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AN 


ANALYTICAL    DIGEST 


OF  THE 


CASES  REPORTED  AND  PUBLISHED 
From*  Trinity  Term  1855  to  Michaelmas  Term  1860, 


AND  CONTAINXD  IN 


THE    LAW    JOURNAL    REPORTS, 
9ntr  otl^n  (iTontrmpotate  lOeports; 

WITH 

BEFEBENCES   TO   STATUTES   PASSED  WITHIN    THE   SAME    PEBIOD. 


ABATEMENT. 

[Of  action  by  death  of  defendant,  lee  Limita- 
Tiowfl,  Statute  of  :  Sturgii  v.  Dajprell — Of  appeal 
hj  inioWency  of  appellant.  See  Privy  Council: 
Oaoroeh/um  San  t.  iadancmth  Sein.] 


ABORTION. 

ADHmsnaiiio  ob  Causing  to  bi  Takki. 

A  pregnant  won»n  applied  to  the  priaoner  for 
nmething  to  procure  abortion*  The  prisoner  sup- 
plied her  with  a  drug  for  that  purpose,  and  gave  her 
directiona  how  to  tdie  it  The  woman,  some  little 
time  after,  and  in  the  prisoner's  absence,  took  the 
drug  as  directed,  which,  in  a  few  days,  procured  a 
miscarriage : — Held,  that  the  prisoner  was  guilty  of 
the  felony,  under  section  6.  of  the  statute.  7  Will.  4. 
&  1  Vict  c  85,  of  causing  poison,  or  some  other 
nozioua  thing,  to  be  taken  by  the  woman  with  intent 
to  procure  her  miscarriage.  The  Quern  ▼.  Wilmmf 
26  Law  J.  Rep.  (v.fl.)  M.O.  18;  Dean.  &  B.  127. 

The  prisoner  was  eouTicted  on  an  indictment^ 
Older  section  6.  of  7  Will.  4.  &  1  Vict,  c  85,  con- 
taintng  several  counts^  for  adminirtering  and  causing 
te  be  taken  by  L  C  certain  noxious  drugs,  with 
mtent  to  procure  abortion.  It  appeared  that  the 
prisBoer  delivered  certain  drugs  to  L  C  in  order  that 
she  might  take  them  with  a  view  to  produce  abortion, 
and  told  her  where  she  could  procure  other  drugs, 
with  the  same  view;  that  the  last-mentioned  drugs 
were  .procured  by  L  C,  and  afterwards  made  into 
pills  by  the  prisoner,  and  that  L  C  did,  for  the 
porpoae  aforesaid,   take   not  only    the   drugs   so 
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delivered  to  her  by  the  prisoner,  but  also  the  drugs 
so  procured  by  L  C  and  made  into  pills  by  the 
prisoner;  and  that  enough  of  each  was  taken  to 
be  noxious.  It  did  not  appear  that  the  prisoner 
was  present  when  any  of  the  drugs  were  taken: 
— Held,  that  the  conviction  was  right,  and  that  the 
case  was  not  distinguishable  from  The  Queen  v. 
fFOftm.    The  Queen  v.  Farrow,  DeaiSL  &  B.  164. 


ACCESSORY. 
[See  Larohtt.] 


ACCIDENT. 
[See  DAMAon — Iitsubahoi — NioLiavircB.] 


ACCORD  AND  SATISFACTION. 

[See  AccouHT  Statid  :  Perry  v.  AUwood — Cab- 
bibb  :  Ooombi  v.  the  Briilol  and  Exeter  Rail,  Co.'] 


ACCOUNT. 

[Audit  and  Auditob  of  Aooounts,  seePooB  Law 
-EaroppBL  BT  AooouNT,  see  Estoppel.] 

(A)  When  an  Aooount  will  be  dbobbbo  ie 

Equity. 

(B)  Taknn  in  Equity. 

(a)  Settled  Aceounie. 

(b)  AeeowUe  recorded  in  Jamaie€u 


B 


ACCOUNT— ACCOUNT  STATED. 


(A)  When  av  Acoouvt  will  bb  dbcbbbd  iv 

Eqititt. 

Lapse  of  time  will  bar  the  right  of  the  next-of-kin 
of  an  intestate  to  an  account  against  the  adminis- 
tr<itor.  Distinction  between  the  right  to  an  account 
and  the  rif^ht  to  the  administration  of  a  fund  ad- 
mitted to  he  in  hand.  In  the  absence  of  any  aver- 
ment in  the  bill,  the  Court  will  not,  upon  demurrer, 
assume  that  assets  have  come  to  the  hands  of  an 
administrator  without  assuming  also  that  they  have 
been  duly  administered.  Kohler  v.  Reynolds^  26 
Law.T.  Rep.  (n.8.)  Chanr.  415. 

On  the  death  of  A  B,  tenant  for  life  of  certain 
estates,  a  bill  was  filed  to  determine  the  queftion 
who  was  entitled  to  the  estates,  the  two  claimants 
being  a  married  woman  and  a  lunatic.  Pending  the 
suit,  the  trustee  of  the  married  woman,  and  who  waa 
also  committee  of  the  lunatic,  received  the  rents  and 
paid  them  to  the  married  woman,  believing  her  to 
be  entitled,  and  she  and  her  husband  took  possession 
of  part  of  the  property.  The  Court  then  decided 
that  the  other  claimant,  the  lunatic,  was  entitled  to 
the  estates  as  tenant  in  tail.  The  lunatic  died,  and 
a  bill  was  filed  by  his  representative,  five  years  after 
his  death,  praying  an  account  of  the  rents  received 
by  the  trustee  and  committee,  and  handed  over  to 
the  married  woman,  and  an  occupation-rent  against 
the  husband,  and  that  the  separate  estate  of  the 
married  woman  might  be  charged  with  the  amount 
paid  to  her.  One  of  the  Vice  Chancellors  decided 
that,  under  the  circumstances  of  the  case,  the  rule 
as  to  giving  rents  only  from  the  time  of  filing  the 
bill  did  not  apply,  and  that  the  claimant  was  entitled 
to  the  rents  during  the  life  of  the  lunatic;  that  the 
trustee  was  liable  to  account  for  such  rents  as  he  had 
received ;  that  the  husband  was  liable  for  an  occu- 
pation-rent, but  that  the  separate  estate  of  the  mar- 
ried woman  was  not  liable,  there  having  been  no 
specific  contract  on  her  part.  On  appeal,  the  deci- 
sion was  affirmed;  but  the  order  was  in  some  degree 
varied  on  a  point  of  costs.  Wright  v.  Chcard,  29 
Law  J.  Rep.  (n.s.)  Chanc.  415,  82;  1  De  Gex,  F. 
&  J.  567;  4  Drew.  673,  702. 

A  decree  was  made  in  this  suit  for  taking  and 
adjusting  a  complicated  series  of  accounts.  It  was 
limited  to  a  given  period,  under  the  impression  that 
all  previous  accounts  were  correct.  Upon  the  dis- 
covery of  errors  in  the  earlier  accounts, — Held,  not- 
withstanding a  compromise  had  been  entered  into 
upon  payment  of  a  sum  of  220,000/.,  that  the  earlier 
accounts  must  be  taken,  and  for  that  purpose  tRat 
the  Court  would  set  the  compromise  aside.  StainUm 
y.  the  Catron  Compa/ny^  29  Law  J.  Rep.  (n.s.) 
Chanc.  587. 

Where  a  plnintiflT  at  law  gives  notice  of  his  inten- 
tion to  move  for  a  reference,  semhle — this  alone  is  a 
sufficient  ground  for  a  Coiut  of  equity  to  assume 
jurisdiction  over  the  matter  and  restrain  the  action; 
a  reference  at  common  law  being  necessarily  a  more 
imperfect  method  of  taking  accounts  than  that  fur- 
nished by  the  practice  in  equity.  Crodeey  v.  ike 
JSuropean  and  Atfieriean  Steam  tripping  Company; 
Oakford  v.  Same,  1  Jo.  &  H.  108. 

It  is  not  necessarily  a  fatal  objection  to  a  bill  for 
an  account,  and  a  motion  to  restrain  an  action  at 
law,  that  the  bill  is  filed  by  some  only  of  the  defen- 
dants at  law.    Ibid. 


(B)  Takbh  in  EqniTT. 
(a)  Settled  AeamtUi. 

An  account  between  A  and  B  having  been  settled, 
A  executed  a  general  release  to  B : — Held,  that  the 
account  could  not  be  opened  by  A ,  on  the  ground  of 
vaury,  until  the  release  hail  been  set  aside,  and  that 
the  release  could  not  be  set  aside  on  the  mere  ground 
of  usurious  items  having  entered  into  the  account, 
of  which  both  parties  were  cognizant  Fowler  v. 
Wyatt,  24  Beav.  232. 

Observation  on  the  application  of  the  doctrine  of 
undue  influence.     Ibid. 

(()  Aceountt  recorded  in  Jamaica. 

The  executor  of  a  testator,  who  died  in  Jamaica, 
annually  recorded  the  accounts  of  the  ettate  in  the 
secretary's  office  there,  in  accordance  with  an  act  of 
the  legislature  of  Jamaica.  In  directing  the  accounts 
to  be  Uiken  in  a  suit  instituted  here  for  the  adminis- 
tration of  the  estate  of  the  same  testator,  the  Court 
ordered  that  the  accounts  recorded  in  Jamaica 
should  be  taken  as  primd  facie  evidence  of  the 
matters  therein  contained,  with  liberty  to  the  plain- 
tiff to  surcharge  and  falsify.  Sleight  v.  Lawton, 
26  Law  J.  Rep.  (h.8.)  Chanc.  553;  3  Kay  Sl  J.  292. 


ACCOUNT  STATED. 

To  a  declaration  on  a  covenant  in  a  lease  of 
mines  alleging  non-payment  of  certain  sums  due  for 
fixed  and  tonnage  rents,  and  not  keeping  books  of 
accounts,  the  defendants  pleaded  that  during  eight 
years  ending  March  1854,  the  defendants  did  keep 
such  books  containing  an  account  of  all  ore  gotten, 
and  that  such  account  was  submitted  for  examina* 
tion  to  the  plaintiff,  and  the  plaintifiT  and  defendants 
in  each  of  those  years  stated  an  account  concerning 
all  the  ore  got  by  the  defendants  during  the  pre- 
ceding year  and  the  tonnage  rent  payable  in  respect 
of  the  same,  and  that  in  each  of  such  accounts  a 
certain  sum  was  agreed  upon  between  the  plaintiff 
and  the  defendants  to  be  the  balance  due,  which  sum 
was  paid  by  the  defendants  to  the  plaintiff,  and 
accepted  by  him  in  full  satisfection  and  discharge  of 
the  tonnage  rent  payable  by  the  defendants  during 
the  said  period.  Replication,  that  the  said  account- 
ings were  not  true  and  correct  accountings  according 
to  the  intent  and  meaning  of  the  deed ;  but  were 
erroneous  in  this,  that  divers  tons  of  ore  which  ought 
to  have  been  included  in  the  account,  and  divers 
quantities  of  tonnage  rent  payable  in  respect  thereof, 
were  by  mistake  and  ignorance  of  the  facts  on  the 
part  of  the  plaintiff  omitted  from  the  said  accounts, 
and  that  the  balances  were  erroneously  agreed  to  be 
the  balances  due  ftom  the  defendant  to  the  plaintiff 
under  the  deed  : — Held,  that  tbe  plea  afforded  no 
answer  to  the  action;  and  that  if  it  afforded  tk primd 
facie  defence,  it  was  answered  by  the  replication. 
Perry  v.  Attwood,  25  Law  J.  Rep.  (v.8.)  U.B.  408; 
6  E.  &  a  691. 

T,  by  her  will,  desired  that  a  sum  of  5002.,  lent  by 
her  to  the  defendant,  should  be  allowed  to  remain 
in  his  hands  during  the  life  of  her  sister,  he  paying 
the  interest  to  her  sister;  bnt  that  on  her  sister^ 
death  T's  executors  should  collect  the  500/.  and 
divide  it  between  her  two  nieces,  one  of  whom  was 


ACCOUNT  STATED— ACTION. 


the  pUuntiiF,  uid  the  other  the  defendants  wife,  the 
some  to  be  for  their  sole  and  separate  use  respecs 
tively,  free  from  the  control  and  debts  of  any  hus- 
band, with  benefit  of  survivorship,  &c.  During  the 
lifetime  of  the  tenant  for  life,  the  plaintiff's  husband 
took  from  the  defendant  his  acceptance  for  242Z., 
payable  in  twelve  months,  as  and  for  the  share  of 
the  plaintiffs  wife  in  the  legacy.  The  plaintiff  and 
her  husband,  and  the  defendant  and  his  wife,  signed 
a  receipt  to  the  executor  of  TS  will  as  and  for  a 
receipt  of  the  legacy  of  500/.  But  no  money  ever, 
m  fiicti  passed ;  the  500/.  was  never  collected  from 
the  defendant;  the  acceptance  was  never  negotiated; 
and,  on  the  death  of  Uie  plaintiff's  husband,  the 
defendant  procured  a  return  of  it  to  him.  Again, 
the  plaintiff^s  fether,  by  his  will,  bequeathed  to  her 
the  proceeds  of  a  life  policy,  and  made  the  defen- 
dant his  executor,  who,  acting  in  that  capacity, 
received  200/.  upon  the  policy.  Aflerwards,  and 
after  the  death  of  the  plaintiff's  husband  and  the 
defendant's  wife,  the  plaintiff  claimed  from  the 
defirndant  payment  of  the  two  sums  of  242/.  and 
200/.,  and  a  further  sum  for  money  lent  by  her  to 
bim.  At  an  interview  between  them,  in  the  pre- 
sence of  the  plaintiff  *s  attorney,  the  defendant  dic- 
tited,  and  the  attorney  wrote  out,  a  memorandum, 
by  which  the  defendant  charged  himself  with  the 
two  sums  of  242/.  and  200/.,  and  the  item  for  money 
lent,  and  with  interest  from  the  date  of  the  death  of 
the  plain tifTft  husband.  At  the  same  interview  he 
mentioned  certain  claims  of  his  against  the  plaintiff's 
husband,  and  asked  whether  he  could  bet  them  off, 
but  did  not  enter  them  in  the  memorandum.  He 
also  afterwards,  at  the  same  interview,  signed  on  the 
back  of  the  memorandum  an  authority  to  his  attorney 
to  pay  the  plaintiff  the  amount  due  to  her  out  of  any 
monies  that  might  be  recei  ved  on  his  account,  referring 
verbally  to  an  intended  sale  of  some  property  on  his 
behalf.  At  the  trial  no  evidence  whs  given  of  any  set- 
off In  an  action  onthecommon  counts,  it  was  objected 
that  the  242/  had  been  reduced  into  possession  by 
the  plaintiff *s  husband,  and  therefore  she  had  no 
light  of  action  at  law  in  her  personal  capacity,  and 
that  the  200/.  was  held  by  the  defendant  as  exe- 
cutor, and  therefore  he  could  not  properly  be  sued 
in  his  personal  capacity,  and  that  the  memorandum 
and  authority  taken  together  were  not,  under  the 
circumstances,  a  statement  of  an  account  as  due  in 
pnofenti: — Held,  that  the  jury  were  justified  in 
finding  that  the  memorandum  was  a  statement  of 
account  sufficient  to  entitle  the  plaintiff  to  maintain 
her  suit  in  respect  of  both  the  sums.  Topham  v. 
Mfn-eeroft,  8  £.  &  B.  972. 


ACKNOWLEDGMENT. 

[Of  deeds  by    married   women,  see  Furs  and 
BicoTEHT.    And  see  Limitatiokb,  Statute  of.] 


ACTION. 


[Consolidation  of  Actions,  see  Practior,  at  Law 
— Removal  of,  into  Superior  Court,  see  Cbbtiobari 
— Particulars  of  personal  injuries,  see  Pbaotioi,  at 
Law — In  formd  pauperis,  we  Practice,  at  Law — 
Of  debt  9tf«tofii,see  Pehaltt:  HcUiay.  MarthaU — 
On  a  judgment,  see  Costs:  Lomax  v.  Bury — Against 


Public  CommissionerB,  see  Nboliqbnos — Against 
Industrial  and  Provident  Societies,  see  Parties  to 
Actions — For  tori  maliciously  done,  see  Compaht 
— ^y  agent  for  damage  sustained  on  behalf  of  prin- 
cipal, see  Principal  AND  AoBMT — For  Contribution, 
see  MoNBT  Counts  ;  Monbt  Paid— For  com|>en&a- 
lion  for  injury  or  dtath  by  accident, under  9  &  1 0  Vict. 
c.  93,  see  Damages  :  DdUon  v.  the  South-JScutern 
Bail.  Co.,  and  see  NEGLiaBNOB — On  aijreements 
inter  partes,  see  Parties  to  Actions  :  Boibinton  v. 
Budkins  And  see  Bailment — Costs, Security  for — 
Company — Malicious  Prosecution — Seduction] 

(A)  When  maintainable. 

(a)   On  Order  of  the  Judicial  Committee  of 

the  Privy  Council, 
(h)  By  Client  against  his  Counsel  for  Excess 

of  Authority. 

(c)  Bemedy  by  Action,  vfhether  Exclusive  or 

Cumulative. 

(d)  Exemption  from  Personal  Liability. 

(e)  Against  Betuming  Officer  ai  an  Election 

for  Befusing  a  Vote. 

(f)  Against  a  Witness  for  Defamation, 
{g)  By  Poor-rate  Collector  for  Powidage. 
(A)  By  Licensee  against  a  Stranger  for  Pol* 

luting  an  Artificial  Watercourse. 
{%)  For  Exposure  of  Glandered  Horse, 
{h)  Meaning  of  ^^Becovered  as  Damages." 
(/)   When  Damage  too  Bemoie  or  not  Bc" 

suiting. 

(B)  Circuity  of  Action. 

(C)  Notice  of  Action. 

(a)  Effect  of  not  giving,  under  8  Geo.  4. 

c.  126.  8. 143. 
{b)  Service  of,  on  Companies, 
(c)  Who  entitled  to. 
{d)  Thing  done  in  pursuance  qf  Act  of 

Parliament, 
(e)  Under  Malicious  Trespass  Act. 

(D)  Form  of  Action. 

(a)  Trespass  or  Case, 

(6)  Covenant  or  Money  Lent. 


(A)  When  maintainable. 

[Livingston  v.  Balli,  5  E.  &  B.  132;  6  Law  J. 
Dig.  12 — Where  no  actual  damage,  see  Sheriff: 
Tancredv.  Allgood^  and  Negligence:  Duckworth 
T.  Johnson — Against  a  foreign  ambassador,  see  Am- 
bassador—  Against  a  Corporation  for  Libel,  see 
Libel — Against  Local  Board  of  Health,  see  Negli- 
gence— Against  co-tenant,  see  Trespass — Against 
Parliamentary  Candidate,  see  Parliament;  Cor- 
rupt Practices  Prevention  Act — Against  Master  by 
his  Guest,  see  NEGLioENCB—For  excess  of  jurisdic- 
diction,  see  Justice  of  the  Peace  —  Against 
Master  fur  Negligence  of  his  Servant,  see  Neou- 
GENCB — For  fraudulent  statements  by  Directors,  see 
Company — For  omission  of  person  appointed  as 
Arbitrator  to  act,  see  Arbitration  :  Cooper  v.  Shut* 
tleworth — For  work  and  labour  as  a  surgeon,  see 
Physic:  D*Allax  v.  Jones — Power  of  trustees  to  bind 
their  successors,  see  Turnpike — For  illness  arising 
from  words  spoken,  pee  Slander:  Allsop  v.  AUsop 
—Against  persons  doing  work  of  a  public  nature,  see 


ACTION;  (A)  Wheh  maihtainable. 


NsouomoB:  WkiidUfumy.iluBirmm^kamOamal 
Co. — For  uniing  Ca,  Sa.  where  judgment  for  lees 
than  20/.  see  Abbsst:  Bro6k$Y.  Hodgkimmm — After 
proceeding  before  Justices,  see  Mabtbb  ahd  Suyaiit 
— For  penalties  for  bribery,  see  Parliambnt — After 
election  of  plaintiff  to  proceed  by  bill  in  equity,  see 
Pkactioe:  Morlimore  v.  Soam — Against  Licensee 
of  owner  of  the  soil  for  obstructing  a  prirate  way,  see 
Nioliobnob:  Corby  v.  Bill — For  qualified  right  of 
owner  of  suHaoe  to  support  as  against  the  owner  of  a 
mine,  see  Mibb:  RovAotkam  v.  Wilson — For  not 
fencing  Machinery,  see  Factobt:  Doel  ▼.  Sheppard 
— For  work  done  by  printer  after  refusal  to  print  a 
part  of  a  book  which  was  libellous,  see  Frauds, 
Statutb  of — Right  to  support  of  adjoining  house,  see 
Easbment — Whether  damage  the  subject  of  Arbi- 
tration or  Action,  see  Lands  Clausrs  Consolida- 
tion AoTt  Blagramt  v.  the  Bristol  Water  Works — 
By  Guardians  for  relief  administered  to  non-resident 
poor,  see  Poob.] 

(a)  On  Order  of  the  Jvdicicd  Oommitee  of  iM 
Privy  Cov,ncil, 

An  action  is  maintainable  in  the  Courts  of  this 
country  upon  an  order  of  the  Judicial  Committee  of 
the  Privy  Council  directing  payment  of  costs  on  an 
appeal  from  the  judgment  of  a  colonial  Court,  on  a 
**  petition  of  intervention  *^  in  a  suit  by  creditors  for  the 
attachment  of  debts  and  property  of  their  debtor ;  the 
decree  of  the  Judicial  Committee  being  final  as 
regarded  the  petition  of  intervention,  although  not 
necessarily  so  in  the  main  suit  HfUckvMon  v.  Oil- 
lespie,  25  Law  J.  Rep.  (n.s.)  Exch.  103;  U  £xch. 
Rep.  798. 

(6)  By  Client  against  his  Cownsd  for  Excess  of 

Authority, 

The  defendant,  a  barrister,  had  been  retained  as 
leading  counsel  for  the  plaintiff,  on  the  trial  of  an 
issue  devisaoit  vd  non.  He  received  his  brief  in  the 
usual  way,  in  which  there  was  no  express  prohibition 
of  a  compromise,  but  it  was  mentioned  that  a  certain 
offer  had  been  made  by  the  heir-at-law  and  declined. 
When  the  issue  came  on  to  be  tried,  the  defendant, 
at  the  close  of  the  first  day*s  procecKiings,  after  two 
of  the  most  important  witnesses  for  the  plaintiff  had 
been  cross-examined,  having  reason  to  believe  that 
the  case  was  likely  to  go  against  her,  re-9pened 
negotiations  with  the  other  side,  on  a  similar  basis ; 
but  the  plaintiff  having  gone  home  and  taken  time  to 
consider,  telegraphed  a  refusal.  Before  the  opening 
of  the  Court  on  the  next  day,  something  occurred 
which,  in  the  judgment  both  of  the  defendant  and 
the  plaintiff *s  attorney,  made  a  compromise  still 
more  desirable;  and  on  the  court  being  opened, 
negotiations  were  re-opened,  which  lasted  nearly  an 
hour,  during  which  time  the  plaintiff  was  absent, 
and  which  resulted  in  the  defendant's  entering 
into  a  compromise  on  her  behalf  on  the  same 
basis  as  before  refused.  Immediately  afterwards  the 
plaintiff  came  into  court,  and  on  being  informed  of 
the  compromise  did  not  openly  object  to  it,  but 
never  agreed  to  it,  and  resisted  successfully  an 
attempt  made  by  the  heir-at-law  to  enforce  it  against 
her,  l)oth  in  the  Court  of  law,  by  attachment,  and 
in  Chancery,  by  bill  for  specific  performance;  but 
neither  Court,  considering  all  the  circumstances, 
thought  proper  to  give  her  costs.    She  obtained, 


however,  a  new  trial  of  the  issue,  and  the  result  was 
a  Terdi<^  in  her  &vour,  which  was  upheM  by  the 
Court  of  Chancery,  with  costs  to  her  as  the  sucoess- 
ftd  party.  She  then  sued  the  defendant  in  the  pre- 
sent action,  for  wrongfully  and  fraudulently  entering 
into  the  oompromiie  without  her  authority,  laying  as 
damage  the  delay,  the  extra  expense,  &c.  At  the 
trial  it  was  attempted  to  be  shewn  on  her  part  that 
the  defendant  had  entered  into  the  compromise  in 
order  the  more  quickly  to  dispose  of  the  ca^  for  the 
purpose  of  his  own  convenience,  and  the  Judge  left 
it  to  the  jury  whether  the  defendant  entered  into 
the  compromise  hondjide,  and  believing  that  he  had 
authority ;  but  just  at  the  close  of  the  summing-up, 
the  plaintiff^  counsel  for  the  fint  time  intimated 
that  they  should  cbiim  the  verdict,  even  though  the 
jury  should  negative  any  fraudulent  or  improper 
motive.  The  jury  having  found  for  the  defendant, 
— Held,  that  tliough  the  point,  that  the  action  was 
maintainable  without  fraud  and  on  the  mere  absence 
of  authority,  and  that  the  word  ''firaudulently** 
might  be  omitted  from  the  declaration^  had  been 
taken  in  time;  yet  that  even  assuming  such  an  action 
might  be  maintained,  it  could  only  be  so  on  proof 
of  damage,  and  that  no  legal  damage  was  laid  or 
proved  resulting  from  the  act  of  the  defendant; 
therefore,  that  the  action  was  not  maintainable. 
Semble^  that  no  action  would  have  lain  at  alL 
Swinfen  v.  Chdmrford,  29  Law  J.  Rep.  (n.8.)  Ezch. 
3«2i  5  Hurl.  &  N.  890. 

(c)  Remedy  hy  Action,  whether  Exdusive  or 
Owm/ulaivie. 

By  the  32  Geo.  8.  c.  74.  s.  8,  the  Ramsgate  Har- 
bour Act,  certain  duties  are  "to  be  paid  by  the 
master  or  owners^'  for  every  ship  or  vessel  of  a  cer- 
tain burthen  passing  from,  to,  or  by  Ramsgate.  By 
section  14.  no  coasting  vessel  or  fisherman  is  to  pay 
the  duty  oftener  than  once  a  year.  By  section  1 5. 
the  duties  may  be  distrained  for.  By  section  16. 
masten  or  owners  eluding  payment  shall  stand 
charged  and  be  liable  to  the  payment  of  the  same, 
and  the  same  shall  be  levied  and  recovered  by  the 
same  method  by  which  fines  and  penalties  are  by 
that  act  recovered,  namely,  by  distress,  under  sec- 
tion 72.  The  defendant,  against  whom  the  action 
was  brought  for  duties  under  the  above  act,  was  the 
owner  of  a  vessel  which,  during  the  year,  made  fre- 
quent voyages  in  ballast  to  Jersey,  bringing  back 
oysters,  which  the  defendant  laid  in  beds  at  Milton : 
— Held,  fint,  that  the  defendant  was  liable  to  be 
sued  under  the  statute  for  the  duties,  and  that  the 
remedy  by  distress  was  merely  cumulative;  secondly, 
that  the  defendants  vessel  was  not  a  **  coasting  ves- 
ser*  or  "  fisherman**  within  the  meaning  of  the  act; 
lastiy,  that  the  action  being  brought  on  a  statute,  the 
time  of  limitation  under  the  3  &  4  Will.  4.  &  42. 
s.  3.  was  twenty  years.  Shepherd  v.  Mills^  25  Law 
J.  Rep.  (N.s.)  Exch.  6;  11  Exch.  Rep.  55. 

The  225th  section  of  the  Metropolis  Local 
Management  Act  provides  that  where  the  amount  of 
any  costs  or  expenses  is  by  that  act  directed  to  be 
ascertained  or  recovered  in  a  summary  manner,  or 
the  amount  of  any  damages,  costs  or  expenses  is 
directed  to  be  paid,  and  the  method  of  ascertaining 
the  amount  or  eujforcing  payment  is  not  provided 
for,  such  amount  shall,  in  case  of  dispute,  be  ascer- 
tained and  determined  by,  and  shall  be  recovered 


ACTION;  (A)  When  maintainable. 


before  two  Josticea.  The  1 05th  eectioii  provides  for 
paving  new  streets,  and  that  the  owners  of  the  houses 
forming  the  street  shall  on  demand  pay  to  the  vestry 
the  amount  of  the  estimated  expenses,  to  be  deter- 
mined by  the  surveyor  for  the  time  being,  and  the 
actual  expenses  in  case  they  exceed  the  estimate. 
The  21 7th  section  makes  the  occupier  liable  in  the 
first  instance,  giving  him  a  power  to  deduct  the 
amount  so  paid  from  his  rent: — Held,  on  demurrer, 
that  the  reinedy  given  by  the  statute  is  exclusive,  and 
therefore  that  no  action  lies  at  the  suit  of  the  vestry 
ai^inst  an  owner  for  the  amount  of  such  expenses. 
The  Vatry  of  St,  Pancras  v.  Batterbwry,  26  Law 
J.  Bep.  (H.&)  C.P.  243;  2  Com.  B.  Rep.  N.&  477. 

(c2)  Exemjotion  from  Perwnal  Liability, 

By  the  11  &  12  Vict  c  112.  s.  128.  no  matter  or 
thing  done  or  contract  entered  into  by  the  Commis- 
sionerB,  or  by  any  clerk,  &c.,  or  person  acting  under 
their  direction,  shall,  if  the  matter  or  thing  were 
done  or  the  contract  were  entered  into  bond  fide  for 
the  purpose  of  executing  that  act,  subject  them  per- 
sonally to  any  action  or  liability  whatever;  and  any 
expense  incurred  by  them  is  to  be  borne  and  repaid 
out  of  the  funds  under  the  control  of  the  Commis- 
sioners:— Held,  that  the  effect  of  this  is  to  absolve 
from  personal  liability  to  an  action  persons  who 
hond  fiiit  do  some  act  under  the  direction  of  the. 
Commiasbners  which,  but  for  that  clause,  would 
subject  them  to  an  action.  Wwd  v.  Zee,  26  Law 
J.  Bep.  (R.&)  aB.  142;  7  K  &  B.  426. 

(e)  Affainst  SdunUng  Qficer  at  an  Election  for 

rrfunng  a  Vote. 

If  a  returning  officer,  without  malice  or  any  im- 
proper motive,  but  exercising  his  judgment  honestly, 
lefbae  to  receive  the  vote  of  a  person  entitled  to  vote 
at  an  election,  no  action  will  lie  aitainst  him  at  the 
suit  of  such  person.  Tozer  v.  Child  (Ex.  Ch.),  26 
Law  J.  Bep.  (n.s.)  Q.B.  151;  7  £.  &  K  377. 

(/)  Agaiwt  a  Witness  for  D^afnation. 

An  action  will  not  lie  against  a  witness  who  in  the 
due  course  of  a  judicial  proceeding  has  uttered  false 
and  defamatory  statements  concerning  the  plaintiff, 
even  although  he  did  so  maliciously,  and  without 
reasonable  and  probable  cause,  and  the  plaintiff  has 
suffered  damage  in  consequence.  Itevis  v.  SnUth, 
25  Law  J.  Bep.  (if.8.)  C.P.  195 ;  18  Com.  B.  Bep. 
126. 

{ff)  By  Poor-rate  Collector  for  Poundage. 

A  collector  of  poor-rates,  appointed  by  the  guar- 
dians of  a  poor-law  union,  pursuant  to  an  order  fh>m 
the  Poor  Law  Board,  directing  the  collector  to  be 
paid  by  poundage  on  the  sums  collected  by  him, 
cannot,  if  he  be  not  paid,  maintain  an  action  against 
the  guardians  as  having  contracted  to  pay  him  his 
poundai^e.  Smart  v.  the  Ouardians  of  the  Poor 
of  the  West  Ham  Union  {Ex,  Ch.),  25  Law  J.  Bep. 
(M.8.)  Exch.  110;  11  £xch.  Bep.  867. 

{h)  By  Zdcensee  against  a  Stranger  for  polluting  an 
artificial  Watercourse. 

Although  it  may  be  questionable  whether  a  party 
merely  licensed  by  the  owner  of  a  stream  to  use  the 
water  has  such  a  possessory  right  to  the  water  as 
to  maintain  an  action  for  fouling  it,  yet  if  he^  by  the 


owners  permission,  has  caused  the  stream  to  flow 
into  his  own  pipes  or  dstems  on  his  own  premises^ 
he  can  then  maintain  such  action,  supposing  the 
defendant  had  no  right  to  foul  the  water,  and  the 
fouled  water  has  caused  damage  to  the  plaintiff. 
And  it  will  be  no  objection  to  the  action  that  the 
actual  injury  to  the  plaintiff  has  been  caused  by  his 
use  of  the  fouled  water  in  his  boilers,  &c.;  for  the 
principle  that  a  party  cannot  recover  for  an  injury 
to  which  he  has  himself  contributed  does  not  apply 
where  the  act  of  the  defendant  has  been  wrongful  and 
wilful,  and  the  act  of  the  plaintiff,  which  Ims  con- 
tributed to  the  actual  injury,  has  been  something  he 
was  lawfully  entitled  to  do.  Thus,  where  the  plain- 
tiff had  been  allowed  by  the  owners  of  a  canal  to 
insert  in  it  a  pipe  conveying  the  water  to  a  cistern 
on  his  premises,  whence  it  was  drawn  into  his  boilers 
to  work  his  steam-engines,  and  the  defendant  fouled 
the  water  in  the  canal,  whereby,  the  water  being 
still  used  by  the  plaintiff,  his  boilers  became  injured, 
— Held,  that  the  plaintiff  was  entitled  to  maintain 
an  action  for  the  injury,  and  that  the  defendant 
could  not  resist  it,  either  on  the  plea  of  not  guilty, 
or  on  a  denial  of  an  allegation  in  the  decluation 
that  the  water  ought  of  right  to  flow  in  the  canal 
without  pollution;  that  allegation  being  construed, 
not  as  an  averment  of  the  plaintiff's  right  to  the 
flow  of  the  water  in  the  canal,  but  to  a  neoative  of 
any  right  of  the  defendant  to  foul  it  Whaley  v. 
Laing,  26  Law  J.  Bep.  (n.s.)  Exch.  327;  2  Hurl.  Sl 
N.  476. 

(t)  Por  Exposure  of  a  Glandered  Horse. 

A  declaration  alleged  that  the  defendant  was  pos- 
sessed of  a  horse,  and  knowing  it  to  be  afflicted  with 
the  glanders  caused  it  to  be  sold  by  auction  at  a 
horse  repository,  and  the  plaintiff,  believing  it  to  be 
in  a  healthy  state,  became  the  purchaser,  and  paid  a 
large  sum  for  it;  and  by  reason  of  its  diseased  state 
the  horse  was  utterly  worthless  to  the  plaintiff,  and 
he  paid  a  veterinary  surgeon  for  examining  it ;  and 
in  consequence  of  the  horse  being  put  into  Uie  plain- 
tiffls  stable,  wherein  another  horse  of  his  was,  the 
last-mentioned  horse  became  infected  and  died  of  the 
disease,  and  the  plaintiff  was  obliged  to  pay  a  large 
sum  in  endeavouring  to  cure  it : — Held,  on  demurrer 
(Pollock,  C.B.  dubitantej,  that  the  declaration  dis- 
closed no  cause  of  action.  HUl  v.  BallSf  27  Law  J. 
Bep.  (n.8.)  Exch.  45;  2  HurL  &  N.  299. 

(it)  Meaning  of  **  Recovered  as  Damages,'" 

"By  a  special  act,  incorporating  the  Bail  ways  Clauses 
Act,  1 845,  and  the  Towns  Improvement  Clauses  Act, 
1847,  it  was  enacted,  that  certain  expenses  incurred 
by  the  Commissionen  in  paving  streets,  &c.  might 
be  **  recovered  as  damages.**  An  action  Ikaving  been 
brought  to  recover  expenses  so  incurred, — Held,  that 
such  action  was  not  maintainable,  for  that  the  proper 
construction  of  the  several  acts  was,  that  the  expenses 
were  to  be  recovered  as  damages  upon  a  proceeding 
before  Justices.  The  Mayor,  Ac.  of  Blacktmrn  v. 
Parkinson,  28  Law  J.  Bep.  (n.s.)  M.C.  7;  1  £.  & 
K71. 

(2)   When  Damage  too  remote,  or  not  resulting. 

[Bee  post,  (B).] 

By  the  statute  9  Geo.  4.  c.  xxx.  Commissionen  of 
an  inland  navigation  were  required  to,  and  in  pur- 


ACTION;  (C)  NoTica  or  AcTi05. 


■uanoe  of  the  act  did,  execute  a  lease  of  the  nariga- 
tion  and  tolls  for  a  term  of  years.    The  statute 
enacted,  **  that  in  case  the  leraee  should  at  any  time 
permit  the  said  navigation,  or  the  works  thereof,  to 
be  out  of  repair,  the  Commissioners  were  thereby 
authorized  and  required  to  give  notice  thereof  to  such 
lessee,  and  in  such  notice  to  specify  the  particular 
repairs  which  ought  to  be  done,  and  the  Commis* 
sionerB  might  by  such  notice  require  that  such  repairs 
should  be  commenced  and  finished  within  reasonable 
periods,  to  be  named  by  the  Commissioners;  and  in 
case  the  lessee  should  neglect,  then  it  should  be  law- 
ful for  the  Commissioners,  and  they  were  thereby 
authorized  to  take  posnesdon  of  the  tolls,  and  to  cause- 
such  repairs  to  be  done,  and  to  pay  the  expenses  out 
of  the  tolls. *^  A  lock,  forming  part  of  the  navigation, 
fell  in  for  want  of  repairs,  by  reason  of  which  the 
navigation  was  stopped,  and  the  plaintiff,  a  master  of 
a  barge,  was  necessarily  detained  with  his  barge  a 
number  of  days,  with  a  load  of  wheat,  which  was 
ready  to  be  conveyed  through  the  lock.     The  &ct 
that  the  lock  had  been  for  some  time  out  of  repair 
was  known  to  the  Commissioners;  but  they  had 
given  no  notice  to  the  lessee,  although  sufficient  time 
had  elapsed  for  giving  such  notice,  and  for  the  repairs 
being  done,  before  the  lock  fell  in.     The  plaintiff 
claimed  as  damages  a  uniform  sum  per  day  during 
the  time  he  was  detained,  calculated  according  to  the 
average  weekly  earnings  of  his  vesnel: — Held,  that 
even  assuming  that  there  was  a  duty  in  the  Com- 
missioners to  give  notice  of  repairs  required  to  be 
done,  for  neglect  of  which  an  action  would  lie  at  the 
suit  of  a  party  injured,  still  the  above  facts  did  not 
disclose  any  damage  flowing  from  the  breach  of  that 
duty,  so  as  to  give  the  plaintiff  a  right  of  action 
against  the  Commissioners;  for  the  falling  in  of  the 
lock  was  not  the  natural,  proximate  or  necessary 
consequence  of  the  omission  of  the  Commissioners  to 
give  such  notice.   WaUser  v.  Ooe  (Ex.  Ch.),  28  Law  J. 
Bep.  (h.s.)  Exch.  184;  4  Hurl.&  N.  350:  aiTirmiig 
the  decision  below,  27  Law  J.  Rep.  (h.8.)  Exch. 
427;3Hur1.  &N.  395. 

Semble,  in  the  Court  below,  that  if  the  action  had 
been  well  founded,  the  amount  of  damages  claimed 
was  recoverable.     Ibid. 

The  plaintiff,  being  indebted  to  C,  agreed  with 
the  defendant  that  the  defendant  should,  for  certain 
considerations,  take  upon  himself  the  debt,  if  G 
would  accept  him  as  his  debtor;  and  C,  being  in- 
formed by  the  defendant  of  the  arrangement,  upon 
the  faith  of  it  accepted  the  defendant  as  his  debtor 
in  place  of  the  plaintiff.  The  defendant  afterwards, 
to  induce  G  to  sue  the  plaintiff,  fraudulently  wrote 
a  letter  falsely  representing  that  no  such  agreement 
had  been  made  between  himself  and  the  plaintiff, 
hut  that  they  had  conspired  together  to  make  that 
false  statement  •  and  C,  actitig  on  the  letter,  sued 
the  plaintiff  for  the  debt,  and  recovered  judgment 
against  him,  with  costs: — Held,  that  the  facts  did  not 
give  a  right  of  action  by  the  plaintiff  against  the 
defendant.  CoUina  v.  Cave,  28  Law  J.  Bep.  (m.8.) 
Exch.  204;  4  Hurl.  &  N.  225. 

(B)  Circuity  op  Action. 

[See  Bills  of    Kxchanoe   and   Promissory 
NoTBS:  Beeckam  v.  Smith.] 

Declaration  for  not  delivering  the  plaint ifis*  goods 
in  good  order  and  well-conditioned,  received  by  the 


defendant  on  board  his  ship  to  be  conveyed  horn 
Glasgow  to  Colombo,  and  agreed  by  him  to  be  there 
so  delivered.  Plea,  setting  out  a  charter-party  by 
which  the  defendant,  as  owner,  chartered  the  ship  to 
the  plaintiffs,  and  agreed  to  load  a  cargo  from  the 
plHintiffs*  fiictors  at  GIa%ow,  and  convey  it  to  Co- 
lombo, and  deliver  the  same  to  the  freighters  or  their 
assigns.  The  plea  then  alleged  that  the  plaintiffs 
shipped  the  goods  mentioned  in  the  declaration,  and 
that  the  plaintiffs,  not  wishing  to  make  up  the  whole 
cargo  with  goods  of  their  own,  contracted  with  M  &. 
Co.  to  receive  from  them  and  carry  certain  cases  of 
sulphuric  acid  on  board  the  said  ship,  for  freight  to 
be  paid  by  M  &  Co.  to  the  plaintiffs,  and  that  M  & 
Co.  shipped  the  said  cases  on  board,  and  tliat  it  was 
the  duty  of  the  plaintiffH,  as  the  shippers,  to  give 
notice  to  the  owners  of  the  ship  of  the  article  being 
sulphuric  acid,  in  order  that  it  might  be  stowed  in 
some  place  where,  if  it  leaked,  it  would  not  come  in 
contact  witli  other  parts  of  the  cargo,  and  that  neither 
the  plaintiffs  nor  M  6l  Co.  gave  the  defendant  notice, 
and  that  they  caused  the  cases  to  be  stowed  near  the 
goods  mentioned  in  the  declaration,  and  that  some 
of  the  acid  leaked  and  damaged  the  goods,  and  so 
prevented  the  defendant  from  performing  the  agree- 
ment, and  that  the  damage  was  occasioned  by  the 
plaintiffs*  neglect  The  plea  concluded  with  an 
averment  that  if  the  defendant  was  compelled  to  pay 
the  plaintiffs  any  money  for  such  damage,  the  defien- 
dant  would  be  entitled  to  recover  the  same  amount 
from  the  plaintiffs  as  damages  sustained  by  him  by 
reason  of  their  omitting  to  give  such  notice.  On 
demurrer  to  this  plea, — Held,  that  it  was  no  answer 
to  the  action,  the  act  of  the  plaintiffs  not  being  the 
proximate  cause  of  the  damage;  and  that,  assuming 
a  cross  action  would  lie,  the  amount  of  damages 
would  not  necessarily  be  the  same  in  both  actions. 
AUum  V.  Herring,  25  Law  J.  Bep.  (n.s.)  Exch.  177; 
11  Exch.  Bep.  822. 

(C)  NoTiOB  OF  Actios. 

[NewUm  v.  Ellis,  5  £.  &  B.  115  ;  6  Law  J,  Dig. 
14.] 

(a)  ^ect  of  not  giving,  under  3  Geo.  4.  c.  126. 

9.  143. 

The  statute  3  Geo.  4.  c.  126. 1. 143.  provides,  with 
regard  to  penalties,  **if  the  same  shall  exceed  the  sum 
of  20/.,  it  shall  be  recoverable  by  an  action  of  debt  in 
any  of  His  Majesty ^s  Courts  of  Becord,"  &c.,  **and 
the  plaintiff,  if  be  recover  in  any  such  action,  shall 
have  full  costs  ;  provided  that  there  shall  not  be  more 
than  one  recovery  for  the  same  offence,  and  that 
twenty-one  days'  notice  be  given  to  the  party  offend- 
ing previous  to  the  commencement  of  such  action,  and 
that  the  same  be  commenced  within  three  calendar 
months  after  the  offence  for  which  such  action  is 
brought  shall  have  been  committed : — Held,  that  a 
plaintiff  omitting  to  give  the  twenty-one  days*  notice, 
or  not  suing  within  the  three  months,  was  barred,  not 
merely  of  his  right  to  costs,  but  of  his  right  of  action 
altogether.  CohbeU  v.  Warner  (Ex.  Ch),  26  Law  J, 
Bep.  (N.s.)  Exch.  11;  I  Hurl.  &  N.  388. 

(6)  Service  of,  on  Companie*. 

By  8  &  9  Vict  c.  20.  s.  138.  any  summons  or  notice 
or  any  writ  or  other  proceeding  at  law  or  in  equity^ 
may  be  served  by  the  same  being  left  at  «r  trans* 
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initted  ihrnugh  the  po«t  directed  to  the  principal 
office  of  the  company,  or  one  of  their  principal 
offices,  or  by  being  given  pereonally  to  the  secretary, 
&C.  The  plaintiff  served  a  notice  of  action  upon  the 
superintendent  of  the  office  of  the  G.  W.  R.  Co.  at 
Bristol.  At  that  station  there  was  no  office  different 
from  that  which  is  to  be  found  at  every  station  upon 
the  line.  The  central  government  of  the  company 
was  carried  on  at  Paddington,  where  the  staff  of  the 
company  was  stationed,  where  the  secretary  was  to 
be  found,  and  where  the  ordinary  meetings  of  the 
directors  for  the  general  purposes  of  the  company 
took  place : — Held,  that  the  service  was  not  good,  as 
Bristol  was  not  the  principal  office  of  the  railway. 
GarUm  y.  tU  Greai  Wettem  Rail.  Oo.,  27  Law  J. 
Bep.  (us.)  Q.a  375  ;  £.  B.  &  £.  837. 

(c)  WhoendtUdto. 

Where  the  bailiff  of  a  county  court,  under  a  warrant 
against  the  goods  of  A.  by  mistake  takes  those  of  B, 
this  is  an  act  done  in  pursuance  of  the  act  which 
entitles  the  bailiff  to  notice  of  action.  BwUng  r. 
Barley,  27  Law  J.  Bep.  (Br.s.)  Ezch.  258  ;  3  Hurl. 
&  N.  271. 

Improvement  CommissionerB  sued  for  an  injury 
caused  by  negligence  of  their  servants  are  entitled  to 
notice  of  action.  Mason  v.  the  Btrhenkead  Improve- 
meni  Oommietionen,  29  Law  J.  Rep.  (H.8.)  Exch.  407. 

A  letter  of  the  plaintiff's  attorney,  claiming  com- 
pensation for  the  injury,  and  stating  that  he  is  in- 
structed to  commence  proceedings,  if  no  satisfactory 
arruigement  is  come  to,  is  not  a  sufficient  notice.  Ibid. 

(d)  Thing  done  in  purtuanee  ofActBf  Parliament, 

Where  a  railway  company  were  by  their  act  en- 
titled to  notice  of  action  before  any  action  should  be 
brought  against  them  for  anything  done  or  omitted 
to  be  done  in  piursuance  of  their  act,  and  an  action 
was  commenced  against  them  for  money  received  by 
them  to  the  plaintiff's  use,  and  on  accounts  stated, 
and  they  pleaded  that  no  notice  of  action  had  been 
given,  but  failed  to  allege  that  the  money  was  received 
or  the  accounts  stated  in  pursuance  of  their  act,  the 
Court  held,  that  the  plea  was  bad,  as  they  could  not 
presume,  even  after  verdict,  that  the  receipt  of  the 
money,  or  the  stating  of  the  accounts,  were  things 
done  in  pursuance  of  the  statute.  Oarton  v.  the 
Great  Western  Rail  Co,  (Ex.  Ch.),  28  Law  J.  Rep. 
(vs.)  Q.B.  321. 

(e)  Under  Malicious  Trespass  Act. 

A  female  who  occupied  a  house  belonging  to  the 
defendant  saw  a  man  on  a  Sunday  throw  a  stone  at 
the  windows  of  the  house.  She  immediately  pointed 
out  to  the  defendant  two  men  running  away,  saying 
it  was  one  of  them,  "the  one  with  the  stick,** 
and  telling  him  to  arrest  them.  He  did  so,  and  one 
of  them,  the  plaintiff,  was  proved  to  be  the  one  who 
had  thrown  the  stone : — Held,  that  there  was  rea- 
sonable ground  for  giving  him  into  custody,  and  (the 
jury  having  found  bona^des)  that  the  defendant  was 
entitled  to  notice  of  action.  Jones  v.  ffoweU,  29 
Law  J.  Rep.  (h.8.)  Exch.  19. 

Qiteere — Whether  there  was  a  justification.    Ibid. 

(D)  Form  of  Action. 
(a)  Trespass  or  Case. 
TreipiM  lies  for  taking,  under  a  distresB  for  lent. 


tools  of  trade  not  in  me,  there  being  other  distrain- 
able  goods  of  sufficient  value  on  the  premises  ;  and 
a  special  action  on  the  case,  as  for  an  unreasonable 
distress,  is  not  the  only  remedy  for  such  a  wrong. 
NargaJtt  v.  Nias^  28  Law  J.  Rep.  (n.8.)  Q.B.  U3 ;  1 
£.  &  E.  439. 

(6)  Covenant  on  Money  LenL 

[See  MoNBT  Couhtb  ;  Monit  Lbht.] 


ADMINISTRATION. 

[See  23  Vict  c.  5,  to  regulate  Administration  with 
respect  to  certain  Indian  Government  Securities;  to 
repeal  certain  Stamp  Duties;  and  to  extend  the  Ope- 
ration of  the  Act,  22  &  23  Vict  c  39,  to  Indian 
Bonds— 22  Vict  c.  80.  The  "Confirmation  and 
Probate  Act,  1858,*' amended  by  22  &  23  Vict.  c.  31. 
The  Law  relating  to  Letters  of  Administration  in 
Ireland,  amended  by  22  &  23  Vict  &  31.  The 
Stamp  Duties  payable  upon  Letters  of  Administror 
tion  altered,  repealed  and  amended  by  22  &  23 
Vict  c.  36.  llie  Law  relating  to  the  confirmation 
of  Executors  in  Scotland  amended,  and  the  Exten- 
sion over  all  Parts  of  the  United  Kingdom  of  the 
Effoct  of  such  Confirmation,  and  of  Grants  of  Pro- 
bate and  Administration,  enacted  by  21  &  22  Vict 
c.  56.    And  see  title  Acoourt.] 

(A)  When  and  to  whom  gbaiited. 


ia)  In  general, 
h)  -  - 


Be  Bonis  Non,  to  Besidnary  Legatee 
vhere  Execuior$  renounce,  are  dead, 
or  Chain  of  Executorship  broken,  Ac, 

(e)  With  Willannexed,  to  Universal  Legatee. 

{d)  Cf  Effects  of  Intestate  domiciled  Abroad, 

(e)  To  Creditors. 

If)  To  Factor  Loco  Tutoris  cf  Infant  of 
domiciled  Scotchman. 

(g )  To  Syndic  of  Corporation  Aggregate, 

ih)  To  Attorney  of  Person  entitled  to. 

(t)  WJiere  incapacitated  Persons  solely  entir 
Ued  in  IHstribution. 

(h)  Where  Hu^and  survives,  and  not 
having  administered  to  his  Wife*s 
Estate  renounces  or  dies  Intestate, 

(l)  Presumption  of  Death, 

(m)  Survivorship. 

(B)  Limited  Grant  of. 
( a)  To  Part  of  EffeeU. 
(6)  When  Executor  or  Next- of -Kin  Abroad. 

(c)  Where  Married    Woman    with   Pro- 

teetion  Order  dies  Intestate. 

(d)  With  WiU  annexed,  to  Legatee. 

{e)  To  Cestui  que  Trust  where  Trustee  dead, 

(/)  Pendente  Liu. 

ig)  To  substantiate  Proeeedingsin  Chancery,. 

(Q  Bond. 


(a)  Amount  of  Penalty. 

(r    -      '      '      -- 


b )  AUeration  ofusrual  Terms, 
( c )  Several  Bonds, 
{d)  Assignment  of , 

(D)  Pbagtiob. 

(a)  Swearing  Af^damt. 
\b)  Service  qf  Citation. 

(c)  CompdUng  Administration, 

(d)  Lost  Letters  qf  Administration, 
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(e)  Sight  (o  bring  Error, 

if)  Dioceaan  Orant. 

{g)  Taxaticn  of  CotU  out  (^Egtaie, 


(A)  When  akd  to  whom  gbantbo. 
(a)  IngeneriU. 

By  the  will  of  J,  who  was  at  the  time  he  made  it 
of  unsound  mind,  his  personalty  was  bequeathed  to 
a  charitable  purpose  in  such  terms  as  would  give  the 
Queen  the  disposition  of  it  under  her  sign-manuaL 
The  Queen's  proctor,  having  been  cited  to  propound 
the  will  or  shew  cause  why  administration  should  not 
be  granted  to  the  next-of-kin  as  in  case  of  an  intee- 
tacY,  did  not  appear.  A  copy  of  the  original  will, 
whidi  had  been  lost^  having  been  brought  into  the 
registry, — Held,  that  administration  might  go.  Perry 
T.  Dyke,  27  Law  J.  Rep.  (n.8.)  Prob.  &  M.  7;  1  Sw. 
&  Tr.  12. 

The  Court  has  no  power,  under  section  73.  of  20 
A  21  Vict  c.  77,  to  grant  general  administration  to  a 
person  who,  before  that  act,  would  only  have  been 
entitled  to  a  grant  of  administration  during  the  mino- 
rity of  an  infont,  that  section  not  conferring  power  to 
substitute  one  kind  of  administration  for  another,  but 
merely  to  substitute  another  person  as  administrator 
in  the  place  of  the  person  who  would  by  law  be  en- 
titled to  administration.  In  the  goodi  of  Smith,  27 
Law  J.  Rep.  (n.s.)  Prob.  &  M.  105. 

In  1817  certain  land  was  demised  to  K  for  1,000 
years  in  trust  for  A.  In  1 852,  the  equitable  interest 
m  the  term  having  previously,  by  various  assignments, 
become  vested  in  Z,  K  died  in  America,  leaving  a 
will  which  was  proved  In  America  by  L,  his  sole 
executor,  but  was  not  likely  to  be  proved  in  this 
countiy.  Z  sold  his  interest  in  the  said  term,  but 
being  unable  to  obtain  a  title  for  want  of  a  personal 
leprewntative  to  K,  application  waa  made,  under 
section  73.  of  the  20  &  21  Vict.  c.  77,  for  a  grant  of 
letters  of  administration  to  Z  of  the  personid  estate 
of  K  limited  to  the  remainder  of  the  said  term.  But 
the  deeds  shewing  the  deduction  of  the  title  to  the 
terms  not  having  been  brought  into  the  registry,  and 
the  executor  of  K  not  having  been  dted,  the  Court 
rqected  the  motion.  In  Uie  goods  of  Keene,  28 
Law  J.  Rep.  {vs,)  Prob.  &  M.  34;  1  Sw.  &  Tr. 
265. 

Administration  will  not,  under  section  73.  of  20  & 
21  Vict  c  77,  be  granted  to  a  person  other  than  the 
one  who  by  law  would  be  entitled  to  administration, 
though  the  latter  may  be  resident  abroad,  if  he  has 
received  no  notice  of  the  application,  unless  the  Court 
be  satis6ed  by  other  circumstances  that  it  is  neces- 
my  or  convenient  that  the  grant  should  be  made. 
A  mere  general  statement  upon  affidavit  that  **  it  is 
necessary  for  the  preservation  of  the  personal  estate 
and  effects  of  the  deceased  that  administration  should 
be  granted**  will  not  in  the  absence  of  such  notice 
•office.  In  the  goods  of  Cooke,  28  Law  J.  Rep. 
(h.8.)  Prob.  &  M.  43 ;  1  Sw.  &  Tr.  267. 

The  Court  of  Probate  having,  as  a  general  rule,  no 
jurisdiction  to  grant  letters  of  administration  unless 
the  deceased  leaves  personal  property  in  this  country, 
where  administration  to  the  estate  of  a  perron,  who 
died  resident  abroad,  is  applied  for,  it  should  appear 
upon  affidavit  that  he  left  personal  property  in  this 
country.  Evcme  t.  BvrreU,  28  Law  J.  Rep.  (h.8.) 
Prob.  &  M.  82. 


Of  the  two  rules  for  the  guidance  of  the  discretion 
of  the  Court  in  granting  administration,  where  parties 
in  equal  degree  diq>uteit,  vii.  **  that,  eateris  paribus^ 
the  male  is  preferred  to  the  female,'*  and  **  that  the 
grant  will  follow  the  mnjority  of  interests** — the  latter 
is  the  more  stringent.  The  fact  of  a  man  having  been 
bankrupt  many  years  since  is  not  to  be  pressed 
against  him  ;  but  when  he  has  been  a  necond  time  a 
bankrupt,  and  under  the  second  bankruptcy  no  divi- 
dend has  been  paid,  quasre,  whether  such  bankrupt 
could  be  said  to  have  any  interest  in  the  intestate's 
estate?  The  grant  being  made  to  persons  represent- 
ing three-fourths  of  the  interest,  their  sureties  were 
ordered  to  justify  to  the  extent  of  the  other  fourth ; 
their  costs  were  directed  to  be  paid  out  of  the  estate, 
and  no  order  was  made  as  to  costs  of  the  other  party. 
Iredale  v.  Ford,  1  Sw.  &  Tr.  305. 

B  having  been  informed  that  he  could  not  recover 
from  the  illness  he  then  laboured  under,  expressed  a 
wish  that  his  wife  should  be  in  a  position  to  receive, 
at  his  death,  certain  sums  of  money  in  two  savings- 
banks,  and  signed,  in  the  presence  of  witnesses,  two 
orders  on  a  savings-bank,  to  pay  to  his  wife,  at  any 
time  she  might  apply  for  the  same,  any  money  de- 
posited. B  died  on  the  following  day.  The  Court 
granted  administration,  with  the  two  orders  as  toge- 
ther containing  the  will  of  B  annexed,  to  his  widow. 
In  the  goods  of  Man^den,  1  Sw.  &  Tr.  542. 

(5)  Be  Bonis  Non,  to  Residuary  Legatee  iohere 
Executors  renounce,  cav  dead,  or  Chain  of 
Eooecuiorship  hrohea,  dec. 

Where  A,  B  and  C,  executors  and  residuary  lega- 
tees in  trust,  had  renounced  probate  or  administration, 
and  administration  with  the  will  annexed  had  been 
granted  to  the  residuary  legatee  for  life,  who  died, 
leaving  the  estate  uoadministered,  the  Court  refused 
to  allow  one  of  the  residuary  legatees  in  trust  to 
retract  his  renunciation  in  that  character,  for  the 
purpose  of  taking  administration  with  the  will  annexed 
of  the  unadministered  estate.  In  the  goods  of 
Ekhardson,  1  Sw.  Sl  Tr.  515. 

A  bequeathed  the  residue  of  his  personal  estate  to 
W,  his  sole  executor  and  trustee,  in  trust  for  such 
persons  as  B,  a  married  woman,  should  appoint,  and 
in  de&ult  of  appointment  to  B  absolutely.  W  re- 
nounced. By  deed  B  appointed  and  assigned  to  M 
and  J,  who  accepted  the  toust,  all  her  interest  under 
the  will,  and  her  right  to  letters  of  administration 
with  the  will  annexed,  in  order  that  they  might  obtain 
such  letters  of  administration.  Letters  of  adminis- 
tration with  the  will  annexed  granted  to  M  and  J. 
In  the  goods  of  Martindale,  2/  Law  J.  Rep.  (h.8.) 
Prob.  &  M.  29  ;  1  Sw.  &  Tr.  8. 

A,  by  his  will,  after  directing  the  payment  of  his 
debts  and  certain  l^;acie8,  desired  that  his  remaining 
property  should  be  placed  in  proper  securities,  and 
appropriated  to  the  education  of  the  children  of  B  as 
should  seem  most  meet  and  beneficial  to  them  by  his 
executors.  At  the  death  of  A,  B's  children  had 
attained  such  an  age  as  to  require  no  further  educa- 
tion : — Held,  on  the  death  of  the  executors,  that  B^ 
children  were  entitled  to  administration  as  residuary 
legatees,  the  testator  having  intended  that  the  residue 
should  be  appropriated  for  their  benefit,  although, 
under  the  circumstances,  the  particular  mode  in 
which  he  had  intended  to  benefit  them  was  incapable 
of  being  carried  into  efiect    Presant  v.  Ooodunmf 
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29  Lair  J.  Rep.  (h.&)  Prob.  H.  &  A.  115 ;  1  Sw.  & 
Tr.  54i. 

A  died  in  1 832,  leaving  a  will,  whereof  he  appointed 
B,  C  and  D  ezecuton,  and  B  readuary  legatee.  C 
alone  proved  the  will,  power  being  reserved  to  grant 
probate  to  the  other  executors.  lo  1847  B  died, 
leaving  a  will  appointing  E  sole  executrix,  who  duly 
proved  B*s  will.  In  1855  G  died  intestate,  leaving 
part  of  the  personal  estate  of  A  unad  ministered.  D, 
the  surviving  executor  of  A,  not  having  appeared  to 
a  citation,  calling  on  him  to  accept  or  reluise  probate 
of  the  will  of  A,  administration  with  the  will  of  A 
annexed  was  granted  to  the  attorney  of  E,  then 
abroad,  as  the  personal  representative  ot  the  resi- 
duary legatee  of  A«  the  chain  of  executorship  having 
been  broken.  CoUison  v.  Mawe,  28  Law  J.  Rep. 
(H.B.)  Prob.  &  M.  90. 

A  married  woman  made  a  will  under  a  power,  and 
appointed  two  executors.  One  of  them  proved,  and 
the  husband  took  out  a  ooBterarum  administration. 
The  deceased  was  the  executrix  of  a  will,  which  she 
had  proved :— ^Held,  that  the  chain  of  executorship 
was  not  continued  by  the  appointment  of  executors 
made  under  the  power,  and  that  the  residuary  legatee 
of  the  testatrix  was  therefore  entitled  to  a  grant  of 
administration  de  bonit  wm,  without  citing  those  exe- 
cutors to  accept  or  renounce  probate.  In  the  goods 
of  Hughes,  29  Law  J.  Rep.  (n.s.)  Prob.  M.  &  A.  165. 

A  died  in  1856  leaving  a  will,  on  the  construction 
of  which,  in  respect  to  a  question  between  B,  the 
asserted  residuary  legatee,  and  C,the  next-of-kin,  the 
Judge  of  the  Prerogative  Court  of  Canterbury  decreed 
letters  of  administration  with  the  will  annexed  toC,  the 
testator's  sister  and  next-of-kin.  A  bill  was  subse- 
quently filed  in  Chancery  for  the  administration  of 
the  estate,  in  determining  which  Wood,  V.C.  held 
that  B  was  the  beneficial  residuary  legatee.  After- 
wards C  died,  leavjng  goods  unadministered,  and  a 
question  arising  in  the  Court  of  Probate  as  to  the 
grant  de  bonis  non  between  B  and  another  nextrof- 
kin, — Held,  without  going  into  the  construction  of 
the  will,  that  the  suit  before  Wood,  V.C.  was  sub- 
stantially an  appeal  from  the  decision  of  the  Prero- 
gative Court.  Administration  de  bonis  non  granted 
to  B  in  accordance  with  the  decision  in  Chancery. 
Wmrm  v.  Kdson,  1  Sw.  &  Tr.  290. 

In  a  will  which  contained  specific  bequests  of 
several  articles  of  plate,  furniture,  &c.,  the  last  spe- 
cific bequest  being  that  of  30/L, — Held,  that  a  bequest 
to  R  S  of  "the  rettdue  of  my  things"  would  not 
entitle  R  S  to  a  grant  of  administration  as  residuary 
legatee.    In  the  goods  of  LudUw,  1  Sw.  &  Tr.  29. 

(c)  With  Will  annexed,  to  Universal  Legatees. 

AB  left  in  the  hands  of  trustees,**  all  the  property 
die  migfat  be  possessed  of  at  her  death,"  &c.,  followed 
by  an  enumeration  of  properties,  which  however  did 
not  indade  the  whole  of  her  property : — Held,  that 
the  specific  enumention  did  not  restrain  the  general 
tsrms  preceding  it,  and  that  the  trustees  were  entitled 
to  administration  with  the  will  annexed  as  universal 
Ittatecs  in  trust.  In  the  goods  of  Cfoodyar,  1  Sw.  & 
Tr.  127. 

The  universal  legatee  of  a  testamentary  paper  is 
entitled  to  administration  with  the  will  annexed, 
but  not  to  probate.  No  trace  of  any  different  prac- 
tice can  be  found  in  the  registry.  SembU,  the  29th 
Metioo  of  tha  20ft 21  Viet.  c.  77.  lelatet  to  the 

Pioisi,  1855-60. 


procedure  of  the  Court,  not  to  the  principles  on 
which  it  is  to  act.  In  the  goods  of  Ol^phant,  I  Sw. 
&  Tr.  525. 

(d)  Of  Effects  of  Intestate  Domiciled  Abroad. 

Although  the  Court  of  Probate,  in  granting  admi- 
nistration of  the  effects  of  a  person  who  died  domi- 
ciled abroad  generally  follows  the  law  of  the  domicil, 
it  will  not  grant  administration  to  a  person  who,  by 
the  law  of  England  is  incapacitated  from  taking  upon 
himself  the  luibilities  of  an  administrator.  li  will, 
therefore,  refuse  to  grant  administration  to  a  minor, 
although  by  the  law  of  the  domicil  such  a  minor 
might  be  entitled  to  administer  the  estate  of  the 
deceased.  In  the  goods  of  the  DuAssse  d^OdSans, 
28  Law  J.  Rep.  (h.8.)  Prob.  &  M.  129;  1  Sw.  & 
Tr.  253. 

The  proper  person  for  a  minor  to  elect  as  guardian 
is  his  next-of-kin.     Ibid. 

Administration  of  the  eflects  of  an  intestate  who 
died  domiciled  abroad  granted  to  the  agent  of  a 
foreigner  entitled  by  the  law  of  the  domicil  to  admi- 
nistration. In  tJie  goods  of  Bicmehi,  28  Law  J.  Rep. 
(v.8.)  Prob.  &  M.  139;  1  Sw.  &  Tr.  511. 

A,  posMssed  of  personal  property  in  England, 
died  domiciled  in  Brazil,  intestate,  tearing  a  widow 
and  children,  who  were  minora.  The  Judge  of 
Orphans,  who,  by  the  law  of  Brasil,  is,  in  cases 
of  minority,  the  lawfully  constituted  authority  to 
superintend  the  administration  of  the  estate  of  the 
deceased,  appointed  B  guardian  to  the  children,  and 
issued  lettera  of  request  requiring  the  competent 
authorities  in  this  country  to  deliver  the  eflPects  of 
the  deceased  to  C,  resident  abroad,  who  had  been 
appointed  by  B  his  attorney  for  that  purpose,  or  to 
C^  substitute.  C  appointed  D,  resident  in  England, 
his  substitute.  Authenticated  copies  of  the  pro- 
ceedings before  the  Judge  of  Orphans,  and  of  the 
power  of  attorney  to  C,  the  original  power  of  attorney 
to  D,  and  an  afllidarit  as  to  the  law  of  Braftil,  having 
been  filed,  the  Court  granted  administration  to  D. 
Ibid. 

(e)  To  Cfreditors. 

A  having  died  intestate  and  insolvent,  leering 
three  children  minors,  who  had  no  known  relations^ 
and  were  the  only  persons  entitled  in  distribution, 
the  Court  appointed  a  creditor  guardian  to  the  chil- 
dren, for  the  purpose  of  taking  out  administration  to 
the  estate  of  A.  In  the  goods  of  Peck,  27  Law  J. 
Rep.  (N.8.)Prob.  &  M.  106;  1  Sw.  &  Tr.  141. 

The  affidavits  on  which  application  is  made  for 
a  grant  of  letten  of  administration  to  a  creditor 
should  state  that  all  persons  entitled  in  distribution 
of  the  effects  of  the  deceased  had  been  cited.  There- 
fore,%hen  the  affidavits  only  stated  that  the  deceased 
died  a  widower  and  intestate,  leering  A.  his  natural 
and  bwful  son  and  only  next-of-kin,  and  that  he, 
though  cited,  had  not  appeared,  but  omitted  to  state 
that  A  was  the  only  person  entitled  in  distribution, 
the  Court  ref^ised  to  grant  administration  to  a  credi- 
tor. Brown  v.  Wildman,  28  Law  J.  Rep.  (ma) 
Prob.  &M.  54. 

Whereadministration  is  applied  for  by  the  creditor 
of  a  person  who  died  intestate  without  any  known 
relation,  a  citation,  calling  upon  the  next-of-kin,  if 
any,  and  aU  penons  baring  interest  in  the  estate  of 
the  deceased,  should  be  issued,  and  an  abstract  of 
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It  adYertJted  twice,  with  an  interral  of  a  fortnight 
notice  alio  being  given  to  the  Queen^  Proctor.  After 
the  lapse  of  thirty  days  from  the  last  adyertieement, 
if  there  is  no  appearance,  and  the  Queenis  Proctor 
declines  to  interfere,  administration  will  be  granted 
to  a  oeditor.  Olayton  y.  Brotm  ;  In  the  good*  of 
Brown,  28  Law  J.  Bep.  (■.8.)  Prob.  &  M.  126. 

The  husband  is  entitled  to  take  out  administration 
in  right  of  the  wife,  to  her  next-of-kin  deceased  intes- 
tate; and  her  renunciation  in  fSavour  of  a  third  person, 
e.  ^.  a  creditor  of  the  deceased,  will  not  deprive  the 
husband  of  his  right.  Haynea  v.  MaUhewt,  1  Sw. 
&  Tr.  460. 

SemJUet  a  creditor  applying  for  administration  has 
no  right  to  go  into  the  question  of  the  unfitness  of  the 
next-of-kin  to  administer.    Ibid. 

(/)  To  Factor  Loco  Tvioru  of  InfaaU  of  Domiciled 

Scotckfnan, 

.  Administration  of  the  personal  estate  in  England 
of  a  domiciled  Scotchman  granted  to  A,  appointed 
by  the  Court  of  Session  at  Edinburgh  factor  loeo 
tutorit  to  the  infiint  children  of  the  deceased.  In  the 
gooda  ofJonea, 28  Law  J. Bep.  (irs.) Prob.  &, M. 80. 

(g)  To  Syndic  qf  Corporaii4m  aggregate. 

When  the  executor  named  in  a  will  is  a  corpora- 
tion aggregate,  administration  with  the  will  annexed 
will  be  granted  to  their  syndic,  i.e.,  a  person  speci- 
ally appointed  by  the  corporation  for  that  purpose. 
Inihegoode  of  Darhe,  29  Law  J.  Bep.  (n.s.)  Prob. 
M.  &A.  71;  ISw.  &Tr.  516. 

(h)  To  Attorney  ofPenon  ewHUed  to. 

A,  in  April  1856,  executed  a  power  of  attorney 
appointing  L  hex  attorney  for  the  purpose  of  manag- 
ing her  r^  and  personal  estate,  and  giving  him  very 
extensive  powers,  but  not  in  terms  sufficient  to  con- 
stitute him  hei  attorney  for  the  purpose  of  taking 
out  letters  of  administration.  A  then  went  abroad, 
9nd  during  her  absence  a  sum  of  money  having 
become  payable  to  the  personal  estate  of  B,  who  had 
died  intestate,  and  in  respect  of  whose  estate  A  was 
entitled  to  administration,  it  became  necessary  that 
an  administrator  should  be  appointed,  in  order  that 
a  dischaige  for  that  sum  might  be  given.  It  being 
uncertain  when  A  would  return  to  this  country,  or 
where  she  was,  the  Court  granted  administration  of 
the  estate  of  B  to  L,  under  section  73.  of  the  20  &21 
Vict  c.  77.  In  the  goode  qfEeeot,  28  Law  J.  Bep. 
(h.b.)  Prob.  8rM.17. 

Administration  will  be  granted  to  the  attorney  of 
the  next-of-kin,  though  such  attorney  resides  out 
of  the  jurisdiction  of  the  Court  of  Probate,  provided 
the  sureties  to  the  administration  bond  reside  within 
the  jurisdiction.  In  the  goods  of  Zeeeon^  29  Law 
J.  Bep.  (V.&)  Prob.  &  M.  19;  1  Sw.  &  Tr.  463. 

(i)  Where  vncapacitated  Persons  solely  entitled  in 

Distribution. 

A  died  intestate,  leaving  her  only  sister  solely  en- 
titled in  distribution  a  lunatic,  and  without  any  com- 
mittee of  her  estate  or  person.  Administration  for  the 
use  and  benefit  of  the  sister  during  her  lunacy  granted 
to  the  stepmother,  who  was  co-executor  and  co-trustee 
with  the  deceased  of  the  father's  vrill,  and  beneficially 
interested  under  it.  Surviving  cousins  not  cited. 
Jn  the  goods  of  BwrreU,  1  Sw.  &  Tr.  64. 


A  died  intestate,  leaving  an  aged  uncle  and  aunt 
the  only  persons  entitled  in  distribution ;  at  their 
desire  administration  was  granted  for  their  use  and 
benefit  to  their  son  on  the 'sureties  justifying.  In 
the  goods  of  RoberU,  1  Sw.  &,  Tr.  64. 

(h)  Where  HnAand  swrvives^  and  not  having  admi- 
nistered to  his  Wife's  istate  renomices  or  dies 
intestate. 

A  died  in  1831  intestate,  leaving  her  husband  and 
children  by  him  surviving.  Her  husband  afterwards 
married  B,  and  upon  his  dying  intestate,  leaving  B 
and  children  by  both  wives  him  surviving,  administra- 
tion of  his  effects  was  in  1832  granted  to  a  creditor, 
the  widow  and  children  having  been  duly  cited,  but 
not  appearing.  In  1857  a  sum  of  money  to  which 
A  at  the  time  of  her  death  was  entitled  in  reversion 
became  payable  to  her  estate,  and  the  creditor  re- 
nouncing his  right  to  administration  of  A^  estate,  B 
applied  that  it  might  be  granted  to  her : — Held,  that 
B  had  no  right  to  the  grant,  as  she  was  the  represeor 
tative  neither  of  her  husband  nor  of  A ;  but  that  on 
the  renunciation  of  the  creditor,  the  representative 
of  B'k  husband,  the  children  of  A  were  entitled  to 
the  grant.  In  the  goods  of  DeU,  29  Law  J.  Bep. 
(ir.8.)  Prob.  M.  &  A.  162  ;  1  Sw.  &  Tr.  288. 

Where  the  husband  has  survived  the  wife  and  died 
intestate,  without  administering  to  her  estate,  hia 
next-of-kin  must  constitute  themselves  his  legal  per- 
sonal representatives,  before  they  have  any  daim  to 
administer  to  the  wife'b  estate.  In  the  goods  </ 
Ormue,  1  Sw.  &Tr.  146. 

(Q  Preswnption  of  DeioXh, 

N,  intending  to  come  to  England,  sailed  on  the  let 
of  July  1856  from  New  Zealand  in  a  ship  bound  for 
Sydney.  The  ship  never  arrived  at  Sydney,  nor  waa 
anythingeverheardof  heror  the  crew  after  she  set  sail. 
Some  heavy  gales  having  occurred  at  the  time  she 
would  have  been  on  her  voyage  and  in  her  direct 
course,  it  was  supposed  she  had  foundered  with  all 
bands.  Advertisements  had  not  been  inserted  in  the 
newspapers  for  information  concerning  N : — ^Held, 
that,  under  the  above  circumstances,  as  Nle  history 
was  traced  up  to  a  certain  point,  and  he  was  then  lost 
sight  of,  advertisements  were  unnecessary,  and  that 
his  death  was  to  be  presumed.  In  ike  goods  of 
Norris,  27  Law  J.  Bep.  (n.8.)  Prob.  &  M.  4 ;  1  Sw. 
&  Tr,  6. 

On  the  27th  of  January  1857,  M,  master  of  the 
ship  B,  sailed  in  her  from  L  for  V,  the  average  dura- 
tion of  the  voyage  being  ten  weeks.  The  ship 
never  arrived  at  V,  and  nothing  having  been  heard 
or  seen  of  her  or  any  of  her  crew  since  she  sailed 
from  L,  tlie  underwriters  had  paid  as  for  a  total  loss 
of  the  ship : — Held,  that  the  death  of  M  in  or  since 
January  1 857,  might  be  presumed.  In  tfte  goods  of 
Mofin,  27  Law  J.  Bep.  (h.s.)  Prob.  &  M.  0;  1 8w.& 
Tr.  11. 

On  the  15th  of  November  1857  6  S  sailed  from 
Barcelona  to  Constantinople^  the  average  duration  of 
the  voyage  being  thirty  days.  The  .vessel  had  never 
arrived  at  her  destination,  nor  had  anything  been 
since  heard  of  her  or  the  crew,  and  the  insurers  of  the 
ship  had  paid  as  upon  a  total  loss.  The  Court  reftised 
to  grant  administiation  to  the  effects  of  G  S,  as  it  did 
not  appear  that  any  inquiries  had  been  made  for  the 
orew  at  Baroelona;  but  allowed  administiatioii  to 
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conditionally  on  an  affidaTit  of  luch  inquiries 
hanng  been  made  without  retult  b^g  filed  in  the 
registry.  In  the  goods  of  Smy^  28  Law  J.  JEtep. 
(N.B.)  Prob.  &  M.  1. 

A,  muster  of  the  X,  tailed  in  her  from  Demerara, 
on  the  2drd  of  October  1858,  bound  for  London,  the 
ordinary  duration  of  the  voyage  being  five  or  six 
weeks.  A  few  days  after  aailing,  a  hurricane  passed 
over  the  West  Indian  Islands,  in  which  it  was  sup- 
posed that  the  X  and  all  bands  had  been  lost,  neither 
the  vessel  nor  any  of  the  crew  having  been  heard  of 
lince  the  vessel  sailed.  The  underwriters  on  the 
veawl  had  arranged  to  pay  the  amount  insured  as 
upon  a  total  loss.  On  affidavits  of  these  facts,  a 
motion  made  on  the  80th  of  March  1859,  for  a  grant 
of  administiation  of  the  eifects  of  A  was  rejected,  the 
Court  holding  that  the  application  was  premature, 
since,  though  the  vessel  might  be  lost,  the  crew  might 
have  been  picked  up  by  a  vessel  bound  on  so  long  a 
vojage,  that  tidings  of  them  could  not  have  been 
received  in  the  period  that  had  elapsed  since  the 
vessel  was  last  heard  of;  and,  further,  that  inquiries 
should  have  been  made  at  Demerara  for  the  crew ; 
but  on  the  22nd  of  June  1859,  the  underwriters  hav- 
ing then  paid  the  amount  insured  on  the  vessel,  and 
nothing  having  beeii  heard  of  either  her  or  any  of 
the  crew,  adnunistration  was  granted.  In  the  goods 
ofBiAop,  28  Law  J.Bep.  (n.8.)  Prob.  &  M.  93;  1 
hw.  Sl  Tr.  SOS. 

In  September  1859  the  presumption  arose  that  A, 
who  bad  not  been  heard  of  for  seven  years,  vras  dead ; 
hut  there  were  no  circumstances  from  which  the  date 
of  his  death  could  be  inferred.  In  1857  his  father, 
who  would  have  been  entitled  to  administration  had 
he  survived  A,  died  intestate,  and  no  administration 
was  taken  out  to  him.  It  being  uncertain  whether 
A  or  his  fether  survived,  the  Court,  under  the  73rd 
ssetion  of  the  Probate  Act,  granted  administration  of 
the  eifects  of  A  to  his  sister,  without  requiring  admi- 
nistration to  the  fether  to  be  taken  out.  In  the  goods 
of  Pedt,  29  Law  J.  Rep.  (r.&)  Prob.  M.  &  A.  95. 

Semble — that  if  there  had  been  a  legal  personal 
representative  of  the  fether,  the  Court  would  have 
required  his  consent  before  making  such  a  grant. 
Ibid. 

(m)  Survivorship. 

W,  his  wife  and  an  only  child,  an  infent,  were  killed 
in  the  Gawnpore  massacre,  in  June  1857.  W  left 
no  will.  In  the  absence  of  any  evidence  as  to  sur- 
vivorship, the  Court  granted  administiation  of  the 
personal  estate  of  W,  as  having  died  a  widower,  to 
his  next-of-kin.  In  ike  goods  of  Wainwrighty  28  Law 
J.  Bep.  {ti.B,)  Prob.  &  M.  2 ;  1  Sw.  &  Tr.  257. 

(B)  Limited  Grant  of. 
{a)  To  PaH  of  Effects. 

General  letters  of  administration  cannot  be  granted 
to  a  person  having  an  interest  only  in  part  of  the 
effects  of  the  deceased ;  but  the  grant  must  be  limited 
to  that  part  In  the  goods  of  Dodgson,  28  Law  J. 
Bep.  (irA)  Prob.  &  M.  116  ;  1  Sw.  &Tr.  259. 

A,  whose  interest  in  the  effects  of  a  deceased  intes- 
tate was  eonfined  to  a  particular  fund,  presented  a 
petition  to  the  Court  of  Chancery  for  the  purpose  of 
obtaining  a  transfer  thereof  to  him.  The  person 
entitled  to  general  letters  of  administmtion  refusing 
to  apply  fer  them,  letters  of  administration  in  the 


usual  form,  "  limited  to  the  purpose  of  appeanng 
upon  and  supporting  the  said  petition,"  were  granted 
to  A's  nominee.  The  Lords  Justices  declining  to 
order  the  transfer  of  the  fund  to  A's  nominee,  on  the 
ground  that  the  limited  administration  did  not  entiUe 
him  to  receive  the  fund,  the  Court  amended  the 
grant  by  extending  it  also  to  the  fund,  the  subject- 
matter  of  the  petition  ;  but  refused  to  grant  general 
letters  of  administration.     Ibid. 

(5)  When  Executor  or  Next-of-kin  Abroad, 

Upon  the  death  of  a  testator  A,  the  surviving 
executor,  being  resident  in  Sydney,  B,  who  held  a 
general  power  of  attorney  to  act  for  A  in  this  coun- 
try, sent  out  to  him  for  execution  a  special  power  of 
attorney  to  authorize  B  to  take  out  administration 
with  the  will  annexed  for  A^  use  and  benefit,  and 
also  a  proxy  of  renunciation,  in  case  he  should  wish 
to  renounce.  The  residuary  legatee  for  life  was 
incompetent  from  senility  to  take  administration; 
and,  subject  to  her  interest,  B  and  others  were  enti- 
tled to  the  residue.  The  majority  of  the  persons 
interested  under  the  will,  being  desirous  that  a  grant 
should  be  made  without  waiting  for  the  return  of 
the  power  of  attorney  or  renunciation,  the  Court 
granted  administration  with  the  will  annexed  to  B, 
limited,  until  such  time  as  A  should  apply  for  pro- 
bate, or  his  attorney  for  administration  with  the 
will  annexed.  In  (he  goods  of  Lewis,  29  Law  J* 
Eep.  (n.s.)  Prob.  M.  &  A.  94. 

A  died  intestate,  leaving  personal  property  in 
England  which  required  immediate  management.  B^ 
his  sole  next-of-kin,  resided  in  Australia,  and  had  no 
duly  constituted  agent  here.  Administration  was 
gmnted  to  C,  the  father-in-law  of  B,  for  the  benefit 
of  B  until  he  should  himself  apply  for  administra- 
tion, on  condition  that  C  should  give  justifying  secu- 
rity and  exhibit  an  inventory.  In  the  goods  of 
Jones,  27  Law  J.  Rep.  (ir.8.)  Prob.  &M.  17;  1  Sw. 
&Tr.  13. 

(e)  Where  Married  Woman  vfith  Protection  Order 

dies  inteetate. 

Upon  the  death,  in  the  lifetime  of  her  husband, 
of  a  married  woman,  intestate,  who  has  obtained  a 
protection  order  under  section  21.  of  20  &  21  Vict. 
c.  85,  on  the  ground  of  the  desertion  of  her  husband, 
administration  will  be  granted  to  her  next-of-kin, 
limited  to  such  property  as  she  may  have  become 
possessed  of  since  the  commencement  of  the  deser- 
tion. Such  grant  must  be  in  general  terms,  and 
must  not  include  spei-ific  property.  In  the  goods 
of  Worrnan,  29  Law  J.  Rep.  (ir.s.)  Prob.  M.  &  A« 
164;  lSw.&Tr.513. 

((2)  WiQi  WiU  annexed^  to  Legatee. 

Limited  administration  de  bonis  non  with  the  will 
annexed  will  not  generally  be  granted  to  a  legatee. 
The  persons  entitled  to  a  general  grant  should  be 
first  dted,  and  if  they  do  not  take  administration,  the 
legatee  will  be  entitled  to  a  general  grant.  Where 
the  surviving  executor  under  a  will,  which  did  not 
dispose  of  Uie  residue,  died,  leaving  effects  of  the 
testator  unadministered,  and  A,  as  legatee,  was  solely 
interested  in  750/.  3/.  per  cents.,  the  Court  refused 
to  grant  administration  de  bonis  nan  with  the  will 
annexed'to  A,  limited  to  that  fund,  the  persons  en- 
titied  to  a  general  grant  not  having  been  cited; 
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although  it  appeared  that  the  eenrioe  of  a  citation  on 
them  would  be  attended  with  great  difficulty  and 
expense.  In  the  goods  of  WatU,  29  Law  J.  Rep. 
(n.8.)  Prob.  M.  &  A.  108;  1  8w.  ft  Tr.  588. 

On  application  for  grant  of  adminiftration  (with  the 
will  annexed)  to  the  sole  legatee,  on  an  affidavit  that 
the  testatrix  died  poaseaaed  of  no  other  property  than 
that  Bpecifically  described  in  the  will, — Held,  that 
no  reason  was  shewn  for  not  citing  the  next-of-kin ; 
that  tbej  must  be  cited;  or  that  administration 
might  be  taken,  limited  to  the  property  specified  in 
the  will    In  ike  goode  of  Waiaon,  1  Sw^  &  Tr.  110. 

(e)  To  Cedui  que  Trtui  where  TrutUe  dead. 

The  Court  will  grant  letters  of  administration  to 
a  eeetui  que  tnut  of  a  trust  fund,  limited  to  that  fttnd, 
when  the  trustee  in  whoee  name  the  fund  stands  is 
dead  and  is  without  a  personal  representative,  the 
parties  entitled  to  represent  the  deceased  trustee 
having  been  first  cited.  When  there  are  several 
parties  interested  in  the  ftind,  the  grant  will  be 
limited  to  the  interest  of  the  cestui  que  truet  making 
the  application,  unless  the  other  cetttue  que  inut 
assent  to  the  grant  extending  to  their  respective 
interests.    Pegg  ▼.  Chamheriain,  1  Sw.  &  Tr.  527. 

(/)  PendenU  Lite. 

Administration  pendente  Hie,  under  the  70th  sec- 
tion of  the  20  &  21  Vict.  c.  77.  was  granted  to  the 
defendant  in  a  testamentary  suit,  the  plaintiffs  not 
opposing  the  application.  De  ChaUHain  v.  Pontigng, 
27  Law  J.  Rep.  (ns.)  Prob.  &  M.  18;  1  Sw.  A 
Tr.  34. 

An  administrator  pendente  lite  of  personal  estate 
was  appointed,  on  his  giving  security  to  the  amount 
of  one  yearns  income  of  the  property;  his  administra- 
tion to  be  under  the  direction  of  the  Court  The 
Court  directed  that  he  should  not  dischaige  claims 
on  the  deceased's  estate,  until  they  had  passed  before 
the  registrar.  Charlton  v.  ffindmareh,  1  Sw.  Sl  Tr. 
519. 

(g)  To  substantiate  Proceedings  in  Chancery, 

B  filed  a  bill  in  Chancery  against  C,  D  and  E,  the 
trustees  and  executors  under  a  Scotch  probate  and 
confirmation  of  the  will  of  F,  deceased,  to  set  aside 
as  fraudulent  a  purchase  of  certain  shares  in  a  Scotch 
company  made  by  F  fh>m  B*s  wife,  then  a  spinster, 
in  1839.  When  the  bill  was  filed  no  part  of  the  estate 
of  F  was  in  England.  To  this  bill  a  demurrer,  on 
the  ground  that  a  legal  personal  representatiye  of  F 
constituted  by  an  Englidi  Court  must  necessarily  be 
a  party  to  the  suit,  was  allowed,  and  leave  given  to 
amend.  B  then  cited  C,  D  and  E  to  take  probate 
or  administration,  &c.,  or  to  shew  cause  why  letters 
of  administration  limited  as  the  Court  might  direct 
should  not  be  granted  to  his  nominee.  C,  D  and  E 
refused  to  take  probate  or  administration,  and  con- 
tested B'B  right  to  letters  of  administration  under  any 
limitation  whateyer : — Held,  that  the  Court,  in  accord- 
ance with  the  practice  of  the  Ecclesiastical  Courts, 
will  make  such  grants  limited  to  substantiate  proceed- 
ings in  Chancery  on  a  mere  averment  of  interest^ 
without  in  any  way  considering  the  merits  of  the  case, 
and  that  the  15  &  16  Vict.  c.  86.  s.  44.  does  not  apply 
to  cases  where  the  estate  to  be  represented  is  the  very 
estate  to  be  administered  in  the  suit.  Madeam  v. 
Dawson^  1  Sw.  &  Tr.  425. 


(C)  BowD. 

(a)  Amount  of  Penalty. 

O  died  a  bachelor  and  inteetate,  leaving  personal 
estate,  sworn  under  3.000/.,  his  debts  amounting  to 
about  44^  The  Courts  under  section  82.  of  20  dc  21 
Vict  c.  77,  granted  letters  of  administration  to  his 
mother,  who  was  his  sole  next>of-kin,  on  her  giving 
a  bond  with  sureties  for  double  the  amount  of  the 
debts  of  the  deceased.  In  the  goods  of  Gent,  27 
Law  J.  Rep.  (Br.8.)  Prob.  &  M.  37;  1  Sw.  A  Tr.  54. 

(b)  Alteration  of  usual  Terms. 

When  a  party  entitled  to  administration  is  abroad, 
and  has  given  a  simple  power  of  attorney  to  his  agent 
in  England  to  take  out  the  administration  for  his  use 
and  benefit,  the  Court  will  only  gnuit  administration 
to  the  agent  on  the  same  terms  as  it  would  have 
granted  it  to  the  party  himself.  And  the  Court,  on 
application,  refused  to  alter  the  usual  conditions  of 
the  administration  bond  and  the  terms  of  the  ordi- 
nary adminiatratinn  oath.  In  Jhe  goods  of  CMds- 
borough,  1  Sw.  &  Tr.  295. 

(e)  Several  Ponds. 

The  effects  of  an  intestate  having  been  sworn  under 
20,000/.,  letters  of  administration  wera  granted  to  A 
on  the  execution  of  the  usual  administration  bond, 
in  a  penalty  of  double  that  sum.  Subsequently,  by 
the  payment  to  the  administratrix  of  a  dividend  upon 
the  estate  of  a  bankrupt  debtor  of  the  intestate,  the 
yalue  of  the  effects  being  incrsased  beyond  20,000/., 
and  it  becoming  necessary  to  re-«wear  them  asunder 
25,000/.,  the  Court,  under  the  82nd  section  of  the 
20  &  21  Vict  c.  77,  which  enables  **  the  Court  or  a 
district  registrar  to  direct  that  more  bonds  than  one 
should  be  given**: — Held,  thatafVesh  bond  in  the 
penalties  of  50,000/.  need  not  be  executed,  but  that 
a  bond  in  the  penalty  of  10,000/.  would,  with  that 
already  executed,  be  sufficient  In  the  goods  of 
TTtfT,  28  Law  J.  Rep.  (if.s.)  Prob.  &  M.  Ill;  1  Sw. 
&  Tr.  506. 

(e/)  Assignment  of . 

In  1854  an  administration  bond,  with  two  sureties, 
was  given  to  the  Bishop  of  Chester.  In  1854  a  suit 
in  Chancery  was  commenced  by  a  creditor  of  the  in- 
testate against  his  administratrix,  and,  the  condition 
of  the  bond  having  been  broken,  it  was  ordered  by 
the  Master  of  the  Rolls  that  an  action  should  be 
brought  on  it  against  the  sureties.  The  proceedings 
required  by  the  Ecclesiastical  Court  to  be  taken 
before  commencing  such  action  were  not  completed 
at  the  time  the  Probate  Act  came  into  operation, 
when  the  testamentary  jurisdiction  of  the  Court  of 
Chester  ceased.  On  motion  that  the  Court  should 
order  the  bond  to  be  attended  with,  fbr  the  purpose 
of  being  put  in  suit,  the  Court  decreed  that  the  Regis- 
trar should  order  the  bond  to  be  assigned  for  the 
purpose  of  being  put  in  suit  Young  v.  Oxley,  27 
Law  J.  Rep.  (n.s.)  Prob.  &  M.  30;  1  Sw.  &  Tr.  25. 

Qttcpre— whether,  ance  20  &  21  Vict  c.  77,  an 
action  will  lie  on  such  bond.    Ibid. 

An  administration  bond  given  to  the  Ordinary, 
under  22  &  23  Car.  2.  c  10,  is  not  assignable,  by 
order  of  the  Judge  of  the  Court  of  Probate,  under 
the  20  &  21  Vict  c  77.  Although  such  a  bond  ia 
assignable,  under  the  21  &  22  Vict  c  95.  a.  15,  that 
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Blatate  k  not  letrocpectiTe,  and  therefore  doee  not 
apply  to  a  bond  aangned  before  the  pawng  of  that 
act.  Tvumg  t.  Huqm^  28  Law  J.  Rep.  (n .s.)  Ezch. 
161;  4HiirL&N.  76. 

(D)  Praotici. 

[Attachment  against  adminiBtratriz  feme  covert, 
lee  Attacbmbht.] 

(a)  Swearing  Afidamt 

A  requisition  having  issued  to  persons  in  Netr 
South  Wales,  under  the  seal  of  the  Prerogative 
Court  of  Canterbury,  to  swear  an  administrator,-^ 
Held,  that  the  Court  of  Probate  might  decree 
administration  on  an  affidavit  sworn  under  such  re- 
quisition. In  the  ffoodt  of  Bedtoell,  27  Law  J. 
Rep.  (■.8.)  Prob.  &  M.  8;  1  Sw.  &  Tr.  15. 

(&)  Service  of  CHtation, 

Service  of  dtation  on  a  minor  is  effiected  by  serv- 
ing it  on  him  in  the  presence  of  his  natural  or  legal 
gmdian,  or  of  some  person  upon  whom  the  care 
and  custody  of  the  minor  has  for  the  time  being 
devolved.  Brown  v.  WHdman,  28  Law  J.  Rep. 
(b.8.)  Prob.  &  M.  54. 

Where  Jl,  the  person  primarily  entitled  to  letters 
of  administration,  is  abroad,  and  a  citation  has  issued, 
but  has  not  been  personally  served,  calling  on  him 
to  accept  or  refuse  letters  of  administration,  or  shew 
eaose  why  they  should  not  be  granted  to  B,  who,  in 
tiie  event  of  A*s  refusing  to  accept  administntion, 
would  be  entitled  to  them,  the  Court,  before  granting 
administration  to  B,  requires  an  affidavit  that  A  has 
no  agent  in  this  country.  Evans  v.  RutaeU,  28  Law 
J.  Repw  (ir.8.)  Prob.  &  M.  82. 

Where  a  person  whom  it  is  necessary  to  cite  as  in- 
terested in  the  estate  of  a  deceased  is  a  lunatic,  and 
a  committee  of  his  estate  has  been  appointed,  service 
of  the  citation  upon  such  committee  is  sufficient.  It 
is  not  neoessajy  that  the  lunatic  should  be  penonally 
served  in  the  presence  of  some  medical  man.  In  the 
goodi  of  Swrteee,  28  Law  J.  Rep.  (ir.8.)  Prob.  &  M. 
89. 

Where  one  of  the  next-of-kin  of  the  deceased 
was  a  minor,  aged  seventeen,  and  was  resdent,  in 
service^  in  Derbyshire,  and  her  mother,  her  natural 
guardian,  resided  in  Middlesex,  the  Court  granted 
administiation  to  a  creditor,  without  requiring  the 
citation  to  be  served  on  the  minor  in  the  presence  of 
her  mother;  a  copy  of  it,  sent  by  post,  having  been 
duly  received  by  the  minor.  Zcituon  v.  NayloTf 
29  Law  J.  Rep.  {hjb,)  Prob.  M.  &  A.  126. 

(c)  Compelling  Adminittration. 

An  administrator,  with  the  will  annexed,  who  has 
intermeddled  with  the  estate  cannot  be  compelled  to 
take  a  grant  of  administration  with  a  later  will  an- 
nexed, upon  the  revocation  of  the  original  adminis- 
tration. In  the  goods  of  Davis,  29  Law  J.  Rep. 
(va)  ProK  M.  &  A.  72. 

(<2)  Lost  Letien  of  Administraium, 

Upon  the  revocation  of  letten  of  administration, 
i^iich  have  been  lost,  an  undertaking  will  be  re- 
quired Ihnn  the  person  to  whom  they  were  granted, 
that,  if  fbund,  he  will  bring  them  into  the  Registry, 
and  tlat  they  will  not  be  acted  upon.  In  the  goods 
ofCwr,  lSw«&Tr.lll. 


(e)  Sigkt  to  Mmg  Brroif, 


An  administrator  de  horns  won  has  a  r^ht  to  bring 
error  on  a  judgment  obtained  against  a  prior  admi- 
nistrator of  the  intestate,  and  he  may  commence  his 
proceeding  by  taking  out  a  writ  of  scire  fadas  ad 
awdifmd/wai  errores  in  the  court  in  which  the  judg- 
ment has  been  recovered.  CurUwis  v.  ihe  Earl  tf 
MonUngton,  27  Law  J.  Rep.  (hs.)  Q.B.  269. 

(/)  Diocesan  Grant, 

Administration  to  the  goods  of  A  was  granted  in 
the  Consistory  Court  of  Lichfield,  in  September 
1857.  The  property  was  sworn  under,  and  the 
duty  paid  upon  9,000iL  It  was  afterwards  discovered 
that  3,000/.  consols  formed  part  of  this  amount. 
The  Bank  of  England  refused  to  re^ster  the  letten 
of  administration,  which  were  certainly  void  under 
the  old  law.  It  was  now  sought  to  take  the  opinion 
or  direction  of  the  Court  as  to  the  effect  of  sections 
S6, 87,  and  88.  of  the  Probate  Act  on  such  a  grant. 
No  definite  motion  bang  made,  the  Court  declined 
to  give  any  opinion  on  Uie  point  In  Ike  goods  of 
ElweU,  1  Sw.  Sl  Tr.  27. 

{g)  Taxation  qf  Costs  ovt  of  Estate, 

When  the  costs  of  the  unsuccessful  party  to  a 
testamentary  suit  are  directed  to  be  paid  out  of  the 
estate,  they  are  not  taxed  on  so  liberal  a  scale  as 
between  proctor  and  client  Jeffrey  v.  Jeffrey^  28 
Law  J.  Rep.  (v.&)  Prob.  &  M.  43. 


ADMINISTRATION  OF  ESTATE  IN 
CHANCERY. 

[The  nnifbrmity  of  administration  of  intestates' 
estates  provided  for  by  19  &  20  Vkt  c.  94.] 


(A) 

i§ 

(0) 

(E) 

(F) 
(G) 
(H) 


What  Debts  mat  bi  claimbd. 
Calls  on  Shabbs. 
contihoent  liabilitib8. 
Intb&bst  on  Dbbts. 
Mabshallino  Dbbts. 
What  arb  Lioal  Assets. 
Mabshalluvg  Assitb. 
P&actiob. 


(A)  What  Debts  mat  bi  claimed. 

In  1 843  the  testator  in  the  cause,  by  way  of  gift 
to  his  infant  godson,  the  child  of  a  friend,  gave  to 
W  a  promissory  note  for  100/.,  payable  on  demand, 
for  the  benefit  of  such  godson  when  he  should  attain 
the  age  of  twenty-one  years.  In  1849  the  testator, 
on  the  demand  of  W,  paid  six  years'  interest  upon 
the  note,  and  the  next  day  cancelled  the  original 
note,  and,  by  way  of  renewal,  gave  W  another  note 
for  the  same  amount,  and  in  the  same  terms.  After 
the  testator's  death,  his  executor  paid  interest  upon 
the  note: — Held,  in  a  suit  for  the  administration  of 
the  testatorii  estate,  that  W^  claim  upon  the  note, 
fbr  the  benefit  of  his  infant  cestui  que  trrutf  was 
entitled  to  priority  over  the  claims  of  legatees. 
Dawson  v.  Kearton,  25  Law  J.  Rep.  (ir.s.)  Chanc. 
166;  3  Sm.  Ac  G.  186. 

A  testatrix  directed  all  her  debts,  fbneral  and 
testamentery  expenses  to  be  first  paid.    Her  execu« 
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trix  died  mdebted  to  her  ettate,  and  without  baving 
paid  the  testamentary  expenses.  A  bill  was  filed 
to  administer  both  estates,  and  the  decree  directed 
payment  of  testamentary  as  well  as  other  expenses: 
-—Held,  upon  petition  by  the  proctor,  that  he  was 
entitled  to  payment  of  the  testamentaiy  charges  out 
of  the  estate  of  the  testatrix  before  distribution  of 
the  assets.  Tanner  v.  Carter^  25  Law  J.  Bep. 
(h.8.)  Chanc.  664. 

Payments  to  legatees  is  no  answer  to  the  claims 
of  creditors,  though  no  debt  had  arisen  at  the  time 
of  such  payment.  Thus,  when  the  testator  held 
shares  in  a  banking  company,  and  nine  years  after 
his  death  the  bank  was  wound  up,  and  a  call  made, 
it  was  held  that  payments  to  legatees  in  the  mean 
time  could  not  be  allowed  to  the  executors  as  at^ainxt 
the  oflBciai  manager  in  respect  of  the  call.  Official 
Managen  of  tKe  NewcoitU  Bcmking  Company  y. 
Hymen,  22  Beav.  367. 

Payments  to  legatees,  made  under  a  decree  in  a 
legatee  suit,  cannot  be  allowed,  ss  against  creditors, 
if  made  without  ^having  the  accounts  taken,  and 
therefore  as  upon  admission  of  assets.    Ibid. 

Attendance  by  a  medical  man  on  the  deceaseds- 
Held,  under  the  circumstances,  to  have  been  gra- 
tuitous, and  his  demand  as  a  debt  against  the  assets 
was  rejected.    Padkman  t.  Vwian,  24  Bea?.  290. 

(B)  Calls  or  Shabxs. 

A  creditors'  suit  being  instituted  to  administer  the 
estate  of  a  testator  who  died  poesessed  of  certain 
shares  in  a  company,  a  claim  was  made  by  the  com- 
pany for  payment  of  calls  already  due  upon  the 
shares,  and  for  a  provision  as  to  future  calls: — Held, 
that  the  calls  already  made  were  specialty  debts^  but 
that  no  provision  could  be  made  for  future  calls,  as 
against  the  simple  contract  creditors.  Wentworth  v. 
Chevill,  26  Law  J.  Rep.  (n.8.)  Chanc.  760. 

A  testator,  by  his  will,  gave  (after  the  death  of  his 
wife)  any  shares  in  railways,  mines  or  other  under' 
takings  that  might  belong  to  him  at  his  decease,  to 
his  second  son,  and  in  case  of  his  death  without  issue 
the  same  to  revert  to  his  two  other  children.  The 
testator  was  possessed  of  railway  shares  upon  which, 
after  his  death,  calls  were  made.  The  calls  were 
paid  by  his  widow,  as  executrix,  and  the  company 
had  power  to  make  ftulher  calls.  The  residue  was 
not  sufficient  to  meet  these  calls.  The  Court  directed 
a  sale  of  the  shares  by  the  executrix,  who  was  to 
retain  the  sums  already  paid  by  her  for  calls,  and  to 
invest  the  residue  in  consols,  the  dividends  of  which 
were  to  be  paid  to  her  for  life ;  without  prejudice  to 
the  question  out  of  what  ftind  the  calls  already  paid 
were  ultimately  to  be  borne.  Day  v.  Jkty,  28  Law 
J.  Rep.  (N.S.)  Chanc  947. 

(C)   CONTINGBNT  LIABILITIES. 

A  testator  was  possesKd  of  leasehold  estate  in 
respect  of  which  he  was  liable  upon  onerous  covenants. 
In  a  suit  for  the  administration  of  his  estate  the 
leaseholds  were  sold  and  the  money  brought  into 
court: — Held,  that  the  suit  indemnified  the  executor 
from  all  future  breaches  of  covenant ;  that  no  part 
of  the  testator^s  estate  ought  to  be  set  aside  to  meet 
contingent  liabilitiee;  that  the  estate  ought  to  be 
distributed,  and  that  the  remedy  of  any  future  credi- 
tor was  not  against  the  executor,  but  against  the 
parties  among  whom  the  estate  had  been  distributed. 


WaUer  ▼.  BavreU,  27  Law  J.  R«p.  (vs.)  Chaae. 
214;  24  Beav.  418. 

A  sum  of  money  was  set  apart  in  November  ]  857 
by  executors,  as  an  indemnity  ftmd,  to  protect  them 
firom  any  liabilities  in  respect  of  the  leaseholds  of 
their  testator.  A  petition  that  such  indemnity  fund 
might  be  paid  over  to  the  residuary  Iq^atee,  on  the 
ground  that  it  had  become  unnecessary  by  the  terms 
of  the  act,  22  &  23  Vict  c  35.  s.  27«  was  dismissed, 
the  act  not  being  retrospective.  Dodton  v.  Sammdl, 
29  Law  J.  Rep.  (h.s.)  Clianc  336. 

On  the  sale  of  a  leasehold  before  the  passing  of  the 
act,  22  &  23  Vict  c  35,  the  purchaser  covenanted  to 
indemnify  the  vendor  against  the  covenants  of  the 
lease.  He  bequeathed  the  leaseholds  to  his  widow, 
and  appointed  her  his  executrix: — Held,  that  the 
act  applied,  and  that  the  executors  of  the  widow  were 
at  liberty  to  distribute  her  estate  without  setting 
apart  any  ftind  to  provide  against  the  liability 
under  the  covenant  In  re  Grifen,  2  De  Gex  &  J. 
12L 

(D)  Ibtterkst  obt  Debts. 

A  testator,  by  his  will,  gave  all  his  real  and  per- 
sonal property  to  his  wife,  out  of  which  be  desired 
that  she  would  discharge  all  his  legal  debts  and  enjoy 
the  surplus  for  her  life ;  and  at  her  decease  the  pro* 
perty  was  to  be  divided  as  in  the  will  mentioned.  A 
farm  servant  of  the  testator  left  his  wages  iirom  time 
to  time  in  his  master*s  hand^  and  it  was  agreed 
between  them  that  the  debt  thus  due  should  carry 
interest  The  testator  died  in  1837:— Held,  in  a 
suit  instituted  after  the  death  of  the  widow  of  the 
testator,  in  1854,  for  the  administration  of  his  estate^ 
that  the  Statute  of  Limitations  did  not  operate  as  a 
bar  to  arrears  of  interest  upon  the  sum  left  by  the 
servant  in  his  masterle,  the  testator's,  handa  Blower 
T.  Blower t  28  Law  J.  Bep.  (s.s.)  Chanc.  181. 

(E)  Marshallisg  DsBTa 

A  testator  who  had  assigned  during  his  life  certain 
leasehold  property,  bequeathed  by  his  will  other 
leaseholds  and  the  residue  of  his  property  to  tenants 
for  life,  with  remainders  over.  The  aangnees  of  the 
leaseholds  became  bankrupt,  and  the  executors  of 
the  .testator  took  a  re-assignment  of  those  leaseholds. 
Liabilities  having  arisen  under  the  covenants  in  the 
original  leasee  it  was  held,  that  those  liabilities  must 
iUl  upon  the  cof^ms,  and  not  upon  the  income,  of 
the  testator's  estate.  Alkny.  EmhUtm,  27  Law  J. 
Bep.  (h.s.)  Chanc.  297;  4  Drew.  226. 

A  testator  died  indebted  on  bills  of  exchange.  Tha 
creditor,  before  the  executors  proved  the  wili^  issued 
a  writ  under  the  Bills  of  Exchange  Act  (18  &  19 
Vict  c.  67),  and,  the  executors  not  appearing,  the 
creditor  signed  judgment  and  levied  on  the  goods  of 
the  testator  in  the  hands  of  the  executors,  and  the 
sheriff  sold.  Specialty  creditors  of  the  testator  after* 
wards  took  out  an  administration  summons  and  ob- 
tained a  decree  at  the  Bolls,  and  moved  to  restrain 
the  sheriff  fh>m  parting  with  the  money  arising  from 
the  sale,  and  that  the  money  should  be  paid  into 
court,  and  the  same  was  ordered  by  the  Master  of 
the  Bolls:  —  Held,  upon  appeal  (reverring  his 
Honour's  order),  that  as  the  money  was  in  the  hands 
of  the  sheriff  at  the  suit  of  the  creditor  on  the  bills 
of  exchange  before  the  decree  in  the  administration 
suit,  the  motion  must  be  reftued,  with  costSi    ifor* 
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fkiffe  ▼.  Skit^,  28  Law  J.  Bep.  (h.8.)  Chaae.  435 ; 
4  De  Gez  ft  J.  4. 

J  B,  bong  wind  in  fee  of  estates  P  and  C,  and 
alio  of  other  estates,  made  separate  mortgages  of  P 
and  C«  and  by  his  will  devised  aU  the  estates  to 
trustees  upon  trust  by  sale  or  mortgage  to  raise  money 
to  pay  his  debts  and  legacies,  and  subject  thereto 
npon  trust  for  his  daughter,  Mrs.  H,  for  life  for  her 
separate  use,  with  remainder  upon  such  trusts  as  she 
shoold  by  deed  or  will  appoint  Mrs.  H,  by  virtue 
of  her  power,  mortgaged  P  to  A  in  fee  by  a  deed 
reciting  that  the  teatatorls  debts  and  legacies  had  been 
paid  (which  was  not  the  foct),  and  oontaining  an 
uoqualified  covenant  by  Mr.  and  MrsL  H  against 
ioeombrances.  Subsequently,  Mrs.  H,  by  virtue  of 
her  power,  mortgage  C  to  Hohnes  in  fee,  and  made 
similar  mortgages  of  other  parts  of  the  devised  estates: 
— Held,  that,  however  the  case  might  have  stood 
if  these  mortgages  had  been  made  by  virtue  of  an 
ownership  in  fee,  the  recital  and  covenant  in  A^ 
mortgage  gave  him  no  right  to  have  P  exonerated 
from  the  testatorls  debts  and  legacies  out  of  0,  and 
tiie  other  estates  as  agamst  Holmes  and  the  oUiet 
sabseqnent  mortgagees  under  the  power  of  appoint- 
ment   8tr<mffe  v.  ffawhe$,  4  De  Gex  &  J.  632. 

Held,  also,  that  the  charge  of  debts  contained  in 
the  will  did  not  give  A  any  right  as  against  Mrs.  H's 
other  mortgagees  to  have  the  testator^  mortgage  on  P 
paid  out  of  lUl  the  devised  estates  rateably,  but  that 
it  must  be  borne  by  P.     Ibid. 

H,  the  husband  of  the  testator*s  daughter,  was  one 
of  the  trustees  and  executors  of  his  will,  and  also 
entitled  to  a  life  estate  under  a  settlement,  the  fonds 
subject  to  which  oonsbted  almost  entirely  of  a  large 
debt  dne  from  the  testator.  H  received  the  rents  of 
the  devised  estates  for  a  number  of  years.  At  the 
testatorii  death,  the  corpus  of  the  estates  was  suffi- 
cient to  pay  debts  and  lagades.  H  paid  more  than 
he  received  in  respect  of  the  personal  estate ;  and 
treatmg  him  as  having  received  the  rent  in  right  of 
his  wife,  and  as  only  bound  to  keep  down  the  interest 
on  the  debts  and  legacies  as  tenant  for  life,  there  was 
nothing  doe  from  him  to  the  estate.  The  estate 
having  become  insufficient  to  pay  the  debts  and 
lagaciee, — Held,  that  an  account  of  rents  had  been 
properly  direeted  against  H,  and  that  what  was 
eomiag  to  him  in  respect  of  his  life  mtersst  under  the 
sstUement  was  liable  to  be  applied  in  payment  of  what 
was  found  due  on  such  account;  and  that  such  liabi- 
lity bad  priority  over  the  claims  of  judgment  creditors 
of  H,  who  had  obtained  a  charging  order  on  his  life 
interest,  and  that  it  had  priority  over  the  claims  of 
the  trustees  of  his  settlement  for  part  of  the  settled 
ihnd  received  by  him.    Ibid* 

(F)  What  abb  Lbgal  Aoom. 

A  testator  died  possessed  of  an  equity  of  redemp- 
tion of  an  equitable  chaige  upon  real  estate: — Held, 
that  although  the  testator's  interest  was  equitable, 
the  money  was  reoovetable  by  the  executor  virtute 
tfieUftaad  it  must,  therefore,  be  regarded  as  leml  and 
not  equitable  assets.  Ooiiik  v.  Oregmm,  35  £aw  J. 
Bep.  (ba)  Chanc  706  ;  8  Drew.  547. 

A  trader  being  in  insolvent  circumstances  assigned 
his  business  and  stock-in-trade,  part  of  the  eonridera- 
tioo  consisliiig  of  tw9  annuities,  one  payable  to  him- 
self for  life,  the  other  payable  to  his  wife  during  her 
Uft^  in  ease  she  snndved  hinL    The  tmder  died, 


having  appointed  his  wife  his  executrix.  Upon  a 
creditors*  suit  being  mstituted,  it  was  decided  that 
the  annuity  to  the  wife  was  void  as  against  creditors. 
It  was  now  held,  in  an  administration  suit,  that  the 
annuity  was  l^gal  and  not  equitable  assets  in  the  hands 
of  the  wife.  Hue  v.  French,  26  Law  J.  Rep.  (ma) 
Chanc.  817 :  nom.  8hee  v.  Frendi,  3  Drew.  716. 

Surplus  produce  of  the  sale,  under  the  Court,  of 
leaseholds  for  lives  mortgaged  by  the  testator,  held 
legal  and  not  equitable  assets.  Ckridy  ¥.  Camiemuft 
26  Beav.  140. 

A  testator  died  in  1842  entiUed  in  reversion  to  a 
moiety  of  a  settled  fond  of  personalty.  His  other 
property,  consisting  of  real  estate  charged  by  bis  will 
with  debts,  was  administered  by  the  Court  In  1858 
the  reversion  fell  into  possession,  the  trustees  of  the 
settlement  paid  the  money  into  court  under  the 
Trustees*  Relief  Act,  and  the  testator*kmoiety  was  paid 
out  to  his  executors : — Held,  reversmg  the  decisbn 
of  the  Court  below,  that  this  fund  was  distributable 
as  legal  assets.  Held,  forther,  that  this  fond  must 
bear  a  share  of  the  costs  of  the  suit,  which  had  been 
paid  out  of  the  equitable  assetSb  MuUow  v.  MuUow, 
4  De  Gex  &  J.  539. 

(6)  Mabshallibo  Asbits. 

A  testator  bequeathed  his  personal  estate  to  his 
wife,  discharged  from  the  payment  of  his  debts.  He 
then  devised  his  real  estate  in  Herefordshire  in  trust 
to  sell  and  pay  **  all  his  just  debts,  foneral  and  testa- 
mentary expenaes,"  in  exoneration  of  his  personal 
estate,  and  he  devised  his  real  estate  in  Norfolk  with- 
out any  expressed  trust,  for  payment  of  his  debts. 
The  produce  of  the  Herefordshire  estates  being 
insufficient  to  pay  the  debts, — Held,  that  the  Norfolk 
estates  were  next  liable  to  pay  them  in  exoneration 
of  the  pemnal  estatei  Toung  v.  Totmg,  26  Beav. 
522. 

The  Act  3  &  4  Will  4.  c  104.  has  not  affected  the 
law  as  to  the  marshalling  of  assets  in  fiivour  of  pecu- 
niary legatees  against  devisees  of  real  estates  charged 
with  or  devised  subject  to  the  testator*^  debts ;  the 
questionnowas  beforethe  Actis  onesimply  of  construc- 
tion on  the  whole  of  the  will;  and  a  mere  charge  of 
debts  upon  the  real  estate,  or  a  mere  devise  of  the 
real  estate  subject  to  testator^  debts  witiiout  any  trust, 
is  sufficient,  in  the  event  of  the  personal  estate  prov- 
ing inadequate  to  pay  both  debts  and  legacies  to 
entitle  the  legatees  to  come  upon  the  real  estate  so 
ftr  as  the  personalty  has  been  applied  in  payment 
of  debti.    lUdiaird  v.  Barrett,  3  Kay  &  J.  289. 

(H)  Pbaotici. 

If  a  testator  entitled  to  real  and  personal  estate 
dies  indebted  npon  mortgage  and  by  simple  contract, 
and  a  suit  is  instituted  for  the  administntion  of  his 
estate,  declarations  of  right  to  tack  simple  oontrael 
debts  to  securities  will  not  be  made  before  the  ao- 
counts  of  the  testator's  estate  are  taken.  Chester  v. 
Molfe,  and  JMfe  v.  Oheeter,  25  Law  J.  Rep.  (n.s.) 
Chanc  247. 

Upon  taking  the  accounts  in  a  suit  to  administer 
real  and  penonal  estate,  if  a  question  arises  between 
^  tenant  for  life  and  the  remainderman,  as  to  the 
proper  mode  of  applying  the  personal  estate,  the 
Court  will,  if  the  justice  of  the  case  require  it,  for 
the  purpose  of  seemg  to  what  extent  and  in  what 
ksm  the  real  eatate  is  to  be  enuMmted  by  manf  of 
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the  personalty,  investigate  the  application  of  the  per- 
sonid  e«tate,  and  procwd,  as  a  general  rule,  upon  the 
principle  of  applying  the  capital  of  the  personal 
estate  to  pay  the  principal  of  debts,  and  the  income 
of  the  personal  estate  to  pay  the  interest  of  debts. 
Shore  V.  Shore,  26  Law  J.  Bep.  (hjb.)  Chanc.  386 ; 
4  Drew.  219. 

The  rule  that  where  there  are  two  suits  for  admi- 
nistration of  an  estate  in  different  branches  of  the 
Court,  they  shall  both  be  prosecuted  in  that  branch 
where  a  decree  is  first  made,  is  subject  to  the  qualifi- 
cation that  the  first  decree  is  fairly  obtained,  ffarrie 
V.  Gandy  ;  Wills  v.  Qcmdy,  29  Law  J.  Bep.  (n.b.) 
Chanc  38 ;  1  De  Oex,  F.  &  J.  13. 

Where  a  testator  dies,  leaving  creditors  and  assets 
in  England  as  well  as  in  India,  the  creditors  in  Eng- 
land are  not  entitled  to  be  satisfied  out  of  the  assets 
in  England  in  priority  of  the  Indian  creditors.  Bey- 
noUk  ▼.  Xeimt.  Re  Brett,  29  Law  J.  Bep.  (n.b.) 
Chanc  296. 

Where  the  chief  clerk  disallowed  debts  alleged  to 
hYve  accrued  due  after  the  testator's  death,  and  dis- 
tributed the  assets,  and  the  creditor  without  moving 
to  vary  the  certificate,  filed  his  bill  against  the  lega- 
tees sJone  for  an  account  and  for  repayment  of 
monies  paid  after  the  certificate  on  a  continuing  obli- 
gation of  the  testator,  the  Court  held  the  suit  main- 
tainable.   Thomas  t.  Orij/Uh,  2  Giff.  504. 

Where  there  is  a  deficiency  of  assets,  the  costs  of 
creditors  of  proving  their  debts  are  not  payable  in  the 
first  instance,  but  are  added  to  their  debts  and  appop* 
tioned  with  them.  Morsfiead  v.  Reynolds,  21  Beav. 
638. 


ADMIBALTY. 

[See  CiKQUB  PoBTS — Coastguard — Insukanos 
— Salyaob---Ship  and  Shippuo.] 

(A)  Statdtis. 

(B)  Admi&altt  Bboulatiohs. 

(C)   PlKADINO  and  PaAOTIOB. 


(A)  Statutes. 

Amendmentof  20  &  21  Vict,  c  77,  by  21  &  22  Vict 
c  95,  enabling  the  Judge  of  the  Admiralty  Court 
and  the  Judge  of  the  Probate  Court  to  sit  for  each 
other. 

Serjeants,  Barristers-at-Law,  Attomiea,  and  Soli- 
citors enabled  to  practise  in  the  High  Coiut  of  Admi- 
lalty  by  22  &  23  Vict,  c  6. 

Transfer  to  the  Postmaster  General  of  Securities 
entered  into  with  the  Commisrioners  of  the  Admiralty 
in  relation  to  the  Packet  Service,  23  Vict  c.  6. 

Certain  Provisions  for  Admiralty  Jurisdiction  in 
the  Colonies  extended  to  Her  Majesty's  Teriitories 
in  India  by  23  &  24  Vict  c.  88. 

(B)  Admiralty  Bbqulations. 

Whether  the  Admiralty  Begulations  iisued  under 
the  provisions  of  the  statute  14  &  15  Vict  c.  79. 
are  repealed  by  the  statute  17&l8Vict  c.  120, 
which  repeals  the  14  &  15  Vict.  c.  79. — qttcere* 
Churchward  v.  Palmer,  10  Moore*s  P.C.  472. 

(C)  Plbadino  and  P&aoticb. 

Where  matter  ariaes  out  of  the  defence,  with 


which  the  plaintiff  was,  at  the  time  of  giving  in  his 
libel,  unacquainted,  he  may  take  issue  upon  it  in  his 
responsive  allegation.  The  Bothnia,  29  Law  J.  Bep. 
(h.b.)  Prob.  M.  &  A.  65. 

Where  a  party  intends  to  rely  upon  section  296. 
of  the  Merchant  Shipping  Act,  he  ought  to  plead 
specifically  a  violation  of  the  statute.  Qucere,  as 
to  the  extent  of  that  section.    Ibid. 

Where,  on  a  collision  between  an  Elngliah  and  a 
foreign  vessel,  cross  actions  were  brought  by  the 
owners  of  the  two  vessels,  and  in  the  action  by  the 
English  vessel  the  foreign  vessel  did  not  put  in  an 
appearance, — Held,  that  the  Court  could  not  stay 
the  action  brought  by  the  foreign  vessel  until  she  had 
entered  an  appearance  in  the  action  against  her« 
The  HeaH  of  Oak,  29  Law  J.  Bep.  (b.b.)  Piob.  M» 
&  A.  78. 

Where,  after  a  formal  tender  made  upon  aetion 
brought,  the  plaintifib  proceeded  with  th^  aetion,, 
but  afterwards  accepted  a  conaideiably  less  tender, 
the  Court  refused  to  allow  them  the  costs  incurred 
subsequently  to  the  tender.  The  Sovereign,  29  Law 
J.  Bep.  (B.8.)  Prob.  M.  &  A.  113. 


ADULTEBATION. 

[The  prevention  of  the  adulteration  of  articles  of 
food  or  drink  provided  for  by  23  &  24  Vict.  c.  84.] 


ADVANCEMENT. 

A  transferred  a  sum  of  stock  into  the  joint  names 
of  himself  and  wife  and  child,  without  however 
declaring  any  trust  thereof,  and  for  nine  years  regu- 
larly received  the  dividends  thereof,  and  applied 
them  to  his  own  use.  He  then  filed  his  bill  for  a 
retransfer  by  the  Bank  to  himself.  Betransfer 
ordered  upon  motion  for  decree,  founded  upon  the 
plaintifflB  own  affidavit,  stating  that  the  transfer  of 
the  stock  into  the  joint  names  had  not  been  intended 
by  him  as  an  advancement.  Devoy  v.  Devoy^  26 
Law  J.  Bep.  (h.b.)  Chanc.  290;  8  Sm.  &  G.  403. 

In  the  event  of  the  object  fidling  for  which  money 
has  been  advanced  by  trustees  under  a  power  of 
advancement  the  money  belongs  to  the  person  for 
whose  benefit  it  was  advanced,  and  cannot  be  re- 
called into  the  original  fiind.  Therefore,  where, 
under  such  a  power,  the  trustees  purchased  a  com- 
mission in  the  army,  and  the  person  for  whom  the 
comminion  was  purchased  sold  out  shortly  after 
joining  his  r^ment,  there  being  no  fraud, — Held, 
that  he,  and  not  the  trustees,  was  entitled  to  the 
purchase-money.  Lawrie  v.  Bcmhes,  27  Law  J« 
Bep.  (h.s.)  Chanc.  265;  4  Ksy  &  J.  142. 

Puichaae  of  stock  in  the  names  of  the  purchaser 
and  his  deceased  wife's  sister,  whom  (in  form) 
he  had  married  since  the  act  5  &  6  WilL  4.  c.  54, 
and  always  treated  as  his  vrifo : — Held,  not  to  nuse 
a  presumption  that  it  was  intended  as  an  advance- 
ment or  pro?ision  for  her.  The  authorities  have 
established  that  this  presumption  will  arise  where  a 
purchase  is  made  in  the  name  of  a  wife,  a  legitimate 
child  or  a  grandchild  whose  father  is  dead ;  and  also, 
as  it  would  seem,  upon  a  purchase  made  in  the  name 
of  an  illegitimate  child.  Soar  v.  Foster,  4  Kay  & 
J.  152. 

A  sum  of  consols  invested  by  a&ther  in  thenamoi 
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of  his  two  daughters, — ^Held,  under  the  circum- 
stances, to  form  part  of  his  estate,  and  not  to  be  an 
advancement  to  them.  Bone  v.  Pollard^  24  Beay. 
283. 


ADULTERY. 
[See  DiTOBOB.] 


ADV0W80N. 
[See  Chuboh.] 


AFFIDAVIT. 

[To  hold  to  Bail :  see  Bail — Of  execution  of  an 
award:  see  Abbitbatioh.] 

'    (A)  What  Affidayits  abb  admissiblb. 

(B)  FoBM  aud  Rbquisxtes. 

(a)  JBniitling, 

(b)  Dqxmeni's  Iktcription, 

(C)  Ebasubb. 


(A)  What  Affidayiib  abb  admusiblb. 
[See  Habeas  Cobpus.] 

On  an  application  to  set  aside  a  final  judgment 
signed  for  want  of  appearance  under  the  Common 
Law  Procedure  Act,  1852,  (15  &  16  Vict.  c.  76. 
SL  27),~Held,  per  Parke,  B.  and  Piatt,  B.,  Pollock, 
C.B.  heegitawte,  and  Martin,  B.  diuentienUy  that  an 
ordinary  affidavit  of  merits  is  sufficient.  Held,  also, 
per  Pollock,  C.B.  and  Piatt,  R,  that  an  affidavit  in 
reply  ought  not  to  be  received.  Warrington  y. 
Leaiee,  25  Law  J.  Rep.  (v.s.)  Exch.  27;  11  Exch. 
Rep.  304. 

Upon  a  motion  for  a  new  trial  in  an  action  of  crim. 
CON.,  on  the  ground  of  surprise,  the  Court  will  receive 
the  affidavit  of  the  defendant,  but  not  that  of  the 
plaintiff  Is  wife,  ffawher  y.  Scale,  17  Com.  B.  Rep. 
595. 

Upon  a  motion  for  a  new  trial  in  an  action  of 
CTMi.  con.,  on  the  ground  of  surprise, — Semble,  that 
the  affidavit  of  the  plaintiff  "b  wife  cannot  be  received 
for  cmy  purposd^  Ling  v.  Croker,  2  Com.  B.  Rep. 
NJ3.  760. 

(B)  FOBM  ABD  RBQni8ITl& 

(a)  Entitling. 

Upon  a  motion  for  a  eci.  fa,  against  a  shareholder 
in  a  railway  company,  the  affidavits  are  properly  in- 
tituled in  the  original  action.  Edwards  v.  &e  Kilkenny 
omd  Chreai  JShnUhem  and  Western  Hail.  Co.,  In  re 
Sobert9,In  re  Cods,  3  Com.  B.  Rep.  N.a  786, 787. 

(i)  Depimai^s  Deseri^ion, 
[See  Bill  of  Sale.] 

An  attorney  was  struck  off  the  roll  at  his  own 
lequest,  and  afterwards  (in  the  same  term)  applied 
to  be  restored.  His  affidavit  described  him  as  *"  one 
of  the  attomies  of  the  court"  The  Court  required 
it  to  be  amended.  In  re  Thom/u  Simjpson,  I  Com. 
B.  Rep.  K.&  554. 

(C)  Ebasubb. 
Although  an  erasure  appeared  in  the  jurat  of  an 
DlGBST,  185&-60. 


affidavit,  the  Court,  being  satisfied  that  the  substance 
of  the  statute  (3&  4  Will.  4.  c.  74),  which  required 
the  affidavit,  had  been  complied  with,  allowed  it  to 
be  filed,  notwithstanding  Reg.  HiL  Term,  1853, 
rule  140.  JRe  Denton,  28  Law  J.  Rep.  (v.s.)  C.P. 
255;  6  Com.  B.  Rep.  N.S.  287. 


AFFIRMATION. 

[The  ibrm  of  affirmation  to  be  made  m  certain 
cases  by  Quakers  and  other  persons  by  hiw  per- 
mitted to  make  an  affirmation  instead  of  taking  an 
oath,  settled  by  22  Vict.  c.  10.] 


(A) 


ALEHOUSE. 

LlOBNOB. 

(a)  Jurisdiction  of  Borough   Justices 

grant, 
(h)  Certificate  of  Overseer. 

(B)  Offbngbs. 

(a)  Gaming, 

(b)  AUotoing  Prostitutes  to  assemble  in, 

(c)  Sunday  Trading, 


to 


(A)   LlOBBOB. 

(a)  Jurisdietion  of  Borough  Justices  to  grant. 

It  is  not  necessary  that  a  borough  should  have 
a  separate  Quarter  Sessions  in  order  to  be  a  **  town 
corporate,"  within  the  Ale  Licensing  Act,  9  Geo.  4. 
c.  61.  s.  1.  Brown  v.  Nicholson,  28  Law  J.  Rep. 
(h.s.)  M.C.  49. 

The  Justices  of  a  borough  which  had  not  a  sepa- 
rate  Quarter  Sessions  appointed  the  7th  of  Septem* 
ber  for  granting  licences  for  such  borough,  after  the 
county  Justices  had  appointed  the  8th  of  September 
for  their  licensing  meeting: — Held,  that  a  person 
who  had  given  the  notices  required  by  the  9  Oeo.  4. 
c.  61.  for  the  meeting  appointed  by  the  borough 
Justices,  and  not  for  that  appointed  by  the  county 
Justices,  was  rightly  licensed  to  sell  excisable  liquors 
in  the  borough  by  the  borough  Justices,  notwith- 
standing such  Justices  had  not  an  exclusive  jurisdic- 
tion, and  the  county  Justices  had  so  appointed  their 
licensing  meeting  before  the  borough  Justices  had 
appointed  theirs.    Ibid. 

(b)  Certificate  of  Overseer. 

The  exception,  in  section  35.  of  1 1  &  12  Vict 
c.  43,  of  **  any  information  or  complaint,  or  other 
proceeding  under  or  by  virtue  of  any  of  the  statutes 
relating  to  Her  Majesty's  revenue  of  Excise  or 
Customs,  Stamps,  Taxes,  or  Post-office,*^  does  not 
apply  where  the  particular  information  or  complaint 
proceeds  upon  a  section  of  a  statute  not  relating  to 
the  revenue  of  Excise,  &c.,  although  there  are  other 
sections  in  the  statute  which  do  relate  to  the  revenue 
of  Excise,  &C.  A  conviction,  therefore,  under  seo- 
tion  8.  of  4  &  5  Will.  4.  c.  85,  for  signing  a  false  cei- 
tificate  for  the  purpose  of  obtaining  a  licence  for  the 
sale  of  beer,  drawn  up  according  to  the  form  pro- 
vided in  Schedule  (I.  l)  of  11  &  12  Vict.  c.  43,  is 
valid.  The  Quesn  v.  BakeweU,  26  Law  J.  Rep.  (h.s.) 
Q.B.  150;  7  £.  &  B.  848. 
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ALEHOUSE-ALIEN. 


The  statute  3  &  4  Vict  c.  61.  a.  1 .  enacts  that  no 
licence  shall  be  granted  for  the  sale  of  beer  by  retail 
to  any  person  who  shall  not  be  the  real  resident 
holder  and  occupier  of  the  dwelling-house  in  which 
be  shall  apply  to  be  licensed,  and  makes  a  licence 
granted  contrary  to  the  act  null  and  void;  and  sec- 
tion 2.  enacts,  that  the  applicant  shall  produce  to 
the  grantor  of  the  licence  a  certificate  from  the  over- 
seer of  the  pariah,  that  such  applicant  is  the  real 
resident  and  occupier  of  the  house: — Held,  that 
although  the  fact  that  the  applicant  is  the  real  resi- 
dent holder  and  occupier  is  essential  to  give  validity 
to  the  licence,  the  certificate  of  the  overseer  of  the 
&ct  is  not  a  condition  precedent  to  the  obtaining  of 
the  licence.  Therefore,  where  the  overseer  declined 
to  certify,  but  the  supervisor  of  Excise  obtained  in- 
formation which  satisfied  him  that  the  applicant  was 
the  resident  holder  and  occupier,  and  thereupon  the 
licence  was  granted,  the  licence  was  held  to  be  valid. 
Thompton  v.  Harvey  (Ex.  Ch.),  28  Law  J.  Rep.  (h.s.) 
M.C.  163. 

(B)  OVFINOBS. 

(a)  Gaming. 

An  innkeeper  is  guilty  of  an  offence  against  the 
tenour  of  his  licence  (under  9  Geo.  4.  c.  61),  by 
which  it  is  provided,  *'  that  he  shall  not  knowingly 
Buiier  any  unlawful  games  or  any  gaming  what- 
soever in  his  house  or  premises,**  if  he  allow  private 
friends  of  his  own,  in  his  own  private  room  in  the 
licensed  premises,  to  play  at  cards  for  money. 
Patten  r.  Mymer,  29  Law  J.  Rep.  (n.8.)  M.C.  189. 

{h)  Allowing  ProiUiutet  to  oasetnMe  in, 

A  licensed  alehouse  is  a  place  of  public  resort 
for  the  sale  of  refreshments,  within  the  Town  Police 
Act,  10  &  11  Vict.  c.  89.  s.  36,  and  the  keeper  of 
it  is  liable  to  penalties  under  that  section  for  allowing 
prostitutes  to  assemble  therein;  although  he  may 
also  at  the  same  time  be  guilty  of  an  offence  against 
the  tenour  of  his  licence,  under  the  9  Geo.  4.  c  61. 
Cole  V.  OouUon,  Clerk  to  the  Lynn  Pamng  Com- 
munonera,  29  Law  J.  Rep.  (h.s.)  M.C.  125. 

A  local  act  for  the  improvement  and  management 
of  the  town  of  L,  after  incorporating  certain  sections 
of  the  10  &.  11  Vict.  c.  89,  (amongst  others  the 
S5th,)  enacted,  that  penalties  recovered  before  Jus- 
tices, not  otherwise  directed  to  be  paid,  should  be 
awarded  to  the  corporation  of  the  town,  or  the  Com- 
missioners under  the  act,  according  as  the  proceed- 
ing for  the  penalty  was  taken  on  behalf  of  one  or 
other  of  those  bodies.  An  information,  under  the 
10  &  11  Vict.  c.  89.  s.  35,  against  the  keeper  of  a 
house  of  public  resort  for  the  sale  of  refr^ments, 
was  laid  by  the  clerk  to  the  Commissioners,  but  he 
had  no  authority  from  them,  express  or  implied, 
otherwise  than  from  having  published,  by  their 
orders,  a  printed  notice  that  the  above  35th  section 
would  be  enforced  in  the  town: — Held,  by  Coch' 
hwm,  C7./.,that  the  information  being  fbran  offence 
against  public  policy  might  be  laid  by  any  one,  with- 
out authority  from  the  party  to  whom  the  penalties 
to  be  recovered  were  to  be  awarded,  so  long  as  he 
professed  that  the  recovery  of  the  penalties  should 
enure  to  the  benefit  of  that  party;  by  Crompton,  J,, 
that  authority  from  the  Commissioners  to  prosecute 
on  their  behalf  sufficiently  appeared  on  the  fiicts. 
Ibid. 


(c)  Swnday  Trading, 

The  statute  18  &  19  Vict.  c.  118,  by  which  ale- 
houses are  required  to  be  dosed  within  the  hours  of 
three  and  five  on  Sundays,  operates  as  a  repeal  of  so 
much  of  the  9  Geo.  4.  c.  61.  (which  imposes  a  penalty 
on  offences  against  the  tenour  of  the  licence)  as  pro- 
hibits the  opening  of  the  house  during  the  usual 
hours  of  the  afternoon  divine  service  in  the  church 
or  chapel  of  the  parish  or  place  in  which  the  house 
is  situate.  It  is,  therefore,  no  offence  to  keep  such 
a  house  open  between  half- past  two  and  three, 
although  that  may  be  during  the  usual  time  of 
afternoon  service  in  the  parish.  Whitdey  v.  Seaton, 
27  Law  J,  Rep.  (n.s.)  M.C.  217. 

It  is  a  question  of  fact  what  is  ''a  traveller,** 
within  the  exception  of  18  &  19  Vict.  c.  118.  s.  2, 
by  which  licensed  victuallers  are  not  allowed  to  open 
their  houses  for  the  sale  of  beer,  &c.  between  the 
hours  of  three  and  five  on  Sundays,  except  to  a  tra- 
veller; but  a  person  is  not  less  a  traveller,  within  the 
meaning  of  such  exception,  because  he  travels  for 

Sleasure.  Atkinson  v.  Sellers,  28  Law  J.  Rep.  (n.s.) 
[.C.  13. 

A  party  of  persons  left,  on  a  Sunday  afternoon, 
the  town  of  L,  in  a  vehicle,  for  pleasure,  and  after 
driving  a  round  of  eight  to  ten  miles,  arrived  at  the  inn 
of  a  licensed  victualler  at  G,  which  is  situate  about  five 
miles  from  L,  where  they  were  served  with  beer  and 
refreshments  between  the  hours  of  three  and  five. 
None  of  the  persons  lived  at  G  : — Held,  that,  on 
th^se  facts,  the  Justices  ought  not  to  convict  the 
victualler,  under  the  18  &  19  Vict.  c.  118.  s.  2,  at 
the  persons  whom  he  had  so  served  were  travellers, 
within  the  meaning  of  the  exception  to  that  section. 
Ibid. 

An  information  was  laid,  under  statute  11  &  12 
Vict.  c.  49.  s.  I,  against  a  licensed  beerhouse  keeper, 
that  he,  on  a  Sunday,  did  open  his  house  for  the 
sale  of  beer  before  half-past  12  p.m.,  the  same 
not  being  refreshment  for  travellers.  On  appeal, 
under  the  20  &  21  Vict  c.  43,  against  a  conviction 
on  this  information, — Held,  that  it  was  not  neces- 
sary, especially  since  statute  1 1  &  12  Vict  c  43.  s.  14, 
to  give  evidence  negativing  the  exemption  as  to 
travellers,  introduced  in  section  1.  of  statute  11  &  12 
Vict.  c.  49,  and  negatived  on  the  fiice  of  the  infor- 
mation ;  but  that  it  lay  upon  the  defendant  to  bring 
himself  within  the  exemption.  The  evidence  in 
support  of  the  information  was,  that,  a  little  after 
midnight  on  Saturday,  the  door  of  the  house  was 
closed,  and  all  appeared  quiet;  that  a  little 'after 
two  on  the  Sunday  morning  persons  looking  through 
the  window  saw  a  man  drinking  with  the  defendant 
in  the  house;  and  that  afterwards  the  defendant  let 
the  man  out : — ^Held,  on  ap^l,  that  this  constituted 
no  evidence  of  the  offence  charged  in  the  informa- 
tion; inasmuch  as  it  did  not  appear  but  that  the 
man  was  let  into  the  house  on  the  Saturday,  or  that 
the  house  was  open  at  all  on  Sunday  before  he  was 
let  out;  and  the  conviction  was  quashed.  Tennant 
T.  Cumberland,  1  E.  &  £.  401. 


ALIEN. 

[Persons  enabled  to  establish  legitimacy  and  the 
validity  of  marriages,  and  the  right  to  be  deemed 
natural-bom  subjects,  by  21  &  22  Vict  c.  93.] 


ALIENATION— AMENDMENT. 
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The  wife  of  an  alien  enemy  cannot  maintain  an 
action  in  her  own  name  on  a  contract  made  either 
before  or  during  coverture.  De  Wdfd  ▼.  Braune, 
25  Law  J.  Rep.  (n.8.)  Exch.  343;  1  Hurl.  &  N.  178. 

If  real  estates  are  devised  to  British-bom  subjects, 
upon  trust  f«r  the  beneBt  of  aliens,  the  trust  will,  in 
equity,  be  executed  for  the  benefit  of  tlie  Crown. 
Barrow  r.  Wadttn,  27  Law  J.  Bep.  (n.8.)  Chanc 
129;  24  Beav.  827. 


ALIENATION. 

In  1700  Charles  Earl  of  Shrewsbury  settled  ce^• 
tain  lands  in  tail  male,  with  the  reversion  in  fee  to 
himself,  and  died  in  1718,  leaving  Gilbert  Talbot, 
who  then  became  heir,  his  heir-at-law.  The  persons 
entitled  to  take  under  the  said  settlement  were 
affected  by  the  Roman  Catholic  Disability  Acts;  and 
after  their  deaths  and  that  of  Earl  Gilbert  without 
issue  male  the  title  of  the  earldom  would,  by  coune 
of  descent,  have  come  to  William  then  Bishop  of 
Salisbury.  In  1718  an  arrangement  was  made  with 
the  Bishop,  by  which  Earl  Gilbert  settled  the  lands 
in  tail  male  in  favour  of  the  persons  entitled  to  take 
as  tenants  in  tail  under  the  settlement  of  1 700 ;  and 
an  estate  act  (6  Geo.  1.  c.  29.)  was  obtained  from 
parliament,  which  confirmed  this  settlement  of  1718, 
and  annexed  the  settled  estates  to  the  title  of  the 
earldom.  The  act  expressly  prohibited  alienation 
by  the  tenants  in  tail,  with  a  proviso  that  such 
tenants  as,  within  six  months  of  their  attaining  the 
age  of  eighteen,  took  the  oaths  and  subscribed  the 
declaration  provided  for  by  the  1  W.  &  M.  c.  8.  and 
the  30  Car.  2.  c  1.  (stat  2.)  should  not  be  disabled 
from  alienating  while  they  continued  Protestants. 
This  proviso  was  inserted  in  consequence  of  an  oppo- 
sition made  in  parliament  to  the  passing  of  the  act^ 
on  behalf  of  an  infant  heir  in  tail  under  the  settle- 
ment of  1700,  who  was  also  such  heir  under  the  set- 
tlement of  1718.  The  proviso  was  afterwards  repealed 
bj  a  private  act  (6  &  7  Vict  c.  28.)  passed  after  the 
general  act  of  the  10  Geo.  4.  c.  7.  for  removing 
Roman  Catholic  disabilities.  Earl  Bertram  (the 
last  tenant  in  tail  in  possession)  died  in  1 856,  having 
in  that  year  executed  a  disentailing  deed  for  the 
purpose  of  barring  the  entail.  On  his  death  the  title 
to  Uie  earldom  descended  to  the  plaintiff,  who  there* 
upon  claimed  the  estates  which  had  been  so  annexed 
to  the  title: — Held,  that  at  the  time  of  the  passing 
of  the  said  estate  act  (6  Geo.  I.  c  29.)  Roman 
(^iholics  were  not  deprived  of  the  power  of  aliena- 
tion by  any  general  law  then  existing;  and  therefore 
the  clause  in  that  act  prohibiting  alienation  was  not 
declaratory  of  the  general  law,  and  consequently  the 
10  Geo.  4.  c.  7,  which  removed  only  disabilities 
imposed  by  the  general  law,  did  not  affect  such 
clause,  and  the  disentailing  deed  executed  by  Earl 
Bertram  was  Toid.  Shrewsbury  v.  ScoU,  29  Law 
J.  Rep.  (n.8.)  C.P.  34;  6  Com.  B.  Rep.  N.S.  1. 

Held,  also,  that  as  regards  such  restraint  against 
alienation,  it  was  immaterial  whether  Earl  Bertram 
was  or  was  not  tenant  in  tail  under  the  settlement 
of  1700,  as  that  settlement  was  so  &r  controlled  by 
the  settlement  of  1718  and  the  said  estate  act  as  to 
be  subject  to  the  condition  against  alienation.     Ibid. 

Held,  also,  that  since  the  nid  estate  act  treated 
Bail  Gilbeit  as  having  the  reversion  in  fee,  both  he 


and  that  revernon  were  bound,  although  he  might, 
in  fact,  have  been  incapacitated  from  granting  any 
estate  by  reason  of  his  being  a  Jesuit  priest,  and 
within  the  statute  1  Jac.  1.  c.  4.  s.  6.     Ibid. 

Held,  further,  that  as  the  rights  of  the  infant  tenant 
in  tail  were  brought  to  the  knowledge  of  the  legis- 
lature at  the  time  of  passing  the  said  estate  act,  that 
act  was  binding  on  him  notwithstanding  his  inr 
fancy,  and  although  he  was  not  a  party  concurring 
in  its  provisions.     Ibid. 

Held,  by  Cockbum,  CJ.,  that  even  if  the  effect 
of  the  10  Geo.  4.  c.  7.  was  to  make  it  impossible  to 
perform  the  condition  of  taking  the  oath  and  making 
the  declaration  required  in  the  proviso  to  the  said 
estate  act,  in  order  to  enable  the  tenants  in  tail  to 
alienate,  the  consequence  would  only  be  to  take 
away  altogether  such  power  of  alienating.     Ibid. 

And  upon  appeal,  held,  by  the  Exchequer  Cham- 
ber, that  whether  there  was,  under  the  settlement  of 
1700,  a  prior  estate,  and  paramount  to  the  estate 
which  (but  for  the  private  act,  6  Geo.  1.  c.  29.)  Earl 
Bertram  might  have  taken  under  the  settlement  of 
1718,  the  governing  instrument  was  the  private  act 
which  incorporated  and  modified  both  settlements, 
and  vested  the  estates  in  the  plaintiff  as  tenant  in 
tail  under  the  act;  that  the  prohibition  against  alien- 
ation, contained  in  section  8.  of  the  same  act,  was 
not  repealed  by  the  Roman  Catholic  Relief  Act,  10 
Geo.  4.  c.  7;  and,  consequently,  that  Earl  Bertram 
had  no  power  to  bar  the  entail,  or  prevent  the  right 
of  the  plaintiff  from  prevailing.  Ibid.,  29  Law  J. 
Rep.  (1I.B.)  C.P.  190. 


ALIMONY. 

[See  DiYORGB.] 


ALLUVION. 

Land  formed  by  gradual  accretion  belongs  to  the 
owner  of  the  adjacent  soil.  Doe  d.  Seeb  Kristo  v. 
the  Eatt  India  Co.,  10  Moore'b  P.O.  140. 


AMBASSADOR. 

The  public  minister  of  a  foreign  state  accredited 
to  and  received  by  the  Sovereign  of  England,  having 
no  real  property  in  this  country,  and  having  done 
nothing  to  disentitle  him  to  the  privileges  generally 
belonging  to  such  public  minister,  cannot  be  sued  in 
the  Courts  of  this  country  for  a  debt,  while  he  r&« 
mains  such  public  minister,  even  though  neither  his 
person  nor  his  goods  are  touched  by  the  suit  The 
Magdakna  Steam  Namgation  Co,  v.  Martin,  28 
Law  J.  Rep.  (n.s.)  Q.B.  310. 


AMENDMENT. 

[Nunc  pro  Tunc,  see  Abbitbation:  Bell  t. 
PoalahwaUe — Of  indictment,  see  Pbbjubt:  The 
Qiteen  v.  Whatley."] 

(A)  Or  Pbocbss. 

(B)  Of  Spboial  Casb. 
(a)  St€tted  by  Consent 
(6)  Stated  by  JusUoes, 
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AMENDMENT. 


(C)  Or  Judgb'b  O&DBS. 

(D)  Or  Order  or  Justicks  on  Cirtiorabi. 
(R)  At  Nisi  Priub. 

(F)  Bt  thi  Court  ArrsB  RBrusAii  or  Judoi 

AT  NiBi  Prius. 

(G)  In  Suits  for  Dissolution  or  Marriaqi 

AND  Judicial  Separation. 
(H)  Bt  Quartbr  Sessions. 


(A)  Or  Process. 

A  writ  iwued  under  section  1.  of  the  Summarj 
Procedure  on  Bills  of  Exchange  Act,  1855,  by  the 
indorsee  against  the  maker  of  a  promissory  note, 
omitted  the  maker^s  name  in  the  copy  of  the  note 
indorsed  upon  it  pursuant  to  that  section  and  Sche- 
dule (A.)  Upon  a  motion  by  the  defendant  to  set 
aside  the  copy  of  the  writ  and  the  service  thereof, 
and  all  subsequent  proceedings,  for  this  omission, 
the  Court,  under  the  Common  Law  Procedure  Act, 
1852,  ordered  the  writ  and  copy  to  be  amended, 
and  the  leryice  to  stand  good,  the  plaintiff  under- 
taking to  pay  the  costs  of  the  application.  Knight 
V.  Pococky  25  Law  J.  Rep.  (n.s.)  C.P.  31 ;  17  Com. 
B.  Rep.  177. 

A  plaintiff  may,  before  service  of  a  writ  of  sum- 
mons in  an  action,  correct  a  mistake  in  the  name  or 
the  number  of  the  defendants,  and  cause  it  to  be 
re-Noaled  without  altering  the  teste  of  the  writ. 
Gitwm  V.  VafUy,  26  Law  J.  Rep.  (n.s.)  Q.B.  79; 
7  £.  &  B.  49. 

The  Court  has  no  power  to  alter  the  date  of  a 
writ,  after  it  has  been  once  issued,  so  as  to  save  the 
Statute  of  Limitations,  even  in  the  case  of  a  mistake. 
dark  V.  Smith,  27  Law  J.  Rep.  (n.s.)  Exch.  165; 
2  HurU  &  N.  753. 

(B)  Or  Special  Cask. 

[See  Landlord  and  Tenant:  CarpeiyUr  v.  Parker.'] 

(a)  Stated  hy  Content, 

Where  a  special  case  has  been  stated  for  the 
opinion  of  the  Court,  under  section  46.  of  the  15  & 
16  Vict.  c.  76,  the  Court  will  not,  on  the  application 
of  one  of  the  parties,  amend  the  case  to  enable  the 
party  applying  to  raise  a  point  which  the  other  party 
refhses  to  consent  to  raise,  unless  the  point  has  been 
omitted  by  error  or  through  fraud.  Meney  Dock  and 
Barbour  Committionera  v.  Jones,  29  Law  J.  Rep. 
(N.S.)  C.P.  239;  8  Com.  B.  Rep.  N.S.  124. 

(5)  Stated  hy  Jutticee. 

[See  Pawnbroker:  Shadkell  r.  Wett,^ 

Justices  having  stated  a  case  for  the  opinion  of  the 
Court,  under  the  20  &  21  Vict.  c.  48.  s.  2,  this  Court 
will  not,  before  the  case  comes  on  for  argument, 
entertain  a  motion  to  send  it  back  to  be  amended. 
Christie  v.  the  Guardiant  of  the  Poor  of  St,  Lvke, 
Chelsea^  27  Law  J.  Rep.  (n.&)  M.C.  153. 

Where  Justices,  in  a  case  stated  for  the  opinion 
of  this  Court,  omitted  to  set  out  a  material  docu- 
ment, which,  as  appeared  by  affidavit,  was  in  evidence 
before  them,  the  Court  sent  the  case  back  to  them 
for  amendment,  on  motion,  before  the  case  came  on 
for  argument  Tfie  Torkshire  Tire  and  Axle  Co, 
V.  the  Roiherham  Local  Board  of  Health,  27  Law 
J.  Rep.  (N.S.)  C.P.  235;  4  Com.  B.  Rep.  N.S.  862. 


(C)  Or  Judge's  Order. 

If  an  order  made  by  consent  is,  through  mistake, 
capable  of  an  interpretation  contrary  to  the  real  in- 
tention, it  will  be  amended  bv  the  Court  so  as  to 
make  it  plainly  and  clearly  represent  tilat  intention. 
Where  tJie  parties  had  agreed  to  a  special  case,  the 
order  by  consent  containing  these  words:  **the 
parties  agreeing  in  every  respect  to  be  bound  by  the 
judgment  of  the  Court;"  and  aftor  judgment  the 
unsuccessful  party  brought  error;  and  the  other 
party  obtained  an  order  to  stay  proceedings  in  con- 
sequence of  the  former  order,  which  he  represented 
M  an  agreement  not  to  bring  error;  and  the  party 
who  brought  error  swore  that  the  words  were  inserted 
in  the  order  because  there  were  questions  besides 
mere  liability,  as  amount,  &c.;  and  the  parties  wished 
all  the  questions  raised  to  be  decided ;  and  the  other 
party  did  not  distinctly  deny  this;  and  there  were  in 
fact  various  questions  raised  by  the  case, — ^the  Court 
rescinded  the  second  order,  and  also  amended  the 
Brst  order,  by  striking  out  the  words  inserted:  the 
Court,  considering  that  they  did  not  amount  to  an 
agreement  not  to  bring  error,  but  that  the  party  who 
sought  to  sue  out  error  might  not  be  embarrassed  by 
any  difHculties  arising  from  an  order  which  has  been 
made  in  terms  not  intended.  Olderthaw  v.  King^ 
26  Law  J.  Rep.  (n.s.)  Exch.  384;  2  Hurt  &  N.  399. 

(D)  Or  Order  or  Justices  on  Certiorarl 

An  order  was  made  for  the  removal  of  F,a  pauper, 
from  the  parish  of  B  to  the  parish  of  H.  The  execu- 
tion of  this  order  was  duly  suspended  in  consequence 
of  the  illness  of  F.  Afttrr  the  death  of  F,  an  order 
was  made  upon  the  officers  of  the  parish  of  H,  for 
the  payment  of  the  expenses  of  reUeving  him.  The 
Justices  who  made  this  last  order  described  them- 
selves as  Justices,  Sic.  for  the  borough  of  B  in  the 
county  of  S.  The  order,  having  been  brought  up  by 
certiorari,  WBB  amended  by  the  Court,  by  adding  the 
words  "  in  and  "  before  the  word  **  for.**  The  Quens 
V.  the  Inhabitants  of  HeUingleyt  28  Law  J.  Rep. 
(N.8.)  M.C.  167. 

(E)  At  Nisi  Prius. 

[See  Contract:  TIu  Times  Fire  Assurance  Con^ 
pony  y.Eawke — Covenant:  Martyn  v.  WHUams.'\ 

The  plaintiff  declared  as  for  an  injury  to  land  in 
his  possession,  which,  however,  turned  out  on  the 
trial  to  have  been  in  the  possession  of  his  tenant. 
The  real  question  in  controversy  between  the  parties 
was,  whether  the  land  was  the  plaintiff's  property, 
and  whether  there  was  a  right  of  way  across  it : — 
Held,  that  the  Judge  had  power  to  amend  the  decla- 
ration so  as  to  adapt  it  to  an  injury  to  plaintiffs  rever- 
sionary interest.  May  v.  Footner,  25  Law  J.  Rep. 
(N.S.)  Q.B.  35;  5  E.  It  B.  505. 

The  222nd  section  of  the  Common  Law  Proce- 
dure Act,  1852,  which  enables  a  Judge  to  amend  ail 
defecu  and  errors  in  proceedings  in  civil  causes,  does 
not  apply  to  cases  of  misjoinder  of  parties.  The 
37th  section,  which  enables  a  Judge  to  amend  a  mis- 
joinder of  defendants,  as  a  variance,  at  the  trial,  does 
not  apply  to  a  case  where  a  defendant  has  been 
joined^  not  by  mistake,  but  for  the  purpose  of  trying 
his  liability. — Semble,  **  at  the  trial  '*  means  before 
verdict.  In  an  action  of  contract  against  two  defen- 
dants, the  jury  having  found  that  one  only  was  liable, 
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the  plaintiiFli  counseT,  who  throughout  the  trial  con- 
tended  that  both  were  liable,  thereupon  and  before 
the  verdict  was  recorded,  applied  for  leave  to  amend 
bj  striking  out  the  name  of  the  other : — Held,  that 
the  Judge  was  right  in  reiltsing  to  allow  the  amend- 
ment to  be  nwde.  Wiekent  v.  Steel,  26  Law  J.  Rep. 
(U.S.)  C.P.  241;  2  Com.  B.  Rep.  N.S.  488. 

Where  a  party  who  is  entitled  to  a  limited  right, 
exercises  it  in  excess,  so  as  to  cause  a  nuisance  or 
creste  a  right  of  action  entire  in  its  nature  (as  where 
a  window  or  a  dr^iin  is  enlsrged  or  applied  to  other 
purposes  than  originally  authorized),  as  the  entire 
nuisance  may  be  abated,  an  action  for  an  obstruction 
of  the  original  right  of  easement  cannot  be  maintained, 
until  its  exercise  has  been  reduced  within  its  original 
limits;  and  if  an  action  is  brought  for  the  obstruction, 
in  which  the  right  is  declared  upon  according  to  its 
enlaiged  exercise,  and  the  declaration  is  not  sup- 
ported by  the  proof,  on  a  traverse  of  the  right  as  laid, 
an  amendment  will  not  be  allowed,  as  the  effect 
would  be  to  evade,  and  not  to  determine,  the  ques- 
tion really  in  controversy  between  the  parties.  Thus^ 
where  the  declaration  was  for  obstructing  a  drain, 
over  which  the  plaintiff  was  alleged  to  have  had  a 
right  of  user,  and  which  he  had  used  for  general 
drainage,  and  the  right  proved  was  only  to  use  the 
drain  not  for  foul  drainage,  but  for  ordinary  refuse 
water,  the  plaintiff  failed  at  the  trial,  and  the  Court 
refused  an  amendment  Catohoell  v.  JRusieU,  26 
Law  J.  Rep.  (n.s.)  Exch.  34. 

On  a  count  charging  that  the  defendant  fiilsely 
represented  that  a  business  produced  **  1 00/. a  month  '* 
(which  was  admitted  to  be  true),  an  amendment  had 
been  allowed  at  the  trial,  by  inserting  the  words 
**  over  the  counter  **: — ^Held,  that  the  amendment  was 
rightly  made.  Rolet  v.  Davit^  28  Law  J.  Rep.  (n.8.) 
Exch.  287;  4  Hurl.  &  N.  484. 

Count  on  a  contract  by  plaintiff  to  deliver  to  defen- 
dant at  C  a  cargo  in  March.  Breach,  that  defendant 
would  not  accept,  or  pay  for,  the  goods.  Pleas— 
(1)  Non  assumpsit ;  (2)  That  plaintiff  was  not  ready 
or  willing  to  deliver  at  C  in  March.  Issue  thereon. 
At  the  trial,  it  appeared  that  defendant  had  by  letter 
requested  plaintiff  to  postpone  the  shipment  for  defen- 
dnnt^s  convenience;  that  the  ship  arrived  in  C  on 
the  evening  of  the  31st  of  March,  and,  consequently 
the  cargo  was  not  ready  for  delivery  till  April.  The 
Judge,  on  plaintiff"^  application,  amended  the  count 
by  inserting  an  averment  that,  at  defendant*s  reqnest, 
the  plaintiff  delayed  the  shipment,  and  the  defendant 
promised  to  accept  a  delivery  of  that  shipment  with 
reasonable  speed,  and  exonemted  the  plaintiff  from 
delivering  in  March.  The  defendant  objected  to  the 
amendment  being  made,  and  requested  a  postpone- 
ment of  the  trial,  which  the  Judge  refused.  There- 
upon the  defendant  refused  to  alter  his  plea,  or 
appear  further;  and  the  jury,  under  the  Judged 
direction,  assessed  the  damages.  On  a  motion  for 
a  new  trial, — Held,  that  whether  the  discretion  of  a 
Judge  at  Nisi  Prius  in  making  an  amendment  to 
raise  the  real  point  in  controversy  and  in  imposing 
terms  be  reviewable  in  banc  or  not,  it  was  in  this 
case  properly  exercised ;  and  that  no  injustice  being 
suggested  to  have  been  sustained  by  the  defendant  in 
consequence  of  the  refusal  to  postpone  the  trial,  the 
discretion  of  the  Judge  in  that  respect  ought  not  to 
be  reversed.  Rule  refused.  Tennyson  v.  O^Brien, 
5  £.  &  B.  407. 


(F)  Bt  THl  COUBT,  ATTSR  RbFUSAL  OF  JUDOB  AT 

Nisi  Prius. 

No  appeal  lies  against  the  refusal  nmpUeUer  of  an 
amendment  by  a  Judge  at  Nisi  Prius,  but  the  Court 
will  review  such  refusal  of  the  Judge  when  it  becomes 
necessary  to  do  so  for  the  purposes  of  justice.  Brei^ 
nan  v.  Howard^  25  Law  J.  Rep.  (v.s.)  Exch.  289; 
1  Huri.  &  N.  138. 

If  the  Judge  at  a  trial  refuses  to  amend,  under 
sections  35.  and  37.  of  the  Common  Law  Procedure 
Act,  1852,  by  striking  out  the  name  of  a  defendant, 
who  has  been  misjoined  with  another  defendant, 
because  he  is  not  satisfied  that  the  misjoinder  was  not 
for  the  purpose  of  obtaining  an  undue  advantage,  and 
that  injustice  would  not  be  done  by  the  amendment, 
the  Court  has  no  power  to  review  his  decision  and 
order  the  amendment  to  be  made.  SoUttn  v.  B<d- 
larUyne,  29  Law  J.  Rep.  (N.S.)  Q.R  149. 

(G)  In  Suits  roB  Dissolution  or  Mabriaob  ahd 
Judicial  Skpabation. 

Leave  to  amend  a  petition  for  dissolution  of  mar- 
riage, no  notice  of  the  motion  haring  been  given  to 
the  respondent,  granted,  on  oondition  that  the  peti- 
tion should  be  withdrawn,  and  served  again  when 
amended.  Wright  v.  Wright,  27  Law  J.  Rep.  (n.8.) 
Prob.  &  M.  32;  1  Sw.  &  Tr.  80. 

Where  the  petitioner,  after  an  adjournment  of  the 
«  case  part  heard,  in  order  to  procure  further  evidence, 
asks  leave  to  amend  his  petition  by  adding  a  new 
charge^  it  is  an  objection  to  granting  his  application 
that  the  charge  in  question  had  come  to  his  know- 
ledge before  the  petition  in  its  original  form  was 
drawn.  Bannister  v.  Bannitter^  29  Law  J.  Rep. 
(n.8.)  Prob.  M.  &  A.  58. 

SemhU — That  where  a  cause  has  been  part  heard 
before  the  full  Court,  and  adjourned  for  further  evi- 
dence, the  Judge  Ordinary  sitting  alone  has  not 
power  to  dismiss  the  petition,  or  to  allow  an  amend- 
ment to  be  made  thereon.    Ibid. 

Semble,  also,  that  the  Court  will  not  dismiss  the 
petition  on  the  prayer  of  the  petitioner  after  evidence 
has  been  given  in  the  cause  entitling  the  respondent 
to  a  matrimonial  remedy.    Ibid. 

Qwere — Will  the  Court  make  a  decree  of  judicial 
separation  in  favour  of  a  respondent,  who  has  proved 
an  answer  entitling  respondent  to  a  judicial  separa- 
tion unaccompanied  by  a  prayer  for  the  same? 
Ibid. 

A  petition  by  a  wife  for  a  judicial  separation  on  the 
ground  of  adultery,  contained  a  paragraph  alleging 
that  the  respondent  had  had  two  illegitimate  children, 
the  issue  of  an  adulterous  connexion  with  H  M,  bom 
on  certain  specified  days: — Held,  that  the  paragraph 
was  objectionable  as  pleading  merely  evidence,  and 
should  be  struck  out  ,Mati$on  v.  Matieon,  29  Law 
J.  Rep.  (n.b.)  Prob.  M.  &  A.  80. 

(H)  Bt  Quartbb  Sbssionb. 

Where,  by  a  local  act,  a  select  vestry,  consisting 
of  the  rector,  churchwardens  and  overseers  of  the 
parish,  for  the  time  being,  and  twenty-one  other  per- 
sons elected  under  the  act,  is  made  a  board  of  guar- 
dians of  the  poor  of  the  parish,  an  order  of  Justices, 
under  the  16  &  17  Vict  e.  97.  a  97,  adjudging  the 
settlement  of  a  lunatic  pauper  to  be  in  the  parish, 
addressed  to  and  served  on  the  churchwardens  and 
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OTeneen  of  fhe  pariab,  and  ordering  them  to  pay  fbr 
the  maintenance  of  the  lunatic,  is  bad ;  and  on  appeal 
by  the  oveneera  to  the  Quarter  Senionf,  the  Sesrions 
have  not  power  under  the  113th  section  to  amend 
the  order  by  insertinff  *•  gnardiana  "  for  •*  overKers.** 
The  Queen  ▼.  the  It^d^tante  qf  Liverpool,  29  Law 
J.  Eep.  (vs.)  M.C.  137. 


(A) 
(B) 


RiFun>  OF  8vB80Bivnov. 

AEEBAI8  OF. 


ANATOMY  ACT. 

A  master  of  a  workhouse,  in  order  to  preyent  the 
relatives  of  certain  deceased  paupers  from  requiring 
their  bodies  to  be  buried  without  anatomical  examin- 
ation, after  shewing  them  the  bodies,  changed  the 
coffins  and  caused  the  relatives  to  follow  empty 
coffins  to  the  grave.  The  bodies  were  then,  with  all 
the  formalities  prescribed  by  the  statute  2  &  8  Will.  4. 
c  75,  taken  to  Guy*s  Hospital,  dissected,  and  after- 
wards buried.  The  master  was  paid  by  the  hospital 
certain  sums  of  money  proportionate  to  the  number 
of  bodies  brought : — Held,  that  an  indictment  charg- 
ing the  prisoner  in  one  count  with  selling  the  bodies, 
in  another  with  taking  away  the  bodies  ibr  gain  for 
the  purpose  of  delayuig  the  burial,  with  intent  to  have 
them  dissected,  and  in  a  third  with  taking  them  away 
with  intent  to  sell  and  dispose  of  them,  could  not  bo 
sustained,  as  the  prisoner  was  protected  by  section  7. 
of  the  statute  2  &  3  Will.  4.  c.  75,  since  the  reUtives, 
though  prevented  by  the  prisoner's  fraud,  in  frust  made 
no  requirement  that  the  bodies  should  not  be  dis- 
sected. The  Queen  v.  Feist,  27  Law  J.  Bep.  (h.s.) 
M.C.  164 ;  Dears.  &  B.  590. 


ANCIENT  LIGHTS. 
[See  Easimbnt — Lands  Clausk  Cohbolidation 

AOT.] 


ANIMALS. 


[See  HoBgB  Racb — Wab&antt.] 

Certain  Acts  to  prevent  the  spreading  of  contagions 
or  infectious  Disorders  among  Sheep,  Cattle,  and 
other  Animali,  amended  by  1 9  &  20  Vict.  c.  101 ;  and 
continued  by  21  &  22  Vict  c.  62. 

By  12  A  13  Vict  c.  92.  s.  8,  "every  person  who 
shall  keep  or  use,  or  act  in  the  management  of  any 
place  for  the  purpose  of  fighting  or  baiting  any  bull, 
&c.  shall  be  liable  to  a  penalty,''  &c,  '*  and  every  per- 
son who  shall  in  any  manner  encourage,  aid  or  assist 
at  the  fighting  or  baiting  of  any  bull,"  Ac  ^  or  other 
animal,  as  aforesaid,  shall  forfeit  and  pay,*^  &c. . — 
Held,  that  this  last  offence  can  only  be  committed  in 
a  place  so  used,  as  mentioned  in  the  former  part  of 
the  section.  ClarJee  v.  Hagu/t^  29  Law  J.  Rep.  (n.b.) 
M.C.  105. 


ANNUITY. 

[See  Lboaot — Rkyiruk  ;  Income  and  Property 
Tax:  Attorney  General  v.  Shidd."] 

Her  Majesty  enabled  to  settle  an  Annuitv  on  Her 
Royiil  Highness  the  Princess  Royal,  by  20  A  21  Vict 
c.  2. 


(A)  RmmD  or  SnuMRiPTiov. 

A  scheme  was  promoted  by  the  East  India  Com- 
pany  for  granting  annuities  to  their  civil  servants,  who 
subscribed  to  a  ftind  upon  stated  terms,  which  in  the 
result  proved,  in  certain  cases,  more  favourable  to 
the  fund  than  to  the  annuitants:  but,  upon  the  con- 
struction of  the  regulations  forming  the  contract,  it 
was  held,  affirming  the  decision  of  the  Master  of  the 
Rolls,  that  in  such  cases  the  annuitant  was  not  en- 
titled to  a  refund.  Boidero  v.  the  Eaet  India  Com- 
pemjf,  29  Law  J.  Rep.  (n.8.)  Chanc.  125  ;  1  De  Gex, 
F.  &  J.  31 3 :  affirming  28  Law  J.  Rep.  {ka.)  Chanc 
24;  26  Beav.  316. 

(B)  Abbbabsof. 

The  chief  clerk  of  one  of  the  Vice  Chancellors, 
in  taking  an  account  directed  by  the  Court,  certified 
that  1,002/.  was  due  to  J.  P.  in  respect  of  the  arrears 
of  an  annuity  chaiged  on  real  estate.  The  certificate 
was  dated  in  November  1855.  J  P  claimed  interest 
on  the  debt  fit>m  the  date  of  the  certificate  being 
signed  by  the  Judge,  in  November  1855,  to  the  time 
of  the  hearing  on  further  consideration,  which  a  sub- 
sequent inaimbrancer  opposed : — Held  (affirming  a 
decision  of  the  Vice  Chancellor),  that  J  P  was  not 
entitled  as  af^nst  a  subsequent  incumbrancer  to  such 
interest  Mansfield  v.  C^Uf  28  Law  J.  Rep.  (h.8.) 
Chanc  422 ;  4  De  Gex  ft  J.  38. 

Whether,  if  the  claim  had  been  against  the  assets 
of  the  grantor,  it  would  have  prevailed — qtuere.  Ibid. 

Interest  on  arrears  of  an  annuity  will  not  be  given, 
except  under  special  circumstances.    Ibid. 

A  certificate  of  the  chief  clerk  finding  money  due 
is  not  "an  order  for  payment"  within  the  18th  sec- 
tion of  the  statute  1  A  2  Vict  c.  110.     Ibid. 


APOTHECARY. 

[See  Physic] 


APPEAL. 


[From  County  Courts,  see  IvriBiOB  Court — 
From  Petty  Sessions,  see  Justice  of  thb  Piacb — 
At  Quarter  Sessions,  see  Sbsbionb — In  Error,  see 
Pbaoticb,  at  Law.  And  see  Pbaoticb,  ih  Equirr 
— Sbiyt  Council.] 


APPORTIONMENT. 

[See  Lands  Impboybmbnt  Acts^Pbbsobiptiov: 
NichoiU  V.  Chapman,"] 

Under  4  dc  5  WiU.  4.  c  22. 

(A)  Rbhts. 

(B)   DlYlDBBDS. 


(A)  Rents. 

An  estate  was  derised  to  W  for  life,  with  remainder 
to  his  first  and  other  sons  in  tail,  with  remainder  to 
the  right  heirs  of  the  testator.  W  was  the  heir  of  the 
testator,  and  died  without  issue: — Held,  that  his 
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Hipattienment  of  tlM  rent  growing  due  it  hk  deiith. 
its  GkUow's  WiU,  26  Law  J.  Rap.  (n.0.)  Chanc.  513; 
SKaj&J.  689. 

Where  a  tenanej  from  jear  to  jear  has  heen  ori- 
gfaiall J  created  by  parol  by  the  tenant  in  fee,  it  k  not 
detennined  by  the  death  of  a  tenant  for  life  claiming 
nnder  the  original  creator,  and  the  statute  11  Geo.  2. 
c  19.  s.  15.  does  not  therefore  apply  to  such  a  case. 
CaUieif  ▼.  Anwld,  28  Law  J:  Rep.  (n.s.)  Chanc 
352. 

Nor  does  the  4  &  5  WiU.  4.  c.  22.  apply  to  rents 
isserred  by  paroL    Ibid. 

Therafbre,  where  the  tenant  in  f^  demised  by 
parol  to  tenants  from  year  to  year,  and  died,  having 
deiiaed  the  estates  to  a  tenant  for  life,  with  remainder 
over,  it  was  held  that  upon  the  death  of  the  tenant 
for  iifB^  the  remainderman  was  entitled  to  the  whole 
of  the  rents  accruing  for  the  half-year  in  which  he 
died,  without  apportionment     Ibid. 

A  testator,  by  his  will,  which  came  into  operation 
before  the  passing  of  the  Apportionment  Act  (4  &  5 
Will.  4.  c.  22.),  devised  all  his  real  estate  to  trustees, 
upon  trust  for  the  maintenance  of  his  son  until  he 
should  attain  twenty-one,  and  afterwards  upon  trust 
to  permit  the  son  to  receiTe  the  rents  fbr  life.  The 
will  directed  that  any  part  of  the  trust  funds  might 
be  invested  in  government  securities  or  in  the  pur- 
chase of  land.  Various  large  estates  were  purchased 
by  the  tmsteesL  The  son  attained  twenty-one  in  July 
1854,  and  died  in  the  October  following: — Held,  that 
the  representatives  of  the  son  were  entitled  to  the 
whole  of  the  rents  which  became  payable  in  Septem- 
ber 1854,  without  apportionment  Fkkkery.Moortt 
26  Law  J.  Rep.  (N.a)  Chanc.  530. 

The  Apportionment  Act,  4  &  5  Will.  4.  c  22,  ap- 
plies to  rents  reserved  by  leases  granted  after  the 
passing  of  the  act  in  pursuance  of  a  power  created 
before  the  act  PUmmer  v.  WlMUy,  2d  Law  J. 
Rep.  (h.8.)  Chanc  247;  Johns.  585. 

(B)  DlYIDBRM. 

A  B  died  leaving  shares  in  a  Joint-stock  company, 
the  dividends  upon  which  were  declared  half-yearly 
and  made  payable  at  a  fixed  period,  about  a  month 
afterwards.  There  was  a  fbrther  sum  of  money  due 
to  the  shareholders  in  the  company  arising  ftom 
profits  upon  the  sale  of  shares: — Held,  that  the  divi- 
dends upon  the  shares  were  apportionable  under  the 
statute  4  &  5  Will.  4.  c  22,  payment  to  be  calculated 
fhmi  the  last  day  on  which  the  dividend  was  made 
payable,  and  not  the  day  on  which  it  was  declared ; 
but  that  the  additional  amount  was  not  in  the  nature 
of  a  dividend,  and  therefore  not  apportionable  under 
the  act  HarUey  v.  AUm,  27  Law  J.  Rep.  (n.8.) 
Chaac  621. 


APPRENTICE. 

[See  PooB ;  Settlement] 

To  a  declaretion  upon  an  indenture  of  apprentice^ 
dnp  for  a  breach  of  covenant  to  instruct  the  appren- 
tiee  in  the  art  and  trade  of  a  chemist  and  druggist, 
and  to  proride  him  with  sufficient  diet,  &c,  the  de- 
fondant  pleaded  that  the  apprentice  did  not  fiuthfully 
serve  the  defbndant  or  behave  himself  as  a  fSuthfbl 
«|iprentke^  bat,  on  the  contrary  thereof,  conducted 
hnmlf  in  ao  improper  and  unfbithitd  and  dishonest 
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a  manner  in  the  defiandant^  business,  and  defrauded 
and  robbed  the  defendant,  so  that  it  became  unnfo 
for  the  defendant  to  continue  the  apprentice  in  his 
service,  wherefore  he  dismissed  him: — Held,  that 
the  plea  was  bad,  as  affording  no  answer  to  the  action. 
Phdpav.  CUft,  28  Law  J.  Rep.  (ir.s.)  Exch.  153; 
4  Hurl.  &  N.  168. 


ARBITRATION. 

[See  CoMPAirr — Fbiindlt  and  Othbr  Sooib- 
tibs—Habias  Corpus:  Otxikamy.Olover — Lands 
Clausbs  Conbolidatioh  Act.] 

(a)  submibsiov. 

(a)  By  Compuiaory  Order  under  the  Oom- 
num  Law  Procedure  Act,  1854. 

{b\  By  Partnen, 

(c)  Suxywg  Proceedinge  in  Actions  coim- 
meneed  after  a  Suhmimon,  under  the 
Common  Law  Procedure  Act,  1854. 

{d)  Making  the  SubmMon  a  Rule  qf  Court. 

EfFBGT  or  AORIBMIHT  TO  REFER. 

Arbitrator. 

(a)  Judge  of  County  Court. 
{bS  WhendUqualiifiedhylutereUorBiae, 
(e)  Power  and  Duty, 
Umpirb. 
(E)  Award. 

(a)  Form  and  VdlidUy  in  general, 

b)  WhenJinaL 

e )  Taking  vn  the  Award, 
\dS  Right  to  bring  Error  on, 

e )  EnUxrging  Time  for  making, 
if)  Setting  atide  or  remitting  for  Amtend- 

menL 
ig)  JBfrfordng, 

(1)  Spicii/tc  Performance. 

(2)  Attachment  and  Rule, 

(3)  Signing  Judgment. 

(F)  COOTB, 

(a)  Jn general, 
(h)  Taxation  of. 


(B) 
(C) 


(D) 


(A)  SUBMIflSIOB. 

(a)  By  Comfuliory  Order  under  ike  Ccmnwn  Laiw 
Procedure  Act,  1854. 

Where  the  matter  in  dispute  in  a  cause  consists 
wholly,  or  in  part,  of  matters  of  mere  account,  the 
Court  or  a  Judge  may  in  either  case,  if  they  or  he 
think  fit,  order  the  whole  matter  in  diipute  to  be 
deferred,  or  a  part  only,  under  section  3.  of  the 
Common  Law  Procedure  Act,  1854.  Browne  t. 
Emerson,  25  Law  J.  Rep.  (n.b.)  C.P.  104;  17  Com. 
B.  Rep.  861. 

When,  on  the  application  of  a  plaintiff,  a  compul- 
sory order  of  reference  of  the  action  has  been  made 
under  the  Common  Law  Procedure  Act,  1854,  the 
Court  has  power,  at  any  time  before  the  award,  to 
amend  the  particulars  of  demand.  Cfibhe  v.  Knight 
ley,  26  Law  J.  Rep.  (b.&)  Exch.  294;  2  Hurl.  &  N, 
84. 

Where  a  case  is  referred  to  a  Master  under  the 
8rd  section  of  the  Common  Law  Procedure  Act, 
1854,  on  the  ground  of  the  matter  in  dispyte  being 
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matter  of  mere  aooount,  the  Marter  must  proceed  as 
in  an  ordimiry  arbitration;  and  be  baa  no  right  to 
refuae  to  inquire  into  a  question  of  fraud  laiaed  before 
him  as  to  a  part  of  the  accounts  in  dispute.  IntuU 
y.  Moogeny  27  Law  J.  Rep.  (v .B.)  C.P.  75;  S  Com. 
B.  Rep.  N.S.  359. 

An  action  for  dilapidations  when  money  is  paid 
into  court,  and  the  question  in  dispute  is  only  as  to 
the  amount  of  the  dami^es,  may  be  a  matter  of 
account  and  the  subject  of  a  compulsory  reference 
within  the  meaning  of  the  act.  In  re  Cwnmuu  ▼. 
Birket,  27  Law  J.  Rep.  (n.8.)  Exch.  216;  3  Hurl. 
&  N.  156. 

Where,  upon  a  summons  at  chambers,  to  refer  a 
suit  to  the  Master,  as  involying  matter  of  account, 
an  order  so  to  refer  it  has  been  assented  to  on  the 
part  of  the  plaintiff,  and  it  has  been  arranged  that  he 
shall  have  the  carriage  of  the  order  so  to  refer  it,  he 
cannot,  after  some  delay,  apply  to  rescind  the  order 
on  the  ground  that  it  is  not  a  matter  of  mere  account. 
Boffen  ▼.  KeanUf  29  Law  J.  Rep.  (ir.8.)  Exch.  328. 

The  Court  refused  to  refer  an  action  upon  bills  of 
exchange  to  the  Master,  under  the  compulsory  clauses 
of  the  Common  Law  Procedure  Act,  1854.  PellaU 
y.  Marhwick,  3  Com.  B.  Rep.  N.S.  760. 

(6)  By  Partnera. 

The  Court  will  not  grant  an  attachment,  or  make 
absolute  a  rule  for  payment  of  money  found  due  by 
an  award  against  a  person  who  was  made  a  party  to 
the  action,  whidi  was  referred  without  his  consent, 
and  who  did  not  authorize  the  action  which  was  re- 
ferred, nor  the  reference  to  arbitration,  and  had  no 
notice  of  it  until  after  the  award ;  and  although  he 
might  be  liable  in  law  on  an  implied  authority,  by 
reason  of  the  action  and  reference  relating  to  part- 
nership transactions  in  a  firm  of  which  he  was  a 
member,  yet,  if  it  appears  that  he  then  had  retired 
from  the  firm,  the  applicant  will  be  left  to  enforce 
the  award  in  an  action,  and  the  Court  will  not  enforce 
it  by  the  exercise  of  a  summary  jurisdiction.  Robert- 
$on  v.  Haiton,  26  Law  J.  Rep.  (ir.s.)  Exch.  293. 

One  partner  has  no  implied  authority  to  bind 
another  by  submission  to  arbitration  (especially  if  it 
be  after  dissolution),  at  all  events  if  the  submission 
be  of  "all  matters  in  difference^;  and  where  such 
submission  took  place  in  an  action  brought  by  one 
partner  in  the  name  of  both,  to  recover  debts  due  to 
the  firm,  and  there  was  an  authority  so  to  do;  yet  ss 
tlie  other  partner,  although  apprised  of  the  action, 
had  no  knowledge  of  the  submission,  it  was  held,  that 
there  was  no  evidence  of  any  authority  on  his  part  to 
refer,  and  that  he  was  not  liable  in  an  action  on  the 
award.  HaHcn  y.  RoyU,  27  Law  J.  Rep.  (n.s.) 
Exch.  436;  8  HurL  &N.  500. 

(c)  Staying  ProdecUnffa  in  A  eUona  commenced  after 
a  Submission,  under  the  Common  Law  Pro- 
cedure  Act,  1854. 

A  charter-party  between  the  plaintiff,  on  behalf  of 
the  shipowner,  and  the  defendant  as  charterer,  stipu- 
lated for  the  payment  of  a  certain  sum  per  ton  per 
month  for  the  hire  of  the  vessel ;  and,  further,  Uiat 
any  difference  of  opinion  between  the  parties,  either 
in  principle  or  detaU,  should  be  referred  to  arbitra- 
tion. The  plaintiff  brought  an  action  for  the  sum 
which  appeared  to  be  clearly  doe  fit>m  the  defendant 
for  the  hire  of  the  vessel.    The  defendant  resisted 


payment,  on  the  ground  of  a  hondJUU 
damages  for  a  famch  of  the  charter-party,  by 
of  the  unseaworthiness  of  the  vessel  at  Um  tune  she 
was  placed  at  the  defendant's  disposal  under  the 
charter-party.  The  defendant  had  always  been  ready 
and  willing  to  refer  the  matter  to  aiiritntion;  but 
the  plaintiff  had  refused  to  do  so,  and  insisted  on 
his  right  to  recover  the  claim  for  the  hire  of  the 
vessel: — Held,  that  the  defendant  was  entitled  to 
stay  the  proceedings  in  the  action  imder  the  11th 
section  of  the  Common  Law  Procedure  Act,  1854, 
there  being  a  bond  fide  difference  of  opinion  bstweea 
the  parties  in  respect  of  a  matter  within  the  agree- 
ment to  refer ;  and  that  it  was  not  necessary  that  the 
action  should  be  brought  in  respect  of  the  same 
matter  of  difference,  if  brought  in  respect  of  a  matter 
within  the  agreement  to  refer.  JRusaeU  v.  Pdlegrim^ 
26  Law  J.  Rep.  (n.b.)  Q.B.  75;  6  £.  &  B.  1020. 

F  having  sued  the  defendant  for  the  priee  of  timbei 
delivered  under  a  contract,  and  the  defendant  having 
brougiht  a  cross-action  against  F  to  recover  unliqui- 
dated damages  for  a  breach  of  the  same  contract, 
both  actions  and  all  matters  in  difierence  were  by 
Judgels  order,  made  by  consent  of  the  parties,  refewed 
to  arbitration.  Before  any  proceedings  in  the  refer- 
ence F  became  bankrupt,  and  his  assignees  sued  the 
defendant  for  the  price  of  the  timber.  A  motioD 
having  been  made  under  the  Common  Law  Prooedora 
Act,  1854  (17  &  18  Yict  c.  125.  s.  11.),  to  stay  pro- 
ceedings in  this  action, — Held,  that  it  was  not  a  case 
in  which  the  Court  would  interfere,  assoming  they 
had  the  power  to  do  so.  PessneU  v.  TToOer,  26  Law 
J.  Rep.  (n.b.)  aP.  9;  18  Com.  B.  Rep.  651. 

Semble — That  the  11th  section  does  not  apply  to 
such  a  case.     Ibid. 

Semble,  also— That  the  assigneea  are  not  **  penona 
claiming  through  or  under  "  the  bankrupt  witiiin  the 
meaning  of  that  section.     Ibid. 

In  an  action  on  a  charter-party  against  a  sinety 
fbr  fre^bt,  the  defendant  was  not  allowed  a  reference 
under  the  Common  Law  Procedure  Act,  1854, 
B.  1 1,  of  a  claim  for  compensation  for  a  breadi  of  a 
warranty  of  the  capacity  of  the  vessel ;  that  being  a 
claim  oif  which  the  principal,  the  charterer,  cUky 
could  take  advantage,  and  not  the  surety.  And, 
^iMere,  whether  the  Court,  notwithatandiog  JRusseU 
y.  PeUegrisdf  will  allow  a  reference  of  a  matter  not 
available  as  a  defence^  or  in  reduction  of  danagea  in 
the  same  action,  but  only  a  ground  for  a  erosB>claim 
in  another  action.  Danmt  v.  Laaard,  27  Law  J. 
Rep.  {JS4L)  Exch.  899. 

Where,  in  an  action  of  ejectment  against  a  builder, 
on  a  clause  of  forfeiture  in  a  building  contnoty  an 
order  of  Nisi  Prius  had  been  made,  under  whidi  the 
buildings  were  to  be  sold  and  the  builder  paid  the 
balance  due  to  him  out  of  the  proceeds,  and  he  after- 
wards sued  the  employers  for  money  had  and  received 
and  also  for  improperly  sellii^,  liie  Court  declined 
either  to  stay  the  action  or  to  refer  it  to  the  Master. 
The  Trustees  of  ike  Orphan  Working  School  y. 
HenUy;  Mentey  v.  the  Trustees  of  iks  Orfkan 
W<MngSeko(A,  27  Law  J.  Rep.  (N.a.)  Exch.  426. 

The  plaintiff,  who  had  been  engaged  by  coutraet 
under  seal  to  conduct  the  defendant's  business  for 
five  years  as  manager,  having  been  dismiased  during 
the  term  for  mismanagement,  sued  upon  the  eos- 
tract,  which  provided  that  ia  oase  aiqr  dispult 
or  <|uestioB  should  arise  between  the  parties  la 
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teipaci  of  the  csRTing  on  of  the  bosiDeM,  or 
otherwiae,  or  any  mattera  conneeted  with  the  con- 
tnci,  the  •uue  should  be  referred  to  arbitration : 
—Held,  that  a  Judupe  at  chambere  had  jurisdic- 
tion under  lection  1 1,  of  the  Common  Law  Proce- 
dure Act,  1854,  to  Btay  the  proceedings  in  the 
action,  or  refer  it  to  arbitration;  and  that  in  so  doing 
he  properly  exercised  his  discretion.  WiMam  t. 
Hwrdiig^  28  Law  J.  Rep.  (n.8.)  Exch.  215. 

It  appearing  that  matters  of  account  were  inyolved, 
— "QikBrt  -as  to  the  jurisdiction  under  section  3.  at 
to  eompulaary  reference  "  wholly  or  partly ''  matter 
of  account.     Ibid. 

hj  a  eharter*party,  it  was  agreed  that  the  char- 
terers should  insure  the  vessel,  and  that  the  policies 
should  be  delivered  to  and  be  the  property  of  the 
owners :  and  the  charter-party  contained  a  stipula- 
tion that  **  any  qneetion  or  difficulty  which  might 
thereafter  arise  out  of  that  ohartoparty  should  be 
decided  by  arbitration,"  in  a  manner  pointed  out. 
An  actioa  having  been  brought  by  the  owners  against 
the  charterers  for  refusing  to  deliver  them  the  policies, 
against  which  action  it  was  admitted  that  there  was 
BO  defenof , — Held,  not  a  case  for  the  application  of 
the  11th  section  of  the  Ckunmon  Law  Procedure 
Act,  1854,  17&  18  Vict.  c.  125.  Lumg  v.  Ptar^m, 
1  Com.  B.  Rep.  N.S.  639. 

((2)  Making  ike  Suimiigion  a  BuU  of  CovarL 

An  Older  of  reference  with  the  appointment  of  an 
umpire,  and  two  enlaigements  of  the  time  for  mak- 
ing the  award,  indorsed  thereon,  having  been  acci- 
dentally destroyed,  the  Court  (on  payment  of  oost«) 
allowed  a  duplicate  of  the  order,  together  with  copiet 
of  the  indorsements  on  the  original,  verified  by 
affidavit  to  the  best  of  the  deponents  knowledge  and 
belief  lo  be  made  a  rule  of  Court.  Parker  v.  Bach, 
17Com.B.  Rep.512. 

(B)  ErrsoT  or  AaRBiMBirT  to  bbfxb. 

[See  Contract :  Hill  v.  Levey] 

An  agreement  to  settle  disputes  between  two  par- 
ties as  to  the  amount  to  be  paid  by  one  of  them  in 
respect  of  the  value  of  goods  belonging  to,  or  work 
done  by  the  other  of  them,  by  a  reference  to  two 
valuers,  one  to  be  appointed  by  each  party,  does  not 
import  any  undertaking  by  the  former  that  the 
valuer  whom  he  may  appoint  shall  act  in  the  valua- 
tion, nor  any  liability  for  his  not  acting.  The  party 
is  only  bound  to  appoint  a  valuer  on  his  part;  and 
if  the  penon  appointed  does  not  act,  the  other  party 
is  remitted  to  the  original  cause  of  action,  and  may 
revoke  his  submission;  or  may  possibly,  if  the  valuer 
has  undertaken  to  act  and  &iled  in  his  duty,  have  a 
right  of  action  against  him ;  but  has  no  right  of  action 
against  the  party  who  appointed  him.  Cooper  v. 
Shadewortk,  25  Law  J.  Rep.  (n.8)  Exch.  114. 

Where  parties  to  an  apeement  provide  for  the 
settlement  of  disputes  arising  out  of  the  contract  by 
the  arbitration  of  persons  mentioned  in  the  agree- 
ment, or  to  be  determined  when  the  disputes  ariae, 
this  does  not  oust  the  ordinary  tribunals  of  jurisdic- 
tion in  such  disputes.  But  where  a  contract  provides 
for  the  determination  of  the  contractor's  chums  and 
liabilities  by  the  judgment  of  a  particular  person, 
everything  depends  on  bis  decision,  and  until  he  has 
spoken  no  right  arises  which  can  be  enforced  either 
at  law  or  in  equity.    Scott  v.  the  CorporvLtiim  ef 

Dianr,  1855—60. 


Liverpool,  28  Law  J.  Rep.  (k.s.)  Chanc.  230;  3  De 
Gex  &  J.  334;  27  Law  J.  Rep.  (n.8.)  Chanc.  641; 
1  Giif.  216. 

J  S  granted  a  lease  of  a  coal-mine  to  E  S  for  a 
term  of  years  at  a  rent  or  royalty  of  one-eighth  of 
the  value  of  the  coal-mine,  and  E  S  covenanted  to 
raise  at  IcHSt  4,000  tons,  and  it  was  thereby  agreed 
between  the  parties  that  if  any  difference  or  question 
should  arise  between  them  touching  any  covenant, 
matter  or  thing  expressed  in  the  deed,  or  the  mean- 
ing thereof,  it  should  be  settled  by  two  arbitrators, 
to  be  nominated  within  two  months  after  the  differ- 
ence arose;  with  mutual  covenants  to  obey  uid  per- 
form the  award,  and  not  to  bring  any  action  at  law 
or  in  equity  without  fir^t  submitting  all  matters  to 
arbitration : — Held  (Martin,  B,  dubiiaaUe\  that,  as 
the  agreements  and  covenants  to  refer  were  abooluta 
to  oust  the  jurisdiction  of  the  superior  Courts,  they 
were  void  for  that  purpose,  and  could  not  be  pleaded 
in  bar  to  an  action  for  not  raising  4,000  tons  of  coal. 
fforion  v.  Sayers,  29  Law  J.  Rep.  (n.8)  Exch.  28  ; 
4  Hurl.  &  N.  643. 

Where  the  parties,  on  the  eve  of  the  trial  of  a  suit  by 
the  wife  for  judicial  separation,  by  reason  of  cruelty, 
agreed  that  the  cause  should  not  be  moved,  and  that 
arbitration  should  be  resorted  to,  the  Court  refused 
to  allow  the  petitioner  to  proceed  with  the  original 
suit  she  having  wilfully  interposed  obstacles  to  the 
progress  of  the  arbitration.  Sayward  v.  Haiyward 
distinguished.  Hooper  v.  Hooper,  29  Law  J.  Rep. 
(h.8)  Prob.  M*.  &  A.  59;  1  Sw.  &  Tr.  602. 

A  cause  stood  for  trial  at  Nisi  Prius.  The  action 
was  for  rent  in  arrear.  One  issue  was  on  a  plea  of 
an  eviction  by  P  by  title  paramount  to  that  of  th9 
plaintiff.  P  was  not  a  party  to  the  cause,  but 
claimed  the  reversion  in  the  premises  held  by  the 
defendant  P  became,  by  parol,  party  to  an  arrange* 
ment,  by  which  the  matter  was  to  be  settled  by  a 
reference  of  the  cause  to  an  arbitrator,  who  was  to 
determine,  inUr  aiia,  on  what  terms  the  plaintiff's 
interest  in  the  premises  should  be  purchased,  and  in 
what  proportion  P  should  contribute  to  the  payment 
and  to  the  amount  of  the  damages.  An  order  of 
Nisi  Prius  was  drawn  up,  incorporating  these  terms, 
and  containing  a  provision  that  P  should  become  a 
party  to  the  reference.  It  was  not  expressed  to  be 
drawn  up  by  his  consent,  but  it  was  shewn  by  other 
evidence  that  it  was  in  &ct  by  his  consent.  P  after- 
wards refused  to  be  bound  by  this  order: — Held,  that, 
having  submitted  to  the  order  in  ^t,  he  was  bound 
by  it,  and  could  not  retract;  and  that  the  Court  had 
jurisdiction  to  enforce  obedience  in  a  summary  man- 
ner.    WiUUmt  V.  Lewie,  7  E.  &  B.  929. 

(C)  Abbitbator. 
(a)  Jfidge  of  ComUy  Cowrt 

An  order  referring  a  cause  to  the  arbitration  of  a 
Judge  of  a  county  court  under  the  powers  of  the 
Common  Law  Procedure  Act,  1854,  (17  Sl  18  Vict, 
c  125.)  s.  3,  is  obligatory  on  the  Judge,  who  has  no 
option  of  declining  the  reference.  In  re  Oummine 
V.  MrheU,  27  Law  J.Rep.  (n.s.)  Exch.  216;  3 Hurl. 
&  N.  156. 

If  for  any  reason  the  Judge  is  desirous  to  have  the 
propriety  of  the  reference  to  him  questioned,  the 
proper  course  is  to  apply  to  set  aside  the  order. 
Ibid. 
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(5)  Whm  JXiqualiJied  by  ItUerett  or  Biat. 

A  dispute  having  arisen  as  to  the  result  of  a  bone* 
race,  stewards  (who,  by  the  rules  of  the  course,  were 
to  be  the  arbiters  of  all  disputes)  decided  against  a 
horse  against  which  one  of  them  had  made  a  bet : — 
Held,  that  the  deciuon  of  the  stewards  was  not  in- 
valid on  the  ground  of  one  of  them  being  an  inter- 
ested arbitrator.  £Ui8  ▼.  Hopper,  28  Law  J.  Bep. 
(ir.s.)  Exeh.  1 ;  8  Hurl.  &  N.  766. 

The  existence  of  any  circumstance  calculated  to 
bias  the  mind  of  an  arbitrator,  unknown  to  either  of 
the  parties  who  have  submitted  to  his  decision,  is  a 
BufHcient  ground  for  the  interference  of  the  Court. 
Therefore,  where  a  builder  by  his  contract  bound 
himself  to  abide  by  the  decision  and  certificate  of  an 
architect  as  to  the  amount  to  be  paid  for  work,  not 
knowing  that  the  architect  had  given  an  assurance  to 
the  employer  that  the  building  should  not  exceed 
a  certain  specified  amount,  although  he  refused  to 
guarantee  that  amount,  the  Court  did  not  consider 
Uie  decision  of  the  architect  made  under  such  a  bias 
as  binding,  but  gave  directions  so  as  to  ascertain 
under  the  authority  of  the  Court  how  much  remained 
justly  due  to  the  plaintiff.  Kemp  v.  Rote,  J  Giff.  259. 

The  Court  will  not  readily  act  on  parol  evidence 
to  fill  up  a  blank  in  a  written  contract  when  the 
object  of  the  evidence  is  to  inflict  a  penalty  or  for* 
feiture.    Ibid. 

(c)  Power  and  Duty. 

Where  an  arbitrator  has  made  an  appointment, 
and  one  of  the  parties,  although  under  the  mistaken 
notion  that  there  will  be  notice  of  another  meeting 
before  an  award  is  made,  goes  away  without  tender- 
ing evidence,  or  intimating  that  he  intends  to  offer 
it,  the  arbitrator  may  proceed  ex  parte,  and  without 
further  notice  make  an  award.  Tryer  v.  Shaw,  27 
Law  J.  Rep.  (n.s.)  Exch.  820. 

Where  a  cause  was  referred  at  Nisi  Prius  to  Y, 
a  mining  agent,  objection  having  been  made  to  any 
legal  arbitrator,  and  Y  called  in  an  attorney  to  sit 
with  him,  whereupon  the  defendants  protested  and 
withdrew  from  the  reference,  and  an  award  was  made 
ex  parte  in  their  absence, — Held,  that  the  award  was 
bad.  Proctor  v.  WiUiamton,  29  Law  J.  Rep.  (n.s.) 
C.P.  157;  3  Com.  B.  Rep.  N.S.  386. 

Arbitrators  may  consult  other  persons  without  the 
assent  of  the  parties,  provided  they  act  on  their 
own  judgment;  but  if  they  bind  themselves  to  ndopt 
the  opinion  of  a  person  the  parties  have  agreed  they 
may  consult,  the  award  will  be  bad,  as  not  being  in 
fiict  their  award.  Whitmore  v.  Smithy  29  Law  J. 
Rep.  (n.s)  Exch.  402;  5  Hurl.  &  N.  824. 

On  a  submission  to  arbitration,  the  parties  agreed 
that  the  arbitrators  might  appoint  an  umpire,  not  to 
attend  the  meetings  and  hear  the  evidence,  but  to  be 
consulted  by  them  on  any  points  on  which  they  might 
disagree.  They  did  so  consult  him,  and  agree  to 
be  bound  by  his  decision,  which  they  adopted.  In 
an  action  on  the  award,  plea  nul  tid  agard^ — Held, 
that  the  award  was  bad,  and  that  the  point  arose  on 
that  plea,  as  the  award  was  not  really  the  act  of  the 
arbitrators.    Ibid. 

(D)  Umpire. 

The  appointment  of  an  umpire  under  submission 
to  arbitration  is  a  judicial'  act;  and  where  the  power 


to  make  the  appointment  was  vefted  in  two  arbitra- 
tors, and  it  appeared  that  the  appointment  had  not 
been  made  or  signed  by  the  arbitrators  at  the  same 
time  or  in  each  other's  presence,  the  Court  refused 
to  make  absolute  a  rule  for  an  attachment  for  non- 
performance of  the  award  of  the  umpire.  Re  Lord 
V.  Lord,  26  Law  J.  Rep.  (n.b.)  Q.B.  84;  5  £.  &  B. 
404. 

On  a  submission  to  the  arbitration  of  two  peiaons, 
with  power  to  them,  if  they  should  not  agree,  to 
appoint  a  third  person  **to  be  umpire  in  or  to  concur 
and  join  with  them  in  considering  and  determining  all 
or  any  of  the  matters  referred,*'  there  is  a  power  to 
appoint  such  third  person  before  any  difference  has 
arisen  and  before  any  proceedings  have  been  taken 
on  the  reference;  and  that  is,  indeed,  the  proper 
course  to  pursue,  and  such  third  person  when  so 
appointed  is  not  a  third  arbitraUv,  but  an  umpire. 
And  the  effect  of  his  appointment  is,  that  he  is  to 
sit  with  the  arbitrators  and  hear  and  consider  the 
matters  referred  ;  and  if  they  do  not  agree  in  an 
award,  to  make  an  award  upon  all  matters  referred, 
and  not  merely  those  on  which  they  do  not  agree. 
And  it  is  sufficient  to  enable  him  so  to  act  that  at 
the  conclusion  of  the  evidence  they  arrive  at  different 
opinions  on  some  of  the  matters  referred;  nor  need 
he,  if  the  time  for  making  the  award  had  expired, 
wait  to  see  if  they  ever  could  agree;  and  on  the  other 
hand,  their  sitting  with  him  till  the  time  has  expired 
and  not  then  repudiating  his  authority,  is  a  tacit 
exercise  of  their  power  to  enlaige  the  time  for  mak- 
ing the  award,  so  as  to  enable  him  to  make  it.  YFtti- 
ieringhamy,  Roberteon,  27  Law  J.  Rep.  (n.s.)  Exch. 
801. 

Arbitrators  were  named  in  a  contract  to  determine 
the  value  of  brewery  premises  and  the  plant,  &e. 
Before  entering  upon  the  valuation  they  were  to 
appoint  an  umpire,  whose  -authority  was  to  be 
limited  to  the  matters  in  difference  between  the 
arbitrators.  The  arbitrators  could  not  agree  in  the 
appointment  of  an  umpire ;  and  upon  a  summons 
under  the  Common  Law  ProcedOre  Act,  1854, — 
Held,  that  this  was  not  an  arbitration  within  the 
meaning  of  the  act,  and  that  the  Court  had  no  autho- 
rity to  appoint  an  umpire.  CoUins  v.  CMlins,  28 
Law  J.  Rep.  (n.s.)  Chanc.  184;  26  Beav.  306. 

Where  by  the  terms  of  a  submission  to  arbitration 
two  arbitrators  were  to  select  a  third,  and  each  having 
named  a  different  person,  and  refused  to  give  up  his 
nominee,  they  drew  lots  which  of  the  two  should  be 
appointed,  and  the  person  so  appointed  was  unknown 
to  one  of  the  Arbitrators, — Held,  that  the  appoint- 
ment was  bad.  In  re  tke  European  and  American 
Steam  Skipping  Co.  (Limited J  and  Croikey  A  Co,, 
29  Law  J.  Rep.  (n.s.)  C.P.  155;  8  Com.  B.  Rep. 
N.S.  397. 

(E)  Award. 
(a)  Formamd  Validity  in  general. 

Where  a  matter  is  referred  to  an  arbitrator  chosen 
by  the  parties  to  the  reference,  they  are  bound  by 
his  award,  both  as  to  fact  and  law,  provided  his 
award  be  good  on  the  face  of  it,  and  there  has  been 
no  misconduct  on  his  part.  Hodghinton  v.  Pemie, 
27  Law  J.  Rep.  (n.b.)  C.P.  66;  8  Com.  B.  Rep. 
N.S.  189. 

Where  disputes  arising  out  of  two  partnerships 
were  referred,  by  agreement,  to  an  arbitrator,  who 
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was  alio  appointed  bj  the  parties  receiver  of  the 
property  of  one  of  the  partnerahipe,  and  had  power 
to  get  in  the  estate,  and  dispose  of  it  as  he  might 
thinic  best  for  the  parties,  and  the  costs  of  the  referw 
ence  and  award  were  left  to  his  discretion,  the  arbi* 
trator  concluded  his  award  by  certifying  that  he  had 
deducted  the  costs  of  the  award  out  of  the  monies 
which  he  had  received  as  receiver, — Held,  per  Cock* 
hwm,  C.J,,  CrestweU,  /.  and  WUks,  J.,  that  the 
award  was  bad,  because  the  arbitrator  had  no  power 
to  fix  his  own  fees  and  pay  his  own  costs  out  of  the 
money  he  had  received,  and  because  it  did  not  decide 
by  whom  his  costs  were  to  be  paid.  Per  WUUanu, 
/.,  That  the  award  was  good,  the  arbitrAtor  having 
neglected  no  duty  in  omitting  to  adjudicate  as  to  the 
costs,  which  he  had  chosen  in  his  character  of  re- 
ceiver to  reduce  to  nothing  by  defraying  them  out  of 
the  money  he  had  in  his  hands  as  receiver.  By  the 
Court,  that  on  a  plea  of  wul  tiel  ctgard,  advantage 
may  be  taken  of  the  invalidity  of  the  award  on  the 
ground  that  all  the  matters  in  dispute  were  not 
determined  by  iL  Hobertt  v.  Eberhxardi^  27  Law  J. 
Rep.  (r.8.)  C.P.  70;  8  Com.  B.  Rep.  N.S.  482. 

But  held,  by  the  majority  of  the  Judges  in  the 
Exchequer  Chamber,  overruling  the  above  decision 
of  the  Court  of  Common  Pleas,  .that  the  award  was 
good,  although  the  arbitrator  had  stated  that  he  had 
deducted  the  costs  of  his  award  out  of  the  money 
in  his  hands  as  receiver,  and  had  not  stated  what 
the  amount  of  those  costs  was,  or  which  party  he 
chaiged  with  them.  Ibid.,  28  Law  J.  Rep.  (ir.s.) 
C.P.  75;  3  Com.  B.  Rep.  N.S.  482. 

Upon  a  reference  to  three  arbitrators,  or  any  two 
of  them,  an  award  made  by  two,  in  the  absence  of, 
and  without  finally  consulting  the  third,  cannot  be 
supported.  In  re  Beck,  1  Com.  B.  Rep.  K.S.  695. 

(&)   Whenfindl. 

By  a  submission  to  arbitration,  nnder  the  Lands 
Clauses  Consolidation  Act,  1845  (8  &  9  Victc  18.), 
of  a  question  of  disputed  compensation,  the  arbitrator 
was  to  determine  what  sum  should  be  paid  for  the 
purchase  of  certain  land,  and  what  "  other,  if  any,** 
sum  ibr  severance  damage.  The  arbitrator,  by  his 
award,  after  reciting  the  submission,  and  that  he  had 
considered  the  matters  so  referred  to  him,  awarded 
a  sum  to  be  paid  for  the  purchase  of  the  land,  with- 
out  saying  anything  as  to  any  severance  damage; — 
Held,  on  motion  to  set  it  aside,  that  the  award  was 
final  and  good;  that  the  arbitrator,  by  his  silence, 
negatived  any  right  to  compensation  in  respect  of 
severance  damage.  In  re  the  Duke  of  Beaufort  cuui 
AeSwanaeafftihour  Trustees,  29  Law  J.  Rep.  (n.s.) 
C.P.  241 ;  8  Com.  B.  Rep.  N.S.  146. 

(c)  Taking  up  the  Award. 

Where  a  party  to  an  arbitration  is  compelled  to 
pay  to  a  lay  arbitrator  an  exorbitant  sum  in  order  to 
take  up  the  award,  he  may  maintain  an  action  for 
money  had  and  received  to  recover  the  excess  beyond 
what  is  a  proper  remuneration  for  the  arbitrator's 
lerviceSb    Bairnea  v.  BraithwaUe,  2  Hurl.  &  N.  569. 

(d)  Right  to  Mng  Error  on. 

Where  an  action  is  referred  by  order  of  Nisi  Prius 
to  an  arbitrator,  who,  at  the  request  of  the  parties, 
states  his  award  as  to  part,  in  the  form  of  a  special 
for  the  opinion  cS  one  of  the  superior  Courts^ 


as  provided  for  by  section  5.  of  the  Common  Law 
Procedure  Act,  1854,  and  judgment  is  entered 
according  to  the  opinion  of  the  Court,  such  judgment 
is  not  one  upon  which,  as  provided  for  by  section  82, 
proceedings  in  error  can  be  had.  Oumm  v.  Fouier^ 
29  Law  J.  Rep.  (n.s.)  Q.B.  189. 

(e)  Enlarging  of  Time  for  making . 

Where  a  cause  was  referred  to  an  officer  of  the 
Court  under  the  compulsory  powers  of  the  17  &  18 
Vict  c.  125,  and  the  award  was  not  made  within 
three  months,  and  the  time  was  not  enlarged  by  the 
Court  or  a  Judge,  or  the  written  consent  of  the  par- 
ties,  as  required  by  section  15,  but  they  continued  to 
attend  before  the  arbitrator  after  the  expiratbn  of 
the  three  months  without  objection,  it  was  held  that 
the  party  against  whom  judgment  had  been  signed 
upon  the  award  was  estopped  from  alleging  that  there 
had  been  no  written  consent  to  the  enlargement. 
Tyerman  v.  Smith,  25  Law  J.  Rep.  (n.s)  Q.B. 
859;  6  E.  &  B.  719. 

By  the  15th  section  of  the  Common  Law  Pro- 
cedure Act,  1854,  a  Judge  is  authorized,  '^  for  good 
cause,  to  be  stated  in  the  order  for  enlargement,**  to 
enlarge  the  time  for  making  an  award : — Held,  that 
an  Older  for  enlargement  made  under  this  section,  is 
not  invalid  for  omitting  to  state  any  cause  for  making 
it;  and,  therefore,  if  there  is  no  application  to  set 
aside  such  order,  and  the  award  is  made  within  the 
enlarged  time,  an  objection  to  the  award  on  the 
ground  of  such  omission  in  the^  order  cannot  be 
sustained.  Be  Bwrdon,  27  Law  f.  Rep.  (n.s.)  C.P. 
250. 

Senible -The  3  &  4  Will.  4.  c.  42.  a  39,  which 
gives  a  Judge  authority  to  enlarge  the  time  for 
making  an  award,  is  not  repealed  by  the  15th  section 
of  the  Common  Law  Procedure  Act,  1854.    Ibid. 

(/)  Setting  aside  or  remitting  for  Amendment 

[See  post  ig)  (2)  Daoiu  v.  PraU,^ 

It  may  be  questionable  whether  the  old  rule  of 
law,  that  it  is  not  open  to  the  parties  to  a  reference 
to  complain  of  an  error  of  the  arbitrator,  except 
when  apparent  on  the  face  of  the  award,  or  in  case  of 
misconduct,  as  it  rested  on  the  principle  that  the 
parties  must  abide  by  the  award  of  any  arbitrator 
they  had  selected,  applies  to  the  case  of  a  compulsory 
reference  under  the  Common  Law  Procedure  Act, 
1854,  or  whether  as  the  arbitrator  under  such  a 
reference  is  the  officer  of  the  Court,  and  the  reference 
is  a  procedure  in  the  suit,  in  place  of  trial  in  the 
ordinary  way,  the  Court  has  a  jurisdiction  to  review 
his  decision.  And  it  may  be  doubtful  how  far  an 
error  arising  ttoim  a  wilful  disregard  of  the  pleadings 
or  admissions  in  the  case  may  amount  to  such  mis- 
conduct in  an  arbitrator  as  will  warrant  the  Court, 
under  the  old  rule  of  practice,  in  correcting  the 
error.  Brown  v.  Hellaby,  and  BeUaby  v.  ^won, 
26  Law  J.  Rep.  (n.S.)  Exch.  217;  1  Hurl.  &  N.  729. 

But  where  the  error  has  been  extremely  trivial  in 
amount,  as  compared  with  the  total  amount  adju- 
dicated upon  by  the  arbitrator,  the  Court  will  in  any 
case  of  arbitration  be  reluctant  to  re-open  the  case, 
and  will  probablv  not  do  so  unless  there  has  been 
intentional  injustice.     Ibid. 

Upon  compulsory  references  to  arbitration  under 
the  Common  Law  Procedure  Act,  1854,  section  3, 
there  is,  according  to  section  7,  no  other  or  greater 
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povflr  fa  flie  Courto  to  Mi  aaide  •  wds  than  md«r 
Tolontarj  fabmiMoiis  to  arbitntion;  and  imder 
Mctkm  8.  tiiore  b  no  pover  to  remit  an  award  to  tba 
arbitrator,  where  tbm  voald  not  be  power  to  set 
aeide  the  award ;  and  there  ii  no  toch  power,  except 
in  cntm  of  misconduct,  or  of  error  on  the  face  of  an 
award.  Hogg  or  Hogge  ▼.  Bwrgas,  27  Law  J.  Rep. 
(m.b)  Ezch.  318;  3  HurL  &  N.  293. 

It  is  no  ground  for  setting  aside  an  award  that  the 
nnsocoesBfal  partj  suffered  a  surprise;  as  an  arbi- 
trator would  have  power  to  postpone  the  proceedings 
upon  an  J  reasonable  application  for  that  purpose. 
SoUmcn  ▼.  SoUmon,  28  Law  J.  Rep.  (■.&)  ExdL 
129. 

The  dth  section  of  the  Common  Law  Procedure 
Act,  1854,  as  to  applications  to  set  aside  awards 
made  under  the  act,  does  not  require  that  the  rule 
shall  be  granted,  protided  it  is  mored  within  the  first 
seven  days  of  the  term  next  following  publieation, 
at  all  erents  if  moyed  on  proper  materials;  and  it  is 
not  necessarj  that  an  order  of  reference  under  the 
act  should  be  made  a  rale  of  court  before  moving. 
BemuH  ▼.  Wai9on,  29  Law  J.  Rep.  (if.fl.)  Exch.S57. 

iSemM^— That  neither  the  9th  section  nor  the  15th 
(as  to  enlargement  of  time  for  making  the  award) 
applies  to  orders  of  reference  made  by  consent.  Ibid. 

That  even  where  the  15th  section  does  apply,  the 
attendance  of  the  parties  before  the  arbitrator  after 
the  time  mentioned  therein  has  expired,  and  their 
assent  to  an  indefinite  adjournment,  for  the  purpose 
of  his  making  an  award,  may  amount  to  evidence  of 
a  new  parol  submission  for  an  award  to  be  made  in 
any  reasonable  time.     Ibid. 

But  it  being  doubtful  whether  the  case  was  within 
the  15th  section  or  not,  the  Court  refused  to  set  the 
award  aside  on  motion.    Ibid. 

On  hearing  the  parties,  and  by  consent,  a  Judge 
made  an  order  referring  a  cause  to  an  arbitrator  to 
be  named.  On  the  1st  of  July  J  859,  on  hearing  the 
parties,  a  further  order  was  made,  professing  to  be 
under  the  Common  Law  Procedure  Act,  1854,  by 
which  the  arbitrator  was  named  and  certain  terms 
added  by  the  Judge  against  the  will  of  the  plaintiff. 
The  order  gave  power  to  the  arbitrator  *'  to  adjourn 
ftom  time  to  time,"  but  mentioned  no  time  within 
which  the  award  was  to  be  made.  Meetings  were 
held  on  the  25th  of  November  1859  and  the  3rd  of 
February  1860,  which  both  parties  attended.  On 
the  last-named  day  the  arbitrator  adjourned  for  the 
purpose  of  making  his  award.  The  award  was  made 
on  the  28th  of  March,  and  notice  of  it  given  to  the 
parties  on  the  3rd  of  April.  The  Court  reftised  to 
set  aside  the  award,  on  the  ground  that  it  was  made 
after  the  arbitrator's  power  had  expired,  being  more 
than  a  month  after  the  last  meeting.  WtUton  v. 
Bennett,  5  Huri.  ifl^  N.  831. 

A  motion  to  set  aside  an  award  founded  upon  a 
Judge's  order,  made  under  the  3rd  section  of  the 
Common  Law  Procedure  Act,  1854,  may  be  made 
on  an  affidavit  setting  out  the  Judge's  order  without 
making  the  order  a  rule  of  Court.    Ibid. 

Section  8.  of  the  Common  Law  Procedure  Act, 
1854,  which  gives  power  to  the  Court  or  a  Judge  at 
any  time  to  remit  the  matters  referred  to  the  con- 
sideration of  the  arbitrator,  applies  to  references  by 
consent  as  well  as  to  compulsory  references  under 
that  statute.  Therefore,  where  a  reference  to  arbi- 
tration was  made  by  consent,  by  a  submission  which 


■ric^t  be  made  a  rule  of  Gomri,  and  wbidi  provided 
that  in  case  of  a  motkm  to  set  aside  the  award  the 
matten  might  be  remitted  to  the  arbitrator,  the  Court 
or  a  Judge  has  power  under  that  section  to  reasit 
the  matten,  although  no  motion  has  been  made  to 
art  aside  the  award.  /» re Morriie  AtbUreUMAf  25 
Law  J.  Rep.  (a.a.)  aB.  261 ;  6  £.  ft  B.  383.- 

Where  an  award  is  defisetive  on  its  face  in  the 
mode  of  awarding  costs,  and  is  referred  back  to  the 
arbitrator  for  the  sde  purpose  of  setting  right  that 
defect,  he  may  eorreet  the  award  in  this  respect, 
without  giving  notiee  to  or  hearing  the  parties.  Ibid. 

The  8th  section  of  the  Common  Law  Procedure 
Act,  1854,  empowenthto  Court  to  remit  the  matten 
referred  to  the  reconsideration  of  the  arbitrator  only 
in  cases  where,  before  that  act,  the  Court  might  have 
remitted  them  if  the  submission  had  contained  a 
chiuse  empowering  the  Court  to  do  so.  Hodglammm 
V.  Perme,  27  Law  J.  Rep.  (N.a)  C.P.  66;  3  Com. 
B.  Rep.  189. 

When  an  award  has  been  executed  by  one  of 
several  arbitratoraat  a  diflferent  time  and  place  fmok 
the  others,  or  when  any  similar  error  has  occurred, 
involving  no  misconduct  in  the  arbitiatora  or  sub- 
stantial injustice  to  the  parties,  the  award  will  not 
be  set  aside,  but  will  be  sent  back  to  the  same  arbi- 
tnton  to  be  re-executed  or  corrected.  And  that 
course  was  taken  even  when  a  third  arbitrator,  called 
in  by  two  othen,  had  not  only  heard  the  whole  of 
the  evidence  already  taken  read  over  to  him,  but 
had  asked  questions  of  the  witnesses^  without  notice 
to  and  in  the  absence  of  the  parties  and  their  attor- 
nies.  iiiMiti^  V.  Bartleg,  27  Law  J.  Rep.  (N.g.) 
Exch.  140. 

Sembie — ^There  is  no  necessity  for  notice  to  the 
parties  in  such  a  case.    Ibid. 

Upon  a  motion  to  set  aside  an  award,  or  to  refer 
it  back  to  the  arbitrators,  the  Court  will  receive 
evidence  by  affidavit.  MUii  v.  <fte  Matter,  Jte.  qf 
Society  qf  Bimyen,  3  Kay  ft  J.  66. 

Pending  a  reference  to  arbitration,  the  umpire 
held  a  communication  with  the  agents  of  one  of  the 
parties,  this  feet  being  known  to  all  the  parties  at 
the  time,  and  not  objected  to  by  any  of  them,  and 
the  reference  having  proceeded  and  the  award  having 
been  subsequently  made : — Held,  that  it  was  too  late 
for  either  of  the  parties,  after  the  award  was  made, 
to  object  to  it  on  the  ground  of  such  communication 
between  the  umpire  and  the  agents  of  one  of  them. 
Ibid. 

The  8th  section  of  the  Common  Law  Procedure 
Act,  1854,  does  not  authorise  the  Court  to  send  back 
the  award  for  reconsideration  by  the  arbitratora  on 
any  ground  except  such  as  before  that  statute  would 
have  induced  it  to  set  aside  the  award,  or  to  treat  it 
as  a  nullity  in  an  action  brought  upon  it.     Ibid. 

The  object  of  that  section  was,  when  any  error, 
fbrmal  or  otherwise,  had  occurred,  which  would 
vitiate  the  award,  to  enable  the  Court  to  send  it 
back,  if  they  thought  fit,  to  the  arbitratora  to  correct 
such  error,  instead  of  setting  the  award  wholly  aside. 
Ibid. 

If  a  mistake  has  been  made  in  the  award  not 
apparent  on  the  face  of  it,  and  such  mistake  is 
admitted  in  an  affidavit  by  the  arbitrators,  such  an 
admission  is  sufficient  to  authorise  the  Court  to  act 
aside  the  award  under  the  ibrmer  practioe,  or  to 
refer  it  back  under  that  statute.    So  also  if  the  arlri- 
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tnton  insist  Umt  thej  have  made  no  mistake,  bat 
Hate  the  principle  upon  which  they  made  the  award, 
and  the  Court  is  of  opinion  that  such  principle  is 
not  consistent  with  the  reference.   Ibid. 

A  cause  in  which  the  defendsnt  had  pleaded  nerer 
indebted,  the  Statute  of  Limitations,  payment,  set- 
off, and  accord  and  satisfaction,  wss  referred  to  a 
county  court  Judge,  under  the  compulsory  clauses  of 
the  Common  Law  Procedure  Act,  1 854,  the  costs  of 
the  cause  to  abide  the  event  of  the  cause,  and  the 
costs  of  the  reference  to  be  in  the  discretion  of  the 
arbitrator.  The  county  court  Judge  certified  "  that 
the  defendant  wss  not  st  the  time  of  the  commence- 
ment of  the  action  indebted  to  the  plsintiff,**  and  he 
found  a  (general)  verdict  for  the  defendant,  and  di- 
rected that  the  plaintiff  should  pay  the  costs  of  the 
reference: — The  Court  sent  the  certificate  back  to 
be  amended  by  stating  the  manner  in  whirh  the 
several  issues  were  found.  HoUand  v.  Judd,  3  Com. 
B.  Rep.  N.8.  826. 

By  an  order  of  reference  an  action  was  referred  to 
the  award  of  twelve  persons,  six  to  be  named  by  each 
party  to  the  action ;  and  it  was  ordered  that  hi  the 
event  of  either  of  the  parties  disputing  the  validity 
of  the  award,  &c.,  the  Court  should  have  power  to 
remit  the  matters  thereby  referred  or  any  of  them  to 
the  reconsideration  of  the  said  twelve  persons ;  and 
in  the  event  of  either  of  the  said  parties  declining  to 
act,  or  dying  before  they  or  he  should  have  made 
their  or  his  award,  the  parties  might,  or  if  they  could 
not  agree,  one  of  the  Barons  of  the  Court  might 
appoint  fresh  arbitmtors.  After  the  arbitrators  had 
made  an  award,  one  of  the  twelve  died.  On  motion 
to  set  aside  the  award,  which  was  admitted  to  be  bad, 
— Held,  that  the  Court  had  power  to  remit  back  the 
matten  referred,  to  the  surviving  eleven  and  a  fresh 
arbitrator  to  be  appointed  in  pursuance  of  the  power 
in  the  submission.  Lord  v.  ffawhmt,^  Hurl.  &  N.  55. 

(ff)  Enforcing. 

{[)  Spee^  Pmformance, 

By  a  submission  to  arbitration  between  patentees, 
all  matters  in  difference  between  the  parties  relating 
to  gutta  percha  were  referred  to  the  decision  of  the 
srbitrator,  who  was  empowered  to  set  aside  certain 
deeds  which  had  been  executed  by  the  parties,  if  he 
thought  fit,  and  to  order  assignments  to  be  executed 
for  vesting  in  trustees  all  patents  and  applications  for 
patents  relating  to  gutta  percha  taken  out  or  made 
or  to  be  taken  out  thereafter  by  the  parties  or  any  of 
them.  By  the  award,  the  arbitrator  *'  if  and  i»o  fkr  as 
he  had  power  and  jurisdiction,*^  set  aside  altogether 
certain  deeds  which  he  specified,  but  if  he  had  not 
**  power  or  jurisdiction  to  set  the  same  or  any  or  either 
of  them  aside,**  or  to  award  any  other  matter  in  that 
his  award  contained,  he  declared  that  the  rest  of  his 
award  was  yet  to  stand.  He  also  by  the  award  de- 
cided upon  the  rights  of  the  parties  under  the  deeds 
executed  by  the  one,  and  not  thereby  set  aside,  and 
directed  that  neither  of  the  parties  should  grant  any 
licence  of  or  work  any  of  the  patents,  save  under  a 
licence  from  the  trustees,  to  be  appointed  under  the 
award  which  required  the  parties  to  nominate  their 
respective  trustees  within  fourteen  days,  end  to  signify 
their  election  to  make  licences  within  two  calendar 
months  from  the  date  of  the  award.  The  award  also 
directed  that  the  parties  should  covenant  With  one 
another,  that  Uiey  and  their  licensees  should  assign 


to  the  trustees  any  anignable  interest  which  they 
might  respectively  hsve  in  any  patents  rslating  to 
guttapercha.  The  submission  was  made  a  rule  of  a 
Common  Law  Court.  In  a  suit  for  a  specific  per- 
formance of  the  award : — Held,  1.  That  the  award 
was  bad  for  want  of  finality  and  excess  of  authority. 
2.  That  if  it  had  not  been  so  a  submission  which 
would  warrant  such  an  award  wss  not  sufficiently 
reasonable  to  be  enforced  by  way  of  specific  perform- 
ance. 3.  That  although  the  defendant  had  to  some 
extent  acted  on  the  award  by  nominating  trustees, 
and  signifying  an  election  to  teke  licences,  there  had 
not  b^n  such  an  acquiescence  in  the  award  as  to 
justify  the  Court  in  enforcing  a  specific  performance 
of  it  against  him  on  that  ground,  no  one  appearing 
to  have  been  misled  by  his  acts.  4.  That  many,  tf 
not  all,  of  the  principles  applicable  to  suits  for  the 
specific  performance  of  sgreements,  apply  to  those 
for  the  specific  performance  of  a  submission  to  arbi- 
tration, and  that  therefore  the  above  objections  were 
sufficient  answer  to  such  a  suit.  6.  Tluit  ordinarily 
this  Court  will  not  enforce  specific  perfbrmance  of 
part  of  an  agreement,  nor  consequently  of  part  of  an 
award.   NicheU  v.  Hcmcoek^  7  De  Gex,  M.  &  0. 800. 

(2)  AUachment  aand  RuU. 

Where  an  arbitrator  in  his  award  makes  a  mistake 
in  the  name  of  one  of  the  parties  to  the  reference, 
and  the  award  is  referred  back  to  him  by  the  Court 
to  be  amended,  it  is  sufficient  that  he  certify  that  the 
award  "ought  to  be  amended"  in  the  particular 
manner,  without  his  actually  amending  it.  Jkma  v. 
-Pm«,25  Law  J.  Rep.  (».8.)  C.P.  71  ;  17  Com.  B. 
Rep.  183. 

On  a  motion  for  an  attachment,  or  for  a  rule,  under 
the  1  &  2  Vict  c  110.  a  18,  for  non-performance  of 
an  award,  the  parties  cannot  go  into  any  matter 
dehors  the  award  itself.  Therefore,  a  party  shewing 
cause  against  such  a  rule  was- not  allowed  to  rely  on 
the  pleadings  in  an  action  referred  which  were  brought 
before  the  Court  on  afiidavxt,  for  the  purpose  of 
shewing  that  the  award  was  bad.     Ibid. 

Where,  by  an  order  of  reference,  the  reference  was 
not  to  be  proceeded  with  till  the  arbitrator  had  made 
his  award  in  another  action,  and  it  did  not  appear 
that  he  had  made  bis  awaid  in  the  other  action,-^ 
Held,  that  the  Court  would  not  presume  that  the 
arbitrator  had  not  done  his  duty,  and  that  this  was 
no  answer  to  a  rule  calling  on  one  of  the  parties  to 
shew  cause  why  he  should  not  psy  costs  in  pursuance 
of  the  award.     Ibid. 

If  after  an  award  directing  payment  of  money  to 
the  plaintiff  matter  arises  which  gives  the*defendant 
a  counter  claim  against  the  plaintiff  for  an  equal 
amount,  the  Court  will  not  grant  an  attachment  on 
the  application  of  the  plaintiff  to  enforce  payment 
of  the  money  to  him.  lUea  v.  Rees,  25  Law  J.  Rep. 
(1I.S.)  Q.B.  352. 

If  to  the  affidavit  upon  an  application  for  an  at- 
tachment for  non-performance  of  an  award,  there  be 
annexed  a  copy  of  the  award,  from  which,  and  from 
the  submission,  which  has  been  made  a  rule  of  Court, 
it  appears  that  the  award  was  within  the  time  limited 
by  the  submission,  it  is  not  necessary  that  the  affidavit 
should  state  the  execution  of  the  award  within  that 
time.  Ifiggins  v.  SireU,  26  Law  J.  Rep.  (ir.s.) 
Exch.  285. 

Qnuere,  whether  an  award  made  upon  a  reference 
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under  the  8rd  leetion  of  the  Gomroon  Lew  Procedure 
Act,  1854,  is  enforceable  by  Attachment  or  order 
under  the  1  &  2  Vict.  c.  1 10.  s.  18  ?  Talboi  v.  Fiaher, 
2  Com.  B.  Rep.  N.S.  471. 

(3)  Signing  Judgment 

Execution  cannot  ieeue  upon  an  award,  made  under 
a  compulaorj  reference  pursuant  to  the  3rd  section 
of  the  Common  Law  Procedure  Act,  1854,  without 
first  Bjgning  judgment.  Kendil  v,  MerriU^  26  Law 
J.  Rep.  (h.8.)  C.P.  251 ;  18  Com.  B.  Rep.  173. 

The  practice  which  has  hitherto  prevailed,  and  the 
Forms  Nos.  9.  and  10,  issued  bj  the  Judges  in  Michael- 
mas  Vacation,  1854,  which  direct  the  judgment  to  be 
omitted,  are  erroneous.     Ibid. 

Where  the  words  '*  and  all  matters  in  difference  " 
■were  improvidentlj  inserted  in  an  order  of  reference, 
jaade  under  the  above  3rd  section,  and  the  arbitrator 
made  his  award  in  fiivour  of  the  plaintiff,  stating  that 
there  were  no  matters  in  difference  but  those  in  the 
cause,  the  Court,  on  a  motion  to  set  aside  a  fi.  /a. 
issued  to  enforce  the  award,  amended  the  order  bj 
striking  out  the  words  "  and  all  matters  in  difference.** 
Ibid. 

Where  a  verdict  is  taken  for  the  plaintiff  in  an 
action,  subject  to  a  reference  of  the  cause  and  all 
matters  in  difference  by  order  of  Nisi  Prius,  and  an 
award  is  made  directing  the  verdict  in  the  action  to 
stand  for  the  plaintiff  for  a  certain  sum,  and  finding 
another  sum  to  be  due  to  the  defendant  in  respect  of 
the  matters  in  difference,  the  plaintiff  is  entitled  to 
sign  judgment  for  the  sum  awarded  to  him  in  the 
action  in  fourteen  days  after  the  making  of  the  award. 
0*Toole  V.  PoU,  26  Law  J.  Rep.  (n.s.)  Q.B.  88 ;  7 
E.  &  B.  102. 

(F)  Costs. 
(a)  In  general. 

Where  a  rule,  under  section  3.  of  the  Common  Law 
Procedure  Act,  1854,  referring  a  caute  to  arbitration, 
is  silent  as  to  costs,  the  arbitrator  has  no  power  over 
the  costs,  and  the  successful  party  is  not  entitled  to 
have  his  costs  taxed.  But  where  it  appeared  that 
the  understanding  of  the  ofiicer  of  the  court  and  the 
parties  on  the  drawing  up  of  the  rule  was,  that  the 
costs  would  abide  the  event,  and  the  arbitrator  had 
awarded  in  favour  of  the  plaintiff,  with  costs,  the 
Court  amended  the  rule  nunc'pro  tunc  so  as  to  g^ve 
effect  to  the  intention  of  the  parties  when  the  rule 
was  drawn  up.  Bell  v.  PotUeihwcdU,  25  Law  J.  Rep. 
(n.s.)  Q.a  63 ;  5  E.  &  B.  695. 

A  cause  in  which  a  verdict  had  been  entered  for  the 
plaintiff  wfu  referred  with  all  matters  in  difference  to 
arbitration,  the  costs  of  the  cause  to  abide  the  event 
of  the  award.  The  arbitrator  directed  the  verdict  to 
stand  for  a  certain  sum,  which  he  ordered  the  defen- 
dant  to  pay  to  the  plaintiff ;  but  he  also  ordered  cer- 
tain  lamps  in  respect  of  which  the  plaintiff  claimed 
damages  in  the  action  to  be  delivered  to  the  defen- 
dant:— Held,  that  the  event  of  the  award  was  in 
fiivour  of  the  plaintiff,  who  was  therefore  entitled  to 
the  costs  of  the  cause.  Matlock  Qadight  Co,  v.  Peters, 
25  Law  J.  Rep.  (n.8.)  Q.B.  273;  6  E.  &  B.  215. 

At  the  trial  of  a  cause  a  verdict  was  taken  for  the 
sum  claimed,  subject  to  a  reference  to  an  arbitrator 
to  reduce  the  amount  if  he  should  think  proper ;  the 
order  of  Nisi  Prius  was  silent  as  to  costs.  The  arbi- 
tiator  made  a  formal  award,  directing  the  amount  of 


the  verdict  to  be  reduced  to  \i,: — ^Held,  that  the 
decision  of  the  arbitrator,  though  in  form  an  award, 
was  in  substance  a  certificate ;  and  that  the  plaintiff, 
therefore,  was  entitled  to  the  costs  of  the  reference 
as  costs  in  the  cause.  Sim  v.  Edwarde,  25  Law  J. 
Rep.  (n.s.)  C.P.  175  ;  17  Com.  B.  Rep.  527. 

Where,  by  an  order  of  reference,  the  ooets  of  the 
award  and  of  the  reference  are  to  abide  the  event  of 
the  award,  if  the  award  be  partly  in  ftivour  of  one 
party  and  partly  in  fiivour  of  the  other,  though  there 
be  a  substantial  balance  in  favour  of  one^  each  party 
has  to  pay  his  own  costs.  OribUe  v.  Buchanan,  26 
Law  J.  Rep.  (if.B.)C.P.  24 ;  18  Com.  B.  Rep.  691. 

So,  where  an  action  and  all  matters  in  difference 
were  referred,  the  coets  of  reference  and  award  to 
abide  the  event  of  the  award,  and  the  arbitrator  found 
for  the  plaintiff  in  the  action  for  80/.,  and  for  the 
defendant  for  the  matters  in  difference  for  6/.,  and 
directed  the  defendant  to  pay  the  balance  to  the 
plaintiff, — Held,  that  the  plaintiff  was  not  entitled  to 
the  costs.    Ibid. 

A  declaration  contained  several  counts,  one  in 
trover  for  converting  two  separate  articles,  and  to  this 
the  defendant  pleaded  not  guUty  and  not  possessed, 
and  to  the  other  counts  other  pleas.  At  the  trial, 
the  record  was  withdrawn,  and  by  order  of  Nisi  Prius 
by  consent  the  cause  and  all  matters  in  difference 
were  referred  to  an  arbitrator,  who  was  to  have  all 
the  powers  of  certifying  of  a  Judge  at  Nisi  Prius ; 
the  costs  of  the  cause  to  abide  the  event  of  the  award, 
the  costs  of  the  reference  to  be  in  the  discretion  of 
the  arbitrator.  The  arbitrator  found  all  the  issues 
in  favour  of  the  defendant,  except  as  to  the  conver- 
sion  of  one  of  the  articles  mentioned  in  the  count  in 
trover,  and  as  to  that  he  found  for  the  plaintiff  with 
one  &rthing  damages.  He  gave  the  defendant  the 
costs  of  the  reference,  and  did  not  certify  : — Held, 
that  the  plaintiff  was  entitled  to  the  costs  of  the  cause. 
Wigena  v.  Cook,  28  Law  J.  Rep.  (n.s.)  C.P.  812  ; 
6  Com.  B.  Rep.  N.S.  784. 

In  an  action  on  the  case,  it  was  referred  to  an  arbi- 
trator to  find  the  facts  and  state  a  case,  the  coets  of  the 
reference  and  arbitration  to  be  coets  in  the  cause,  and 
abide  the  event  thereof ;  the  judgment  of  the  Court 
was  for  the  plaintiff,  but  was  ultimately  arrested  by  the 
Court  of  error : — Held,  that  under  the  order  oi  refer- 
ence, coupled  with  the  145th  section  of  the  Common 
Law  Procedure  Act,  1852,  the  plaintiff  was  entitled  to 
the  costs  of  the  arbitration,  as  if  they  had  been  costs 
of  a  trial  at  Nisi  Prius,  and  also  to  the  costs  in  the  court 
below.  Whaiep  v.  Laing,  29  Law  J.  Rep.  (n.8.) 
Exch.  313;  5  Hurl.  &  N.  480. 

W  &  M  entered  into  an  agreement  as  to  carrying 
on  business  together.  Differences  arose,  and  M 
brought  an  action  against  W,  inter  aUa  for  fraudu- 
lent  misrepresentations  by  which  M  was  induced  to 
enter  into  the  agreement  After  issue  joined,  it  was 
agreed  to  refer  all  disputes,  differences,  and  accounts 
respecting  the  original  agreement,  to  arbitration;  Uie 
action  to  be  discontinued ;  ^  the  costs  of  the  reference 
and  award,  including  such  costs  as  might  be  taxed  of 
the  action,  to  abide  the  event  of  the  arbitration." 
The  arbitrator  awarded  that  W  was  not  guilty  of  the 
charges  of  fraud,  and  that  he  was  indebted  to  M  in 
a  certain  sum  on  the  accounts : — Held,  that  neither 
party  was  entitled  to  any  costs :  by  WiglUman,  /., 
Oromptan,  J,  and  Hill,  J,,  on  the  ground  that  where 
two  parties  agree  to  refer  several  disputes  *^  the  costa 
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of  the  referenoe  and  award  to  abide  the  event  of  the 
award,^  the  costs  are  not  distributable,  and  neither 
party  is  entitled  to  costs  unlen  the  event  of  the  award 
is  altogether  in  &vour  of  one  party;  Coekbum,  0,J, 
agreeing  in  the  decision,  inasmuch  as  the  different 
matters  in  dispute  were  all  connected  and  founded 
on  one  original  subject-matter,  but  declining  to  decide 
whether  or  not,  if  the  matters  referred  had  been  dis- 
tinct and  separate,  "  event  *^  might  be  construed 
**  events^^  so  as  to  make  the  costs  distributable.  In 
re  Mamack,  29  Law  J.  Rep.  (n.s.)  Q.B.  109. 

Where  a  canse  was  referred  before  trial,  the  costs 
of  the  cause  to  abide  the  event,  and  the  arbitrator 
awarded  in  the  plaintiff  *s  fisvour  8A, — Held,  that  the 
County  Court  Act  (18  &  U  Vict.  c.  61.  s.  11.)  did 
not  apply,  and  that  the  plaintiff  was  entitled  to  the 
costs  of  the  cause.  Jones  v.  /ones,  29  Law  J.  Rep. 
(H.a.)  C.P.  161  ;  7  Com.  B.  Rep.  N.S.  832. 

Where  there  is  a  reference,  by  Judged  order,  to 
arbitration,  the  costs  of  the  action  and  the  reference 
to  be  in  the  discretion  of  the  arbitrator,  the  costs  of 
making  the  award  a  rule  of  Court  are  in  the  discre- 
tion of  the  Court,  and  will  not  be  allowed  unless 
deemed  necessary;  nor  will  they  be  deemed  so,  if  the 
step  has  been  taken  without  a  demand  of  the  money. 
Carter  v.  the  Burial  Board  of  Tomqe^  29  Law  J.  Rep. 
(11.8.)  Ezch.  293 ;  5  Huri.  &  N.  523. 

The  creditor  of  a  trader  having  in  pursuance  of  the 
Bankrupt  Law  Consolidation  Act,  1849,  filed  an  affi- 
davit of  debt,  and  the  amount  having  been  disputed, 
an  order  was  made  that  defendant  should  enter  into 
a  bond  with  two  sureties.  An  action  was  then 
brought  to  recover  the  amount  claimed.  An  agree- 
ment was  then  entered  into  between  the  plaintiff, 
the  defendant  and  one  K,  in  pursuance  of  which  the 
order  for  the  bond  was  discharged,  and  the  bank- 
ruptcy proceedings  were  terminated,  K  depositing 
cheques  for  the  debt  and  costs,  if  any,  recovered  in 
the  action :  in  case  of  a  verdict  for  the  defendant 
the  cheques  to  be  returned  to  K,  upon  his  paying  6/. 
for  the  costs  of  the  trader  debtor  summons,  and  also 
the  costs  of  any  issue  found  for  the  plaintiff.  At  the 
trial  of  the  cause  it  was  agreed  that  a  verdict  should 
be  entered  for  the  plaintiff,  subject  to  the  award  of 
an  arbitrator,  the  costs  of  the  cause  to  abide  the 
event  of  the  award,  and  the  costs  of  the  reference  to 
be  in  the  discretion  of  the  arbitrator.  The  arbitmtor 
awarded  that  the  verdict  should  be  reduced  so  that 
the  creditor  recovered  a  sum  less  than  that  sworn  to: 
— ^Held,  first,  that  the  defendants  right  to  costs  under 
the  86th  section  of  the  Bankrupt  Law  Consolidation 
Act,  1849,  was  not  affected  by  the  agreement  or  the 
termination  of  the  bankruptcy  proceedings  in  pur- 
soaace  of  it.  Secondly,  that  as  the  verdict  was  to 
be  operative  the  statute  applied,  notwithstanding  that 
the  cause  has  been  referred  to  the  award  of  an  arbi- 
tiaior.    FotAer  v.  Hobmw^X  Hurl.  &  N.  755. 

(&)  Taxaiixmof, 

Upon  a  reference  of  all  matters  in  difference  in  a 
canse,  the  coats  to  abide  the  event  of  the  award,  the 
party  in  whoee  fitvour  the  action  is  decided  by  the 
award  is  entitled  to  the  costs  of  the  cause,  although 
some  of  the  issues  may  be  found  in  favour  of  the 
other  party.  To  one  of  several  counts  in  an  action 
of  slander  the  defendant  pleaded  a  multiikrious  plea 
of  jostification,  setting  forth  a  series  of  statements  of 
hKia^  any  one  of  which  was  a  sufficient  answer  to 


such  count  Upon  a  reference  of  the  cause,  the 
arbitrator  found  that  one  of  such  statements  in  the 
plea  was  true,  and  that  the  others  were  untrue.  The 
finding  on  the  issues  as  to  another  count  was  for  the 

plaintiff,  who  had  the  general  costs  of  the  cause: 

Hqjd,  that  the  finding  of  part  of  such  plea  to  be  un- 
true was  not  a  finding  of  an  issue  for  the  plaintiff 
within  the  81st  section  of  the  Common  Law  Proce- 
dure Act,  1852,  or  of  the  rule  Hil.  term,  2  Will.  4. 
r.  74,  and  that  the  plaintiff  was,  therefore,  not  en- 
titled to  the  costs  of  the  issue  on  such  plea.  lUynoldi 
V.  Ifarrit,  28  Law  J.  Rep.  (n.s.)  C.P.  26;  8  Com. 
B.  Rep.  N.S.  267. 

Held,  further,  that  the  defendant  was  entitled  to 
the  costs  of  so  much  of  the  plea  as  was  found  in  his 
favour,  including  costs  of  evidence  applicable  to  such 
part,  though  also  applicable  to  the  residue  of  the 
plea,  but  not  to  the  costs  of  any  evidence  applicable 
only  to  that  part  of  the  plea  which  was  found  to  be 
untrue.     Ibid. 

It  having  been  the  general  practice  of  this  Court 
not  to  allow  the  costs  of  more  than  one  counsel 
attending  the  arbitrator  on  each  side  in  cases  referred 
to  arbitration,  the  Master,  in  taxing  the  plaintiff's 
costs  of  the  reference,  allowed  the  costs  of  only  one 
counsel,  two  having  been  employed  on  each  side:  the 
Court  refused  to  make  absolute  a  rule  calling  on  the 
Master  to  review  his  taxation  in  this  respect.  Where 
a  professional  accountant  was  employed  by  direction 
of  the  arbitrator  to  examine  the  defendnnts'  books  at 
the  defendants*  counting-house,  and  to  ascertain,  for 
the  purposes  of  the  reference,  the  amount  of  profits 
on  certain  contracts,  as  shewn  by  such  books,  which 
investigation  would  otherwise  necessarily  have  been 
held  before  the  arbitrator  himself,  and  at  a  greater 
expense  to  the  parties,  the  Master,  in  taxing  the 
plaintiff's  costs  of  the  reference,  allowed  the  chaiges 
of  the  accountant,  but  disallowed  the  costs  of  the 
plaintiffs  attorney  attending  these  meetings.  The 
Court  made  absolute  a  rule  calling  on  the  Master  to 
review  his  taxation  as  to  the  costs  incurred  at  these 
meeting*.  Jffawkina  v.  lUgby^  29  Law  J.  Rep.  (n.8.) 
C.P.  228;  8  Com.  B.  Rep.  N.S.  271. 

An  action  was  referred  to  arbitration,  the  costs  of 
the  arbitration  and  award  to  abide  the  event.  The 
arbitrators  awarded  in  favour  of  the  plaintiff,  who,  in 
order  to  take  up  the  award,  paid  their  charges,  which 
were  exorbitant.  The  Master,  on  taxation  of  the 
plaintiff's  costs,  refused  to  allow  the  full  charge  paid 
by  the  plaintiff: — Held,  that  the  excessive  charge 
was  properly  disallowed.  Baimea  v.  Ha^wairdi  1 
Huri.  &  N.  742. 


ARMY  AND  NAVY. 

[Her  Majesty's  Royal  Marine  Forces  regulated, 
while  on  Shore,  by  19  &  20  Vict  c.  8.— The  punish- 
ment of  Mutiny  and  Desertion,  and  the  better  Pay- 
ment of  the  Army  and  their  Quarters,  provided  for 
by  19  &  20  Vict.  c.  10.— Mutiny  and  Desertion  of 
Officers  and  Soldiers  in  the  Service  of  the  East  India 
Company  punished,  and  the  Payment  of  Regimental 
Debts  and  the  Distribution  of  the  Effects  of  Officers 
and  Soldiers  dying  in  the  Service,  regulated  by  20  & 
21  Vict  c.  66.— The  making  of  Lists  and  the  Balloto 
for  the  Militia  of  the  United  Kingdom,  suspended  by 
21  &  22  Vict.  c.  89.-— The  22  &  23  Vict  c.  27. 
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repeals  the  SUt  Mctioii  of  the  U  &  17  Vict,  c  95, 
and  alters  the  Limit  of  the  Namber  of  Ekuopeaa 
Troops  to  be  maintaioed  for  local  Service  in  India. 
— Reierve  Volunteer  Force  of  Seamen  established, 
and  the  (Government  of  the  same  provided  for,  by 

22  &  23  Vict  c.  40.— The  22  &  23  Vict.  c.  42.  pro- 
vides for  the  Establifehment  of  a  Reserve  Force  of 
Men  who  have  been  in  Her  Majesty's  Service. — So 
much  of  the  22  &  23  Vict.  c.  27,  and  of  oertoin 
other  Acts,  as  authoiues  the  Secretary  of  State  in 
Council  to  give  Directions  for  raising  European 
Forces  for  the  Indian  Army  of  Her  Majesty,  repealed 
by  28  &  24  Vict.  c.  100.— The  Expenses  of  Con- 
structing Fortifications  for  the  Protection  of  the 
Royal  Arsenals  and  Dockyards  and  the  Ports  of 
Dover  and  Portland,  and  of  creating  a  Central  Arse- 
nal, provided  for  by  23  &  24  Vict.  c.  109.— The  23 
&  24  Vict.  c.  1 12.  makes  better  Provision  for  ac- 
quiring Lands  for  the  Defence  of  the  Realm. — ^The 

23  &  24  Vict  c.  123.  amends  the  Laws  relating  to 
the  Government  of  the  Navy.— The  23  &  24  Vict 
c.  140.  facilitates  the  Acquisition  by  Rifle  Volunteer 
Corps  of  Oroands  fur  Rifle  Practice.] 


ARREST. 


[See  Assault — Bail — Bankrupt — Falsr  Tm- 

PRISONMBIIT — POLICB  OFFICER — PRISONER.] 

(A)  For  Debt  urdbr  20^ 

(B)  Privilbob  from. 

(C)   DlSOHARGB. 


(A)  For  Debt  usdbr  20/. 

A  plaintiff  who  issues  a  writ  of  ca.  ta.  on  a  judg- 
ment for  less  than  2QL  is  liable  to  an  action  of  tres- 
pass, without  the  writ  being  first  set  aside.  Brooks 
V.  JSodgkinaon^  29  Law  J.  Rep.  (n.8.)  Exch.  93;  4 
Hurl.  &  N.  712. 

After  judgment  had  been  recovered  for  a  debt 
exceeding  20/.,  the  defendant  paid  certain  instalments 
to  the  plaintiff,  which  reduced  the  amount  due  under 
the  judgment  to  18/.  Ids.: — Held,  that,  notwithstand- 
ing the  7  &  8  Vict.  c.  96.  s.  57,  the  defendant  might 
be  taken  in  execution  to  eatisfy  such  sum.  HcHberi 
V.  Starkey^  4  HurL  &  N.  125. 

(B)  Pritilbob  from. 

An  attorney,  not  being  attorney  in  the  cause, 
attended  the  Lord  Mayor's  Court  for  the  purpose  of 
advising  the  bail  during  the  proceeding  of  putting  in 
bail  to  dissolve  an  attachment  against  a  defendant : 
— Held,  that  he  was  not  privileged  from  arrest  upon 
a  CO.  sa,  JoMS  v.  Marahallt  26  Law  J.  Rep.  (n.s.) 
C.P.  229  i  2  Com.  B.  Rep.  N.S.  615. 

Though  an  appellant  comes  to  London  long  before 
it  is  necessary  to  do  so  in  order  to  attend  the  hearing 
of  his  cause,  so  that  if  then  arrested  he  would  not 
be  discharged,  yet  if  no  arrest  is  made  until  his  cause 
is  actually  in  the  paper,  he  will  be  discharged  out 
of  custody.    Persse  v.  Persse,  5  H.L.  Cns.  671. 

The  privilege  from  arrest  under  civil  process  is 
entire — evndo,  morando  et  redeundo.  If,  therefore, 
a  party  cannot  claim  his  privilege  eundoetmoramdo, 
he  will  not  be  entitled  to  it  redeundo.  A  voluntary 
prosecutor — as  a  common  informer — ^is  not  entitled 
to  any  privilege  from  arrest    A  person  attended 


before  a  Justice  of  the  Peace  to  obtain  a  sommona 
against  a  derk  to  the  trustees  of  a  turnpike  road  for 
not  transmitting  a  statement  of  the  accounts  of  the 
trust,  pursuant  to  section  5.  of  statute  12  &  13  Vict, 
c.  87.  (which  subjects  the  clerk  so  offending  to  a 
penalty),  and  obtained  the  summons : — Held,  that 
he  was  not  entitled  to  privilege  from  arrest  in  return- 
ing. £x  porta  CMett,  26  I^w  J.  Rep.  (h.s.)  Q.B. 
293;  7  £.  &  B.  955. 

A  person  attending  before  a  police  magistrate  as  a 
witness  on  a  charge  of  felony  after  a  remand,  is  pri- 
vileged from  arrest  on  civil  process,  eiMKfo,  moro/ndo 
€l  redeundo,  though  he  was  not  under  reoofcnisances 
or  summons  to  appear.  McmUigve  v.  J7amsoM, 
27  Law  J.  Rep.  (n.s.)  C.P.  24;  8  Com.  B.  Rep. 
N.S.  292. 

(C)   DlSOHARGl. 

A  defendant  who  has  been  held  to  bail  by  a  Judge's 
order  under  the  1  &  2  Vict.  c.  110.  s.  3.  may,  on 
appeal  against  the  order,  dispute  the  existence  of 
the  plaintiff's  cause  of  action.  Siammers  v.  ffitghet, 
25  Law  J.  Rep.  (n.s.)  C.P.  247;  18  Com.  B.  Rep. 
527. 

An  arrest  under  a  ea.  sa,  by  a  bailiff,  to  whom  the 
warrant  is  not  addressed,  in  the  absence  of  the  oflicer 
to  whom  it  is  addressed,  even  though  such  officer  has 
engaged  him  to  assist  him  in  his  absence,  he  himself 
being  at  a  considerable  distance  at  the  time  of  the 
arrest,  is  irregular,  and  the  defendant  will  l)e  dis- 
charged out  of  custody.  Kkoda  v.  J7tffl,  26  Law  J. 
Rep.  (n.8.)  Exch.  265. 

A  rule  to  discharge  him  is  properly  directed  to  the 
plaintiff,  and  not  to  the  sheriff.     Ibid. 

If  the  rule  does  not  ask  for  costs,  the  Court  will 
not  impose  it  as  a  condition,  that  the  defendant  shall 
bring  no  action.     Ibid. 

The  plaintifis  and  the  defendant  being  foreigners 
resident  abroad,  the  debt  having  been  also  contracted 
abroad,  the  defendant  was  induced  by  S,  acting  in 
collusion  with  the  plaintiffis,  on  the  pretence  of  ar- 
ranging an  agencv,  to  come  to  England,  and  imme- 
diately on  his  arrival  was  arrested  at  the  suit  of  the 
plaintiffs  on  an  order  to  hold  to  bail,  under  1  &  2 
Vict  c  110.  s.  8.  The  Court,  on  motion,  rescinded 
the  order  and  discharged  the  defendant,  and  set 
aside  the  service  of  the  writ  of  summons  and  all  pro- 
ceedings thereunder.  iSfem  v.  VaUcenhuyseny  27 
Law  J.  Rep.  (vs.)  Q.B.  236;  E.  B.  &  £.  65. 

SemhU — that  the  Judge  has  an  absolute  discre- 
tion, under  the  1  &  2  Vict  c.  110.  s.  3,  in  granting 
or  refusing  an  order  to  hold  to  bail.     Ibid. 

The  plaintiff  brought  an  action  under  the  Summary 
Procedure  on  Bills  of  Exchange  Act,  1855,  against 
tile  defendant  as  dmwer,  and  R  as  acceptor  of  a  bill 
of  exchange  for  15/.,  and  obtained  judgment  against 
the  defendant  for  the  debt  snd  costs,  and  against  R 
for  the  debt  without  coats ;  and  a  fi.  fa,  was  issued 
against  each,  which  the  sheriff  was  unable  to  execute. 
The  plaintiff  then  brought  an  action  against  the  de- 
fendant on  the  judgment  for  debt  and  costs,  which 
together  exceeded  202.;  and  judgment  was  signed, 
and  a  ea.  sa.  was  issued  for  the  whole  amount  of  the 
judgment  debt  and  costs  in  the  new  action.  After 
the  ca.  sa.  was  issued  the  jS.  fa.  was  executed  on  R's 
goods,  and  the  amount  of  the  debt,  15/.,  levied.  Sub- 
sequently to  this  the  defendant,  being  in  custody,  was 
detained  under  the  ca.  sa.,  the  amount  due  on  the 
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jadgment  being  then  reduced  below  202.  by  the  levy 
under  the  jC-  f^  against  R: — Held,  that  the  detainer 
nnder  the  en.  to.  was  lawful,  and  that  the  defendant 
was  not  entitled  to  be  discharged  until  he  had  paid 
the  halance  due  on  the  judgment.  WttiL  ▼.  Paiiar, 
28  Law  J.  Rep.  (a.s.)  Q.a  81 ;  1  E.  &  £.  17d. 


ARSON. 


The  prisoner  was  convicted  on  an  indictment  for 
unlawfully  and  maliciously  setting  fire  to  a  stack  of 
grain,  under  the  statute  7  Will.  4.  &  1  Vict.  e.  89. 
s.  10.  It  was  proved  that  the  stack  which  the  pri- 
soner set  fire  to  was  a  stack  of  the  flax  plant  with  the 
seed  in  it  The  jury  found  that  flax  seed  wns  a  grain: 
— Held,  that  the  conviction  was  proper.  The  Qieeen 
T.  Speneer,  26  Law  J.  Rep.  (n.s.)  M.C.  16 ;  Dears. 
&  B.  131. 

A  penon  who  malidoosly  sets  fire  to  his  own  goods 
in  his  own  house  with  intent^  by  burning  the  goods,  to 
defraud  an  insuranoe  office,  hut  does  not  set  fire  to  the 
house,  may  be  oonvicted  of  felony,  under  an  indict- 
ment framed  upon  the  statutes  14  &  1 5  Viet  e.  19. 
and  the  7  Will.  4.  &  1  Vict.  c.  89.  The  Queen  v. 
Lffone,  28  Law  J.  Rep.  (as )  M.C.  33 ;  BeU,C.  C  38. 


ASSAULT. 
[Arrest  for,  see  Polici  Of? ioib.  And  see  Falsb 

iMPBiaONIIENT.] 

(A)  What  amovitts  to  an  Assault. 

(B)   JUSTIOIIB    ClBTIFIOATI    OF    DISMISSAL   OF 

Cha&ob. 
(C)  Pliaduo  dt  Aotiors  fok. 


(A)  What  amounts  to  an  Assault. 

In  order  to  constitute  an  assault  and  battery, 
punishable  by  the  criminal  law,  the  act  complained 
of  must  be  done  with  a  hostile  intention.  Cotoard  v. 
Badddey,  28  Law  J.  Rep.  (n.8.)  Exch.  260 ;  4  HurL 
&  N.  478. 

To  an  action  for  assaulting  and  beating  the  plain- 
tiff, and  giving  him  into  custody,  the  defendant 
pleaded  soa  ancmU  dememte.  The  assault  by  the 
plaintiff  consisted  in  the  plaintiff  placing  his  hands  on 
the  defendant's  shoulders,  in  order  to  aH  his  atten- 
tion to  the  hose  of  a  fire-engine  which  the  defendant 
was  superintending.  The  jury  having  found  that 
what  the  plaintiff  did  was  not  with  a  hostile  intention* 
— Held,  that  the  plea  -was  not  proved.    Ibid. 

(B)  Jusrioi's  CsaTiFioATi  of  Dismissal  of 

Chaboi. 

The  granting  a  certificate  of  dismissal,  under  section 
27.  of  the  9  Oeo.  4.  c.  31,  is  a  ministerial,  and  not  a 
judicial  act ;  and  a  magistrate  having  hevd  a  charge 
of  assault  and  dismissed  such  charge,  on  either  of  the 
grounds  stated  in  that  section,  is  bound  to  grant  a 
certificate,  stating  the  fact  of  such  dismissal,  .ffoa- 
coA  V.  iSbmes,  28  Law  J.  Rep.  (h.s.)  M.C.  196. 

Such  certificate,  though  not  applied  for  and  not 
drawn  up  in  the  presence  of  the  parties,  is  a  good 
defeooe,  under  section  28,  to  an  action  for  the  assault 
IbUL 

The  word  **  forthwith  "*  in  section  27.  of  9  Geo.  4. 
e.  31.  means  "  forthwith  upon  the  application  of  the 
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party  entitled  to  the  certificate,**  and  not  **  forthwith 
upon  the  dismisnl  of  the  complaint"  Tlierefore, 
wbere  a  charge  of  assault  was  heard  and  dismissed  as 
not  proved  on  the  17th  of  February,  application  for 
certificate  made  on  the  22nd,  but  not  obtained  on 
that  day  in  consequence  of  the  absence  of  the  magi^ 
trete,  but  on  application  on  the  24th  obtained,  and 
dated  as  of  the  17th,  the  day  on  which  the  charge 
was  heard, — Held,  that  such  certificate  so  obtained 
was  a  good  defence,  under  section  28,  to  an  action  for 
the  assault  Closlar  v.  JETeCikertfi^loii,  28  Law  J.  Repw 
(n.s.)  M.G.  198. 

SembU — ^that  the  application  for  the  certificate  may 
be  made  at  any  time  after  the  complamt  has  been 
dismissed.    Ibid. 

(C)  Plkadinq  in  Actions  foil 

In  an  action  for  an  assault,  it  is  competent  to  the 
defendant  to  give  evidence  of  an  assault  by  the  plain- 
tiff,  without  a  plea  of  <oi»  iuatnUt  dememe.  Sjfere  v. 
Chapman,  2  Com.  B.  Rep.  N.S.  438. 


ASSIGNMENT. 

<A)  What  amounts  to  an  Assignment. 
(B)  Gonbt&uotion  and  £ffiot  of. 


(A)  What  amounts  to  an  Asbionmsnt. 

A  B«  one  of  the  next-of-kin  of  a  testator,  wrote  to 
the  executor  to  the  following  effect: — ^**I  wish  you 
would  be  so  good  as  to  pay  to  my  cousin  John  one- 
third  part  of  the  personal  estate  which  I  am  entitled 
to  from  my  late  unde^  effects.  You  will  please  to 
pay  the  remainder  two-thirds  of  the  personal  effects 
due  to  me  from  my  late  unole  to  my  uncle  George 
and  yourself**  Part  of  the  testator^  personal  estate 
was  set  aside  to  answer  an  annuity,  and  the  rest  was 
distributed  as  to  the  share  of  A  B  (aince  deceased), 
according  to  his  directiona  When  the  annuitant 
died,  A  B's  personal  representatives  claimed  a  share 
in  the  fond  subsequently  distributed  :..-Held,  that 
the  letter  operated  as  an  effectual  assignment  of 
A  B*s  share,  and  that  the  parties  named  in  it  were 
entitled,  not  only  to  the  share  immediately  distributed, 
but  to  the  further  share  of  the  fund  set  apart  to 
answer  the  annuity.  Latuhe  v.  OrUm,  29  Law  J. 
Rep.  (n.s.)  Chanc.  319  ;  1  De  Gex  Sl  Sm.  125. 

(B)  Construction  and  Effect  of. 

The  doctrine  that  a  conveyance  of  property  to 
trustees  in  fevour  of  creditors  opentes  as  a  mere 
power  to  mandatories  or  agents,  revocable  until  com- 
municated to  or  assented  to  by  the  creditors,  does  not 
apply  where  the  trustee  himself  takes  a  beneficial 
interest  under  the  deed.  Semble,  that  where  a  deed 
of  assignment  has  been  executed  to  a  stranger  as 
trustee  for  creditors,  a  communication  of  the  trust  to 
a  creditor,  by  reason  of  which  he  may  not  have  pur- 
sued his  remedy,  or  his  position  may  have  been 
altered,  will  render  the  deed  irrevocable  by  the 
assignor,  without  any  actual  assent  by  any  creditor. 
The  rule  of  law,  that  a  deed  of  conveyance  prtskl 
fade  passes  the  property  to  the  party  to  whom  it  is 
conveyed  (subject  to  the  right  of  disclaimer)  without 
any  act  of  assent  on  his  part,  applies  equally  where 
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the  dc0d  cMatai  an  OBcrom  tniit  A,  on  the  19th 
of  August,  homd  Juie  eioeated  a  deed  of  asigniiient 
to  the  pkmttff  (vho  was  a  oedttor  of  A),  as  trastee 
lor  the  benefit  of  such  of  his  creditors  as  shonld  sign 
the  deed,  and  plaeed  it  in  the  hands  of  his  own 
attonejr,  ondcrtaldng  to  oommunieate  himself  with 
the  plaiotiir.  Aoeoidingly,  on  the  22nd,  A  wrote  to 
the  plaintiff,  iofimninghim  that  he  had  executed  the 
deed,  and  asking  him  to  act  as  trustee.  This  letter 
was  reeeived  by  the  plaintiff  on  the  2$rd,  abont 
1  o^dock  P.M.;  and  on  the  24th  the  plaintiff  replied, 
accepting  the  trust,  and  on  the  SOth  executed  the 
deed.  About  4  o'clock  p.m.  on  the  23rd,  a  Jl,  fa.,  at 
tiie  suit  of  the  defendant  against  A,  was  delivoed  to 
the  sheriff: — Held,  first,  that  the  assignee  bemg  a 
creditor  taking  a  benefidal  interest  under  the  deed, 
and  not  a  mere  mandatory,  the  deed  did  not  operate 
as  a  Toluntary  oonTeyanoe,  revocable  by  A,  until  the 
assent  of  some  third  party  as  creditor.  Secondly, 
that  the  title  to  the  property  vested  in  the  plaintiff 
immediately  upon  the  execution  of  the  d^,  and 
therefore  prevailed  against  the  defendant's  execution. 
Siggen  r.  Etmna,  24  Law  J.  Bep.  (ir.s.)  Q.B.  305 ; 
5  £.  &  B.  367. 

By  an  assignment  of  looms  on  certain  premises^ 
and  **"  other  effects  and  things  thereto  belonging  more 
particularly  set  forth  in  the  schedule,"  articles  used 
therewith,  they  hanng  been  upon  the  premises,  were 
held  to  pass,  although  the  looms  only  were  mentioned 
in  the  scheiule.  Cort  ▼.  Saffar,27  Law  J.  Bep. 
(v.s.)  Exch.  373;  3  HurL  &  N.  370. 

When  on  the  &ce  of  an  assignment  of  personalty 
it  is  plain  that  it  was  intended  to  operate  as  a  con- 
tinuing security,  and  to  apply  to  property  afterwards 
acquired,  and  substituted  for  that  whi<m  was  origi- 
ginally  assigned,  it  will,  if  the  words  are  capable  of 
such  a  cmistruction,  be  so  applied.  Carr  ▼.  AUaU; 
AUatt  ▼.  Coir,  27  Law  J.  Rep.  (ir.0.)  Exch.  385. 

And  where  in  such  a  case  the  deed  was  found 
capable  of  such  a  construction,  although  rather  in  the 
indirect  form  of  a  power  of  attorney  tiian  in  the  way 
of  direct  conveyance,  it  was  constnied  to  extend  to 
stock  and  growing  crops  on  a  form  not  occupied  by 
the  assignor  at  the  time  of  the  execution  of  the  deed. 
Ibid. 

A,  by  deed,  conveyed  all  his  property  to  trustees 
for  the  benefit  of  his  creditors.  The  conveyance 
contained  general  words,  amongst  others  "all  and 
singular  other  the  personal  estate  and  effects  whatso- 
ever,** and  all  *'  writings**  belonging  to  the  same.  He 
was  possessed,  at  the  time,  of  a  policy  of  insurance 
on  his  own  life,  the  existence  of  which  was  not  known 
to  the  trustees,  and  which  renuuned  in  his  possession. 
He  died :  the  trustees,  having  afterwards  learnt  the 
existence  of  the  policy,  claimed  it  from  his  executor, 
who  refused  to  deliver  it  up,  and  who  obtained  the 
money  from  the  insurance  oflice: — Held,  by  the 
Exchequer  Chamber,  affirming  the  judgment  of 
the  Court  of  Queen's  Bench,  that  the  legal  property 
in  the  writing,  and  the  beneficial  interest  in  the  con- 
tract, passed  to  the  trustees  by  the  deed ;  that  they 
might  maintain  trover  for  the  policy  against  the  exe- 
cutor ;  and  that  the  proper  measure  of  the  damages 
under  the  circumstances  was  the  amount  of  the 
money  obtained  by  it.  W<a9on  v.  M'Lecm,  E.  B. 
ft  E.  75. 
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[See  COHTEAOT.] 


ATTACHMENT. 
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] 

(A)  Fob  Cohtbmft  of  Pbocsm. 

(B)  Fob     Disobbdibbcb     or     O&dbbs    ahp 

Dbcrbbs. 

(C)  Fob  Disobbdibk CB  OP  Ihju!cctiov  AT  Law. 

(D)  Pbacticb  a8  to  Rclb  fob,  aud  Sibyicb. 


(A)  Fob  Covtempt  of  Pbocbss. 

The  Court  granted  an  order  for  an  attachment 
against  A  for  disobedience  oftiBubpema  to  bring  in  a 
will;  but  directed  that  the  attachment  should  lie  in 
the  Registry  for  eight  days  after  notice  to  A  of  its 
having  issued,  before  proceedings  should  be  taken  to 
enforce  it.  Stmrnons  v.  Dean^  27  Law  J.  Rep.  (fr.s.) 
Prob.  &  M.  103. 

The  application  for  such  attachment  is  contentiona 
business.     Ibid. 

The  Court  refused  to  enforce  a  writ  of  sequestra- 
tion by  an  attachment  against  the  tenants  who  held 
under  the  penon  whose  estate  had  been  sequestered, 
and  who  refosed  to  give  up  possession,  but  ordered 
a  writ  of  assistance  to  the  sheriff  to  be  issued. 
Sayleif  v.  BagUjf,  29  Law  J.  Rep.  (b.8.)  Piob.  M. 
&A.72. 

An  administratrix  was  cited  to  bring  in  an  aooount 
and  file  an  inventory.  After  service  of  Uie  citation  she 
married.  Not  having  brought  in  an  account  or  filed 
an  inventory,  an  attachment  was  issued  against  her, 
notwithstanding  her  coverture.  Baker  v.  Baker, 
29  Law  J.  Rep.  (h.s.)  Prob.  M.  &  A 138. 

(B)  Foe  Disobbdiutob  of  Obdbbs  ahd  Dbcriib. 

An  order  by  a  Judge  **  that  the  plaintifir*s  attorney 
do  forthwith  declare,  in  writing,  to  the  defendants 
attorney  or  agent,  the  profession,  occupation  or 
quality,  and  place  of  abode  of  the  plaintiff,  and  that 
after  five  days  all  ftirther  proceedings  be  stayed  until 
such  delivery,*^  is  not  a  good  order  under  section  7. 
of  the  Common  Law  Procedure  Act,  1852  (15  &  16 
Vict  c.  76).  Malpoi  ▼.  Mudd,  27  Law  J.  Rep. 
(n  8 )  Exch.  367;  S  HurL  &  N.  246. 

Where  a  Judgels  order  in  the  above  form  was  not 
complied  with,  the  Court  refused  to  attach  the  at- 
torney for  contempt,  such  order  not  being  good  under 
the  statute,  and  if  made  under  the  common-law 
jurisdiction  of  the  Courts,  requiring  to  be  made  a  rule 
of  Court    Ibid. 

Where  a  statute  directs  that  a  proceeding  under 
it  may  be  enforced  by  application  to  a  Judge,  upon 
an  affidavit  of  the  focts,  for  a  summons^  the  granting 
of  the  summons  without  an  affidavit  sworn  at  the 
time  is  only  an  irregularity,  and  does  not  affect  the 
validity  of  an  order  duly  made  in  other  respects  upon 
such  summons.  JSx  parte  Furber,  27  Law  J.  Rep. 
(n.b.)  Exch.  458 :  nom.  Furber  v.  Sturme^,  8  Hurl. 
&  N.  521. 

The  statute  19  &  20  Vict  c.  108.  s.  48.  enacted, 
that  **  no  writ  of  mandamus  shall  henceforth  ssue  to 
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a  Judge  or  an  officer  of  the  eountj  court,  for  refusing 
to  do  any  act  relating  to  the  duties  of  his  office;  but 
anj  party  requiring  such  act  to  be  done  may  apply 
to  any  superior  Court  or  a  Judge  thereof,  upon  an  affi- 
davit of  the  facts,  for  a  rule  or  summons  calling  upon 
ioch  Judge,  &c.  to  shew  cause  why  such  act  should 
not  be  done;  and  if  after  the  service  of  such  rule  or 
summons  good  cause  shall  not  be  shewn,  the  superior 
Court,  or  Judge  thereof,  may  by  rule  or  order  direct 
the  act  to  be  done,  and  the  Judge  or  officer  of  the 
county  court,  upon  being  served  with  such  rule  or 
order,  shall  obey  the  same  on  pain  of  attachment.** 
A  summons  was  issued  in  the  usual  way  at  chambers, 
without  an  affidavit,  calling  upon  a  Judge  of  the 
county  court  to  shew  cause  why  he  should  not  sign 
an  appeal  case.  He  did  not  attend,  and  an  order 
founded  on  affidavits  was  subsequently  made  by  a 
Judge  at  chambers,  directing  the  Judge  of  the  county 
eourt  to  sign  the  case.  This  order  was  disobeyed, 
and  in  the  ensuing  term  a  rule  for  an  attachment  was 
obtained.  A  croas-rule  was  subsequently  obtained 
to  set  aside  the  summons  and  order: — Held,  that 
the  circumstance  of  an  affidavit  not  baring  been 
made,  was  only  an  irreguUrity,  and  did  not  affect  the 
validity  of  the  Judged  order,  and  also  that  in  answer 
to  the  rule  for  an  attachment,  it  was  too  late  for  the 
county  eourt  Judge  to  object  that  the  case  was  in- 
correctly stated.    Ibid. 

In  the  Ecclesiastical  Courts^  before  a  party  could 
be  pronounced  in  contempt  for  disobedience  of  a 
decree  for  restitution  of  conjugal  rights,  a  monition 
iasned  calling  on  him  to  obey  the  decree.  In  this 
court,  the  decree  should  eontain  an  order  that  it  be 
obeyed  within  a  time  specified;  if  it  does  not,  the 
Court  will  not  grant  an  attachment  until  such  an 
ofder  has  been  served.  Cherry  v.  Cherry,  29  Law 
J.  Rep.  <N.s.)  Prob.  M.  &  A  141. 

(C)  Fob  DnoBiDUHOB  or  Injuhotion  at  Law. 

Where  a  writ  of  injunction  has  been  granted  by  a 
Court  of  common  law  under  the  Common  Law 
Procedure  Act,  1854,  s.  82,  to  restrain  the  defen- 
dant from  committing  the  nuisance  for  which  the 
action  has  been  brought,  such  injunction  continues 
until  it  is  got  rid  of  by  the  defendant;  even  after  a 
reference  to  an  arbitrator  (on  motion  for  an  attach- 
ment) and  alterations  of  the  defendants  works  in 
accordance  with  the  arbitratorli  recommendations, 
•0  as  to  prevent  the  recurrence  of  the  nuisance. 
And  it  is  competent  for  the  plaintiff  to  apply  at  any 
time  for  an  attachment  in  case  of  disobedience  to 
the  injunction;  and,  «em520,  during  the  long  vacation 
he  may  apply  to  a  Judge  at  chambers^  jOe  la  Rue 
▼.  Forteteue,  26  Law  J.  Rep.  (n.s.)  Exch.  339;  2 
HurL  &  N.  324. 

If  on  such  a  reference,  under  the  authority  of  the 
Court,  pending  a  rule  for  an  attachment,  the  arbi- 
trator reports  that  after  the  injunction  issued  there 
was  a  continuance  of  the  nuisance,  the  defendants 
will  be  liable  to  the  costs  of  the  rule  and  the  refer- 
ence (the  costa  having  been  reserved  by  the  Court 
for  ita  discretion),  even  although,  in  consequence  of 
their  having  adopted  his  recommendations,  the  rule 
for  an  attachment  is  not  proceeded  with.    Ibid. 

I  (D)  Praotiob  as  to  Rule  fob,  and  Sebyiob. 

An  attaehriient  will  not  be  granted  absolute  in  the 
first  iostanee  for  non-payment  of  costs  when  the  rule 


of  Court  ordering  pajrment  of  the  costs  is  a  rule 
making  the  Judged  order  ordering  the  party  to  do  an 
act  a  rule  of  Court,  and  the  applicant  will  not  aban- 
don the  right  to  apply  for  an  attachment  on  the  other 
party  for  disobedience  of  the  order.  Critp  v.  Groans 
bridge,  27  Law  J.  Rep.  (n.s.)  Q.B.  183. 

An  application  on  the  last  day  but  one  of  term  to 
enlarge  a  rule  for  an  attachment  without  any  affi- 
davit of  attempts  to  serve,  was  refused.  SnUih  v. 
North,  27  Law  J.  Rep  (n.s.)  Exch.  421. 

The  Court  will  not  break  in  upon  the  rule  which 
requires  personal  service  for  the  purpose  of  an  at- 
tachment, although  the  defendant  keeps  himself 
secluded  in  order  to  evade  service,  and  there  is 
reason  to  believe  that  the  rule  of  Court  has  been 
brought  to  his  knowledge.  Thomas  v.  BawUTtgi, 
28  Law  J.  Rep.  (n.8.)  Exch.  347. 


ATTACHMENT  OF  DEBTS. 

[In  the  Lord  Mayor*B  Court  of  London,  see  Pbo- 
bibition,  TrtdvnnUk  v.  Oliver — Baynard  v.  Sim- 
mons, 5  E.  &  B.  59;  6  Law  J.  Dig.  45—ffolmei  v. 
Tutton,  5  £.  &  B.  65;  6  Law  J.  Dig.  45.J 

(A)  What  Dbbts  hat  bb  attaohbb. 

(B)   SUIBO  OB  DISOHABOIMG  THB  GaBNISHBB. 

(C)  Pbaotiob. 

(D)  Llabilitt  or  Gabhishbb  to  Co8X& 


(A)  What  Debts  mat  be  attached. 

A  superannuation  allowance,  granted  by  a  resolu- 
tion of  the  Board  of  Directors  of  the  East  India 
Company  to  a  retired  clerk,  under  the  authority  of 
the  53Gieo.  3.  c  155.  s.93,  is  only  a  gratuity;  and 
the  grant,  to  be  binding  on  the  company,  must 
be  by  deed.  For  both  these  reasons,  the  allowance 
is  not  a  debt  which  can  be  attached  on  behalf  of  a 
judgment  creditor  of  the  grantee,  under  the  Com- 
mon Law  Procedure  Act,  1854.  Itme$  v.  the  EaU 
India  Company,  25  Law  J.  Rep.  (n.8.)  C.P.  154 ; 
17  Com.  B.  Rep.  351. 

By  an  act  of  parliament  for  improving  certain  parts 
of  Westminster,  Commissioners  were  incorporated 
for  that  purpose,  and  were  empowered  to  borrow 
money  on  bond,  and  to  advance  money  to  builders 
for  building  purposes.  By  the  terms  of  the  bonds 
all  bondholders  were  to  be  paid  pari  passu.  The 
Commissioners  accordingly  advanced  a  sum  to  M, 
b  buflder.  The  plaintiff,  a  bondholder,  brought  an 
action  against  the  Commissioners  on  one  of  these 
bonds,  and  they  suffered  judgment  to  go  by  default : 
— Held,  that  the  debt  due  from  M,  the  builder,  to 
the  Commissioners  was  not  a  **  debt'*  which  could  be 
attached  under  the  garnishment  clause  of  the  1 7  &  1 8 
Vict  c.  125.  s.  61,  as  the  attaching  and  compelling 
immediate  payment  thereof  would  give  a  preference 
to  the  plaintiff  over  the  other  bondholders,  in  viola- 
tion of  the  terms  of  the  bond.  Kennett  v.  the  West* 
mmeter  Improvement  Commissioners,  25  Law  J. 
Rep.  (n.s.)  Exch.  97;  11  Exch.  Rep.  349. 

The  debts  owing  from  the  garnishee  to  the  judg- 
ment debtor  spoken  of  in  the  61st,  62nd  and 
63rd  sections  of  the  Common  Law  Procedure  Act, 
1854  (17  &  18  Vict.  c.  125),  and  as  to  which  a  Judge 
IS  thereby  empowered  to  make  certain  orders,  do  not 
include  debts  of  which  the  judgment  debtor  has, 
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before  judgment,  diveeted  himMlf  by  a  bond  Jtde 
asBtgnment.  Hirtck  ▼.  Coaies,  25  Law  J.  Rep. 
(11.8.)  C.P.  315;  18  Com.  B.  Rep.  757. 

Where  a  plaintiff  has  sued  in  &e  county  court  on 
a  judgment  in  the  superior  Court,  and  has  obtained 
an  order  for  payment  by  instalments,  some  of  which 
have  been  paid, — Held  (hmtanU  Bramwell,  B.), 
that  he  cannot  resort  to  the  process  of  the  superior 
Court  to  enfiirce  the  judgment  of  that  Court.  Jonet 
T.  Jenner,  25  Law  J.  Rep.  (er.s.)  Ezch.  319. 

A  verdict  in  an  action  of  contract  for  unliquidated 
damages,  without  judgment,  is  not  "a  debt  owing 
or  accruing,"  and  cannot  be  attached  under  section 
61.  of  the  Common  Law  Procedure  Act,  1854. 
Jones  V.  Tkompaon,  27  Law  J.  Rep.  {tt.a)  Q.B. 
284;  £.  B.  &  K.  68. 

Under  the  Common  Law  Procedure  Act,  1854, 
a.  61,  on  a  joint  judgment  against  Beveral,a  debt  due 
to  any  one  or  more  of  the  judgment  debtors  may  be 
attached.  Miller  v.  Mywn,  28  Law  J.  Rep.  (ir  s.) 
Q.B.  324. 

A  sum  for  which  a  person  obtains  a  verdict  in  an 
action  on  a  marine  policy  of  insurance,  is  not  a  debt 
**  owing  or  accruing  "  to  such  person  which  can  be 
attached  under  the  Common  Law  Procedure  Act, 
1854,  s.  61,  until  judgment  has  been  signed  in  such 
action.  Dreuer  v.  /oAns,  28  Law  J.  Rep.  (n.s.) 
C.P.  281;  6  Com.  B.  Rep.  N.S.  429. 

Where,  therefore,  one  judgment  creditor  of  such 
person  hud,  under  the  act,  obtained  an  order  to 
attach  between  the  verdict  and  judgment,  and  another 
such  judgment  creditor  had  obtained  a  similar  order 
after  the  judgment,  the  last  order  alone  was  allowed 
to  take  effect.    Ibid. 

Qucere — If  money  in  the  hands  of  the  judgment 
debtor's  bankers,  merely  as  such,  is  liable  to  attach- 
ment. Sei^mow  ▼.  the  OorporaHon  of  Brecon,  29 
Law  J.  Rep.  (n.8.)  Exch.  243. 

A  judgment  debtor  who  is  an  executor  or  admi- 
nistrator is  within  the  garnishee  dauses  of  the 
Common  Law  Procedure  Act,  1854;  and,  therefore, 
a  debt  due  to  such  judgment  debtor,  in  his  repre- 
sentative capacity,  may  be  attached  by  a  judgment 
creditor  of  tiie  executor  in  the  same  right.  Bwicn 
T.  Boberts,  29  Law  J.  Rep.  (f.b.)  Exch.  484. 

A  judgment  creditor  may  proceed  against  the 
garnishee  notwithstanding  a  decree  for  administration 
of  the  estate  in  Chancery.    Ibid. 

(B)  Suing  ob  DisoHAsaiiro  thk  Oabvishix. 

Under  the  Common  Law  Procedure  Act,  1854, 
8.  64,  it  is  discretionary  in  the  Judge  to  order,  if 
the  garnishee  disputes  his  liability,  Uiat  the  judg- 
ment creditor  shall  be  at  liberty  to  proceed  against 
the  garnishee  by  writ  WUe  v.  Birhemhaw,  29 
Law  J.  Rep.  (n.s.)  Exch.  240. 

Qucere — Whether,  if  the  Judge  decline  to  make 
such  an  order,  the  Court  will  review  his  decision, 
unless  by  consent.  Semble — ^that  they  may  do  so; 
but  they  will  not  make  the  order  unless  such  facts 
are  shewn  as  raise  a  reasonable  ground  for  supposing 
that  the  judgment  creditor  is  entitled  to  execution. 
Ibid. 

And  where  (the  matter  having  been  referred  to 
the  Court  by  the  Judge)  the  attorney  of  the  judg- 
ment creditor  had,  after  judgment,  taken  an  assign- 
ment from  the  gumishee  of  a  debt  growing  due,  and 
which  had  been  paid  before  the  application,  there 


being  nothing  to  shew  that  the  asrignment  and  the 
payment  under  it  were  not  hand  Jide,  the  Court 
refused  to  make  an  order.    Ibid. 

Where  on  an  order  to  attach  debts,  the  Court 
cannot  clearly,  beyond  all  doubt,  see  that  the  gar. 
nisbee  is  not  Unble  to  attschment,  they  will  not  set 
aside  the  order  without  allowing  the  judgment  cre- 
ditor to  proceed  against  him  by  writ.  So  held  where 
the  order  was  made  against  the  garnishee  only  as 
the  treasurer  of  a  corporation.  Seymour  v.  the  Cfor- 
ponUionofBrecon,29  Law  J.  Rep.  (h.8.)  Exch.  248. 

Where  an  order  for  the  attachment  of  debts  due 
to  a  judgment  debtor  has  been  obtained  ex  petrte^ 
under  the  Common  Law  Procedure  Act,  1854,  s.  61^ 
and  a  summons,  calling  on  the  garnishee  to  shew  cause 
why  he  should  not  pay  the  money  to  the  judgment 
creditor,  has  been  iisued,  and  the  garnishee  appean 
and  disputes  his  liability,  and  the  judgment  creditor 
does  not  ask  to  be  allowed  to  proceed  against  him 
by  writ,  the  Judge  may  not  only  dismiss  the  sum- 
mons, but  dischaige  the  attachment  order  altogether. 
WintU  V.  WiUiam,  27  Law  J.  Rep.  (m.8.)  Exch. 
311;  3  Hurl.  &  N.  288. 

(C)  PftAcnoi. 

A  garnishee  whose  debt  has  been  attached,  and 
who  has  been  summoned  undear  the  garnishee  clause 
of  the  Common  Law  Procedure  Act,  1854,  has  no 
right  to  substitute  a  different  mode  of  discharging 
his  debt  from  that  already  existing  between  the  judg- 
ment creditor  and  the  judgment  debtor.  Twmer  v. 
Jones,  26  Law  J.  Rep.  (xr  s.)  Exch.  262;  1  HurLft 
N.  878. 

If  before  regular  service  of  a  garnishment  sum- 
mons the  garnishee  (an  order  for  executors  having 
been  granted,)  bond  fide  pays  the  debt,  he  is  pro- 
tected. Cooper  ▼.  Brayne,  27  Law  J.  Rep.  (ir.8.) 
Exch.  446. 

If  the  judgment  debtor  receives  a  debt  which  has 
been  attached,  from  the  garnishee,  with  notice  of  the 
lien  of  the  judgment  debtor^  attorney,  he  will  be 
liable  to  repay  it  to  the  attorney.  EUdell  v.  Chmmg^ 
ham,  28  Law  J.  Rep.  (n.&)  Exch.  213. 

(D)   LlABIUTT  or  GaBNISHBE  to  COflTB. 

Where,  under  the  17  &  18  Vict.  c.  125,  the 
Common  Law  Procedure  Act,  1854,  the  garnishee 
disputes  his  liability  to  the  judgment  debtor,  and  the 
Court,  by  an  order,  under  the  64th  section,  autho- 
rizes the  judgment  creditor  to  proceed  by  writ  against 
the  garnishee,  omitting  all  mention  of  costs^  the  suo- 
oessftd  party  is  entitled  to  his  costs  in  the  ordinary 
way,  and  no  order  of  the  Court,  under  the  67tb 
section,  is  necessary  for  that  purpose.  Jokneon  v. 
Diaawnd,  25  Law  J.  Rep.  (n.s.)  Exch.  40;  11 
Exch.  Rep.  431. 


ATTORNEY  AND  SOLICITOR. 

[The  Laws  relating  to  Attornies,  Solicitors, 
Proctors,  and  certificated  Conveyancers,  amended 
by  23  &  24  Vict  c.  127.] 

(A)  Abtiolbd  Clibk. 

a)  Execution  i^ ArHdes, 

b)  Service  under  Artidee. 
[e)  Stamp  emd  EnroUnai  ef  AvMh. 

(B)  Admusioh  Ain>  Ri-AOMiHioir. 
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{€)  Rronn  axd  Pbitiliqbs. 

(D)  DUTISS  AVD  LlABIUTIBS. 

(a)  In  general, 

(6)  iS^mmcry /ttriMftetioM  OMT. 

(1)  iit  Xov. 

( i )  AUetehment. 

(ii)  i8ifnUn^o/<^i2oa. 

(iii)  Anttoering  Matten. 

(2)  In  Equity. 

( i )  Or^  to  Pay  otfer  Money, 
(ii)  iS^riibtn^  0/ 1^  i2oa. 

(c)  Care  of  CUent*8  Papers, 

(d)  Negligence, 

(e)  J&i^pektes  ofShUUd  Wiineu. 
if)  ^ect  of  CounseTa  Opinion, 
(g )  Acts  of  Partner, 

(h)  CourueTa  Fees, 
(  ft )  London  Agent. 

(E)  CUASQM  OF. 

(F)  Dbaunos  with  CLxmrr. 

(G)  Bill  ot  Cobtb. 
(a)  Delivery  of. 

(6 )  Beading  and  Oonient$, 

{e)  Taxation  of, 

Q)  In  general, 

(2)   Who  may  PeUHon, 

(8)  Special  Ciretmetaneu, 

(4)  {;))on  Temu, 

(5)  Cofte  o/ ^Werfum. 

(6)  Practice. 

(H)  LuR  tOB  Costs. 
(I)  CHABai  OH  Costs. 


(A)  Abtiolid  Clbrk. 

[See  PooB;  SiTTLunVT :  Clapham  Parieh  y.  8l 
Pancraa  Parisk,} 

(a)  JSjoeenHon  qf  ArUda, 

Articles  of  clerksbip  to  an  attorney  were  sent  to 
Bombay  to  be  executed  by  the  father  of  tHe  clerk. 
The  fiitber  executed  it  on  the  lat  of  January  1853, 
■nd  put  in  the  date  in  the  deed.  The  articles 
were  sent  to  England,  and  then,  on  the  16th  of 
Febmary  1858,  executed  by  the  clerk  and  the 
attorney: — Held,  that  the  date  from  which  the  time 
of  making  and  filing  the  affidavit  was  to  count  was 
from  the  I6th  of  February  1853.  Anonymous  case, 
27  Law  J.  Rep.  (v.s.)  Q.B.  184. 

(b)  Service  under  Artida, 

A  person  who  has  taken  the  degree  of  Bachelor 
of  Laws  or  Bachelor  of  Arts  must,  m  order  to  avail 
himself  of  the  proviskm  in  the  6  &  7  Vict  c.  78. 
s.  7.  (entitling  him  to  be  examined  for  admission  as 
an  attorney,  after  a  serriee  under  articles  for  three 
yean)  have  taken  such  degree  before  the  time  of  his 
being  bound.  Sx parte  Bradfwdy  28  Law  J.  Rep. 
(V.S.)  Q.B.  188;  1  £.  &  E.  417. 

Where  an  articled  clerk  sored  four  years,  six 
months  and  twenty-four  days,  under  his  articles,  and 
then  was  absent,  with  the  consent  of  his  master,  for 
about  three  years,  during  part  of  which  time  he  served 
as  an  ensign  in  a  militia  regiment  and  the  remainder 
as  a  sorreyor  of  taxes  under  the  Inland  Revenue^ 
snd  thM  ieturaad  and  sanred  his  master  in  his  busi- 


ness, but  not  under  articles,  for  a  period  of  five 
months  and  six  days, — Held,  that  the  latter  period 
could  not  be  reckoned  to  make  up  the  requisite 
period  of  five  years.  But  leave  was  granted  to  enter 
mto  fresh  articles,  and  to  serve  under  such  articles 
to  complete  the  requisite  period.  Ex  parte  Htib' 
bard  and  £x  parte  Froet  questioned.  JSx  parte 
Smith,  28  Law  J.  Rep.  (r.s.)  Q.B.  263. 

(c)  Stamp  and  Enrolment  of  Articles, 

Where  articles  of  clerkship  have  not  been  stamped 
within  six  months  from  their  execution,  but  have 
been  subsequently  stamped  under  the  19  &  20  Vict. 
c.  83,  and  the  clerk  has  served  under  them  from 
theiT  execution,  the  Court  will  allow  a  subsequent 
enrolment  of  them,  to  count  from  the  data  of  the 
execution,  provided  there  has  been  no  negligence  or 
default  on  the  part  of  the  derk.  Ex  parte  Norton, 
26  Law  J.  Rep.  (v.8.)  Q.B.  24. 

It  is  the  duty  of  the  Master  to  reftue  to  enrol 
articles  of  clerkship  to  an  attorney,  unless  they  are 
stamped  at  the  time  they  are  produced  to  him;  for 
to  allow  the  enrolment  (which  is  the  act  of  the 
Court  by  means  of  its  officer)  would  be  to  admit 
unstamped  articles  ta  be  good,  useful,  and  available 
in  a  oouit  of  law,  contrary  ti  the  prohibition  of  the 
statute  9  WUl.  3.  c.  25.  s.  59.  Ex  parte  Williams, 
26  Law  J.  Rep.  (ir.s.)  Q.B.  167. 

Articles  of  clerkship  to  an  attorney  were  duly 
executed,  but  were  not  enrolled  within  the  six  months, 
being  left  unstamped,  with  a  riew  of  seeing  whether 
the  health  of  the  clerk  would  enable  him  to  continue 
to  serve  under  them.  The  Court  refused  to  allow 
the  time  of  service  to  count  from  the  execution  of 
the  articles.  In  re  Welch,  27  Law  J.  Rep.  (n.8.) 
Q.B.  213. 

(B)   AdXISSIOV  AHB  Rl-ADXIBBIOir. 

[Admission  of  Attomies  and  Solicitors  of  Colonial 
Courts  in  Her  Majesty's  Superior  Courts  of  Law  and 
£k]uity  in  England,  in  certain  Cases,  regulated  by 
20  &  21  Vict,  c  39.] 

The  oath  prescribed  by  the  21  &  22  Vict  c.  48. 
s.  1.  need  not  be  taken  by  any  person  upon  an 
occasion  on  which  he  would  not  have  been  obliged 
before  the  passing  of  the  statute  to  take  the  oath  of 
abjuration.  A  person  having  a  conscientious 
scruple  against  the  form  of  the  new  oath  was,  there- 
fore, admitted  an  attorney  on  taking  the  oath  of 
allegiance  and  the  attorney's  oath.  In  re  Com' 
roodan  Tyahjee,  28  Law  J.  Rep.  (n.8.)  Q.B.  22: 
nom,  Comroodeen  Tyaijee,  1  E.  &  £.  319. 

In  the  year  1847  A  was  found  guilty  of  foigery, 
but  judgment  was  respited  on  the  ground  that  the 
Judge  had  received  evidence  which  was  inadminiblei, 
▼ix.  admissions  which  the  prisoner  had  been  com- 
pelled to  make  when  under  examination  as  a  witness 
in  an  action  in  the  Court  of  Queen*s  Bench ;  and  he, 
in  consequence,  received  a  free  pardon.  In  1849  A 
was  struck  off  the  roil  for  perjury  in  an  affidavit  of 
increase.  The  Court  refused,  in  1856,  to  re-admit 
him  to  the  roll,  although  he  produced  very  strong 
affidavits  and  testimonials  as  to  his  conduct  smce 
1849.    In  re  OarbeU,  18  Com.  B.  Rep.  403. 

An  attorney  was  re^mitted,  although  the  rule  of 
Hilary  Term,  1853,  which  requires  a  copy  of  the 
affidavit  on  which  the  application  is  founded  to  be 
left  at  the  chambers  of  the  Chief  Justice  of  the 
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Court  of  Queen's  Bench  had  not  been  complied 
with.    Ex  parte  Mdkinmm,  18  Com.  B.  Rep.  661. 

(C)  Rights  and  Pbitilboxs. 

[RobiMon  ?.  Andertonf  7  Law  J.  Dig.  47;  on 
appeal,  7  De  Gex,  M.  &,  G.  239.J 

The  privilege  of  an  attorney,  suing  in  person,  to 
lay  and  retain  the  venue  in  Middlesex  is  not  affected 
by  the  Uniformity  of  Process  Act,  or  the  Reg.  Gen. 
Hil.  T.  18'53,  r.  18;  and,  consequently,  the  defen- 
dant cannot,  under  any  circumstances,  change  the 
venue  in  such  an  action.  Grtiee  v.  WUmer,  26 
Law  J.  Rep.  (n.s.)  Q.B.  1 ;  6  E.  &  B.  982. 

An  attorney  acting  as  counsel  is  entitled  to  privi- 
lege of  speech  as  sudi.  And  this  privilege  extends 
to  anything  reasonably  relevant  to  the  matter  in 
dispute.  Maekay  ▼.  Fordf  29  Law  J.  Rep.  (ir.s.) 
Exch.  404;  5  Hurl.  &  N.  792. 

Therefore,  where  the  defendant  had  attended 
before  magistrates  on  a  summons  for  an  assault  upon 
the  plaintiff  in  turning  him  off  the  premises  of  one 
J,  his  employer,  and  the  defendant,  who  appeared 
for  parties  claiming  under  J  and  was  instructed  by 
J,  stated,  in  addressing  the  magistrates,  that  the 
plaintiff  had  been  justly  dismissed  by  J  because  he 
had  '"robbed**  him, — Held  (the  question  having 
been  reserved  for  the  Court)  that  it  was  so  for  rele- 
vant as  to  be  within  the  privilege  of  counsel ;  and 
therefore  that  a  verdict  for  the  plaintiff  must  be  set 
aside,  and  that  an  action  for  slander  was  not  main- 
tainable.   Ibid. 

If  an  attorney  issues  a  ea,  ta.,  which  is  afterwards 
set  aside  on  the  ground  that  20/.  was  not  due,  the 
client  is  liable  in  an  action  for  false  imprisonment 
at  the  suit  of  the  party  arrested — BramwtU,  B. 
dubUante.  CoUeU  v.  Fotter,  26  Law  J.  Rep.  (n.8.) 
Exch.  412;  2  Hurl.  &  N.  856. 

A  complamt  being  made  to  a  creditor  that  her 
attorney  had  improperly  (by  mistake  or  wilfolly) 
arrested  her  debtor,  wrote  in  reply  stating  that  she 
had  seen  her  attorney,  and  that  the  cause  of  com- 
plaint arose  f^om  a  misunderstanding  on  the  debtor's 
part  in  supposing  that  a  particular  sum  of  money 
ought  to  have  been  appropriated  in  reduction  of  the 
debt,  but  that  instructions  had  been  given  by  the 
attorney  to  allow  the  sum  in  question : — Held,  that 
this  was  some  evidence  for  the  jury  of  an  actual 
authority  by  the  client  to  her  attorney  to  make  the 
arrest,  so  as  (on  proof  that  20/.  was  not  due)  to 
render  her  liable  in  an  action  for  folse  imprisonment, 
independently  of  the  general  liability  of  a  client  for 
the  acts  of  his  attorney.     Ibid. 

If  an  attorney  have  expresss  authority  fW>m  his 
client  to  compromise  the  case  only  on  condition  of 
securing  for  him  a  certain  net  sum,  that  (coupled 
with  the  fact  that  he  afterwards  compromised  the 
suit  on  payment  of  a  larger  sum,  and  professed  to 
have  compromised  it  in  pursuance  of  that  authority,) 
may  be  evidence  of  an  agreement  upon  his  part  to 
accept  the  surplus  of  the  money  paid  over  the  amount 
of  the  net  sum  his  client  expected  to  receive,  in 
satisfaction  of  his  costs,  not  only  as  between  party 
and  party,  but  between  attorney  and  client  Church' 
yard  v.  Watkmt^  27  Law  J.  Rep.  (ir.s.)  Exch.  18. 

If  a  client  repudiates  his  retainer  of  an  attorney  to 
conduct  a  suit,  the  latter  is  entitled  to  bring  an  action 
for  his  costs  without  waiting  for  the  final  completion 
of  the  suit.    Where  a  person  lends  his  name  as  the 


next  friend  of  an  infhnt  plaintiff,  and  for  the  purpose 
of  complying  with  the  rules  of  the  Court  of  Chan- 
cery signs  a  retainer  to  an  attorney  to  conduct  the 
suit,  although  he  does  not  further  interfere  in  the 
matter,  and  the  attorney  receives  his  instructions 
from  third  parties,  the  next  friend  is  liable  on  bis 
retainer  for  the  costs,  unless  he  displaces  his  primd 
fadt  liability  by  clear  proof  that  the  attorney  acted 
on  the  credit  of  other  persons.    Hawlces  v.  Cottrell, 

27  Law  J.  Rep.  (n.s.)  Exch.  369;  8  Hurl.  &  N.  243. 
An  attorney  who  compromises  an  action  against 

the  express  directions  of  his  client  is  liable  to  an 
action  for  damages  at  the  suit  of  his  client.  The 
client,  and  not  the  attorney,  is  dommui  litis. 
To  a  declaration  in  an  action  by  a  client  against  her 
attorney  for  consenting  to  an  order  for  a  ttet  pro- 
€e$tu8  in  two  actions,  in  which  the  client  was  the 
plaintiff,  on  certain  terms  in  the  said  order  mentioned, 
**  without  the  authority  and  consent,  and  against  the 
will,  and  contrary  to  the  directions,^  of  the  client, — 
the  defendant  pleaded  that  in  entering  into  the  said 
tt€t  fToeeaauM  and  committing  the  grievances  com- 
plained of,  **  he  acted  in  a  reasonable,  skilful  and 
proper  manner,  and  in  pursuance  of  and  in  obedience 
to,  and  in  accordance  with,  the  advice,  opinion  and 
discretion  of  certain  counsel  learned  in  the  law,  then 
retained  and  employed  by  the  plaintiff,  and  acting  as 
her  counsel  in  and  for  the  conduct,  management 
and  direction  of  the  actions  on  her  behalf,  and  that 
the  said  order  was  a  reasonable  and  proper  order  to 
be  consented  to  and  made  in  that  behalf,  and  that  it 
was  essential  and  necessary,  and  beneficial  to,  and  for 
the  protection  of  the  plaintiff  and  her  interests  with 
respect  to  the  said  actions,  that  the  defendant  should 
consent  to  the*  said  order  being  made": — Held,  on 
demurrer,  that  the  plea  was  bad.    Pray  v.  VfuwUs, 

28  Law  J.  Rep.  (n.8.)  Q.B.  232. 

Upon  the  dissolution  of  partnership  betireen  H. 
and  A.  solicitors,  it  was  agreed  that  H,  continuing 
the  business  on  his  own  account,  should  grant  to  A. 
an  annuity,  and  be  at  liberty  to  continue  bis  name 
in  the  firm,  guaranteeing  him  against  all  liability  by 
reason  thereof: — Held,  that  such  an  agreement  is 
not  void  as  being  against  public  policy.  AM.n  v. 
H6U,  25  Law  J.  Rep.  (n.s.)  Chanc.  36;  2  Kay 
&  J.  ^%. 

A  compromise  of  a  trial  at  law,  made  by  counsel,  ' 
upon  the  suggestion  of  an  attorney  that  it  would  be 
desirable,  was  held  by  the  Master  of  the  Rolls  not 
to  be  binding  upon  the  client  who  was  not  aware  of 
it,  had  not  sanctioned  it,  and  would  not  acquiesce  in 
it ;  and  a  bill  to  enforce  the  specific  performance  of 
the  compromise  was  dismissed  by  the  same  Judge, 
but  without  costs,  the  Court  being  of  opinion  that 
the  compromise  arose  from  the  mistake  of  parties 
acting  for  their  respective  clients,  and  a  new  trial  of 
the  issue  was  directed  in  the  original  suit.  On  appeal 
by  the  plaintiff  in  the  suit  for  specific  performance, — 
Held,  affirming  the  decision,  that  an  attorney  has  no 
authority  to  compromise  a  suit  without  the  sanction 
and  consent  of  the  client,  and  that  the  bill  must  be 
dismissed,  but  differing  from  his  Honour,  that  (the 
client  having  repudiated  the  compromise  fVom  first 
to  hist,  and  refosed  to  comply  with  it)  the  bill  must 
be  dismissed  with  costs.  Smnfet^  v.  Swiirfm,  27 
Law  J.  Rep.  (n.8.)  Chanc.  35,  491;  2  De  Gex  &  J. 
381;  24  Beav.  549. 

An  attorney  and  solicitor  of  the  Court  of  Chanoerj, 


ATTORNEY  AND  SOLICITOR;  (D)  Duties  akd  LiABiLmBS. 


39 


wliOe  on  his  direct  road  to  traoisct  piofearioiifd  bum- 
nen,  first  in  the  Insolvent  Debtors  Court,  and  next 
in  the  Taxing  Master's  Office,  was  arrested  on  an 
attachment  issued  against  him  for  contempt  of  an 
order  of  the  Court  of  Chancery;  the  Court,  on  mo- 
tion, ordered  his  discharge  and  gave  him  his  costs  of 
the  application.  Byre  v.  Barrwo,  27  Law  J.  Rep. 
(ff.8.)  Chanc.  784. 

The  rule  as  to  privileged  communications  between 
an  English  solicitor  and  his  client,  applies  equally 
to  a  Scotch  solicitor  resident  in  England,  and  his 
client  in  Scotland.  Lawrence  v.  (7amp6eU,  28  Law  J. 
Rep.  (N.8.)  Chanc.  780;  4  Drew.  485. 

An  agreement  between  A,  a  certificated  convey- 
ancer^  and  ^,  an  attorney,  that  in  case  A  should 
introduce  to  B  any  matters  of  professional  business 
for  which  B  would  have  a  claim  for  costs,  B  would 
allow  and  pay  to  A.  certain  sums  of  money  by  way 
of  commission,  is  not  such  a  permitting  by  the  attor- 
ney of  bis  name  to  be  made  use  of  upon  the  account 
or  for  the  profit  of  an  unqualified  person,  as  was 
intended  to  be  provided  against  by  the  32nd  section 
of  the  Attorneys  and  Solicitors  Act  (6  &  7  Vict 
c  73.),  nor  would  such  an  agreement  subject  the 
parties  to  the  penalties  for  common  barratry;  and, 
therefore,  where  a  defendant,  an  attorney,  by  his 
answer  declined  to  answer  interrogatories  founded  on 
a  statement  of  such  an  agreement,  on  the  ground 
that  if  the  fiicts  alleged  in  the  bill  were  true,  he  was 
liable  to  be  struck  off  the  roll,  and  was  liable  to  other 
pains  and  penalties  under  the  statutes  and  laws  in 
force  concerning  common  barratry  and  maintenance, 
it  was  held,  that  the  answer  was  insufficient  Scott 
V.  MUUr,  28  Law  J.  Rep.  (H.a.)  Chanc  584;  John. 
220,328. 

A  witness  claiming  to  be  privileged  from  answer' 
ing,  on  the  ground  that  he  is  not  bound  to  criminate 
himself,  must  at  all  events  swear  that  he  is  advised 
or  believes  that  his  answer  will  have  that  efiect;  and 
it  is  not  sufficient  to  say  that  his  answer  would  or 
might  criminate  him  or  tend  to  criminate  him. 
Ibid. 

(D)   DUTIKS  AHD  LlABIUTIKS. 

(a)  In  general. 

To  a  bill  against  a  trustee  and  his  solicitor,  alleg- 
ing that  trust  monies  had  been  improperly  paid  to 
the  solicitor  for  costs,  a  demurrer  of  the  solicitor  was 
allowed,  he  being  a  mere  agent,  and  the  matter  com- 
plained of  being  one  merely  of  account  as  between 
the  trustee  and  cettvii  que  trust.  Mono  v.  Pemnmky 
28  Beav.  196. 

(5)  SiwmitMiry  Juriadiction  over, 

(1)  At  Law. 

(i)  Attachment, 

An  attorney  not  appearing  pursuant  to  a  rule  call- 
ing on  him  to  answer  the  matters  of  the  affidavit  on 
being  called  three  times  in  open  court,  a  writ  of 
attachment  was  ordered  to  be  issued  against  him. 
Eadon  V.  NeviUe,  18  Com.  B.  Rep.  548. 

(ii)  Striking  off  the  Roll. 

Where  an  attorney  has  been  struck  off  the  roll  of 
the  Court  of  Queen'to  Bench,  for  misconduct,  he  will, 
on  production  of  the  rule  for  that  purpose,  be  struck 
off  the  roll  of  the  Court  of  Common  Pleas.  In  re 
John  Collins,  18  Com.  B.  Rep.  272. 


Excessive  and  extortionate  charges  in  a  bill  of 
costs  as  between  attorney  and  client,  form  no  ground 
for  a  summary  application  against  the  attorney,  in 
the  absence  of  evidence  of  wilful  fraud, — the  suitor 
being  sufficiently  protected  by  the  taxation  of  the 
bilL    Meux  v.  Lloyd,  2  Com.  B.  Rep.  N.S.  409. 

(iii)  Answering  Matters. 

Upon  a  rule  calling  upon  an  attorney  to  answer 
matters,  the  charge  against  him  being  that  he  had 
received  from  a  defendant  an  excessive  sum  for  costs, 
upon  a  fiilse  statement  that  judgment  had  been  signed 
and  execution  issued,  when  in  fact  no  judgment  bad 
been  signed, — ^it  appearing  that  the  attorney  himself 
had  no  personal  knowledge  of  the  matter,  the  Court 
discharged  the  rule,  but  ordered  him  to  refund  the 
overcharge,  and  pay  the  costs  of  the  application. 
In  re  Eyre;  Palmer  v.  Evams,  I  Com.  B.  Rep.  NJ9b 
151. 

(2)  In  Equity. 

( i )  Order  to  Pay  over  Money. 

The  Court  will  not,  in  the  exercise  of  its  sum- 
mary jurisdiction  over  solicitors,  call  upon  a  solicitor 
to  account  for  monies  received  by  him  where  they 
were  received  by  him,  not  in  the  character  of  soli- 
citor to  the  person  making  the  application,  but  of 
solicitor  to  another  penon.  Diion  v.  Wilkinson, 
4  De  Gex  &  J.  508;  4  Drew.  614. 

D  was  solicitor  to  the  plaintiff  in  a  cause,  and 
also  to  the  receiver,  and  the  receiver  was  in  the 
habit  of  remitting  the  rents  to  him : — Held,  that  D 
must  be  considered  to  have  received  the  tents  as 
sob'citor  or  agent  of  the  receiver,  and  that  the  plain- 
tiff could  not  call  upon  him  to  account  for  them 
under  the  summary  jurisdiction.     Ibid. 

Assuming  the  Court  to  have  jurisdiction  to  make 
a  solicitor  answerable  for  losses  occasioned  to  his 
client  by  mere  ignorance,  mistake,  neglect  or  mis- 
management, apart  from  fraud  or  malfeasance,  the 
Court  has  a  discretion  as  to  exercising  or  declining 
to  exercise  that  jurisdiction  according  to  the  dr- 
cumstancee  of  each  particular  case.     Ibid. 

Per  Lord  Justice  Turner— semltle,  the  Court  has 
such  a  jurisdiction.    Ibid. 

(ii)  Striking  off  the  EoU. 

[In  re  CoQms—WheatUiy  v.  Bastow,  7  Law  J. 
Dig.  48;  7  De  Gex,  M.  &  G.  558.] 

A  solicitor  induced  his  co-trustee  to  join  him  in 
executing  a  power  of  attorney,  by  which  trust  stock 
standing  in  their  joint  names  was  sold,  and  he  obtained 
from  such  co-trustee  an  authority  to  place  the  pro- 
ceeds to  his  private  account  at  his  banker^s.  The 
proceeds  were  subsequently  lost  through  the  solici- 
tor's insolvency ;  and  although  he  was  himself  enti- 
tled to  a  reversionary  interest  in  a  portion  of  the  trust 
property,  he  was  struck  off  the  rolls  of  the  Court. 
In  re  Chandler^  25  Law  J.  Rep.  (n.b.)  Chanc.  396; 
22  Beav.  253. 

The  respondent  (a  solicitor)  was  appointed  a  mem- 
ber of  a  committee  of  a  company,  with  power  to 
compromise  two  suits.  He,  with  the  approbation  of 
his  co>committee,  compromised  them  and  received 
the  money.  A  summary  application  that  he  might 
pay  over  the  money  or  he  struck  off  the  rolls  was 
refused,  with  costs.   Be  Barvey,  27  Beav.  830. 
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(c)  Cart  of  Climt*  Parpen, 

An  attoraej  who  has  received  his  clienri  deed  to 
keep  for  him,  and  has  loet  it  for  want  of  proper  care, 
cannot  set  up  such  loss  as  an  answer  to  an  action  of 
detinue.  Reeve  ▼.  Palmer,  27  Law  J.  Rep.  (ii.s.) 
C.P.  827;  5  Com.  B.  Rep.  N.S.  84:  affirmed  in  Ex- 
chequer Chamber,  28  Law  J.  Rep.  (n.s.)  C.P.  168; 
5  Com.  B.  Rep.  N.S.  91. 

{d)  Negligence, 

The  defendant  instructed  the  plaintiff,  an  attomeYy 
to  take  proceedings  on  his  behalf  to  recover  a  per* 
centage,  which  he  claimed  to  be  due  to  him  from 
the  underwriters  on  certain  policies  of  assurance. 
From  the  circumstances  of  the  case  it  was  clear  that 
to  establish  his  claim  it  would  be  necessary  to  take 
the  evidence  of  witnesses  at  Calcutta.  The  plaintiff 
first  wrote  letters,  demanding  payment  from  the  un- 
derwriters, and  this  being  refused,  he  then  issued  writs 
against  them  in  the  Lord  Mayor'to  Court,  which  Court 
he  afterwards  discovered  had  no  power  to  issue  a  com- 
mission to  examine  witnesses,  and  so  the  proceedings 
were  useless: — Held,  that  the  plaintiff  had  been 
guilty  of  such  negligence  in  suing  m  the  Lord  May  oris 
Court  without  first  ascertaining  whether  that  Court 
had  power  to  issue  a  commission,  as  to  disentitle 
him  from  recovering  his  charges  in  respect  of  the 
actions;  but  that  he  was  entitled  to  recover  for  the 
letters  written  before  action.  Cox  v.  Leeeh^  26  Law 
J.  Rep.  (N.s.)  C.P.  125;  1  Com.  B.  Rep.  N.S.  617. 

An  attorney  bebg  instructed  to  take  proceedings 
against  the  acceptor  of  a  foreign  bill  of  exchange, 
brought  an  action  against  him  in  the  name  of  his 
client,  the  holder  of  the  bill,  without  ascertaining 
whether  his  clients  title  was  complete  by  special 
indorsement,  as  required  by  the  law  of  the  foreign 
country,  and  it  being  afterwards  ascertained  that 
there  was  no  such  indorsement,  the  action  was  dis- 
continued:— Held,  that  the  attorney  was  guilty  of 
such  negligence  as  disentitled  him  from  recoverins 
the  costs  of  the  abortive  proceedings.  Lofng  v.  Otm, 
26  Law  J.  Rep.  (n.s.)  C.P.  127;  18Com.  B.  Rep.  610. 

After  the  writ  in  an  action  upon  a  bond  to  secure 
],000A  had  been  served,  the  defendant  wrote  a  letter 
stating  that  he  had  paid  4802.  over  and  above  all 
inter^  which  he  was  liable  to  pay,  and  that  he  was 
ready  to  pay  the  balance,  570/.  After  receipt  of  this, 
the  attorney  for  the  plaintiff  delivered  the  declara- 
tion, to  which  the  defendant  pleaded  payment.  When 
the  cause  was  in  the  paper  for  trial,  a  Judge*s  order 
was  taken,  by  consent,  for  a  reference  to  the  Master, 
who  afterwards  made  his  allocatur  in  the  plaintiffs 
fiivour  for  74  U.  2s.  6</.  and  costs.  The  defendant 
became  bankrupt  between  the  receipt  of  the  letter 
and  the  making  of  the  allocatur : — Held,  an  action 
being  brought  by  the  attorney  for  his  bill  of  oosts^ 
and  a  cross-action  for  negligence  {Lard  Ckunpbdl, 
C,J,  differing  in  opinion),  that  there  was  no  negli- 
gence on  the  part  of  the  attorney  in  his  not  applying; 
after  the  receipt  of  the  letter,  for  an  order  to  refer 
the  case  to  arbitration,  under  the  3rd  section  of  the 
Common  Law  Procedure  Act,  1854.  Chapman  v. 
Van  ToU;  Van  ToU  v.  Chapinan,  27  Law  J.  Rep. 
(N.8.)  Q.B.  1 ;  8  £.  &  B.  Sd6. 

Semhle^  per  Wighiman^  J,  and  Erle^  J.,  that  an 
application  in  such  a  case  would  not  be  within  the 
Mction.    Ibid. 

An  attoimey  having  been  retained  by  two  truiteei 


about  to  advance  trust  money  upon  the  seeority  of 
property  already  mortgaged,  to  see  that  the  security 
was  Bufiieient  and  that  the  proper  deeds  were  exe- 
cuted, one  of  the  trustees  advanced  the  monies  on 
the  execution  of  the  mortgage  without  receiving  an 
assignment  of  the  first  mortgage.  It  having  turned 
out  that  there  was  another  previous  mortgage,  and 
the  security  proved  insufficient, — Held,  that  there 
was  no  evidence  of  n^ligence  on  the  part  of  the 
attorney,  although,  by  the  agreement  which  he  had 
prepared,  part  of  the  money  advanoed  was  to  be 
applied  to  the  redemption  of  the  prior  mortgage;  it 
not  appearing  that  the  defendant  was  aware  of  the 
trusteed  intention  to  act  as  he  did.  Brmkbridge  v« 
Jtfossey,  28  Law  J.  Rep.  (n.8.)  Exch.  59. 

The  defimdant,  as  attorney  for  P,  obtained  judg- 
ment in  a  suit  against  W  F,  and  thereupon  caused  a 
Ji.  fa.  to  issue  against  the  goods  of  the  defendant  in 
that  suit,  and  delivered  the  writ  to  the  sheriff,  the 
present  plaintiff.  The  writ  was  indorsed,  ''The 
defendant  is  [a  blank  ],  and  resides  at  Redcar,  in  your 
baiUwick.**  W  F,  in  fiict,  lived  at  Coatham,  a  vU- 
lage  adjoining  Redcar,  at  which  latter  place  his  son, 
of  the  same  name,  was  living.  The  writ  was  handed 
by  the  sheriff  to  an  officer,  who  went  to  Redcar,  and 
took  possession  of  the  goods  of  W  F,  the  son,  who 
subsequently  brought  an  action  against  the  sheriff^ 
and  recovered  damages.  The  defendant  believed 
that  W  F,  the  son,  was  the  person  against  whom  the 
judgment  had  been  obtained,  and  the  sheriff  and  his 
officers  had  no  knowledge  of  the  penon  intended  by 
the  writ,  except  that  which  they  derived  from  the 
indorsement  upon  it.  In  sn  action  by  the  sheriff  to 
recover  damages  firom  the  defendant,  on  the  ground  of 
his  having  directed  and  required  the  plaintiff  to  seise 
the  goods  of  W  F,  of  Redcar,  the  defendant  pleaded 
that  at  the  time,  &c.,  he  had  good  and  probable 
reason  to  believe,  and  did  in  good  faith  believe,  that 
W  F,  named  in  the  writ,  resided  at  Redcar,  and  that 
he  BO  indorsed  and  delivered  the  writ,  with  no  other 
intent  or  view  than  to  furnish  such  information  as  he 
believed  to  be  true,  for  assisting  the  plaintiff,  as  she- 
riff, in  duly  ascertaining  whether  there  were  in  his 
bailiwick  goods  and  chattels  of  W  F,  named  in  the 
writ : — Held  fdieeenHetUe  Wigh^man,  /.),  that  the 
action  was  not  maintainable,  as  the  indorsement 
upon  the  writ  was  nothing  more  than  a  statement  by 
the  defendant,  for  the  purpose  of  afibrding  informa- 
tion to  the  sheriff,  leaving  him  to  his  discretion  as  to 
how  he  would  act.  ChUden  v.  WooUr,  29  Law  J. 
Rep.  (n.s.)  Q^B.  129. 

Where,  in  consequence  of  the  absence  of  the 
plaintiff^  attorney  from  the  assise  town  when  the 
cause  was  called  on  for  trial,  the  plaintiff  was  non- 
suited, the  Court  made  absolute  a  rule  for  a  new  trial 
on  the  undertaking  of  the  attorney  to  pay,  out  of  his 
own  pocket,  the  costs  of  the  day  to  the  defendant. 
TowrUeif  v.  Jones,  29  Law  J.  Rep.  (n.s.)  C.P.  299  ; 
8  Com.  B.  Rep.  N.S.  289. 

(e)  Expenaea  qf  SHOed  WUnm. 

An  attorney,  being  in  the  position  of  an  agent  for 
his  client,  is  not  liable  for  the  charges  or  expenses  of 
a  skilled  witness,  retained  by  him,  in  pursuance  of  his 
general  instructions,  to  make  surveys^  researches,  cal- 
culations or  experiments,  with  a  view  to  examination 
as  a  witness  in  his  clients  cause.  Lee  v.  JBvered,  26 
Law  J.  Rep.  (v.8.)  Exch.  334;  2  Hurl.  &  N.  285. 
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The  dMty  in  soch  a  case,  uprimd  fade  liable ; 
and  aithoogh  it  is  competent  to  the  attorney  to  make 
himaelf  penonallj  liable  to  pay  the  chaigei,  there 
mutt  be  evidenoe  of  aa  ezpraaB  undeitaking  on  his 
pait  so  to  do ;  and  the  mere  ftct  that  the  attorney 
liss  employed  the  witness  in  such  a  way,  and  that  in 
the  coarse  and  conduct  of  the  case  he  has  had  com- 
munieations  with  the  skilled  witnesi,  that  being  in 
the  course  of  his  business  as  the  attorney,  is  no  evi- 
dence  of  such  an  andertaking.     Ibid. 

Thiiefbre,  where,  in  a  proceeding  upon  a  poor-rate, 
it  being  deemed  necessary  that  the  evidence  of  valuers 
shoold  be  obtained  on  the  part  of  the  psrisih,  the 
defendant,  by  the  authority  of  the  parish  officers  and 
as  their  attorney,  wrote  to  the  plaintiff  to  secure  bis 
services  fiir  that  purpose,  and  directed  him  to  make 
such  surveys  as  sbonld  qualify  him  for  g;iving  evidence 
as  to  the  rateable  value  of  the  premises  rated,  and  the 
plaintiff  made  such  sorveys  and  gave  such  evidence, 
and  the  defendant,  throughout  the  oase^  communi- 
osted  with  him  as  attorney, — ^Held,  that  the  defen- 
dant was  not  liable,  either  for  the  plaintiff's  charges 
or  expensBS,  there  being  no  evidence  of  any  personal 
undertaking  on  his  part  to  pay ;  and  a  rule  fora  non- 
suit was  made  absolute.    Ibni. 

(/)  ^g'eet  of  CfowkTs  Opinion. 

In  an  action  against  an  attorney,  or  any  other 
party,  fbr  a  malicious  or  ftaudnlent  proceeding,  it  is 
not  enough  to  excuse  the  defendant  that  he  acted  on 
eoanselVi  opbion,  unless  he  also  shews  a  case  fiiirly 
stated  and  advice  obtained  hand  f/dk  and  properly 
pursued ;  and  in  an  action  against  an  attorney  for 
frandttlently  obtaining,  on  behalf  of  a  third  party 
pretending  to  be  plaintiffs  partner,  debts  due  to  the 
plaintiff,  it  was  held  no  answer  on  the  part  of  the 
defendant  to  shew  that  he  had,  upon  oml  statements, 
snppressiDg  material  fects  known  to  himself,  obtained 
ooonsel'B  opinion  that  there  was  a  partnership,  and 
that  the  proper  course  was  to  write  to  the  customers 
OB  behalf  of  the  firm  warning  them  not  to  pay  the 
plaintiff:  he  having  written  letters  to  them  on  behalf 
of  the  plaintiff  and  the  pretended  partner  requesting 
payment.  A^drtMn  %.  HaimUjf,  26  Law  J.  Rep. 
(v.8.)  Exdi.  S2S. 

It  was  also  held,  that  the  right  question  for  the  jury 
was,  whether  the  letters  were  feirly  written  in  conse- 
quence of  counsd's  opinion  that  the  defendant  might 
legally  use  the  plaintiff^  name,  or  whether  they  were 
written  really  in  order  to  induoe  the  customers  to  be- 
lieve that  the  plaintiff  actually  authorised  the  defen- 
dant to  write  such  letters  and  to  receive  payment. 
And  the  jury  having  found  the  latter  to  be  the  case, 
it  was  held,  that  the  evidence  warranted  their  finding, 
and  sustained  a  verdict  for  the  plaintiff  on  a  special 
eount  for  falsely  and  IVaudulently  obtaining  by  the 
DM  of  the  pIaintiiF>  name  payment  of  debts  due  to 
him,  or  on  an  indebitatus  count  for  money  had  and 
received,  the  defendant  being  clearly  liable  in  some 
form  jof  action  to  repay  to  the  plaintiff  the  monies  so 
reeetved.  And  the  Judge  having  so  directed  the  jury 
and  told  them  that  they  might,  under  one  count  or 
the  other,  give  a  verdict  for  the  plaintiff  to  the 
amount  of  the  monies  received,  this  was  held  no 
misdirection.    Ibid. 

Qmhv,  however,  as  to  the  precise  form  in  which 
the  monios  were  recoverable,  whether  as  special  or 
gsneral  damage  under  the  special  covnt,  or  as  money 

Pionr,  1866-60. 


received  to  the  plaintiiPs  use F  Semhle-'per  PoUodk^ 
0,B,  under  the  latter  count,  per  Martmt  B,  as  geno- 
ral  damage,  per  Bramwdl,  B,  as  fecial  damage 
under  the  special  count.    Ibid. 

(g)  AcU  of  Partmer, 

M,  a  member  of  a  firm  of  two  solicitors,  M  &  H, 
in  1847,  wiihout  any  authority  given  by  B,  instituted 
a  suit  in  B*s  name,  as  one  of  several  co-plaintiffs,  and 
carried  it  on  for  nine  years,  when  B,  on  being  served 
with  a  subpoena  for  payment  of  costs  of  some  unsuc- 
cessful exceptions,  became  for  the  first  time  aware  of 
the  unauthorised  use  of  his  name: — Held,  upon  pe- 
tition by  B  in  the  suit,  that  M  was  responsible  for  the 
costs  of  the  suit  from  b^inning  to  end;  and  that  H, 
though  not  personally  cognizant  of  his  partner's  mis- 
conduct, was  also  liable,  at  all  events,  for  costs  in- 
curred up  to  the  time  when,  upon  the  dissolution,  in 
1849,  of  the  partnership  between  himself  and  M,his 
name  ceased  to  appear  on  the  records  of  the  Court  as 
one  of  the  solicitors  for  the  co-plaintifis  in  the  suit. 
In  re  Manhy,  26  Law  J.  Rep.  (n^.)  Chanc.  831; 
3  Sm.  &  O.  375. 

;S!mi620— That  if  B  had  during  the  course  of  the 
litigation  become  aware  of  the  use  of  his  name,  his 
sulMoquently  omitting  to  interfere  actively  to  prevent 
its  continuance  would  not  jssr  §e  have  been  sufficient 
to  relieve  the  solicitors  fiom  liability  to  him  for  the 
costs.    Ibid. 

(h)  OouMd'e  Feee. 

The  Court  will  not,  on  motion,  interfere  to  compel 
an  attornev  to  pay  counsel^  fees.  A  ngtU  v.  Oodeen, 
29  Law  J.'  Rep.  (v.8.)  C.P.  227. 

(t)  London  AgenA. 

Under  a/,  /a.,  at  the  suit  of  P,  lodged  with  the 
sheriff  of  Hants,  the  goods  of  the  execution  debtor 
F  were  seised  on  the  22nd  of  March,  Before  the 
return  of  the  writ  P  issued  a  ea,  m., under  which  the 
debtor  was  arrested  in  Middlesex.  The  attorney  of 
P  thereon,  by  letter,  directed  the  sheriff  of  Hants  to 
withdraw  the^  fa.  Another  JS.  /«.,  against  F,  at  the 
suit  of  W,  the  attorney  of  F,  had  been  lodged  with 
the  same  sheriff  on  the  14th  of  April ;  and  under  this 
fi.  fa.  F  had  executed  a  bill  of  sale  of  the  goods  seized 
to  W.  No  directions  were  in  fact  given  to  the  bailiff 
in  possession  to  withdraw,  and  he  continued  in  pos- 
session, holding  both  warrants.  On  the  3rd  of  May 
the  London  agents  of  W,  acting  as  attomies  for  F, 
took  out  a  summons  for  F's  discbarge  from  custody, 
on  the  ground  that  Uie  ea,  ta.  had  been  irregularly 
issued  ;  and  an  order  was  thereon  made  by  consent, 
on  the  4th  of  May,  tiiat  on  payment  of  the  debt  and 
costs  no  ea.  sa.  should  be  issued,  but  that  P  should 
be  at  liberty  to  proceed  on  the^.  fa.  already  issued, 
and  ''under  which  the  sheriff  of  Hants  is  in  posses- 
sion.**  W  did  not  at  the  time  know  of  or  consent 
to  this  order.  But  though  he  was  soon  afterwards 
acquainted  with  it,  he  did  not  make  any  objection  to 
it  for  many  months.  On  an  interpleader  issue  to  try 
whether  W^  title  to  the  goods  under  the  bill  of  sale 
was  valid  as  against  P's^.  /a., — Held,  that  W  was 
precluded  from  disputing  the  fact  that  the  sheriff  of 
Hants  was  in  possession  under  thefi.fa.  as  the  order 
of  the  4th  of  May  recited  it;  that  he,  as  attorney  of 
F,  was  bound  by  the  act  of  his  London  agents,  in 
assenting  to  it ;  and  that  if  he,  W,  as  a  private  indi- 
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ndual,  had  felt  aggriered  br  that  order,  as  prejudicial 
to  hia  interest,  he  ought  immediately  to  have  applied 
to  have  it  readnded,  and  not  have  lain  by  in  silence 
for  80  long  a  period.  Wilhen  ▼.  ParJcer  (Ex.  Ch.), 
29  Law  J.  Rep.  (v.8.)  Exch.  320  ;  5  Hurl.  Sl  N. 
725. 

(E)  Chanoiof. 

Where  a  solicitor  by  arrangement  with  his  client 
retired  from  the  conduct  of  the  suit,  and  another 
solicitor  conducted  it  thenceforth  to  its  conclusion, — 
Held,  on  there  being  a  deficiency  in  the  fund  appli- 
cable to  the  psjrment  of  costs,  that  the  latter  solicitor 
had  priority.  Ccrmack  t.  BaiUp,  8  De  Gex  A  J.  157. 

(F)   DlALIVOS  WITH  CUBITT. 

[See  Bankrupt:  Morgcm  ▼.  Taylor — Ikfaht: 
ColUn*  T.  Brwik.'] 

The  plaintiff  obtained  a  verdict  for  502.  against  the 
defendant  in  an  action  in  which  all  the  prMeedings, 
down  to  final  judgment,  were  carried  on  in  the  name 
of  A,  as  attorney  for  the  plaintiif,  and  judgment  was 
signed  in  that  action  for  852.  damages  and  costs  in 
March  1855.  A  few  days  before  the  trial  B  entered 
into  an  arrangement  with  A  that  he  should  have  the 
conduct  of  the  suit  as  the  plaintiff's  attorney,  A^s 
name  being  still  continued  on  the  record  until  Feb- 
ruary 1 856,  when  B's  name  was  substituted.  On  the 
day  after  the  trial,  B,  at  the  request  of  the  plaintifi^ 
who  was  in  want  of  money,  purchased  the  verdict  for 
the  sum  of  502.,  and  gave  notice  of  his  claim  to  the 
defendant's  attorney,  and  requested  that  the  damages 
recovered  should  be  paid  only  to  himself  or  A.  In 
July  1855  the  plaintiff  was  nonsuited  in  another 
action  against  the  same  defendant,  and  judgment  of 
nonsuit  for  712.  costs  was  signed  in  that  action 
in  January  1856: — Held,  that  the  defendant  was, 
under  the  circumstances,  entitled  to  set  off  his  judg- 
ment for  712*  against  that  fer  852.  recovered  by  the 
plaintiff,  without  reference  to  B^  claim  as  purchaser, 
but  subject  to  the  lien  of  the  plaintiff's  attorney  for 
costs,  ^flipson  V.  LaemX>^  26  Law  J.  Rep.  (v.s.)  Q.B. 
121 ;  7  E.  &  B.  84. 

Held,  also,  that  the  purchase  of  the  verdict  by  B 
being  made  peiulmts  lUe^  and  when  he  was  substan- 
tially the  attorney  having  the  management  of  the 
cause  for  the  plaintiff,  and  not  being  fer  the  purpose 
of  enabling  the  plaintiff  to  carry  on  the  suit,  was 
against  the  policy  of  the  law,  and  could  not  be  recog- 
nized.    Ibid. 

The  right  of  setting  off  one  judgment  against  an- 
other is  not  a  legal  right,  but  is  given  by  the  equitable 
jurisdiction  of  the  Court  with  rdTerence  to  all  the  cir- 
cumstances of  the  transaction,  and  will  not  be  allowed 
so  as  to  defeat  either  the  attorney's  lien  for  costs,  or 
the  right  acquired  by  an  assignee.     Ibid. 

Although  ordinarily,  notwithstanding  that  it  isi 
understood  that  the  attorney  of  the  lessor  or  mort- 
gagee, who  prepares  the  lease  or  mortgage,  is  to  be 
paid  by  the  lessee  or  the  mortgagor,  the  latter  will 
not  be  liable  directly  to  the  attorney,  slight  evidence 
will  suffice  to  render  them  so ;  as,  if  he  receives  his 
instructions  directly  from  the  proposed  lenee  or  mort^ 
gagor;  and  this  applies,  even  although  the  agreement 
has  proved  abortive  through  defect  in  the  title  of  the 
lessor,  and  although  in  a  written  agreement  for  the 
lease,  the  name  of  another  party  is  introduced  as  the 
proposed  lessee,  at  the  desire  of  the  real  prindpal ; 


and  any  evidence  that  tends  to  shew  who  is  the  real 
principal,  and  has  really  employed  the  attorney  in 
the  particular  matter  (althougli  the  general  attorney 
of  the  lessor  or  mortgagee)  is  admissible.  8mUk  v. 
OUgg^  27  Law  J.  Rep.  (n.s.)  Ezch.  800. 

After  verdict,  but  before  judgment,  W,  a  plaintiff 
in  qectment,  on  the  11th  of  July,  assigned  a  field  of 
potatoca,  with  the  crop  growing  on  it,  which  he  held 
under  a  lease,  the  subject-matter  of  Uie  action,  to  his 
attorney  in  the  action,  as  a  security  for  money  ad- 
vanced by  the  attorney,  and  for  the  amount  due  for 
costs  already  incurred  in  the  action.  One  of  the 
defendants,  a  sheriffs  oflioer,  on  the  17th  of  July, 
seised  the  crop  of  potatoes,  under  a  ji,  fa,,  against 
W.  On  the  same  day,  but  afterwards,  possession 
was  delivered  by  another  sheriff's  officer  of  the  field 
in  question,  under  a  habere  faciae  fonemUmem^  to 
W,  who  immediately  transferred  the  possession  to 
an  agent  attending  fat  the  attorney.  On  the  30th 
of  July  the  first  sheriff^s  officer  sold  the  potatoes,  by 
auction,  as  a  separate  lot,  after  notice  given  him  i^ 
the  plaintiffiB  title,  to  J,  who,  after  taking  an  assign- 
ment of  the  lease  from  the  sheriff,  entered  and  took 
the  potatoes: — Held,  (affirming  the  judgment  below, 
28  Law  J.  Rep.  <n.8.)  aB.  32;  E.  B.  &  E.  806), 
that  the  assignment  to  the  attorney  was  not  void  by 
reason  of  the  statutes  against  maintenance  and  cham- 
perty, oir  as  being  against  public  policy,  since  it  was 
not  an  absolute  sale  of  the  subject-matter  of  the  eject- 
ment, but  only  a  security  for  past  advances;  and  that 
an  action  quare  daituumfngit  lay  for  the  attorney 
against  the  sheriff  and  his  officers  as  bis  title  related 
back  to  the  time  when  it  accrued.  Atidereon  v.  Bad- 
eliffe^  29  Law  J.  Rep.  (ir.s.)  Q.B.  128:  wm.  Rad- 
dle V.  Andenon,  E.  B.  &  £.  806. 

An  agreement  between  an  attorney  and  his  client 
for  the  former  to  be  paid  a  gross  sum  for  business 
done  by  him  as  an  attorney  is  void,  to  the  extent  that 
he  cannot  recover  on  such  agreement  a  laiger  sum 
than  he  would  be  allowed  by  the  Master  upon  taxa- 
tion. Philby  V.  ffazU,  29  Law  J.  Rep.  (ir.s.)  C.P. 
870;  8  Com.  B.  Rep.  N.S.  647. 

The  delivery  by  an  attorney  of  a  signed  bill  of 
costs,  in  which  a  gross  sum  is  stated  to  be  charged  by 
the  attorney  as  per  agreement,  without  giving  the 
specific  items  in  respect  of  which  such  sum  is  charged, 
so  as  to  enable  the  Master  to  tax  it,  is  not  the  delivery 
of  a  signed  bill  of  costo  within  the  6  &  7  Vict.  c.  73. 
S.37.    Ibid. 

A  son  who  was  first  tenant  in  tail  came  of  age,  and 
immediately  afterwards  joined  his  father  in  cutting 
off  the  entail  and  then  in  mortgaging  and  afterwards 
selling  the  estate.  The  solicitor  to  the  fether  was 
first  the  mortgagee  and  then  the  vendee.  There  was 
no  reason  to  befieve  that  the  sale  had  been  effected 
at  an  undervalue,  but  it  appeared  that  in  substance 
the  father's  solicitor  had  really  been  the  only  legal 
adviser  of  the  son : — Held,  that  under  these  circum- 
stances the  mortgage  and  sale  could  not  be  sustained, 
but  must  be  set  aside, — on  the  terms,  however,  that 
the  son  should  place  the  solicitor  in  the  same  situa- 
tion, as  nearly  as  possible,  as  when  the  mortgage  waa 
executed  and  the  sale  took  place.  Savery  v.  KimOf 
25  Law  J.  Rep.  (n.s.)  Chanc.  482;  5  H.L.Cas.627. 

A  client  gave  to  his  solicitor  a  mortgage  for  the 
estimated  amount  of  costs,  the  bills  for  which  had  not 
been  made  out,  but  were  subsequenUy  delivered.  A 
memorandum  was  indorsed  on  the  mortgage  that 
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ifiterert  ihonld  not  be  paid  for  a  stated  period,  and 
this  agreement  was  acted  on  by  the  parties.  Three 
yean  afterwards  the  solicitor  ceased  to  act  for  the 
dieat;  and  two  years  after  that  relation  had  ceased, 
that  is,  five  years  after  the  deliTering  of  the  bills,  the 
Uient  filed  a  bill  to  re-open  the  account  and  to  tax 
the  bills,  alleging  fraud  and  undue  prenure.  These 
allegations  were  not  proved : — Held,  affirming  a  deci- 
sion of  one  of  the  Vice  Chancellors,  that  the  -bill 
must  be  dismissed.  Bloffrave  v.  RnUh,  26  Law  J. 
Rep.  (H.8.)  Chanc.  86  ;  2  Kay  &  J.  509. 

It  is  well  settled  that  it  is  not  within  the  ordinary 
bosinesa  of  a  solicitor  to  receive  purchase-money 
belonging  to  his  client,  or  money  due  to  him  on  mort- 
gage, nor  to  receive  money  from  him  for  the  purpose 
of  investment  generally,  and  one  partner  is  not  liable 
for  the  misapplication  of  money  so  received  by  an- 
other without  his  privity.  Bourdillon  v.  Mo<^,  27 
Law  J.  Rep.  (ir.s.)  Chanc.  681. 

Seeui — where  the  money  is  received  for  the  purpose 
of  being  invested  on  a  particular  security.    Ibid. 

A  sale  of  real  estate  by  a  client  to  his  solicitor  at 
an  undervalue,  the  client  being  in  embarrassed  cir> 
cunutances,  and  not  having  independent  professional 
advice  in  the  transaction,  cannot  be  allowed  to  stand, 
although  upwards  of  twenty  years  have  elapsed. 
Graley  v.  Mcudey^  28  Law  J.  Rep.  (n.8.)  Chanc. 
620  ;  4  De  Oex  &  J.  78;  27  Law  J.  Rep.  (ff.s.) 
Chanc.  779;  1  Oiff.  450. 

A  solicitor,  who  purchases  from  his  client,  must 
take  care  that  the  transaction  is  perfectly  foir,  and  also 
that  evidence  of  that  fairness  is  preserved,  the  onus 
of  proof  being  upon  him  ;  and  he  cannot  be  heard  to 
complain  that  the  means  of  proving  bis  fairness  is  lost 
by  lapse  of  time.     Ibid. 

A  right  to  sue  is  a  devisable  interest.     Ibid. 

A  solicitor  who  obtained  possession  of  a  lease  from 
a  client,  which  was  claimed  by  a  third  party,  cannot 
refuse  to  answer  a  bill  filed  against  him  upon  an  alle- 
gation that  the  information  respecting  the  mattera 
inquired  into  was  obtained  either  in  the  character  of 
solicitor  or  as  a  creditor  of  his  client,  neither  will  his 
claim  to  be  a  purchaser  for  value  without  notice,  in 
respect  of  a  lien  claimed  upon  the  lease  for  a  debt 
incurred  by  his  client,  prevent  his  being  required  to 
answer  the  bill.  ThomoM  v.  Bawlifng9f  28  Law  J. 
Rep.  (n.s.)  Chanc.  829;  27  Beav.  140. 

The  Court  will  not  give  efiect  to  a  stipulation  con- 
tained in  a  mortgage  by  a  client  to  his  solicitor, 
whereby  the  client  is  restricted  from  paying  off  the 
mortgage-money  for  so  lon^;  a  period  as  twenty  years. 
Oowdry  v.  Day,  29  Law  J.  Rep.  (ir.8.)  Chanc.  39; 
IGiff.  316. 

If  a  solicitor  obtains  information  from  his  client, 
and  also  from  other  sources,  it  is  not  privilegtfd;  and 
the  solicitor,  if  made  a  party  to  a  suit  with  his  client, 
is  bound  to  answer  interrogatories  respecting  it, 
though  his  client  made  the  communications  to  him 
confidentially.  Lewis  v.  Pemmngton,  29  Law  J.  Rep. 
(v.8.)  Chanc.  670. 

A  solicitor's  clerk,  consulted  confidentially  by  a 
mortgagor,  cannot  purchase  the  mortgage  debt  at  less 
than  was  due  upon  it,  and  retain  the  same  for  his 
own  benefit.  Hobday  v.  Peters,  29  Law  J.  Rep. 
(ir.s.)  Chanc.  780;  28  Beav.  349. 

A  solicitor  purchased  a  property  from  his  client, 
who  by  a  codicil,  confirmed  the  sale  and  devised  the 
propefty  to  the  solicitor.    The  Pourt  having  on  the 


evidence,  held  the  sale  invalid,  also  decided  that  the 
codicil  was  inoperative  in  equity.  Waten  v.  Tftom, 
22  Beav.  547. 

A  solicitor  who  purchases  from  his  client  is  bound 
to  establish,  that  the  sale  was  as  advantageous  to  the 
client  as  it  could  have  been  if  the  solicitor  had  used 
his  utmost  endeavours  to  sell  the  property  to  a 
stranger.     Spencer  v.  TopKam,  22  Beav.  573. 

A  purchased  an  estate  from  his  client  and  after, 
wards  sold  it  to  B.  B  employed  no  other  solicitor 
than  A : — Held,  that  B  was  affected  with  the  know- 
ledge possessed  by  A  of  the  objectionable  nature  of 
the  transaction  between  himself  and  his  client.  Ibid. 
Purchase  by  a  solicitor  from  his  client  for  1,820^ 
upheld  though  he  had  given  about  1001.  less  than 
the  value,  and  had  two  years  afterwards  sold  part  of 
the  property  at  a  fancy  price  making  a  profit  of  970/. 
IbidL 

A  solicitor  took  up  his  clients  bills, — Held,  that 
these  payments  could  only  be  treated  in  the  same 
light  as  any  other  ordinary  cash  advances  made  by. 
the  solicitor  for  the  benefit  of  his  client,  and  that  the 
solicitor  was  not  entitled  to  charge  interest  thereon. 
May  V.  Brigffenden;  Chee$eman  v.  May,  24  Beav. 
207. 

The  principle  which  throws  on  a  solicitor,  who 
has  dealt  with  his  clients,  the  burden  of  shewing  the 
fairness  of  the  transaction,  applies  to  cases  of  volun- 
tary agreement,  but  not  to  a  case  where  the  solicitor 
is  in  the  hostile  attitude  of  an  urgent  creditor. 
Jokiu(m  V.  Feaemeyer,  3  De  Gex  &  J.  13;  25  Beav. 
88. 

Solicitors  employed  by  the  husband  to  prepare  a 
marriat;e  settlement, — Held,  not  bound  to  produce 
it  to  the  trustees  until  their  bill  had  been  paid.  Me 
Qregeon,  26  Beav.  87. 

A  beneficial  purchase  by  a  solicitor  from  his 
client  pending  that  relation  cannot  be  supported;  but 
the  solicitor  may  insist  on  and  obtain  a  mortgage  from 
his  client  for  whatever  is  justly  due  from  him.  Pear* 
e(m  V.  Benton^  28  Beav.  598. 

Where  an  absolute  purchase  is  held,in  consequence 
of  the  relation  between  the  parties,  to  be  available 
as  a  security  only,  the  Court  will  not  import  into 
the  transaction  a  power  of  sale.     Ibid. 

Delay  of  seven  months  in  taking  proceedings  to 
set  aside  a  sale,  during  which  the  purchaser  was 
improving  the  property :  —  Held,  no  bar  to  the 
plaintiff's  right  to  relief.     Ibid. 

An  agreement  between  a  solicitor  and  a  client, 
without  the  intervention  of  any  other  solicitor,  to 
allow  the  solicitor  interest  on  his  bill  of  costs,  cannot 
be  maintained  independently  of  subsequent  acqui- 
escence, unless  it  appears  that  he  informed  the 
client  that  the  law  allowed  no  such  charge.  Lyddon 
V.  Most,  4  De  Gex  &  J.  104. 

But  where  the  relation  of  solicitor  and  client  had 
ceased  after  such  an  agreement  had  been  made,  and 
the  client  subsequently  (having  in  the  mean  time 
had  proper  advice  upon  the  subject  of  the  agree- 
ment) entered  into  a  second  agreement  with  the 
solicitor,  in  part  founded  on  the  former,  which  she 
did  not  seek  to  impeach  till  fourteen  years  after  its 
date, — Held,  that  there  had  been  such  delay  and 
acquiescence  as  to  preclude  any  title  to  relief.   Ibid. 

A  mortgage  taken  by  a  solicitor  from  his  client 
to  secure  monies  alleged  to  be  advanced,  and  also 
certain  costs,  ordered  to  stand  as  security  only  for 


44 


ATTORNEY  AND  SOLICITOR;  (G)  Bill  of  Coffrs. 


what,  on  taking  a  general  aceount,  should  be  found 
due,  it  appearing  Siat  the  defendant,  on  taking  the 
aecurity,  produced  to  his  client  no  stated  account  of 
the  amount  due,  and  had  kept  no  record  of  the 
transactions;  and  the  solicitor  having,  in  his  answer, 
made  misstatements  as  to  some  of  the  items,  was 
ordered  to  pav  the  ctiets  of  the  suit  to  the  hearing. 
Davie$  ▼.  Pa/ny,  1  Giff.  174. 

Decree  to  set  aside  a  mortgage  taken  by  a  solicitor 
from  his  client  to  secure  a  sum,  consisting  partly  of 
a  gross  sum  agreed  to  be  paid  for  professional  ser* 
▼ices,  and  as  to  the  reet  of  the  balanoe  recited  to  be 
due  on  a  settlement  of  accounts,  where  the  evidence 
shewed  that  the  client,  from  his  situation  as  to  ill- 
health,  was  unable  to  take  an  active  part  in  mana- 
gin^  his  own  affairs,  and  where  there  was  no  evidence 
of  any  proper  statement  or  examination  of  the 
accounts.  The  mortgage  was  declared  to  stand  as  a 
security  only  for  what  should  be  found  justly  due  on 
a  taxation  of  the  bills  of  costs,  and  on  an  account  of 
all  dealings  and  transactiona.  Morgan  v.  ffiggim, 
1  Giff.  270. 

(G)  Bill  or  Costs. 

(a)  Delivery  of. 

[See  Philby  v.  ffayle  (F).] 

Under  the  stotute  6  &  7  Vict.  c.  78.  s.  33,  which 
requires  an  attorney's  bill  to  be  delivered,  or  sent  by 
post,  to  the  party  to  be  chaiged  therewith,  it  is  sufllt- 
cient  to  deliver  it  to  one  of  several  joint  contractors. 
MatU  r.  Smith,  28  Law  J.  Rep.  (11.8.)  Exch.  234; 
4  HurL  Sl  N.  324. 

The  defendants  were  jointly  sued  on  an  attorney^ 
bill  as  the  promoters  of  a  joint-stock  company.  The 
bill  was  headed  "  The  promoters  of  the  L.  C.  M. 
Company,**  and  was  sent  by  post  to  one  of  the 
.defendants: — Held,  that  if  there  was  evidence  of  a 
joint  employment  of  the  attorney  there  was  a  suffi- 
cient delivery  of  the  bill  to  all  the  defendants.  Ibid. 

(Jb)  ffeading  and  Contents, 

An  attorney's  bill  of  costs,  delivered  under  the 
6  &  7  Vict.  c.  73.  s.  37,  is  sufficient  if  it  gives  such 
reasonable  information  to  the  client  as  will  enable 
him  to  take  advice  as  to  its  taxation,  and  it  need 
not  be  so  explicit  on  the  fece  of  it  as  to  enable  an 
attorney  at  once  to  say,  without  fiuiher  inquiry, 
whether  the  charges  are  proper.  H<Ugk  v.  (httey, 
26  Law  J.  Rep.  (n.s.)  Q.B.  217;  7  E.  &  B.  578. 

When  the  bill  contains  charges  for  proceedings  in 
actions,  the  names  of  the  parties  to  which  are  given, 
and  it  appears  from  the  description  of  the  proceed- 
ings that  they  must  have  taken  place  in  one  of  the 
superior  Courts,  it  is  not  now  necessary  that  the 
name  of  the  particular  Court  should  be  stated  in  the 
bill.     Ibid. 

The  insufficiency  of  one  or  more  items  does  not 
disentitle  the  attorney  from  recovering  for  that  part 
of  the  bill  which  is  unexceptionable.     Ibid. 

Where  an  attorney  blends  several  claims  in  one 
bill,  the  client  is  entitled  to  have  the  whole  bill  taxed ; 
if  the  attorney  does  not  deliver  a  specific  bill  as  to 
the  whole,  it  is  the  same  as  if  he  had  delivered  no 
bill  at  all;  and  it  makes  no  difference  that  the  jury, 
at  the  trial  <^  an  action  to  recover  the  whole  amount 
of  the  various  claims,  knew  that,  in  fact,  the  client 
is  not  liable  for  certain  of  the  claims.  For  the  ques- 
tion  as  to  the  sufficiency  of  a  signed  bill  under  the 


statute  arises  prior  to  and  is  iadependeni  of  the 
question  as  to  liability ;  since  a  bill  is  referred  to 
taxation  (save  in  special  and  excepted  cases)  on  the 
assumption  of  liability,  and  simply  to  settle  the  ques- 
tion of  amount.  It  is  doubtful  whether  ao  attomej 
may  maintain  an  acticm  for  work  as  to  which  be  hais 
delivered  a  bill,  although  there  is  other  work  pending 
for  which  he  has  a  distinct  claim  against  his  client, 
and  which  he  has  not  included  in  his  bill  nor  in  hia 
action.  But  as  a  bill  bad  in  part  is  bad  altogether 
(even  as  to  a  claim  not  maintainable),  if  it  does  not 
contain  all  the  claims  included  in  the  partioulara  in 
the  action  it  is  insufficient.  Pigot  ▼.  Cadman,  28 
Law  J.  Rep.  (n.s.)  Exch.  134;  1  Hurl.  9l  N,  887. 

(c)  Taxatumcf,  ^ 
(1)  In  general. 

A  client  applying  for  the  common  order  to  tax  a 
bill  of  costs  ought  to  disclose  the  existence  of  an 
agreement  respecting  its  payment,  although  the  con- 
tents mar  not  be  known.  In  re  IfngU,  26  Law  J. 
Rep.  (N.S.)  Chanc.  169;  21  BeaT.  275. 

A  common  order  obtained  by  the  suppression  of 
the  existence  of  such  an  agreement  was  not  di»- 
chaiged,  the  client  being  ignorant  of  the  contents, 
and  the  solicitor  having  refused  informatioii  or  a 
copy.     Ibid. 

An  agreement  executed  by  a  client  empowering 
her  solicitor  to  sell  certain  railway  shares  and  to 
apply  the  proceeds  in  the  dischaige  of  his  costs,  in 
consideration  of  which  he  agreed  not  to  sue,  that  hia 
client  should  not  be  personally  liable  for  any  costs, 
and  that  he  would  confine  his  claim  to  the  proceeds 
of  the  shares,  will  not  preclude  taxation.    Ibid. 

The  retention  and  appropriation  of  money  under 
such  an  agreement  is  not  such  a  payment  of  the  bill 
of  costs  as,  under  the  6  &  7  Vict,  c  73,  will  supersede 
the  taxation,  especially  when  the  client  is  illiterate 
and  without  professional  assistance.     Ibid. 

Candidates  at  a  general  election  for  members  of 
parliament  employed  a  firm  of  solicitors  as  their 
election  agents: — Held,  that  the  employment  was 
professional,  and  that  their  bill  of  costs  was  subject  to 
taxation,  within  the  provisions  of  the  6  &  7  Vict, 
c.  73.  Inrt  Osborne,  27  Law  J.  Rep.  (n.s.)  Chanc. 
532;  25  Beav.  353. 

A  solicitor  claimed  five  bills  of  costs  against  his 
client  The  client  obtaroed  an  order  of  course  to 
tax  two  only.  It  was  discharged,  with  costs.  In  re 
Law  amd  Oould,  21  Beav.  481. 

Bills  of  costs  assumed  to  be  taxable  in  equity^ 
where  the  solicitor  had  retained  them  in  his  poe- 
seasion  and  declined  to  produce  them.  He  Lougk* 
horovigh,  23  Beav.  439. 

Order  made  for  taxation  of  bills  of  costs  after  pay- 
ment, whero  the  solicitor  had  produced  them  on  the 
execution  of  a  mortgage,  out  of  the  proceeds  of  which 
they  had  been  paid,  but  had  taken  them  back  inune- 
diately,  and  afterwards  refosed  to  produce  them. 
Ibid. 

It  is  not  necessary  to  specify  items  of  oyeroharge, 
upon  a  petition  for  taxation  after  payment,  in  a 
case  in  which  the  solicitor,  by  retaining  the  bill  of 
costs  and  refusing  to  produce  it,  prevents  the  client 
pointing  out  the  overcbaiges.     Ibid. 

A  petition  of  a  solicitor  to  review  the  Taxing 
Master's  decision  as  to  speoi6ed  items  of  charges  for 
conferences,  some  of  which  had  been  reduced,  and 
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otben  wholly  duallowed,  was  dismiMed,  with  cotta, 
the  Court  declining  to  enter  into  the  merits  of  Bueh 
matters.    Be  Bubbard  (No.  2),  23  Beav.  481. 

An  order  was  made  for  taxation  nominally  on  the 
petition  and  undertaking  of  A  B  and  others.  The 
certificate  was  made  ten  years  after,  and  an  order 
WHS  then  made  on  A  B  to  pay.  A  B  applied  to 
discharge  the  order  for  payment,  shewing  that  the 
order  had  heen  obtained  without  bis  authority,  and 
during  his  absence  trom  England : — Held,  that  while 
the  order  for  taxation  stood,  the  order  for  payment 
was  regular;  but  what  his  remedy  might  be  qutare. 
Me  ThSmp§on  and  Dd>enham,  25  Beav.  245. 

A  solicitor  delivered  a  general  estimate  of  costs 
due  to  him  without  speci^ing  the  particulars.  The 
client  signed  a  memorandum  agreeing  to  the  state- 
ment, and  requesting  A  B  (to  whom  he  had  given 
his  acceptance)  to  pay  the  amount.  A  bill  filed  by 
the  client  more  than  three  yean  afterwards,  to  obtain 
a  delivery  and  taxation  of  the  bill  of  costs,  was  dis- 
missed, with  costs.    Tuimer  v.  Hand,  27  Beav.  61. 


(2)  Who  may  PeHHon, 

Taxation  ordered  at  the  instance  of  cegtui  que 
tnuA  of  a  bill  incurred  in  respect  of  a  trust  estate  by 
trustees,  both  being  now  dead;  but  any  balance  due 
from  the  solicitor  was  ordered  to  be  paid  into  court 
to  a  separate  account,  and  not  to  the  petitioners.  In 
re  HaUett^  21  Beav.  250. 

Under  the  third-party  clause  (9  &  7  Vict  c.  78. 
a  39.)  it  is  not  necessary,  where  a  eetfivn  que  tnui 
applies  for  taxation  of  bills  paid  by  trustees  or  exe- . 
enters,  to  shew  that  there  are  fraudulent  overcharges. 
In  re  Drakey  22  Beav.  438. 

Taxation  ordered,  at  the  instance  of  a  legatee,  of 
a  bill  of  costs  of  the  executors*  solicitor,  fbr  the  amount 
of  which  a  mortgage  had  been  given  by  them .     I  bid. 

Upon  an  appluation  by  one  of  several  persons 
interested  for  the  taxation  of  a  bill  of  costs  of  ooa- 
sidecable  amount,  the  Court,  in  determining  the 
petitioner's  right  to  a  taxation,  will  not  regard  the 
amount  of  the  petitioner's  interest.  Re  Dawmn  amd 
Btyem,  28  Beav.  605. 

(3)  Special  CiretUMtances. 

Special  circumstances  must  be  shewn  under  the 
statute  6  &  7  Vict.  &  73.  s.  37,  to  enable  a  Judge  or 
Court  to  order  taxation  of  an  attorney's  bill,  where 
more  than  a  year  has  elapsed  since  its  delivery,  even 
though  an  action  have  been  brought  for  the  amount 
of  it.  Cowddl  V.  iVeo^e,  26  Law  J.  Rep.  (m.s.)  C.P. 
37;  1  Com.  B.  Rep.  N.8.  332. 

Q^CBrt — Whether  a  Justice  of  the  Peace  (not  a 
Police  Magistrate),  sitting  by  himself,  is  a  Court  of 
law  under  the  statute^    Ibid. 

A  testator^  estate  was  under  administration  by 
the  executors,  who  employed  a  firm  of  solicitors,  and, 
the  business  being  completed,  their  bill  was  paid. 
Within  a  year  a  residuary  legatee  applied  for  the 
taxation  of  the  bill,  which  was  ordered  by  one  of  the 
Vice  Chancellon: — Held,  upon  appeal,  affirming 
the  deeiaon,  that  there  being  charges  which  would 
not  have  been  allowed  by  the  Court  in  taking  accounts 
as  between  the  execoton  and  the  estate,  there  was 
a  sufficient  **  special  circumstance**  within  the  38th 
section  of  6  A  7  Vict  c.  73.  to  enable  the  residuary 
Jegatce  to  obtain  taxation  afVer  payment  In  re 
Dixon,  26  Law  J.  Rep.  (ir.s.)  Chanc.  99. 


Though  simple  overcharges  in  a  solicitorli  bill  ara 
not  sufficient  to  justify  an  order  for  taxation  after 
payment,  yet  if  the  overcharges  are  such  as,  in  the  eye 
of  the  Court,  to  smount  to  fraud,  semUe,  the  Court 
will  make  the  order.  Re  Strotker,  26  Law  J.  Rep. 
(ir.s.)  Chanc.  695;  3  Kay  &  J.  618. 

A  solicitor,  in  answer  to  a  letter  complaining  of  his 
bill,  and  expressing  a  desire  to  have  it  taxed,  wrote 
as  follows:  **The  reason  for  your  dissatisfaction  I 
can  only  account  for  by  your  not  being  conversant 
with  that  kind  of  business."  No  further  steps  were 
taken  on  either  side  till  nearly  twelve  months  had 
elapsed  from  the  delivery  of  the  bill,  when  the  soli* 
citor  again  wrote,  stating  that  for  the  future  he  should 
claim  interest.  A  correspondence  then  took  place, 
during  which  the  twelve  months  expired,  and  fifteen 
months  after  the  delivery  of  the  bill  a  petition  for 
taxation  was  presented.  Qross  overcharges  being 
proved,  the  Court  held  that  there  were  sufficient 
special  circumstances  to  justify  an  order  ibr  taxation, 
but  directed  that  interest  should  be  paid  on  what 
should  be  found  due  from  the  expiration  of  one  month 
after  the  delivery  of  the  bill.     Ilnd. 

A  client  indebted  to  a  solicitor  for  costs  and  for 
money  lent,  executed  as  security  a  bill  of  sale  of  his 
fiirming  stock  and  fomiture,  with  a  proviso  for  the 
deed  to  be  void  on  payment  of  the  amount,  and  of 
all  sums  which  the  solicitor  might  advance,  with 
interest  A  bill  of  costs  and  money  due  for  advances 
was  afterwards  delivered,  and  the  client  employed 
another  solicitor  to  investigate  the  matter.  The  two 
Boliciton  corresponded,  and  an  offor  was  made,  on 
behalf  of  the  client,  to  pay  what  was  due  if  the  exact 
amount  of  the  claim  was  stated  and  the  vouchera 
were  produced.  The  original  solicitor  stated  his 
willingness  to  produce  the  vouchers,  if  certain  draft 
deeds  were  prepared  and  an  appointment  made  for 
settlement,  snd  that  he  would  have  the  bills  taxed. 
After  some  further  delay,  the  solicitor  gave  a  written 
notice  requiring  payment  on  the  following  day,  and 
stating  that  if  the  money  were  not  paid  he  should 
take  possession  under  the  deed.  The  money  not 
being  paid,  he  accordingly  caused  possession  to  be 
taken,  whereupon  the  whole  amount  claimed  for  bills 
of  costs,  advances  and  interest  was  paid  by  the  client 
under  protest  Under  these  circumstances,  the  client 
presented  a  petition  for  taxation,  alleging  various  in- 
stances of  overcharge  in  the  bills  of  costs,  and  that 
they  were  paid  under  undue  pressure.  One  of  the 
Vice  Chancellors  refused  to  order  taxation ;  but  upon 
appeal  it  was  held  (reversing  his  Honour's  decision) 
that  payment  under  these  circumstances  did  not  pre* 
elude  the  client's  right  to  taxation;  that  the  rule  was» 
that  to  tax  a  bill  after  payment  the  client  must  shew 
either  undue  pressure  or  overcharge  amounting  to 
fraud,  and  this  case  falling  within  the  former  branch 
of  the  rule,  the  bills  must  be  taxed.  Rx  parte 
Walker,  in  re  Potter,  29  Law  J.  Rep.  (n.s.)  Chanc. 
625;  2  De  Gex,  F.  &  J.  105. 

Taxation  ordered  of  a  paid  bill  of  a  mortgagee's 
solicitor  in  a  mixed  case  of  pressure  and  of  improper 
items.     Re  Ranee,  22  Beav.  177. 

The  mortgagee  took  legal  proceedings  against  the 
mortgagor  whereby  expenses  were  being  incurred. 
The  mortgagee's  solicitor  delivered  his  bill  on  the 
25th  of  December,  and  the  parties  met  to  complete 
a  tr.insfer  on  the  29th  of  December.  The  bill  con- 
tained a  charge  for  an  abstract,  which  was  more  than 
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double  what  it  ought  to  have  been,  but  the  lolicitor 
reftued  to  leduce  it,  and  the  bill  was  paid.  It  did 
not  appear  that  any  propowl  bad  been  made  to 
■ettle  the  matter  and  postpone  the  question  of  costs. 
The  Court,  considering  that  there  had  been  both 
pressure  and  orercharge,  ordered  a  taxation.    Ibid. 

(4)  UponTenm. 

Where  there  is  an  figreement  by  a  solicitor  with 
his  client  to  chaise  only  costs  out  of  pocket,  the 
Taxing  Master  will,  under  the  common  order  for 
taxation,  have  regard  to  such  agreement.  Be  PhUp, 
a  aolicUor,  29  Law  J.  Rep.  (n.s.)  Chanc.  866;  2 
Giif.  35. 

A  solicitor  agreed  to  undertake  the  defence  of 
another  solicitor  upon  agency  chaiges.  On  special 
petition  a  taxation  of  his  bill  was  ordered  **  baring 
regard  to  the  agreement.**  JU  Oedye,  23  Bea?.  347. 

A  solicitor  agreed  to  conduct  the  defence  of 
another  solicitor  upon  agency  terms  in  case  of  the 
defence  being  unsuccessful  On  entering  into  the 
agreement  the  latter  suppressed  from  the  former  the 
existence  of  a  material  correspondence,  which  was 
the  principal  ground  of  a  decree  being  made  against 
him.  But  the  solicitor,  afler  the  discovery,  still 
continued  the  defence,  without  objection: — Held, 
that  he  was  not  released  from  the  contract.     Ibid. 

A  petition  was  presented  for  the  taxation  of  a  paid 
bill  of  costs,  alleging  specific  items  of  overcharge. 
The  solicitor  thereupon  offered  to  repay  the  amount 
of  such  items  and  the  costs.  The  petitioner  did  not 
accede  to  this,  but  brought  the  petition  to  a  hearing. 
The  Court  ordered  the  taxation  of  the  bill,  treating 
these  items  as  omitted.  Re  CatUn  (So,  2),  23  Beav. 
412. 

(5)  Coiti  of  Taxaiion. 

Upon  a  taxation  under  the  statute,  assignees  of  a 
bankrupt  solicitor  are  personally  liable  for  the  costs 
of  taxation  of  a  bill  of  costs  delivered  by  them,  where 
more  than  one-sixth  is  taken  off.  Re  Peers,  21 
Beav.  520. 

Less  than  one-sixth  was  taken  off  a  bill  of  costs 
on  taxation,  but  more  than  one- sixth  was  taken  off  in 
the  suit  (which  was  one  for  a  general  account  between 
the  solicitor  and  client),  on  other  grounds  into  which 
the  Taxing  Master  could  not  enter.  The  costs  of 
taxation  were  allowed  to  the  solicitor.  May  v.  Biff- 
ffenden;  Cheeeeman  v.  May,  24  Beav.  207. 

Assignees  in  insolvency  of  solicitors  ordered  to  pay 
the  costs  of  taxation,  more  than  one-sixth  having 
been  taxed  off  a  bill  of  costs  delivered  by  them. 
Shea  V.  BoeekeUi;  In  re  Peile,  25  Beav.  561. 

(6)  Practice, 

An  order  was  made  upon  a  solicitor  for  the  deli- 
very of  his  bill  within  fourteen  days.  He  was  unable 
to  comply,  and  on  a  motion  for  the  second  order, 
he  asked  for  further  time.  It  was  given,  but  he  «ras 
ordered  to  pay  the  costs  of  the  motion.  In  re  Dendy, 
21  Beav.  565. 

An  order  for  the  taxation  of  two  out  of  four  bills, 
and  the  delivery  up  of  the  papers,  discharged,  but 
without  costs,  the  solicitor  having  attended  the  Tax- 
ing Master  without  having  objected,  and  not  having 
applied  to  dischanre  the  order  until  six  weeks  after 
notice  of  it.    Re  Wa/vdl,  22  Beav.  634. 

The  proper  mode  of  enforcing  the  delivery  of  a 


solicitor's  bill  is  to  serve  the  order  with  a  proper 
indorsempnt,  under  the  1 2th  Amended  Order  of  the 
11th  of  April  1842,  and  upon  default  being  made 
an  attachment  will  go  as  of  course.  Ex  parte  BdUm, 

25  Beav.  868. 

A  client  presented  a  special  petition  fbr  the  taxa- 
tion of  his  solicitor'k  bill,  complaining  that  the  soli- 
citor had  taken  reckless  proceedings,  and  praying 
that  the  costs  of  them  might  be  wholly  disallowed 
on  taxation.  A  special  petition  was  held  to  be  un- 
necessary, and  the  petitioner  was  ordered  to  pay  the 
costs  of  it.  Re  Aikin$on  and  Pilgrim^  26  Beav. 
151. 

In  a  petition  to  tax  it  is  not  necessity  to  specify 
all  the  items  objected  to.  Re  Daweon  <md  Bryan, 
28  Beav.  605. 

Summary  order  upon  a  petition,  under  the  6  ft  7 
Vict.  c.  78.  s.  87,  against  assignees  in  bankruptcy  of 
a  country  solicitor,  who  had  employed  a  London 
agent,  to  deliver  their  bills  of  costs,  and  against  the 
agent  to  deliver  his  bill  of  costs  and  the  petitioner^ 
papers  in  his  possession.  In  re  Walton,  4  Kay  ft  J. 
78. 

Such  petition  should  be  intituled  in  the  matter  of 
both  solicitors,  but  a  petition  in  the  matter  of  a  soli- 
citor need  not  be  intituled  in  the  matter  of  the  act. 
Ibid. 

(H)  LiBN  FOR  Costs. 

[Twmer  v.  LeUa,  7  Law  J.  Dig.  69;  7  De  Oex, 
M.  ft  G.  243— TToeson  v.  Lyon,  7  Law  J.  Dig.  69; 
7  De  Gex,  M.  ft  G.  288— ITope  v.  Liddell,  7  Law 
J.  Dig.  59;  7  De  Gex,  M.  &  G.  331.] 

The  attachment  of  a  judgment-debt  under  the 
ganiishee  clauses  of  the  Common  Law  Procedure 
Act,  1854,  overrides  an  attorney  Is  lien  on  or  control 
over  the  judgment  in  respect  of  general  costs  dne 
to  him  from  the  garnishee.    Hough  v.  Bdwardt, 

26  Law  J.  Rep.  (n.s.)  Exch.  54;  1  Hurl.  &  N.  171. 
Where  there  are  cross-actions,  and  the  plaintiff  in 

each  has  obtained  judgment,  it  is  competent  for  the 
parties  to  come  to  a  bond  fide  settlement  of  the  mat- 
ter between  themsfelves,  although  the  consequence 
of  such  settlement  may  be,  that  the  attorney  for  one 
party  may  lose  his  lien  for  his  costs.  But  if  such 
settlement  be  come  to  by  collusion  and  fraud,  for  the 
purpose  of  depriving  the  attorney  of  his  costs,  he  has 
a  right  to  call  fbr  the  interference  of  the  Court. 
QuarCt  ^y  CVompfon,  /.,  whether,  even  in  a  case  of 
collusion,  the  Court  would  be  bound  to  interfere. 
Brunsdon  v.  AUard,  18  Law  J.  Rep.  (n.s.}  Q.B. 
306. 

An  order  obtained  under  the  61st  section  of  the 
Common  Law  Procedure  Act,  1854,  attaching  a 
fund  in  the  hands  of  a  garnishee  to  answer  a  judg- 
ment debt,  will  not  displace  the  prior  lien  fbr  costs 
of  a  solicitor  who  has  given  notice  to  the  garnishee. 
Sympeon  v.  Prothero,  26  Law  J.  Rep.  (ir.s.)  Chanc 
671. 

Q^anre — If  he  had  not  given  notice.     Ibid. 

S  and  W  acted  as  attomies  for  P,  the  plaintiff,  in 
an  action  for  damages,  and  also  as  his  solicitors  in  a 
suit  instituted  against  him  in  equity  to  restrain  the 
proceedings  in  the  action.  The  Court  made  an  order 
in  the  suit,  directing  payment  to  P  of  a  gross  sum 
for  damages  and  costs : — Held,  that  S  and  W  had  a 
lien  upon  the  fimd  for  their  costs,  both  in  the  action 
and  in  the  suit.     Ibid. 
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The  l]«n  of  a  parliamentaiy  agent  attaches  to 
hooka  and  papen  intrusted  to  him  by  the  law  clerk 
of  the  trustees  of  a  public  road  to  obtain  a  renewal 
of  their  act  of  parliament.  BidgvHiy  y.  Ltu,  25 
Law  J.  Rep.  (n .s.)  Chanc.  684. 

The  parliamentary  agent,  though  nominated  by 
the  law  clerk«  has  in  the  absence  of  any  agreement 
a  right  to  be  paid  his  bill  by  the  trustees  directly, 
and  not  through  the  law  clerk  who  nominated  him. 
Ibid. 

A  claim  by  a  parliamentary  agent  to  participate 
in  the  profits  of  a  solicitor's  bill  was  rejected  as  no 
such  agreement  was  proved  to  have  been  made. 
Ibid. 

A  cheque  having  been  deposited  by  H  in  the 
hands  of  a  solicitor,  to  be  applied  by  him  in  payment 
of  any  such  amount  as  might  be  recovered  by  F,  his 
client,  in  an  action  then  pending  against  H,  the 
action  proceeded  to  trial,  and  F  recovered  a  sum 
of  money  against  H,  and  entered  up  judgment 
for  the  debt  and  costs.  Before  the  exact  amount 
due  on  the  judgment  was  ascertained  F  became 
bankrupt,  and  H,  having  a  cross- claim  against  his 
estate  for  a  larger  amount  than  was  due  on  the  judg- 
ment, was  admitted  to  prove  for  the  difference,  the 
rest  being  set  off  against  the  judgment  debt  under 
the  171st  section  of  the  Bankrupt  Law  Consolida- 
tion Act : — Held,  that  the  solicitor  had  a  lien  upon 
the  proceeds  of  the  cheque  for  his  costs,  to  the  extent 
of  the  sum  found  due  upon  the  judgment,  and  such 
lien  was  not  displaced  by  the  set-off  under  the  pro- 
ceedings in  F*s  bankruptcy.  HcMMon  v.  Beecty  27 
Law  J.  Bep.  (h.8.)  Chanc.  118. 

An  attorney  has  no  lien  for  his  costs  upon  real 
estate  recovered  for  a  client.  Shaw  v.  NeaJU,  27 
Law  J.  Bep.  (ir.s.)  Chanc.  444;  6  H.L.  Cas.  581; 
24  Law  J.  Bep.  (ir.s)  Chanc.  568;  20  Beav.  157. 

A  solicitor  has  no  lien  for  his  costs  upon  a  fiind  in 
court,  which  is  the  subject  of  the  suit,  as  against 
other  parties  than  his  client;  but  he  has  a  right  to 
prevent  his  client  from  receiving  any  sum  recovered 
by  his  exertions  until  his  costs  are  paid.  Such  right, 
however,  cannot  preclude  a  fair  compromise  between 
the  parties.  Verity  v.  Wild,  28  Law  J.  Rep.  (n.s.) 
Chanc  561;  4  Drew.  427. 

A  solicitor  received  from  his  client  a  sum  of  money 
to  pay  off  a  mortgage.  He  did  not  so  apply  it,  but 
ckumed  a  lien  on  it  for  his  costs.  He  was  summarily 
ordered  to  repay  the  amount  to  his  client,  but  without 
interest.    Re  OuUen,  27  Beav.  51. 

(I)  Chakoi  on  Costs. 

A  solicitor  who  had  a  claim  for  costs  in  an  adminls- 
tiatioD  suit  borrowed  money  and  nuide  an  equitable 
assignment  of  his  costs.  At  this  time  no  order  for 
payment  of  these  coats  had  been  made,  and  the  soli- 
citoriB  remedy  was  merely  personal  against  his  clients. 
The  solicitor  served  notices  on  his  clients  and  on  the 
defendants,  who  represented  the  estate  under  admi- 
nistration. Afterwards  the  Court  made  an  order 
that  a  fond  should  be  brought  into  court,  and  that 
after  paying  certain  chaiges,  the  same  should  be 
applied  in  payment  of  the  solicitor's  costs.  The 
money  was  paid  in,  but  was  not  sufficient  to  pay  any 
part  of  the  costs^  The  solicitor  then  became  bank- 
rupt, and  after  the  bankruptcy  money  was  paid  into 
court,  but  the  lender  of  the  money  did  not  obtain 
any  stop-order.    The  Master  of  the  Bolls  had  upon 


the  evidence  before  him,  which  was  materially  1 

than  that  now  before  the  Court,  held  that  the  costs 
passed  to  the  assignees  of  the  bankrupt ;  but  upon 
appeal  (the  new  evidence  being  considered)  the  Lords 
Justices  decided  that  there  was  no  negligence  on  the 
part  of  the  lender  of  the  money,  for  that  ^e  notices 
served  before  the  money  was  paid  into  court  prevented 
the  costs  from  being  in  the  order  and  disposition  of 
the  bankrupt  with  the  consent  of  the  true  owners, 
and  that  therefore  they  did  not  pass  to  the  assignees 
in  bankruptcy,  but  belonged  to  the  lender  of  the 
money.  Day  v.  Day,  26  Law  J.  Bep.(N.8.)  Chanc. 
585;  1  De  Gex  &  J.  144;  26  Law  J.  Bep.  (n.s.) 
Chanc.  288 ;  28  Beav.  391. 


AUCTION  AND  AUCTIONEEB. 

[See  Saul] 


AUDIT  AND  AUDITOB. 

[See  PooB  Law.] 


AUDITA  QUEBELA. 

[See  Costs,  at  Law  ;  Security  for.] 


AUTBEFOIS  ACQUIT. 

[See  PuADiRO  iir  Cbiminal  Casks.] 


BAIL. 


[The  Judges  enabled  to  appoint  Commissionen 
within  Ten  Miles  of  London,  and  in  the  Isle  of  Man 
and  the  Channel  Islands,  to  administer  Oaths  in  Com- 
mon Law,  and  to  authorise  the  taking  in  the  Country 
of  Bail  in  Error,  and  Becognizances  and  Bail  on  the 
Bevenue  Side  of  the  Exchequer,  by  22  Vict.  c.  16. 
Coroners  in  England  enabled  to  admit  to  Bail  Persons 
charged  with  Manslaughter,  by  22  Vict.  c.  88.] 

^A)  AFriDAYIT*AND  OrDER  TO  HOLD  TO  BaIL. 
(B)  PROOBRDINQS  ON  AND  CANOELLINO  THE  BaIL 

Bond. 


(A)  Affidayit  and  Order  to  hold  to  Bail. 

It  is  no  objection  to  an  affidavit  in  support  of  a 
Judge's  order  to  hold  a  defimdant  to  bail  under  1  &  2 
Vict.  c.  110,  sworn  before  the  issuing  of  the  writ  in 
the  action,  that  it  is  entitled  in  the  cause,  nor  that 
the  claim  of  the  plaintiff  as  stated  in  the  affidavit 
might  be  in  respect  of  unliquidated  damages;  neither 
is  it  necessary  to  state  the  deponent's  belief  that  the 
defendant  is  about  to  go  abroad  immediately  unless 
apprehended,  ffaryreave  v.  Hayes,  24  Law  J.  Bep. 
(N.s.)  Q.B.  281;  5  £.  &  B.  272. 

A  defendant  was  held  to  bail  on  an  affidavit,  stating 
that  he  had  obtained  money  at  the  Cape  of  Good 
Hope  by  means  of  a  forged  letter,  and,  having  been 
charged  with  such  foigeiy  before  a  magistratehere,had 
been  discharged,  on  the  ground  that  the  oflenoe  waa 
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not  shewn  to  have  been  committed  within  the  jum- 
dicdon  of  the  Courts  of  this  country:  thmt  it  was 
believed  that  endence  would  be  obtained  of  offences 
committed  within  such  jurisdiction;  and  that  the 
parties  therefore  believed  that  it  was  his  intention 
immediately  to  quit  this  country.  The  defendant 
applied  to  the  Court  to  discharge  him  out  of  custody. 
He  did  not  deny  the  charges^  but  swore  that  he  did 
not  intend  to  quit  England. — The  Court  refused  to 
discharge  him.  JUm  v.  Jf encore,  1  Hurl.  8t  N.  722. 

Where  the  plaintiff  has  obtained  a  Judge's  order 
to  hold  to  bail,  the  Court  will  not  (at  least  before 
decli|ration)  rescind  such  order,  upon  the  ground 
that  the  cause  of  action  on  whidi  the  plaintiff  must 
proceed  is  different  from  the  cause  of  action  stated  in 
the  affidavit  to  hold  to  bail,  if  the  Court  is  satisfied 
that  the  plaintiff  has  a  cause  of  action,  and  that  the 
process  of  the  Court  has  not  been  abused  with  the 
view  of  having  the  defendant  arrested,  ^unis  v. 
Chapman,  28  Law  J.  Rep.  (n.s.)  C.P.  6;  5  Com.  B. 
Rep.  N.8.  481. 

By  the  Merchant  Shipping  Act,  1854,  s.  189, 
no  proceeding  for  the  recovery  of  wages  under  50/. 
is  to  be  instituted  by  any  seaman  in  any  superior 
Court  of  record.  Where  a  seaman  of  a  foreign  vessel, 
which  had  come  into  a  British  port,  had  obtained  an 
order  to  hold  the  owner  of  such  vcskI  to  bail  for 
wages  under  50/.,  the  Court  refused,  on  application 
before  declaration,  to  rescind  such  order  fur  want  of 
jurisdiction,  as  the  application  was  premature,  and 
as  it  was  at  least  doubtful  whether  the  1 89th  section 
applied  in  such  case  to  a  fore^  vessel    Ibid. 

(B)  Pbooiioinos  oh  and  OAVoiLUiro  THE  Bail 

Bond. 

Common  bail,  having  made  de&ult,  and  then  ren- 
dered their  principal,  are  liable,  in  an  action  on  the  bail- 
bond,  for  the  debt  and  costs,  unless  proceedings  are 
stayed,  as  they  may  be,  by  order  of  a  Judge,  **  on 
payment  of  costs^;  but  if  such  an  order  is  not  taken 
advantage  of  until  judgment  is  signed,  the  bail  can 
have  no  relief.  J<Mkh»  v.  Cottar,  28  Law  J.  Rep. 
(n.s.)  Exch.  209. 

The  meaning  of  rule  109.  of  R^.  Glen.  Hil. 
T.  1853  is,  that  bail  are  only  liable  to  the  amount 
of  the  debt  mentioned  in  the  order  to  hold  to  bail 
and  indorsed  on  the  ec^piat,  and  costs.  Where,  there- 
fore, in  the  affidavit  to  hold  to  bail,  the  debt  was 
sworn  at  458/.,  which  was  the  real  amount,  but  by 
mistake  258/.  only  was  inserted  in  the  Judge*s  order, 
and  indorsed  on  the  capias  on  which  the  defendant 
was  arrested,  and  a  bail-bond  was  given  to  the  sheriff 
in  double  that  sum,  the  biul  were  held  entitled  to 
have  the  bond  cancelled  on  payment  of  268/.  and 
costs.  Jimat  v.  Tepper^  28  Law  J.  Rep.  (h.8.)  Q.B. 
85;  1  £.  &E.  327. 


BAILMENT. 
[9ee  InrKispm — Ihtibplbadbb — Laboibtt.] 

(A)  Joi5T  Bailmbht. 

(B)  JubTbbtii. 


session,  except  upon  the  joint  order  or  request  of  the 
bailovsiand  the  bailee  afterwards  delivered  possession 
of  the  goods  to  one  of  the  bailors  upon  his  sole 
request^ — Held,  that  the  bailors  jointly  could  not 
maintain  an  action  for  the  delivery  up  of  the  goods 
without  the  joint  order  or  request  of  the  bailorf. 
Brandon  v.  8ooU,  26  Law  J.  Rep.  (M.a.)  Q.B.  163; 
7  £.  dL  B.  234. 

(B)  JvB  Tbbtii. 

In  trover,  it  is  competent  to  a  bailee,  sued  by  the 
bailor,  to  plead  facts  shewing  that  the  bailor's  title 
has  determined,  even  although  it  also  appears  that 
the  title,  by  reason  of  relation,  has  been  defeated  ab 
mUio,  Thus  a  plea  that  the  goods  were  the  goods 
of  a  deceased  intestate,  whose  administrator  had 
claimed  them,  was  held  good.  Thome  v.  TiUmnf, 
27  Law  J.  Rep.  {WA.)  Exch.  407;  3  Huri.  &  N.  534. 


BANK  OF  ENGLAND. 

[The  Governor  and  Company  of  the  Bank  of  Eng- 
land indemnified  in  respect  of  certain  Issues  of  their 
Notes^  and  such  Issues  confirmed,  and  further  Issues 
authorised  for  a  Time  to  be  limited,  by  21  Yict.  c.  1.] 


BANK  OF  IRELAND. 

[Enactment  for  restraining  the  Governor  and  Com- 
pany of  the  Bank  of  Ireland  from  lending  Money  on 
Mortgage,  repealed  by  the  23  &  24  Vict.  e.  31.] 


BANKER  AND  BANKING  COMPANY. 

[Power  given  to  Her  Majesty  to  grant  Letters  Patent 
of  incorporation  to  Joint-Stock  Banks  in  Scotland  ex- 
isting before  the  Act  1846,  fora  term  of  years  or  in  per- 
petuity by  19  &  20  Vict  c  8.— Certain  Compositions 
payable  to  Bankers  who  have  ceased  to  issue  Bank 
Notes,  continued  by  19  &  20  Vict.  c.  20.— The  Law 
with  respect  to  the  Election  of  Directors  of  Joint- 
Stock  Banks  in  England,  amended  by  19  &  20  Vict 
c.  100. — The  Law  relating  to  Banking  Companies 
amended  by  20  &  21  Vict  c.  49.-^Joint-Stock  Bank- 
ing Companies  enabled  to  be  formed  on  the  Prin- 
ciple of  Limited  Liability,  by  21  &  22  Vict,  c  91. — 
Bankers*  Cheques,  see  Bills  or  Exohahob  aho 
PK0MI880RY  N0TB8 — Bankers*  Notes,  see  Pbin- 
oiPAL  AND  Substt:  Lichfidd  Union  v.  Qreen — 
Frauds  by,  see  Tbost  ard  Trustbb — Sale  of  Shares 
in,  see  Comt&aot  :  Stray  v .  RastM,  And  see  Ibtbb^ 
booatobibb:  M'Ktwen  v.  Both.} 

(A)  P0WBB8  or  D1RBOTOR8. 

fB)  Dbalinos  with  Custombbs. 

tC)  Actions  bt  and  against. 

\D)  Exbogtion  against  Shabbholdbrs. 

(E)  Charqino  Lands  or  Shabbholdbrs. 

F)  Proyino  Dbbts  in  Cranobbt. 

G)  Winding  up. 


(A)  Joint  Bailment. 

Where  goods  had  been  bailed  by  several  upon  the 
terms  that  the  bailee  was  not  to  part  witti  tibe  pof - 


(A)  P0WBB8  or  D1BBOTOB8. 

The  deed  of  settlement  of  a  banking  company  con- 
tnined  clauses  empowering  the  directors  to  pay  and 
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allow  to  the  serTants  of  the  company  wtehremwUfant- 
tion^  salaries  and  wages  aa  the  court  of  directors 
ahould  think  proper,  aad  to  confirm  any  contract  and 
all  acts  done  hj  persons  acting  as  directors  in  rela- 
tion to  the  formation  and  establishment  of  the  com- 
pany. The  provisional  directors  entered  into  a  con- 
tract  with  a  laanager  to  pay  him  a  salary,  and  if  the 
bank  should  diacontinue  business  before  the  term 
agreed  upon,  to  pay  him  1,006/.  a  year  for  three  years, 
tuch  contract  to  be  confirmed  by  the  proprietary  or 
a  board  duly  authorized : — Held,  that  the  directors 
alone  had  power  to  confirm  that  contract  by  deed. 
WiUcins  y.  Bodmck,  4  Drew.  281. 

(B)  DBALisas  WITH  CusTomBa. 
[See  Principal  and  Suritt:  AUowty  v.  JIarrU.'] 

The  customer  of  a  country  bank  having  a  sum  of 
942i.  standing  to  his  account  paid  in  a  further  sum 
of  707/.,  with  a  written  direction  that  5002.  of  that 
snm  should  be  forwarded  to  another  bank  to  meet  a 
bill  to  become  due.  A  sum  of  500/.  was  sent  as 
directed,  but  before  the  bill  became  due  the  country 
hank  ceased  to  carry  on  business: — Held,  that  the 
5001.  was  specifically  appropriated,  and  belonged  to 
the  customer  of  the  bank,  and  not  to  the  general 
creditors.  Farleif  ▼.  Twmsr^  26  Law  J.  Bep.  (sr.s.) 
Chanc.  710. 

Bankers  received  short  bills  from  their  customers, 
and  credited  them  with  the  amount  as  cash,  and  dealt 
with  the  bills  at  their  discretion.  The  bankers 
became  bankrupt,  at  which  time  they  held  some  of 
such  bitla  which  were  not  then  due.  The  assignees 
refused  to  deliver  up  the  bills  to  the  depositing  cus- 
tomer, but  it  waa  held  by  one  of  the  Commissioners 
that  there  being  no  evidence  of  a  contract  or  arrange- 
ment between  the  bankers  and  customer,  the  bUls 
should  be  treated  in  all  respects  as  cash;  the 
tad.  Qit  these  bankrupts  having  credited  the  amount 
secured  by  the  bills  to  the  customer  as  cash,  did 
not  render  the  bills  the  absolute  property  of  the 
bankers ;  and  the  state  of  the  account  at  the  time 
of  the  bankruptcy  shewing  that  the  customer  had 
a  balance  in  his  fiivour,  the  assignees  must  deliver 
up  the  bills.  Upon  appeal,  the  Lords  Justices 
affirmed  the  decision.  Kb  parte  Barhoortk,  f»  re 
Harrison^  27  Law  J.  Rep.  (v.8.)  Bankr.  5 ;  2  De 
Gex  &  J.  194. 

A  customer  kept  three  accounts  with  his  bankers, 
the  whole  of  which  were  overdrawn.  Upon  their 
applying  for  ftirther  security  he  executed  a  deed>poll, 
which  recited  the  intention  to  give  security  and  chai^ 
certain  estates  already  mortgaged  with  the  payment 
of  the  **  three  several  sums  of  roonev  which  shall  or 
may  be  found  due,  on  the  balance  of  the  several 
accounts,  for  principal,  interest,  commission  and  other 
usual  and  lawful  bankers'  charges,  not  exceeding  the 
aggregate  sum  of  3,0002."  He  subsequently  executed 
a  deed  of  assignment  for  the  benefit  of  his  creditors. 
The  real  estate  charged  by  the  deed-poll  was  sold  hj 
the  mortgagee,  and  after  paying  all  incumbrances  a 
balance  remained,  which  was  claimed  by  the  bankers 
and  by  the  trustees  of  the  creditors*  deed : — Held, 
apon  a  petition  of  the  bankers,  that  the  security  did 
not  include  the  floating  balance.  In  re  Meadows^  28 
Law  J.  Rep.  (5.8.)  Ghanc.  891 ;  26  Beav.  588:  nom. 
JU  Medewe's  Trust, 

Where  bankers  have  ttken  up  bills  for  a  customer 
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on  the  security  of  the  produce  of  cooBignments,and 
by  a  course  of  dealing  with  him  have  permitted  him 
to  draw  on  his  account  current  without  reference  to 
the  advances  on  the  consignments,  they  cannot  by 
charging  that  account  with  the  advances,  in  the  ab- 
sence of  express  notice,  treat  it  as  ovel^drawn  and 
dishonour  his  cheques  before  the  consignments  are 
realized.  CunuiUMff  v.  Skamd,  29  Law  J.  Rep.  (va) 
Exch.  129;  5  Hurl.  &  N.  95. 

The  defendants,  bankers,  took  up  acceptances  of 
the  plaintiff,  a  customer,  for  1,9002.  drawn  against 
and  attached  to  the  bills  of  lading  of  a  consignment 
of  rum,  on  receiving  an  undertaking  fW>m  the  plain- 
tiff "b  brokers  to  pny  over  to  them  1 ,9002.  out  of  the 
produce  of  the  sale.  The  defendants  debited  the 
plaintiff  with  the  1,9002.  in  his  pass-book.  Before 
the  sale  of  the  rum,  2002.  having  been  paid  into  the 
bank  to  the  plaintiffs  credit,  he  drew  a  cheque  for 
the  amount,  which  the  defendants  dishonoured. 
Before  the  advance  the  plaintiff  had  received  a  gene- 
ral notice  not  to  overdraw  his  account.  In  an  action 
for  not  honouring  the  cheque,  evidence  being  given 
that  the  defendants  on  previous  similar  transactions, 
had  not  treated  the  advances  as  brought  into  the  ao 
count,  and  that  it  was  not  the  usage  of  bankers  to 
do  so, — Held,  that  it  was  properly  left  to  the  jury  to 
say  whether,  in  the  absence  of  formal  notice  to  the 
plaintiff,  the  previous  course  of  dealing  did  not  con- 
tinue to  exist     Ibid. 

(C)   AOTIOKS  BT  AND   AOAINST. 

In  an  action  against  a  banking  corporation,  the 
declaration  stated  that  the  plaintiff  had  established 
a  bank,  called  **The  Bank  of  London,^  at  great  ex- 
pense, and  caused  the  name  to  be  published,  and 
affixed  to  the  offices  cf  the  bank,  and  prospectuses 
to  be  issued;  and  that  the  defendants  afterwards 
fraudulently  established  another  bank,  under  the  style 
of  "The  Bank  of  London,**  in  imitation  of  the  said 
"  Bank  of  London  **  of  the  plaintiff.  By  reason  of 
which,  the  plaintiff  whs  prevented  from  carrying  on 
his  business  at  his  bank  so  fully  as  he  otherwise 
would,  and  was  deprived  of  gains  and  profits :— Held, 
that  the  declaration  was  bad  for  not  shewing  that  the 
plaintiff  carried  on  the  business  of  a  bank.  Lawson 
V.  the  Bank  ofLondcn,  25  Law  J.  Rep.  {n.8.)  C.P. 
388;  18  Com.  B.  Rep.  84. 

Quaare — Whether  the  corporation  could  have  been 
liable  in  such  an  action.     Ibid. 

A  banking  company  formed  under  the  7  Geo.  4. 
c.  46.  stopped  payment,  and  afterwards  registered 
under  the  20  &  21  Vict  c.  49.  s.  6.  Having  sued  the 
defendant  on  a  banking  account,  for  money  lent  and 
on  accounts  stated  with  the  company  bdTore  their 
incorporation,  and  on  accounts  stated  since, — Held, 
that  the  defendant  could  not  plead  that  before  regis- 
tration the  said  company  had  lost  their  reserve  fond, 
and  more  than  one-fourth  of  their  paid-up  capital, 
whereby  they  ceased  to  carry  on,  legally,  the  business 
of  bankers;  but  that  they  might  plead  mul  tid  coT" 
poration,  with,  firat,  a  traverse  of  the  registration  of 
the  banking  company ;  second,  a  traverse  that  the 
said  company  were  carrying  on  business  as  bankera 
until  registration ;  and  Uiird,  that  before  registration 
the  said  company  had  stopped  payment,  and  ceased 
to  carry  on  business  as  bankers.  The  Lwerpool 
Borough  Banky.  if f22or, 28  Law  J.  Rep.  (v.s.)  Exch. 
78 ;  3  Hurt.  &  N.  551. 
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(D)  ExBCunov  aoaiivt  Shabbholdsbs. 

Where  the  name  of  a  penon  is  on  the  register  of 
•barebolden  of  a  joint-rtock  biuiking  company,  it  is 
no  answer  to  an  application  by  a  creditor  for  leave  to 
israe  execution  againitt  him  upon  a  juif gment  obtained 
against  the  company  that  he  was  induced  to  become 
a  shareholder  1^  fhiudnlmt  misrepresentations,  he 
not  having  repudiated  his  character  of  a  shareholder 
until  after  the  bank  stopped  payment,  when  he  de- 
manded back  the  monev  paid  by  him.  ffendenon 
V.  the  Roffol  BrUitk  Amk,  26  Law  J.  Rep.  (v.8.) 
Q.B.  1)2;  7£.  &  B.  856. 

The  fiict  of  the  name  of  a  party  appearing  on  the 
register  of  shareholders  is  primd  facie  evidence  of  his 
being  a  shareholder,  although  the  register  may  be 
informal.     Ibid. 

Under  the  7  &  8  Vict  c  113.  individual  share- 
holden  in  a  joint-stock  banking  company  arenot  liable 
to  k0  sued  in  their  individual  capacitieSb  The  indi- 
vidual liability  preserved  by  section  7.  is  upon  a  judg- 
ment first  obtained  against  the  company  and  a  &ilure 
of  aiseta,  according  to  the  provisions  contained  in 
sections  9.  and  10.  Fell  v.  BwrtAelt,  26  Law  J.  Rep. 
(H.S.)  Q.B.  228 ;  7  E.  &  B.  687. 

A  judgment  creditor  of  a  joint-stock  bank,  who  has 
ftilfiUed  the  necessary  conditions,  is  entitled  as  of 
right  to  an  order  of  the  Court  under  the  7  &  8  Vict. 
c.  118.  s.  18.  forezecutionagainst  a  shareholder;  and 
the  Court  has  no  discretion  to  withhold  such  order, 
even  where  it  appears  that  the  company  is  being 
wound  upt  and  that  the  olBcial  manager  has  large 
assets  in  his  hands.  Morime  v.  the  Boi}fai  BrUitk 
JBanky  26  Law  J.  Rep.  (h.s.)  C.P.  62 ;  1  Com.  B. 
Rep.  N.S.  67. 

To  an  applicntiott  by  a  judgment  creditor  of  a 
banking  company,  established  under  the  7  &  8  Vict 
c.  1 18,  for  leave  to  issue  execution  against  a  share- 
holder whose  name  appears  on  the  last-delivered 
memorial,  it  is  no  answer  that  the  latter  was  induced 
to  become  a  shareholder  by  the  fraud  of  the  directors, 
and  that  he  repudiated  his  contract  as  soon  as  he 
became  aware  of  the  fraud.  Pawie  v.  Hardmg; 
DoiteU  V.  the  Same;  and  Bend^  v.  the  8ame^  26  Law 
J.  Rep.  (n.8.)  C.P.  107;  1  Com.  B.  Rep.  N.S.  524, 
588,  551. 

A  person,  whose  name  appears  on  the  Isst-deli  vered 
memorial,  is  liable  as  a  shareholder,  notwithstanding 
that  the  memorial  is  headed  as  a  return  made  in  pur- 
suance of  the  7  Gleo.  4.  c  46,  instead  of  the  7  &  8 
Vict  c.  118,  and  though  it  is  not  made  within  the 

rriod  of  the  year  directed  by  section  1 6.  of  the 
Sl  8  Vict.  c.  113,  and  is  verified  on  oath  before  a 
Justice  of  the  Peace,  instead  of  by  declamtion  under 
the  6  &  6  Will.  4.  c.  62,  as  directed  by  section  18. 
Ibid. 

A  notice  under  section  13.  to  a  shareholder  of  an 
intention  to  apply  to  the  Cotui  or  a  Judge  for  leave 
to  issue  execution  against  him,  is  not  bad  for  bebg  in 
the  alternative.    Ibid. 

A  joint  notice  to  two  shareholders  is  good  on  a 
motion  against  one.     Ibid. 

To  an  application  for  execution  against  a  share- 
holder of  a  joint-stock  bank  under  the  7  A  8  Vict 
e*  118.  s.  10,  it  is  no  answer  that  he  was  induced  by 
the  fraud  of  the  directors  to  purchase  the  shares,  and 
that,  as  soon  as  he  discovered  the  fraud,  and  before 
the  application,  he  repudiated  the  shares.     JkuUdl 


▼.  Ae  Qfeial  Mtmt^er  qf  ihe So^ Brkuk  Bamk,l 
Huri.  8e  N.  681. 

Theprovinonsof  the7&8Victcll3.ss.  16, 17, 
as  to  the  memorial  of  shareholden,  are  merely  direc- 
tory, and  therefore  a  person  whose  name  is  on  the 
memorial  is  liable  asa  liiareholder  notwithstanding  the 
memorial  is  not  in  the  form  prsscribed  by  that  Act 
Ibid. 

A  judgment  creditor  of  a  joint-stock  banking  com- 
pany may  proceed  to  execution  against  a  shareholder 
by  9cire  fadae;  the  summary  remedy  given  by  the 
18th  section  of  the  7  &  8  Vict.  c.  113,  being  cumu- 
lative. CUeve  V.  Barwar;  Wilde  v.  Stanmer,  1  Huri. 
ft  N.  878. 

The  7  8r  8  Vict.  c.  11 1 .  s.  1 0.  does  not  render  proof 
of  the  debt  in  bankruptcy  a  condition  precedent  to 
the  right  of  the  plaintiff  to  maintain  the  fc»rf /octos, 
but  only  prohibits  the  issuing  of  execution  on  the 
judgment  in  icire  faeiai  till  after  such  proof.    Ibid. 

(E)  Chaboing  Labds  or  Shabbholdbbs. 

Semble — That  the  plaintiff,  in  an  action  against  the 
public  officer  of  a  joint-stock  banking  company,  can- 
not change  the  lands  of  a  shareholder  under  the  1 8t  2 
Vict.  c.  110,  without  leave  of  the  Court  under  the 
7  &  8  Vict.  c.  113.  s.  13.  HarriiY,  the  Qficiai  Ma- 
naffer  qf  the  Royal  BriM,  Bank,  27  Law  J.  Rep. 
(■.8.)  Exch.  1;  2  HurL  &  N.  635. 

(F)  Pboyivo  Dbbts  IB  Cbabobbt. 

A  judgment  creditor  of  a  banking  company  nwy 
prove  bis  debt  in  the  Court  of  Chancery  against  the 
assets  of  a  deceased  shareholder,  without  first  obtaio- 
ing  the  leave  of  the  Court  of  law  to  issue  execution 
against  the  testator's  assets  under  the  7  ft  8  Vict 
c.  113.  a.  13.    i2e  WalUm^e  JBeiate,  28  Beav.  480. 

(G)  WlBDIKO  UP. 

A  banking  company  was  established  in  July  1836, 
under  the  7  Geo.  4.  c.  46.  It  was  provided  by  the 
deed  of  settlement  that  a  portion  of  the  profits  should 
form  a  guarantee  fund,  and  that  if  the  company 
should  lose  the  whole  of  the  guarantee  fund  and  one- 
quarter  of  the  paid-up  capital,  a  meeting  should  be 
osUed,  which  by  a  majority  might  declare  the  com- 
pany dissolved.  On  the  26th  of  November  1857 
the  company  stopped  payment,  and  on  the  26th  of 
December  following  a  meeting  was  held,  when  it 
was  resolved  to  register  the  company  under  the  sta- 
tute 20  ft  21  Vict  c.  49,  and  this  was  done  on  -the 
80th  of  the  same  month.  On  the  22nd  of  January 
1858,  at  a  meeting,  the  directors  reported  that  the 
whole  of  the  guarantee  fund  was  lost,  and,  as  they 
believed,  the  whole  of  the  paid-up  capital,  and  the 
dissolution  of  the  oompany  was  a^^peed  to,  and  liqui- 
daton  were  appointed  to  wind  up  the  company  volun- 
tarily, under  the  Id  ft  20  Vict  c  47.  A  petition 
was  presented  by  creditors  of  the  company,  praying 
that  a  compulsory  winding-up  should  be  ordered, 
when  one  of  the  Vice  Chancellors  made  an  order 
for  the  continuance  of  the  voluntary  winding-up  with 
various  restrictions,  and  decided  that,  the  certificate 
of  registmtion  having  been  obtained,  he  had  no  juris- 
diction to  interfere: — Held,  upon  appeal  (Lard 
Juttiee  Kmght  Bruce  dieaenting),  that  the  registra- 
tion after  suspension  of  payment  was  valid,  but 
(both  Judges  agreeing)  that  a  compulsory  winding-up 
■bould  be  ordered,  with  liberty  to  adopt  any  proceed- 
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iiigB  in  the  Toluntaiy  winding-up.  In  re  the  Notihmn^ 
Urkmd  amd  JMirkam  Dis^iet  BafnJcmg  Co.  €md  ike 
JwHl-Stods  Booking  Compama  Act,  27  Law  J.  Rep. 
(II.8.)  Chanc.  356,  354;  2  De  Gez  &  J.  357. 


BANKRUPTCY. 

[The  Laws  xehiting  to  Bankruptey  in  Scotland 
conflolidated  and  amended  by  19  &  20  Vict,  c  79.— 
Doubts  as  to  the  Law  of  Bankruptcy  and  Real 
Securities  in  Scotland  removed  by  20  &  21  Vict, 
e.  19. — ^The  Laws  relating  to  Bankruptcy  and  Insol- 
vency in  Ireland  consolidated  and  amended  by 
20  &  21  Vict,  c  60.~Certain  proviuons  in  the 
Bankrupt  Law  of  Scotland  amended  by  23  &  24 
Viet  c  33.— Tbe  7  &  8  Vict  c.  70,  amended  by 
28&24  Vict  c  147.] 

(A)  JusispioTiov  or  thb  Court  of  Bark- 

BUPTOT  AND  COMMISSIOJfSBS. 

(B)  Act  or  Bankbuptct. 

(a)  Auignment  of  Property, 
(5)  Departing  the  J2ea2ffk 
{c)  Begwmng  to  keep  ffouae. 
(dS  Lffimff  in  Prieon. 

(e)  Trader  Deibtor  Summons. 

(C)  PBTiTioNiHa  Cbiditob^  Debt. 

(D)  Adjudication. 

(E)  PBOor  or  Dibt. 

(a)  Annuity. 

{b\  Continffent  Debte  and  LiabUidee. 

(c)  BUb   of   JBoxhange  and   Promusory 

Notet. 

(d)  Byawrety. 
le)  Partntre. 

(f)  Breach  of  Tnut. 
iff)  Setrofr. 

(h)  Amouni  provedble. 

(t)  Ihuble  Proof . 

(h)  BffeO.  of  Wwdtng-np  Aete. 

(F)  MOBTOAOBS  ABD  MUTUAL  CbBDIT. 

(6)  Abbionbbs. 

(a)  Removal  of 

(hj  Bighta  and  JAahHUiet. 

{e)  What  Property  paaees  to, 

(1)  Ingenercu. 

(2)  Order  and  ZHspoeition  and  re- 

puted  Ownerehip. 
(d)  Action  by,  uriihouil  leave  of  OommiS'' 
Burner. 

(H)  What   Tbar8Aotion8   arb  ob  abb  not 
ArrBOTBD  bt  Bankbuptot. 

(  I  )  JUD0B*8  ObDBB. 

(J)  Or  THE  Bahkbupt. 
(a)  surrender, 
{f>\  Examination, 
(cS  AUowamce  cf  Code, 

id)  ProtectUm  from  Prooeee, 
e)  Declaration  of  Trust  by, 
if)  Indictable  Qfencee. 
tg)  Evidence  in  Cfriminal  Oaeet, 
Arraitobmbiit  with  Cbbditoki. 


ib)  Oonoealment  of  Property, 
e)  Cfaming, 

(d)  Time  Bargaine, 

(e)  Conduct  as  a  Trader, 

(f)  Conditional  Certi^eate, 

(g)  J^ect  of  as  a  Discharge  from  DebU 

amd  Claims, 
(M)  Pbaotiob. 
(N)  Etidbbcb — Notioi  to  Disputs. 


(K) 


(L) 


(a)  Under  the  Control  of  the  C<mrU 
(h)By- 


Deed. 

CBRTiriOATB. 

(a)  Orant  of  in  general 


(A)  JUBISDIOTION  or  THE  COUBT  Or  BaNKBUPTOT 
AMD  COMXlSSIONBBfl. 

The  English  Bankruptcy  Consolidation  Act, 
12  &  13  Vict  c.  106,  does  not  extend  to  the  colony 
of  New  Zeahuid.  Bumny  ▼.  EaH,  1 1  Moore's  P.C. 
189. 

Under  a  warrant  issuing  out  of  the  Court  of 
Bankruptcy  in  Eng^d,  lands  and  personal  property 
belonging  to  A  in  New  Zealand  (who  had  been 
adjudicated  a  bankrupt  in  England)  were  seised. 
In  an  action  by  A  in  the  Supreme  Court  of  New 
Zealand  for  traspass,  the  ddl&ndant  pleaded  the 
bankruptcy  of  A,  and  that  he  had  committed  the 
trespass  under  the  authority  of  the  warrant  of  the 
Court  of  Bankruptcy.  In  that  action  A  disputed 
the  validity  of  the  adjudication  of  bankruptcy,  which 
question  the  Supreme  Court  refused  to  entertain. 
Upon  appeal,  the  Judicial  Committee,  by  consent, 
directed  the  appeal  to  stand  over,  to  enable  A,  the 
appellant,  to  petition  the  Lords  Justices  sitting  in 
bankruptcy  to  annul  the  adjudication.     Ibid. 

An  English  trader  having  gone  abroad,  and  re* 
mained  there  with  the  intent  to  defeat  or  delay  his 
creditors,  is,  under  the  1 67th  section  of  the  Bank- 
ruptcy Consolidation  Act,  1849,  guilty  of  a  continii- 
ing  act  of  bankruptcy.     Ibid. 

In  consequence  of  the  poverty  of  the  plaintiff,  the 
Supreme  Court  of  New  Zealand  allowed  an  appeal 
to  the  Queen  in  Council,  without  requiring  the  usual 
security  for  costs.    Ibid. 

A  ODrnmisBioner  obtained  leave  of  absenee,  and 
the  Lord  Chancellor,  under  the  powers  of  "the 
Bankruptcy  Act,  1854,*'  (17  &  18  Vict,  c  119.) 
appointed  the  registrar  attached  to  his  Court  to  act 
in  his  stead  for  two  months.  The  Commissioner 
died  before  the  two  months  expired :  —  Held, 
that  an  order  made  by  the  registrar  sitting  under 
this  appointment,  dated  the  day  after  the  death  oi 
the  Commissioner,  was  void.  Ezpairte  Corles^  in  n 
Palmer,  28  Law  J.  Rep.  (ir.s.)  fiankr.  15;  3  De 
Oex  &  J.  484. 

Where  a  mortgagee  submitted  the  question  of  the 
validity  of  his  security  to  the  jurisdiction  of  the 
Commissioner,  on  an  application  of  the  petitioning 
creditor  to  set  it  aside, — Held,  that  the  Commissioner, 
in  deciding  the  question,  was  acting  judidally,  and 
not  as  an  arbitratory  and  that  his  decision  was  sub- 
ject to  appeal  Ex  parte  Bland,  in  re  Murgatroyd, 
6DeOez,M.&G.  757. 

(B)  AoT  or  Bankbuptct. 

[Filing  PiTiTio]r,see  (G) (c) (I):  Monk  v.  Sharp 
<— CoNTiNUiKO  Act  or  BAHKBUProTiSee  (A):  ^iiiuiy 
v.  JSTortJ 

(a)  Assignment  of  Property, 

B,  a  trader,  was  in  the  habit  of  consigning  goods 
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to  the  defiradanlt  against  advaacet  made  bj  them  to 
him,  and  being  indebted  to  other  persons  it  ms 
agreed  that  the  defendants  should  advance  him 
between  50(M.  and  800^  to  meet  his  payments  be- 
coming due,  and  a  sum  of  1,0001.  which  might  at  a 
ftttare  time  be  required  by  B  for  the  purpose  of 
utensils  of  his  trade.  A  bill  of  sale  was  executed  by 
B  to  the  defendant*  to  secure  these  sums.  This  bill 
of  sale  recited  that  B  was  indebted  to  the  defendants 
hi  500/.  and  might  become  further  indebted  to  them, 
and  that  it  had  been  agreed  that  for  securing  the 
payment  of  the  said  sum  then  due,  and  of  all  fur- 
ther sums  thereafter  becoming  due  (such  adTances 
not  to  exceed  T,800/.),  B  should  make  the  assign- 
ment The  deed  then,  in  consideration  of  such  sums, 
assigned  to  the  defendants  all  his  stock-in-trade, 
subject  to  a  proviso  for  making  the  deed  void  on 
payment  by  B  to  the  defendants  of  the  500/.  and 
interest  on  two  specified  days,  and  of  all  other  sums 
thereafter  due  to  the  defendants  at  the  time  when 
they  became  due.  When  the  bill  of  sale  was  exe- 
cuted, B  was  not  indebted  to  the  defendants  in  any 
sum,  except  500/.,  due  upon  a  promissory  note  given 
for  breach  of  an  agreement,  but  that  note  formed  no 
part  of  the  money  intended  to  be  secured  by  the 
deed.  The  jMeeise  sum  which  B  would  requiie  to 
be  advanced  was  not  then  known,  but  as  it  was 
known  thnt  it  would  exceed  5001.  that  sum  was  in- 
serted as  if  it  had  been  already  advanced.  Imme- 
diately after  the  bill  of  sale  was  executed,  B  received 
from  the  defendants  about  670/.  as  part  of  the 
money  agreed  to  be  advanced  on  the  security,  which 
was  applied  by  B  in  payment  of  the  debts  due  by 
him,  and  subsequently  made  further  advances  to 
him.  When  the  bill  of  sale  was  executed,  B^  trade 
liabilities  amounted  to  11,000/.,  which  continued 
till  he  became  bankrupt,  and  his  property  included 
in  the  bill  of  sale  was  worth  6,0001.  These  amounts 
were  exclusive  of  B^  consignments  and  the  defen- 
dants* acceptances  against  them.  B'B  acceptances 
for  trade  debts  then  current  amounted  to  9,3001 
The  defendants  having  some  time  after  reason  to 
believe  that  B  could  not  go  on  with  his  trade  took 
possession  of  and  sold  certain  parts  of  the  stock  on 
B's  premises,  and  shortly  after  B  became  bankrupt. 
In  an  action  by  B*S  assignees  to  recover  the  value  of 
the  goods  converted  by  the  defendants, — Held, 
first,  the  bill  of  sale  was  to  be  looked  at  as  it  was 
really  intended  to  be  framed;  secondly,  that,  being  to 
secure  ftiture  advances  only  and  executed  bond  fide, 
it  was  not  in  point  of  law  an  act  of  bankruptcj, 
although  it  transferred  all  the  stock-in-trade;  thirdly, 
that,  under  the  circumstances,  no  intention  to  defeat 
or  delay  creditors  was  to  be  inferred,  notwithstanding 
that  the  bill  of  sale  operated  by  way  of  mortgage, 
and  not  as  an  absolute  transfer^  and  that  the  property 
assigned  was  disproportioned  in  value  to  the  amount 
advanced.  BUtUtton  v.  Cooke,  25  Law  J.  Rep. 
(n.s.)  Q.B.  281;  6  E.&  B.  296. 

B,  a  trader,  being  indebted  to  the  defendant  in 
570/.  upon  a  balance  of  accounts  for  goods  sold  and 
delivered,  and  being  pressed  for  payment,  as  an 
inducement  for  forbearance,  executed  a  deed  on  the 
5th  of  April  1854,  by  which  he  mortgaged  to  the 
defendant  the  public-house  in  which  he  carried  on 
business,  and  assigned  to  him  his  trade  and  other 
fixtures  and  moveable  property  in  the  house  other 
than  his  stock-in-trade;  with  a  covenant  for  payment 


of  the  sum  due,  with  interest,  bj  faistatmoita^  th« 
period  for  payment  extending  over  several  months, 
and  a  proviso  that  on  due  payment  of  the  instalmenta 
the  deed  was  to  become  void,  but  oa  default  in  a»y 
such  payment  the  defendant  might  enter  and  sell. 
The  value  of  the  property  mortgaged  was  between 
300/.  and  400/.,  B*s  assets  at  the  time  amounting  to 
1,200/^  and  his  debts  to  4,000/.  After  the  execution 
of  the  deed,  B  continued  his  business,  reeciving 
supplies  of  goods  and  advances  from  the  defendant, 
and  making  varioui  payments  to  creditors,  until  the 
22nd  of  July,  when  he  became  bankrupt: — Held, 
that  the  execution  of  the  deed  was  not  an  act  of 
bankruptcy  by  B,  not  being  an  assignment  of  the 
whole,  or  of  the  whole  vrith  a  colourable  exception, 
ef  the  trader*s  property  which  must  necessarily 
defeat  and  delay  creditors  by  producing  absolute 
present  insolvency  and  incapacity  to  carry  on  trade, 
and  withdrawing  the  whole  of  the  property  from  the 
reach  of  the  creditors,  ffaie  r.  AUnuU,  25  Law  J. 
Rep.  (n.s.)  C.P.  267;  18  Com.  B.  Rep.  505. 

Nor  was  the  deed  void  as  a  fraudulent  preference, 
for  even  if  made  in  contemplation  of  bankruptcy,  it 
was  not  voluntary,  but  procured  by  pressure  on  the 
part  of  the  defendant.     Ibid. 

If  the  deed  had  been  made  with  a  view  to  give 
the  defendant  a  fraudulent  preference,  B  being 
uniniuenced  by  the  pressure,  it  would  have  been 
void  notwithstanding  the  pressure.  But  as  the  pres- 
sure exerdted  some  influence  on  B^s  mind,  there  was 
no  fraudulent  preference.     Ibid. 

Nor  was  the  deed  void  by  the  13  Eliz.  c.5,  as 
being  made  without  valuable  consideration,  or  for 
a  consideration  fraudulently  inadequate;  because  it 
was  given  to  secure  a  debt  of  greater  amount  than 
the  value  of  the  property  assigned.     Ibid. 

A  retail  draper  bought  on  credit,  at  different  times, 
large  quantities  of  goods.  About  three  months  afier 
commencing  such  purchases  he  sold  the  goods  to  the 
defendant  for  money,  part  at  one  time  and  part  at 
another,  during  the  six  following  months,  at  about 
half  the  cost  price  of  the  articles.  The  sales  were 
real  sales,  the  trader  and  the  defendant  each  trying 
to  make  the  best  bargain  that  he  could  for  himself. 
The  trader's  object  appeared  to  be  to  raise  monej  to 
pay  his  creditors.  He  afterwards  became  bankrupt, 
in  consequence  of  this  reckless  course  of  dealing: — 
Held,  that  such  sales  were  not  fraudulent  tran^Ters, 
and,  consequently^  not  nets  of  bankruptcy,  within 
the  meaning  of  the  statute  12  &  13  Vict.  c.  106. 
a.  67.  Lee  v.  BaH  (Exch.  Ch.),  25  Law  J.  Repw 
(M.S.)  Exch.  135;  11  Exch.  Rep.  880. 

An  assignroent,  by  a  trader,  of  his  stock  in  trade, 
fixtures,  and  effects  (which  in  fact  constitute  his  whole 
property),  partly  in  consideration  of  an  existing  deht 
and  partly  as  security  for  a  further  advance,  if  bond 
fide,  is  not  necessarily,  and  as  a  conclusion  of  law 
(apart  from  evidence  of  fraudulent  preferenct- ),  an 
act  of  bankruptcy ;  it  not  appearing  that  there  is  in 
the  deed  any  power  to  take  after-acquired  property, 
as  in  the  case  of  Oraham  v.  Chapman;  and  if  there 
is  any  fraudulent  intent,  it  is  a  question  of  fact  for 
the  jury.  BeU  v.  Simpeon,  26  Law  J.  Rep.  (n.&.) 
Exch.  363;  2  Huri.  &  N.  410. 

The  focta  that  the  debtor,  being  pressed  for  pay- 
ment  by  one  creditor,  and  being  unable  to  pay  him, 
went  to  another  creditor,  and  declaring  that  he  must 
close  his  shop  unless  he  could  sell  his  stock,  induced 
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hSm  to  accept  an  a«gnmeiit  of  his  stock,  partly  for 
the  debt  already  due  to  him  and  partly  for  a  frcjdi 
advance,  do  not  constitute  evidence  of  a  fraud ulemt 
preference  of  such  creditor,  nor  of  any  fraudulent 
intent^  so  as  to  invalidate  the  assignment,  as  against 
the  creditors  under  a  subsequent  bankruptcy.     Ibid. 

A  bankrupt,  before  his  bankruptcy,  on  receiving 
an  advance  of  money,  gave  the  lender  a  promissory 
note,  and  a  memorandum  agreeing  to  assign  some 
reversionary  property  and  a  policy  of  assurance,  by 
way  of  further  security.  He  subsequently  executed 
a  biU  of  sale  of  all  his  goods  and  effects,  to  secure  the 
same  sum  and  any  future  debts.  The  banknipt*s 
assignees  having  brought  an  action  to  recover  the 
goods,  on  the  ground  that  the  bill  of  sale  was  an  act 
of  bankruptcy  and  fraudulent, — Held,  that  it  was 
competent  to  the  defendant  to  prove  that  the  bill  of 
sale  was  given  in  pursuance  of  a  parol  undertaking 
made  at  the  time  of  the  loan,  and  that  on  proof  of 
that  fact  the  bill  of  sale  was  efiectual  against  the 
assignees.  JIarrit  v.  lUcketttf  28  Law  J.  Rep.  (n.s.) 
Ezch.  197;  4  Hurl.  &  N.  1. 

One  of  the  Commisbioners  of  Bankruptcy  decided 
that  a  deed  of  assignment  by  a  trader  of  all  his  pro~ 
perty  to  a  trustee  for  the  benefit  of  his  creditors,  the 
deed  purporting  to  be  made  in  conformity  with  the 
224th  section  of  the  statute  12  &  13  Vict.  c.  106, 
was  not  an  act  of  bankruptcy  sufficient  to  sustain  a 
petition  for  adjudication  presented  by  a  dissentient 
creditor  nine  days  after  the  execution  of  the  deed ; 
and  also  decided,  that  the  fact  that  the  trustee  took 
possession  under  the  deed,  and  proceeded  to  a  sale 
before  the  deed  was  executed  by  six- sevenths  in 
number  and  value  of  the  whole  body  of  creditors,  as 
required  by  the  act  (there  being  no  suggestion  that 
the  trustee  did  not  act  bond  Jide)t  was  immaterial. 
TheCSotirt  of  Appeal  held,  differing  from  his  Honour, 
that  such  deed  constituted  an  act  of  bankruptcy 
committed  by  the  trader,  and  that  before  its  execu- 
tion by  the  required  majority  of  creditors  any  one 
who  had  not  executed  it  might  on  thnt  net  of  bank- 
ruptcy, petition  for  an  adjudication.  £x parte  Aliop, 
in  re  JR/ees,  29  Law  J.  Rep.  (n.s.)  Bankr.  7  ;  1  De 
Oex,  F.  &  J.  289. 

Held,  ahso  (by  Lord  Justice  Turner)  ^  that  the 
petitioning  creditor  (the  dissentient  creditor)  having 
written  to  the  trader  and  the  trustee  of  the  deed, 
recommending  the  latter  to  proceed  to  a  sale,  and  to 
the  former  requiting  a  bill  of  the  intended  sale  in 
order  that  he  might  attend,  was  such  an  acquiescence, 
notwithstanding  his  refusal  to  execute  the  deed,  as 
precluded  him  from  procuring  an  adjudication  on 
Boch  act  of  bankruptcy.     Ibid. 

An  assignment  of  an  equity  of  redemption,  which 
left  a  trader  in  the  possession  of  the  materials  for 
carrying  on  his  trade  in  the  way  in  which  he  was  at 
the  time  cnrrying  it  on, — Held,  not  an  act  of  bank- 
mptcy.  Johnson  v.  Fesemeffer,  3  De  6ex  &  J.  18; 
25  Beav.  88. 

Pressure  is  not  necessary  to  prevent  an  assignment 
from  being  an  act  of  bankruptcy  as  a  fraudulent 
preference.  It  is  sufficient  that  the  assignment  is 
not  the  spontaneous  act  of  the  bankrupt,  and  the 
circumstance  of  the  grantee  having  been  the  grantor^ 
solicitor  makes  no  difference  in  this  respect.    Ibid. 

(&)  Departing  the  Realm, 
Whether  a  bankruptcy  founded  on  a  petition  for 


adjudication  not  in  the  form  set  forth  in  Sciiedule  M. 
of  the  Bankrupt  Law  Consolidation  Act  is  rendered 
invalid  by  reason  of  there  not  having  been  a  trading 
or  residence  within  the  district  of  the  Court  making 
the  adjudication,  the  Court  of  Appeal  declined  to 
determine  without  the  opinion  of  a  Court  of  law,  and 
refused  to  annul  on  the  ground  of  such  an  objection. 
Ex  parte  Bunny,  •»  re  Bwnny,  26  Law  J.  Rep. 
(n.s.)  Bankr.  88 ;  1  De  Gex  &.  J.  309. 

Where  a  person  has  gone  to  an  English  colony, 
and  is  adjudicated  bankrupt  in  this  country  and  his 
goods  are  taken  in  the  colony  by  the  authority  of  the 
assignees  appointed  in  England,  for  which  taking  the 
alleged  bankrupt  institutes  proceedings  in  the  colo- 
nial court,  and  subsequently  appeals  from  its  decision 
to  the  proper  Appeal  Court  in  this  country,  if  he 
petitions  this  Court  to  annul  the  adjudication,  his 
petition  is  not  too  late,  though  prraented  beyond  the 
time  appointed  by  the  223rd  section  of  the  Bankrupt 
Law  Consolidation  Act,  the  proceedings  in  the  colony 
keeping  alive  his  title  to  appeal.    Ibid. 

A  trader  very  greatly  indebted  left  England  in 
1853,  and  went  to  reside  in  New  Zealand,  where  he 
remained  until  1857.  In  less  than  three  weeks  his 
departure  was  known  to  his  creditors.  Sixteen 
months  after  his  departure  he  was  adjudicated  bank> 
rupt  in  England,  and  the  assignees  executed  a  power 
of  attorney,  under  the  authority  of  which  the  bank- 
rupfis  goods  in  New  Zealand  were  seized.  For  this 
seizure  and  with  a  view  to  dispute  the  adjudication, 
the  bankrupt  brought  an  action  there,  and  on  its 
failure  appealed  to  the  Privy  Council  Upon  a 
petition  of  appeal  to  annul,  presented  to  this  Court 
early  in  1857  (the  trading  and  the  petitioning  cre- 
ditor^ debt  being  proved), — Held,  that  the  adjudi- 
cation was  valid,  inasmuch  as  the  bankrupt,  by 
remaining  abroad,  must  be  assumed  to  have  done  so 
with  an  intention  to  defeat  or  delay  his  creditors,  and 
by  80  remaining  had  committed  a  fresh  act  of  bank- 
ruptcy every  day,  whatever  might  have  been  the 
intention  of  his  departure  from  this  country.    Ibid. 

(c)  BeginnMig  to  keep  ffouse. 

A  trader  bought  goods  to  be  paid  for  by  bill.  A 
few  days  after  the  goods  had  been  delivered  the  seller 
called  and  demanded  a  return  of  his  goods,  and  at 
the  same  time  threatened  to  have  the  trader  arrested 
for  swindling  in  taking  in  the  goods  when  he  knew  he 
was  in  insolvent  circumstances.  He  requested  to  see 
the  trader,  who  refused  to  see  him : — Held,  not  suffi- 
cient to  raise  a  presumption  of  a  ^*  beginning  to  keep 
house  with  intent  to  delay  a  creditor  **  so  as  to  con- 
stitute an  act  of  bankruptcy  within  the  67th  section 
of  the  Bankrupt  Law  Consolidation  Act.  Clements 
V.  M'£ibben,  2  Hurl.  &  N.  62. 

(d)  Lying  in  Prison, 

A  Commissioner  refused  to  adjudicate  a  trader  a 
bankrupt: — Held,  that  upon  a  just  exposition  of  the 
whole  of  the  statute,  12  &  13  Vict.  c.  106,  the  Court 
of  Appeal  has  jurisdiction  to  declare  whether  there 
is  upon  the  evidence  sufficient  to  warrant  an  adjudi- 
cation, and  to  remit  the  matter  to  the  Commissioner. 
Bx  parte  Crabb,  in  re  PaZmer^  25  Law  J.  Rep. 
(n.s.)  Bankr.  45  ;  3  De  Gex,  M.  &  6.  277. 

A  trader  was  arrested  at  his  own  house  upon  a  writ 
of  capias  ad  sattsfaciendumf  and  on  account  of  his 
health  remained  therein  custody  of  the  sheriff  "s officer; 
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while  to  In  custody  a  warrant  was  issned  against  him 
for  felony,  and  upon  the  writ  and  the  warrant  be  was 
remored  to  the  county  gaol,  were  be  repained  in 
euBtody  for  more  than  twenty-one  dayi  from  his 
admission  therein : — Held,  that  this  was  an  act  of 
bankruptcy  within  the  69th  section  of  the  abore- 
mentioned  statute.    Ibid. 

A  man  carried  on  the  business  of  a  snrgeon  and 
apothecary  and  made  up  medicines  for  his  patients, 
but  did  not  make  them  up  from  other  persons*  pre- 
scriptions, or  sell  drugs  to  the  public : — Held,  that 
he  was  an  apothecary  within  the  phrase  and  mean- 
ing of  the  same  statute,  and  as  such  liable  to  be 
adjudicated  bankrupt     Ibid. 

A  B  was  arrested  for  debt  on  the20th  of  March  1 849, 
and  Iny  in  prison  upon  such  arrest  until  the  26th  of 
May  1849.  A  petition  in  bankruptcy  was  filed  against 
him  on  the  20th  of  "May  1800,  and  he  was  adjudi- 
cated a  bankrupt  on  the  7th  of  June  following. 
Upon  bill  filed  by  the  assignees  appointed  under  the 
bankruptcy  to  set  aside  a  deed  executed  by  the 
bankrupt,  it  was  held,  that  the  69th  section  of  the 
Bankrupt  Law  Consolidation  Act  of  1849  pointed 
to  one  act  of  bankruptcy  only,  dating  from  the 
expiration  of  the  first  twenty-one  days  after  the 
arrest,  and  that  the  statute  did  not  contemplate 
repeated  acts  of  bankruptcy  by  lying  in  prison  suo- 
cessire  periods  of  twenty-one  days;  that,  conse- 
quently, no  act  of  bankruptcy  was  shewn  to  have 
taken  place  within  twelve  months  prior  to  the  filing 
of  the  petition,  and,  therefore,  under  the  88th  sec- 
tion of  the  statute,  the  title  of  the  plaintifls  as  assig- 
nees was  incurably  bad.  Wallace  r.  Bladrwell,  25 
Law  J.  Rep.  (ir.s.)  Chanc  644;  8  Drew.  538. 

(e)  TracUr  Dtbior  Summomi, 

[Ex  parte  Walker,  in  re  Haywood,  7  Law  J.  Din; 
67;  6  be  Gez,  M. &  6. 752.] 

A  creditor,  after  assigning  his  debt,  filed  an  aflfida- 
Tit  of  such  debt  (under  the  act  12  &  13  Vict,  c  106. 
s.  18.),  and  caused  the  alleged  debtor  to  be  served 
with  a  demand  of  immediate  payment,  and  sum- 
moned him  before  the  Court  of  Bankruptcy  to  state 
whether  or  not  he  admitted  the  demand  of  the  cre- 
ditor. The  registrar  (before  whom  the  summons  was 
heard)  declining  to  enter  into  the  question  whether 
the  debt  had  been  assigned,  and  requiring  the  alleged 
debtor  to  state  whether  he  admitted  the  debt,  or  any 
part  thereof,  the  debtor  filed  an  admission  as  to  part 
of  the  debt  and  a  deposition  that  he  had  a  good 
answer  to  the  residue  of  the  creditor^  demand : — 
Held,  upon  appeal,  that  the  creditor  was  not  justi- 
fied in  making  an  aflSdavit  of  debt  after  assignment 
without  the  concurrence  of  the  assignee,  and  that  the 
alleged  debtor  was  entitled  to  have  bis  admission  and 
deposition  taken  off  the  file.  In  re  Taylor,  28  Law 
J.  Rep.  (if. 8.)  Bankr.  9;  3  De  Gex  &  J.  408. 

SenUfte — that  a  proceeding  by  summons  of  a  trader 
debtor,  if  taken  by  the  assignor  and  assignee  of  a 
debt  jointly,  would  not  be  objectionable.     Ibid. 

Where  an  inspectorship  deed  (similar  to^  that  set 
out  in  MaenaugM  v.  RuMtdl,  1  Hurl.  &  N.  611)  had 
been  executed  by  six-sevenths  of  the  creditors  of  a 
firm  more  than  three  months  before  the  serrice  of 
a  trader  debtor  summons, — Held,  that  there  was 
sufficient  probability  of  it  afllbrding  a  good  defence 
to  the  demand  to  induce  the  Court  to  abstain  fit>m 


requiring  the  debtors  to  giTo  a  bond.    Ex  parit 
Siayntf  ia^reSwayme^  8  De  Gex  &  J.  63. 

(C)  PBTITI05IHa  Cbsditok^  Dbbt. 

The  defendant,  having  obtained  judgment  and 
execution  against  D,  seised  his  goods  under  a  JL  fa.^ 
issued  on  the  3rd  of  December  185L    On  the  morn- 
ing of  the  5th  a  notice  was  given  to  the  defendant 
by  the  solicitors  of  some  of  Dls  crediton,  who  after-* 
wards  presented  a  petition   in  bankruptcy  against 
him.     The  notice  stated  that  it  was  given  on  behalf 
of  several  creditors  of  D;  that  he  had  committed  an 
act  of  bankruptcy,  and  also  that  he  had  on  the 
previous  day,  the  4th,  made  a  conveyance  of  all  his 
property  to  trustees  for  the  benefit  of  his  creditors. 
The  goods  seized  under  the  Ji.  fa,  were  sold  on  the 
afternoon  of  the  5th.     On  the  11th  the  petition  in 
bankruptcy  was  presented,  and  D  was  adjudicated  a 
bankrupt  on  the  following  day.    The  petitioning 
creditor  was  the  president  of  a  money  club,  and  the 
previous  president  bad,  in  pursuance  of  the  rales  of 
the  club,  in  June  1851,  indorsed  to  him  two  promis- 
sory notes,  being  part  of  the  property  and  securities 
of  the  club,  and  which  were  payable  on  demand* 
The  shares  of  the  club  were  50/.  each.    The  bank- 
rupt had  subscribed  for  two  shares  before  May,  bad 
become  the  purchaser  of  two  shares,  and  had,  on 
becoming  such  purchaser,  executed  the  notes  with 
two  sureties.     By  the  rules  of  the  club  D  was  bound 
to  pay  1 0«.  monthly  on  each  share,  and  interest  at 
the  rate  of  51.  per  cent     One  of  the  roles  of  the 
club  provided,  **  that  in  case  either  of  the  sureties 
should  die  before  the  subscriber's  share  be  paid  up^ 
such  subscriber  should  have  immediate  notice  in 
writing  from  the  president  and  stewards  to  provide  a 
fresh  surety,  to  the  satisfection  of  the  committee, 
within  a  reasonable  time,  as  the  necessity  of  the  case 
might  require;  and  in  case  of  neglect  the  committee 
should  have  power  to  recover  the  whole  amount  of 
such  subscriber*!!  share  or  shares  Chen  unpaid  by  ac- 
tion at  law.**  All  thelmonthly 'payments  and  all  the 
interest  due  up  to  the  time  of  the  bankraptcy  had 
been  paid  by  the  bankrupt;  but  one  of  the  sureties 
having  died  in  May  1851,  notice  was  given  to  the 
bankrupt  to  find  a  fresh  surety,  which  he  had  omitted 
to  do,  and  more  than  50^  remained  unpaid  to  the 
club  at  the  time  of  the  act  of  bankruptcy,  in  Novem- 
ber 1851.    The  sum  due  on  the  notes  was  treated 
as  the  petitioning  creditor's  debt     The  assignees  of 
the  bankrupt  having  brought^an  action  againut  the 
defendant  to  recover  the  proceeds  of  the  gtK>ds  sold, 
— Held,  first,  that  there  was  a  good  petitioning  cre- 
ditor's debt;  and,  secondly,  that  the  notice  of  an  act 
of  bankruptcy,  under  the  1 33rd  section  of  the  1 2  &  13 
Vict,  was  sufficient ^JTiope  v.  Jfsdb,  25  Law  J.  Rep. 
(if. 8.)  Exch.  11. 

(D)  AOJUDI04TION. 

By  section  211.  of  the  12  &  13  Vict.  c.  106.  any 
trader  unable  to  meet  his  engagements  with  his  cre- 
ditors, and  desirous  of  laying  his  aiRiirs  before  them, 
under  the  superintendence  and  control  of  the  Court 
of  Bankruptcy,  may  present  a  petition  to  the  Court, 
setting  forth  the  true  cause  of  such  inability,  and 
praying  for  protection  fix>m  process.  By  section  223. 
it  is  lawful  for  the  Court  in  certain  cases  to  adjudge 
such  petitioner  a  bankrupt,  and  to  adjourn  all  frir- 
ther  proceedings  in  the  matter  into  the  public  court: 
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— Hdd,  in  a  case  whera  such  an  order  of  adjudica- 
tion did  not  shew  the  existence  of  any  of  the  cir^ 
ctunilances  which,  under  section  223,  would  empower 
the  Commienoner  to  adjudge  the  petitioner  a  bank- 
rupt, that  the  adjudication  was  invalid,  and  could 
not  be  supported.  Zee  v.  Rowlty,  27  Law  J.  Rep. 
(KB.)  Q.B.  193;  8  £.  &  a  857. 

Bj  the  20th  section  of  the  17  &  18  Vict  c.  119, 
it  is  enacted  that  a  trader  petitioning  for  an  adjudi- 
cation of  bankruptcy  shall  forthwith  after  filing  his 
petition,  and  before  adjudication,  make  it  appear  to 
the  satulaction  of  the  Court  that  Aw  ovotlaMe  estate 
te  tv^ficumi  to  produce  160L  at  the  lt<ut: — Held,  that 
the  decision  of  the  Court  of  Bankruptcy  as  to  value 
iscondosive.  Peimelli.BvUer,  18 Com.  B.  Rep.  209. 

A  creditor  took  out  a  trader  debtor  summons, 
under  the  78th  section  of  the  Bankrupt  Lhw  Con- 
solidation Act,  1849  (12  &  13  Vict,  c  106).  The 
debtor  admitted  the  debt,  and  on  the  same  day  filed 
a  petition,  under  the  21 1th  section,  for  arrangement 
with  his  cieditora,  and  obtained  protection.  The 
creditor,  however,  on  his  debt  remaining  unpaid, 
preiented  a  petition  for  adjudication,  founded  on  the 
summons,  but  did  not  prosecute  it  in  due  time. 
Another  creditor  was  thereupon  substituted  for  the 
original  creditor,  and  the  trader  was  adjudicated 
bankrupt : — Held  (affirming  a  decision  of  one  of  the 
Commissioners),  that  the  original  creditor  had  a 
right  to  proceed  to  a<yudication,  notwithstanding  the 
protection  under  the  211th  section,  and  that  the 
second  creditor  was  rightly  substituted  for  the  first. 
Ex  parte  Dalee,  in  re  DaUe,  27  Law  J.  Rep.  (n.s.) 
Bankr.  13;  2  De  Gez  &  J.  206. 

Two  separate  adjudications  had  been  made  against 
two  partners,  and  subsequently  a  joint  adjudication 
was  made  against  both.  Thedistrict  Commissioner  had 
annexed  the  former  to  the  latter.  Upon  appeal,  the 
decision  was  reversed.  Ex  parte  ffaina,  ta  re  PoweU^ 
27  Law  J.  Rep.  (n.s.)  Bankr.  33;  8  i>e  Oex  &  J.  58. 

An  adjudication  in  bankruptcy  had  been  made  in 
April  1857,  on  the  petition  of  a  gentleman  who  had 
been  in  trade,  but  had  ceased  to  be  so  for  more  than 
sixteen  years,  and  in  October  he  obtained  his  certi- 
ficate. At  the  date  of  the  bankruptcy  there  were 
debts  incurred  during  the  trading,  though  not  trade 
debts,  which  still  remained  unpaid.  A  creditor  who 
was  aware  of  all  the  proceedings  petitioned  to  annul 
in  April  1858.  There  was  no  proof  of  collusion  or 
fraud: — Held,  that  the  petition  to  annul  was  too 
late.  Bx  parte  Adame,  in  re  Bawhee,  27  Law  J. 
Rep.  (n.s.)  Bankr.  37;  3  De  Gex  &  J.  70. 

Whether  an  outlaw  can  petition  for  adjudication 
against  himself,  and  whether  he  can  have  available 
assets  under  the  20th  section  of  the  Bankrupt  Act, 
1854  (17  &  18  Vict  c.  119),— pilars.     Ibid. 

Where  a  bankrupt,  who  had  executed  a  trust 
deed  Sor  the  benefit  of  his  creditors,  had  obtained  an 
adjudication  against  himael^  the  validity  of  which 
was  open  to  doubt,  the  Court  suspended  proceedings 
under  it  at  the  instance  of  a  creditor  undertaking 
to  apply  for  an  adjudication  on  his  own  petition, 
although  creditors'  assignees  had  been  appointed  and 
opposed  the  application.  £z  parte  Ta/ylor,  in  re 
Weekt,  6  De  Oex,  M.  &  O.  737. 

(E)  Pboof  of  Dxbt. 

(a)  Anmuitjf. 

By  a  deed  of  aeparatioii,  a  husband  covenanted 


to  pay  quarterly  to  his  wife^  trustees  during  the 
joint  lives  of  himself  and  his  wife,  such  a  sum  as, 
together  with  the  dividends  from  certain  stock  or 
other  funds  settled,  or  which  might  be  settled,  to 
her  separate  use,  would  make  an  annuity  or  yearly 
sum  of  200/.;  the  covenant  to  cease  in  the  event 
of  their  future  cohabiting: — Held,  that  this  was 
not  an  annuity,  or  debt  or  liability  to  pay  money 
on  a  contingency,  proveable  under  the  Bankrupt 
Law  Consolidation  Act,  1849  (12  &  13  Vict  c.  106. 
ss.  175,177,178);  and,  consequently,  that  the  hue- 
band's  bankruptcy  and  certificate  afforded  no  answer 
to  an  action  on  the  covenant.  Parker  v.  Inoe,  28 
Law  J.  Rep.  (n.s.)  Exch.  189;  4  Hurl.  Sl  N.  53. 

(5)  Contingent  DOfti  and  LiaJbOiHet. 

lWaH>urg  v.  Tud:er,  5  E.  &  B.  384;  6  Law  J. 
Dig.  71. — Sx  parte  Todd^  in  re  Williamton,  7  Law 
J.  Dig.  71 ;  6  De  Oex,  M.  &  O.  744.—^  parte 
Brook,  in  re  Willie,  6  Law  J.  Dig.  75;  6  De  Gex, 
M.  &  G.  771. — Ex  pane  Meyer,  in  re  Meyer,  6  Law 
J.  Dig.  76;  6  De  Gex,  M.  &  G.  775.] 

The  plaintiff  let  to  the  defendant  ten  years  ago 
premises  adjoining  some  already  occupied  by  the 
latter.  Three  yean  afterwards  the  defendant  applied 
by  parol  to  the  plaintiff  for  permission  to  convert  the 
finont  of  the  premises  into  one  large  shop  window, 
and  to  make  other  alterations.  The  plaintiff  con- 
sented, upon  condition  that  at  the  det^mination  of 
the  tenancy  the  premises  should  be  restored  by  the 
defendant  to  their  original  stite.  The  defendant 
made  the  alterations  and  continued  to  occupy  the 
premisifs  for  several  years  afterwards.  He  then 
became  bankrupt,  and,  the  assignees  declining  to 
take  the  premises,  gave  notice  that  he  would  resign 
poasesMon  to  the  plaintiff.  In  an  action  for  not 
restoring  the  premises  pursuant  to  the  agreement, — 
Held,  that  the  defendant  was  not  protected  by  his 
certificate,  since  the  agreement,  being  collateral  to 
the  demise,  was  not  wiwin  section  145.  of  the  Bank- 
rupt Law  Consolidation  Act,  1849;  nor  was  it  within 
section  178.  as  imposing  a  liability  to  pay  money 
upon  a  contingency.  MapUe  v.  Pepper,  25  Law 
J.  Rep.  (n.8.)  C.P.  243;  28  Com.  B.  Rep.  177. 

The  defendant  gave  the  plaintiffs  a  guarantie  to 
the  extent  of  200/.,  but  revocable  at  his  option  on 
giving  them  notice  in  writing,  and  afterwards  became 
bankrupt,  and  obtained  his  certificate  of  conformity 
under  the  12  &  13  Vict  c.  106,  but  did  not  give 
notice  to  determine  the  guarantie : — Held,  that  the 
defendant's  liability  was  a  contingent  liability  within 
the  178th  section,  and  that  the  certificate  was  a  bar 
to  all  claims  under  the  guarantie.  B<^  v.  Bohine 
and  Longlande,  27  Law  J.  Rep.  (n.s.)  C.P.  299; 
4  Com.  B.  Rep.  N.S.  749. 

The  plaintiff,  a  schoolmaster,  sued  the  defendant 
for  a  quarter's  schooling  of  defendant's  son,  the  pay- 
ment of  which  was  contracted  to  be  made  quarterly. 
The  defendant  became  bankrupt  during  such  quarter: 
•—Held,  that  the  defendant's  liability  to  pay  on  the 
quarter-day  was  not  a  liability  on  a  contingency  with* 
in  the  1 78th  section  of  the  Bankrupt  Law  Consoli- 
dation Act,  nor  a  debt  payable  attcr  the  bankruptcy, 
within  the  172  nd  section  of  that  act,  and  that  the 
plaintifTs  claim  was,  therefore,  not  barred  by  the 
defendant's  certificate.  Tkomae  v.  Hofikme^  29  Law 
J.  Rep.  (N.a.)  C.P.  187:  aom.  HoMne  v.  ThomM, 
7  Com.  B.  Rep.  N.S.  711.  * 
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The  liability  of  one  of  two  makers  of  a  promiasory 
note,  who  have  signed,  as  surtties  for  a  ihird  maker, 
to  contribution  upon  the  contingency  of  the  oo>8ur«ity 
paying  the  note  on  default  of  the  principal,  is,  before 
the  note  arrives  at  maturity,  a  liability  to  pay  money 
upon  a  contingency  which  shall  not  hare  happened, 
within  the  meaning  of  the  12  &  13  Vict  c.  106. 
8. 178,  and  the  demand  in  respect  of  such  liability  is, 
therefore,  proveable,  under  that  section,  against  the 
estate  of  the  bankrupt  co-surety  when  the  contin- 
gency has  happened.  Adkina  t.  FarringUm,  29  Law 
J.  Rep.  (n.8.)  Exch.  345;  6  Hurl.  &  N.  586. 

Bankruptcy  during  the  currency  of  a  quarter  (and 
subsequent  certificate)  is  no  bar  to  an  action  by  a 
schoolmaster  for  board  and  tuition  of  the  bankrupt's 
son  under  a  quarterly  contract, — the  demand  not 
being  a  de&C  *'not  payable  at  the  time  of  the  bank- 
ruptcy,'* within  section  172.  of  the  12  &  13  Vict 
c.  ]  06,  or  *'  a  liability  to  pay  money  upon  a  contin- 
gency/* within  section  178.  ffoplnnt  v.  Thonuu,  7 
Com.  B.  Rep.  N.S.  711. 

A  joint  and  several  covenant  was  entered  into  by 
a  principal  debtor  and  bis  surety  that  the  principal 
would  pay  a  sum  of  money  by  three  instalments,  with 
interest,  on  three  specified  days.  The  first  instal- 
ment was  duly  paid,  but  before  the  second  instalment 
became  payable  the  surety  became  bankrupt  The 
creditor  applied  to  the  Commissioner  to  be  admitted 
to  claim  against  the  bankrupt's  estate  in  respect  of 
the  amount  of  the  two  unpaid  instalments  and  inter- 
est, and  wasfallowed : — Held,  affirming  the  decision 
of  the  Commissioner,  that  the  claim  was  properly 
admitted  as  upon  a  contingent  liability  under  the 
178th  section  of  the  statute  12&  13  Vict  c.  106. 
Ex  parte  Bairwis,  in  re  Strcihctn^  25  Law  J.  Rep. 
(n.8.)  Bankr.  10;  6  De  Oex,  M.  &  G.  762. 

The  bankrupt  by  his  marriage  settlement,  dated  in 
February  1817,  covenanted  to  pay  10,000/.  to  be 
settled  upon  trusts  for  himself  for  life,  then  for  the 
intended  wife  for  life,  and  then  for  the  children  of 
the  marriage  who  should  attain  twenty-one ;  and  he 
agreed  to  enter  into  a  bond  to  the  trustees  to  secure 
10,000/.,  and  that  the  trustees  should  stand  possessed 
of  the  bond  upon  trust  during  the  life  of  the  bankrupt, 
or  until  he  should  become  bankrupt  or  insolvent,  to 
permit  him  to  retain  the  10,000/.  in  his  hands,  and, 
upon  payment  of  the  same,  to  hold  the  same  upon 
the  trusts  therein  mentioned.  The  bond  was  duly 
executed,  securing  the  principal  money  and  interest, 
in  the  month  of  August  1817.  There  were  several 
children  of  the  marriage,  all  of  whom  attained 
twenty-one.  The  money  remained  in  the  hands  of 
the  bankrupt  until  1826,  when  he  was  declared 
bankrupt,  and  the  trustees  proved  against  his  estate 
for  the  10,000/.,  and  the  bankrupt  swore  that  when 
he  executed  the  bond  he  was  solvent ;  but  in  the  year 
1827  the  Commissioners  expunged  the  proof,  declar- 
ing  that  the  money  was  not  justly  due  wholly  or  in 
part  The  trustees  submitted  to  this  decision,  and 
the  bankrupt  obtained  his  certificate,  and  went  abroad, 
and  died  in  1880.  The  trustees  having  all  died,  new 
trustees  of  the  settlement  were  appointed  in  1845, 
and  they  in  1860  tendered  a  proof  on  behalf  of  the 
widow  and  children  of  the  bankrupt.  One  of  the 
Commissioners  rejected  the  proof,  on  the  ground 
that  the  matter  had  been  settled  by  the  decision  of  the 
Commissioners  in  1827,  and  could  not  be  re-opened. 
On  appeal, — Held,  that  the  question  in  1860  not 


being  the  same  as  that  before  the  Commissioners  in 
1827,  a  proof  for  the  whole  10,000/.  (which  sum  was 
a  valid  debt  due  upon  the  death  of  the  bankrupt, 
and  might  during  hn  life  have  been  proved  as  a  con- 
tingent debt  upon  a  valuation  of  the  sum  payable 
upon  his  death)  must  be  allowed  ;  and  that,  no  cir- 
cumstances producing  any  alteration  in  the  position 
of  the  assignees  or  in  the  materials  for  the  decision 
having  been  shewn,  lapse  of  time  did  not  affect  the 
case;  for  a  creditor  is  entitled  to  come  in  and  prove 
as  long  as  any  property  remains  distributable.  Ex 
parte  Boddam,  in  re  Taylor,  29  Law  J.  Rep.  (h.s.) 
Bankr.  20. 

(c)  BUU  of  Exchange  and  Promistory  Notes, 

The  bolder  of  a  bill  of  exchange  received  from  the 
drawers  payments  in  respect  of  it  amounting  to 
nearly  15«.  in  the  pound.  The  acceptor  afterwards 
became  bankrupt,  and  upon  the  holder  tendering  a 
proof  against  the  estate  for  the  full  amount  of  the 
bill  and  interest  in  arrear,  the  proof  was  cut  down 
to  the  amount  of  principal  money  due  at  the  time 
of  the  proof,  and  the  decision  was  affirmed,  with 
costs.  Ex  parte  Taylor,  in  re  Houghton,  26  Law  J. 
Rep.  (h.8.)  Bankr.  58;  1  De  Oex  &  J.  3U2. 

Money  was  lent  to  one,  to  secure  the  repayment  of 
which  he  and  two  others  made  a  joint  and  several 
promissory  note.  The  lender  required  payment  some 
years  after  the  date  of  the  note ;  but  upon  the  makers 
procuring  a  new  name  to  the  note,  he  forbore  pay- 
ment The  new  name  was  written  on  the  face  of  the 
note,  but  not  under  the  former  names,  and  had  its 
date  appended.  One  of  the  original  makers  became 
bankrupt,  and  one  of  the  Commissioners  refused  to 
allow  proof  of  the  debt  on  account  of  the  alteration 
of  the.  note: — Held,  however,  on  appeal,  reversing 
that  decision,  that  the  creditor  was  entitled  to  prove, 
for  that  the  third  name,  though  on  the  face  of  the 
note,  was  added  as  an  indorsement,  and  for  the  pur- 
pose of  adding  a  person  with  fresh  liability,  and  not 
as  a  new  maker.  Ex  parte  Tatee,  m  re  Smith,  27 
Law  J.  Rep.  (ii.s.)  Bankr.  9 ;  2  De  Gex  &  J.  191, 

B  was  in  the  habit  of  drawing  bills  on  H  &  Co. 
bankers,  and  of  remitting  bills  to  them  to  an  amount 
fully  sufficient  to  meet  their  acceptances.  H  Sl  Co. 
became  bankrupt.  At  that  time  there  were  in  the 
hands  of  holders  for  value  undue  bills  to  a  large 
amount  drawn  by  B  upon  H  &  Co.  and  accepted  by 
them,  but  H  &  Co,  had  misappropriated  the  greater 
part  of  the  bills  remitted  to  meet  them : — Held,  that 
B  could  not  claim  to  have  returned  to  him  such  of 
the  remitted  bills  as  remained  in  the  hands  of  H&Co. 
at  the  time  of  their  bankruptcy,  but  that  they  must 
be  applied,  so  far  aa  they  would  extend,  in  payment 
of  the  bills  accepted  by  H  &  Co.  Ex  piarte  CarrUk, 
in  re  ffarrison,  2  De  Gex  &  J.  208. 

Proof  admitted  on  an  acceptance  which  had  been 
in  blank  at  the  date  of  the  bankruptcy  and  had  been 
filled  up  afterwahis.  Ex  parte  BwrtleU,  in  re  Henr 
neU,  3  De  Oex  &  J.  378. 

(d)  By  Surety. 

A  and  B  became,  the  former  as  principal  and  the 
latter  as  surety,  liable  to  pay  a  stated  sum.  A  became 
bankrupt,  and  B  on  a  subsequent  day  paid  the  prin- 
cipal money  and  interest  due  up  to  the  day  of  pay- 
ment, for  which  amount  B  proved  under  the  bank- 
rupt<^.    The  surety  subsequently  made  his  will  and 
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died  four  yeui  afterwaida,  and  bit  executors  adminii- 
tered  his  estate  upon  the  supposition  that  the  proof 
was  good.  More  than  two  yeers  later  it  was  disco- 
vered that  the  proof  should  ha?e  been  for  interest 
only  up  to  the  date  of  the  bankruptcy,  and  not  up 
to  the  time  of  payment: — Held  (affirming  a  deci- 
sion of  one  of  the  Commimonen,  but  lard  JuttUx 
Twmer  not  assenting),  that  an  application  to  reduce 
the  proof  came  too  Ute.  Ex  parte  Sandermm,  tm  re 
Alexander,  26  Law  J.  Rep.  (h.8.)  Bankr.  26. 

In  1855  B,  and  H  as  his  surety,  gare  to  G  a  bond 
for  2,0001.  B  gave  to  H,  by  way  of  indemnity,  a 
warimnt  of  attorney.  In  1858  G,  without  the  know- 
ledge of  R,  gave  up  the  bond  to  H,  and  received  in 
satisfoction  for  it  the  promissory  note  of  H,  for  the 
sum  remaining  due.  R,  at  the  same  time  assigned  all 
his  property  to  H  in  satisfoction  of  the  liabilities 
under  which  H  had  come  for  him.  In  the  following 
month,  R  became  bankrupt  and  the  warrant  of  at- 
tomej  and  the  assignment  became  void  as  against 
the  assignees: — Hdd,  that  the  dealings  between  H 
and  G  had  not  taken  away  the  rights  of  H  against  R, 
and  that  H,baving  paid  the  debt,  was  entitled  to  prove 
against  Rls  estate.  £x  parte  AOm  and  (kaenove, 
imreSoberti,  3  De  Gex  &  J.  447. 

(e)  Partners, 

A  firm  of  two  partners  owed  a  debt  to  A  B.  A  B 
brought  an  action  against  one  of  the  partners,  obtained 
judgment,  and  proceeded  to  execution  and  sale. 
Between  the  tame  of  the  execution  and  sale,  the 
partner  sued  was  adjudicated  bankrupt ;  and  the  day 
after  the  sale  the  other  partner  was  also  adjudicated 
bankrupt,  and  both  sets  of  proceedings  were  consoli- 
dated. In  proceedings  at  law  the  proceeds  of  the 
sale  were  decided  to  be  partnership  assets.  The 
partner  who  had  been  sued  had  no  sepamte  assets. 
A  B  was  admitted  to  prove  against  the  joint  estate 
of  the  bankrupts ;  but,upon  appeal  by  the  assignees^ — 
Held,  overruling  this  decision,  that  the  joint  debt  of 
the  two  partners  was  extinguished  by  the  judgment 
against  one  of  them ;  and  that,  therefore,  the  proof 
must  be  rejected.  JSx  parte  Higgine,  m  re  Tyler, 
27  Law  J.  Rep.  (n.8.)  Bankr.  27;  8  De  Gex  &  J. 
38. 

Where  two  of  a  firm  of  bankers  had  dmwn  out  a 
balance  standing  to  the  account  of  customers  in  the 
charscter  of  executors^  and  had  invested  it  in  the 
names  of  Uicmselves  and  two  other  trustees  upon  an 
unauthorised  security, — ^Held,  on  the  bankruptcy  of 
the  bonkers,  not  to  be  a  case  for  double  proof  against 
the  joint  estate  and  the  separate  estates  of  the  two 
partners.  Ex  parte  BarieweUt  in  re  Biddulph, 
Wrigkts  Execmtore'  case,  6  De  Gex,  M.  &  G.  796. 

(/)  BreaA  rf  Trust, 

Executors  had  a  balance  in  that  character  with 
bankers,  wbo  (with  the  executors*  consent)  invested 
part  of  it  on  securities  not  of  a  proper  description 
for  an  investment  by  executora  The  bankers  made 
no  inquiry  as  to  the  power  of  the  executors  to  make 
the  investment,  but  if  they  had  made  the  inquiry,  all 
the  information  which  they  would  probably  have 
been  able  to  obtain,  would  have  shewn  that  the  exe- 
cutors were  residuary  l^tees,  and  that  the  balance 
was  a  part  of  the  clear  residue.  The  foct,  however, 
was  that  the  investment  was  a  breach  of  trust,  there 
being  a  codicil  which  the  executors  had  kept  back 
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but  afterwards  proved,  oonstitnting  them  traatees 
only: — Held,  on  the  bankers  becoming  bankrupt, 
that  they  had  not  so  participated  in  the  breach  of 
trust  as  to  entitle  the  eestmeque  trust  to  prove 
against  their  separate  estates.  Ee  parte  BamtwaU, 
•a  re  Biddulph,  De  Franfs  Executors'  case,  6  DeGex, 
M.  &  G.  801. 

Owners  of  a  fiictory  and  machinery  let  the  same 
from  year  to  year  to  traders,  the  leswes  to  be  entitled 
to  a  lease,  the  machinery  to  be  valued  at  the  begin* 
ning  and  end  of  the  tenancy,  the  difference  in  value, 
if  any,  to  be  paid  by  lesson  or  lessees  as  the  case 
might  be.  The  fi  rat  valuation  was  made.  After  that, 
the  lessees  were  adjudicated  bankrupt,  and  then  the 
second  valuation  took  place,  and  the  result  was  in 
fiivour  of  the  tenants.  No  lease  was  ever  demanded, 
and  the  assignees  refiiaed  to  take  one.  At  the  time 
of  the  adjudication  the  bankrupts  owed  rent  and 
money  for  goods  sold  by  the  lessors,  who  claimed  to 
set  off  the  increased  value  of  the  machinery  due  from 
them  against  their  debt,  and  to  prove  for  the  balance, 
but  the  assignees  churned  to  be  paid  the  increased 
value,  and  that  the  lesrars  should  prove  for  the  whole 
amount  due  for  rent,  for  goods  and  for  the  increased 
value.  One  of  the  GommissioneiB  decided  in  favour 
of  the  lessors,  and  the  Lords  Justices  on  the  appeal 
of  the  assignees  confirmed  the  order,  giving  costs 
against  the  appellants  personally.  Ex  parte  Hope, 
tm  re  ffanson,  27  Law  J.  Rep.  (v.s.)  Bankr.  40;  3 
De  Gex  &.  J.  92. 

{h)  AmowUproveable. 

Proprietors  of  saw-mills  contracted  to  saw  timber 
for  a  merchant,  and  to  insure  him  against  loss  as  to 
any  timber  that  might  be  destroyed  by  fire.  A  fire 
took  place,  and  the  timber  at  the  time  at  the  mills 
was  destroyed.  The  parties  to  the  contract  agreed 
as  to  the  quantity  and  quality  of  the  timber  destroyed, 
and  the  merehant  brought  an  action  fur  the  alleged 
value,  and  the  saw-mill  proprietors  soon  afterwards 
were  adjudicated  bankrupt.  The  merchant  pro- 
ceeded with  the  action,  notwithstanding  the  adjudica- 
tion, and  recovered  a  verdict  for  the  sum  alleged  to 
be  the  value,  and  tendered  a  proof  for  that  sum  before 
the  Commissioner,  who  rejected  it,  but  recommended 
an  appeal: — Held,  that  the  amount  of  the  loss  was 
capable  of  being  ascertained,  and  that  the  merchant 
was  entitled  to  prove,  and  with  that  declaration  the 
matter  was  sent  back  to  the  Commissioner.  Ex  parte 
Batenum,  in  re  Boutledge,  25  Law  J.  Rep.  (iv.s.) 
Bankr.  19 ;  8  De  Gex,  M.  &  G.  263. 

(t)  Ihuble  Proqf, 

D  &  Y  carried  on  business  in  Liverpool,  in  part- 
nership as  *' D,  Y&Co."  D&  Y  and  Y  also  car- 
ried on  business  in  Pernambuoo  in  partnership  as 
*'  D,  Y  &  Co.**  The  two  firms  were  sepamte  and 
distinct,  and  the  third  partner  in  the  Pemambuco 
trade  had  not  any  interest  in  the  Liverpool  business. 
The  Pemambuco  house  drew  bills  upon  and  they 
were  accepted  by  the  Liverpool  house  hindjlde  and  in 
the  ordinary  course  of  business,  and  two  of  such  bills 
came  into  the  hands  of  G  and  K  honestly  in  the  due 
course  of  trade.  The  English  firm  became  bank- 
rupt, and  afterwards  the  Pemambuco  firm  entered 
into  a  **  concordata  **  with  their  creditors,  under  which 
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thej  jested  property  in  tnutoes  for  the  benefit  of 
their  creditors.  G  and  K  receired  a  dividend  under 
the  *' concordata  **  out  of  the  aneta  Tested  in  the 
trustees  of  the  Pemambuco  firm,  as  drairers  of  the 
bill  They  nubeequently  attempted  to  prove  against 
the  Liverpool  firm  as  acceptors  of  the  bilk,  but  one 
of  the  Commissioners  decided,  upon  the  authority 
of  Ex  parte  ffinion  (De  Gex,  560),  that  there  was 
no  right  to  double  proof;  and,  upon  appeal,  the  same 
was  affirmed,  Ijord  Justice  Turner  agreeing  with  the 
Commissioner,  Lord  Jufrtice  Knight  Bruce  dissenting. 
ExpoHe  (MdwUd,  m  re  Deane  amd  Toule,  25  Law 
J.  Rep.  (ir.s.)  Bankr.  25;  1  De  Gex  &  J.  257. 

Such  bills  having  been  accepted  in  England  are  to 
be  dealt  with  by  the  rules  of  English  law.     Ibid. 

Two  traders,  partners,  assigned  the  partnership 
property  to  trustees  for  the  benefit  of  their  creditors, 
after  full  payment  to  whom,  the  trustees  were  to  hold 
the  residue,  upon  trust  to  divide  the  same  between 
the  partners  according  to  the  deed  of  partnership. 
The  partners  had  previously  given  their  joint  and 
several  promissory  note  to  th^r  bankers  for  l^OOl, 
The  bankers,  by  their  public  officer,  executed  the 
assignment  for  2,755/.,  which  included  the  1,500/. 
One  of  the  partners  afterwards  became  bankrupt. 
A  suit  was  instituted  in  the  Court  of  Chancery  to 
carry  into  effect  the  trusts  of  the  deed  of  assignment^ 
and  a  decree  for  that  purpose  was  pronounced.  The 
bankers  were  admitted,  under  the  bankruptcy,  to 
prove  against  the  separate  estate  of  the  bankrupt  for 
the  1,500/.  due  on  the  promissory  note;  and  the  same 
was  affirmed,  on  appeal.  Sx  parU  ThorWUm,  m  rt 
Jobtan,  28  Law  J.  Rep.  (hs.)  Bankr.  4 ;  8  De  Gex 

6  J.  454. 

The  technical  rule  against  double  proof  does  not 
apply  where,  as  here,  the  partnership  estate  is  not 
being  administered  in  bankruptcy.     Ibid. 

Where  there  are  two  firms,  one  of  them  consisting 
of  two  individuals,  and  the  other  of  the  same  two 
individuals  and  of  a  third,  and  they  have  mutual 
dealings  and  draw  bills  on  each  other,  if  a  bankruptcy 
occurs,  the  holders  of  their  bills  of  exchange  will  not 
be  allowed  to  prove  under  both  bankruptcies.  Ooid' 
smid  ▼.  Cazenove,  29  Law  J.  Rep.  (n.s.)  Bankr.  17; 

7  H.L.  Cas.  785. 

This  rule  applies  to  cases  where  one  of  the  firms 
carries  on  busineesin  England  and  the  other  abroad, 
and  to  cases  where  the  firm  oonsists  of  more  than 
one  person.  Ex  paHe  ffmton  (De  Gbx,  550,) 
affirmed.    Ibid. 

(h)  Ejfeict  on  Windvng-vp  Acts. 

A  section  of  a  statute,  which  merely  re-enacts  a 
provision  in  a  previous  statute,  will  not  be  construed 
as  virtually  repealing  an  inconsbtent  enactment  in  an 
act  made  subsequently  to  the  first,  but  before  the 
last  act  Therefore,  although  the  182nd  section  of 
the  Bankrupt  Law  Conaolidation  Act  (12  &  13  Vict 
c  106.)  provides  that  proving  a  debt  shall  amount  to 
an  election  not  to  bring  an  action,  it  does  not  repeal 
the  Winding-up  Act,  7  &  8  Vict.  c.  111.  a  10,  which 
saves  the  right  of  a  judgment  creditor  to  his  action. 
Moritse  ▼.  Uu  Royoi  BriHth  Bank,  26  Law  J.  Rep. 
(n.s.)  C.P.  62;  1  Com.  B,  Rep.  N.8.  67. 

The  Winding-up  Acts  do  not  affect  creditors  of 
joint-stock  companies.     Ibid. 

The  case  of  Thom^0on  v.  the  Uwhenal  Saloaffe 
Companif  is  in  part  overruled.     Ibid. 


(F)  MORTOAOE  AKD  MuTVAL  CrBDIT. 

In  1852  certain  traders  mortgaged  to  the  pluntiff 
their  machinery,  stock  in  trade,  ftc,  present  and 
future.  In  January  1855  they  made  an  invalid  as* 
signment  of  all  their  effects  to  trustees  for  the  benefit 
of  creditors.  The  plaintiff  having  afterwards  sold 
without  notice  of  an  act  of  bankruptcy  all  the  pro- 
perty of  the  bankrupts^  including  that  specified  in 
hu  mortgage-deed  as  wellasaf%e^aGquired  property, 
—Held,  that  he  was  entitled  to  that  property  only 
which  was  specified  in  his  own  mortgage-deed.  Carr 
y.  Aerairum,  25  Law  J.  Rep.  (ir.s.)  Exch.  90;  11 
Exch.  Rep.  566. 

Ill  an  action  by  the  assignees  of  a  bankrupt  under- 
writer against  brokers  for  premiums  due  to  the  bank- 
rupt, the  brokers  may  set  off  under  the  Bankrupt  Act 
a  loss,  which  occurred  before  the  bankruptcy,  on  a 
policy  underwritten  by  the  bankrupt,  and  effected 

by  them  in  their  own  names,  **^  as  agents,**  for  a 

principal  for  whom  they  were  acting  on  a  del  credere 
commission,  without  the  bankrupt's  knowledge.  Lee 
V.  BuUen,  27  Law  J.  Rep.  (n.s.)  Q.B.  161. 

(6)   ASSIONKES. 

(a)  Bemoval  of. 

Where  the  solicitor  of  a  trader,  declared  bankrupt 
on  his  own  petition,  held  powers  of  attorney  from 
friendly  creditors  to  vote  at  the  choice  of  assignees, 
and  oppoeed  on  insufficient  grounds  a  proof  which 
would  have  turned  the  choice,  and  carried  it  by  his 
powers  of  attorney,  another  proof  having  been  also 
omitted  to  be  placed  on  the  proceedingts — Held  a 
proper  case  for  setting  aside  the  choice,  although  the 
proceedings  had  advanced  nearly  as  far  as  a  declarar 
tion  of  dividend.  Ex  parte  Oartetj  in  re  Bobin9on, 
3  De  Gex  &  J.  116. 

Where  eircnmstances  are  brought  to  the  attention 
of  the  Court,  raising  a  case  of  grave  suspicion  as  to 
the  conduct  of  an  assignee,  it  is  the  duty  of  the 
Court  to  institute  a  thorough  examination  into  the 
case,  although  the  complaint  may  not  in  the  petition 
be  placed  on  its  true  ground.  Rcpwie  SingUhwil, 
m  re  Trietrotth,  3  De  Gex  &  J.  451. 

(5)  RigkU  <md  LidbiliUes. 

The  assignees  of  a  bankmpt  are  not  liable  as 
asBigneeB  of  the  term  nnless  they  have  done  some 
act  which  unequivocally  indicates  to  the  leseor  that 
they  have  elected  to  take  the  benefit  of  the  lease. 
Goodwin  y.  Nobie,  27  Law  J.  Rep.  (n.s.)  Q.B.  204; 
8  E.  &  B.  587. 

Where  the  assignees  of  a  bankrupt,  after  the 
bankruptcy,  placed  a  messenger  in  possession  of  a 
certain  hotel,  paid  rent,  submitted  to  distress,  occu- 
pied by  a  third  party  a  tap  in  connexion  with  the 
premises,  the  profits  of  which  were  carried  to  the 
credit  of  the  bankruptls  estate,  the  tap  being  kept 
open  for  the  purpose  of  preserving  the  licence,asked 
for  time  for  the  payment  of  subsequenUy-accruing 
rent  and  bdng  threatened  with  an  action  of  eject- 
ment  by  the  lessor,  their  attorney  told  them  they 
would  resist  the  action, — Held,  that  such  acts  by 
the  assignees  did  not  amount  to  an  election  by  them 
to  accept  the  lease.     Ibid. 

Under  such  circumstances^  the  lessor  should  avail 
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lumielf  off  the  pover  g^iven  bj  the  145th  ieetlen  of 
the  Bankrapt  Law  CoiuoUdation  Act.     Ibid. 

The  aoquiesoence  of  the  aarigneei  under  a  second 
bankruptcy  m  a  sobaequeBt  tradmg  hy  the  bankrupt 
does  not  bar  their  claim  to  hia  future  ettate  and 
effecta  under  the  127th  section  of  the  6  Geo.  4. 
c  16.  Re  Bi$9eir»  Trutt,  25  Law  J.  Rep.  (if.a.) 
Chanc  323;  2  Kaj  &  J.  828. 

The  Bankrupt  Law  Consolidation  Act  does  not 
interfere  with  rights  accruing  under  any  of  the  acts 
repealed  by  the  Ist  section,  notwithstanding  such 
rights  nuiy  have  accrued  after  the  passing  of  the  act. 
Ibid. 

A  G  P,  a  creditor  of  H,  a  bankrupt,  sold  his  divi- 
dend up  to  8«.  in  the  pound,  to  W,  a  solicitor,  who 
had  been  employed  by  H  before  his  bankruptcy. 
A  O  P  having  discovered  that  W  was,  as  to  one 
moiety,  a  purchaser  as  trustee  for  Q,  the  acting 
creditora'  assignee  (who  with  his  partners  were  em- 
plpyed  as  accountants  under  the  bankruptcy),  filed  a 
bill  to  set  aside  the  sale,  and  to  have  an  account  taken ; 
bat  the  bill  was  dismiised  by  one  of  the  Vice  Chan- 
cellors, as  against  W,  so  far  as  the  purchase  was  on 
his  own  account,  but  his  Honour  directed  an  issue 
to  try  whether  AGP  was  aware  that  the  purchase 
was  made  partly  on  behalf  of  Q,  the  assignee  :-*- 
Held,  on  appeal,  reversing  this  decision,  that  the  sale 
most  be  set  aside  and  accounts  on  both  aides  be 
taken.  Paoky  v.  QiUUer,  27  Law  J.  Rep.  (n.s.) 
Chanc.  180,  374;  2  De  Gex  dc  J.  327;  4  Drew. 
184. 

Purchases  by  asmgnees  of  bankrupts  of  daima  on 
the  estate  ate  rcmtrary  to  public  policy  and  to  the 
policy  of  the  Bankrupt  Law.     Ibid. 

Rven  a  fitir,  0|ien,  band  fide  purchaae  by  an  aasig- 
nee  can n at  he  upheld  for  the  benefit  of  the  estate,  if 
the  vendor  qucbtions  it.  Per  Lord  JtuUoe  Thtmer, 
Ibid. 

A  bankrupt,  after  obtaining  his  certificate,  con- 
tracted with  the  creditors'  assignee  for  the  purchase 
of  his  reversionary  interest  in  a  legacy  to  which  be 
was  entitled  under  the  will  of  his  £ather>in-law. 
Shottly  after  the  agreement  had  been  signed,  the 
reveiaion  fell  into  poasession.  On  the  day  named  in 
the  contract  for  the  payment  of  the  purchase-money 
the  bankrupt  tendered  the  amount  to  the  official 
assignee,  who  reftised  either  to  receive  it  or  to  recog- 
nize the  contract.  Upon  a  petition  by  the  purchaser, 
— Held,  in  the  absence  of  fraud  or  proof  of  insuffi- 
cioit  value,  that  the  contract  was  valid,  and  ought 
to  be  completed.  In  re  Ward^e  Legacy,  28  Law  J. 
Rep.  (n.8.)  Chanc.  175;  26  Beav.  207. 

In  bankruptcy  an^l  insolvency  the  assignees  are 
the  onlv  perwns  who  can  take  proceedings  in  respect 
of  the  estate.     Davie  v.  Snell,  28  Beav.  321. 

A  bill  aUeged  that,  in  1848,  A  B  executed  a 
fraudulent  assignment  of  his  property.,  to  defeat  the 
plaintiff's  rights  under  a  decree;  that  A  B  took  the 
benefit  of  the  Insolvent  Act  in  1859;  that  the  assig- 
nee had  declined  to  take  any  proceedings  without 
an  indemnity,  which  the  pliiintiff,  through  poverty, 
was  unable  to  give.  To  this  bill,  filed  against  the 
assignee  and  the  trustees  to  set  aside  the  fraudulent 
deed,  a  general  demurrer  was  allowed.     Ibid. 

(c)  What  Property  pasees  to, 

(1)  In  general, 

L,  a  member  of  the  Stock  Exchange,  had  entered 


into  contracts  with  other  members  of  the  Stock 
Exchange  for  the  sale  and  purchase  of  consols. 
These  contracts  purported  to  be  for  the  delivery  of 
stock  to  the  buyer,  but,  in  fact,  the  seller  had  not 
the  stock  to  deliver,  nor  any  intention  of  procuring 
it;  and  the  contracts  were  really  to  be  carried  out  by 
payment  or  receipt  of  differences,  as  stocks  might 
rise  or  fall.  Upon  the  balance  of  these  transactions 
L  would  have  had  to  pay  a  large  sum  on  the  account 
day.  Previous  to  the  account  day  L  became  a 
defaulter.  According  to  the  rules  of  the  Stock 
Exchange,  which  are  binding  upon  all  its  members, 
the  monies  due  to  the  defaulter  firom  other  members 
of  the  Stock  Exchange  upon  dealings  there  are  got 
in  by  the  official  assignees  of  the  Exchange  and 
divided  rateably  among  his  creditora  on  the  Exchange. 
The  defendant,  who  whs  one  of  the  officlil  assignees, 
accordingly  collected  the  money  due  to  L  from  the 
other  members  of  the  Exchange  upon  the  before- 
mentioned  contracts,  and  on  the  8th  of  December 
1858  bond  fide  distributed  rateably  among  L's  Ex- 
change creditors  the  whole  of  such  money,  except 
a  sum  of  138/.,  which  remained  in  his  hands  at  the 
time  when  L  was  adjudged  bankrupt.  On  the  23rd 
of  November  1853  L,  who  had  various  creditors  off 
the  Exchange,  petitioned  the  Court  of  Bankruptcy 
for  a  private  arrangement  with  his  creditors  under 
the  211th  section  of  the  Bankruptcy  Act,  1849,  but 
the  necessary  proportion  of  creditors  not  assenting 
to  the  proposals  made,  the  petition  was  adjourned 
into  court,  and  L  was  adjudged  bankrupt  under  the 
228rd  section  on  the  Slst  of  December,  and  the 
plaintiffs  were  appointed  his  assignees.  The  defen- 
dant had  no  notice  of  any  act  of  bankruptcy  com- 
mitted by  L,  until  after  he  was  adjudged  bankrupt 
In  an  action  by  the  plaintiifii  against  the  defendant 
for  money  had  and  received, — Held,  that  as  to  the 
money  distributed  by  the  defendant  before  L  was 
adjudged  bankrupt,  the  defondant  was  not  liable,  as 
the  plaintiffii'  title  as  assignees  could  not  in  such  a 
case  relate  back  to  any  prior  act  of  bankruptcy;  and 
even  if  the  payments  of  the  money  were,  as  between 
the  bankrupt  and  the  Stock  Exchange  creditors,  a 
fraudulent  preference,  which  the  plaintiffii  might  di»« 
affirm,  they  had  not  done  so  until  it  had  been  paid 
over  by  the  defendant,  and  therefore  thni  it  never 
became  in  his  hands  money  received  to  their  use  as 
assignees.  NuhoUon  v.  Choeh,  25  Law  J.  Rep. 
(II.S.)  Q.B.  137;  5  E.&  B.  999. 

Held,  also,  as  to  the  188/.,  that  this  was  not  part 
of  L's  personal  estate  which  vested  in  the  plamtiflb 
as  assignees,  since  the  contracts  out  of  which  the 
money  was  received  were  illegal  and  void  by  the 
7  Geo.  2.  c.  8,  and  therefore  incapable  of  being  en- 
forced by  action,  and  the  money  was  not  paid  by 
those  who  were  indebted  on  such  contracts  to  the 
defendant  as  agent'of  L  and  for  his  benefit,  but  ib 
order  that  it  might  be  distributed  according  to  the 
rules  of  the  Exchange,  and  therefore  that  the  plain- 
tifis  could  not  recover  this  money  against  the  defen- 
dant.    Ibid. 

Per  Ortmpton,  J.,  that  the  receiving  money  for 
differences  being  an  illegal  act,  expressly  forbidden 
hy  the  7  Geo.  2.  c.  8.  s.  5,  no  action  could  arise  out 
of  such  receiving;  and,  eemble,  also,  that  if  the  con- 
tracts only  were  illegal,  and  the  difierenoes  might  be 
legally  received  for  L's  use,  the  money  was  received 
by  the  defondant  adversely  to  L,  and  not  under  an) 
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new  anthoiitj  ftmn  hfan,  fo  that  the  defendant  was 
not  estopped  from  letting  up  that  L  had  no  right  to 
the  monej.    Ihid. 

B,  bj  deed,  anigned  to  the  defendant  all  the  dje- 
wam  and  confumable  itoree  on  his  piemises,  upon 
trust  to  permit  R  to  remain  in  poowiion  and  carry 
on  his  trade  until  a  specified  event,  and,  on  that 
happening,  to  stand  possessed  of  the  premises  upon 
trust  to  enter  and  take  possession  of  all  the  prenuses, 
induding  aU  tubttUtUed  cotuumable  ttorea,  pursuant 
to  the  declaration  thereinafter  contained,  and  to  sell 
the  same.    There  was  also  a  clause  that,  when  any 
of  the  dye-wares,  &c.  thereby  assigned  and  specified 
in  the  schedule  diould  be  consumed  and  others  sub- 
stituted for  them  in  the  ordinary  way  of  the  business^ 
the  substituted  dye-wares,  &c.  should  belong  to  the 
defendant,  upon  the  trusts  before  declared,  and  should 
be  considered  as  included  in  the  assignment,  in  like 
manner  as  if  they  were  now  the  property  of  R,  and 
were  included  in  the  schedule,  so  that  the  security 
might  at  all  times  be  of  an  adequate  Tslue.    R  con- 
tinued in  possession  until  the  specified  event,  and, 
during  that  time,  substituted  dye-wues,  &c  for 
oUiers  consumed  in  the  way  of  his  business.    After 
the  event  happened,  the  defendant  took  possession 
of  all  the  dye-wares,  &c.  then  on  the  premises,  in- 
cluding those  which  had  been  substituted  by  R,  and 
several  months  after  sold  the  same  dye-wares,  &.e. 
R  had  become  bankrupt  after  the  seizure,  and  .before 
the  sale,  and  his  assignees  sued  in  trover  for  the 
substituted  dye-wares : — Held,  that  the  property  in 
the  substituted  dye-wares  vested  in  the  defendant 
when  he  took  possession  under  the  deed,  either  by  a 
tmnsfer  of  them  made  valid  by  a  new  act  subse- 
quently done  by  the  grantor,  or  by  virtue  of  the 
express  authority  to  take  possession  of  them  com- 
pleted by  possession  being  actually  taken.    Hope  v. 
Hayley,  25  Law  J.  Rep.  (n.s.)  Q.a  155;  5  £•& 
B.  830. 

The  plaintiff  agreed  to  purchase  from  K  100 
quarters  of  barley,  being  part  of  a  larger  quantity 
which  the  plaintiff  saw  and  approved  of,  and  of  w\nA 
he  took  away  a  sample.  It  was  also  agreed  that  the 
plaintiff  should  send  his  own  sacks  to  K;  that  K 
should  fill  the  sacks  with  barley,  take  them  to  the 
railway^  and  place  them  on  trucks,  to  be  conveyed 
to  the  plaintiff.  The  plaintiff  sent  200  sacks,  and 
K  filled  156  of  them  with  barley  from  the  larger 
quantity.  The  barley  was  not  delivered,  though  re- 
peatedly demanded  by  the  plaintiff  and  promised  by 
K.  K  becoming  embarrassed,  took  the  barley  out  of 
the  sacks,  and  mixed  it  with  the  bulk,  without  the 
privitv  of  the  plaintiff.  K  was  soon  after  adjudicated 
a  banarupt.  The  assignees  thereupon  removed  the 
barley,  and  claimed  the  whole  as  the  bankrupt's 
property : — Held,  that  the  property  in  the  barley  in 
the  155  sacks  passed  to  the  plaintiff  by  the  appro- 
priation made  by  K,  with  the  assent  of  the  plaintiff, 
A  priori  as  well  as  subsequently.  Aldridge  v. 
JtOinMn,  26  Law  J.  Rep.  (n.s.)  Q.B.  296;  7  £.  & 
B.885. 

Held,  also,  that  notwithstanding  the  prior  conver- 
sion by  K,  the  removal  of  the  barley  by  the  assignees 
was  a  conversion  by  them.     Ibid. 

The  plaintiffs,  traders,  on  the  26th  of  June  1850, 
petitioned  the  Court  of  Bankruptcy  for  an  arrange* 
ment  under  section  211.  of  the  Bankrupt  Law  Conso- 
lidation Act,  1849.  At  an  adjourned  private  meeting, 


on  the  6th  of  August,  the  phdntiA  did  not  attend, 
and  neither  the  proposition  nor  any  modification 
thereof  was  accepted  by  the  creditors.  The  petition 
was  not  dismissed,  but  the  meeting  was  adjourned 
to  the  public  court,  and  the  pUintifib  adjudicated 
bankrupt  under  section  223,  and  assignees  appointed. 
Between  the  petiticm  for  amngement  and  the  adju* 
dication  in  bankruptcy  the  plaintiffs  assigned  to  D  a 
debt  due  to  them  ftom  the  defendant,  of  which  the 
defendant  had  notice,  but  the  defendant  subsequently 
paid  the  debt  to  the  assignees : — Held,  that  the  debt 
did  not  pass  to  the  assignees,  an  adjudication  of 
bankruptcy,  under  section  223,  not  having  relation 
to  any  prior  act  of  bankruptcy,  and,  consequently, 
that  D  had  a  right  to  recover  the  debt  in  the  name 
of  the  plaintifib.  MotA  v.  Sharps  27  Law  J.  Rep. 
(n.s.)  Excfa.  29;  2  Hurl.  &  N.  540. 

Held,  also,  that  the  petitbn  was  not,  under  the 
circumstances,  an  act  of  bankruptcy  under  section 
76.    Ibid. 

The  defendant,  an  attorney,  during  the  conduct  of 
a  Chancery  suit,  received  payment  from  Y,  his 
dient,  of  ms  bill  of  costs  already  incurred,  upon  an 
agreement  that,  if  those  costs  were  afterwards  ordered 
to  be  paid  in  the  suit  the  defendant  should  pay  back 
the  amount  he  might  receive  to  Y.  Subsequently 
to  this  agreement  Y  became  bankrupt,  and  the 
defendant,  who  continued  asattomey  in  tite  suit  after 
the  bankruptcy,  received  those  costs  under  an  order 
6t  the  Court: — Held,  that  the  payment  of  the  defen- 
dant's costs  before  the  termination  of  the  suit,  i.  e,, 
before  he  was  entitled  to  receive  them,  was  a  good 
consideration  for  the  defendant's  agreement  to  repay, 
and  that  Y's  right  of  action  upon  it  for  money  had 
and  received  passed  to  his  assignees.  Morgan  v. 
Taylor,  28  Law  J.  Rep.  (if. 8.)  C.P.  178;  5  Com.  B. 
Rep.  N.S.  653. 

Previously  to  the  above  agreement  there  had  been 
a  change  of  attomies  in  the  suit,  and  the  defendant 
succeeded  F,  Y's  former  attorney,  upon  an  undei^ 
standing  with  F  to  repay  F  such  portion  of  the  oosta 
due  to  F  at  the  time  of  the  change  of  attomies  aa 
the  defendant  should  receive  on  a  taxation  being 
directed  by  the  Court.  The  defendant  having,  upon 
taxation  after  Y's  bankruptcy,  received  the  costs  so 
due  to  F,-*-Held,  that  Y's  assignees  were  not  enti- 
tled to  recover  them,  as  money  had  and  received  to 
their  use,  although  F  made  no  claim  to  them.  Ibid. 
Qtujere — ^whether  Y,at  the  time  of  his  bankruptcy, 
had  such  a  right  to  the  costs  in  the  suit,  qud  costs, 
as  would  pass  to  his  assignees.    Ibid. 

M,  being  owner  of  certain  land  and  premises, 
mortgaged  them  in  fee,  but  still  continued  in  posses- 
sion of  the  mortgaged  premises,  upon  which,  subse- 
quently to  such  mortgage,  he  put  up  and  used^  for 
the  purposes  of  his  trade  a  steam-engine  and  boiler; 
also  a  hay -cutter,  a  com- crusher,  and  grinding - 
stones.  All  these  articles,  except  the  grinding- 
stones,  were  screwed  or  otherwise  firmly  affixed  to 
the  several  buildings  to  which  they  were  attached, 
but  still  in  such  a  manner  as  to  be  removable  with- 
out damage  to  the  buildings  or  to  themselves,  and 
the  upper  millstone  lay  in  the  usual  way  upon  the 
lower  grinding-stone.  The  steam-engine  and  boiler 
were  used  for  supplying  with  water  certain  baths 
which  were  on  the  premises;  the  hay-cutter  was 
attached  to  a  building  adjoining  the  stable,  to  im- 
prove its  usefulness  as  a  stable,  and  the  qialt-miU 
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and  grindmg-Btones  w«re  also  intended  by  M  to  add 
to  the  value  of  the  premites.  In  an  action  by  the 
aflNfpieea  in  bankruptcy  of  M, — Held  (WiUeByJ, 
dMUmte),  that  the  articles  were  fiztuiee,  and  that 
although  they  were  trade  Oxtures,  as  well  as  annexed 
to  the  freehold  after  the  mortgage,  they  enured  to 
the  benefit  of  the  mortgagee,  and  did  not  pass  to  the 
assignees  of  the  mortgagor.  WtUmdey  ▼.  Milne, 
29  Law  J.  Rep.  (ir.s.)  C.P.  97;  7  Com.  B.  Rep. 
N.S.  115. 

A  person  entitled  to  a  contingent  reversionary 
interest  in  stock  (standing  in  the  name  of  the  Ac- 
eonntant  Gkneral  to  the  account  of  himself  and 
others),  assigned  the  same  to  A  B,  his  solicitor, 
ahsolntely,  who  obtained  a  stop-order.  A  B,  acting 
as  solicitor  of  C  D,  mortgaged  the  share  so  assigned 
to  him  to  C  D;  but  neither  C  D  nor  A  B  obtained 
any  stop-order  in  respect  of  the  mortgage,  nor  gave 
any  notice  of  the  mortgage  to  any  person  having 
control  over  the  fond.  A  B  became  bankrupt,  and 
afterwards  the  reversion  fell  into  possession  and  the 
fond  became  distributable,  when  the  share  of  the 
party  originally  entitled  was  transferred  to  the  ao- 
oonnt  of  himself  and  A  B  and  others,  his  incum- 
brancers. The  mortgagee  of  A  B  petitioned  for 
payment  of  his  share;  but  the  assignees  in  bank- 
ruptcy claimed  the  fond  as  being  in  the  order  and 
disposition  of  A  B : — Held  (overruling  a  decision  of 
one  of  the  Vice  Chancellors),  that  as  the  mortgagee 
had  not  obtained  a  stop-order  nor  given  notice,  he 
was  not  entitled  against  the  assignees  in  bankruptcy. 
BartleU  v.  BmileU,  26  Law  J.  Rep.  (n.s.)  Chanc. 
577;  I  De  Oex  &  J.  127;  3  Sm.  &  G.  533. 

A  contingent  reversionary  interest  in  stock  is 
within  the  meaning  of  the  words  "goods  or  chattels,** 
used  in  the  125th  section  of  the  Bankrupt  Law  Con- 
solidation Act,  12  &  18  Vict  c.  106.     Ibid. 

An  assignment  by  the  Commissioners  in  Bank- 
ruptcy, under  the  old  law,  of  the  choses  in  action 
of  a  bankrupt,  is  not  equivalent  to  a  reduction  into 
possession,  and  such  assignment  made  without  notice 
given  to  the  trustees  is  not  entitled  to  priority  over 
a  subsequent  assignment  for  value,  of  which  notice  is 
given.  lU  Barr*s  TruUa,  27  Law  J.  Rep.  (n.s.) 
Chanc.  548;  4  Kay  &  J.  219. 

The  issuing  of  the  commission  is  not  sufficient 
notice.    Ibid. 

Nor  does  the  mere  accidental  knowledge  of  one 
of  the  trustees  amount  to  notice — mnble.    Ibid. 

Under  a  marriage  settlement,  the  husband  was 
entitled  to  a  life  interest  m  all  the  wife'b  after- 
aequired  property.  The  husband  became  bankrupt, 
and  obtained  his  certificate.  The  wife  afterwards 
became  entitled  to  the  reoduary  estate  of  her  de- 
ceased sister  as  next-of-kin : — Held,  that  the  assignees 
were  not  entitled  to  the  husband's  life  interest  in 
tins  property.   In  re  InkeonU  TrueU,  21  Beav.  810. 

An  assignment  of  the  machinery  and  effects  of  a 
trader  necessary  for  carrying  on  his  trade,  and  oom- 
prising  all  his  property,  except  his  household  fur- 
niture and  book  debts,  which  were  of  small  value, 
he  being  at  the  time  in  insolvent  circumstances, — 
Held,  to  be  fraudulent  and  void  against  the  assignees 
on  his  becoming  bankrupt.  £x  pcurte  Bltrnd,  in  re 
Mwrgatn^yd,  6  De  Gex,  M.  &  O.  757. 

AIIct  the  appointment  of  atsigneesin  bankruptcy, 
under  the  act  of  1849,  an  assignment  for  value  by 
the  bankrupt  of  a  reversionary  interest  cannot  pre- 


vail against  the  right  of  the  assignees  in  bankruptcy. 
In  re  Combe's  fZVuste,  1  Giff.  91. 

(2)  Order  and  Diepoeition  and  lUputed  OwnersMp, 

[Ex  parU  LitUedaU,  in  re  Peane^  7  Law  J.  Dig. 
76;  6  De  Gex,  M.  &  G.  714.]   . 

Goods,  the  property  of  the  plaintiff,  remained  by 
his  consent  in  the  possession,  order  and  disposition 
of  A  until  his  bankruptcy.  F^or  to  the  bankruptcy 
the  sheriff  seized  the  goods  under  a  fi.  fa,  issued 
against  A,  but  allowed  A  to  continue  in  possession 
of  them  as  before: — Held,  that  the  seizure  by  the 
sheriff,  being  a  mere  wrongfol  act,  did  not  affect  the 
possesrion  which  A  had  by  the  consent  of  the  plain- 
tiff, and  that  the  goods  were  therefore  liable  to  pass 
to  the  assignees  of  A,  under  section  125.  of  the 
Bankrupt  Law  Consolidation  Act  Batrrow  v.  Bdl^ 
25  Law  J.  Rep.  (n.s.)  Q.B.  2;  5  E.  &  B.  540. 

Where  goods  are  assigned  by  a  trader,  subject 
only  to  a  condition  for  reaemption  on  payment  of  a 
debt  on  demand,  with  a  stipulation  that  he  shall 
retain  possession  of  them  imtil  defeult,  the  goods  so 
retaiuM  by  him  under  such  a  deed  will  be  deemed 
to  be  in  his "  order  and  disposition,**  with  **  the  con- 
sent of  the  true  owner,**  within  the  meaning  of  the 
bankrupt  laws,  and  will  pass  to  the  assignees.  FreiSi- 
ney  v.  Welle  or  Oarriek,  26  Law  J.  Rep.  (n.s.) 
Exch.  129 ;  1  Hurl.  &  N.  653. 

If  the  goods  before  such  assignment  have  been 
previously  assigned  to  another  party,  and  by  him 
allowed  to  remain  in  the  trader^  pos8ession,>«the 
assignees  in  bankruptcy  are  not,  in  an  action  by  the 
party  claiming  under  the  second  assignment,  pre- 
cluded from  setting  up  that  the  goods  were  in  the 
order  and  disposition  of  the  bankrupt,  with  the  con- 
sent of  the  first  assignee ;  because  in  so  doing, 
although  they  are  claiming  adversely  to,  they  are 
also  claiming  in  a  certain  sense  through  him;  and, 
on  the  other  hand,  they  are  setting  up  their  own 
title,  not  his,  and  do  not  come  within  the  rule  of  law 
precluding  defendants^  on  the  plea  of  not  possessed, 
from  setting  up^'ut  tertii.    Ibid. 

It  is  not  necessary  that  an  order  for  sale  of  goods 
as  in  the  order  ani^  disposition  of  the  bankrupt, 
should  state  who  was  the  "true  owner,"  by  whose 
consent  they  were  in  such  order  and  disposition. 
But  fixtures  cannot  come  within  the  provision  of  the 
bankrupt  law  as  to  goods  and  chattels  in  the  order 
and  disposition  of  the  bankrupt     Ibid. 

L,  a  maker  and  seller  of  agricultural  implements^ 
being  also  in  the  habit  of  selling  on  commission, 
having  purchased  a  portable  steam-engine  of  the 
plaintiflb,  assigned  it  to  them  by  deed,  to  secure  the 
payment  of  the  balance  of  the  purchase-money, 
with  power  to  them  to  take  possession  of  it  at 
any  time  and  sell,  and  after  paymg  themselves  any 
balance  due  to  them,  to  pay  the  reindue  to  L,  with  a 
proviso  that,  until  defeult  by  L  in  payment  of  the 
balance  due  after  a  demand,  L  might  possess  and 
use  the  engine,  and  a  proviso  Uiat,  on  payment  of  the 
balance  by  L  before  a  sale,  the  assignment  should  be 
void.  The  engine  accordingly  was  delivered  to  L, 
and  he  was  in  the  habit  of  letting  it  out  on  hire  in 
the  ordinary  way  of  his  trade.  He  afterwards,  while 
a  balance  was  still  due  to  the  plaintifis,  became 
bankrupt,  and  at  the  time  of  his  bankruptcy  the 
engine  was  in  the  possession  of  a  former,  to  whom  it 
had  been  let  on  hire : — Held,  on  the  authority  of 
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FretlMey  ▼.  Carride^  that,  although  the  pomeman 
of  the  engine  was  to  accordance  with  the  homdjidt 
agreement  between  the  plaintifh  and  L,  the  engine 
waa  **  m  the  poMMtion,  order  and  disposition  of  the 
bankrupt  with  the  consent  of  the  true  owner,*^ 
within  the  meaniiig  of  the  12  &  13  Vict.  c.  106. 
B.  125.  JTbmifty  v.  MiUer,  28  Law  J.  Bep.  (n.8.) 
Q.B.  99;  1  E.  &  E.  192. 

Held,  also,  that  the  temporary  possession  of  the 
engine  bj  the  farmer  at  the  time  of  the  bankruptcy 
did  not  make  the  engine  the  less  in  the  possession, 
order  .and  disposition  of  the  bankrupt  as  reputed 
owner.     Ibid. 

By  a  bill  of  sale.  A,  a  trader,  assigned  all  his  per- 
sonal estate,  consisting  of  furniture,  stock  in  trade^ 
&c.  to  the  defendant  by  way  of  mortgage  to  secure 
past  and  future  advances.  The  dec^l  contained  a 
proviso  that,  until  non-payment,  after  a  written  de- 
mand, A  should  continue  in  possession.  The  pro- 
perty, by  the  consent  of  A  and  the  defendant,  was 
subsequently  offered  for  sale  by  public  auction  at 
A's  house,  iNit  no  sale  was  effected,  and  A  continued 
in  possession.  On  the  22nd  of  June  he  executed 
an  assignment  of  all  his  property,  for  the  benefit  of 
his  creditors,  to  trustees,  who  took  possession.  On 
the  following  day  the  defendant  made  a  written 
demand  of  his  debt  in  the  terms  of  the  bill  of  sale. 
In  consequence  of  this,  with  the  consent  of  the 
trustees,  the  deed  of  assignment  was  altered  by  the 
introduction  of  a  trust  clause  for  payment  of  the 
defendants  claim  before  the  other  creditors,  and  A 
re-executed  the  deed.  Thu  defendant  afterwards 
took  forcible  poseession  of  the  goods,  and  on  the  27th 
of  June  A  wss  adjudicated  a  bankrupt  In  an 
action  by  A's  assignees  to  recover  the  goods, — Held, 
that  the  deed  of  assignment,  notwithstanding  the 
alteration,  operated  us  an  act  of  bankruptcy  on  the 
22nd  of  June,  and  that  at  that  time  the  goods  were 
in  the  enter  and  disposition  of  the  bankrupt,  with 
the  consent  and  permission  of  the  true  owner,  within 
section  125.  of  the  Bankrupt  Law  Consolidation 
Act,  12  &  13  Vict.  c.  106.  Reynolda  v.  Hall,  28 
Law  J.  Rep.  (n.s.)  Exch.2o7;  4  Hurl.  &  N.  519. 

The  Bills  of  Sale  Act  (17  &  18  Vict.  c.  36.  s.  1), 
which  provides  for  the  registration  of  bills  of  sale, 
has  no  operation  upon  the  125  th  section  of  the  12  8c 
13  Vict  c.  106,  which  enables  the  Court  of  Bank- 
ruptcy to  order  the  sale  and  distposition  of  goods 
which  a  bankrupt,  by  consent  and  permission  of  the 
true  owner  thereof,  had  in  his  possession,  order  and 
disposition  at  the  time  he  became  bankrupt,  and 
whereof  he  was  reputed  owner.  Badger  v.  Sham, 
29  Law  J.  Rep.  (n.s.)  Q.B'  73. 

Therefore,  where  bankrupts  were,  by  consent  and 
permission  of  the  plaintiffs,  at  the  time  of  their  bank* 
ruptcy,  in  possession  of  certain  go<ids  which  they 
had  before  mortgaged  to  the  plaintiffs,  and  the 
mortgage  deed  had  been  duly  registered  under  17  & 
18  Vict  c.  36.  s.  1,  it  was  held»  tliat  the  mere  fiict 
of  such  r<^istmtion  did  not  entitle  the  plaintifis  to 
recover  the  goods  from  the  defendants,  who,  as 
assignees  of  the  bankrupts,  had  taken  possession  of 
the  goods.     Ibid. 

A  was  the  owner  of  a  ship  which,  in  March  ]857» 
sailed  for  the  coast  of  Africa,  and  in  May  and  July 
■he  was  supposed  by  him  to  be  upon  that  coast, 
completing  her  cargo  of  palm-oil,  &&;  and  it  was 
also  expected  that  she  would  be  home  again  about 


the  month  of  October.    On  tb«  1 1th  of  November 

1857  the  ship  had  not  aiTived,and  A  assigned  the 
cargo  to  the  defendant;  and  on  the  23rd  of  January 

1858  the  defendant  sent  by  post  to  the  captain 
notice  of  such  assignment  This  notice  never 
renched  the  captain.  The  ship  remained  on  the 
coast  of  Africa  till  the  1 2th  of  February  1858,  when 
the  set  sul  and  arrived  at  Bristol  on  the  14th 
of  April.  A  had  become  bankrupt  on  the  Ist  of 
March  1858,  and  when  the  ship  arrived  his  aarignees 
claimed  the  cargo: — Held,  that  they  were  not  enti- 
tled to  it,  as  there  had  been  no  defiuilt  upon  the 
part  of  the  defendant,  and  as,  therefore,  the  caiigo 
could  not  be  said  to  be  in  the  possession  of  A  at  the 
time  of  his  bankruptcy,  as  reputed  owner,  by  the 
consent  and  permission  of  the  true  owner,  within  the 
meaning  of  section  125.  of  the  Bankrupt  Law  Con* 
solidation  Act,  1849.  Acraman  w.  Boies,  29  Lav 
J.  Rep.(N.8.)Q.B.  78. 

SembU — that,  under  the  circumstancei^  the  defen* 
dant  was  not  bound  to  give  any  notice  at  all  to  the 
captain.     Ibid. 

A  publican  deposited  a  lease  of  a  pubtic-honse 
and  other  lenses  with  hu  brewers,  with  a  memo- 
randum stating  that  the  brewers  were  to  be  equitable 
mortgngees  of  the  leases  and  premises  and  fizturee 
and  appurtenances.  The  publican  became  bank- 
rupt, and  the  brewers  petitioned  for  a  realixBtaon  of 
thteir  security.  The  leases  and  trade  and  other  fix- 
tures and  fittings-up  of  the  publio'house  were  ordered 
to  be  sold,  and  wwe  sold.  The  Commissioner 
decide<l  that  the  proceeds  of  the  trade  6xtur(!8  be- 
longed to  the  general  crediton,  on  the  ground  that 
these  fixtures  were  in  the  order  and  disp<iaition  of 
the  bankrupt  within  the  meaning  of  the  125th  see- 
tion  of  the  12  &  13  Vict,  c  106,  the  Bankrupt  Law 
Consolidation  Act;  but,  upon  appeal, — Held,  thai 
the  mortgagees  were  entitled  to  the  entire  produce  of 
the  sale,  as  the  trade  6xtures  were  included  in  their 
security,  and  were  not  in  the  order  and  disposition 
of  the  bankrupt  Ex  parte  Oawan,  m  re  Barda/gf 
25  Law  J.  Bep.  (n.s.)  Bankr.  1  ;  5  De  Qez,  M.  & 
O.  403. 

A  firm  of  two  solicitors  had  a  mortgage  for  6001, 
upon  a  share  of  an  estate  in  Kent  The  estate  was 
sold,  and,  in  order  to  indemnify  the  purchasers  from 
certain  claims  on  it,  the  purchase-money  was  invested  ' 
in  consols  in  the  name  of  one  of  the  solidtora,  and 
another  party  upon  trust  for  indemnity,  and  subject 
thereto  to  secure  the  debt  due  to  the  firm.  After 
this,  the  firm  having  money  of  a  client  in  their  hands, 
wrote  to  her  a  letter,  offiaring  to  give  her  a  chaige  for 
the  amount  on  a  mortgage  for  600i.  on  a  share  of 
the  estate  in  Kent  Upon  the  bankruptcy  of  the 
firm,  one  of  the  Commissioners  decided  that  the 
letter  did  not  create  a  valid  charge  upon  the  interest 
of  the  firm  in  the  consols;  but,  upon  appeal, — Held, 
first,  that  the  letter  did  create  such  a  valid  charge; 
and,  secondly,  that  as  one  of  the  firm  was  a  trustee 
of  the  stock,  there  was  sufficient  notice  of  the  tnmsr 
action  to  prevent  the  chaige  being  defeated,  on  the 
ground  that  the  stock  was  m  the  order  and  disposi- 
tion or  reputed  ownership  of  the  bankrupt  Ex 
parte  Rogen,  in  re  Selby  and  Norton,  25  Law  J. 
Rep.  (n.&)  Bankr.  41 ;  8  De  Gex,  M.  &  O.  271. 

B,  one  of  the  members  of  a  banking  firm  consist- 
ing of  A,  B  and  C,  was  one  of  the  trustees  of  a  mar- 
riage settlement  of  a  sum  of  17,000/.,  containing  a 
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power  of  inTestmeni  in  gOTefnment  or  real  securi* 
tiei.  13,000iL,  port  of  Uiio,  came  to  the  hands  of 
the  6rdi,  and  by  a  deed  in  which  the  settlement  was 
recited,  the  firm,  admitting  the  possession  of  the 
13,0002.,  assigned  to  the  trustees  bonds  belonging  to 
the  firm  as  a  security  for  its  repayment.  Afterwards 
A  was  appointed  one  of  the  trustees.  Upon  the 
assignment  of  the  bonds,  no  notice  was  given  to  the 
obligon  of  the  appropriation  of  them  to  the  trust. 
Some  of  the  bonds  were  paid  off,'and  the  firm  appro- 
priated other  bonds  in  their  place.  In  1855  the 
firm  became  bankrupt,  and  new  trustees  were  there- 
upon appointed.  At  the  time  of  the  bankruptcy 
only  one  original  bond  remained,  and  the  right  to 
soe  thereon  nested  in  H,  and  the  right  to  sue  on  the 
others  was  vested  in  the  whole  firm,  the  obligees. 
All  the  bonds  were  found  labelled  in  the  deed-box  of 
the  trust  at  the  banking-house  as  belonging  thereto : 
— Held,  first,  that  the  new  trustees  of  the  settlement 
were  entitled  to  prove  against  the  separate  estate  of 
A  for  the  13,000/.,  without  prejudice  to  the  securi- 
ties given  by  the  firm;  and,  secondly,  that  as  to  the 
old  bond,  B  was  the  reputed  and  true  owner;  and 
that  as  to  the  other  bonds,  the  firm  were  the  reputed 
and  true  owners,  and  in  both  cases  the  money  was 
subject  to  the  trusts  of  the  settlement,  and  the  bonds 
did  not  pass  to  the  assignees,  as  being  in  the  order 
and  disposition  of  the  bankrupts,  under  section  125. 
of  the  12  &  1 3  Vict.  c.  106.  Ex  parte  Oeaves,  in  re 
JSftrahan,  25  Law  J.  Rep.  (n.8.)  Bankr.  53;  8  De 
Gez,M.  &0.  291. 

A  new  trustee,  under  a  marriage  settlement  con- 
taining a  covenant  to  settle  after- acquired  property, 
is  entitled,  in  the  absence  of  notice,  to  assume  that 
everything  necessary  to  get  in  the  fund  priur  to  his 
becoming  trustee  has  been  done,  and  he  is  not  liable 
for  wilful  default  for  neglecting  to  get  in  such  a  fund, 
unless  he  had  notice  of  its  existence,  ur  reason  to 
believe  or  suspect  its  existence.     Ibid. 

R  being  entitled  to  a  reversionary  interest  in  a 
legacy  became  insolvent,  but  omitted  in  his  schedule 
all  mention  of  the  legacy,  and  the  assignees  gave  no 
notice  of  their  title  to  the  trustees.  Afterwards  R. 
became  bankrupt: — Held,  first  ^following  BarUeU 
V.  BairiiM^  26  Law  J.  Rep.  (n.s.)  Chanc.  577,  and 
overruling  Be  Rawb<me*t  WiU,  26  Law  J.  Rep.  (n.s.) 
Chane.  509;  3  Kay  &  J.  300),  that  the  reversionary 
interest  was  within  the  order  and  disposition  of  the 
bankrupt;  and,  secondly,  that  it  was  not  within  his 
order  and  disposition  with  the  consent  of  the  true 
owner.  Be  Bawbonea  Will, 26  Law  J.  Rep.  (v.s.) 
Chanc.  588;  3  Kay  &  J.  476. 

No  consent  of  the  true  owner  can  be  implied  where 
such  owner  is  ignorant  of  the  existence  of  the  pro- 
perty, or  of  his  own  right  to  it.     Ibid. 

Owners  of  a  cotton-mill,  fixtures  and  steam-en- 
gine, demised  the  whole  together  to  lessees  for  a  term 
of  yean.  The  lessees  covenanted  to  keep  upon  the 
premises,  as  a  security  for  the  rent,  machhiery  for 
cotton-spinning  of  the  full  value  of  3,000^  at  the 
least;  also  not  to  assign  or  underlet  without  the  leave 
of  the  lessors.  There  whs  a  clause  of  re-entry  if  the 
rent  should  be  in  arrear,  or  on  breach  or  non- per- 
formance of  the  covenants,  or  if  the  lessees  should 
become  bankrupt  or  insolvent,  or  awign  their  estate 
and  efiPects  for  the  benefit  of  CTediton.  One  of  the 
leasees  died,  and  the  survivor  became  bankrupt,  and 
an  official  asngnee  was  appointed.  No  rent  was  due. 


The  value  of  the  machinery  was  leas  than  3,000/. 
The  official  assignee  took  possession  of  the  mill, 
engine  and  machinery,  and  was  about  to  remove  and 
sell  the  latter  when  the  lessors  interposed ;  and  it  was 
arranged  that  a  special  case  should  be  submitted  to 
this  Court,  the  lessors  being  plaintifls  and  the  official 
assignee  defendant: — Held,  that  the  machinery  was 
in  the  order  and  disposition  of  the  bankrupt,  the 
surviving  lessee,  and  in  his  reputed  ownership,  with 
the  consent  of  the  true  owners,  the  lessors,  and  that, 
therefore,  the  ofiicial  assignee,  the  defendant,  was 
entitled  to  remove  it.  In  re  WaUvforth;  Shuttle^ 
ioorth  V.  Hemamany  26  Law  J.  Rep.  (n.s.)  Bankr. 
61 ;  1  De  Gex  &  J.  322. 

A  solicitor  was  a  shareholder  in  and  joint-secre- 
tary of  a  railway  company.  He  deposited  the  certifi- 
cates of  his  shares  with  a  client  by  way  of  equitable 
mortgage,  with  a  memorandum  accompanying  the 
deposit  to  secure  money  lent.  No  notice  of  the 
transaction  was  given  to  the  company  9ther  than 
might  be  inferred  from  the  foots  of  tlie  mortgagor 
being  secretary,  and  of  his  being  solicitor  for  the 
mortgagee: — Held,  (reversing  a  decision  of  one  of  the 
Commissioners)  first,  that  the  shares  were  chattels 
within  the  meaning  of  the  125th  section  of  the  Bank- 
rupt Law  Consolidation  Act  (12  &  13  Vict  c.  106); 
secondly,  that  if  a  valid  equitable  mortgage  can  be 
made  of  railway  shares,  notice  is  necessary  in  the 
same  way  as  in  the  case  of  other  choses  in  action ; 
thirdly,  that  the  knowledge  of  the  transaction  by  the 
mortgagor  as  secretary  was  not  notice  to  the  com- 
pany within  the  meaning  of  the  Companies  Claunes 
Consolidation  Act  (8  Vict.  c.  16) ;  fourthly,  that  the 
duty  of  the  mortgiigor  as  solicitor  to  the  mortgagee 
to  give  proper  notice  was  immaterial  againot  the 
assignees,  for  that  the  shares  were  in  the  order  and 
disposition  of  the  bankrupt.  Ex  parte  BouUon,  in 
re  SkeUhley,  26  Law  J.  Rep.  (n.s.)  Bankr.  45;  1 
De  Gex  &  J.  163. 

Qnugre — ^whether  there  can  be  an  effectual  mort- 
gage of  railway  shares  without  transfer?    Ibid. 

£  B,  the  registered  proprietor  under  the  statute 
6  &  7  Will.  4.  c.  76.  (the  Newspaper  Act),  of  three 
newspapers^  mortgaged,  on  the  1st  of  February  1853, 
the  copyright  of  all  of  them,  and  the  types  and  plant 
for  printing  the  same,  to  E  F.  He  also,  on  the  2iid 
of  February  1 853,  mortgaged  two  of  the  three  papers 
and  the  types  and  plant  to  C  B,  subject  to  the  former 
mortgage.  E  B,  after  meetings  of  his  creditors  had 
been  held,  at  which  the  securities  were  discuftied, 
continued  to  carry  on  his  business  under  inspection, 
though  no  deed  for  the  purpose  was  ever  executed. 
On  the  16th  of  February  1857  the  sheriff  seized  the 
property  comprised  in  the  mortgages  under  a  writ  of 
fi.fa,y  and  notice  of  the  mortgages  was,  on  the  fol- 
lowing day,  given,  notwithstanding  which  the  sheriff 
remained  in  possession  until  the  19ch,  EB  being 
adjudicated  a  bankrupt  on  a  petition  presented  on  the 
1 8th : — Held  (reversing  n  decision  of  one  of  the  Com- 
mi8sionen«),  that  the  types  and  plant  were  not  in  the 
order  and  disposition  of  the  bankrupt;  but,  affirming 
the  same  decision,  that  the  copyright  was  in  his  order 
and  di8)>o8ition  and  reputed  ownership,  he  heing  the 
sole  registered  proprietor  of  the  newspapers.  Ex 
parte  Baldwin^  in  re  Baldwin;  Ex  parte  Bote,  in  re 
Baldwin,  27  Law  J.  Rep.  (n.s.)  Bankr.  17;  2  De 
Gex  &  J.  230. 

A  shipbuilder  in  debt  assigned  an  unfinisthed  ship 
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to  hii  brother,  a  creditor,  in  ooiuideiation  of  hii  debt 
due;  the  ship  was  afterwards  completed  by  means  of 
money  and  materials  obtained  bj  the  agent  of  the 
builder  from  third  parties.  The  ship  was  hiunched 
about  six  months  after  the  assignment,  and  the  ship* 
builder,  about  a  fortnight  after  the  launch,  became 
bankrupt ;  his  assignees  claimed  the  ship.  Upon  a 
bill  bj  the  purchaser  to  obtain  the  baie6t  of  the 
assignment  made  to  him, — Held,  at  the  Rolls,  that 
the  assignment  could  only  be  impescbed  by  a  cross 
bill  to  set  aude  the  purchase  for  fraud;  but  that 
assuming  the  assignment  made  by  the  shipbuilder  to 
be  valid,  the  ship  at  the  time  of  his  bankruptcy  was 
not  in  his  order  and  disposition,  and  could  not  pass 
to  his  assiffnees;  which  decision  was  affirmed,  on 
appeal.  HMerneu  ▼.  JUvMn^  29  Law  J.  Rep» 
(n.s.)  Chanc  753;  28  Beav.  180. 

A  Scotch  firm  had  a  branch  in  London,  which  was 
wholly  conducted  by  an  agent  and  manager  at  a 
saUiry,  but  in  their  name.  By  contract  he  was  to 
have  a  lien  on  goods  consigned  to  him  for  bills 
accepted  by  him  for  the  firm.  The  firm  became 
bankrupt  in  ScotUind: — Held,  that  the  goods  under 
the  manager's  control  at  the  time  were  within  the 
**•  order  and  disposition  "  of  the  bankrupts  and  passed 
to  their  assignees  unaffected  by  his  lien.  Hog^ard 
▼.  Mackenxte,  25  Beav.  493. 

Mortgagees  of  a  caigo  on  board  a  ship  on  the 
coast  of  Africa  sent  no  notice  of  their  security  to  the 
captain  till  two  months  after  the  date  of  the  mort- 
gage, during  all  which  time,  and  more,  the  ship  was 
lying  off  that  coast ;  nor  was  any  notice  received  by 
the  captain  till  after  the  mortgagor  had  become 
bankrupt: — Held,  that  affidavits  of  these  facts,  and 
of  there  having  been  opportunities  of  earUer  com- 
munication wiUi  the  vessel,  constituted  a  sufficient 
primdfacie  case  for  an  application,  ex  parte,  for  an 
order  for  a  sale  of  the  cargo,  as  being  in  the  reputed 
ownership  of  the  bankrupt,  with  the  consent  of  the 
true  owner,  according  to  the  practice  adopted  in 
£x  parte  ffeehp,  1  De  Oez,  M.  &  G.  477.  £x 
parte  Lueaa,  in  re  Owyer,  3  De  Gex  &  J.  113. 

{d)  Action  5y,  wUhotU  Leave  qf  OoftuMsrioner. 

The  12  &  13  Vict.  c.  106.  s.  153,  which  enacts 
that  the  assignees  of  a  bankrupt,  with  the  leave  of 
the  Court  of  Bankruptcy,  but  not  otherwise,  may 
commence  or  defend  any  action  which  the  bankrupt 
might  have  commenced  or  defended,  does  not  enable 
the  Court,  in  which  an  action  has  been  brought  by 
tiie  assignees  without  such  leave,  to  stay  the  pro- 
ceedings. Lee  v.  Sanfftter,  26  Law  J.  Rep.  (n.8.) 
C.P.  151;  2  Com.  B.  Rep.  N.S.  1. 

(H)    What   Tbahsaotions    abi   ob   abi   hot 

AniOTID   BT  BAHKBUPTOT. 

[See  (B)  AoT  of  Bamkbuptot.] 

The  133rd  section  of  the  Bankrupt  Act,  12  &  13 
Vict.  c.  106,  extends  the  same  protection  to  all  con- 
tracts, dealings  and  transactions  by  and  with  any 
bankrupt  bond  fide  made  and  entered  into  wiihout 
notice  before  the  date  of  the  fiat  or  filing  of  a  peti- 
tion for  adjudication  of  bankruptcy,  as  they  would 
before  have  had  if  made  and  entered  into  before  an 
act  of  bankruptcy.  Brewvn  v.  Skortf  24  Law  J. 
Rep.  (n.s.)  Q.B.  297;  5  E.  &  B.  227. 

On  the  trial  of  an  action  by  the  assignees  of  a 
bankrupt  to  recover  possession  of  certain  goods  and 


chattels  seised  and  taken  away  by  the  defendants,  it 
appeared  that  the  bankrupt  had,  on  the  27th  of 
February  1854,  absolutely  assigned  to  the  defen- 
dants the  said  goods  and  chattels  to  secure  a  debt  of 
200/.  The  deed  contained  a  power  of  sale,  and  a 
proviso  that  in  case  of  payment  of  principal  and 
interest  before  exercise  of  the  power  of  sale^  Uie  deed 
should  be  void.  The  goods  were  allowed  to  remain 
in  the  possession  and  dispoaition  of  the  bankrupt. 
On  the  18th  of  November  1854,  at  a  meeting  of  the 
bankrupt's  creditors,  one  of  the  defendants  being 
present,  an  assignment  of  the  bankrupt's  property  for 
the  benefit  of  his  creditors  was  proposed,  and  a  day 
or  two  afterwards  the  bankrupt  committed  an  act 
of  bankruptcy  by  assigning  all  his  eflects  to  M  and 
others  as  trustees  for  Uie  benefit  of  his  creditors.  At 
a  later  hour  of  the  same  day  one  of  the  defendants 
sent  N  to  take  possession  under  the  defendants*  bill 
of  sale.  The  bankrupt  told  N  he  was  too  late,  and 
that  he  had  better  see  M ;  upon  which  N  went  to  M, 
produced  the  bill  of  sale,  and  told  him  he  had  come 
to  take  possession  under  it.  H  then  said  he  was  in 
possession  under  a  bill  of  sale  for  the  benefit  of  all 
the  creditors ;  and  N  replied,  if  so,  he  could  not  help 
it,  and  that  he  must  go  and  tell  the  defendants  who 
had  sent  him.  N  then  asked  permission  to  leave 
another  man  in  possesnon,  and  went  away,  and  in  a 
few  hours  the  defendants  came  with  a  number  of  men 
and  took  forcible  posnossion  under  the  defendants* 
bill  of  sale.  A  fiat  in  bankruptcy  afterwards  issued, 
and  the  plaintifis  as  assignees  under  it  obtained  an 
order  of  the  Court  for  the  sale  of  the  goods  assigned 
to  the  defendants: — Held,  that  what  had  been  done 
by  the  defendants  before  notice  of  the  act  of  bank- 
ruptcy, did  not  amount  to  more  than  an  intention  to 
demand  the  goods  and  get  possession  of  them  under 
their  bill  of  sale,  and  was  not,  therefore,  **  a  dealing  or 
transaction  **  within  the  meaning  of  the  133rd  section 
of  12  &  13  Vict.  c.  106,  and  consequently  did  not 
defeat  the  title  of  the  assignees  under  the  125th  sec- 
tion of  the  same  statute,  the  goods  being  at  the  time 
of  the  bankruptcy  in  the  order  and  disposition  of  the 
bankrupt  as  reputed  owner  with  the  consent  of  the 
true  owners.    Ibid. 

In  order  to  make  a  payment  to  a  creditor  by  a 
bankrupt  a  fraudulent  preference,  the  bankrupt  must 
be  a  volunteer;  and  if  he  makes  a  payment  or  gives 
a  bill  of  exchiuige  in  consequence  of  pressure,  it  is 
immaterial  in  law  that  the  payment  or  bill  does  not 
correspond  in  amount  or  parties  with  the  money  or 
security  asked  for,  or  that  the  creditor  had  already 
taken  a  previous  bill  not  then  due,  those  being  merely 
dreumstances  for  the  jury  in  determining  whether  the 
payment  or  bill  were  given  by  way  of  firaudnlent 
preference.  Sirackcm  v.  Bartont  25  Law  J.  Rep. 
(ir.s.)  Exch.  182;  11  £xch.  Rep.  647. 

A,  a  bankrupt,  being  indebted  to  the  defendant  in 
167/.  5i.  for  goods  sold,  gave  him  a  bill  of  exchange 
at  four  months  for  772.  On  the  following  day  the 
defendant  brought  back  the  bill  stating  that  it  was  on 
a  wrong  stamp,  and  his  bankers  refused  to  discount 
it,  and  pressed  the  bankrupt  to  give  him  cash  on 
account.  The  bankrupt  having  in  his  possession  an 
acceptance  of  K  at  four  months  for  197^.  5«.  gave  it 
to  the  defendant,  who  returned  him  30/.  in  cash. 
The  bankrupt  said  that  by  the  course  of  dealing 
between  himself  and  the  defendant,  the  latter  was 
only  entitled  at  that  time  to  the  bankrupts  own 
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acceptance  at  ibur  tncmtiit  for  the  amount  due.  The 
jary  having  found  that  K 'a  acceptance  waa  given  by 
the  bankrupt  voluntarily  and  in  contemplation  of 
bankruptcy,  but  in  consequence  of  a  request  for  pay- 
ment, — Held,  that  as  against  the  assignees  the  defen< 
dant  was  entitled  to  retain  K*8  acceptance,  there 
being  on  these  fiicts  no  fraudulent  preference  in  law. 
Ibid. 

There  ia  nothing  illegal  or  contrary  to  the  policy 
of  the  bankrupt  laws  in  a  stipulation  by  the  assignor 
OB  an  assignment  of  goods,  under  which  they  are  to 
remain  in  his  poaseasion,  not  to  do  any  act  by  means 
of  which  the  goods  assigned  might  become  charged 
or  alienated,  or  whereby  the  assignment  might 
become  ineffective,  or  the  assignor  mij^t  be  deprived 
of  them.  And  it  is  a  breach  of  such  stipulation  for 
the  assignor,  while  the  goods  are  in  his  possession,  to 
file  a  declaration  of  insolvency,  upon  which  a  fiat  in 
bankruptcy  issues  under  which  the  goods  are  seized 
by  the  assignees  in  bankruptcy  as  being  in  the  pos- 
seaion  and  order  of  the  bankrupt  as  reputed  owner, 
by  the  consent  of  the  true  owner.  For  there  would 
be  nothing  illegal  or  contrary  to  the  policy  of  the 
bankrupt  laws  in  an  express  stipulation  by  the 
assignor  not  to  file  such  a  declaration,  so  as  that  the 
goods  asagned  might  be  liable  to  he  seised  in  bank- 
ruptcy, or  while  the  goods  remained  in  his  possession; 
and  his  duty  would  be  to  give  notice  to  the  assignee 
of  his  intolveoey,  that  the  latter  might  remove  them, 
and  thus  they  might  no  longer  remain  in  the  pos- 
session and  order  of  the  assignor  as  the  owner,  by 
consent  of  the  true  owner.  And  as  the  effect  of  the 
act  of  Itankruptcy  while  the  goods  so  remained  in 
his  order  and  possession  was  to  vest  them  in  the 
asngnees  in  bankruptcy,  the  act  of  filing  the  deda- 
nition  was  an  **  act  by  means  whereof"  the  assignee 
was  deprived  of  the  goods.  ffiU  v.  Cowderp,  25 
Law  J.  Bep.  (if.8.)  Exch.  285;  1  Hurl.  &  N.  360. 

W  being  tenant  by  an  oral  demise  to  the  plaintiff 
of  a  mill  at  the  rent  of  \,40QL  payable  quarterly, 
assigned  to  the  defendant  the  machinery  and  effects 
in  the  mill  by  way  of  mortgage  to  secure  14,000/., 
with  a  power  of  seizing  and  taking  possession  of  the 
said  machinery  and  of  selling  the  same  in  default 
of  pajment.  The  defendant  accordingly  took  pos- 
seanoB  of  the  machinery,  &c.,  and  ailerwards  W 
became  bankrupt.  At  the  time  of  the  bankruptcy 
a  sum  of  1,900/.  was  due  from  W  to  the  plaintiff  for 
rent  of  the  mill,  including  the  quarter's  rent  due  on 
the  16th  of  July  1856.  W  was  in  the  habit  of  paying 
the  income-tax  due  for  the  mill  and  debiting  it  to 
the  plaintiff,  the  last  payment  being  93/.,  made  in 
January  1 856,  for  the  year  ending  April  I85^\  After 
W*s  bankruptcy,  and  while  the  defendant  was  in 
possession  of  the  machinery,  Ac,  the  plaintiff  gave 
him  notice  that  he  intended  to  distrain  for  the  1,900/. 
doe  for  rent;  and  the  defendant,  to  prevent  the  dis- 
tress, agreed  to  pay  the  sum  for  which  the  plaintiff 
was  entitled  to  distrain,  and  paid  him  1,307/.  (die 
diflerance  between  one  year's  rent  and  the  income- 
tax),  which  he  contended  was  all  that  he  was  liable 
to  pay.  Since  this  payment  the  defendant  paid  462. 
for  half-a-year^  income-tax  for  the  year  ending  April 
1857.  On  the  5th  of  September  1856  an  order  was 
made  that  W^  assignees  should  elect  to  accept  or 
decline  the  lease,  and  they  declined  it,  hut  no  formal 
notice  of  this  waa  given  to  W.  Neither  W  nor  the 
defendant   bad  ever  offered  to  give  up  the  mill, 
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and  the  defendant  continued  in  possession  of  the 
mill  and  machinery,  &c.  After  the  16th  of  October 
1856,  when  another  quarter's  rent  became  due,  the 
plaintiff  gave  notice  that  he  should  distrain  for  that 
quarterns  rent,  but  the  defendant  denied  the  plain- 
tiffli  right  to  distrain  for  it:— Held,  first,  that  not- 
withstanding the  129th  section  of  the  12  &  13  Vict. 
c  106,  the  plaintiff  had  a  right  to  distrain  for  more 
than  a  year's  rent  up  to  the  16th  of  July  1856,  as 
the  goods  had  ceased  to  be  the  bankrupt's  goods. 
BrocklAunt  y.  Zowe,  26  Law  J.  Rep.  (m.s.)  Q.a 
107;  7  E.  &  B.  176. 

Secondly,  that  W's  teiumcy  not  having  been  put 
an  end  to  on  the  16th  of  October  1856,  the  goods 
of  the  defendant  which  were  on  the  demised  pre- 
mises were  liable  to  be  distrained  for  the  qnarter^a 
rent  then  due.     Ibid. 

An  execution  was  put  into  the  premises  of  W,  a 
trader  at  Shefiield,  on  a  Monday,  in  a  cause  in  which 
B  was  the  plaintiff,  and  P  &  S,  of  Wolverhampton, 
his  attomies.  W  left  his  house  on  the  Tuesday, 
under  circumstances  that  made  it  an  act  of  bank- 
ruptcy; on  Wednesday  the  goods  seized  were  adver- 
ti^  for  sale,  and  two  creditors  of  W  gave  formal 
notice  to  the  ofiicer  in  possession  and  to  the  auc- 
tioneer that  W  had  committed  an  act  of  bankruptcy. 
On  Wednesday  U,  an  attorney  of  Shefiiield,  was 
informed  by  the  attorney  of  the  crediton  that  W 
had  committed  an  act  of  bankruptcy,  and,  on  the 
ThuTMlay,  U  received  a  letter  from  P  &  8  headed 
**  B  V.  W."  **  The  sheriff  is  in  possemion  herein, 
and  we  have  expected  that  bankruptcy  would  ensue. 
We  saw  W  yesterday,  and  as  he  does  not  contem- 
plate such  a  step,  we  think  it  desirable  to  endeavour 
to  get  an  assignment  from  the  sheriff.  We  will 
thank  you  to  see  the  officer,  and  if  an  inventory  has 
been  taken  the  matter  could  be  readily  completed. 
You  will  be  good  enough  to  let  this  have  your 
immediate  attention,  as  if  anything  is  to  be  done  it 
must  be  done  quickly.^  After  the  receipt  of  this 
letter  U  met  the  auctioneer,  and  was  informed  by 
him  that  he  had  received  notice  that  W  had  com- 
mitted an  act  of  bankruptcy ;  U  sent  for  the  sheriff's 
officer,  who  said  he  had  also  received  notice.  U 
neverUieless  desired  the  officer  to  get  an  assignment 
to  B,  the  execution  creditor,  executed  by  the  sheriff, 
which  was  accordingly  done.  W  having  been 
adjudged  a  bankrupt,— Held,  that  the  letter  of  P  &  8 
gaTe  U  inch  a  discretion  in  the  matter  as  to  make 
notice  to  him  notice  to  the  execution  creditor,  within 
the  12  Sl  13  Vict  c.  106.  s.  133,  and  that  the  in- 
formation U  had  received  was  sufficient  notice  of  an 
act  of  bankruptcy  previous  to  the  assignment.  £re» 
win  V.  Briscoe,  28  Law  J.  Rep.  (na)  Q.B.  329. 

O  &  S,  banken  at  B,  expecting  a  run  on  their 
bank  on  a  Saturday,  some  friends  signed  a  guarantie, 
on  the  understanding  that  it  should  not  be  used 
unless  O  &  S  could  clearly  see  that  it  would  carry 
them  over  the  crisis,  and  the  defendants,  bankers  in 
London,  who  were  not  awaro  of  the  arrangement 
with  the  sureties,  advanced  O  &  S  3,000/.  on  the 
security  of  the  guarantie.  The  3,000/..  in  notes  and 
gold,  was  plac^  in  a  box  and  handed  by  the  defen- 
dants to  8  on  the  Friday,  and  he  on  his  return  to  B 
the  same  evening  ascertained  from  O  tliat  it  was 
hopeless  to  expect  to  meet  the  run  the  next  day, 
and  they  discussed  the  propriety  of  returning  the 
3,000/.     While  this  was  under  discussion,  a  letter 
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was  received  by  S  horn  one  of  the  sureties  eaying 
that  as  their  case  was  hopeless,  O  &  S  could  not 
safely  or  honourably  retain  the  money,  and  that  it 
ought  to  be  returned.  This,  as  8  said  in  giving 
evidence,  operated  on  his  mind  and  strengthened 
his  previous  opinion  that  the  money  ought  to  be 
returned.  Accordingly,  on  the  Saturday,  O  &  S 
returned  the  box  to  the  defendants  unopened,  and 
the  same  day  suspended  payment  They  were 
afterwards  adjudged  bankrupts,  and  the  assignees 
brought  an  action  to  recover  the  3,0002.  ih>m  the 
defendants : — Held,  by  the  Court  (who  were  placed 
in  the  position  of  a  jury),  that  the  application  of  the 
surety  influenced  the  bankrupts  to  return  the  money, 
and  that  this  was  sufficient  to  prevent  the  act  from 
being  purely  voluntary  and  a  fraudulent  preference. 
Edwards  v.  Olyn,  28  Law  J.  Rep.  (n.8.)  Q.B.  350. 

Held,  also  (by  ErU^  /.  and  CTrompton,  /.)  that 
the  money  having  been  obtained  for  a  special  pur- 
pose, and  that  purpose  having  failed,  the  sureties 
had  an  equitable  right  to  the  return  of  the  money,  and 
that  the  bankrupts  therefore,  had  not  an  equitable 
right  as  well  as  legal  title  to  the  money,  and  that  the 
property  in  it  would  therefore  not  pass  to  the  assig- 
nees, and  that,  on  this  ground  also,  the  plaintiffii 
could  not  maintain  the  action.    Ibid. 

A  trader,  in  consideration  of  advances  in  cash 
and  goods,  assigned  all  his  stock  to  the  defendants, 
to  secure  such  advances  and  also  a  debt  previously 
due  to  them.  The  goods  so  assigned  comprised  all 
his  property,  except  some  household  furniture  and 
book  debts.  In  an  action  by  the  amgnees  of  the 
trader  to  recover  the  value  of  the  goods  seized  under 
this  bill  of  sale,  the  Judge  left  it  to  the  jury,  with 
very  strong  observations,  to  say  whether  they  would 
infter  an  intent  to  defeat  and  delay  creditors.  The 
jury  having  found  for  the  plaintiflh,  the  Court,  think- 
ing they  might  have  been  misled  by  the  observations 
of  the  learned  Judge,  granted  a  new  trial,  the  costs 
to  abide  the  event.  Pttn/iM  v.  Banowtif  18  Com. 
B.  Rep.  355. 

It  is  a  fraud  on  the  bankrupt  laws  for  any  cre- 
ditor secretly  to  bargain  for  or  obtain  a  larger  divi- 
dend than  the  other  creditors ;  and  this  principle 
applies  to  a  secret  baigain  after  the  bankruptcy,  and 
before  any  composition  under  the  arrangement  clauses 
was  agreed  to.  On  a  bill  by  the  bankrupt,  the  Court 
decreed  delivexy  up  and  cancellation  of  a  bill  of 
exchange  to  secure  a  larger  dividend  than  was  re- 
ceived by  the  other  creditors  under  the  arrangement 
clauses,  although  this  private  agreement  was  made 
before  the  composition  under  the  arrangement 
clauses  was  made.    Ma/rt  v.  Samdfardy  1  GifT.  288. 

(I)  Judge's  Obdbr. 

The  declaration  stated  that  the  phiintifb,  being 
traders,  gave  the  defendants  a  Judge's  order  for  debt 
and  costs  in  an  action  then  pending  between  them, 
and  paid  the  amount  next  day,  but  that  nevertheless 
the  defendants  wrongfully  and  maliciously  caused 
the  order  to  be  filed  with  the  clerk  of  the  docquets 
(under  the  137th  section  of  the  Bankrupt  Law  Con- 
solidation Act,  1849,)  whereby  the  plaintiff^s  credit 
was  injured : — Held,  first,  that  the  declaration  was 
bad  for  not  averring  the  want  of  reasonable  and  pro- 
bable cause;  secondly,  that  the  defendants  had 
reasonable  and  probaUe  cause  for  filing  the  order, 
being  entitled  to  do  so  under  the  statute  for  their 


own  protection.  Dmrnodb  v.  Bowleg,  26  Law  J. 
Rep.  (H.B.)  C.P.  281;  nofla.  DimmwA  r.Bowley, 
2  Com.  B.  Rep.  N.S.  542. 

QiMere — Whether  the  deftondants  were  not  bound 
by  the  statute  to  file  the  order.    Ibid. 

(J)  Of  thb  Baskbupt. 

(a)  Suirrender, 

[Seepoat,  (f)  IndicUOU  Ofmcei.] 

Where  it  is  consistent  with  public  justice  and  fbr 
the  interest  of  the  creditors  that  the  bankrupts 
should  surrender,  an  order  will  be  made  for  that  pur- 
pose, although  the  statutory  time  has  expired,  and 
the  assignees  objecL  Expar(eSkeUon,mreShelUm, 
8  De  Oex  &  J.  47. 

(h)  Bxa$nimaiiot^. 

A  bankrupt  on  his  last  examination  stated  that  he 
had  not  the  means  of  verifying  the  first  item  in  his 
cash  account,  dated  about  a  year  before  the  bank- 
ruptcy, by  an  earlier  cash  account,  althou^  he  oould 
verify  it  by  other  means,  and  stated  that  be  had  not 
the  means  of  fiimishinff  any  better  accounts.  The 
Registrar,  acting  for  the  Commissioner,  adjourned 
the  bankrupts  examination  nne  die,  wiUi  liberty  to 
apply  to  the  Court  again: — Ordered,  on  appeal,  that 
the  bankrupt  should  be  at  liberty  to  go  before  the 
Commissioner,  and  give  such  farther  explanation  of 
his  accounts  as  he  was  able.  Ex  pa/rU  Eiley,  in  rs 
Eileif,  3  De  Oex  &  J.  469. 

(c)  AUowanee  of  CoiU, 

On  an  application  by  a  defendant,  a  tmder,  fbr 
his  costs  under  the  Bankrupt  Law  Consolidation 
Act,  1849,  s.  86,  in  an  action  brought  against  him 
by  another  trader,  on  the  ground  that  the  plaintiiF 
did  not  recover  the  full  amount  for  which  he  had 
filed  an  aflidavit  of  debt  in  the  Court  of  Bankruptcy, 
the  Court,  in  ascertaining  under  that  section,  whe- 
ther the  plaintiff  had  reasonable  cause  for  making 
the  affidavit  as  to  the  amount,  is  not  concluded  by 
the  verdict  of  the  jury.  Therefore,  where  the  action 
was  on  a  quantMm  meruit,  and  the  defendant  had 
tendered  %7l.  14«.  before  action  and  affidavit,  and 
the  plaintiff  made  affidavit  of  a  debt  of  63^.,  and 
the  jury  gave  a  verdict  for  10/.  beyond  the  37^  I4s., 
and  the  Judge  who  tried  the  cause  thought  they 
would  have  given  the  full  amount,  the  Court  refused 
to  make  a  rule  absolute,  under  the  86th  section  of 
the  act,  to  give  the  defendant  his  costs.  QiSbert  v. 
Croeier,  26  Law  Rep.  (n.&)  C.f.  110;  1  Com.  B. 
Rep.  N.S.  632. 

In  ascertaining  whether  a  plaintiff,  who  does  not 
recover  the  full  amount  of  the  sum  for  which  he  has 
filed  an  affidavit  of  debt  in  the  Court  of  Bankruptcy, 
had,  within  the  meaning  of  section  86.  of  the  Bank- 
rupt Law  Consolidation  Act,  1849,  reasonable  and 
probable  cause  for  making  such  affidavit,  the  Court 
will  consider  not  merely  the  belief  of  the  plaintiff 
that  such  amount  was  due  to  him,  but  whether  the 
facts  and  the  law  of  the  case  justified  his  belief 
Hope  V.  Femer,  26  Law  J.  Rep.  (n.s.)  C.P.  207; 
2  Com.  B.  Rep.  N.S.  378. 

The  86th  section  of  the  Bankruptcy  Law  Con- 
solidation Act,  12  &  13  Vict  c.  106,  providing  that 
if  a  plaintiff  who  shall  have  filed  an  affidavit  of  debt 
in  order  to  make  the  defendant  bankrupt,  shall  not 
recover  the  full  amount  of  the  sum  for  which  he 
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•hall  have  filed  the  affidavit,  the  defendant  shall  be 

entitled  to  his  costs,  provided  it  shall  be  made  to 

appear  to  the  Court  that  the  plaintiff  bad  not  anj 

reaaonable  or  probable  cause  for  making  the  affidavit 

oF  debt  for  sai^  an  amount,  has  the  same  operation, 

whether  the  groundless  claim  be  the  whole  or  only 

part  of  the  debt  deposed  to,  and  applies  where  the 

churn  is  barred  by  the  Statute  of  Limitations,  and 

there  is  no  reaaonable  ground  for  believing  that  the 

operation  of  the  statute  has  been  prevented ;  and  the 

case  is  to  be  judged  by  the  state  of  things  existing 

when  the  affidavit  was  made.     Nor  does  the  section 

cease  to  apply  because  a  verdict  is  taken  subject  to 

a  referenoe.     Therefore,  where  1,000/.,  a  portion  of 

the  claim,  was  barred  by  the  Statute  of  Limitations, 

and  there  was  no  colour  for  the  supposition  that  the 

operation  of  the  statute  was  prevented,  the  defen- 

dant  was  held,  under  the  above  section,  to  be  enti- 

tied  to  his  costs,  even  although  he  had  not  pleaded 

the  statute,  and  a  verdict  was  taken  subject  to  a 

reference.     But  the  provision  does  not  apply  where 

so  verdict  has  been  taken.     ffiU  v.  MerriU,  26 

Law  J.  Rep.  (ir.8.)  Excfa.  126;  1  Hurl.  &  N.  758. 

(cl)  Protection  from  Proee88. 

On  the  5th  of  May  1854  an  order  was  made  in 
bankruptcy  that  the  bankrupts  certificate  should  be 
'  suspended  for  three  years,  and  that  protection  should 
be  granted  to  him  for  six  months,  to  be  renewed  from 
time  to  time.  The  bankrupt  was  arrested  on  the 
5th  of  November  1855,  just  before  the  expiration  of 
his  protection,  and  whilst  he  was  on  his  way  to  the 
Bankruptcy  Court  to  solicit  its  renewal.  Ilie  debt 
for  which  he  was  arrested  was  not  a  debt  proveable 
under  the  commission: — Held,  that  the  Commis- 
sioners had  no  jurisdiction  to  grant  such  protection, 
and  that  he  was  not  entitled  to  be  discharged  oat  of 
custody.  Gfrope  v.  Bishop,  26  Law  J.  Rep.  (m.8.) 
Exch.  58;  nom,  Cfraee  v.  BiiHop,  11  Exch.  Rep.  424. 

Where  a  Scotch  bankrupt  has  obtained  a  warrant 
of  protection  under  the  2  &  3  Vict  c.  41.  s.  18,  and 
is  afterwards  arrested  in  England  for  a  prior  debt, 
the  Court  is  bound  to  dischaiKO  him  out  of  custody, 
although  it  be  alleged  on  affidavit,  that  the  bank- 
ruptcy was  fraudulent  and  collusive,  and  that  there 
was  no  tradmg.  O* Brian  v.  Bon,  26  Ijaw  J.  Rep. 
(S.S.)  C.P.  96;  1  Com.  B.  Rep.  N.S.  702. 

Where  a  trader,  under  the  arrangement  clauses 
of  the  Bankrupt  Law  Consolidation  Act,  1849  ^sec- 
tions 211*222),  has  made  a  proposal  of  a  composition 
to  his  creditors,  which  has  been  accepted  by  a  reso- 
lution of  three-fifths  in  number  and  value,  and  has 
obtained  a  certificate  under  the  221st  section  of  the 
act,  a  creditor,  to  whom  he  tendered,  but  who  re- 
fosed  the  composition  before  certificate,  cannot 
maintain  an  action  for  the  original  debt  TindeUl 
y.Hthberd,  26  Law  J.  Rep.  (n.8.)  C.P.  173;  2Com. 
B.  Rep.  N.S.  199. 

The  Court  has  an  inherent  right  to  prevent  its  own 
process  from  being  abused,  and  therefore  to  dischaige 
a  peiaon  taken  in  execution  on  a  judgment  obtained 
in  it,  but  who  has  since  become  bankrupt  and  got  a 
csrtificate.  Tkompion  v.  Harding^  re  ffill,  27  Law 
J.  Rep.  (1C.S.)  C.P.  38;  3  Com.  B.  Rep.  N.a  254.  f 

Where  on  a  judgment  of  this  Court  against  the 
official  manager  of  a  joint-stock  bank,  an  order  for 
execution  had  been  obtained  against  H,  a  shareholder, 
and  H  had  beoome  bankrupt,  and  the  plaintiff  ofier- 


ing  to  prove  his  debt  against  H's  separate  estate  was 
not  allowed  by  the  Commissioner  to  do  so,  but  only 
to  prove  his  claim,  and  H  got  his  certificate,  but  was 
afterwards  arrested  at  the  suit  of  the  plaintiff, — Held, 
whether  the  Commissioner  decided  rightly  or  not, 
that  H  was  entitied  to  be  discharged,  and  that  this 
Court  had  power  to  discharge  him,  even  without  the 
aid  of  12  &  13  Vict.  c.  106.  s.  205,  and  was  the  pro- 
per Court  to  apply  to  for  his  discharge.     Ibid. 

An  order  having  been  made  in  bankruptcy  pro- 
tecting the  defendant  from  process  until  a  certain 
day,  on  which  day  the  plaintiflb  levied  under  writs 
of  ^.  fa,  issued  after  the  order;  the  money  levied 
was  oxttered  to  be  paid  to  the  assignees.  Baekhouae 
or  BtUhouee  v.  MeUor;  Proudhon  v.  Mdhr,  28 
Law  J.  Rep.  (n.s.)  Exch.  141;  4  Hurl.  &  N.  116. 

The  defendant,  having  petitioned  the  Court  of 
Bankruptcy,  under  section  211.  of  the  Bankrupt 
Law  Consolidation  Act,  1849,  obtained  an  order  for 
protection  of  his  person  and  property  until  the  day 
appointed  for  his  private  sitting,  when  it  was  renewed 
until  the  day  of  the  second  private  sitting.  On  that 
day  the  proposal  made  by  the  defendant  was  duly 
approved  and  confirmed  by  his  creditors;  and  under 
section  216.  the  Commissioner  granted  the  defendant 
a  certificate,  and  indorsed  on  it  a  protection  from 
arreei  for  a  period  of  six  months : — Held,  that  the 
defendant's  property,  as  well  as  his  person,  was  pro- 
tected under  the  certificate  and  indorsement;  and 
that  a  ca.  so.  subsequently  issued  by  the  plaintiff 
might  be  set  aside.  Jonee  v.  Simpton,  28  Iaw  J. 
Rep.  (v.s.)  Exch.  180;  8  Hurl.  &  N.  836. 

SembU — that  the  protection  was  not  affected 
either  by  the  circumstance  that  the  defendant,  in 
the  statement  of  debts  filed,  had  only  inserted  the 
plaintiff  for  the  amount  of  the  debt  as  on  a  bill  of 
exchange  accepted  by  the  defendant,  and  without 
reference  to  the  feet  that  the  plaintiff  had  at  that 
time  obtained  a  judgment,  with  costs;  or  by  the  feet 
that  it  was  not  disclosed  in  such  statement  that  the 
defendant  was  an  accommodation  acceptor.     Ibid. 

An  action  was  brought  against  overseen  of  the 
poor  for  maliciously,  and  without  reasonable  or  pro- 
bable cause,  obtaining  a  warrant  for  arresting  the 
plaintiff  for  poor-rates,  they  knowing  that  he  was 
privileged  from  arrest  pending  his  examination  under 
the  Bankruptcy  Ijaw  Consolidation  Act,  12  &  IS 
YicL  c.  106.  s.  111.  There  was  a  count  for  felse 
imprisonment  The  plaintiff  owed  for  two  poor-rates 
before  his  bankruptcy,  and  for  one  allowed  and  pub- 
lished after  it.  The  plaintiff  obtained  protection 
from  anest  under  the  Bankrupt  Law.  The  rates 
were  then  demanded  of  him,  and  not  paid.  The 
defendants  applied  to  a  Justice.  A  summons  was 
issued,  calling  on  him  to  appear  before  the  Justices 
to  shew  cause  why  he  had  not  paid  the  rates.  He 
indorsed  on  the  summons  that  his  goods  were  under 
the  protection  of  the  Court  of  Bankruptcy ;  but  did  not 
appear  to  shew  cause.  The  Justices  issued  a  distress 
warrant  against  the  plaintiff.  His  goods  having  been 
seised  under  the  bankruptcy,  a  return  of  nuUa  bona 
was  made  to  the  warrant.  On  that  return  the  Jus- 
tices issued  a  warrant  for  the  plaintiff's  imprison- 
ment, in  defeult  of  payment,  and  the  plaintiff  was 
arrested  and  imprisoned  under  it  by  direction  of  the 
defendants,  who  knew  all  the  fects: — Held  (affirming 
the  judgment  below,  27  Law  J.  Rep.  (n.s.)  Exch. 
222;  3  Hurl.&  N.  14),  that  there  was  no  evidence 
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of  malice,  or  want  of  reasimable  or  probable  came 
for  obtaining  the  warrant;  and  that  there  was  no 
groond  for  maintaining  an  action  agaioBt  the  defen- 
dants on  either  count.  Philipi  t.  Naykr  (Ex.  Ch.), 
28  Law  J.  Rep.  (n.s.)  Exch.  225;  4  Hurl.  &  N.  565. 

An  execution  on  a  trader's  goods, after  a  protection 
order  has  been  granted  on  his  petition  under  the 
211th  section  of  the  Bankrupt  Act,  12&  18  Vict 
c.  106,  is  Yoid,  and  the  execution  creditor  is  not 
entitled  to  the  proceeds,  whatever  is  the  result  of 
the  proceedings  in  bankruptcy — So  held  on  the 
authority  of  JBoMotue  or  BeHkcuM  ▼.  MeUar, 
Williams  t.  Dray,  29  Law  J.  Rep.  (a.s.)  Q.B.  86. 

The  procera  from  which  a  trader  is  to  be  protected 
by  a  protecting  order  made  under  section  211.  of 
12  &  13  Vict.  c.  106.  is  process  by  way  of  execution. 
Pl/water  v.  M'Lennan,  29  Law  J.  Rep.  (v.s.)  C.P. 
237;  8  Com.  B.  Rep.  N.S.  857. 

The  Court  will  not  decide  on  motion  a  novel  point, 
where,  by  such  decision,  a  party  will  be  prevented 
from  bringing  a  writ  of  errw.    Ibid. 

The  defendants,  traders,  carr3ring  on  business  in 
co-partnership,  on  the  19th  of  December  1 859  peti- 
tioned the  Court  of  Bankruptcy,  and  on  the  same 
day  an  order  was  made  protecting  their  persons  and 
property  from  all  process;  which  order,  having  been 
confirmed  on  the  I4th  of  March,  was  duly  extended 
till  the  15th  of  July.  All  the  requirements  of  the 
arrangement  clauses  Laving  been  duly  observed,  it 
was  agreed  that  the  defendants  should  retain  pos- 
session of  their  property,  in  order  to  realize  it  and 
pay  their  creditors  by  instalments  a  per-centage  of 
their  claims.  Part  of  the  defendants*  property  con- 
sisted of  leasehold  houses,  which  since  the  date  of 
the  order  had  been  sold,  but  the  purchase  of  which 
the  purchaser  reftised  to  complete  in  consequence  of 
the  plaintiff  having,  on  the  2nd  of  January,  recovered 
and  registered  judgment  against  the  defendants  in 
this  court: — Held,  that  such  registered  judgment 
was  not  **  process  **  from  which  protection  was  to  be 
given  within  the  meaning  of  section  211;  and  that 
the  point  being  new,  the  Court  would  not  decide  it 
summarily,  by  making  the  rule  absolute  as  piayed, 
when  by  so  doing  the  defendant  would  be  deprived 
of  his  writ  of  error.  NicKoUt  v.  Rotewame  approved. 
Ibid. 

M  was  adjudicated  bankrupt,  but  did  not  sur- 
render. Aftervards  he  petitioned  the  Bankruptcy 
Court  to  be  allowed  to  surrender;  but,  he  not  having 
appeared  to  support  his  petition,  it  was  dismissed, 
mitk  costs,  for  which,  by  virtue  of  an  order  of  the 
Bankruptcy  Court,  he  was  taken  under  &  ea.  ta. 
Afterwards,  he  petitioned  the  Bankruptcy  Court 
again  to  be  allowed  to  surrender:  but  that  Court 
reifused  to  hear  him  till  the  costs  should  be  paid. 
He  then  renewed  an  application  for  his  discharge 
under  the  Insolvency  Acts  which  he  had  previously 
made  to  the  County  Court,  and  which  had  been  ad- 
journed ;  when  the  Judge  adjourned  the  application 
iine  dU^  with  leave  to  him  to  come  up  upon  giving  ten 
days*  notice.  On  an  application  to  this  Court  for  an 
order  to  the  county  court  Judge  to  hear  the  applica- 
tion,— Held,  that  the  Judge  bad  heard  and  decided 
that  the  adjournment  was  warranted  by  the  statute 
1  &  2  Vict  c.  110.  s.  72  ;  but,  even  if  it  was  not  so 
warranted,  that  the  Judge  would  have  only  decided 
wrongly,  but  would  not  have  declined  jurisdiction. 
Application  refused .  Ex  parte  Monroe,  8  E.  &  B.  822. 


Am52e— that  the  proeeedings  in  hankmptey  would 
have  justified  the  county  court  Judge  in  dismissing 
the  petition  absolutely.    Ibid. 

{e)  Deda/rationof  Truttly, 

A  sole  trustee,  who  had  appropriated  4,000iL, 
part  «f  the  trust  property,  deposited  in  the  box  in 
which  he  kept  the  trust^eed  and  the  secorities  fbr 
other  portions  of  the  trust  funds,  two  policies  of 
assurance,  one  on  his  own  life  fbr  2,0002.,  the  other 
on  the  life  of  his  fitther  for  8,0002.,  inclosing  them  in 
an  envelope  with  a  memorandum  that  **i»ike  eoeni 
of  his  (the  tmstee^s)  death,**  the  amount  of  tiie  in- 
closed  policies  was  to  be  applied  to  the  -repayment 
of  4,000/.  borrowed  by  him  of  the  eethU  ^  tnttL 
Six  years  afterwards  the  trustee  became  bankrupt 
The  policy  fbr  2,000/.  was  found  by  the  officer  of 
the  Court  of  Bankruptcy  inclosed  with  the  memo- 
randum in  the  box,  the  other  policy  having  been 
paid  to  the  bankrupt  upon  his  fathcr*8  death : — Held, 
as  between  the  eetUii  que  trmt  and  the  assignees  in 
bankruptcy,  first,  that  notwithstanding  the  words 
importing  contingency,  the  memorandum  was  a  valid 
declaration  that  the  policy  was,  in  any  event,  sub- 
ject to  the  trusts  of  the  settlement;  secondly,  that 
there  being  a  valid  declaration  of  trust  by  the  sole 
trustee,  he  was  the  proper  person  to  be  in  possession 
of  the  policy,  in  other  words,  **  the  true  owner,* ' 
within  the  meaning  of  the  12  &  18  Vict.  c.  106;  and 
he  being  also  in  the  reputed  possession  of  the  pro* 
perty  when  the  bankruptcy  took  place,  there  was  no 
separation  of  interests,  the  true  owner  and  the  re- 
puted owner  were  the  same  person,  and  the  125th 
section  of  the  act  did  not  apply;  and  an  order  was 
made,  under  the  180th  section,  for  an  assignment  of 
the  policy  to  the  new  trustees  of  the  settlement  In 
re  BanhkeatPi  Tnut,  2  Kay  &  J.  560. 

(/)  IndidoMe  Offences, 

On  an  indictment  against  a  bankrupt  for  frandu- 
lently  obtaining  goods  on  credit,  under  section  258. 
of  the  12  &  18  Vict  c.  106,  it  is  necessary  for  the 
prosecution  to  prove  the  act  of  bankruptcy  and  other 
mgredients  of  the  bankruptcy.  Proof  of  the  adjudi- 
cation alone  is  insufficient.  The  Qicesfi  y.  Lands,  25 
Law  J.  Rep.  (if.s)  M.C.  14;  Dears.  C.C.  567. 

Where  the  act  of  bankruptcy  relied  on  was  the 
bankrupt  filing  a  petition  in  the  Insolvent  Court,  a 
copy  of  the  petition  certified  to  be  correct  by  the 
proper  officer  of  the  court,  and  made  evidence  of  the 
petition  under  section  239,  was  held  to  be  no  evidence 
of  the  filing  of  the  petition,  althotigh  there  was  on 
the  back  of  the  copy  of  the  petition  an  indorsement 
purporting  to  state  when  the  petition  was  filed. 
Ibid. 

An  indictment  was  framed  on  section  251.  of  tha 
12  &  13  Vict  c.  106.  against  one  of  two  bankrupts 
and  partners  for  not  surrendering  himself.  Belbre 
any  proceedings  in  bankruptcy  had  been  taken 
against  them,  the  bankrupts  absconded  and  went 
abroad  with  intent  to  defraud  their  creditors,  bj 
depriving  the  latter  of  the  right  of  examining  them 
and  making  them  responsible.  After  they  were  gone, 
and  after  they  were  adjudged  to  be  bankruptSj 
and  after  the  messenger  of  the  Court  of  Bankruptcy 
had  taken  possession  of  their  last  place  of  business, 
there  was  left  in  the  counting-house  there  a  single 
duplicate.of  the  adjudication,  and  subsequently  there 
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was  nlfo  Botred  and  left  in  the  same  place,  on  the 
27th  of  July,  a  single  oopj  of  a  summons  or  notiee 
to  siurender.  The  summons  was  signed  bj  Commis- 
sioner H,  and  addressed  to  both  the  banlrrupts,  and 
gave  them  notice  to  surrender  on  the  7th  of  June, 
and  on  the  19th  of  August  (the  day  limited  for  their 
surrender)  before  Commissioner  6  at  the  Court  of 
Bankruptcy  (to  whom  the  petition  for  adjudication 
had  originally  been  allotted).  On  the  19th  of  August, 
Commissioner  F  sat  in  the  place  of  Commissioner 
G  in  the  Court  of  Bankruptcy.  The  bankrupts  did 
not  surrender.  Notice  to  produce  the  duplicate 
adjudication,  and  copy  of  the  notice  to  surrender 
was  gitren  to  the  party  indicted  before  the  trial;  and 
on  the  trial  it  was  proved  that  search  had  been  made 
for  the  documents  at  the  counting-house,  but  that 
they  could  not  be  found.  On  the  trial  also  the  pro- 
ceedings in  bankruptcy  were  put  in,  and  it  appeared 
that  there  were  erasures  and  interlineations  in  the  affi- 
davit verifying  the  petition  for  adjudication,  and  no ' 
proof  was  given  when  they  were  made : — Held,  that 
the  affidavit  waaadminible,  for  the  Court  would  pre- 
sume it  was  in  the  same  state  as  when  it  was  sworn; 
as  to  alter  an  affidavit  after  it  was  sworn  was  an  act 
of  fraud  and  misconduct,  and  the  presumption  was 
against  fraud  or  misconduct  having  been  committed. 
The  Queen  v.  Gordon,  25  Law  J.  Rep.  (n.s.)  M.C. 
19;  Dean.  CC.  586. 

In  the  adjudication  and  proceedings  the  bankrupts 
were  deecribed  as  of  C.  Lane,  in  the  City,  c<4onial 
brokers,  and  of  W.  Lane,  in  the  county  of  Middlesex, 
distillers.  In  the  adveitisement  of  the  bankruptcy  in 
the  OotBdtU  the  description  was  identical,  except  that 
W.  Lane  was  said  to  be  in  the  county  of  Essex : — 
Held,  that  the  misdescription  was  immateriaL    Ibid. 

Held,  further,  that  though  the  petition  was  allotted 
to  Commissioner  G,  yet  that  any  other  Commissioner 
might  sit  and  act  for  him;  consequently,  that  the 
notice  to  surrender,  though  signed  by  Commissioner 
H,  was  good,  and  tiiat  it  was  the  bnnkrupt^  duty  to 
surrender  before  Commissioner  F,  who  was  sitting  for 
Commissioner  O,  on  the  day  appointed;  that  it  was 
no  objection  to  the  notice  that  it  was  to  surrender  on 
one  of  two  days,  one  of  which  was  past  at  the  time 
of  the  service  of  the  notice,  as  the  last  of  the  two 
days  was  the  day  limited  according  to  the  statute  fbr 
the  surrender.     Ibid. 

Held,  also,  that  searching  at  the  counting-house 
and  giving  ^e  bankrupt  notice  to  produce  were 
sufficient  to  allow  of  the  production  of  secondary 
evidence  of  the  documents  left  at  the  counting-house. 
Ibid. 

Held,  likewise,  that  if  the  notioe  to  surrender  was 
dnlv  served,  and  the  bankrupt  did  not  surrender 
pursuant  to  it,  he  would  be  guiKy  of  the  offence  of 
not  surrendering,  though  he  had  no  actual  knowledge 
that  he  had  been  made  a  bankrupt;  and  also  that  as- 
suming the  words  in  the  251st  section,  **  with  intent 
to  defraud  his  creditoni,^  applied  to  the  case  of  a 
bankrupt  not  surrendering,  yet  that  the  absconding 
with  the  intent  proved  was  sufficient    Ibid. 

Held,  lastly,  by  a  majority  of  the  Judges,  that  the 
conriction  was  bad,  as  a  separate  notice  to  surrender 
had  not  been  left  for  each  of  the  bankrupts  at  their 
last  place  of  business.     Ibid. 

On  an  indictment  framed  under  section  255.  of  the 
Bankruptcy  Law  Consolidation  Act, the  12ft  IS  Vict, 
e.  106,  for  making  a  fiilse  and  fraudulent  entry  in  a 


book  of  accounts,  with  intent  to  defraud  his  creditors, 
the  jury  found  specially  that  the  bankrupt  made  a 
folse  book,  in  which  he  entered  false  amounts  ii^  many 
items  of  receipt  and  payment  with  intent  to  deceive 
his  creditors  as  to  the  state  of  bis  accounts,  and  to 
prevent  the  examination  and  investigation  of  them  in 
the  due  course  of  bankruptcy,  and  to  save  him  from 
having  to  account  for  the  deficiency  appearing  in  the 
genuine  account ;  but  they  also  found  that  it  was  not 
done  to  defraud  the  creditors  of  any  money  or  pro- 
perty, or  to  conceal  any  money  or  property,  or  in  any 
way  to  prevent  them  from  recovering  or  receiving 
any  part  of  his  estate,  or  to  conceal  any  misappro- 
priation or  preference  by  him: — Held,  that  the  con- 
viction could  not  be  sustained;  as  the  bankrupt  was 
not  found  by  the  verdict  to  have  bad  any  intent  to 
defraud  his  creditors  within  the  meaning  of  the  sta- 
tute. The  Queen  v.  Inghamf  29  Law  J.  Rep.  (ir.8.) 
M.C.  18;  Bell,  CC.  181. 

(^)  Evidence  in  Criminal  Cim». 

Though  a  Court  of  Bankruptcy  is  empowered,  by 
section  1 1 7.  of  the  Bankrupt  Law  Consolidation  Act, 
1849,  to  examine  a  bankrupt  as  to  certain  matters 
specified  in  the  aection,  the  bankrupt  cannot  be  com- 
pelled to  answer  any  questions,  beyond  these  matters, 
that  may  tend  to  criminate  himself.  If,  therefore, 
without  claiming  the  privilege  of  refusing  to  answer, 
the  bankrupt,  on  his  examination  by  the  Commis- 
sioner, answer  questions  as  to  matter  not  within  the 
section,  his  answers  may  be  read  in  evidence  by  the 
prosecution  on  any  criminal  proceeding  against  him. 
The  Queen  v.  Sloggett^  25  Law  J.  Rep.  (n.s.)  M.C. 
98;  Dears.  CC.  656. 

An  agent  intrusted  with  a  bill  of  lading,  without 
authority  of  his  principals,  and  in  violation  of  good 
foith,  deposited  it  with  bankers  for  his  own  benefit, 
aa  a  security  for  advances.  He  was  charged  with  this 
offence  before  a  magistrate.  The  depodtions  which 
were  taken  in  support  of  the  ch&rge  contained  ample 
evidence  to  support  it.  Having  become  bankrupt, 
he  was  taken  by  his  creditors  and  examined  respect- 
ing the  subject-matter  of  the  charge  before  a  Com- 
nissioner  in  Bankruptcy,  and  then  made  a  statement 
in  every  respect  in  accordance  with  the  evidence  in 
the  depositions.  He  was  afterwards  indicted  on  the 
same  charge.  On  the  trial,  his  examination  in  bank- 
ruptcy was  offered  by  him  as  a  defence,  as  shewing 
that  he  had  disclosed  the  act  before  a  Commissioner 
in  Bankruptcy  previous  to  being  indicted  for  the 
offence,  and  that  therefore  he  was  not  liable  to  con- 
viction, by  virtue  of  the  statute  5  &  6  Vict.  c.  89.  s.  6 : 
— Held,  that  the  evidence  of  a  disclosure  was  admia- 
sible  under  the  plea  of  not  guilty.  The  majority 
of  the  Court  (Ixird  Campbell,  C.J.,  Pollock,  C.B,, 
Wiffhtman,  /.,  Martin,  B.,  WiUea,  /.,  BrcamoeU^ 
B.,  Wat9on,  B.,  Channell,  B.  and  ffiU,  J.)  were, 
however,  of  opinion,  that  as  the  agent  only  stated 
before  the  Commissioner  matter  which  had  been  pre- 
viously known  and  previously  proved  by  evidence 
before  the  magistrate,  he  had  not  made  any  disclosure 
within  the  meaning  of  the  act,  and  consequently  was 
not  entitled  to  protection.  The  minority  {Cocli^m, 
C.J.,  WiUiomSjJ.,  Crampon,  J.^  Orowder^J.  and 
Byle$y  J.)  held,  that  as  the  statement  of  the  agent  was 
obtained  on  a  compulsory  examination,  instituted 
bond  fide  by  the  creditors  for  their  own  interest,  it 
was  a  disclosure  before  a  Commissioner  within  the 
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act,  DotwithilaiidiDg  the  preTkras  publicity  of  the 
matter  there  inquired  into.  HU  Quem  t.  eSsem,  28 
Law  J.  Rep.  (h.s.)  M.C.  91;  Bell,  C.C.  97. 

(K)  ABBAHOaXllTT  WITH  CBIDITOM. 

(a)  Under  the  Control  of  the  Court. 

The  Court  of  Appeal  will  not  interfere  with  the 
discretion  of  a  Commiaaloner,  who  has  decided  that 
a'propoied  arrangement  is  not  a  proper  one  to  force 
upon  a  dissentient  minoritj  of  creditors,  unlets  it  is 
satuiied  that  such  discretion  has  not  been  prudently 
and  reasonably  exercised,  and  that  the  evidence  it 
clear  and  strong  that  the  arrangement  is  such  as 
ought  to  be  agreed  to.  E»  parie  Syeri,  in  re  Sjfen, 
26  Law  J.  Rep.  (ir.8.)  Bankr.  24. 

A  trader  entered  into  a  contract  to  deliver  goods 
at  a  itated  time  at  a  specified  price.  He  performed 
part  of  the  contract,  but  before  the  time  or  times  for 
the  performance  of  the  remainder  he  petitioned  under 
the  211th  and  subsequmt  sections  of  the  Bankrupt 
Law  Consolidation  Act  (12  &  13  Vict.  c.  106),  but 
no  arrangement  being  efiected,  he  was  adjudicated 
bankrupt  on  that  petition.  In  the  account  of  debts 
filed,  he  inserted  a  sum  as  due  from,  him  for  loss  on 
the  unfulfilled  parts  of  the  contract  A  proof  was 
tendered  by  the  purchaser  of  tite  goodi^  for  the 
amount  (less  than  that  specified  by  the  bankrupt)  of 
the  loss  by  reason  of  the  non-delivery  of  the  goods. 
One  of  the  Commissioners  allowed  the  proof  for  the 
sum  claimed.  Upon  appeal,— Held,  that  the  original 
petition  for  arrangement  created  a  valid  act  of  bank* 
ruptcy  under  the  76th  lection  of  the  ttatute ;  that 
the  bankruptcy  did  not  relate  back  to  the  presentao 
tion  of  that  petition ;  and  that  the  admission  of  the 
debt  by  the  bankrupt  in  his  account  was  evidence  of 
a  debt  as  against  the  assignees,  and  the  purchaser 
was  entitled  to  prove  fi»r  the  amount  he  claimed.  £x 
wurU  Harrieon,  in  re  Lawford,  26  Law  J.  Rep.  (v.s.) 

A  proposal  for  a  composition  was  filed  by  a  peti- 
tioning debtor  under  the  arrangement  clauses  of  the 
Bankrupt  Law  Consolidation  Act,  1849,  and  in  this 
proposal  was  inserted  at  the  soggertion  of  the  Court 
a  clause  providing  that  the  debtor "k  estate  diould  be 
Tested  in  the  official  assignee  until  payment  of  the 
composition.  The  debtor  continued  in  possession  of 
the  estate,  and  at  the  time  appointed  paid  the  com- 
position :— Held,  that  the  pe^centage  requured  by  the 
54th  section  to  be  paid  to  the  chief  registrar's  fund 
was,  under  these  circumstances,  payable  by  the 
debtor.  Ex  parU  Vero,  in  re  Vero,  28  Law  J.  Rep, 
(m.8.)  Bankr.  3;  3  De  Gez  &  J.  879. 

A  creditor  on  a  bill  of  exchange  accepted  by 
trados  issued  a  writ  for  recovery  of  the  amount  on 
the  21st  of  October.  On  the  28th  of  October  the 
debtor  served  him  with  notice  that  a  petition  for 
private  arrangement  had  been  filed  on  the  26th. 
The  creditor  then  discontinued  his  action,  but  on  the 
80th  he  caused  notice  to  be  served  requiring  imme- 
diate payment  and  proceeded  on  a  trader-debtor 
summons  for  the  same  amount.  The  traders  admit- 
ted the  debt,  but  as  they  foiled  to  pay  at  the  expira- 
tion of  the  time  limited,  they  were  adjudicated  bank- 
rupts. One  of  the  Commissioners  conBrmed  the 
adjudication;  but,  upon  appeal,— Held,  that  his 
decision  must  be  reversed.  £x  parte  Arnold,  in  re 
Arnold,  28  Law  J.  Rep.  (ra)  Bankr.  11;  3DeQex 
&  J.  473. 


Cott%  under  the  particular  drcomalancts,  were 
not  given  against  the  petitioning  creditor.    Ibid. 

An  iron-merchant  proposed  to  pay  down  2*.  Sd, 
in  the  pound,  and  to  give  his  promissory  notes  for 
another  2«.  ^d.  in  the  pound  in  four  months.  Two 
creditors  appeared  at  the  second  sitting,  and  opposed 
the  proposal  on  various  grounds;  some  of  a  penonal 
nature.  The  Commissioner  considered  that  the 
proposal  was  not  reasonable  to  be  carried  into  effecty 
though  he  thought  that  the  grounds  of  opposition 
founded  on  personal  conduct  were  not  established — 
the  objection  to  the  reasonableness  of  the  offer  being 
sufficient — and  refused  to  confirm  the  proposal.  Since 
the  decision  of  the  Commissioner,  evidence  had  been 
adduced,  which  was  not  contradicted,  that  the  pro- 
posal was  the  best  which  the  appellant  could  make, 
and  that  the  result  of  the  bankruptcy,  which  the 
Commissioner  bad  adjudicated  on  disallowing  the 

Eropceal,  would  be  that  only  2t.  in  the  pound  would 
e  paid.  The  Lords  Justices  affirmed  the  order  of 
the  Commissioner  and  dismissed  the  appeal,  giving 
the  opposing  creditors  the  deposit  paid  into  court  by 
the  appellant  towards  their  coats.  £x  parte  Perrint, 
in  re  Perrint,  29  Law  J.  Rep.  (xus.)  Bankr.  12;  1 
De  Oex,  F.  &  J.  299. 

(h)  By  Deed. 

[See  DiBToa  and  Cbiditob  ;  Composition  Deed.] 

A  deed  of  arrangement  entered  into  between  a 
trader  and  his  creditors,  and  signed  by  six-sevenths 
in  number  and  value  of  the  latter,  in  order  to  be 
bindina  on  the  creditors  not  signing  it  (under  the  12 
&  13  Vict,  c  106.  s.  224),  must  provide  for  the  dis- 
tribution of  the  whole  of  the  trader'ii  estate  among 
his  creditors  generally,  and  the  benefit  of  the  trusts 
must  not  be  confined  to  the  creditors  signing  the 
deed.  March  v.  Warwick,  25  Law  J.  Rep.  (ir.8.) 
Exch.  834 ;  1  HurL  &  N.  158. 

Semble  a  reservation  of  the  trader'k  wearing 
apparel  will  also  operate  to  prevent  the  deed  binding 
crediton  not  signing  it,  although  the  trader  in  fact 
had  no  other  wearing  apparel  than  was  necessary  for 
himself,  his  wife  and  children.    Ibid. 

A  plea  founded  upon  an  arrangement  by  deed 
under  the  Bankrupt  Law  Consolidation  Act,  1849, 
ss.  224,  Ac,  is  bad,  unless  it  shews  that  the  deed 
provided  not  only  for  the  distribution  of  all  the 
debtor's  estate  and  eflects,  but  also  for  its  distribution 
among  all  the  creditors,  and  not  only  those  who 
should  execute  the  deed.  Bloomer  v.  IhirlDe,  26  Law 
J.  Rep.  (ir.8.)  C.P.  214;  2  Com.  B.  Rep.  N.8.  165. 

By  a  deed  of  arrangement,  dated  the  1st  of  Feb- 
ruary 1856,  (declared  by  the  deed  to  be  an  arrange- 
ment within  section  224.  of  the  Bankrupt  Law 
Consolidation  Act,  1849,)  between  the  defendant,  a 
trader,  of  the  first  part,  SB,TG  andJJofthe 
second  pari,  and  the  other  persons  whose  names 
should  be  thereunto  affixed,  being  crediton  of  the 
defendant,  of  the  third  part,  reciting  an  agreement 
at  a  meeting  of  the  defendants  crediton  that  hit 
aflain  should  be  liquidated  under  the  inspection  of 
the  said  S  B,  &c. ;  the  defendant  covenanted  to  devote 
hii  attention  to  carrying  on  certain  works  for  ^e 
benefit  of  his  crediton,  and  it  was  agreed  that  the 
defendant's  estate  should  be  distributable  amongst 
the  crediton  in  the  same  manner  as  if  the  defendant 
had  been  adjudicated  a  bankrupt  on  the  12th  of 
February  1856,  and  at  if  the  debts  of  the  crediton^ 
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partiei  thento,  liad  been  the  debts  proved  under  the 
Midbenkraptc7onthel2thofFebniu7l866.  The 
crediUm  covenanted  not  to  lue  the  defendant,  and 
that  the  debts  of  cieditors  breaking  soch  covenant 
should  be  foifeited  and  irrecoverable,  and  the  cove> 
nant  pleaded  as  a  release.  No  penon  becoming  a 
creditor  between  the  1st  and  12th  of  Febmarj,  and 
the  deed  beinff  execnted  bj  six-sevenths  in  number 
and  value  of  the  creditors, — Held,  that  it  was  a  valid 
deed  of  arrangement  under  the  Bankrupt  Act,  and 
binding  on  the  plaintiff,  a  oeditor  who  had  not  exe* 
cnted  it,  it  bemg  averred  that  three  months  had 
efatpsed  smoe  he  had  notice  from  the  defendant  of 
hb  suspension  of  payment  and  of  the  deed.  Jfoo- 
iiaii^  V.  jRHsie^  26  Law  J.  Rep.  (sjb.)  Exch.  192; 
1  HnrU  &  N.  611. 

A  deed  of  inspectorship  and  arrangement,  under 
the  Bankrupt  Law  Consolidation  Act  (12  &  IS  Vict 
c  106.  s.  228),  may  be  valid,  although  it  does  not 
contain  any  aesignment  by  the  debtor  of  his  estate, 
pronded  it  does  in  eflbct  provide  for  the  distribution 
of  all  the  estate  and  eflbcts  among  all  his  creditors, 
and  does  not  by  its  terms  or  necessary  implication 
exclude  any  part  of  the  property  from  its  operation^ 
nor  exclude  any  creditor  from  participation  in  the 
division,  and  movided  it  secures  the  inspectors  the 
power  of  deabng  witii  and  disposing  of,  with  or  with- 
out the  aid  of  the  debtor,  all  his  property.  It  is  not 
invalid  because  it  is  made  with  the  oeditors  who 
execute  it,  the  covenant  of  the  debtor  being  to  assist 
in  dividing  the  money  among  such  of  his  creditors  as 
would  be  creditors  upon  the  day  of  the  meeting;  nor 
is  it  any  objection  that  possibly  there  might  Im  cr^ 
ditors  between  that  day  and  the  date  of  the  execution, 
there  being  no  evidence  that  in  feet  there  wer& 
Neither  will  the  deed  be  invalid  merely  because  it 
provides  fer  deductions  on  account  of  charges,  costs 
of  management,  &c.,  not  anthorised  by  the  letter  of 
the  Bankrupt  Act,  the  rules  and  practice  of  bank- 
ruptcy not  being  strictly  applicable  in  such  cases,  the 
object  being  to  enable  creditors  to  effect  a  distribution 
widiout  bankruptcy,  so  that  precisely  analogous  rules 
as  to  charges  and  allowances  caimot  prevail ;  and  the 
question  will  be,  whether,  on  the  whole,  the  provi- 
sions of  the  deed,  as  to  such  matters,  are  reasonable, 
and  febrly  carry  out  that  object.  Irvmg  v.  Gra^,  27 
Law  J.  Rep.  (ir.s.)  Exch.  278*,  8  Hurl.  &  N.  84. 

On  this  principle  the  deed  may  provide  for  remu- 
neration to  the  debtor,  or  other  perMms  employed  by 
them  (under  the  direction  of  the  inspecton),  for 
assisttng  in  winding  up  the  estate.  And  it  may 
anthoriae  the  inspectors  to  make  advances  in  respect 
of  mercantile  or  other  opentions  which  may  have 
been  commenced  by  the  tradeis,  and  which  they  may 
think  for  the  benefit  of  the  creditors  and  in  further- 
ance of  the  objects  of  the  deed.  Such  a  deed  is  not 
necesnrily  invalid  by  reason  Uiat  it  contains  a  pro- 
vision that  it  may  be  avoided  within  three  months 
(in  a  fymsL  event),  with  an  exception  that  the  avoid- 
ance shall  not  affect  things  done  under  it,  because 
this  exception  would  not  apply  to  a  certificate  given 
to  the  debtor  before  the  avoidance  of  the  deed,  pro- 
vided the  certificate  is  only  to  be  given  in  case  either 
of  a  distribution  or  an  assignment  of  all  the  estate 
and  effects.     Ibid. 

The  production  of  the  deed,  executed  by  inspectors 
and  creditors,  and  of  a  certificate  of  the  execution— 
aUhoogh  filed  after  action — will  be  sufficient  proof 


of  the  execntioD,  if  there  is  any  evidenoe  thai  the 
deed  was  in  the  same  state  before  the  actionaswhsD 
it  was  produced  at  the  tiiaL    Ibid. 

To  an  action  on  a  bill  of  exchange  the  defendants 
pleaded  a  plea  of  a  deed  of  arrangement  under  the 
224tb  section  of  the  Bankrupt  Law  Consolidation 
Act,  1849,  made  between  the  defendants  of  the  first 
part,  certain  persons,  who  were  appointed  inspectors, 
of  the  second  part,  and  the  creditors  of  the  defendants 
of  the  third  part,  but  which  had  not  been  signed  by 
the  plaintiff.  The  deed  contained  a  clause,  by  whi^ 
each  of  the  crediton,  parties  to  or  bound  by  thedeed, 
covenanted  not  to  sue,  impede  or  moleot  the  defen- 
dants, and  also  a  clause  to  the  effbct  that  if  any  cr^ 
ditor,  **  by  whom  or  on  whose  bc^ialf  the  deed  should 
have  been  oefuatfy  eaEseuleci,**  should  act  oontraiy  to 
that  covenant,  the  defendants  should  be  absolutely 
discharged  firaim  all  claims  and  demands  whatsoever, 
both  at  law  and  in  equity,  but  such  creditor: — Held, 
that  this  last  clause  did  not  apply  to  the  plaintiff,  as 
he  had  not  signed  the  deed,  and  therefete  the  plea, 
which  furnished  no  defence  apart  lirom  sndi  clause 
(which  was  the  only  one  rendwing  the  deed  operative 
as  a  defeasance  pleadable  in  bar)  was  no  answer  to 
the  action.  Legg  v.  CkeeaArougk,  28  Law  J.  Rep. 
(v.8.)  CP.  209 ;  5  Com.  B.  Rep.  N.8.  741. 

By  a  deed  of  arrangement  by  a  trader  with  five- 
ttxths  of  his  creditors,  all  such  personal  estate,  debts, 
monies,  goods  and  effects,  and  other  interests  or  assets 
belonging  or  owing  to  the  trader,  as  would  vest  in  or 
become  subject  to  the  disposition,  management,  con- 
trol or  administration  of  the  Commissioner  in  bank- 
ruptcy, or  of  his  as^gnees  in  bankruptcy  if  he  had 
becMue  bankrupt,  were  to  be  converted  into  money 
and  paid  to  his  creditors  under  the  inspection  of 
certain  persons:— Held,  fPoUodt^  C.B.  dimeniunie}^ 
that  as  under  the  bankruptcy  some  of  the  trader's 
wearing  apparel  would  be  reserved  to  him,  the  deed 
in  efibct  reserved  part  of  the  trader'^  personal  estate ; 
and  was,  therefore,  void  under  section  224.  and  the 
subsequent  sections  of  the  Bankrupt  Law  Consolida- 
tion Act,  1849.  Smtdm  v.  Bogoe,  28  Law  J.  Rep. 
(v.8.)  Exch.  245 ;  4  Hurl.  &  N.  891. 

A  composition  deed  for  the  distribution  of  the 
debtor's  property,  under  the  direction  of  inspectors, 
contained  a  clause,  making  it  lawful  for  any  creditor, 
with  the  consent  of  the  inspectors,  to  institute  any 
action  for  the  recovery  of  any  debts  claimed  by  such 
creditor,  and  making  the  amount  recovered  in  such 
action  the  amount  on  which  dividends  should  be  pay- 
able under  the  deed ;  and  also  a  clause  by  which  the 
creditors,  parties  to  the  deed,  or  who  should  become 
bound  thereby,  covenanted  not  to  sue  the  debtors ; 
and  in  case  of  breach  of  such  covenant,  that  the  debt 
of  the  creditor  by  whom  the  covenant  should  become 
broken  should  become  absolutely  forfeited ;  and  that 
the  covenant  should  operate  and  might  be  pleaded 
as  a  release  of  such  debt: — Held,  that  the  conjoint 
effect  of  these  clauses  was,  to  esUiblish  such  an  in- 
equality in  the  distribution  of  the  debtors'  assets  as  to 
prevent  the  deed  from  being  within  section  224.  of 
the  Bankrupt  Law  Consolidation  Act,  1 849 ;  conse- 
quently that  the  deed  was  not  binding  on  a  non- 
signing  creditor.  Chrdner  v.  CAopman,  29  Law  J. 
Rep.  (N.s.)  C.P.  281 ;  7  Com.  B,  Rep.  N.&  317. 

A  deed  of  arrangement,  though  executed  by  six- 
sevenths  in  number  and  value  of  the  creditors  of  an 
insolvent  estate,  will  not  be  binding  on  the  rest,  if 
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executed  so  «s  to  be  cepeble  of  being  carried  into 
efiect  before  the  peanng  of  the  act  12  &  13  Vict 
c.  106.    ZarpetU  ▼.  BMyy  6  H.L.  Caa.  481. 

Queen — Whether  such  a  deed  to  be  valid  within 
the  statute  must  provide  for  the  complete  distribution 
of  the  insolvent's  estate  and  effects  without  anj  reser- 
vation whatever?    Ibid. 

It  seems  that  it  is  void  if  it  only  provides  for  sucl) 
distribution  among  those  creditors  who  are  parties  to 
it     Ibid. 

A  trading  6nn  executed  a  deed  of  arrangement 
and  inspection,  made  between  the  partners  of  the  6rat 
part,  inspectors  of  the  second  part,  and  several  per* 
sons  creditors  of  the  partners,  or  some  or  one  of  them, 
of  the  third  part.  The  deed  did  not  contain  an 
assignment  of  the  property  of  the  firm  for  the  benefit 
of  Uie  creditors,  but  it  contained  covenants  to  carry 
on  the  bnsinesB  and  wind  up  the  afiairs  under  inspec- 
tion and  to  assign  the  property  if  called  on  ho  to  do 
by  the  inspectors.  The  inspectors  certified  under  the 
226th  section  of  the  12  &  18  Vict.  c.  106.  that  it 
was  signed  by  six-sevenths  in  number  and  value  of 
the  creditors  whose  debts  were  1 0/.  and  upwards.  It 
did  not,  however,  appear  from  the  deed  or  the  certi- 
tificate  whether  six-sevenths  in  number  and  value  of 
the  separate  as  well  asof  the  joint  creditors  or  of  each 
class  of  ereditor»,  had  executed: — Held,  afiinning  a 
decision  of  one  of  the  Commissioners,  that  the  deed 
was  not  shewn  to  have  been  properly  signed,  and 
therefore  that  the  certificate  under  section  225.  of 
the  same  statute  must  be  reftised.  Bx parte  CeU/vert, 
Mt  n  Calnri,  27  Law  J.  Rep.  (n.s.)  Bankr.  42 ;  8 
De  Gex  At  J.  95. 

The  deed  contained  a  grant  of  power  to  the  traders 
to  carry  on  the  business,  to  wind  it  up,  and  collect 
and  get  in  the  debts  for  the  benefit  of  the  creditors ; 
the  creditors  covenanted  not  to  sue  or  molest  the 
traders,  and  if  any  of  the  creditors  did  so  his  debt 
was  to  be  forfeited.  The  traders  were  to  carry  on 
the  business  under  inspectors,  the  creditors  were  to 
be  paid  out  of  the  assets  and  profits,  and  if  the 
inspectors  required  it  the  traders  were  to  assign  the 
property  of  the  firm  for  the  benefit  of  the  creditors, 
after  which  the  traders  were  to  be  released  firom  lia- 
bility, and  if  the  inspectors  certified  that  the  affairs 
had  been  wound  up  within  two  years,  the  traders 
were  wholly  released.  Whether  such  a  deed,  even 
if  sufficiently  signed  by  creditors,  is  a  good  deed  of 
arrangement  under  the  224th  section  of  the  same 
statute,  ^lusre.    Ibid. 

(L)  Cbrtxfioatb. 

(a)  Oramt  o/,  in  general, 

T  S  and  O  S  were  partners  as  solicitors.  G  S 
received  from  Mr.  H  a  sum  of  4,000/.  far  the  pur- 
pose of  being  invested  on  good  mortgage  security. 
T  S  was  mortgagee  of  the  reversion  of  a  laige  sum  of 
stock,  of  which  he  was  one  of  the  trustees,  and  upon 
which  he  had  lent  4,000/.  The  4,0002.  belonging  to 
H,  was  lent  by  the  firm  to  T  S,  upon  the  security  of 
a  transfer  of  his  mortgage,  and  applied  to  the  purposes 
of  the  partnership  business.  With  the.  consent  of 
the  tenant  for  life,  the  stock  was  sold  upon  the  death 
of  the  reversioner,  and  the  proceeds  were  applied  in 
payment  of  the  reversioner's  debts,  and  among  them 
the  4,000/.,  and  the  balance  was  placed  to  the  credit 
of  T  8  in  the  books  of  the  firm.  No  fresh  security 
was  ever  given  to  Mr.  H  for  his  4,000/.,  but  for 


twenty  years  tbe  firm  and  T  8  paid  him  interest  as 
if  on  the  original  security,  and  representing  that  it 
was  so.  In  1850  Mr.  H  discovered  the  firaud,  but 
for  four  years  he  continued  to  receive  his  interest, 
when  T  8  became  bankrupt,  and  the  4,000/L  was 
lost.  The  Commissioner  refused  to  grant  T  S  any 
certificate;  and,  upon  appeal,  that  decision  was 
affirmed,  the  Court  holdiiw  that  the  transaction  was 
a  gross  bireach  of  duty  by  T  8,  as  a  solicitor,  towards 
his  client,  and  one  which  the  interests  of  society  re* 
quired  should  be  severely  visited ;  and  that  the  ac- 
quieseenee  of  tbe  client  in  receiving  interest  after  the 
discovery  of  the  misconduct,  could  not  be  looked 
upon  as  a  condonation  by  reason  that  the  interests  of 
society  were  involved.  Ex  parte  8dby,  in  re  8elby, 
25  Law  J.  Rep.  (h.&)  Bankr.  18 ;  6  De  Qex,  M.  & 
O.  783. 

Where  a  bankrupt  is  proved  to  have  been  guilty 
of  falsehood  or  dishonesty  with  reference  to  bis  cre> 
ditors  or  his  afiahv,  he  is  not  entitled  to  his  certificate. 
The  Court  in  the  case  of  certificate  has  regard  not 
only  to  the  bankrupt  and  his  affairs,  but  to  the  inter- 
ests of  society.  Bx  parte  Ihbeon,  m  re  Strong,  25 
Law  J.  Rep.  (■.&)  Bankr.  17;  6  De  Gex,  M.  &  G. 
781. 

A  trader,  in  insolvent  circorostanoea,  being  pressed 
for  the  payment  of  debts,  applied  to  a  banking  firm 
for  assistance,  which  firm  agreed  to  advance  money 
upon  the  security  of  a  judgment  covering  the  advance 
and  a  debt  ahready  due.  The  trader,  acting  under 
the  advice  of  his  solicitor,  who  was  also  solicitor  of 
tbe  bankers,  gave  the  judgment.  In  three  months 
the  trader  was  again  pressed  by  other  creditors,  and 
not  being  able  to  satisfy  them,  his  solicitor  refused  to 
act  any  longer  for  him ;  and,  under  the  advice  of  that 
solicitor,  the  bankers  obtained  an  order  from  a  Court 
of  common  law  under  the  judgment,  and  attached 
certain  debts  owing  to  the  trader,  and  out  of  the 
proceeds  satisfied  the  judgment  Soon  afterwards, 
the  trader  was  adjudicated  bankrupt,  and  one  of  the 
Commissioners  granted  him  a  second-class  certificate 
with  ft  condition  that  the  same  should  not  be  avail- 
able  to  protect  his  future^acquired  estate  until  he 
should  have  paid  5t.  in  the  pound  to  all  his  creditors. 
But,  upon  appeal, — Held,  that  the  order  of  the  Com- 
missioner must  be  discharged,  the  certificate  be  sus- 
pended, and  the  bankrupt  have  liberty  to  apply  to 
the  Appeal  Court  Ex  parte  OtUhane,  ti»  re  (Mlkane, 
25  Law  J.  Rep.  (ir.8.)  Bankr.  60. 

This  Court  considers  it  inexpedient,  as  a  general 
rule,  to  grant  certificates  with  a  declaration  either 
wholly  or  to  a  limited  extent  that  they  shall  not 
protect  the  future  property  of  the  bankrupt    Ibid. 

A  broker  who  was  a  director  of  and  broker  to  a 
company  which  had  been  ordered  to  be  wound  up, 
received  at  a  time  when  he  was  insolvent  an  order 
firom  a  customer  directed  to  him  aad  to  a  partner 
whom  he  knew  or  believed  to  be  dead,  to  buy  a  sum 
of  Sardinian  stock.  The  broker  contracted  with  L 
for  the  stock,  and  received  the  price  from  the  cus- 
tomer as  for  himself  and  his  deceased  partner.  He 
did  not  pay  L  for  the  stock,  but  allowed  him  inter- 
est for  three  months,  and  applied  the  money  to  his 
own  purposes.  Immediately  before  his  adjudication 
of  bankruptcy  he  sold  a  debenture  of  the  company 
to  A  for  the  amount  due  upon  it,  without  requiring 
any  money  for  the  four  years*  interest  which  was 
also  due^  and  with  the  money  paid  L  part  of  the 
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money  the  price  of  the  stock,  and  gave  him  a  bill  for 
the  remainder,  and  L  then  transferred  the  stock  to 
the  customer.  The  broker  had  previouftly  privatelj 
appropriated  this  debenture  to  the  safety  of  the  cus- 
tomer, and  when  he  sold  it  had  no  authority  from  the 
customer  for  so  doing.  The  broker  became  bank- 
rupt upon  a  trader  debtor  summons,  issued  by  the 
official  manager  of  the  company,  and  received  from 
one  of  the  Commissioners  a  first-class  certificate, 
with  protection ;  but,  upon  appeal,  the  Ijords  Jus- 
tices, for  the  above  and  other  misconduct,  discharged 
the  order  and  suspended  the  certificate  for  five  yeam, 
without  protection  for  seven  weeks,  both  from  the 
date  of  the  judgment.  Ex  parte  Wryghie,  in  re 
Mark  B<nfd,26  Law  J.  Rep.  (n.8.)  Banfcr.  38. 

A  trader  bought,  on  the  12th  of  February,  2,000/. 
worth  of  foreign  bills.  On  the  14th  he  stopped  pay- 
meat;  and  on  the  18th  he  became  bankrupt  on  his 
own  petition.  In  January  preceding,  thLi  trader  had 
drawn  bills  on  a  correspondent  in  Paris,  in  respect 
of  oil  to  be  shipped  to  him.  The  bills  were  accepted, 
but  the  oil  was  not  shipped.  The  hills  were  nego- 
tiated. One  of  the  Commissioners  refused  the  bank- 
rupt any  certificate  or  protection: — Held,  on  appeal, 
affirming  that  decision,  that  the  purchase  of  the  bills 
must  be  looked  upon  as  made  upon  an  implied 
representation  that  the  purchaser  had  ready  money 
to  pay  for  them;  and  as  to  the  oil,  the  bankrupt 
having  written  to  say  that  the  oil  had  been  paid  for, 
but  that  the  shipping  was  delayed,  and  asking  in- 
structions on  that  head,  was  told  to  ship  in  a  parti- 
cuhu-  manner,  which  he  n^lected,  and  the  oil  had 
not  been  paid  for,  the  bankrupt  was  not  entitled 
either  to  his  certificate  or  protection.  £x  parte 
Simond,  in  re  Smond,  26  Law  J.  Rep.  (n.b.) 
Bankr.  49. 

One  of  the  Commissioners  had  refused  a  bankrupt 
any  certificate  or  protection  on  three  grounds:  reck- 
less trading,  fiaudulent  incurring  of  debts^  and  falsi- 
fication of  books.  On  appeal,  the  Court  confirmed 
the  zefusal  of  the  certificate,  upon  the  latter  ground 
alone,  without  giving  any  judgment  on  the  other  two; 
but  granted  protection,  If  the  unconditional  consent 
of  the  opposing  creditors  were  given.  Ex  parte 
KtUght,  in  re  Knight,  26  Law  J.  R^p.  (v.b.) 
Bankr.  57. 

Where  a  bankrupt  had  made  misrepresentations 
and  fiUse  entries  in  his  books  for  the  purpose  of 
concealment  and  fraud,  one  of  the  Commissioners, 
oonsidering  that  the  case  fell  within  the  offences 
enomerated  in  the  256th  section  of  the  12  &  13  Vict 
e.  106,  suspended  his  certificate  for  twelve  months, 
and  refused  him  protection;  and,  upon  appeal,  the 
Lords  Justices  lefiised  to  alter  tiie  order,  but  did  not 
express  their  opinion  whether  or  not  the  case  came 
within  the  section  above  mentioned.  Ex  parte 
Stephemof,  in  re  Stepkanoff,  26  Law  J.  Rep.  {js,b.) 
Bankr.  88. 

Where  a  bankrupt  had  committed  the  offence  of 
ftaudulent  preference  enumerated  in  the  4th  clause 
of  offimces appended  to  seetion  266.  of  the  bankrupt 
Law  Consolidation  Act,  1849  (12  &  13  Vict  c.  106), 
one  of  the  Commissioners  refused  bim  any  certificate; 
but,  upon  appeal,  the  Lords  Justices  granted  him  a 
ocrtificate  of  the  second  class,  with  a  suspension  of 
MX  months,  and,  with  the  consent  of  the  assignees, 
granted  protection  in  the  mean  time.  Ex  parte  King^ 
w  re  King,  27  Law  J.  Rep.  (n.s.)  Bankr.  11. 

BiQMT,  1855— eO. 


Where  an  adjudication  of  bankruptcy  was  made 
under  such  circumstances  as,  upon  the  evidence^ 
satisfied  the  Court  that  the  adjudication  was  substan- 
tially that  of  the  bankrupt  himself,  and  it  appeared 
that  there  were  no  assets  to  divide  among  the  credi- 
tors, the  Court  {Lord  Jtutice  Turner  not  assenting) 
affirmed  a  decision  of  one  of  the  Commissioners, 
refusing  the  bankrupt  his  certificate.  Ex  parte 
Sellere,  in  re  Sellers,  27  Law  J.  Rep.  (x.b.)  Baiikr. 
14;  2  peOex&  J.  218. 

A  solicitor  received  money  on  behalf  of  a  client, 
and  on  the  client  bringing  an  action  for  the  amount, 
he  plerided  never  indebted,  and  alleged  that  this 
amount  was  agreed,  when  recovered,  to  be  left  in  his 
hands  in  part  discharge  of  co^ts  in  proceedings  against 
the  client,  and  for  which  he,  the  solicitor,  was  respon- 
sible. The  action  against  the  solicitor  was  originally 
brought  in  the  County  Court  of  Lancashire,  when  it 
was  removed  by  him  to  the  Common  Pieas  of  tiie 
Duchy  of  Lancaster.  The  trial  ended  in  a  refer- 
ence, on  which  an  award  was  made  shewing  that  the 
solicitor  was  debtor  to  the  client  Thereupon  a 
brother  of  the  solicitor  obtained  an  adjudication  in 
bankruptcy;  and  on  the  application  of  the  bankrupt 
fur  his  certificate,  the  Commissioner  suspended  it  for 
twelve  mouths,  then  to  be  of  the  second  class,  and 
refused  protection  for  three  months;  and,  on  appeal, 
the  order  was  affirmed.  Ex  parte  JBlaMjuret,  in  re 
Elackhuret,  27  Law  J.  Rep.  {^.a.)  Bankr.  24;  3 
De  6ex  A.  J.  39. 

Traders  petitioned,  under  the  20th  section  of  the 
Bankrupt  Act  of  1854,  17  &  18  Vict  c.  119,  for 
adjudication  against  themselves,  and  satisfied  the 
Commissioner  that  their  available  assets  exceeded  in 
value  the  sum  of  1502.  They  were  accordingly  adju- 
dicated bankrupts;  but  it  appearing  at  the  certificate 
meeting  that  the  assignees  had  not  at  that  time 
actually  realized  that  sum  in  cash  out  of  the  estate, 
the  Commissioner  postponed  the  grant  of  the  certi- 
ficate, adjourning  the  meeting  for  six  months,  with 
liberty  for  the  bankrupts  to  apply  when  ]  502.  should 
be  realized : — Held,  upon  appeal,  that  if  it  should 
appear,  as  alleged,  that  the  assets  were  sufficient  to 
satisfy  the  requisitions  of  the  statute,  but  that  the 
realization  was  only  postponed  for  the  benefit  of  the 
creditors,  the  bankrupts  were  entitled  to  an  imme- 
diate certificate  of  the  first  class.  Ex  parte  Slater, 
in  re  Slaler,  28  Law  J.  Rep.  (n.b.)  Bankr.  7;  3  De 
Oexft  J.  461. 

A  trader  who  had  made  an  equitable  mortgage  of 
ships  to  his  brother  was  pressed  by  his  bankers  to 
give  them  security  for  his  overdrawn  account  with 
Uiem.  The  bankers  produced  an  agreement,  already 
drawn,  to  mortgage  the  ships^  which  he  executed 
without  informing  them  of  the  equitable  charge.  In 
less  than  six  weeks  he  was  adjudicated  bankrupt. 
One  of  the  Commissioners  held,  that  he  had  baan 
Kuilty  of  **  obtaining  the  forbearance  of  a  debt  by 
uaud  or  fiilse  pretence,^  within  the  meaning  of  the 
statute,  and  suspended  his  certificate  for  three  years 
without  protection,  and  then  to  be  of  the  third  class. 
On  appeal,  the  Lords  Justices  ordered  the  certificate 
to  be  of  the  second  class;  but  as  there  had  been  a 
departure  from  truth  on  the  bankruptis  part,  the 
decision  was  otherwise  confirmed.  Ex  parte  ffol- 
demeu,  in  re  Eoldemeta^  28  Law  J.  Rep.  {hs) 
Bankr.  20;  1  DeGex,  F.  &  J.  260. 

Traden  were  agents  for  a  banking  company,  and 
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as  inch  were  intniited  with  notei  of  the  bank  for  the 
purpose  of  circulation.  One  of  the  partners  had, 
without  the  knowledge  or  privity  of  the  other,  made 
false  returns  to  the  bank  of  the  amount  of  its  notes 
in  the  possession  of  the  partnership,  and  had  mis- 
stated  the  agency  account  One  of  the  Commxs- 
sionerB  refused  both  the  partners  their  certificates, 
on  the  cround  that  they  had  been  guilty  of  an  offence 
under  the  256th  section  of  the  12  &  18  Vict  c.  106, 
from  which  decision  the  innocent  partner  appealed: 
—Held,  that  no  offence  had  been  committcMl  by  the 
appellant,  but  that  he  had  been  guilty  of  negligence 
and  of  undue  confidence  in  his  partner,  and  the 
Lords  Justices  granted  him  an  immediate  certificate 
of  the  second  dass.  Ex  pa/rte  Jkmoe,  in  re  Danee^ 
29  Law  J.  Rep.  (h.b.)  Bankr.  16;  1  De  Gex,  F.  & 
J.  286. 

A  bankrupt  who  had  been  found  guilty  by  one  of 
the  Commissioners  of  keeping  false  books,  under  the 
256th  section  of  the  Bankrupt  Law  Consolidation 
Act,  1849  (12  &  18  Vict  e.  106),  and  of  other 
ofienoes  under  the  same  section,  was  refused  his  cer- 
tificate without  protection.  He  appealed  to  the  full 
Court,  who  affirmed  the  judgment  of  the  Commis- 
sioner refusing  the  certificate.  But,  without  ex- 
pressing any  opinion  as  to  whether  the  law,  as  it  stands 
at  present,  docs  or  does  not  confer  authority  upon 
the  Court  to  grant  protection,  the  Court  varied  the 
order  by  granting  protection,  leaving  the  question  of 
the  validity  of  the  order  fbr  protection  to  be  tried  at 
law,  if  contested.  ^sparUNidiolKm^inreNu^oUon, 
29  Law  J.  Bep.  (h.8.)  Bankr.  1 ;  1  De  Gex,  F.  &  J. 
270. 

One  of  the  Commissioners  had  suspended  the 
bankrupts^  certificates  for  one  year,  and  ref^ised  to 
grant  them  protection.  One  creditor  only  opposed. 
The  bankrupts  appealed, and  satisfiictorily  explained 
the  contracting  of  the  debt  with  the  opposing  credi- 
tor ;  and  the  Lords  Justices  so  far  varied  the  order 
(the  creditor  and  the  assignees  not  objecting)  as  to 
grant  protection.  Ex  parte  Prior,  in  re  Prior,  29 
Law  J.  Bep.  (h.b.)  Bankr.  15. 

Where  a  bankrupt  had  been  in  the  habit  of  accept- 
ing accommodation  bills  for  a  Scotch  firm  which 
failed,  receiving  a  commission  of  11.  per  cent,  on 
such  acceptances: — Held,  that  a  suspension  of  the 
certificate  for  two  years  was  not  too  severe  a  sen- 
tence; Ex  parte  White,  in  re  White,  3  De  Gex 
&  J.  75. 

On  questions  of  bankrupts'  certificates,  cases 
tainted  with  fraud  or  dishonesty  are  to  be  cardHiUy 
distinguished  from  those  which  are  affected  merely 
b^  extravagance,  carelessness  or  wildness  of  specula- 
tion. Ex  parte  JBrovm^  in  re  Brovm,  8  De  Gex 
Sl  J.  869. 

But  where  a  bankrupt  had  contracted  liabilities 
when  hopelessly  insolvent,  and  dealt  largely  in 
accommodation  bills,  and  had  obtained  a  bill  of 
exchange  under  circumstances  amounting  to  an 
engagement  not  to  n^otiate  it,  which  he  had  never- 
theless done,  and  had,  moreover,  after  a  meeting  of 
his  creditors,  at  which  it  was  understood  that  he  was 
not  to  deal  with  his  estate,  given  to  one  of  tiiem  a 
security  without  the  privity  of  the  others:— Held, 
that  the  Commissioner's  sentence  suspending  the 
certificate  for  three  years  without  protection,  could 
not  be  mitigated  further  than  by  giving  protection 
after  an  unprisonment  of  two  months.    Ibid. 


(5)  Oonoedlment  of  Property, 

[Ex  parte  Warwick,  in  re  Warwiekf  7  Law  J. 
Dig.  83;  6  De  Gex,  M.  &  G.  749.J 

(c)  Cfaming. 

A  trader,  who  became  bankrupt,  had  had  dealings 
In  consols  and  in  Turkish  scrip,  but  which  he  had 
purchased  for  the  account,  no  intention  existing,  on 
his  part,  that  eiUier  stock  should  be  transferred  to 
him.  On  account  day  he  paid  the  differences^  and 
so  carried  the  transactions  forward  to  the  next  ac- 
count day.  He  had  thus,  several  times,  lost  more 
than  20/.  in  one  day.  One  of  the  Commissioners 
decided  that  this  was  ** gaming  or  wagering^  within 
the  201st  section  of  the  Bankrupt  Law  Consolidation 
Act,  12  &  13  Vict.  c.  106,  and  refused  the  bankrupt 
his  certificate : — Held,  upon  appeal,  that  it  was  not 
so,  though  it  might  be  taken  into  considenition  with 
other  conduct  on  the  question  of  certificate,  and  the 
Lords  Justices  suspended  the  certificate  fbr  two  years 
horn  the  adjudication,  and  then  to  be  of  the  second 
class,  and  refused  protection  for  upwards  of  two 
months  from  the  date  of  their  dedsion.  Ex  parte 
Ryder,  in  re  Ryder,  26  Law  J.  Rep.  (N.s.)  Bankr. 
69;  1  De  Gex  &  J.  817. 

Qiccpre — Whether  time-bargains  in  mining  shares 
constitute  gaming  or  wagering,  or  buying  or  selling 
stock,  within  the  201st  section  of  the  Bankrupt  Law 
Consolidation  Act.  Ex  parte  MeUor,  in  re  MeUor, 
8  De  Gex,  M.  &  G.  248. 

Where  a  bankrupt  had  lost  more  than  200Z.  in 
the  year  immediately  before  his  bankruptcy  in  such 
transactions, — Held,  that  a  certificate  might  never- 
theless be  granted  for  what  it  was  worth,  where 
neither  the  assignees  nor  any  creditor  opposed.  Ibid. 

(d)  Time-Barffoiini, 

A  trader  had  purchased  Turkish  scrip,  to  be  paid 
fbr  on  the  account  day,  and  lost  by  the  speculation 
upwards  of  400/.,  in  consideration  of  which  one  of 
the  Commissioners  had,  relying  on  the  20lBt  section 
of  the  Consolidation  Act,  refused  him  his  certificate; 
but,  upon  appeal,  the  Lords  Justices  granted  a  cei^ 
tificate  after  a  suspension  of  more  than  twelve  months 
from  the  Commissioner's  decision,  although  it  was 
doubtful  how  &r  the  certificate  would  be  valid  at 
law,  and  might  as  to  its  validity  be  disputed.  Ex 
parte  Wade,  in  re  Wade,  25  Law  J.  Rep.  (n.b.) 
Bankr.  6;  8  De  Gex,  M.  &  G.  241. 

A  bankrupt  had  granted  to  him  by  one  of  the 
Commissioners  a  second-class  certificate,  suspended 
for  ten  months^  but  with  protection,  for  having 
within  twelve  months  preceding  the  adjudication, 
lost  over  200/.  by  the  purchase  and  sale  of  stock, 
within  the  meaning  of  the  201st  section  of  the 
statute  12&  1 8  Vict.  c.  106.  Part  of  the  losses  were  on 
stock,  and  part  on  shares  not  converted  into  stock, 
and  the  former  did  not  amount  to  200Z.  The 
assignees  appealed  against  the  deciaon,  but  the 
Lords  Justices  refused  to  make  any  variation  in  the 
order.  &s  parte  Turner,  in  re  Wood  and  Tarr<int, 
27  Law  J.  Rep.  (n.s.)  Bankr.  30;  3  De  Gex 
&  J.  46. 

Where  a  bankrupt's  certificate  is  in  question  the 
bankrupt  ought  himself  to  be  present.    Ibid. 

(e)  Conduct  ae  a  Trader. 
A  man,  not  a  trader,  fraudulently  contracted  tt 
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debt,  repicacnting  hinwelf  to  the  creditor  to  be  r 
trader;  he  subsequently  became  a  trader,  and  the 
debt  was  proYed  under  bis  bankruptcy.  One  of  the 
Commissioners  refused  him  a  certificate.  Upon 
appeal, — Held,  first,  that  the  bankrupt  had  com- 
mitted an  offence  under  the  256th  section  of  the  13 
&  14  Vict.  c.  106,  disentitling  him  to  a  certificate  ; 
and,  secondly,  that  having  represented  himself  as  a 
trader  in  the  transaction,  he  could  not  be  heard  to 
say  that  he  was  not  so  for  the  purpose  of  protecting 
himself  from  the  consequences;  and,  aemble,  thirdly, 
that  the  offence  need  not  be  committed  during  the 
trading  to  render  a  bankrupt  amenable  to  the  256th 
section,  nor  was  his  **  conduct  as  a  trader  "  (section 
198.)  to  be  considered  only  as  to  his  conduct  in  his 
trade.  Ex  parte  Ledie,  in  re  Leilde,  25  Law  J. 
Rep.  (n.s.)  Bankr.  37. 

Where  a  bankrupt  had  sold,  under  cost  price, 
goods  purchased  on  credit,  and  this  course  of  dealing 
had  been,  to  a  considerable  extent,  in  time  and 
amount, — Held,  that  it  was  sufficient  evidence  of 
Uie  debts  being  contracted  by  fraud,  and  that  the 
certificate  had  been  properly  refused.  Ex  parte 
Coleman,  re  CoUman^  3  De  Gex  &  J.  43. 

(/)  Condvtumal  Certificate, 

[Ex  parte  Hammond,  in  re  Hammond^  7  Law  J. 
Dig.  85;  6  De  Gex,  M.  &  G.  699.] 

For  very  groas  misconduct  of  a  bankrupt  towards 
a  co-adventurer  or  partner  in  a  purchase,  and  in  an 
insurance  of  the  same  adventure  against  sea  risk,  by 
laistng  money  for  his  own  use  on  the  policy,  one  of 
the  Commissioners  suspended  the  certificate  for  three 
years  without  protection  for  six  months,  and  added 
as  a  condition  that,  as  to  the  debt  due  to  the  partner, 
the  certificate,  when  granted,  should  not  protect  the 
bankrupt  from  arrest  or  in  respect  to  his  property. 
On  appeal,  the  Lords  Justices  ordered  the  condition 
to  be  struck  out  as  being  in  contravention  of  the 
policy  of  the  Bankrupt  Law,  but  prolonged  the  time 
for  which  the  certificate  should  be  suspended.  Ex 
forte  Andertcn^  in  re  Andertcn^  26  Law  J.  Rep. 
(r.s.)  Bankr.  54;  1  De  Gex&  J.  298. 

A  timber  measurer  in  a  dockyard  carried  on  the 
busineas  of  an  eating-house  keeper,  which  was 
managed  by  his  wife.  The  latter  business  not 
thriving,  he  petitioned  for  an  adjudication,  which  he 
obtained.  He  then  sold  the  business,  and  handed 
the  proceeds  to  the  official  assignee.  One  of  the 
Commissioners  granted  him  a  second-class  certificate, 
with  the  condition  that  be  paid  a  certain  part  of  his 
salary  while  he  continued  timber-measurer  until  he 
bad  paid  7#.  6J.  in  the  pound  on  the  debts  proved. 
On  appeal,  the  Lords  Justices  granted  an  immediate 
unconditional  certificate  of  the  third  class.  Ex 
parte  ffamden,  in  re  ffamden,  28  Law  J.  Rep. 
(v.8.)  Bankr.  18;  8  De  Gex  &  J.  489. 

It  is  against  public  policy  that  the  salary  of  a 
public  servant  should  be  reduced  by  the  application 
of  any  part  for  the  payment  of  debts.    Ibid. 

iff)  Effect  qf,a»a  IHeehargefrom  Debte  and  CIomm, 

[See  (B)  Pboov  ov  Debt.] 

By  deed  the  defendants  covenanted  to  pay  a  sum 
of  8,002/.  7«.  Zd,,  with  interest,  by  instalments,  and 
also  to  pay  the  annual  premiums  which  might  become 
due  on  a  policy  of  insurance  effected  on  the  life  of 
J  B)So  that  his  life  might  be  continually  insured  in  the 


■am  of  1,000/.,  and  on  request  to  produce  and  shew 
to  the  pkintiff  the  receipt  for  the  premiums  for  the 
current  year.  In  an  action  on  this  covenant  the 
declaration  allied  two  breaches:  first,  non-payment 
of  the  premiums ;  secondly,  non-production  of  the 
receipt  for  the  premium  for  the  current  year.  The 
defendanta*  reply  plea4^  in  bar  their  certificate  of 
conformity  under  an  'adjudication  of  bankruptcy. 
The  plaintiff  new  assigned  that  the  action  was  brought 
for  the  non-payment  of  a  premium  which  became 
due  after  the  filing  of  the  declaration  of  insolvency 
and  after  the  allowance  of  the  certificate,  and  for 
the  non-production  of  the  receipt  for  the  said  pre- 
mium. The  defendants  pleaded  to  the  new  assign- 
ment an  equitable  plea,  that  after  the  filing  of  the 
petition  for  adjudication  the  plaintiff  proved  a  great 
part  of  the  debt  under  the  petition,  and  elected  to 
take  the  benefit  of  the  said  petition  with  respect  to 
the  whole  debt: — Held,  that  the  plea  to  the  new 
assignment  was  a  good  equitable  answer.  Elder  v. 
BeaummU,  27  Law  J.  Rep.  (n.s.)  Q.B.  25;  8  £.  & 
B.  353. 

Held,  also,  that  the  mere  foct  of  the  plaintiff's 
proof  for  a  part  of  the  debt,  was  not  sufficient  evi* 
dence  to  support  the  plea.    Ibid. 

A  security  given  to  induce  a  creditor  to  forbear 
opposing  a  bankrupt's  certificate,  is  absolutely  void 
under  the  12  &  13  Vict  c.  106.  s.  202,  and  a  honA 
fide  holder  for  value  of  a  bill  given  for  such  purpose 
cannot  recover.  But  an  agreement  to  pay  a  debt 
discharged  by  the  certificate  is  not  absolutely  void 
under  the  204th  section.  A  bill  accepted  by  a  bank- 
rupt in  blank  before  the  granting  of  his  certificate^ 
and  drawn  and  indorsed  afterwards,  is  not  a  secu- 
rity within  the  meaning  of  the  202nd  section;  and, 
therefore,  a  bond  fide  holder  for  value  may  sue  the 
bankrupt  on  such  a  bill.  CMdtmid  v.  JETampton,  27 
Law  J.  Rep.  (n.8.)  C.P.  286;  5  Com.  B.  Rep. 
N.S.  94. 

Section  204.  of  the  Bankruptcy  LawConsolidation 
Act  (12  &  13  Vict.  c.  106),  which  enacta  that  no 
bankrupt  shall  be  liable  to  pay  any  debt  from  which 
he  shall  have  been  discharged  by  his  certificate,  upon 
any  contract,  promise,  or  agreement  made  after  the 
petition,  applies,  not  only  to  a  contract,  promise  or 
agreement  requiring  a  consideration  to  support  the 
promise,  but  to  contracts  under  seal;  and  it  there- 
fore extends  to  bonds.  Kideon  v.  ISumery  27  Law 
J.  Rep.  (5.8.)  Exch.  492;  8  Hurl.  &  N.  581. 

The  section  applies  as  well  to  cases  of  a  certificate 
given  before,  as  to  certificates  given  after  the  passing 
of  the  act     Ibid. 

The  defendant  asrigned  life  policies  to  the  plain- 
tiff as  security  for  a  debt,  and  covenanted  with  the 
plaintiff  to  pay  the  premiums,  and  also,  if  he  foUed 
to  do  so,  that  it  should  be  lawful  for  the  plaintiff  to 
pay  thereon  such  sum  as  might  be  necessary  for 
keeping  on  foot  the  policies  or  effecting  any  new 
policies;  and  that  the  defendant  would  repay  the 
plaintiff  all  such  sums  paid  by  him.  The  defendant 
afterwards  became  bankrupt: — Held,  that  the  cer- 
tificate of  discharge  in  bankruptcy  was  no  bar  to  an 
action  by  the  pliuntiff  on  the  covenant  to  pay  the 
premiums  which  had  become  due  after  the  bank- 
ruptcy. Warburg  v.  Twicer  (Ex.  Ch.),  28  Law 
J.  Rep.  (v.s.)  Q.B.  56;  K  B.  &  E.  914. 

SemJUct  also,  by  a  majority  of  the  Court,  that  the 
certificate  was  no  bar  to  an  action  on  the  second 
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oof  flnaot  to  Mpttj  the  pliintiff  the  amoant«  he  bad 
paid  to  keep  the  policiea  alire  on  the  defendant'a 
defHult  in  paying  the  premiums.    Ibid. 

Where  it  appears  on  the  fiwe  of  a  bond  to  secore 
an  annuity,  that  one  of  the  joint  and  seyeia]  obligors 
isy  in  iact,  a  surety  only  for  the  other,  be  is  to  be 
looked  upon  as  a  surety,  and  not  as  a  princifMil,  in 
all  questions  under  the  Bankrupt  Laws;  consequently, 
his  bankruptcy  and  certificate  will  not  discharge  him 
from  liability  to  pay  arrears  of  the  annuity  accruing 
due  since  his  bankruptcy,  and  unpaid  by  the  prin- 
cipal. WhUe  T.  OoH)eU  (Ex.  Ch.),  28  Law  J.  Rep. 
(isr.8.)  aB.  288;  1  £.  &  E.  692. 

The  defendants  guaranteed  the  plaintiff  in  respect 
of  any  goods  supplied  by  him  to  A  until  they  should 
gire  notice  to  detennme  their  liability  under  the 
guarantie.  One  of  the  defendanta  became  bankrupt, 
and  obtained  his  certificate  of  conformity.  After 
this  the  plaintiff  supplied  other  goods  to  A,  for 
which  the  latter  did  not  pay.  No  notice  to  deter- 
mine the  guarantie  had  been  given : — Held,  by  the 
Court  of  Exchequer  Chamber,  overruling  the  judg- 
ment of  the  Court  of  Common  Pleas,  that  the  bank- 
rupt defendant  was  not  protected  by  his  certificate 
against  an  action  on  the  guarantie  for  the  price. 
Baifd  V.  Jtobint  (Ex.  Ch.),  28  Law  J.  Bep.  (n.8.) 
C.P.  78;  6  Com.  B.  Rep.  N.S.  597. 

Where  a  special  case  is  stated  by  agreement 
between  the  plaintiff  and  some  only  of  the  defen- 
dants, and  where  final  judgment  has  not  been  entered 
up  against  one  defendant,  who  had  suffered  judg- 
ment by  defkult — Quam,  whether  error  lies.    Ibid. 

At  the  date  of  his  bankruptcy,  L  was  the  sole  sur- 
viving object  of  a  power  of  appointment  vested  in 
his  father,  and  he  was  also  entitled  to  a  vested  but 
defeasible  interest  in  a  moiety  of  the  fund  in  defeult 
of  appointment  Two  days  after  the  date  of  hia 
certificate  his  father  made  an  appointment  under  the 
power  of  the  whole  fund  in  his  favour: — Held,  that 
the  bankrupt  as  appointee  waa  entitled  to  the  whole 
fund  as  against  his  assignees  in  bankruptcv.  Lee  v. 
OltUng,  25  Law  J.  Rep.  (n.s.)  Chanc.  580. 

(M)  Pbaotiob. 

[Ex  parte  Tindal,  in  re  Tindal,  7  Law  J.  Dig. 
85;  6  De  Gex,  M.  &  G.  741.] 

When  this  Court  has  made  a  decision,  upon  the 
strength  of  which  assignees  in  bankruptcy  have  done 
various  acts,  such  as  collecting  and  dividing  assets, 
and  selling  part  of  a  bankrupt's  estate,  it  will  not 
permit  an  appeal  to  the  House  of  Lords  under  the 
18th  section  of  the  statute  12  &  13  Vict.  c.  106, 
unless  the  application  for  leave  be  made  within  a 
reasonable  time.  £x  parte  Marctu,  in  re  the  Royal 
Sritith  Bank,  26  Law  J.  Rep.  (n.s.)  Bankr.  15. 

Where  a  bankrupt  has  been  taken  in  execution 
under  a  certificate  B.  a.,  under  section  257.  of  the 
act  12  &  18  Vict  c.  106,  he  is  not  entitled  to  his 
discharge  except  by  payment  of  the  debt,  or  until 
be  has  been  in  prison  for  a  year  from  the  date  of  the 
writ  of  capiae  ad  tcUigfadendum  under  which  he 
was  arretted.  Where  his  protection  is  refused  under 
section  256,  any  creditor  who  hss  proved  may 
obtain  a  writ  of  capita  ad  eaiisfaciendum  under  a 
certificate  B.  a.,  and  detain  him  in  prison  on  such 
writ  for  a  yeaV,  under  section  259.  Expa/rte  Orole, 
in  re  OroU,  26  Law  J.  Rep.  (n.s.)  Bankr.  90. 

A  firm  at  Buenos  Ayres  drew  five  bills  on  a  firm 


at  Liverpool,  who  aceepted  thdm»  and  th^  iraw 
indorsed  for  value  by  the  Buenos  Ayraa  fiurm  there; 
the  drawers  agreemg,  at  the  same  time,  to  resiit  to 
the  liverpool  firm  to  meet  the  bills  when  due,  and 
their  broker  asserting  that  the  drawing  and  aooepting 
firms  were  distinct  Bills  were  remitted  to  the 
Liverpool  firm  to  meet  the  five  bills;  and  that  firm 
became  bankrupt  on  the  petition  of  the  partners. 
The  firm  to  whom  the  billa  were  indorsed  applied 
under  the  bankruptcy  for  a  declaration  that  they 
were  entitled  to  a  specific  lien  on  the  bills  remitted; 
but  one  of  the  Commianonera  dismissed  their  peti' 
tion.  After  the  dismissal  f^esh  evidence  was  disoo* 
vered;  but  as  the  twenty-one  days,  allowed  by  the 
12th  section  of  the  12  &  18  Viet.  c.  106,  had 
expired;  the  Commissioner  said  that  the  re-hearing 
was  an  indulgence,  which  indulgence  he  refused 
to  grant  on  account  of  delay.  On  appeal  from 
both  decisions, — Held,  that  although  the  twenty- 
one  days  had  expired,  the  Court  waa  not  pre- 
duded  from  hearing  the  case  upon  its  merits  on 
the  whole  evidence,  considering  the  domidl  of  the 
parties;  secondly  (overruling  the  judgment  of  the 
Commissioner),  that  the  remitted  bills  were  specifi- 
cally applicable  to  cover  the  five  Inlls;  and,  thirdly, 
that  the  question  involved  the  law  of  England  only; 
and  the  foot  of  the  Buenos  Ayres  drawing  firm  and 
the  Liverpool  accepting  firm  being  identical  or  not, 
was  immaterial.  Ex  parte  Imhert,  in  re  Latham, 
26  Law  J.  Rep.  (ir.8.)  Bankr.  65;  1  De  Gex  &  J. 
152. 

Where  an  appeal  by  a  bankrupt  against  the  Com- 
missioner's reftual  of  his  certificate  was,  through 
accident,  not  presented  at  the  proper  office  until 
after  the  office  was  closed  on  the  last  day  allowed 
for  appeal,  but  was  in  the  evening  of  the  same  day 
tendered  to  the  officer  at  his  private  residence,  the 
Court  permitted  the  petition  of  appeal  to  be  entered 
as  of  that  day.  In  re  the  ffvU  Bank,  27  Law  J. 
Rep.  (n.s.)  Bankr.  16  ;  2  De  Oex  &  J.  229 :  nom. 
Ex  parte  ffarrieon,  in  re  ffarriion. 

Where  a  contributory  did  not  present  a  petition 
of  appeal  against  an  order  of  a  CommiBsioner  acting 
in  the  winding  up  of  a  company  in  bankruptcy  under 
the  Joint-Stock  Companies  Act,  1856  (19  &  20  Vict 
c  47),  until  after  the  expiration  of  the  twenty-one 
days  limited  for  appeals  under  the  12  ft.  18  Vict 
c.  106 : — Held,  that  this  petition  was  too  late,  and 
could  not  be  considered  on  its  meritsi  Ex  pairte 
Clark,  in  re  the  Wel^  Potosi  Lead  and  Copper 
Mining  Co.  (limited),  27  Law  J.  Rep.  (n.s.) 
Bankr.  25;  2  De  Oex  &  J.  245. 

A  Commissioner  had  annexed  a  joint  adjudicatiioa 
against  two  partnera  to  an  earlier  one  against  one 
of  them,  under  the  98th  section  of  the  statute 
12  &  18  Vict  c.  106,  and,  on  appeal,  the  Lords  Ju»- 
tices  refused  to  interfere.  Jb;  parte  Oreen,  in  re 
Dales,  27  Law  J.  Rep.  (ir.s.)  Bankr.  82;  3  De 
Gex  &  J.  50. 

One  of  the  Commissioners  having  refused  to  order 
office  copies  of  proceedings  in  an  adjudication  which 
had  been  annulled  to  be  furnished,  in  aid  of  a 
defence  to  an  action  in  a  foreign  court,  the  Lords 
Justices,  without  deciding  whether  the  Commissioner 
was  wrong  or  right  in  his  refusal,  ordered  the  office 
copies  to  be  furnished  on  the  usual  terms.  Ex  parte 
Sybrandty  inre  Nevint,  28  Law  J.  Rep.  (n.b.)  Bankr. 
14;  8DeGex&J.487. 
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A  penoDf  befara  leanng  tins  ooantiy,  gave  a 
general  aathmity  (but  it  was  not  proYcd  whether 
verbal  or  written)  to  his  imele  to  act  Ibr  him  in  the 
anangement  and  settlement  of  his  afihirt.  Soon 
afte?  his  departare  he  was  adjudicated  bankrupt,  and 
the  uncle  instTueted  the  solioitor  to  dispute  the 
adjudication.  One  of  the  Commisrioners  lefuged  to 
bear  the  eoHoitor  on  the  ground  that,  under  the 
104th  section  of  the  12  A  18  Vict  c.  106,  ex. 
press  agency  was  necesnrj.  On  appeal,  the  Lords 
Jnstioes  reveraed  the  decision,  and  ordered  ^'that  the 
vDcle  should  be  allowed  to  appear  before  the  Com- 
minioner  to  dispute  the  adjudication  by  such  solicitor 
as  he  should  think  6t.**  **  Such  person,*^  mentioned 
m  the  section,  does  not  applj  only  to  the  bankrupt 
himself.  Ex  parte  J^romploii,  tn  re  F^ram,pUm^  28 
Law  J.  Rep.  (ir.8.)  Bankr.  21;  1  De  Oex,  F.  &  J* 
263. 

(N)  Eyidbkoi — NoTicB  TO  Dispute. 

Upon  a  bill  filed  by  the  asrignees  of  a  bankrupt 
agsinst  one  of  the  craditors  to  have  certain  deeds 
declared  foid,  the  defendant,  by  his  answer,  diq>uted 
the  legality  of  the  bankruptcy.—Held,  that  the 
statements  in  the  answer  did  not  eonstitttte  a  notice 
to  dispute  the  bankruptcy,  in  accordance  with  the 
235th  section  of  the  12  &  18  Vict.  c.  106,  and  that 
notice  must  be  given  within  ten  days  after  the  suit 
was  put  in  iKue.  PenneUv.  irifiii€^  25  LawJ.  Rep* 
(n4.)  Chane.  80. 


(A) 
(B) 


BARON  AND  FEME. 

[Married  women  enabled  to  dispose  of  reversionary 
interests  in  personal  estate  by  20  &  21  Vict,  c  56. — 
Conveyance,  and  acknowledgment  by  married  wo- 
men, see  FiNB  AND  Recovxrt.     And  see  DivoROl 

— DOMICIL — EJBOTMERT — EXICUTOR    AND   ADMI- 
NISTRATOR —  Landlord    and    Tknant  —  Nsou- 

OENCR.] 

(A)  Contracts  bstwesn. 
Husband. 

( a)  RiglUe  of,  in  retpect  of  Wifie  Properly, 
(h)  LiabilUy  for  Neceaaairiu   eu^ied  to 

Wife, 
(e)  Liability  for  Neeestaries  iuppUed  for 

Children  to  Wife'e  Order, 

WiFB. 

(a)  Rights  cmd  Powers. 

(b)  Property  and  Settlement  thereof, 
Sbparate  Estate. 

(a)  Power  over  and  J>iepo9iium  tf, 

( b )  Liability  m  respect  of. 
Separation  DsEDa 

Proteoted  Property  of  Wifb  dbskrtbd 

BT  HER  Husband. 
Suits;  Pleading  and  Etidbncb  in. 
Criminal  Matters. 

(a )  Coercion  of  Wife  by  Husband, 

(b)  Apprehending  Jffusband  for  not  support- 
ing his  Wife, 


(Q 


P) 


(E) 
(F) 

(G) 


(A)  Contracts  bbtwibn. 

A  husband  and  wife  (be  being  English  and  she 
French)  entered  into  a  contract  in  the  French  lan- 
guage, without  the  intervention  of  a  trustee^  by  which 


it  was  agreed  that  the  youngest  of  their  five  diildfen 
was  to  remain  in  her  custody;  that  she  should 
abandon  an  English  suit  of  divorce  she  had  instituted 
against  him;  that  she  should  not  oppose  his  English 
suit  for  a  divorce  against  her;  and  that  he  should 
allow  her  an  annual  sum  of  75,000  firanca  The  wife 
performed  her  part  of  the  agreement,  but  Use  hus- 
band reftised  to  perform  his;  whereupon  she  filed  a 
bill  in  the  Court  of  Chancery  for  specific  performance, 
but  it  was  (upon  the  demurrer  of  the  husband  for 
want  of  equity,)  held,  that  the  contract  was  English, 
and  that,  as  it  contained  provisions  contrary  to  the 
poHcy  of  the  English  kw,  it  could  not  be  enforced 
m  an  English  court  of  justice.  Hope  r,  Hope^  26 
Law  J.  Rep.  (n.s.)  Chanc.  417;  22  fieav.  851. 

(B)  Husband. 

(a)  Eights  <tf,  in  respect  qf  Wife's  Property, 

A  ftind  in  court,  belonging  to  a  married  woman, 
who  was  a  lunatic,  will  not  be  paid  to  her  husband 
unconditionally.  Symesr.  Lee,  ex  parte  BonCf  26 
Law  J.  Rep.  (n.s.)  Chanc.  665. 

The  Court  will,  however,  make  an  order  for  pay- 
ment of  the  dividends  to  the  husband;  and  it  will 
also  order  a  transfer  of  the  stock  to  him  upon  his 
giving  a  security,  approved  by  the  chief  clerk,  either 
upon  property  or  personally  with  sureties,  to  replace 
the  stock  when  so  directed  by  the  Court.    Ibid. 

A  husband  having  laid  out  money  in  repairs  and 
improvements  upon  his  wife's  property  is  not  entitled, 
after  a  divorce  by  reason  of  the  wife^  adultery,  to 
any  charge  upon  the  estate  for  the  money  so  laid 
out.  /Gainer  v.  TUtltey,  29  Law  J.  Rep.  (n.s.) 
Chanc.  32;  John.  486. 

A  Scotch  marriage  settlement  gave  to  the  husband 
a  life  interest  in  all  property  belonging  to  the  wife, 
or  that  might  be  acquired  by  her  during  the  mar- 
riage, and  the  corpus  to  the  wifo  henel£  Afterwards 
the  wife  became  entitled  for  life  to  a  legacy  of  2,000JL 
for  her  separate  use  without  power  of  anticipation, 
with  remainder  to  her  children : — ^Held,  that  the 
husband  and  his  assignees  took  no  interest  in  the 
fbnd,  notwithstanding  the  settlement,  and  that  the 
result  would  have  been  the  same,  if  the  clause  against 
anticipation  had  been  omitted.  i>Mnc<Mi  v.  CoitncM, 
21  Beav.  S07. 

(6)  Liability  for  Necessaries  tu^ppUed  to  Wife, 

The  costs  of  a  proctor  employed  by  a  wife  in  the 
ecclesiastical  court  to  prosecute  a  suit  against  her 
husband  for  a  divorce  d  mensa  et  thoro  on  the  ground 
of  cruelty,  may  be  recovered  against  the  huslMnd  as 
a  necessary,  if  it  appears  that  there  were  reasonable 
grounds  tor  instituting  such  a  suit.  Srown  v.  Jdb- 
royd,  25  Law  J.  Rep.  (n.s.)  Q.B.  198;  6  E.  &  B. 
819. 

Where  no  evidence  of  any  actual  personal  violence 
was  given,  but  the  husband  was  stated  to  have  threat- 
ened to  place  his  wife  in  a  lunatic  asylum,  upon  an 
occasion  when  an  altercation  took  place  between 
them,  but  no  step  to  carry  the  threat  into  effect  was 
taken  by  him,  this  was  held  not  to  shew  such  a 
reasonable  ground  for  apprehending  personal  violence 
as  justified  the  institution  of  the  suit.     Ibid. 

Where  goods  for  which  a  wild  has  ordinarily  autho- 
rity to  contract  on  the  part  of  her  husband,  such  as 
articles  of  dress,  are  ordered  by  her  and  delivered  at 
his  residence,  where  she  also  resides,  primd  facie  the 
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husband  is  liablfl^  there  being  a  piesumption  in  law 
in  faYour  of  the  plaintiiT.  And  any  evidence  to 
lebut  the  presumption,  as  that  the  articles  are  unne- 
cessarily costly  in  their  character,  or  that  the  credit 
was  given  excluMvely  to  the  wife,  must  be  submitted 
to  the  jury.  Jewslmry  r.  NewbMf  26  Law  J.  Rep. 
(n.8.)  Ezch.  247. 

The  question  whether  the  party  who  ordered  the 
goods  was  the  wife  of  the  defendant  must  be  raised 
at  the  trial;  and  the  point  is  not  raised,  but  rather 
waived,  by  an  objection  that  the  credit  was  given  to 
the  wife  alone;  and,  temble^  that  if  the  parties  live 
together  and  the  woman  represents  herself  as  the 
wife  of  the  defendant,  that  is  primd  faeU  evidence 
that  they  were  married.    Ibid. 

The  objection  that  credit  was  given  to  the  wife 
alone,  means  that  it  was  given  to  her  to  the  exclu- 
sion of  her  husband's  liability,  and  the  circumstance 
that  the  goods  were  booked  to  her  alone,  but  in  her 
toarriage  name  as  the  defendant's  wife,  is  not  suffi- 
cient to  shew  this;  on  the  contrary,  the  iact  that  she 
was  known  by  the  plaintiff  to  be  a  married  woman, 
and  supposed  to  be  the  defendant's  wife,  is  rather 
primd  facie  eridence  that  credit  was  given  to  the 
husband.     Ibid. 

A  Court  of  law  will  only  anist  a  person  who  has 
actually  supplied  a  wife  with  necessaries,  to  recover  the 
amount,  and  wiU  not  interfere  in  the  case  of  a  person 
who  has  advanced  money  to  the  wife  for  the  purpose 
of  providing  such  necessaries.  A  Court  of  equity, 
however,  considers  that  the  person  advancing  money 
is  entitled  to  stand  in  the  place  of  the  party  who 
actually  supplied  the  necessaries.  Jenner  v.  MorriSf 
29  Law  J.  Rep.  (n.8.)  Chanc.  923;  1  Dr.  &  8m. 
218. 

A  married  woman,  by  her  will,  in  exercise  of  her 
power  of  appointment  over  trust  monies,  made  seve- 
ral bequests,  and,  "after  payment  of  her  just  debts, 
funeral  and  testamentary  expenses,  and  the  expenses 
attending  the  execution  of  her  will,  appointed"  the 
residue  of  the  trust  monies  among  her  nieces: — 
Held,  that  the  charge  of  funeral  expenses  was  not 
contingent  upon  her  surviving  her  husband,  and  that 
her  husband  surviring  was  entitled  to  repayment  out 
of  the  trust  monies  of  money  paid  by  him  in  respect 
of  such  expenses.  WUleter  v.  J>obie,  2  Kay  &  J. 
647. 

(c)  Zdability  for  Necesicuiea  mppUed  for  Children 

to  Wife's  Order. 

Where  the  defendant  went  abroad,  but  provided 
his  wife  with  a  sufficient  allowance  for  the  support  of 
their  children,  and  the  wife  afterwards  lived  in  adul- 
tery with  another  man,  and  the  plaintiff  was  called 
in  as  a  medical  man  to  attend  the  children, — Held, 
that  he  could  not  recover  against  the  defendant;  and 
that  the  wife  had  no  general  authority,  either  as  wife 
or  agent,  to  bind  the  defendant  for  necessaries  for 
the  children.  Athyne  v.  Pearoe,  26  Law  J.  Rep. 
(n.8.)  C.P.  252;  2  Com.  B.  Rep.  N.S.  763. 

(C)  WiFB. 

(a)  Rights  cmd  Powers, 

The  plaintiff  and  D,  since  deceased,  holders  of 
stock  as  trustees,  had  given  a  power  of  attorney  to 
the  defendants,  who  were  bankers,  to  receive  the 
diridends  and  pay  them  to  the  cestui  que  trust,  a 
married  woman.    She  had  given  the  defendants 


directions  to  pay  the  dividend^  whan  received,  to  8, 
who  had  lent  money  to  her  and  her  husband.  Sub- 
sequently, however,  she  wrote  to  the  defendants  that 
in  consequence  of  the  death  of  one  of  the  trustees 
she  had  been  obliged  to  have  a  new  power  of  attorney 
made  to  receive  her  own  dividends,  and  that  she 
would  not  trouble  the  defendants  any  longer  to 
receive  them»  No  new  power  of  attorney  was  in  fiict 
made.  After  this  letter  the  defendants  received  a 
dividend,  and  paid  it  over  to  8 : — Held  (reversing 
the  judgment  below,  26  Law  J.  Rep.  (n.s.)  Exch. 
36;  1  Hurl.  A  N.  452),  that  an  action  by  the  plain- 
tiff against  the  defendants  for  not  paying  the  divi* 
dend  to  the  cestui  que  (rust  could  not  be  sustained, 
as  her  letter  did  not  amount  to  a  revocation  of  the 
dhection  to  pay  S.  Clark  v.  Lcmrie  (Ex.  Ch.),  26 
Law  J.  Rep.  (n.s.)  Exch.  317;  2  Hurl.&  N.  199. 

(6)  Property  and  Settlement  thereof. 

The  goodwill  of  a  busineBS,  carried  on  by  a  wife 
before  marriage,  and  afterwards  by  the  husband  and 
wife,  survives  to  her:  she  may  dispose  of  it  and 
receive  the  purchase-money  for  her  own  benefit,  even 
though  it  is  carried  on  upon  leasehold  premises 
forming  a  part  of  the  estate  of  the  testator,  which 
were  disposed  of  by  his  will.  Morris  v.  Moss,  25 
Law  J.  Rep.  (n.s.)  Chanc  194. 

Gross  misconduct  of  a  husband  (adultery  and 
desertion)  will  not  of  itself  disentitle  him  to  an^ 
share  of  the  subsequently-acquired  property  of  his 
wife.  Aubrey  v.  Brown,  25  Law  J.  Rep.  (n.8.) 
Chanc.  446. 

In  determining  the  amount  to  be  settled  upon  a 
married  woman  out  of  after- acquired  property,  the 
Court  will  take  into  consideration,  not  only  any 
previous  settlement  of  property  emanating  from  the 
wife  or  the  husband,  but  also  any  bequest  for  her 
separate  use  under  the  will  of  a  third  person.    Ibid. 

An  infant  was  entitled,  under  a  will,  to  a  rever- 
sionary interest  in  residuary  personalty  expectant  on 
the  death  of  a  life  annuitent.  The  InfEint  executed 
marriage  articles,  agreeing,  when  of  age,  to  settle  all 
her  interest  under  the  will  on  the  trusts  of  the 
articles.  She  married,  and  attained  her  majority. 
She  did  no  act  to  confirm  the  articles,  but  always 
refused  so  to  do.  The  trustee  of  the  articles  was 
also  an  executor  of  the  will.  As  executor  he 
retained  in  his  hands  the  surplus  interest  arising 
from  the  expectant  share  of  the  infiint  in  the  per- 
sonalty. As  trustee  of  the  articles  he  lent  some 
of  the  trust  monies  to  the  husband,  on  the  security 
of  a  mortgage  f^om  him.  During  the  life  of  the 
husband,  he  and  his  wife  jointly  petitioned  the  Court 
in  respect  of  the  trust  accounts;  and  Uie  wife  signed 
a  receipt  for  interest  on  the  mortgage  money.  The 
husband  died;  and  after  his  death,  the  wife  gave  the 
trustee  of  the  articles  a  receipt  for  other  supposed 
arrears  of  interest  on  the  mortgage  money,  assuming 
it  to  be  her  trust  monies  under  the  articles.  The 
mortgage  was  called  in.  The  annuitent  died,  and 
the  residuary  personalty  then  became  divisible.  On 
a  petition  by  the  wife  praying,  imUr  aUat  payment 
to  her  of  the  above-mentioned  sum  of  surplus  in- 
terest, and  of  the  mortgage  money, — Held,  as  to 
these,  that  there  had  been  a  reduction  into  posses- 
sion during  the  husbandls  life,  and  that  they  were 
subject  to  the  articles.  BemUks  v.  Birketi,  25  Jaw 
J.  Rep.  (n.8.)  Chanc.  887* 
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Part  of  the  infiixitlB  revenionarj  interott  consisted 
of  the  purchase- monej  of  real  estate  which  had  been 
aold,  and  of  real  estate  ordered  to  be  sold  but  not 
sold.  The  purchase-monej  was  in  court :-— Held, 
as  to  these,  that  she  was  entitled  to  the  purchase- 
monej  absolutely,  and  to  an  equitable  fee  in  the 
unsold  realty,  independent  of  the  articles.    Ibid. 

A  testator  bequeathed  ZOQL  to  a  married  ladj. 
The  executor  having  the  yerbal  authority  of  the 
lady  and  her  husband,  appropriated  in  satisfaction  of 
the  legacy  a  debt  of  h'ke  amount  due  to  the  testator's 
estate  on  the  security  of  a  warrant  of  attorney. 
After  the  appropriation,  the  debtor  regularly  paid 
to  the  lady  and  her  husband  interest  on  the  debt. 
The  debtor,  with  their  consent,  paid  50/.,  part  of  the 
800^,  to  the  husband's  daughter,  who  gave  to  the 
husband  and  wife  a  promissory  note  for  the  amount 
The  wife  had  no  separate  estate.  Upon  the  bank- 
ruptcy of  the  husband,  one  of  the  Commissioners 
decided  that  the  chose  in  action  of  the  wife  had  by 
these  means  been  reduced  into  possession,  and  that 
the  wife  had  no  equity  for  a  settlement  either  out  of 
the  2S0L  or  the  50/. ;  but, — Held,  reversing  the  order 
of  the  Commissioner,  that  the  260/.  still  remained  a 
chose  in  action,  and  was  liable  to  the  wife's  equity 
for  a  settlement;  but  as  to  the  50/.,  qucBre.  Ulti- 
mately, the  whole  800/.  was,  by  arrangement,  settled 
upon  the  wife.  Bx  parte  Norton,  in  re  Selby  and 
Norton,  25  Law  J.  Rep.  (n.b.)  Bankr.  43;  8  De  Gex, 
M.  &  O.  258. 

An  estate  was  devised  to  A  B  for  life,  with  re- 
mainder to  C  D  in  tail,  chaiged  with  200/.  payable 
to  E  F,  a  married  woman,  on  the  death  of  A  B. 
During  the  life  of  A  B,  E  F  and  her  husband  assigned 
this  legacy  to  her  iather  as  a  security  for  200/.  then 
advanced  by  him  to  the  husband;  but  the  assignment 
contained  no  covenant  to  pay  or  proviso  for  redemp- 
tion. The  fiither  died,  leaving  C  D  his  executor 
and  sole  residuary  l^tee,  and  he  paid,  on  account 
of  the  father's  debts,  a  larger  amount  than  the  per- 
sonal estate  he  received*  A  B  died,  leaving  the 
husband  surviving,  and  thereupon  C  D  came  into 
possession  of  the  estate.  E  F  instituted  a  suit  to 
have  the  legacy  settled  upon  her  and  her  children; 
but  it  was  held  (reversmg  the  decision  of  one  of  the 
Yioe  Chancellors),  that  the  legacy  had  been  reduced 
into  possession,  and,  therefore,  that  she  was  not 
entitled  to  a  settlement  AUday  v.  FUtdier,  26 
law  J.  Rep.  (n.s.)  Chanc.  519;  1  De  Oex  &  J.  82. 

A  sum  of  money  having  been  left  by  will  to  a  mai^ 
lied  woman,  it  was  agreed  by  the  husband  and  wife 
that  a  settlement  should  be  made.  Difficulties  sub- 
sequently arose,  and  the  parties  altered  their  views, 
and  called  upon  the  trustee  of  the  will  to  hand  over 
the  money  to  the  husband.  The  trustee  declined 
to  do  BO,  and  paid  the  fond  into  court  under  the 
Trustees*  Relief  Act  Upon  a  petition  by  the  husband 
and  wife,  that  the  money  might  be  paid  out  to  the 
husband,  and  that  the  trustee  might  pay  the  costs 
occasioned  by  his  conduct,  it  was  held,that  no  binding 
agreement  for  a  settlement  had  been  shewn,  but  that 
the  trustee  was  justified  in  the  course  he  had  pursued, 
and  his  costs  must  be  paid.  In  re  Bendyeke,  26  Law 
J. Rep.  {KB.)  Chanc  814. 

Upon  taking  the  separate  consent  of  a  married 
woman,  no  person  connected  with  the  husband  ought 
tp  be  present    Ibid. 

A  fiither  by  his  will  settled  stock  upon  his  daughter 


for  life,  remiunder  to  her  issue,  subject  to  a  life 
interest  in  any  husband  who  might  survive  her.  She 
married  and  had  one  only  child,  a  son,  and  her  husband 
died.  When  she  had  attained  eighty  years  of  age 
she  married  a  gentleman,  a  member  of  the  Irish  and 
English  bar,  of  about  fifty-four  years  of  age.  She 
had  accumulated  much  personal  property,  the  savings 
of  her  income.  Before  the  marriage  (which  it  was 
agreed  should  be  kept  secret  from  the  son)  a  very 
voluminous  and  long-continued  correspondence  took 
place  between  the  lady  and  gentleman,  in  which  she 
insbted  that  her  property  should  be  settled  so  that 
she  should  have  the  command  of  it  *'as  if  still  un- 
married," he  being  entitled,  as  husband,  to  a  h'fe 
interest,  if  surviving,  in  the  stock  bequeathed  by  the 
fother^  will.  The  intended  husband  drew  two  docu- 
ments, in  very  obscure  language,  in  one  of  which  he 
bound  himself  to  consent  to  her  **  disposition  of  a 
sum  of  2,000/.  out  of  whatever  funds  or  dividends 
she^  should  be  "entitled  to,  be  possessed  of^  or  have 
legally  acquired  at  the  time  of  her  decease."  The 
marriage  took  place,  and  was  kept  secret  from  the 
son  until  the  wifels  decease  (she  continuing  the  use 
of  her  vidual  name),  which  took  place  in  about  six 
months,  without  her  having  made  any  disposition  of 
her  savings,  leaving  her  son  sole  next-of-kin.  After 
her  decease  the  husband  filed  a  bill  against  the  trustee 
of  the  fund  settled  by  the  fiither  of  the  lady  for  pay- 
ment of  the  life  interest,  and  the  son  filed  a  bill 
against  the  husband  praying  (amongst  other  things) 
a  declaration  that,  as  next-of-kin,  he  was  entitled  to 
the  savings  of  his  mother's  income.  The  validity  of 
the  marriage  was  conclusively  established,  before  the 
final  hearing  of  the  two  suits,  by  a  Court  of  compe- 
tent jurisdiction: — Held,  that  the  correspondence 
shewed  that  the  lady  implicitly  relied  upon  the  skill 
and  integrity  of  the  intended  husband  to  prepare 
instruments  to  carry  her  wishes  into  effect;  that  those 
wishes  were  proved  to  be  that  her  property  should 
be  so  settled  as  that  she  should  dispose  of  it  as  if 
unmarried;  that  the  Court  would  have  given  her  a 
life  estate,  with  power  of  appointment,  and  in  default 
for  her  next-of-kin  (to  the  exclusion  of  the  husband), 
and  that  no  such  settlement  having  been  prepared 
(as  it  was  the  duty  of  the  husband  to  have  prepared), 
the  husband  could  take  no  more  than  the  life  interest 
under  his  wife*^  father's  will,  and  the  son  was  entitled 
to  the  whole  of  his  mother's  savings;  and,  lastly, 
that  the  whole  costs  of  the  son^  suit  (with  a  small 
exception)  must  be  paid  by  the  husband.  Corley  v. 
Stafford;  Campbell  v.  Corley,  26  Law  J.  Rep.  (w.B.) 
Chanc.  865 ;  1  De  Gex  A  J.  288. 

In  the  suit  against  the  trustee,  the  trustee  was 
allowed  his  costs  out  of  the  fund ;  and  the  plaintiff 
and  defendant  had  to  bear  their  own  costs.     Ibid. 

A  married  woman,  whose  earnings  and  property 
were  protected  against  her  husband  and  his  creditors^ 
by  an  order  made  under  the  20  &  21  Vict  c.  85.  s.  21, 
on  account  of  his  desertion  of  her,  will  be  ordered 
the  payment  of  a  legacy  given  to  her  in  general 
terms.  In  re  Kingdey'e  TrusU^  28  Law  J.  Rep. 
(k.S.)  Chanc.  80 ;  26  Beav.  84. 

A  married  woman  entitled  to  a  legacy  in  reversion 
was  deserted  by  her  husband  in  the  year  1845.  The 
legacy  feU  into  possession  and  was  paid  into  court 
under  the  Trustees'  Relief  Act.  The  married  woman 
then  obtained  a  protection  order  under  the  Divorce 
and  Matrimonial  Causes  Act,  and  upon  her  petition 
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the  Court  ordered  the  money  to  be  paid  out  to  her* 
In  re  BaMon'9  Trust,  28  Law  J.  Repu  (m.s.)  Chanc. 
834  ;  4  Drew.  446. 

The  whole  of  a  fund  in  court  belonging  to  a  mar- 
ried woman  was  settled  (under  the  circumstances) 
upon  herself  and  children,  in  exclusion  of  the  assig- 
nee, for  value,  of  her  huslKmd;  though  she  was  in  the 
receipt  of  a  further  income  for  life  of  26/.  a  year,  and 
was  living  with  her  husband.  In  re  Welchman,  and 
in  re  the  Trtuteet*  Rdirf  Act,  28  Law  J.  Rep.  (n.8.) 
Chanc.  647 ;  1  Giff.  31. 

A  married  woman  having  instituted  a  suit  and 
obtained  a  decree  for  specific  perfonnance  of  a  con- 
tract entered  into  by  her  husband,  for  the  settlement 
of  her  estate,  cannot  afterwards  repudiate  the  (K>n- 
tnict;  for,  by  instituting  the  suit,  she  gives  tlie  Court 
jurisdiction  to  bind  her  interests,  and  it  is  no  objection 
that  this  has  not  been  done  by  deed  acknowledged 
under  the  Fines  and  Recoveries  Act  Barrow  ▼. 
Barrow,  27  Law  J.  Rep.  (n.s.)  Chanc.  678;  4  Kay 
Sl  J.  409. 

Divorce  does  not  give  the  Court  jurisdiction  to  set 
aside  a  marriage  settlement.  £vanB  v.  CarringUm, 
29  Law  J.  Rep.  (n.s.)  Chanc.  330. 

After  the  dissolution  of  a  marriage  by  the  Divorce 
and  Matrimonial  Causes  Court,  the  husband  filed  a 
bill  for  the  purpose  of  setting  aside  the  marriage  set- 
tlement, and  also  a  deed  of  separati<m.  It  allied 
that  C,  the  plaintiff^s  late  wife,  had  previous  to  her 
marriage,  and  unknown  to  the  plaintiff  committed 
fornication  with  R ;  that  the  connexion  was  renewed 
after  marriage;  that  the  marriage  as  well  as  the  set- 
tlement was  procured  by  fraud  and  collusion  of  C 
with  R,  and  that  C  had  fraudulently  procured  the 
plaintiff  to  execute  the  deed  of  separation  for  the 
purpose  of  more  securely  cariying  on  her  intercourse 
with  R.  Upon  demurrer,  it  was  held,  that  the  alle- 
gation of  fraud  and  collusion,  without  any  more  pre- 
cise stat^nent  of  facts,  was  not  sufficient  to  give  the 
Court  jurisdiction  to  set  aside  the  settlement ;  and 
also  that,  in  the  absence  of  any  all^ation  of  adultery 
committed  between  the  date  of  the  marriage  and  the 
execution  of  the  deed  of  separation,  there  was  nothing 
in  the  bill  on  which  relief  in  respect  of  that  deed 
could  be  founded.     Ibid. 

The  mere  deposit,  by  way  of  equitable  mortgage, 
by  a  husband,  of  the  title-deeds  of  property  upon 
which  his  wife  has  a  security  for  the  repayment  of 
money,  will  not  bar  her  right  by  survivorship  to  such 
security.  Michehnore  v.  Mudffe,  29  Law  J.  Rep. 
(k.s.)  Chanc.  609;  2  Gifi:  183. 

A  B,  a  married  woman,  who  was  absolutely  entitled 
to  stock  in  court,  being  separately  examined,  desired 
it  to  be  transferred  into  the  names  of  trustees,  ''upon 
trust  for  her  absolutely,  and  that  the  dividends  should 
be  held  and  applied  for  her  separate  use  for  her  life.^ 
This  was  accordingly  done: — Held,  that,  during 
coverture  she  could  dispose  of  her  life  interest,  held 
for  her  separate  use,  but  not  of  her  revearsionary  inter- 
est; and  the  trustee  having  at  her  request  advanced 
the  fund  to  her  husband,  whereby  it  was  lost,  was  held 
liable  to  replace  it,  but  her  life  interest  was  made 
answerable  for  the  trusteed  indemnity.  Hanchett  v. 
Britcoe,  22  Beav.  496. 

The  whole  of  a  life  interest  in  a  fund  belonging  to 
a.  feme  covert  was  given  (under  the  circumstance^  to 
her  in  exclusion  of  all  right  of  the  assignee  in  insol- 
Tency  of  the  husband,  though  the  hus^d  and  wife 


wero  lit ii^  together.    Koober  ▼.  Stmrgis,  22  Beay. 

A  husband  covenanted  to  settle  the  share  of  his 
wife  and  of  himself  "in  her  right  ^  in  the  stocks  com* 
prised  in  her  great-unclels  will.  Under  the  will  the 
fund  was  limited  to  the  husband  in  case  of  his  sur- 
viving bis  wife  and  her  father,  and  of  there  being  no 
issue: — Held,  that  the  husband*s  interest  was  not 
comprised  in  his  covenant.  IbbeUon  v.  Orote,  26 
Beav.  17. 

A  wife  was  deserted  by  her  husband.  Afterwards 
her  father  bequeathed  a  fund  for  her  separate  use, 
without  power  of  anticipation,  and  she  subsequently 
obtained  a  protecting  order  under  the  20  &  21  Vict, 
c.  85.  s.  21 : — Held,  that  she  was  entitltMl  to  payment. 
Co<^  V.  Fuller,  26  Beav.  99, 

A  wife  has  no  equity  to  a  settlement  out  of  her  life 
interest  as  against  the  husband's  assignee  for  valuer 
Be  Duffy's  Trust,  28  Beav.  386. 

Settlement  in  contemplation  of  marriage  of  an- 
nuity secured  by  bond  to  N,  (the  intended  wife) 
together  with  arrears  then  due,  upon  trust  for  her 
separate  use,  the  receipts  of  N,  her  appointees  or 
assigns,  to  be  good  discbaiges  for  the  annuity  and  all 
arrears,  and  all  future  and  growing  payments,  and 
after  her  decease  upon  trust  to  pay  all  and  singular 
the  said  trust  moniee,  or  such  of  them  as  should  be 
unpaid  or  undisposed  of  at  the  time  of  her  decease 
(in  the  events  which  happened)  to  her  children 
iywmvnjatifn),  with  provisions  for  their  maintenance, 
education  and  advancement.  Subsequently,  the  an- 
nuity being  in  arrear  to  an  aoMunt  exceeding 
8,000/.,  N  and  her  trustees  released  the  annuity 
and  all  arrears  and  future  payments,  and  in  con- 
sideration of  such  release,  the  obligor  conveyed 
certain  hereditaments  to  trustees  upon  trust  to  sell, 
and  out  of  the  proceeds  to  pay  3,000/.  to  N,  her 
executors  or  administrators,  and  the  surplus  to  him- 
self, N  being  a  party  to  such  conveyance: — Held, 
that  upon  N's  death  the  3,000/.  passed  to  her  hus- 
band, and  was  not  impressed  wiUi  any  trust  for  the 
benefit  of  her  children.  Calvert  v.  JofmsUntt  3  Kay 
&  J.  556. 

Where  a  person  entitled  to  a  share  in  a  fund  in 
court,  and  her  incumbrancer  or  assignee  are  before 
the  Court,  and  one  set  of  costs  only  is  allowed  in 
respect  of  that  share,  those  costs  are  given  to  the 
incumbrancer  or  assignee.  Ward  v.  Yaties,  1  Dr. 
&  Sm.  80. 

In  giving  effect  to  the  wife^s  equity  for  a  settlement 
of  a  fund  in  court,  the  rule  of  settling  half  on  the 
wife  is  departed  from,  either  where  the  fund  is  very- 
small,  and  the  husband  is  not  in  a  position  to  main- 
tain his  wife,  or  where  the  husband  has  received  a 
much  larger  amount  in  right  of  his  wife  without 
appropriation  for  her  maintenance.     Ibid.  . 

Where  the  fiind  settled  by  the  Court  has  been 
assigned,  the  Court,  after  providing  for  the  wife  and 
her  children,  declares  an  ultimate  trust  in  case  of  the 
wife  dying  in  the  husband's  lifetime  without  issue  in 
fevour  of  the  assignee.    Ibid. 

Although,  according  to  the  law  of  Scotland,  a  wife  * 
has  no  equity  to  a  settlement,  still,  if  she  be  a  ward  of 
this  Court,  Uie  Court  is  bound  before  parting  with 
her  funds  to  her  husband,  to  take  care  that  proper 
provision  is  made  for  her.  In  re  Tweedales  JSetile- 
fnent,  John.  109. 

A  promise  to  a  woman  about  to  marry  of  a  9um 
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of  money  **to  be  aettled  for  her  benefit  previous  to 
the  marriage,"  if  communieated  to  her  intended  hat- 
band, entitle!  her  to  call  for  a  settlement  for  the 
benefit  of  her  children,  but  if  she  dies  without  exer- 
cising that  T^ht,  her  husband  as  her  administrator  is 
entitled  abeolutelj,  to  the  exclusion  of  the  iseue  of 
the  mairiage.    Xovetf  v.  LameU,  John.  118. 

(D)   SbPABATI  ESTATl. 

(a)  Power  over  <md  Ditpo$Uimi  of. 

In  1817  a  husband  and  wiic  verbally  agreed  that 
they  would  divide  their  furniture  and  effects,  and  live 
separate,  that  the  wife  should  maintain  herself,  and 
that  the  husband  should  allow  her  to  enjoy  her  earn- 
ings for  her  separate  use,  and  that  neither  should 
interfere  with  the  other.  In  pursuance  of  this  agree- 
ment, they  divided  their  effects  and  separated ;  the 
wife  engaged  in  business  and  died  in  1856,  leaving  a 
will,  bequeathing  money  which  she  had  acquired  in 
her  business  since  the  separation.  In  a  suit  insti- 
tuted for  a  grant  of  administration  against  the 
executor  named  in  the  wifelB  will,  an  allegation  was 
given  in  by  the  latter  pleading  the  above  foots. 
The  admission  of  this  allegation  being  opposed, — 
Held,  that  it  was  admissible,  inasmuch  as  under  the 
drcumstanoes  stated  in  it,  the  property  acquired  by 
the  wife  after  the  separation  became  her  separate 
property,  and  as  such,  might  be  bequeathed  by  her. 
ffaddcn  v.  FUtdgaie^  27  Law  J.  Bep.  (N.8.)  Prob. 
&  M.  21;  1  Sw.  &  Tr.  48. 

In  a  suit  instituted  by  a  married  woman  by  her 
next  friend  against  the  trustees  of  a  will  for  an 
account,  it  was  held  that  a  married  woman  having 
property  to  her  separate  use,  without  power  of  anti- 
cipation, had  power  to  bind  the  eorpva  of  the  estate 
by  a  compromise  entered  into  by  her.  WUUm  v.  HiU, 
35  Law  J.  Rep.  (ir.s.)  Chanc  156. 

A  wife  who  lives  with  her  husband  and  has  sepa- 
rate property,  over  which  she  has  a  power  of  appoint- 
ment by  deed  or  will,  is  entitled  to  dispose  not  only 
of  the  capital,  but  also  of  the  savings  out  of  income, 
and  that  by  a  general  residuary  clause  in  her  will. 
Hwrnjihery  ▼.  RicKardi,  25  Law  J.  Rep.  (ir.s.) 
Chanc.  442. 

The  income  of  property  settled  to  the  separate 
use  of  a  wife  is  not  converted  into  general  personalty, 
nor  is  the  right  of  control  over  it  abandoned  by  its 
being  transmitted  by  the  halves  of  notes  of  the  Bank 
of  England,  one  half  of  which  only  had  been  received 
and  acknowledged  by  her  before  her  death  ;~-or  by 
bdng  invested  in  the  names  of  trustees  in  the  pur- 
chase of  long  annuities,  without  any  reference  to  her 
settlement  or  to  the  source  whence  the  purchase- 
money  arose; — or  by  its  being  secreted  in  the  house 
of  her  husband;  but  a  sum  of  money  found  after  her 
death  secreted  in  the  house  of  her  husband,  without 
any  evidence  of  the  source  whence  it  was  derived, 
was  held  to  be  the  property  of  the  husband.    Ibid. 

8  N  having  paid  off  a  debt  secured  by  mortgage 
Qpon  real  estates,  in  the  equity  of  redemption  of  which 
his  wifo  was,  at  the  date  of  their  marriage,  entitled 
to  a  lifo  interest  to  her  separate  use,  afterwards,  with- 
out her  pririty,  assigned  the 'mortgage  to  the  solicitor 
of  himself  and  wife,  as  security  for  a  debt  due  to  such 
sdidtor  for  costs  principally  incurred  in  a  suit  in  which 
be  acted,  firat  for  the  wifo  before  her  marriage,  and 
afterwards  for  both  the  husband  and  wife: — Held, 
that  such  assignment  was  a  valid  security  as  against 
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the  wife's  Itfo  interest  in  the  hereditaments  assigned. 
Nd8<m  V.  BoUk,  27  Law  J.  Rep.  (ir.s.)  Chanc.  110. 

The  solicitor,  baring  subsequently  purchased  from 
the  original  mortgagee,  for  40^.,  a  debt,  for  costs,  of 
175J.,  which  the  latter  would  have  been  entitled  to 
have  added  to  his  mortgage  debt,  was  held  entitled,  as 
against  the  wife,  to  the  benefit  of  such  purchase,  but 
to  the  extent  only  of  securing  himself  in  respect  of 
the  debt  due  to  him  ftom  the  husband.     Ibid. 

A  bill  of  exchange  was  drawn  in  fovour  of  a  mar- 
ried woman,  and  sent  by  her  trustees  in  a  letter  to 
her.  Her  husband  surreptitiously  obtained  possession 
of  the  bill,  and  signed  her  name  to  it  without  her 
knowledge  or  concurrence,  and  baring  indorsed  and 
discounted  it  through  one  P,  who  also  indorsed  it, 
he  absconded.  The  wife,  before  the  bill  became 
due,  discovered  the  fhiud,  and  gave  notice  to  the 
acceptors,  who  refused  to  pay  at  maturity.  The 
discounters  recovered  at  law  against  P,  who  sued  the 
acceptors.  The  wife,  by  her  next  friend,  filed  her 
bill  to  restrain  this  action,  and  prayed  that  the 
acceptors  might  be  ordered  to  pay  the  money  to  her 
on  her  separate  receipt  The  Master  of  the  Rolls 
decided  that  no  rights  could  be  gained  under  the 
forged  signature;  that  the  payee  being  a  married 
woman  affected  the  party  taking  the  bill  with  notice 
that  it  was  the  separate  property  of  the  wife;  that 
the  holder  had  a  right  to  retain  it,  though  he  must 
not  sue  upon  it,  and  that  the  acceptors  must  pay  the 
money  to  the  married  woman.  Upon  appeal,  the 
Lords  Justices  held,  that  P.  was  a  Jxmd  fide  holder 
for  value,  and  as  such  legally  entitled  to  the  bill; 
that  the  Court  would  not  interfere  to  defeat  his  title; 
and  that  no  blame  was  attributable  to  him  for  not 
making  inquiries  other  than  of  the  husband,  as  to  the 
wifelB  signature;  and  they  dismissed  the  bill,  with 
costs.  Dawson  v.  Prince,  27  Law  J.  Rep.  (n.s.) 
Chanc.  169;  2  Do  Gex  &  J.  41;  26  Law  J.  Rep. 
(ir.s.)  Chanc.  849. 

Whether  the  feuCt  of  the  payee  being  a  married 
woman  being  known  was  constructive  notice  that  the 
money  formed  part  of  her  separate  estate — quart. 
Ibid. 

A  husband  and  wife  joined  in  mortgaging  the  wife's 
separate  estate,  and  the  husband  covenanted  to  secure 
the  repayment  of  the  debt, — Held,  that  parol  en- 
dence  might  be  admitted  to  shew  that  the  money  so 
borrowed  was  for  the  benefit  of  the  wife;  that  the 
husband's  joining  in  the  mortgage  deed  was  only  by 
way  of  suretyship;  and  that  his  estate  would  be 
indemnified  by  the  separate  estate  of  his  wife.  Qray 
V.  Dcwnumt  27  Law  J.  Rep.  (n.s.)  Chanc.  702. 

Property  settled  to  the  separate  use  of  a  married 
woman,  without  power  of  anticipation,  cannot  be 
applied  to  make  good  a  breach  of  trust  committed 
by  her ;  and  the  circumstance  that  she  herself  was 
the  settlor  makes  no  difference.  Clive  v.  Carew^ 
28  Law  J.  Rep.  (n.s.)  Chanc.  685;  1  Jo.  &  H.  199. 

A  legacy  of  1 ,000/.  bequeathed  to  the  separate  use 
of  a  married  woman  was  paid  to  her,  she  and  her 
husband  both  joining  in  a  release  to  the  executors. 
The  money  was  then  allowed  to  get  into  the  hands 
of  the  husband,  who  paid  it  to  his  own  bankers,  and 
mixed  it  with  his  own  money,  and  employed  it  in  bis 
own  business  and  in  the  fomily  expenditure.  This 
continued  nearly  twenty  years,  when  the  husband 
died.  There  was  no  evidence  to  shew  the  circum- 
stances under  which  the  money  was  paid  to  the 
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hueband't  banken^  nor  any  proof  of  any  formal  anent 
on  th«  part  of  the  wife  to  the  mode  of  dealing  with 
the  fund  by  the  husband,  or  of  any  gift  of  the  fund 
by  her  to  him : — Held,  notwithttanding,  upon  special 
case,  that  the  wife^  assent  to  the  employment  and 
expenditure  of  the  money  by  the  husband  must  be 
presumed,  and  that  she  could  not  be  allowed  to  claim 
It  back  from  the  husband's  estate,  as  if  still  aflPected 
by  the  trust  for  her  separate  use.  Oardner  ▼.  Qard- 
iier«  28  Law  J.  Rep.  (n.8.)  Cbanc.  9C8;  1  Oiff.  126. 
Upon  a  marriage  an  estate  was  Tested  in  trustees 
for  the  wife  for  life,  for  her  separate  use,  and,  after 
the  decease  of  her  husbandi  for  such  persons  as  she 
should  by  deed  or  will  appoint.  She  appointed  the 
reversion  expectant  on  her  decease  to  secure  money 
lent  to  her  husband,  and,  subsequently,  she  executed 
another  deed  and  appointed  the  estate  to  her  son:-— 
Held,  that  a  mortgij^  contracting  with  a  married 
woman  must  be  taken  to  have  known  that  she  could 
only  bind  that  which  was  settled  to  her  separate  use. 
ffobda^r.  Pelen,  29  Law  J.  Rep.(if.8.)  Chanc.  780; 
28  BeaT.  854. 

Held,  also,  in  the  absence  of  fraud  or  misrepresen- 
tation, that  itkt  reversion  expectant  on  her  decease 
was  not  subject  to  the  mortgage  debt,  and  that  the 
son,  as  appointee,  took  the  estate  discharged  of  the 
mortgage.     Ibid. 

Property  was  settled  to  the  separate  and  inalien- 
able use  of  a  married  woman  for  life,  and  the  trustees 
ware  authorized  out  of  the  monies  which  should  come 
to  their  hands,  to  reimburse  themselves  all  expenses 
to  be  incurred  in  or  about  the  execution  of  the  trusts, 
or  any  matter  reUting  to  the  settlement.  A  bill  filed 
by  her  by  her  next  friend,  complaining  of  a  breach 
of  trust,  and  to  remove  the  trustees^  was  dismissed 
with  costs;  but,  by  consent,  new  trustees  were  to  be 
appointed,  and  a  receiver  to  get  in  the  income. 
Before  new  trustees  had  been  appointed  and  the  costs 
paid  by  the  next  friend,  he  became  insolvent : — Held, 
that  the  income  in  the  hands  of  the  receiver  was 
applicable  to  the  payment  of  the  trustees'  costs. 
iyOeehfner  v.  Scott,  24  Beav.  239. 

A  testator  bequeathed  personal  estate  in  trust  for 
the  separate  use  of  a  feme  covert,  and  without  power 
of  anticipation.  The  legatee  was  at  the  date  of  the 
will  domiciled  abroad,  and  had  continued  so  ever 
smce.  By  the  law  of  her  domidl  the  restraint  against 
anticipation  was  disregarded ;  but  this  Court  never- 
theless refused  to  give  effect  to  a  beneficial  arrange- 
ment made  by  her  anticipating  her  income.  PeiUon 
▼.  Brookmg,  25  Beav.  218. 

A  wife  was  entitled  to  an  annuity  for  her  aepnrate 
use,  which  was  payable  out  of  a  mortgage  on  her 
hnsband'a  estate.  The  wife  lived  with  her  husband, 
and  was  maintained  by  him.  The  wife's  trustee 
neglected  to  enforce  payment  of  the  mortgage  and 
interest,  and  was  held  liable  fbr  the  breach  of  trust: 
-—Held,  that  as  between  the  husband  and  wife,  the 
interest  applied  to  their  mutual  benefit  must  be  taken 
in  discharge  of  her  annuity,  and  that  the  trustee,  as 
against  the  wife,  was  entitled  to  the  same  equity. 
But  held,  also,  that  the  accruing  payment  of  the 
annuity  could  not  be  set  off  against  a  prior  existing 
claim  of  the  husband.    Payne  v.  LUUe,  26  Beav.  L 

The  wife^  separate  estate  was  invested  in  shares 

in  the  joint  names  of  herself  and  her  husband.    The 

'husband  induced  his  wife  to  join  in  selling  them, 

upon  his  promise  to  re-invest  the  produce  in  their 


joint  names.  The  husband  alone  reoeived  the  pro- 
duce, and,  unknown  to  his  wife,  he  employed  it  in 
part  payment  for  the  purchase  of  a  real  estate  con- 
veyed to  him  alone.  The  wife  survived  her  husband : 
—Held,  that  she  was  entitled  to  a  lien  on  the  real 
estate  for  the  amount.  SeaUi  v.  Baker,  28  Beav.  91. 

A  married  woman  entitled  to  the  income  of  a 
legacy  for  her  separate  use,  continued  for  fifteen 
vears,  with  full  notice  of  the  circumstances  affecting 
her  rights,  to  receive  income  on  the  footing  that  the 
legacy  was  liable  to  contribute  in  favour  of  the  resi- 
duary legatees  to  a  loss  occurring  on  the  rs-investment 
of  part  of  the  estate.  It  was  afterwards  decided  that 
the  legacy  was  not  liable  so  to  contribute,  but  roust 
be  paid  in  frill  :^-Held,  that  she  was  not  entitled  to 
recover  frt»m  the  residuary  legatees  the  difference 
between  the  income  of  the  full  amount  of  the  legacy 
and  the  reduced  income  she  had  actually  received. 
Stafford  v.  Stafford,  1  De  Oex  &  J.  198. 

VVhether  her  claim,  apart  from  acquiescence,  was 
not  to  a  great  extent  barred  by  the  Statute  of  Limit- 
ations— qwBre.    Ibid. 

Wife  entitled  for  life  to  income  of  settled  property 
for  her  separate  use,  without  power  of  anticipation. 
The  trustees  allowed  the  husband  to  use  1,000^  part 
of  the  trust  funds,  for  four  years ;  shortly  after  which 
period  the  wife  separated  frv»m  her  husband,  ax)d  then 
for  the  first  time  claimed  interest  on  the  1,0001.  for  the 
four  years.  She  admitted  she  had  allowed  her  hus- 
band to  receive  her  income,  so  long  as  he  behaved  to 
her  as  a  husband  ought  to  do:— Held,  that  the  wife 
was  not  entitled  to  Uie  interest  claimed.  Rowley  v. 
Umwin,  2  Kay  &  J.  138. 

Real  estate  devised  to  A,  the  wife  of  B,  her  heirs 
and  assigns  for  ever,  independent  of  B,  for  her  separate 
use  and  benefit,  with  power  to  appoint,  and  in  defoult 
remainder  over.  Personal  estate  to  A  for  her  sole 
and  separate  use,  indep^dent  of  her  husband  B,and 
her  receipts  alone  to  be  sufilcient  dischaiges: — Hel)), 
that  the  limitations  to  the  separate  use  of  A  did 
not  extend  beyond  the  husband  specifically  named. 
Moore  v.  Morrie,  4  Drew.  88. 

(Jb)  Liability  in  reepect  of  . 

A  married  woman  taken  in  execution  for  a  debt  is, 
as  a  matter  of  right,  entitled  to  be  discharged  out  of 
custody,  unless  it  be  shewn  that  she  has  at  her  com- 
mand separate  property,  which  she  can  at  the  time 
apply  to  the  payment  of  the  debt  Ivene  v.  BvlUr, 
26  Law  J.  Rep.  (N4i.)  Q.B.  145 ;  7  E.  &  B.  159. 

A  provision  in  an  assignment  in  trust  of  the  wife's 
property,  made  before  marriage,  for  a  conditional 
pecuniary  allowance  to  her,  at  the  discretion  of  the 
trustees,  the  Court  will  not  regard.    Ibid. 

Declaration  upon  a  covenant  in  a  deed  by  the 
defendant  and  wife  to  pay  money  Equitable  plea, 
that  the  defendant  and  bis  wife,  by  the  said  deed, 
mortgaged  certain  land,  of  which  they  were  seised 
in  fee  in  right  of  the  wife,  to  the  plaintiff  in  fee^  as  a 
security  for  the  money  mentioned  in  the  declaration, 
which  the  plaintiff  had  lent  at  the  request  of  the  wife, 
in  order  to  pay  off  a  bond  given  by  the  defendant,  at 
the  request  of  the  wife,  for  a  debt  contracted  by  the 
wife  before  marrisge.  That  the  wife  died,  leaving 
the  plaintiff  her  heir-at-law,  on  which  he  became 
entitled  to  the  equity  of  redemption,  as  well  as  the 
legal  estate,  in  fee,  in  the  lands.  That  the  lands  were 
of  more  value  than  the  money  sought  to  be  recovered, 
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end  were,  at  the  mki*B  deetb,  the  primaiy  fund  ibr 
paying  off  the  debt,  which  had  therefore  been  satis- 
fied, in  equity,  before  suit,  bj  the  value  of  the  land: 
— Held,  that  Uie  plea  raised  a  good  equitable  defence, 
and  sudi  as  might  be  plead^  under  the  Common 
Law  Procedure  Act,  1854,  s.  8S,  as  it  disclosed  &ct8 
that  would  entitle  the  defendant  to  an  absolute  and 
perpetual  injunction.  Oee  v.  Smarts  26  Law  J.  Rep. 
(n.b.)  Q.B.  805;  8  E.  &  B.  818. 

(E)  Sbpabation  Dbbds. 

By  a  deed  of  separation,  the  husband  covenanted 
**  that,  as  and  by  way  of  a  provision  for  the  wife,  he 
and  his  executors  would  pay  to  the  trustee  or  the 
wife,  during  her  life,  10«.  weekly.**  Proviso:  '*that 
in  case  the  husband  and  wife  should  at  any  time 
theieafter  consent,  by  any  writing  under  their  hand^ 
duly  attested,  to  live  and  cohabit  and  should 
accordingly  live  and  cohabit  together,  as  man  and 
wHe,  for  the  space  of  one  month  next  thereafter, 
the  deed  should  thenceforth  be  void  " : — Held,  that 
the  deed  was  not  avoided  by  subsequent  cohabita- 
tion without  any  writing.  Bandle  v.  OotUd,  27 
Law  J.  Rep.  (n.s.)  Q.B.  57;  8  £.  &  B.  457. 

Where  husband  and  wife  separate  by  mutual  con- 
sent, and  an  agreed  allowance  is  paid  to  her,  the 
husband  will  not  be  liable  even  for  necessaries  sup- 
plied to  her  without  his  knowledge,  and  the  question 
of  the  adequacy  of  the  allowance  is  not  for  the  jury. 
Jokfutm  V.  Sumner,  27  Law  J.  Rep.  (n.s.)  Exoh. 
341;  8Huri.&N.  261. 

It  may  be  otherwise  where  the  husband  has 
turned  his  wife  away  or  deserted  her  without  just 
cause,  and  left  her  destitute;  in  such  cases  there  may 
be  an  authority  implied  from  necessity,  and  so  if  an 
allowance,  not  agreed  upon,  is  made  and  is  inade- 
quate, or  is  not  paid.  But  in  all  cases  where  the 
wife  is  living  apart  from  the  husband,  it  is  for  the 
plaintiff  to  shew  facts  whence  an  authority  to  pledge 
bis  credit  is  to  be  inferred.    Ibid. 

Upon  the  separation  of  husband  and  wife  the 
husband  covenanted  with  a  trustee  for  the  wife  to 
pay  her  an  annuity  for  her  life.  Shortly  before  the 
death  of  the  husband,  and  at  his  solicitation,  a 
reconciliation  and  recohabitation  took  place  in  con- 
sideration of  a  parol  promise  by  him  to  the  wife  and 
to  her  tniatee  to  continue  the  payment  of  the  an- 
nuity to  her,  and  to  charge  it  upon  his  real  estate. 
The  husband  died  without  having  carried  into  effect 
the  parol  promise: — Held,  that  such  promise  was 
effectual  to  chaige  the  land  with  the  annuity  as 
again«ttbe  devisee  of  the  real  estate  under  the  hua- 
band*8  will.  Webtter  v.  Webtter,  27  Law  J.  Rep. 
(n.8.)  Chanc  115. 

A  wife  sued  her  husband  in  the  ecclesiastical 
eourt  for  a  divorce,  on  the  ground  of  adultery  and 
cruelty.  A  compromise  of  the  suit  was  negotiated, 
and  an  agreement  was  signed  by  them  as  instruc- 
tiona  for  a  deed  of  separation.  The  agreement  con- 
tained stipulations  as  to  the  maintenance,  custody, 
and  education  of  the  children,  and  as  to  the  pro- 
perty, present  and  future,  of  the  husband  and  wife. 
Among  the  stipulations  as  to  the  children,  it  was 
provided  that  the  wife  was  to  have  the  custody  of 
two  of  them,  and  that  in  the  event  of  the-  death  of 
either  or  both,  the  husband  was  to  be  at  liberty  to 
place  one  or  both  of  the  surviving  children  in  their 
stead  under  her  chaige;  and  that  none  of  the  chil- 


dren should  be  sent  to  any  school  in  B,  but  that 
neither  of  the  children  left  in  the  husband^s  care 
should  be  sent  to  any  school  without  the  written  con- 
sent of  both  father  and  mother.  A  bill  was  filed,  by 
the  wife,  for  the  specific  performance  of  the  agreement, 
and  the  execution  by  the  husband  of  a  deed  of 
separation  in  accordance  therewith;  and  to  thi  bill 
a  demurrer  by  the  husband  was  allowed  on  the 
ground  of  the  provisions  as  to  the  children  being 
contrary  to  pubUc  policy.  VatmUart  v.  FannUuff, 
87  Law  J.  Rep.  (n.s.)  Chanc  289;  2  De  Gex  &  J. 
249;  27  Law  J.  Rep.  (n.s.)  Chanc  222;  4  Kay  & 
J.  62. 

By  an  agreement  for  a  separation  under  seal 
B  W,  in  consideration  of  the  agreements  therein 
contained  on  the  part  of  his  wife  J  W,  covenanted 
with  a  trustee  to  pay  for  her  separate  use  an  an- 
nuity, in  addition  to  the  income  to  which  she  was 
entitled  under  her  marriage  settlement,  and  also  to 
permit  his  daughter  H  W  to  reside  with  her;  and 
J  W,  who  was  entitled  under  her  marriage  settle- 
ment to  an  annuity  of  400/.  to  her  separate  use, 
without  power  of  anticipation,  covenanted  with  the 
same  trustee,  that  so  long  as  B  W  should  perform 
his  part  of  the  agreement,  she  would  maintain,  &c. 
H  W,  and  would  not  allow  B  W  to  be  sued  for  her 
debts.  Upon  demurrer  to  a  bill  filed  by  J  W-  for 
specific  performance  of  the  agreement,  and  for  the 
appointment  of  a  new  trustee, — Held,  that  such  a 
bill  could  not  be  sustained,  first,  because  there  waa 
no  consideration  for  the  agreement  on  the  part  of 
B  W;  secondly,  because  tiie  stipulation  as  to  the 
custody  of  the  daughter  was  illegal;  and,  thirdly, 
because  there  was  no  trurt  property  of  which  a  new 
trustee  could  be  appointed;  and  that  to  appoint  a 
new  trustee  would  be  in  effect  to  order  fresh  cove* 
nants  to  be  entered  into  with  a  new  covenantee^ 
Walrond  v.  Walnrnd^  28  Law  J.  Rep.  (n.s.)  Chanc. 
97;  John.  18. 

A  covenant  by  a  married  woman  having  property 
settled  to  her  separate  use,  without  power  of  anti- 
cipation, is  not  a  sufficient  consideration  to  support 
an  agreement  otherwise  voluntary.    Ibid. 

After  a  separation  between  a  husband  and  wife, 
an  action  was  brought  by  the  wife*s  mother  against 
the  husband  for  necessaries  supplied  to  the  wife,  and 
was  settled  by  arbitration.  Under  the  award  two 
deeds  were  executed,  by  one  of  which  a  previous 
post-nuptial  agreement  and  warrant  of  attorney  were 
recited,  and  in  pursuance  of  them  an  annuity  was 
made  payable  to  the  wife,  for  her  separate  use,  out 
of  trust  property,  to  which  the  husband  was  bene- 
ficially entitled.  By  the  other  deed  covenants  were 
entered  into  by  trustees,  on  behalf  of  the  wife,  that 
she  would  not  molest  the  husband,  and  fh)m  indem- 
nifying him  agninst  her  debts,  and  that  out  of  the 
annuity  granted  by  the  other  deed  the  wife  would 
support  &e  children  whom  the  husbiind  covenanted 
to  leave  under  her  charge,  and  there  was  a  proviso 
in  the  hitter  deed  making  it  void  on  the  husband 
and  wife  sgain  cohabiting.  The  wife^  conduct  ren- 
dered her  unfit  to  have  the  care  of  the  children: — 
Held,  first,  that  the  annuity  deed  waa  not  merely 
voluntary  or  incomplete,  but  created  an  effectual 
trust  not  affected  by  the  wife^  conduct  Secondly, 
that  the  two  deeds  were  not  so  connected  as  to 
render  the  validity  of  the  annuity  deed  dependent 
on  that  of  the  other.    Thirdly,  that  after  subsequent 
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cohabitation  the  children  had  no  title  to  msintenanca 
out  of  the  annuity.  Crouch  v.  Waller,  4  De  Oex 
&  J.  S02. 

An  agreement  made  before  or  after  marriage^ 
which  contemplates  a  voluntary  separation  of  hus- 
band and  wife,  is  void,  as  contmry  to  the  policy  of 
the  law.    M.  v.  W.,  3  Kay  &  J.  382. 

By  an  ante>nuptial  settlement  property  of  the 
husband  was  limited,  during  the  joint  lives  of  him* 
self  and  his  wife,  "if  she  should  so  long  continue  to 
live  with  him,  and  should  not  live  separate  and  apart 
from  him  through  any  iault  of  her  own,'*  in  trust  for 
the  use  of  the  wife,  without  power  of  antidpataon; 
and  after  the  decease  of  either,  *'  or  in  the  event  of 
the  wife  living  separate  and  apafft  from  her  husband 
through  any  such  fault**  for  the  survivor,  or  for  the 
husband,  as  the  case  might  be;  and  after  the  death 
of  the  survivor,  ''  or  in  Sie  event  of  the  wife  living 
■epaiate  and  apart  from  her  husband  through  any 
such  &ult  as  aforesaid,**  for  the  children  of  the  mar- 
liage:  —  Held,  that  the  limitation  over  upon  the 
separation  of  the  wife  and  husband  was  void,  as 
contrary  to  the  policy  of  the  law;  for  such  a  limita- 
tion in  favour  of  the  husband,  if  valid,  would  be  a 
direct  inducement  to  permit  a  state  of  separation, 
capriciously  commenced  by  the  wife,  to  continue. 
Ibid. 

(F)  Pkoteotid  Propbrtt  or  Wifb  disbrted  bt 

HBR  Husband. 

The  order  for  the  protection  of  property  acquired 
by  a  wife,  after  she  has  been  deserted  by  her  bus* 
band,  should,  in  terms,  be  for  the  protection  of  her 
property  generally,  and  not  of  specific  property,  so 
as  to  leave  open  any  question  as  to  her  title.  £x 
parte  MiUUneux,  27  Law  J.  Rep.  (n.8.)  Prob.  SlM, 
19;  lSw.&Tr.77. 

Service  of  a  citation  on  the  husband  is  not  neces- 
sary in  the  case  of  an  application  by  a  deserted  wifia^ 
under  section  21.  of  the  20  &  21  Vict  c.  85,  for  an 
order  for  the  protection  of  property  acquired  by  her 
since  the  deswtion.  Such  order  may  be  made  on  the 
affidavits  of  the  applicant  Ex  parte  JEfaU,  27  Law 
J.  Rep.  (n.s.)  Prob.  &.  M.  19. 

The  affidavit  in  support  of  an  application  for  an 
order,  tmder  section  21.  of  the  20  &.  21  Vict.  c.  85, 
for  the  protection  of  the  wife's  earnings,  should  state 
sufficient  &cts  to  satisfy  the  Court  of  the  fact  of 
desertion.  Ex  parte  Swfell,  28  Law  J.  Bep.  (jf .s.) 
Prob.  &  H.  8. 

Where  such  an  affidavit  merely  stated  that,  on 
the  6th  ef  Harch  185i,  the  husband  deserted  his 
wife  and  went  to  Australia,  but  did  not  state  in  what 
capacity  he  went  there,  whether  as  a  mariner,  or 
emigrant,  or  how  otherwise;  whether,  since  his  de- 
parture, he  had  failed  to  contribute  to  her  supporti 
whether  he  had  n^lected  to  write  to  her,  or  if  he 
had  written,  what  was  the  nature  of  the  communica- 
tion, it  was  held  to  be  insufficient.    Ibid. 

QjMBre^whether,  under  the  words  of  20  &  21 
Vict.  c.  85.  a  21,  a  woman  resident  within  the  city 
of  London  can  obtain  an  order  for  the  protection  of 
her  property.    Ex  parte  Aldridge^  1  8w.  &  Tr.  88. 

The  absence  of  a  husband  in  his  ordinary  occupa- 
tion as  mariner  does  not  constitute  desertion;  and 
the  Court  cannot  take  into  consideration  an  actual 
desertion  in  past  years,  which  has  been  terminated 
by  a  return  to  cohabitation.    Ibid. 


(O)  Suits;  Plbadino  abd  Eyidbbcb  nr. 

A  husband,  on  bis  return  from  India,  filed  his 
bill  asking  the  Court  to  secure  and  settle  a  sum  of 
money  which  his  wife  had  saved  out  of  remittances 
made  by  him  for  her  maintenance  and  support:— 
Held,  upon  a  demurrer  of  the  wife,  who  persisted  in 
living  separate  from  her  husband,  that  no  case  was 
made  either  for  discovery  or  relief,  and  that  the 
demurrer  must  be  allowed.  Brooke  v.  Brooke,  27 
Law  J.  Rep.  (r.8.)  Chane.  639;  25  Beav.  342. 

A  married  woman  living  apart  from  her  husband 
must,  as  between  herself  and  her  husband  or  those 
claiming  under  him,  disclose  all  correspondence  with 
her  solicitor  which  relates  to  business  in  which  she 
and  her  husband  were  mutually  interested,  and  in 
which  there  was  nothing  advene  to  him.  Ford  v. 
Ik  Pontie,  29  Law  J.  Rep.  {na,)  Chanc.  883. 

But  where  her  interest  is  adverse  to  her  husband, 
and  where  rightly  or  wrongly  she  acts  as  a  feme  sole^ 
her  communications  and  oonespondenoe  will  be 
privileged.    Ibid. 

(H)  Criminal  Matters. 
(a)  Coercion  of  Wife  hy  ffu9band. 

A  man  and  his  wife  were  found  guilty  of  wounding 
a  person  with  intent  to  disfigure  him  and  do  him 
grievous  bodily  harm.  But  the  jury  also  found  that 
the  wife  acted  under  the  coercion  of  the  husband 
and  did  not  personally  inflict  any  violence  on  the 
prosecutor: — Held,  that  the  conviction  against  the 
wife  could  not  be  supported.  The  Queen  v.  Smith, 
27  Law  J.  Rep.  (n.8.)  M.C.  204;  Dears.  &  B.  553. 

Where  a  husband  and  wife  are  jointly  indicted  at 
receivers  of  stolen  property,  and  it  is  consistent  with 
the  facts  that  he  may  have  received  the  stolen  pro*, 
perty  at  his  house,  and  that  it  may  thus  have  come 
into  the  possession  of  the  wife;  and  the  evidence 
shews  that  she,  after  the  robbery,  wore  part  of  it,  and 
o^red  other  parts  of  it  for  sale,  under  circumstances 
that  indicated  that  she  knew  that  it  had  been  wrong- 
fully acquired ;  the  question  with  reference  to  her 
liability  to  conviction  ought  to  be  left  to  the  jury, 
whether  she  received  the  property  from  her  husband, 
and  if  not  firom  him,  whether  she  received  it  in  his 
absence.  The  QMem  v.  Wardroper,  29  Law  J.  Rep. 
(n.b.)  M.C.  116;  Bell,  CC.  249. 

(5)  Apprehending  Husband  for  not  supporting  hie 

Wife, 

The  5  Gea  4.  c.  83.  makes  various  acts  offences; 
uUer  aUa,  by  section  3,  the  not  maintaining,  having 
means,  those  members  of  a  man's  family  whom  he 
is  bound  to  maintain;  and  section  6.  enables  any 
person  to  apprehend  and  take  before  a  Justice,  or 
give  into  the  custody  of  a  constable  (who  is  bound 
under  penalties  to  take  him),  any  person  "  found 
offending  against  the  act*^: — Held,  that  a  constable 
was  not  bound  to  take  into  hia  custody,  without  a 
wanant,  a  man  who  does  not  support  his  wife,  as  he 
could  not  be  said  to  be  "  found  offending,' '  the  ofiionce 
depending  on  a  variety  of  drcumstances  not  visible 
to  the  eye.  Horkg  v.  Bogera,  29  Law  J.  R^.  (h.8.) 
M.C.  140. 
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BARRISTER. 

[See  Action  (A)  (b).    And  see  Counsel  and 
Clixnt— Dahaobs.] 


* 


(A) 
(B) 


BASTARDY. 

Pboot  ov  Illeoitimact. 

Ordkb  of  Affiliation. 

(a)  Ju/rudietion  to  make  the  Order, 

(b)  Amendment  of  the  Order. 
(  c }  Service  of  Summcmfor, 


(A)  Paoof  of  Illsoitihaoy. 

lo  fjectment  by  a  peiBOD  daiming  as  beir.at-lair, 
the  question  in  cOspute  was  his  legitimac7»  and  his 
mother  being  called  on  bis  behalf  to  prove  her  mar- 
riage with  his  &tber  before  his  birth,  she  on  croB»> 
examination  denied  that  she  had  previously  applied 
to  affiliate  the  child,  or  had  ever  been  before  the 
magistntes  at  all: — ^Held,  that  a  bastardy  order 
against  the  fSsther,  made  on  the  complaint  of  a 
female  whose  name  answered  to  that  of  the  witness, 
and  in  regard  to  a  child  of  the  same  name  as  the 
plainti^  was  admissible  in  evidence  (there  being 
■Nne  circnmstanoes  to  shew  the  identity  of  the 
parties),  if  not  as  bearing  directly  on  the  question  of 
IcgitinuLcy,  or  as  evidence  of  all  the  facts  set  forth 
on  the  order,  at  all  events  for  the  purpose  of  con- 
tiadietion,  and  to  shew  the  &ct  that  she  had  been 
before  the  magistrates  to  affiliate  the  child ..  Waiton 
V.  LiUle,  29  Law  J.  Rep.  (n.8.)  Exch.  267;  6  Hurl. 
&  N.  472. 

The  presumption  of  law  arising  from  the  fiict  of 
husband  and  wifo  sleeping  together  is  irresistible  as 
to  the  Intimacy  of  a  diild  of  the  wife,  unless  there 
is  clear  and  satisfactory  evidence  that  some  physical 
incapacity  existed.  Zegffe  v.  BdrncmU,  26  Law  J. 
Rep.  (km.)  Chanc.  126, 

Where  such  physical  incapacity  is  satisfiieiorily 
made  out  according  to  the  opinions  of  the  medical 
witnesses,  evidence  of  the  adultery  of  the  wife  is  still 
an  important  ingredient  in  determining  the  legitimacy 
of  the  child,  because,  if  the  wife  weie  of  irreproaob- 
able  character,  it  would  go  fiir  to  modify  the  opinion 
as  to  the  husband's  incapacity.    Ibid. 

The  declaration  of  a  mother  is  not  admissible  to 
prove  non-access  on  the  part  of  her  husband ;  but 
where  non-access  has  been  established  aiiunde,  the 
deelaxation  of  the  wife  is  admissible  to  prove  the 
paternity  of  the  child.    Ibid. 

The  mother  of  a  child  wrote  a  letter  to  the  aUeged 
lather,  declaring  that  he  waa  the  &ther  of  her  child, 
which  waa  bom  three  months  after  the  death  of  her 
husband.  It  did  not  appear  that  this  letter  was  ever 
received  by  the  person  to  whom  it  was  addressed, 
nor  even  that  she  had  ever  voluntarily  parted  with 
the  poBMssion  of  it: — Held,  that  the  letter  was  not 
adnuasiiile  as  evidence  of  the  conduct  of  the  mother. 
Ibid. 

A  declaration  made  by  a  person  who  afterwards 
aasumea  and  is  sued  in  the  character  of  administra- 
trix cannot  be  used  as  an  admission  made  by  a  party 
in  the  cause;  and  thia  although  she  may  combine 
the  character  of  cegiiU  que  trtttt  with  that  of  admi- 
lUd. 


The  legitimacy  of  a  child  is  determined  by  the 
law  of  a  country  where  ita  parents  are  domiciled  at 
the  time  of  the  conception  and  birth  of  the  child,  and 
not  by  the  law  of  the  country  where  the  child  waa 
bom.  Be  Wright'e  TrusU^  25  Law  J.  Rep.  <ii.8.) 
Chanc.  621;  2  Kay  &  J.  595. 

A  child  who  is  bom  illegitimate  cannot  afterwards 
be  made  legitimate  by  the  parents  domiciling  them- 
selvea  and  interaiarrying  in  a  country  where,  if  they 
had  been  domiciled  there  at  the  time  of  the  birth , 
such  child  would  have  been  legitimate.     Ibid. 

Accordingly,  where  a  domiciled  Englishman 
became  the  fiitber  of  a  child  by  a  French  woman, 
and  afterwards,  having  gained  a  domicil  in  France 
(where  the  subsequent  marriage  of  the  parenta,  with 
acknowledgment  of  their  children  bom  previously  to 
the  marriage,  renders  those  children  legitimate),  mur- 
ried  the  mother  and  acknowledged  the  child:— -Held, 
that  the  child  was  not  legitimate.    Ibid. 

(B)  Order  of  Affiliation. 
(a)  Jurisdiction  to  make  the  Order, 

On  the  30th  of  October,  upon  application  made 
by  the  mother  of  a  bastard  child  to  a  Justice  acting 
for  the  petty  sessional  division  in  which  she  resided, 
a  sanuDons  was  issued  to  J  L,  the  alleged  &ther  of 
the  bastard,  requiring  him  to  appear  at  a  petty 
sessions  to  be  holden  at  P  for  the  said  division  on  the 
17th  of  November  to  answer  the  compkint  J  L 
was  a  British  subject,  recently  residing  within  the 
said  division,  but  then  living  in  Scotland,  and  having 
no  place  of  abode  in  England.  He  was  personally 
served  with  the  summons  in  Scotland  on  the  1st  of 
November,  in  time  to  have  attended  at  P  on  the 
1 7th.  He  did  not  so  appear,  and  the  Justices  being 
of  opinion  that  the  summons  had  been  duly  served, 
and  on  the  evidence  of  the  mother,  corroborated  in  a 
material  particular,  made  an  order  adjudging  J  L  to 
be  the  putative  fisther: — Held  fdiatentiente  Lord 
Camphdl,  C.J,)  that  they  had  no  jurisdiction  to 
make  the  order,  as  the  service  of  the  summons 
beyond  the  limits  of  England  and  Wales  was  not  due 
service.  JUgina  v.  Lightfoot,  25  Iaw  J.  Rep.  (a.8.) 
M.C.  115;  6  E.&B.  822. 

The  application  by  the  mother  of  a  bastard  child 
for  a  summons  against  the  alleged  father,  under  the 

7  &  8  Vict.  c.  101.  s.  2,  must  be  made  within  the 
time  mentioned  in  that  section,  but  it  is  not  necessary 
that  the  summons  should  issue  immediately,  if  the 
Justice  thinks  it  would  be  useless  in  consequence  of 
the  mother  not  knowing  the  residence  of  the  father. 
Potte  V.  Cvmbridge,  27  Law  J.  Rep.  (v.a)  M.C.  62; 

8  £.  &  a  847. 

On  the  22nd  of  March  1856  C  was  delivered  of 
a  bastard  child,  and  on  the  80th  of  April  applied  to  a 
Justice  for  a  summons  against  P,  whom  she  alleged 
to  be  the  father  of  the  child;  but  no  summims  waa 
issued  in  consequence  of  her  being  unable  to  ascer- 
tain where  P  was  living,  he  having  left  his  home. 
The  Justice  told  her  to  apply  to  the  Bench  for  a 
summons  as  soon  as  she  could  ascertain  P's  resi- 
dence. On  the  30th  of  November  1857  she  did 
apply,  having  shortly  before  ascertained  that  he  was 
living  at  Cambridge.  A  summons  was  issued  re- 
citing the  former  application  and  the  renewal  of  it, 
and  the  case  was  heard  on  the  14th  of  December 
1857,  when  P  did  not  dispute  the  facts,  but  insisted 
that  the  summons  was  issued  upon  the  second  appli- 
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cation,  and  therefore  that  the  proceedingt  were^^had. 
An  order  of  maintenance  waa  made,  and  a  case 
granted  by  the  magistrates  for  the  opinion  of  the 
Court  of  Queen's  Bench : — Held,  that  the  proceed- 
ings were  regular.     Ibid. 

The  mother  of  a  bastard  child,  more  than  twelve 
months  old,  applied  to  a  Justice  for  a  summons 
against  the  prisoner,  the  putative  father,  alleging  (but 
not  proving  on  oath)  that  he  had  paid  money  for  the 
maintenance  of  the  child  within  twelve  months  from 
the  birth.  The  summons  issued  in  the  form  given 
by  the  schedule  to  the  statute  8  &  9  Vict.  c.  10, 
except  that  it  stated  that  the  woman  alleged  that  the 
man  had  paid  money  within  the  twelve  months, 
instead  of  saying  that  she  had  given  proof  of  the  fiict 
The  prisoner  appeared  and  took  no  objection  to  the 
summons  or  the  proceedings  on  which  it  was  founded, 
but  denied  the  paternity,  and  fiilsely  swore  he  had 
not  paid  any  money  as  alleged.  The  prisoner  was 
on  this  indicted  for  perjury  and  convicted.  On  the 
trial,  it  was  objected,  that  the  Magistrate  had  no 
jurisdiction,  as  proof  on  oath  that  the  money  had 
been  paid  as  alleged  was  necessary,  under  the  statutes 
7  &  8  Vict.  c.  101.  B.  2,  and  the  8  &  9  Vict  c.  10, 
to  give  the  Justices  authority  to  iseue  the  summons, 
and  that  it  was  immaterial  at  the  hearing  whether 
the  money  had  been  paid,  as  proof  of  that  feet  was 
only  necessary  prior  to  the  issuing  of  the  summons : 
— Held,  that  had  the  objection  of  the  want  of  proof 
on  oath  of  payment  of  the  money,  and  of  the  varia- 
tion of  the  summons  from  the  form  given  by  the 
statute,  been  taken  before  the  Magistrates,  it  pro- 
bably ought  to  have  prevailed,  but  that  this  was  a 
mere  irregularity  in  process  to  bring  a  defendant  into 
court  in  a  proceeding  in  the  nature  of  a  civil  suit, 
and  that  the  prisoner  waived  it  by  not  taking  any 
objection  at  the  hearing,  and  by  then  going  into  the 
merits  of  the  case  (dis^entierUe  Martin,  B.),  The 
Queen  v.  Berry,  28  Law  J.  Rep.  (Ir.s.)  M.C.  86; 
Bell,  C.C.  46. 

Held,  secondly,  that  it  was  necessary  at  the  hear- 
ing to  make  proof  of  the  alleged  payment ;  and, 
further,  that  such  proof  was  also  material  as  corro- 
borative evidence  of  the  paternity.    Ibid. 

Where^  on  the  application  of  the  mother  of  a 
bastard  child  more  than  twelve  months  old,  a  Justice 
issued  a  summons  to  the  putative  father,  without 
any  proof  having  been  given  to  him  that  the  party 
charged  had,  within  the  twelve  months  after  the 
birth  of  the  child,  paid  money  for  its  maintenance, 
and  the  summons,  on  the  fiice  of  it,  was  regular,  and 
the  Justices  at  petty  sessions  heard  and  adjudicated 
on  the  case  on  its  merits,  the  defendant  appearing 
and  making  no  objection  to  the  Court  of  the  want  of 
proof  of  such  payment,*-Held,  that  the  want  of  such 
proof  was  not  fatal  to  the  authority  of  the  petty 
sessions;  that  the  proof  was  matter  of  process  only, 
and  that  the  Justices  had  jurisdiction  to  inquire  into 
the  matter  charged  in  the  summons;  and,  conse- 
quently, that  the  defendant  might  be  indicted  for 
perjury,  for  false  evidence  given  on  oath  before  them 
at  the  hearing.  The  Queen  v.  SimmonSy  28  Law  J. 
Rep.  (h.8.)  M.C.108;  Bell,  C.C.  168. 

The  father  of  a  bastard  child  contracted  to  pay  to 
the  mother  Ba.  per  week  for  the  support  of  the  child. 
He  paid  her  in  this  way  for  some  time,  and  then 
paid  her  in  'advance  for  two  years  to  come.  In 
addition  to  this,  he  paid  her  IQL,  in  consideration  of 


which  she  agreed  to  release  him  from  all  further  pay- 
ment in  respect  of  the  said  child,  but  notwithstanding 
this,  she  afterwards  applied  to  a  Justice  for  an  order 
for  the  payment  of  money  for  the  support  of  the 
child,  under  7  &  8  Vict  c.  101:— Held,  that  the 
above  contract  waa  no  bar  to  the  jurisdiction  of  the 
Justice  to  make  the  order;  but  that  he  ought  to  take 
it  into  consideration  with  the  other  circumstances, 
and  then  exercise  bis  discretion  as  to  making  the 
order.  FoUit  v.  Koetzow,  29  Law  J.  Rep.  (n.8.) 
M.C.  128. 

For  the  purpose  of  making  an  order  on  the  puta- 
tive fiither  of  a  bastard  child,  after  the  expiration  of 
a  year  from  its  birth,  under  the  7  &  8  Vict.  e.  101. 
88.  2,  8,  it  is  not  necessary  that  the  evidence  of  the 
mother  of  payment  of  money  by  the  alleged  fiither 
should  be  corroborated  by  other  testimony,  either  on 
the  application  for  or  on  the  hearing  of  the  summons. 
JTodgee  v.  BenneU,  29  Law  J.  Rep.  (n.s.)  M.C* 
224. 

(5)  Amendment  of  Ihe  Order. 

An  order  of  affiliation  omitted  to  state  that  the 
mother's  residence  was  within  the  petty  sessional 
division;  but  the  summons,  a  copy  of  which  was  in 
evidence  before  the  Justices,  alleged  this  fiict,  which 
was  not  otherwise  proved : — Held,  that  the  Justices 
had  sufficient  grounds  befbre  them  to  have  drawn 
up  the  order  without  the  omission,  and  that  on  a 
eertiorari  to  quash  the  order,  the  Court  might, 
therefore,  amend  it  under  the  12  &  13  Vict  c.  45. 
8.  7.  The  Queen  v.  ffigham,  26  Law  J.  Rep.  (v.8.) 
M.C.  116;  7  E.  &  B.  657. 

(c)  Service  qf  Summont  for, 

[See  JR.  V.  Lightfoot  and  Pottt  ▼.  Cumhridge, 
ante  (B)  (a).] 

A  man  having  reason  to  anticipate  proceedings 
against  him  as  the  putative  fkther  of  a  bastard  child, 
bom  in  the  previous  November,  on  the  17th  of  July 
left  his  father's  house,  where  he  had  hitherto  lived, 
and  went  to  reside  with  a  farmer  in  another  part  of 
the  country,  whom  he  assisted  in  the  fiirro,  having 
no  intention,  when  he  left,  to  return  to  hb  fiither^ 
house.  A  bastardy  summons  was  left  at  the  fatherls 
house  on  the  29th  of  July: — Held,  a  good  service 
**  at  the  last  place  of  abode.'"  The  Queen  v.  Highan^ 
26  Law  J.  Rep.  (h.b.)  M.C.  116;  7  £.  &  B.  557. 


BEDFORD  LEVEL  ACT. 

The  Bedford  Level  Act  provides  that  none  shall 
be  capable  to  be  or  continue  governor  or  bailiff  that 
"  hath  **  not  400  acres  or  more  of  land  in  the  level: 
—Held,  that  a  mere  legal  estate  is,  upon  the  true 
construction  of  the  word  ^  hath  **  in  the  15th  section, 
a  sufficient  qualification,  and  that  the  practice  and 
usage  of  the  corporation  was  in  conformity  with  such 
construction.  Childen  v.  Childere^  26  Law  J.  Rep. 
(n.8.)  Chanc.  748,  643;  1  De  Gex  A  J.  482;  8  Kay 
&  J.  310. 

A  voluntary  conveyance,  for  the  purpose  of  con- 
ferring a  qualification  under  the  above  act,  was 
executed  by  a  father  in  fiivour  of  his  son  and  regis- 
tered, but  never  communicated  to  the  son,  who  died 
soon  afterwards.    The  legal  estate  -was  outstanding 
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In  a  mortgagee: — Held,  that  the  fiither  was  entitled 
to  have  the  property  compiiied  in  the  deed  recon- 
vejed  to  him.    Ibid. 


BENEFIT  SOCIETIES. 
[See  Fkibkdlt  avd  otbek  Sooikties.] 


BIGAMY. 

[See  DiTOKOB.] 

A  British  subject  resident  in  England »  who  has 
married  a  second  wife  in  the  lifetime  of  the  first 
(both  marriages  taking  place  in  Scotland)  maj  be 
indicted,  and  convicted  of  bigamy  in  England  under 
the  statute  9  Gea  4.  c.  31.  Thi  Queen  v.  Topping, 
25  Law  J.  Rep.  (h.s.)  M.C.  72;  Dears.  C.C.  647. 

On  the  trial  of  a  woman  for  bigamy,  whose  first 
husband  had  been  absent  from  her  for  more  than 
seven  years,  the  jury  found  that  they  had  no  evi- 
dence that,  at  the  time  of  her  second  marriage,  she 
knew  Uiat  he  was  alive,  but  that  she  had  the  means 
of  acquiring  knowledge  of  that  &ct^  had  she  chosen 
to  make  use  of  them: — Held,  that  on  this  finding 
the  conviction  could  not  be  supported.  The  Q^e^n 
V.  Brigggf  26  Law  J.  Rep.  (h.s.)  M.C.  7;  1  Dears. 
&  B.  98. 

Quare— Is  the  onus  cast  on  the  prosecution  of 
proving  that  the  prisoner  knew  her  husband  was 
alive,  or  on  the  prisoner  of  proving  that  she  did  not 
know  it.     Ibid. 

Proof  was  given  on  a  trial  for  bigamy,  by  a  wit- 
ness who  was  present,  that  the  prisoner  married  his 
first  wife  at  the  Wesleyan  chapel  at  D,  in  the  pre- 
sence of  the  registrar,  and  that  the  entry  of  the 
marriage  in  the  registrar's  book  was  signed  by  the 
witness  as  a  witness  to  the  marriage,  and  that  the 
parties  lived  afterwards  together  as  man  and  wife 
rorsome  years.  To  prove  the  due  registrntion  of 
the  chapel  for  solemnizing  marriages  a  certificate  in 
these  words  was  put  in:  *'  J,  the  undersigned,  TEA, 
snperintendent  registrar  of  the  district  of  L,  in  the 
counties  of  B  and  H,  do  hereby  certify  that  the 
Wesleyan  chapel,  situate  at  D,  in  the  county  of  B, 
was  duly  registered  for  the  solemnization  of  marrisges 
therein  pursuant  to  the  act  6  &  7  Will.  4.  c.  85,  on 
the  28th  day  of  November  in  the  year  1845.  Given 
under  my  hand,  this  26th  day  of  March  1856. — 
TEA,  Superintendent  Registrar.*'  A  witness  stated 
that  he  received  this  certificate  from  the  superinten- 
dent registrar;  that  it  was  signed  by  the  superin- 
tendent registiar  in  his  presence;  that  he  examined 
it,  with  liie  superintendent  registrar's  book,  at  his 
office^  and  that  it  was  correctly  extracted: — Held, 
that  the  fact  of  marriage  was  sufficiently  proved  by 
the  parol  testimony  of  the  witness.  The  Queen  v. 
Maintoaring,  26  Law  J.  Rep.  (if.8.)  M.C.  10;  Dears. 
k,  B.  132. 

Held,  per  PoUoek,  O.B,  and  TTiUes,  /.,  that  the 
certificate  put  in  was  good  evidence  of  the  due  regia- 
tration  of  the  chapel  for  marriages,  as  an  examined 
extract  fh>m  the  superintendent  regbtrar*s  book 
proved  by  the  witness.     Ibid. 

Held,  per  TTt^AteMoi,  /.,  WiXLiaxM,  /.,  WWju,  J. 
and  W(U9on,  JB.,  that  without  reference  to  the  certi- 
ficate, the  fiust  of  the  solenmization  of  the  marriage 


in  a  chapel  in  the  presence  of  the  registrar,  who 
could  not  lawfully  have  been  present  had  the  chapel 
not  been  registered,  and  the  entry  of  the  marriage 
in  his  book,  raised  a  primd  fade  presumption  that 
the  chapel  was  duly  registered.     Ibid. 

In  onler  to  establish  an  allegation  of  bigamy,  it 
b  necessary  to  prove,  such  a  marriage  as,  but  for  the 
former  marriage,  would  be  valid.  The  Divorce  Court, 
therefore,  declined  to  proceed  upon  the  ground  of 
bigamy,  where  evidence  was  given  of  a  second  de 
facto  marriage  in  Australia,  and  subsequent  coha- 
bitation as  man  and  wife,  but  it  was  not  proved 
that  the  marriage  was  a  good  one,  according  to  the 
law  of  the  colonv.  Burt  v.  JSuH,  29  Law  J.  Rep. 
(vs.)  Prob.  M.  &  A.  133. 


BILLS  OF  EXCHANGE  AND  PROMISSORY 

NOTES. 

[Alteration  of,  see  Gfardner  v.  Walth,  6  E.  &  B. 
83;  6  Law  J.  Dig.  100.— See  19  &  20  Vict.  c.60, 
the  act  for  amending  the  laws  of  Scotland  affecting 
trade  and  commerce. — Acceptance  of  inland  or 
foreign  bills  to  be  in  writing  on  the  bill:  what  are 
to  be  deemed  inland  bills,  see  19  &  20  Vict  c.  97. 
es.  6,  7.  And  see  Contract — Costs — Frauds, 
Statute  of — Goods  Sold  amd  Delivkrbd— In- 

SOLVSMT— ImTBRBST — MoNBT  HAD  AND  RBCEIVBO 

— PRAOTIOB,  AT  Law;  InterrogRtoriea — Trotbr — 
Usury.] 

(A)  Parties. 

(a)  Partnen, 

[h)  Trusteee  of  Building  Society, 

(c)  Joint  ana  several. 

(B)  Form  and  Opbration  of. 

(a)  In  general, 
(6)  Payee, 

{c)  Imperfect  Irutrument — BatificaHon, 

(d)  Qualified  Promise, 
Stamp, 
aoobptancb. 
(  a)  In  Uank. 

(b)  Qualified  Acceptance, 
Tranbfbb. 

(a)  In  general, 

(b)  Indorsement  in  blank, 

( c )  After  Matuiritg, 

DiSCHAROB  FROM  LIABILITY  ON. 

(a)  By  Payment, 

(b)  Cancellation, 

(c)  By  giving  Time, 

(d)  By  Discounting  by  Acceptor, 

(e )  By  accepting  Composition, 
fO)  Consideration. 
^H)  Prbsbntmbnt. 

I )  Notice  of  Dishonour. 
K)  Actions  and  Suits. 

(a)  When  Bill  or  Note  hst, 

(b)  Pleading  and  Practice, 
(L)  Summary  Procbdurb  on  Bills  of  Ex- 
charge  Act,  1855. 

(a)  When  appUcaUe, 

(b)  Writ  of  Summons, 

( c )  Leave  to  Appear  and  Defend, 
(M)  Cheques. 


(C) 


(E) 


(F) 
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(A)  Paktiis. 

[SeeXoMPANT.] 

(a)  Partnen. 

Where  the  defendant  had  written  an  acceptance 
on  a  bill,  at  the  desire  of  A  his  father,  in  the  nftme 
of  A  &  Son,  the  bill  being  drawn  in  that  name,  and 
the  goods  for  which  it  was  drawn  being  also  invoiced 
in  the  same  way,  and  although  thej  were  supplied, 
in  ftict,  only  to  the  father,  who  carried  on  business 
alone,  and  in  his  own  name,  and  there  was  no  part 
nership  in  (sLci,  yet  as  there  was  some  eridence, 
thoagh  slight,  that  the  defendant,  the  son,  had  so 
conducted  himself  as  to  lead  the  plaintiff  to  belicTe 
that  he  was  a  partner, — Held,  that  the  question 
should  have  been  left  to  the  jury.  Oumey  v. 
Evans,  27  Law  J.  Rep.  (n.b.)  Exch.  166;  3  Hurl. 
&  N.  122. 

Two  partners  carried  on  business  together  as 
brokers,  under  an  agreement  that  they  were  to  get 
(Hrders  on  commission  and  divide  the  expenses.  One 
of  them  trarelled  for  orders,  and,  having  incurred  ex- 
pen8es,drewa  bill,  for  the  first  time, in  the  partnership 
name,  to  raise  ftinds  to  execute  an  order.  The  other 
partner  accepted  it,  but  before  it  was  isroed,  coun- 
termanded the  authority  to  negotiate  it,  and  it  was 
negotiated  without  his  knowledge : — Held,  that  the 
mere  partnership  did  not  render  him  liable  upon  it. 
Totes  V.  JkUUm,  28  Law  J.  Rep.  (n.8.)  Exch.  69. 

V  S  &  Co.,  carrying  on  business  as  merchants  in 
Buenos  Ayres,  under  the  firm  of  '*  V  S  &  Co.,** 
agreed  with  the  defendants,  merchants  in  London, 
under  the  firm  of  "  R,  B  &  Co.,**  to  carry  on  a  joint 
exchange  operation,  by  which  V  S  &  Ca  were  to 
draw  bills  periodically  on  the  defendants  at  ninety 
days'  sight,  and  sell  them  at  Buenos  Ayres,  keeping 
the  defendants  out  of  cash  advance  by  periodically 
remitting  to  them  bills  to  the  same  amount  on  other 
firms;  the  profit  and  loss  to  be  shared  between  them. 
Accordingly  V  S  &  Co.,  in  that  name,  drew  bills  on 
the  defendants,  and  the  plaintiflB  became  purchasers 
of  the  bills.  The  defendants  having  refused  to 
accept  the  bills  on  presentation,  the  plaintifis  sued 
them  as  drawers  of  the  bills: — Held,  that  the  defen- 
dants were  not  liable.  Nicholson  v.  Ridcetts,  29 
Law  J.  Rep.  (n.b.)  Q.B.  55. 

y  S  &  Co.  having  become  bankrupts,  the  plain- 
tiffs as  holders  of  the  bills  proved  against  the  estate, 
and  received  40  per  cent,  on  the  amount : — Held, 
that  the  plaintiffs^  therefore,  could  not  recover 
against  the  defendants  for  money  had  and  received. 
Ibid. 

A  broker  employed  at  Buenos  Ayres  by  V  S  & 
Co.  to  procure  purchasers  for  their  drafts  on  Europe, 
proposed  to  the  plaintiffs  the  drafts  of  V  S  &  Co.  on 
the  defendants,  and  they  bought  the  bills,  on  the 
broker's  assurance  ^  that  the  bUls  were  all  in  order, 
he  having  seen  R,  B  &  Co.*s  letter  of  credit  to  V  S 
&  Co.,  in  virtue  of  which  the  bills  were  drawn": — 
Held,  by  Orompton,  J,  and  HiU,  /.  ^the  Court 
having  power  to  draw  inferences  of  fiict)  that  this 
amounted  to  no  more  than  a  statement  that  the 
transaction  was  regular,  and  that  the  bills  would 
probably  be  accepted,  and  not  to  a  contract  that  the 
bills  should  be  accepted.     Ibid. 

C  and  the  defendant  carried  on  business  as  partners^ 
in  the  name  of  the  defendant  alone,  at  Walworth; 
and  the  defendant  likewise  carried  on  another  busi- 


ness of  his  own  at  Woolwich.  C,  for  the  pertnerabip 
purposes,  accepted,  in  the  name  of  the  defendant,  a 
bill  drawn  upon  and  directed  tothedefendant,atthe 
place  of  business  in  Woolwich : — Held  (BramweU, 
B,  disseKtUnU)^  that  it  was  a  question  for  the  jury 
whether  the  name  of  the  defisndant  was  not  the  part- 
nership name,  and  whether,  therefore,  the  defendant 
was  not  liable  on  the  acceptance.  Stephens  v.  Rey- 
nolds, 29  Law  J.  Rep.  (h.s.)  Exch.  278;  5  HurL  & 
N.  513. 

(6)  Trustees  cf  Building  Society, 

To  an  action  on  a  promissory  note  in  this  form — 
''Midland  Counties  Building  Society,  No.  8.  Bir- 
mingham,March  12, 1 858.  Two  months  after  demand 
we  promise  to  pay  T  P  one  hundred  pounds,  with 
interest,  for  value  received.  W  H,  J  T,  trustees. 
W  F,  secretary,"  (the  declaration  also  containing 
counts  for  money  lent,  interest  and  upon  accounts 
stated), — ^the  defendant  J  T  pleaded  that  the  several 
contracts  in  the  declaration  mentioned  were  made 
and  entered  into  by  the  Midland  Counties  Building 
Society,  duly  established  under  the  6  &  7  Will.  4. 
c.  82,  and  all  other  statutes,  whereof  the  defendants 
and  other  persons  were  members,  the  rules  whereof 
were  duly  certified  and  allowed,  and  that  the  con- 
tracts were  not  made  by  the  defiendants  otherwise 
than  as  members  of  the  society,  and  that  divers  per- 
sons (of  whom  the  defendant  W  F  was  not  one)  were 
trustees  of  the  society,  and  by  the  rules  of  the  society 
and  by  virtue  of  the  said  acts  liable  to  be  sued  as 
such  upon  all  the  contracts  of  the  society : — Held, 
that  the  plea  was  no  answer  to  the  action.  Price  v. 
Taylor,  29  Law  J.  Rep.  (n.8.)  Exch.  381 ;  5  Hurl. 
&  N.  540. 

(c)  Joint  and  Severtjd, 

Where  two  persons  give  a  joint  promissory  note 
for  the  debt  of  one,  it  is  necessary,  in  order  to  give 
the  other  the  rights  of  a  surety  as  against  the  creditor, 
to  shew  that  he  was  only  a  surety,  that  the  creditor 
knew  him  to  be  so,  and  that  he  accepted  him  as  such. 
Strong  J,  Foster,  25  Law  J.  Rep.  (h.s.)  CJP.  106; 
17  Com.  B.  Rep.  201. 

A  person  appearing  on  the  fece  of  an  instrument 
to  be  a  principal  debtor  jointly  with  another,  cannot, 
at  law,  set  up,  as  against  third  parties,  that  he  was 
only  a  surety.     Ibid. 

Qucere — whether  he  can  do  so  in  equity.    Ibid. 

Mere  forbearance  or  inactivity  on  the  part  of  a 
creditor  will  not  discharge  a  surety.    Ibid. 

A,  being  a  customer  of  a  bank,  got  B  to  join  him 
in  a  promissory  note  to  the  bank,  and  sent  the  note 
to  the  bank,  intimating  that  he  had  got  B  to  join  him 
in  it ;  but  the  note  was  not  entered  in  A^  account 
After  it  became  due,  A  had  a  balance  at  the  bank 
larger  than  the  amount  of  the  note.  In  an  action 
on  the  note  by  the  bank  against  B,  he  pleaded,  by 
way  of  equitable  defence,  that  he  was  only  surety, 
and  was  accepted  as  such  by  the  bank,  that  the  bank 
gave  A  time  for  the  payment  of  the  note,  and  forbore 
to  enforce  payment,  and  the  bank  might  have  obtained 
payment  ftom  A  if  they  had  not  given  him  time: — 
Held,  that  even  if  B  could  say  in  equity  that  he  was 
surety,  the  plea  was  not  proved ;  that  it  did  not  ap- 
pear that  he  was  accepted  as  surety;  that  there  was 
no  evidence  that  time  had  been  given  to  A  so  as  to 
discharge  B,  and  that  the  bank  did  not,  by  refraining 
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fnm  appropmting  A*8  balance  to  the  payment  of 
the  note,  diacharge  B  from  hk  liability  on  it    Ibid. 

(B)   FOBM  AND  OPX&ATIOir  OF. 

(a)  IngmeraL 

By  the  ciutom  of  Liverpool  cotton-brokers  (and 
temMe  also  as  a  general  proposition)  the  drawer  of  a 
bill  of  exchange  drawn  against  certain  specified  goods 
deposited  with  the  acceptor,  is  entitled  as  against  the 
latter  to  have  the  proceeds  of  such  goods  applied  in 
the  first  instance  in  retiring  the  bill,  before  any  part 
of  such  proceeds  can  be  applied  in  discharge  of  what 
may  be  due  from  the  drawer  to  the  acceptor  upon 
the  general  account  between  them.  And  the  drawer 
may  transfer  this  right  to  the  party  discounting  the 
hill,  who  may  then  maintain  a  suit  to  have  the  pro- 
ceeds of  the  goods  in  the  hands  of  the  acceptor 
applied  accordingly.  But  the  party  tfiscounting  the 
bill  would  have  no  equity  to  maintain  a  suit  for 
this  purpose  in  the  absence  of  such  a  transfer.  /»- 
man  ▼.  Clare,  John.  7^9. 

(6)Pa»«. 

The  following  instrument^  signed  by  the  defendant, 
was  held  not  to  be  a  promissory  note,  as  not  disci  oa- 
ing  any  certain  payee: — ^"Nine  months  after  date,  I 
promiK  to  pay  to  the  secretary,  for  the  time  being, 
of  the  Indian  L  and  M  Assurance  Society,  or  order, 
company's  rupees  20,000,  with  interest  at  the  rate 
of  6/.  per  cent  per  annum ;  and  I  hereby  deposit 
in  his  hands  twenty-two  Union  Bank  shares,  as  par- 
ticularised at  foot,  by  way  of  pledge  or  security  for 
the  due  payment  of  the  said  sum  of  company's 
rupees  20,000,  as  aforesaid,  and  in  defiiult  thereof,  I 
hereby  authorise  the  said  secretary,  for  the  time 
being,  forthwith,  either  by  public  or  private  sale, 
absolutely  to  sell  or  dispose  of  the  said  twenty-two 
Union  Bank  shares  so  deposited  with  him,  and  out 
of  the  proceeds  of  sale  to  reimburse  himself  the  said 
loan  of  company's  rupees  20,000  therein  as  afore- 
said ;  he  rendering  to  me  any  surplus  which  may  be 
forthcoming  from  such  sale ;  and  I  hereby  promise 
and  undertake  to  make  good  whatever,  if  anything, 
may  be  wanting  over  and  above  the  proceeds  of  such 
sale  to  make  up  the  foil  amount  of  the  said  loan  of 
company's  ruilees  20,000,  and  interest  aforesaid." 
Courie  v.  Stirhng  (Ex.  Ch.),  25  Law  J.  Rep.  (v.s.) 
Q.B.  335 ;  6  E.  &  B.  383. 

In  order  to  constitute  a  valid  bill  of  exchange  the 
payee  must  be  a  person,  however  he  may  be  described, 
capable  of  being  ascertained  at  the  time  the  bill  is 
drawn.  Therefore,  a  bill  drawn  in  the  following  form 
is  invalid: — *'Six  months  after  date  pay  to  the  order 
of  the  treasurer  for  the  time  being  of  the  &c.  the  sum 
of  20/.  for  value  received. — A.  B.  To  C.  D.— Ac- 
cepted, payable  at  &c.— C.  D."*  Taies  v.  Nash,  29 
Law  J.  Bep.  (v.8.)  C.P.  806;  8  Com.  B.  Rep.  N.S. 
306. 

(c)  Imparfeet  InsliruMaU:  RatifieabUm. 

In  an  action  for  a  balance  due  upon  a  promissory 
note,  it  appeared  that  the  amount  had  been  advanced 
by  the  payee  to  one  of  the  makers,  on  his  undertaking 
that  three  other  persons,  of  whom  the  defendant  was 
one,  would  sign  it  with  himself,  as  his  sureties.  Two 
of  the  three  did  sign  it,  and  the  money  was  advanced. 
The  defendant,  when  afterwards  applied  to,  declined 
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to  s^  it  for  some  time,  declaring  that  he  had  not 
authorised  a  note  for  so  large  an  amount;  but,  ulti- 
mately, he  signed  it,  and  made  payments  upon 
account: — Held,  that  he  was  liable  upon  it  for  the 
balance.  Dodge  v.  Primgle,  29  Law  J.  Rep.  (hjl) 
Exch.  115. 

(d)  Quedifed  Pramiae. 

In  an  action  upon  a  promissory  note,  the  defen- 
dant, in  his  plea,  set  oat  the  note,  which  was  in  Uiis 
form, — '^I  promise  to  pay,  &c  100/.,  as  per  memo- 
randum of  agreement^: — Held,  that  the  words  ''as 
per  memorandum  of  agreement**  did  not  qualify  the 
promise  in  the  note,  and  therefore  that  the  plea  was 
bad.  JwTjf  V.  Barker,  27  Law  J.  Rep.  (k.s.)  Q.B. 
255 ;  E.  B.  &  E.  459. 

(C)  Stamp. 

The  statute  17  &  18  Vict.  c.  88.  s.  5,  which  enaets 
that  the  holder  of  an  unstamped  bill  of  exchange 
drawn  out  of  the  United  Kii^om  shall  affix  an 
adhesive  stamp  before  he  shall  present  the  same  for 
payment,  or  indorse,  transfer,  or  in  any  manner  nego- 
tiate such  bill,  and  forther  provides, that  ''no  person 
who  shall  take  or  receive  from  any  other  person  any 
such  bill  as  aforesaid,  either  in  payment  or  as  a 
security,  or  by  purchase  or  otherwise,  shall  be  entitled 
to  recover  thereon,  or  to  make  the  same  available  for 
any  purpose  whatever,  unless  at  the  time  when  he 
shall  so  take  or  receive  such  bill,  there  shall  be  such 
stamp  as  aforesaid  affixed  thereon, ".does  not  apply 
to  a  bill  of  exchange  or  note  indorsed  abroad  and 
sent  by  the  payee  to  his  agent  in  England  for  the 
purpoae  of  bemg  presented  for  acceptance,  nor  to 
such  presentment  for  acceptance ;  and  therefore  on 
the  non-acceptance  and  protest  of  such  bill  an  action 
may  be  maintained  by  the  indorsee  against  the  drawer 
without  a  stamp  being  affixed.  Shofjpilee  v.  Richard, 
26  Law  J.  Rep.  (n.s.)  Exch.  802;  2  Hurl.  &N.  57. 

Quofre — ^whether  on  issues  on  pleas  only  denying 
the  presentment  for  acceptance  and  notice  of  dis- 
honour, the  plaintiff  is  bound  to  produce  the  bill  of 
exchange.     Ibid. 

A  bill  of  exchange,  stamped  with- the  right  (or  a 
greater)  amount,  but  on  the  wrong  denomination,  is 
adminible  in  evidence,  if  it  purports  to  have  been 
re-stamped  by  the  Commissioners  of  Inland  Revenue. 
KeUer  or  ffeiaer  v.  Cfraui,  29  Law  J.  Rep.  (h.s.) 
Exch.  20;  5  Hurl.  &  N.  85. 

SembU — that  a  question  as  to  the  sufficiency  of  a 
stamp  ruled  at  the  trial  to  be  sufficient  cannot  be 
reserved.     Ibid. 

(D)  AoosFTAiroB. 
(a)  In  Blank, 

The  authority  given  by  a  bUnk  acceptance  to  fill 
it  up  for  the  amount  which  the  stamp  will  cover,  is  not 
lost  merely  because  the  drawer,  by  mistake,  ante- 
dates the  instrument  a  whole  year,  even  although  it 
is  made  payable  some  time  after  date;  and  if  the 
period  has  in  feet  elapsed,  from  the  time  of  the  com- 
pletion of  the  instrument,  an  action  may  be  main- 
tained on  it,  and  the  variance  will  be  amendable. 
Armfield  v.  AUport,  27  Law  J.  Rep.  (n.s.) Exch.  42. 

An  instrument  drawn  in  the  form  of  a  bill,  payable 
to  bearer,  even  it'  accepted  in  blank,  and  afterwards 
filled  up  by  the  drawer,  may  be  declared  upon  by  the 
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indorsee,  as  a  promissory  note  made  by  the  drawer 
and  indorsed  by  the  drawee;  at  all  events,  the  vari- 
ance,  if  any,  will  be  amendable.    Ibid. 

(h)  Qiual^fied  Acceptance. 

The  acceptance  of  a  bill  of  exchange,  dated  the 
8th  of  September  1856,  drawn  and  payable  four 
months  after  date,  was  in  these  words,  "Accepted, 
payable  at  Messrs.  O  &  Co.  London. — ^No.  1,756. 
Due  December  11th,  1856."  And  then  followed 
the  signature  of  the  acceptors  in  a  different  hand- 
writing: — Held,  that  this  was  not  a  qualified  accept- 
ance, and  that  the  bill  became  due  on  the  11th  ot 
January  1857  as  a  four  months'  bill.  Fanshawe  v. 
jP«e,  26  Law  J.  Rep.  (n.8.)  Ezch.  314 ;  2  Hurl.  &  N.  1. 

(E)  Tbanbfkb. 

(a)  In  general. 

The  rules  and  principles  of  law  applicable  to  the 
conversion  of  a  chattel  are  not  always  applicable  to 
the  case  of  a  conversion  of  a  negotiable  instrument 
held  by  a  person  who  is  a  party  to  it,  and  apparently 
its  holder.  And  if  the  drawer  of  a  bill,  wno  is  also 
in  possession  of  it  as  the  agent  of  and  in  trust  for 
the  legal  holder,  but  authorized  by  him  to  receive 
the  proceeds  in  a  certain  way,  transfers  it  to  a  third 
party,  who  makes  an  advance  of  money  upon  it,  and 
receives  the  bill  in  ignorance  of  the  true  state  of  the 
case,  and  believing  it  to  be  the  property  of  the  tran»- 
feror,  the  receipt  of  the  proceeds  by  the  transferee 
(even  in  a  manner  not  authorized  by  the  legal 
holder),  as  it  would  not  have  been  an  act  of  con- 
version by  the  transferor,  will  not  be  a  conversion 
by  the  transferee;  even  though  followed  by  the  ap- 
propriation and  retention  of  the  proceeds  in  discharge 
of  his  advance  to  the  transferor;  at  all  events,  if 
the  bill  has  been  given  up  (on  its  satisfaction  to  the 
acceptors),  and  no  demand  of  it  has  been  made, 
until  afterwards,  upon  the  transferee.  Nor  is  the 
transferee  In  such  a  case  liable  to  the  legal  holder  in 
an  action  for  money  had  and  received,  his  act  in 
receiving  the  money  having  been  ministerial,  and 
he  being  liable  to  the  party  transferring  the  bill  to 
him.  Synumds  v.  Aikinaonf  25  Law  J.  Rep.  (r.0.) 
Exch.  313;  1  Hurl.  &  N.  146. 

But,  sembU,  that  a  demand  and  refusal  of  it  while 
in  the  hands  of  the  transferee  would  have  been  evi- 
dence of  a  conv««on  by  him;  and  in  that  case  he 
would  have  been  liable  to  the  legal  holder,  either  in 
an  action  for  the  conversion,  or  tor  money  received 
to  his  use.    Ibid. 

The  burden  being  cast  upon  a  defendant,  sued  as 
indorser  of  a  bill  of  exchange,  when  the  indorsement 
has  been  primd  facie  proved,  of  shewing  that  the 
delivery  to  the  plaintiff  was  not  with  the  intention 
of  constituting  an  indorsement,  but  simply  by  way 
of  deposit  or  security,  it  was  held,  that  he  did  not 
shew  this  merely  by  proving  that  the  bill  was 
given  by  drawer  and  acceptor  to  the  plaintiff,  as 
security  to  the  plaintiff  for  a  loan  of  the  amount  or 
discount,half  of  which  loan  the  defendant,  by  arrange- 
ment with  the  plaintiff,  was  to  advance  to  him;  even 
although  the  plaintiff  so  fiir  admitted  the  arrange- 
ment as  to  claim  only  the  moiety  of  the  amount  of 
the  bill,  such  an  arrangement  not  being  inconsistent 
with  an  absolute  indorsement,  nor  necessarily  tend- 
ing to  disprove  it  AUenhorough  v.  Clarke,  27  Law 
J.  Rep.  (n.s.)  Exch.  138. 


The  allegation  of  the  indorsement  of  a  bill  of 
exchange  in  an  action  by  the  indorsee  against  the 
acceptor  does  not  necessarily  mean  such  an  indorse- 
ment as  will  give  a  right  of  action  against  the 
indorser,  but  only  such  an  indorsement  as  gives 
the  plaintiff  a  title  to  the  bill.  SmUK  v.  JoAnsofS 
27  Law  J.  Rep.  (n.s.)  Exch.  868;  8  Hurl.  6c  N. 
222. 

Where,  therefore,  the  drawers  of  a  bill  of  ex- 
change indorsed  it  to  a  registered  joint-stock  com- 
pany, and  the  officer  of  the  company  delivered  the 
bill  to  the  plaintifb  for  value,  bearing  the  indorse- 
ment of  two  directors  of  the  company  per  procura- 
tion,— Held,  in  an  action  by  the  plaintiffs  against 
the  acceptor,  that  whether  or  not  the  indorsement 
was  such  as  to  give  a  right  of  action  by  the  plaintiffii 
against  the  company,  there  was  such  an  indorsement 
as  entitled  th&  plaintiffii  to  a  verdict  on  a  traverse  of 
the  allegation  of  the  indorsement  of  the  bill  by  the 
company  to  the  plaintifis.    Ibid. 

(5)  IndonemaU  tM  Blank. 

The  pbintiff,  who  was  a  partner  and  manager  of  a 
banking  company  established  under  the  7  &  8  Vict, 
c.  110,  received  from  B,  a  customer,  for  value  given 
by  the  bank,  a  bill  of  exchange,  indorsed  in  blank, 
drawn  by  B  and  accepted  by  the  defendant  It 
was  part  of  the  plaintiff^  <^uty,  as  manager,  to  receive 
and  keep  possession  of  all  bills  given  to  the  bank, 
and  by  authority  of  the  directors  he  sued  the  defen- 
dant upon  this  bill: — Held,  that  it  was  not  necessary 
for  the  company  to  indorse  it  to  the  plaintiff  to 
entitle  him  to  recover;  nor  that  the  other  partners 
should  be  joined  in  the  action.  JJaw  v.  Pamdl, 
29  Law  J.  Rep.  (n.s.)  C.P.  17;  7  Com.B.  Rep.N.S. 
282. 

A  member  of  a  money  club  having  obtained  from 
it  a  loan,  gave,  with  two  sureties,  a  promissory  note 
for  the  amount  and  interest  and  expenses,  payable 
to  the  order  of  the  then  treasurer.  He,  having 
ceased  to  be  treasurer,  indorsed  the  note  in  blank, 
and  delivered  it  to  the  attorney  of  the  club,  in  the 
presence  of  another  member,  who  forthwith  instructed 
the  attorney  to  sue  in  his  name  upon  it  The  action 
was  brought  against  the  three  makers;  and  the  two 
sureties,  severing  from  the  principal  in  their  plead- 
ing, pleaded  denying  the  indorsement,  and  also  a 
general  plea  of  payment  and  an  equitable  plea  of 
set-off,  but  were  not  allowed  to  plead  partnenhip 
with  the  plaintiff.  It  was  proved  that  21/.  due  to 
the  principal  from  the  society  had  been  carried  to 
his  credit  After  verdict  for  the  plaintiff  for  the 
fUU  amount  of  the  note,  a  certificate  for  speedy  exe- 
cution was  obtained  ex  parte: — Held,  on  motion  for 
a  new  trial,  that  there  was  good  evidence  of  an  in- 
dorsement, and  that  the  question  of  partnership  was 
not  admissible  on  these  pleas.  Jenkins  v.  Tongue, 
^9  Law  J. Rep. (hs.)  Exch.  147. 

Held,  also,  that  the  certificate  was  regular ;  and, 
temble,  that  the  defendants,  at  all  events  upon  these 
pleas,  were  not  entitled  to  the  benefit  of  the  payment 
in  reduction  of  the  note;  but  a  rule  nisi  to  reduce 
the  verdict  on  that  ground  was  (reluctantly)  granted. 
It  appeared,  however,  upon  affidavits  on  shewing 
cause,  that  the  motion  had  been  made  on  behalf  of 
the  sureties  without  their  authority ;  and  the  Court 
at  once  granted  a  cross-rule  to  discharge  the  former 
rule  on  that  ground,  and,  the  plaintiff^s  affidavits  not 
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being  ntiifiictorily  answered,  aftenraidB  made  that 
croflB-rule  absolute.    Ibid. 

(c)  AfUrMahmhf. 

On  the  making  of  a  bill  of  exchange,  it  was 
agreed  between  the  drawer  and  the  acceptors,  that 
the  latter  should  deposit  with  the  drawer  some  canvas 
as  a  collateral  security  for  the  payment  of  the  bill, 
with  power  to  the  drawer  to  sell  the  canvas  and 
apply  the  proceeds  in  discharge  of  the  bill,  if  it  was 
not  paid  at  maturity : — Held,  that  this  agreement 
created  an  equity  attaching  to  the  bill  in  the  hands 
of  a  party  to  whom  the  bill  was  indorsed  when  it 
was  overdue;  and  that  as  the  drawer  after  the  in- 
dorsement had  sold  the  canvas  and  retained  the 
proceeds,  the  indorsee  was  debarred  from  recovering 
on  the  bill  for  ao  much  as  the  canvas  realized  on  the 
sale.  HolfM9  ▼.  Kidd  (Ex.  Ch.),  28  Law  J.  Bep. 
(■.8.)  Ezch.  112;  S  Hurl.  &  N.  891. 

(F)  DiSOHARGB  TBOM  LlABIUTT  OB. 

(a)  By  Payment, 

The  defendant  accepted  a  bill  for  1,000/.  for  the 
accommodation  of  V.  A  bill  for  the  same  amount, 
purportbg  to  be  drawn  by  V,  and  accepted  by  the 
defSnidant,  was  presented  to  the  defendant  for  pay- 
ment, by  the  plaintiff,  as  holder  for  value.  The 
defendant  inspected  the  bill,  and  gave  the  plaintiff 
another  bill  for  the  same  amount  in  exchange  for  it, 
but  a  month  afterwards  discovered  that  his  acceptance 
to  the  original  bill  was  forged,  and  gave  notice 
thereof  to  the  plaintiff: — Held,  no  answer  to  an 
action  by  the  plaintiff  on  the  second  bill.  Mather 
T.  MaidMone,  25  Law  J.  Bep.  (n.s.)  C.P.  310;  18 
Com.  B.  Rep.  273. 

The  plaintifis,  bankers,  discounted  for  T  a  bill 
drawn  by  T  on  and  accepted  by  the  defendant 
Before  the  bill  became  due  the  plaintiffs  received 
from  T,  who  had  an  account  with  them,  another 
bill  for  the  same  amount,  drawn  by  him,  and  pur- 
porting to  be  accepted  by  the  defendant,  for  the 
purpose  of  retiring  the  first,  but  the  plaintiffii  having 
previously  sent  the  first  bill  to  their  London  agents, 
instructed  them  to  obtain  payment  of  it,  and  credited 
T  in  their,  books  with  the  amount  It  was  sub- 
sequently discovered  that  the  defendant's  acceptance 
on  the  renewed  bill  was  a  forgery: — Held,  that  these 
&cts  did  not  support  a  plea  of  payment  to  an  action 
by  the  plaintiffii  against  the  defendant  on  the  first 
bill.  Bell  ▼.  BuiMey,  25  Law  J.  Rep.  (h.s.)  Exch. 
163;  n  Exch.  Rep.  631. 

(f)  By  CtmedlaiUm. 

Where  the  maker  of  a  negotiable  instrument  does 
some  act  animo  eaneeUandi,  but  so  imperfectly 
that  his  intention  is  not  manifest  on  the  fiice  of  the 
instrument,  and  it  is  afterwards  put  in  circulation, 
he  is  responsible  to  a  hcnd  fide  holder  for  value, 
though  the  instrument  be  put  in  circulation  without 
his  authoritv.  Ingham  v.  Primroee,  28  Law  J.  Rep. 
(f.s.)  C.P.  29i\  7  Com.  B.  Rep.  N.8.  82. 

Therefore,  where  the  acceptor  of  an  accommoda- 
tion bill  of  exchange  intrusted  it  to  the  drawer  for 
the  purpose  of  getting  it  discounted,  and  on  the 
latter  foiling  to  do  so,  tore  it  in  half,  and  threw  away 
the  pieces  in  the  street,  but  the  drawer  picked  them 
iip  and  put  them  in  his  pocket,  saying  that  they 


would  be  safer  there,  and  afterwards  pasted  them 
together,  and  wrongfully  negotiated  the  bill,  there 
being  nothing  in  the  appearance  of  the  bill  to  excite 
Buspicion,..Held,  that  the  acceptor  was  liable  on 
the  bill  to  a  holder  for  value  without  notice.  Ibid. 
Semble — that  the  pasting  the  two  portions  of  the 
bill  together  under  the  above  drcumstances  did  not 
amount  to  forgery.    Ibid. 

(c)  By  giving  Time, 

In  an  action  by  the  payee  against  the  maker  of  a 
promissory  note,  the  defendant  pleaded,  by  way  of 
equitable  defence,  that  the  note  was  made  by  him 
jointly  with  J  H  and  T  H,  at  the  request  and  for 
the  accommodation  of  J  H,  as  the  surety  only  of 
J  H,  and  to  secure  a  debt  due  from  J  H  solely  to 
the  plaintiff,  and  without  value  or  consideration,  and 
that  the  notes  were  delivered  to  the  plaintiff,  and 
accepted  by  him  from  the  defendant,  upon  an  express 
agreement  between  them  that  the  defendant  should 
be  liable  thereon  as  surety  only  for  the  said  J  H^ 
and  that  the  plaintiff,  at  the  time  the  notes  were 
made,  had  notice  and  knowledge  of  the  same  having 
been  so  made  by  him  as  such  surety.  That  the 
plaintiff,  whilst  holder  of  the  note,  without  the  know- 
ledge or  consent  of  the  defendant,  for  a  good  and 
valuable  consideration,  agreed  to  give,  and  did  give, 
the  said  J  H  time  for  the  payment  of  the  note,  and 
forbore  to  enforce  it,  and  that  he  could  and  might, 
had  he  not  given  such  time,  have  obtained  payment 
from  the  said  J  H : — Held,  upon  demurrer,  that  the 
plea  stated  a  good  equitable  defence  at  law  to  the 
action.  PooUy  v.  Ha/rradvne,  26  Law  J.  Repl 
(n.s.)  Q.B.  156;  7  E.  &  B.  431. 

A  binding  agreement  for  a  good  consideration, 
made  by  the  creditor  with  a  Granger,  to  give  time 
to  the  principal  debtor,  does  not  operate  as  a  dis- 
charge of  the  surety.  Ftomt  v.  Jordan,  26  Law  J. 
Rep.  (h.s.)  Q.B.  288;  8  £.  &  B.  803. 

Thus  it  is  no  defence  to  an  action  by  indorsee 
against  the  drawer  of  a  bill  of  exchange  that  the 
plaintiff,  without  the  defendant's  consent,  agreed 
with  K,  who  vras  no  party  to  the  bill,  to  give  time  to 
the  acceptor,  in  consideration  that  K  would  bind 
himself  to  see  the  bill  paid.    Ibid. 

In  an  action  on  a  promissory  note  payable  on 
demand,  the  defendant  pleaded,  as  an  equitable 
defence,  that  he  signed  the  note  only  to  secure  a 
debt  due  ftom  one  S  (one  of  the  makers)  to  the 
plaintiffs,  and  that  they  knowing  this,  without  the 
defendants  consent,  for  a  good  consideration  agreed 
to  give  S  time  for  payment  of  the  note,  whereby  the 
defendant  had  been  damnified.  The  only  evidence 
in  support  of  the  plea  was,  that  S,  the  principal,  had 
repeatedly  prepaid  the  plaintiffs  a  certain  sum  as 
interest  in  order  to  obtain  forbearance  for  successive 
periods  of  three  months : — Held,  that  this  evidence 
was  insufficient  to  sustain  the  plea.  JRayner  v. 
Fueeey,  28  Law  J.  Rep.  (v.s.)  Exch.  132. 

In  an  action  on  a  joint  and  several  promissory 
note,  the  defendant  pleaded,  as  an  equitable  defence, 
that  he  made  the  note  only  as  surety  for  one'B,  and 
to  secure  a  debt  due  to  the  plaintiff  solely  from  B; 
that  it  was  given  and  taken  on  an  express  agreement 
between  the  plaintiff  and  the  defendant,  that  the 
defendant  should  be  liable  thereon  solely  as  surety ; 
and  that  the  plaintiff,  without  the  knowledge  of  the 
defendant,  gave  B,  for  valuable  consideration,  time 


02 


BILLS  AND  NOTES;  (6)  CoirsiDaBATloir. 


Ibr  payment  of  the  note,  whereby  the  defendant  had 
been  damnified.  It  waa  proved  that  the  note  had 
been  given  aa  alleged,  and  that  before  it  was  due  the 
plaintiff,  fbr  a  certain  sum,  agreed  {irithout  the 
knowledge  of  the  defendant)  with  B,  who  waa  then 
able  to  pay,  to  give  him  further  time  for  payment, 
during  which  further  time  B  became  inaoWent : — 
Held,  that  the  plea  waa  aupported^  and  waa  an 
anawer  to  the  action— confirming  P^oiUt/  t.  ffcurra- 
dkie.  Taylor  y.  Burgen,  29  Law  J.  Bep.  (n.&) 
Ezch.  7;  5Hurl.&N.  1. 

(d)  By  DiioowaJtiing  hy  Accepter, 

If  the  acceptor  of  a  bill  diacounta  it,  he  may  re- 
iaaue  it^  ao  aa  to  charge  the  drawer.  AUenbcrough 
T.  Machmme,  25  Law  J.  Rep.  (if.8.)  Exch.  244. 

Nothing  will  discharge  either  drawer  or  acceptor 
but  payment  according  to  the  iaw  merchant,  t.  e., 
payment  when  due,  or  payment  for  the  purpoae  of 
diachaiging  and  aatiafying  the  bilL  Therefore,  if 
the  acceptor  diacounta  the  bill  for  the  drawer,  and 
then  re-tranafera  it,  the  latter  will  be  liable  upon  it 
at  the  auit  of  a  himd  Jide  holder,  and  Uie  tianafer  to 
the  acceptor  upon  discount  will  operate  aa  an  indorae- 
ment,  although  at  the  time  the  drawer  doea  not 
intend  to  tranafer  by  way  of  indoraement,  being 
under  the  impreaaion  Uiat  the  bill  ia  discharged  by 
coming  into  the  handa  of  the  acceptor;  nor  will  the 
payment  of  the  amount,  leaa  the  diacount,  be 
deemed  a  payment  of  the  bill  by  the  acceptor.   Ibid, 

SemUe — that  a  bargain  between  the  drawer  and 
acceptor  in  auch  a  caae,  that  the  bill  ahall  not  be 
re-isBued  or  transferred,  would  bar  the  action  on  the 
bill  against  the  drawer,  by  a  party  taking  it  with 
knowledge  of  the  fact  of  auch  bargain.    Ibid. 

(e)  By  Accepting  C<mponUon, 

It  may  be  doubtful  whether  a  creditor  accepting 
a  compoaition  on  certain  billa,  the  debt<Nr  and  the 
other  creditora  not  suppoeing  that  he  ia  the  holder 
of  any  other  billa  for  which  the  debtor  ia  liable,  can 
■ue  upon  auch  other  billa.  But  if  he  inducea  othera 
to  agree  to  the  compoaition  on  the  faith  of  hia  fidne 
repreaentation  that  he  ia  not  the  holder  of  the  other 
billa^  or  that  the  bills  for  which  he  accepta  the  com- 
poaition are  the  only  billa  of  the  debtor  which  he 
holda,  he  cannot  afterwarda  aue  the  debtor  upon 
them,  if  this  defence  is  properly  pleaded  and  proved. 
BlacktUme  v.  WiliOHf  2d  Law  J.  Rep.  (njs)  Exch. 
229. 

An  averment  in  pleading  auch  a  defence,  that  the 
frlae  repreaentation  waa  made  by  one  H,  aa  the 
agent  of  the  plaintiff,  waa  held,  after  verdict,  to  mean 
that  it  waa  made  with  the  authority  of  the  plaintiff 
Ibid. 

The  only  evidence  to  affect  the  plaintiff  waa,  that 
one  S  whom  he  had  employed  aa  the  attorney  in  an 
action  on  one  of  the  billa  aued  on  (the  actiona  on 
which  were  afterwarda  conaolidated),  made  a  atate- 
ment,  before  the  other  bill  waa  due,  that  '*  all  the 
billa"  (meaning  the  billa  now  aued  on  and  thoae  on 
which  the  compoaition  had  been  accepted,)  were 
the  plaintifTa  billai  It  waa  held,  although  the 
admiaaibility  of  the  evidence  had  not  been  objected 
to  at  the  trial,  that,  aa  it  waa  the  only  evidence 
againat  the  plaintiff,  and  it  waa  doubtful  whether  it 
was  admiaaible  (and  per  Martin,  B.  it  waa  not  admi»' 
able),  the  verdict  for  the  defendant  waa  unaatiafac- 


tory  aa  not  aupported  by  evidence,  and  a  new  trial 
waa  granted.    Ibid. 

(G)  CoirsiDERATioir. 

Where  a  bill  or  note  ia  ahewn  to  have  originated 
in  illegality  or  firaud,  a  presumption  ariaea  that  a  aub- 
aequent  holder  gave  no  value  for  it;  and  each  pre- 
sumption will  support  a  plea  that  the  plaintiff  b  a 
holder  without  consideration,  unleaa  rebutted  by  the 
defendant  ahewing  that  he  gave  value.  But  where 
there  ia  a  mere  abaence  of  consideration  between  the 
original  partiea,  no  auch  presumption  arises,  and  the 
defendant  ia  bound  to  prove  by  evidence  the  allega* 
tiona  in  hia  plea.  FUeh  v.  /oiiea,  24  Law  J.  Rep. 
(n.s.)  Q.B.  298;  5  £.  &  B.  238. 

A  promiaaory  note,  payable  at  two  montha,  bore 
date  the  1st  of  January  1854.  Acroaa  the  note  was 
written,  in  the  handwriting  of  the  maker  before  it 
waa  negotiated,  **  Due  4th  March  1855.'*  To  a 
declaration  upon  thia  note  by  an  indoraee  against 
the  maker,  the  defendant  pleaded  that  the  note  was 
made  to  secure  the  payment  of  a  sum  of  money  due 
from  the  defendant  to  the  payee  under  a  wagering 
contract  (upon  the  amount  of  hop  duty  payable  in 
1854|)  nuide  after  the  8  &  9  Vict  c.  109;  and  that 
the  plaintiff  had  notice  of  the  premiaes  when  it  waa 
indoraed  to  him;  and  that  there  waa  no  conaidera^ 
tion  for  the  indoraement  to  him,  and  that  the  note 
waa  overdue  when  indorsed  to  the  plaintiff.  laaue 
waa  joined  on  thia  plea.  The  note  waa  proved  to 
have  been,  in  fiuit,  made  on  the  lat  of  January 
1855,  and  to  have  been  indoraed  to  the  plaintiff 
before  the  lat  of  March  1855:— Held,  firat,  that  the 
note  upon  ita  fkce  ahewed  that  it  waa  not  due  till 
the  4th  of  March  1865,  and  that  it  waa  not  overdue 
when  indoraed  to  the  plaintiff.  Secondly,  that  there 
being  a  mere  want  of  consideration  in  the  inception 
of  the  note  under  the  8  &  9  Vict.  c.  109,  and  no 
illegality  or  fraud,  the  defendant  waa  bound  to  ahew 
that  the  plaintiff  took  it  without  value.     Ibid. 

A  having  performed  gratuitoualy  aervices  for  B, 
received  from  him  a  promiasory  note,  with  the  un- 
derstanding that  he  should  accept  it  not  only  aa  a 
gift  for  what  waa  paat,  but  that  it  abould  be  a  re- 
muneration for  future  aervicea  to  be  rendered  aa  long 
aa  B  ahould  require  them.  A  continuecbto  perform 
the  aervices  until  B'a  death,  when  he  aued  B'a  exe- 
cuton  upon  the  note: — Held,  that  aa  there  was  no 
contract  binding  A  to  perform  future  aervices,  there 
waa  no  consideration.  ffuUe  ▼.  ffuUe,  25  Law  J. 
Rep.  (n.s.)  C.P.  177;  17  Com.  B.  Rep.  711. 

The  preaumption  that  the  holder  of  a  bill  of 
exchange  haa  given  value  for  it,  ia  rebutted  when  it 
appears  that  the  acceptance  is  a  foigery ;  and  it  then 
lies  on  the  holder  to  prove  that  he  gave  considera- 
tion. Mather  y.  Maidatone,  26  Law  J.  Rep.  (ir.8.) 
C.P.  58;  1  Com.  B.  Rep.  N.S.  278. 

Where  M,  believing  a  bill  ahewn  to  him  to  have 
been  accepted  by  himaelf,  gave  another  acceptance 
in  lieu  of  it,  and  in  conaidemtion  thereof  it  was 
delivered  up;  and  it  turned  out  that  the  firet  accepts 
ance  was  a  forgery;  in  an  action  on  the  second  bill 
by  an  indorsee  against  M,  the  acceptor,  the  plaintiff 
admitted  that  the  acceptance  of  the  first  bill  was  a 
forgery,  but  set  up  that  he  waa  a  hondjide  holder  of 
that  bill  for  value : — Held,  that  the  onus  was  cast 
on  the  plaintiff  of  proving  that  he  was  auch  bond 
ide  holder.    Ibid. 
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A  person  who  gives  another  a  bill,  payable  at  a 
ftitnre  day,  for  the  debt  of  a  third  party  due  to  that 
other,  cannot,  in  an  action  against  him  on  the  bill, 
■et  up  want  of  consideration  as  a  defence.  Balfour 
▼.  iike  Qfeial  Memagtr  of  the  Seat  Pirtj  lAfe  Astvr, 
Co.,  27  Law  J.  Rep.  (ir.a)  C.P.  17;  8  Com.  B. 
Kep.  N.&  800. 

Therefore,  in  an  action  by  the  indorsees  agiiinst 
the  drawers  of  a  bill  of  exchange  at  sixty  days'  date^ 
the  Court  refused  to  allow  the  defendnnts  to  put  a 
plea  upon  the  record,  either  on  legal  or  equitable 
grounds,  to  the  effect  that  the  bill  was  drawn  by  the 
defendants  for  a  debt  due  to  the  plaintifis  from 
another  company,  which  had  assigned  to  them  its 
business  and  obligations  on  the  supposition  that  such 
assignment  was  valid,  but  that  such  assignment  was 
wholly  illegal  and  void.     Ibid. 

J  &  Co.,  at  Rio,  in  consideration  of  a  sum  of 
money,  agreed  to  be  paid  to  them  in  a  month  by 
the  firm  of  A  &  Co.,  consisting  of  the  plaintiffs  and 
another,  drew  upon  the  defendants  in  Liverpool,  at 
ninety  days  after  sight,  for  3,0001.,  payable  to  the 
plaintiffs*  order  in  London.  A  &  Co.  did  not  pay 
the  price  of  the  bill,  but  the  defendants,  without 
notice  of  this  default,  accepted  it  on  account  of  the 
drawers : — Held,  that  the  defendants  were  not  liable 
to  the  plaintiffii,  the  consideration  having  failed,  and 
Che  foot  that  A  &  Co.  consisted  of  another  person 
besides  the  plaintiffs  not  affecting  the  position  and 
rights  of  the  parties.  AtUey  y.  JokntUm,  29  Law 
J.  Rep.  (n.8.)  Exch.  161 ;  5  Hurl.  &  N.  187. 

(H)    PBBSElTTXUrr. 

Where  a  bill  of  exchange  is  addressed  to  the 
payee,  with  his  private  residence  added,  and  is 
aooepted  by  him  payable  at  his  bankers',  in  order  to 
ebaige  an  indorser,  presentment  at  the  bankers*  is 
necessary,  and  presentment  at  the  acceptor's  place 
of  residence  is  not  sufficient  Said  v.  JcnUf  28 
Law  J.  Rep.  (ir.s.)  Q.B.  86;  1  E.  &  a  59. 

That  there  were  no  eff'ects  of  the  acceptor  in  the 
bankers'  hands  at  the  time  the  bill  became  due  does 
not  ezeose  the  want  of  due  presentment  as  against 
an  indorser.     Ibid. 

A  bill  of  exchange  drawn  in  Jersey,  and  payable 
by  the  drawers*  correspondents  in  London  three 
^ys  after  sight,  or  order,  was  not  presented  until 
thirty-seven  days  after  date : — Held  (affirming  the 
judgment  of  the  Royal  Court  at  Jersey)  that  being 
a  foreign  bill  of  exchange,  it  was  presented  within  a 
reasonable  tima    Oodffay  ▼.  C<mhnan,  18  Moored 

p.a  U. 

(I)  Notice  of  Dishonour. 

The  plaintiff  and  the  defendant  being  share- 
holders of  a  company,  the  defendant  agreed  to 
advance  certain  money  to  A  B,  the  manager,  for 
the  purposes  of  such  company,  upon  having  the 
bond  of  the  said  A  B,  with  the  guarantie  of  the 
plaintiff  for  its  repayment.  In  order  to  carry  out 
sodi  agreement,  and  in  lieu  of  such  bond  and  gua- 
rsntie,  a  bill  of  exchange  was  given,  which  was 
drawn  by  such  manager  upon  and  accepted  by  him- 
self as  agent  and  on  behalf  of  such  company,  and 
indorsed  by  the  plaintiff,  to  whose  order  it  was  made 
payable: — Held,  that  the  plaintiff  was  entitled  to 
notice  of  dishonour ;  and  that  therefore,  for  want 
of  such  notice,  the  defendant  could  not  make  the 


bill  the  subject  of  a  set-off.  MaiUm  t.  SiddU^  28 
Law  J.  Rep.  (n.s.)  C.P.  257;  6  Com.  B.  Rep.  N.S. 
494. 

The  indorsee  of  a  bill  of  exchange,  drawn  by  J 
upon  B,  gave  J  the  following  written  notice  of  dis- 
honour:— **  B'S  acceptance  to  J,  500/.,  due  12th  of 
January,  is  unpaid.  Payment  to  Roberts  &  Co.  is 
requested  before  four  o*clock*': — Held,  a  good  notice 
of  dishonour — affirming  the  decision  below,  27  Law 
J.  Rep.  (n.s.)  Exch.  880;  8  Hurl.  &  N.  455.  Paul 
V.  /ones  (Gx.  Ch.),  28  Law  J.  Rep.  (if.s.)  £xch. 
143;  4  Hurl.  &  N.  855. 

(K)  AoTioRs  AND  Suits. 

[Interest  recoverable,  see  Intbsist.] 
(a)  When  BtU  or  Note  Loit, 

A  party  taking  a  negotiable  instrument  bond  fdt 
and  for  full  value,  is  entitled  to  recover  on  it, 
though  it  has  been  stolan  and  he  took  it  negligently. 
BMfpkad  V.  the  Bank  of  EngUmd,  25  Law  J.  Rep. 
(n.8.)  C.P.  88;  17  Com.  B.  Rep.  161. 

Where  a  money-changer  changed  a  bank  note 
which  had  been  stolen,  and  the  jury  found  that  he 
gave  full  value  for  it,  and  took  it  hfmd  ftde,  not 
having  knowledge  at  the  time  that  it  had  been  stolen, 
but  tlu&t  he  had  the  means  of  knowledge  if  he  had 
taken  care  of  certain  notices  delivered  to  him, — 
Held,  that  he  was  entitled  to  recover.     Ibid. 

The  declaration  by  the  plaintifiii,  J,  K  and  M, 
alleged  that  the  defS^ndant  agreed  to  accept  four 
bills  of  exchange  for  the  payment  of  450/.  each,  the 
price  of  certain  shares  sold  by  the  plaintiffs  to  him, 
and  that  the  defendant  promised  to  pay  the  sums 
of  money  for  which  such  bills  were  to  be  given  at 
the  times  when  the  bills  should  become  due;  and 
that  in  pursuance  thereof  the  defendant  accepted 
a  bill  drawn  by  J  upon  him  for  payment  to  the 
order  of  K  and  M  of  a  sum  of  450/.  on  a  day 
mentioned,  and  that  the  bill  was  so  drawn  and  made 
payable  at  the  request  of  the  plaintiffs,  and  without 
any  consideration  in  respect  of  K  and  M  being  the 
payees,  and  was  afterwards  indorsed  by  the  payees 
to  one  J,  to  hold  as  the  agent  of  the  plaintifiii  and 
on  their  account,  and  whUst  it  was  so  held,  the  bill 
was  wrongfully  destroyed  by  the  defendant  The 
declaration  then  alleged,  that  although  the  time 
when  the  bill  was  due  had  elapsed,  and  the  defen- 
dant had  notice  of  the  premises^  he  had  not  paid 
the  bill : — Held,  on  demurrer,  that  the  declaration 
disclosed  no  cause  of  action,  there  being  no  other 
promise  by  the  defendant  than  the  promise  to  pay 
the  party  entitled  to  the  bill.  Jwnghluth  v.  Way, 
25  Law  J.  Rep.  (n.b.)  Exch.  257;  1  HurL  &  N.  71. 

Where  an  action  is  brought  on  a  bill  of  exchange, 
which  is  alleged  to  have  been  lost,  a  Judge  has  no 
power  to  order  a  stay  of  proceedings  until  an  indem- 
nity be  given,  the  defendant  undertaking  to  pay  the 
debt  and  costs.  Aramgvfnn  v.  Sehdlfidd,  I  HurL 
&  N.  494. 

(6)  Pleading  and  Practice. 

The  declaration,  in  an  action  by  the  indorsee  against 
the  indorser,  of  a  bill  of  exchange,  stated  that  the 
bill  was  drawn  by  P  and  directed  to  L,  requiring 
him  to  pay  to  the  order  of  P.  1,800/.  six  months 
after  the  date,  and  alleged  that  P  indorsed  the  same 
to  thf  defendant,  who  indorsed  the  same  to  the 
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plaintiff,  and  that  the  bOl  was  didionoiued  for  non* 
payment.  Plea,  travernng  the  mdonement  to  the 
defendant  as  alleged: — ^Held,  that  the  defendant  was 
estopped  from  denying  the  indorsement  to  him ;  and 
that  the  plea  was  bad  as  raising  an  immaterial  issue. 
Maegrtgor  ▼.  Jthodeg,  25  Law  J.  Rep.  (ka)  Q.B. 
ai8;  6  £.  &  B.  266. 

To  an  action  by  the  drawer  against  the  acceptor 
of  a  bill  of  exchange,  at  three  months,  dated  the 
12th  of  July,  the  defendant  pleaded  by  way  of 
equitable  defence  that  the  bill  ought  to  have  been, 
and  was  represented  to  him  by  the  plaintiff  to  be, 
drawn  on  the  25th  of  July,  and  three  months  from 
the  25th  had  not  elapsed  before  action  brought. 
The  Court  set  aside  the  plea,  but  allowed  the  defen- 
dant to  substitute  a  plea  of  fraud.  Drain  t.  Harvey, 
25  Law  J.  Rep.  (n-b.)  C.P.  81 ;  17  Com.  B.  Rep. 
257. 

Action  by  the  plaintiffii  as  payees  of  a  promissory 
note  against  the  makers.  PJea,  that  the  note  was 
made  by  the  plamtiff  R  8,  the  defendant  and  one 
T  S  (the  plea  set  out  the  note,  which  appeared  to  be 
a  joint  and  several  promissory  note,  made  as  alleged 
in  the  plea),  and  that  the  said  R  S,  in  the  said  note 
mentioned  as  one  of  the  payees  thereof  and  as  one 
of  the  makers  thereof^  was  and  is  the  plaintiff  R  S, 
and  the  said  note  at  the  time  it  was  made  was  one 
upon  and  by  virtue  whereof  the  defendant  in  case 
he  paid  the  same,  or  more  than  one-third  part 
thereof  would  be  entitled  to  call  upon  the  plaintiff 
R.S  to  pay  a  contribution  to  the  defendant,  and  that 
in  case  the  plaintiff  R  S  recovered  against  the  defen- 
dant the  amount  of  the  note,  he,  the  defendant, 
would  be  entitled  to  sue  for  and  to  recover  from  the 
plaintiff  R  S  one-third  part  of  the  amount  so  reco- 
vered against  him  the  defendant: — Held,  that  the 
plea  was  bad.  Beecfuim  v.  Smith,  27  Law  J.  Rep. 
(ir.s.)  Q.B.  257;  E.  B.  &.  E.  442. 

In  an  action  on  a  bill  of  exchange,  proof  of  any 
such  circumstances  of  suspicion  as  might  be  left  to 
the  jury  as  evidence  of  fraud  in  the  original  negotia- 
tion of  the  bill  will  be  sufficient  to  <»11  upon  the 
plaintiff  to  prove  that  he  is  a  holder  for  value.  And 
where  the  defence  pleaded  is  that  the  bill  was  issued 
by  the  defendant  for  the  purpose  of  its  being  di%> 
counted  for  himself,  and  that  he  never  had  considera- 
tion for  it,  and  that  in  fraud  of  the  defendant  it  was 
indorsed  to  the  plaintiff  without  any  consideration 
for  the  indorsement,  proof  that  the  first  holder  had 
the  bill  to  get  it  discounted  for  the  defendant,  and 
got  it  discounted  for  himself,  representing  that  it  was 
drawn  for  his  own  accommodation,  was  held  to  be 
such  evidence  of  fraud  in  the  origmal  issuing  of  the 
bill  as  to  cast  the  onus  of  proof  upon  the  plaintiff; 
and  that  the  plaintiff  having  offered  evidence,  the 
defendant  had  a  right  to  go  to  the  jury  on  the  whole 
case.  ffcUl  v.  FeathenUme,  27  Law  J.  Rep.  (n.s.) 
Exch.  808;  3  Hurl.  &  N.  284. 

A  drawer  in  Louisiana  of  bills  of  exchange  upon 
acceptors  in  London  held  entitled  to  prove  under  a 
deed  of  arrangement  executed  by  the  latter,  upon 
their  becoming  insolvent,  to  their  creditors,  not  only 
fer  the  amount  of  the  bills,  but  also  for  10/.  per 
cent,  upon  that  amount  in  lieu  of  re-exchange  which 
by  the  law  of  Louisiana  he  had  been  obliged  to  pay 
to  the  holders  of  the  bills  on  their  return  dishonoured 
and  protested  for  non-payment  in  Louisiana.  Walker 
V.  ffanUUoH,  1  De  Gex,  F.  &  J.  q02. 


(L)  Sujof  ABT  Pbooboubi  on  Bilu  or  EzOHAVaB 

Act,  1855. 

(a)  When  appUceible. 

The  Bills  of  Exchange  Act  (18  &  19  Vict.  c.  67.) 
applies  to  cheques  or  "  drafts  or  orders  on  bankers.** 
Syre  v.  Waller,  29  Law  J.  Rep.  (ii.8.)  Exch.  246} 
5  Hurl.  &  N.  460. 

A  promissory  note  payable  on  demand  is  within 
the  Bills  of  Exchange  Act,  18  &  19  Vict  c  67;  and 
the  six  months  within  which  the  action  may  be  com- 
menced, run  from  the  date  of  the  note.  The  issu^ 
of  a  writ  after  the  six  months  is,  however,  an  irregu- 
larity which  may  be  waived  by  the  defiondant's  acqui- 
escence. MaUby  v.  MwrtUt,  29  Law  J.  Rep.  (ir.s.) 
Exch.  S77;  5  Hurl  &  N.  818. 

Therefore,  where  a  writ  was  issued  under  the  Bills 
of  Exchange  Act,  more  than  six  months  afler  the 
date  of  a  note  payable  on  demand,  and  the  defendant 
did  not  apply  for  leave  to  defend,  but  upon  execution 
being  issued  signed  a  request  to  the  dieriff  to  with- 
draw, after  partial  satisfaction  of  the  judgment,  with 
an  authority  to  re-enter  and  levy  at  any  time  for  the 
amount  remaining  due,  and  afterwards  personally 
assisted  the  sheriff  in  packing  and  removing  the  goods, 
the  Court  refiised  to  set  aside  the  proceedings  or  to 
compel  the  plaintiff  to  pay  the  amount  levial  to  the 
assignees  of  the  defendant,  who  had  become  bank- 
rupt.   Ibid. 

(&)  WrUofSummom, 

Under  the  Bills  of  Exchange  Act,  18  &  19  Vict 
c.  67,  a  plaintiff  may  indorse  on  the  writ  of  summons 
a  claim  for  costs  and  noting,  and  the  blank  in  the 
form  given  under  that  act  may  be  filled  up  with  the 
words  **four  days,"  pursuant  to  the  Common  Law 
Procedure  Act,  1852.  HaU  v.  Coatee,  and  JRobinmm 
V.  CoUerdl,  25  Law  J.  Rep.  (n.s.)  Exch.  8 1 11  Exch. 
Repw  476. 

The  bill  of  exchange  was  indorsed  on  the  writ,  but 
the  amount  in  figures  in  the  comer  of  the  bill  was  for 
a  larger  sum  than  that  set  out  in  the  body  of  the  bill : 
— Held,  that  the  writ  was  not  on  that  account  irre- 
gular.    Ibid. 

A  notice  to  set  aside  the  writ  and  service  is  not  too 
late  if  within  ten  days  after  the  service.     Ibid. 

Under  the  222nd  section  of  the  Common  Law 
Procedure  Act,  1852,  the  Court  can  amend  a  writ 
improperly  sued  out  under  the  Bills  of  Exchange  Act, 
18  &  19  Vict.  c.  67.  (which  was  inapplicable  to  the 
case),  and  make  it  a  good  writ  under  the  former  act, 
imposing  such  terms  as  to  service,  &c.  as  the  circum- 
stances of  the  case  may  require ;  CocJAvm,  J.  <iv5i- 
taiiiU  as  to  the  power  of  amendment  Ldgh  v.  Baker, 
26  Law  J.  Rep.  (n.s.)  C.P.  220 ;  2  Com.  B.  Rep. 
N.S.  367. 

(c)  Leave  to  Appear  and  Prfend. 

In  an  action  in  the  county  court  under  the  Sun^ 
mary  Procedure  on  Bills  of  Exchange  Act,  1855, 
the  defendant  may  avail  himself  of  any  defence  of 
which  the  fects  admit,  and  is  not  confined  to  the 
particular  defence  disclosed  on  the  afiidavit  on  which 
he  is  let  in  to  defend.  JScnd  v.  Jones,  28  Law  J. 
Rep.  (n.s.)  Q.B.  B6;  1  E.  &  E.  59. 

Under  the  Bills  of  Exchange  Act,  18&:19  Vict, 
c  67,  the  affidavit  for  leave  to  appear  and  defend  need 
not  disclose  the  defence  with  the  certainty  necessary 
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ma  plea ;  bnt  H  is  enough  if  it  diaclotes  reasonable 
and  plausible  grounds  for  supposing  that  there  is  a 
defence.  Clay  y.  Twrley,  2/  Law  J.  Rep.  (ir.s.) 
Ezch.  2. 

Where(tbeactionbeingb7  drawer  againstacceptor,) 
the  aflSdavit  stated  that  the  bill  had  been  accepted  for 
the  prioe  of  coals  supplied  to  a  company,  of  which  the 
defendant  was  manager,  and  the  business  of  which  had 
since  been  transferred  to  another  company,  who  had 
sgreed  to  pay  the  plaintiff  for  the  coals;  and  that  the 
plaintiff  had  re-invoiced  the  coals  to  the  latter  com- 
pany, and  had  told  the  defendant  that  they  would 
pay,  and  that  he  should  look  to  them,  and  not  to  the 
defendant,  for  payment, — the  Court  thought  it  suffi- 
cient, and  allowed  the  defendant  to  defend  the  action ; 
it  being  reasonably  probable  that  there  might  upon 
the  ftcts  be  a  defence  either  on  theground  of  exonera- 
tion from  the  acceptance,  or  of  aoceptance  of  the 
sabetitated  liability  of  third  parties^  although  an 
sgreement  with  plaintiff  was  not  definitely  stated,  but 
only  evidence  of  it.    Ibid. 

Under  the  Bills  of  Exchange  Act,  (18  &  19  Vict 
c.  67.  s.  2.)  the  defendant  will  be  allowed  to  appear 
and  defbnd,  where  there  is  any  defence  suggested, 
cither  in  law  or  in  fitct,  which  there  is  any  reasonable 
ground  for  supposing  may  possibly  be  supported. 
And  hence  where  a  bill  was  directed  to  a  firm  of 
A  &  Co.,  and  was  accepted  in  the  name  of  A'&  B, 
although  the  acceptance  was  not  denied  to  be  in  the 
handwriting  of  B,  the  defendant,  and  he  had  repre- 
sented to  the  plaintiff,  the  drawer,  that  he  was  in 
partnership  with  A.  and  had  asked  for  time  after  the 
bill  was  due,  he  was  allowed  to  defend  the  action. 
Mathem  ▼.  ManUmd,  27  Law  J.  Bep.  (ir.s.)  Exch. 
148. 

Where  a  defendant  has  obtained  leave  to  appear 
and  defiend  an  action  brought  under  the  Bills  of 
Exchange  Act,  18  &  19  Vict.  c.  67,  the  Court  will 
interfere  to  set  aside  such  order  if  obtained  fhiudu- 
lently.    PMk^  v.  Twmcod:,  1  Hurl.  &  N.  741. 

(M)  CHB4^nBB. 

[The  Law  relating  to  crossed  Drafts  on  Bankers, 
amended  by  19  &.  20  Vict,  c  25. — The  Law  relating 
to  Cheques  or  Drafts  on  Bankers,  amended  by  21  & 
22  Vict,  c  79.] 

The  crossing  of  a  cheque  with  the  words  **&,  Co.^ 
or  with  the  name  of  a  banker  does  not  aflRect  the 
negotiability  of  the  cheque ;  and  an  individual  who 
reoeivea  the  cheque  h<ynd  fide  and  gives  value  for  it, 
is  entitled  to  retain  the  amount  received  through  his 
bankers  from  the  bankers  on  whom  it  is  drawn.  In 
an  action,  therefore,  for  the  conversion  of  a  crossed 
cheque  against  an  individual  who  had  cashed  it  for 
a  clerk  of  the  plaintiff,  the  payee  of  the  cheque  (the 
clerk  being  intrusted  with  it  to  hand  to  the  bankers 
of  the  plaintiff), — Held,  that  the  proper  question  for 
the  jury  was,  whether  the  defendant  took  the  cheque 
UmA  fide  and  for  value.  Carlon  v.  Irdand,  25  Law 
J.  Hep.  (ir.8.)  Q.B.  113;  5  E.  &  B.  765. 

If  tiie  crossing  on  a  cheque  crossed  by  the  drawer 
is  erased  by  a  suhiequent  holder,  the  banker  on  whom 
it  is  drawn  is  justified  in  paying  it,  though  it  be  not 
presented  through  another  banker;  for  the  statute 
19  &  20  Vict  c.  25.  gives  the  crossing  the  force  of  a 
direction  to  the  bimker  to  pay  through  another 
banker,  only  when  the  cheque  bears  the  eroBsing 


upon  its  face  at  the  time  the  cheque  is  presented  for 
payment — affirming  the  judgment  below,  27  Law  J. 
Rep.  (h.8  )  C.P.  45 ;  2  Com.  B.  Rep.  N.S.  528. 
Simmondt  v.  Taylor  (Ex.  Ch.),  27  Law  J.  Rep. 
(N.S.)  C.P.  248;  4  Com.  B.  Rep.  N.S.  468. 

A  cheque  drawn  upon  the  6  branch  of  a  banking 
company  by  H,  who  kept  an  account  at  that  branch, 
was  preoented  by  the  defendant  at  the  B  branch  of 
the  same  banking  company,  where  it  was  cashed  in 
the  usual  way  across  the  counter,  and  the  same  day 
sent  to  G,  but  H  having  no  funds  there,  it  was  re- 
turned to  the  B  branch,  who  gave  notice  of  dishonour 
to  the  defendant,  H  bad  no  account  with  the  B 
branch ;  and  the  two  branches  were  distinct  in  respect 
of  the  accounts  kept  there,  and  issued  cheques  denot- 
ing the  particular  branch  upon  which  they  were 
drawn: — Held,  that  this  did  not  amount  to  payment 
of  the  cheque  by  the  B  branch,  as  the  bankers  of 
H  or  on  his  credit  bnt  on  the  credit  of  the  defendant 
and  that,  the  cheque  proving  to  be  worthless,  the 
bank  was  entitled  to  recover  back  the  money  paid. 
Woodland  i.Fear,  26  Law  J.  Rep.  (n.8.)  Q.B.  202; 
7  E.  &  B.  519. 

As  between  the  drawer  of  a  cheque  and  the  holder, 
no  time  less  than  six  years  is  unreasonable  for  pre- 
sentment for  payment,  unless  some  loss  is  occasioned 
to  the  drawer  by  the  delay.  Ztfws  v.  Ma/ttd^  27  Law 
J.  Rep.  (N.S.)  C.P.  76;  3  Com.  B.  Rep.  N.S.  442. 

A  bankerls  chequei,  pajrable  to  bearer,  is  negotiable, 
and  passes  by  indorsement,  so  that  an  indorser  may 
be  sued  thereon  by  the  holder.  Keener,  Beard,  29 
Law  J.  Rep.  (n.s.)  C.P.  287 ;  8  Com.  B.  Rep.  N.S. 
872. 


BILL  OF  SALE. 
[See  Damaqes — ^Intkrplbader— Tboybe.] 

(A)  Validity  or,  in  genkral. 

(B)  What  Dibds  arb  within  thb  Aot,  and 

MUST  BB  RB0I8TBRBD. 

(C)  ErrBOT  or  invalid  Dbbd  on  subseqdbnt 

Dbbd. 

(D)  ArriDATiT  or  ATTBBTiNa  Witnbss. 

(E)  Dbsoription  or  Assionor  and  Attbstino 

Witnbss. 

(F)  Etidbnob  or  thb  Filing. 


(A)  Validity  or,  in  gbneral. 

In  a  case  stated  by  a  county  court  Judge,  upon  an 
interpleader  summons,  for  the  opinion  of  this  Court, 
after  setting  out  the  fiicts  under  which  a  bill  of  sale 
had  been  given  to  secure  a  past  debt  and  a  contem- 
poraneous advance,  and  finding  that  the  transaction 
was  bond  fide, — ^the  question  submitted  was,  "whe- 
ther the  boll  of  sale  was  void  as  against  the  execution 
creditors  (the  respondents^  seizing  after  the  first 
instalment  secured  by  the  bill  of  sale  became  due, 
and  whilst  the  debtor  was  allowed  to  remain  in  pos- 
session, and  with  his  name  over  the  door  as  it  had 
been  before," — Held,  that,  there  being  nothing  to 
shew  that  the  deed  was  fraudulent,  the  appellant  was 
entitled  to  judgment.  Weaver  v.  JouU,  8  Com.  B. 
Rep.  N.S.  309. 

A,  by  deed,  assigned  to  B  all  the  machinery  in  and 
about  a  certain  mill,  upon  trust  for  securing  a  sum 
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of  money;  and  it  was  thereby  provided,  that  all  the 
machinery  which,  during  the  continuance  of  the 
security,  should  be  fixed  or  placed  in  the  mill  in 
addition  to  or  ttubetitution  for  the  former  machinery, 
should  be  subject  to  the  trusts  of  the  assignment 
The  assignment  was  duly  registered  as  a  bill  of  sale; 
and  after  the  date  of  it  A  pbiced  other  machinery  in 
the  mill,  in  addition  to  that  which  was  there  at  the 
date  of  the  assignment: — Held,  that  as  between  B 
and  a  judgment  creditor  of  A,  who  had  sued  out 
execution,  B  was  entitled  to  the  additional  machinery 
in  the  mill.  Holroyd  v.  McartkaU^  29  Law  J.  Rep. 
(n.s.)  Chanc.  655 ;  2  Giff.  382:  reversed  on  appeal, 
30  Law  J.  Rep.  (n.s.)  Chanc  335. 

(B)  What  Debds  abb  within  thb  Aot  and  must 

BB  RBOISTBRBD. 

The  freehold  of  a  mill  was  mortgaged  by  J  to  M; 
and  for  further  security  J  afterwards  assigned  to  M 
certain  machinery  then  upon  the  premises.  By  in- 
denture of  the  14th  of  September  1853,  J  assigned 
to  the  defendant,  subject  to  the  said  mortgage,  the 
equity  of  redemption  of  the  mill  and  all  the  machi- 
nery included  in  the  assignment  to  M ,and  also  certain 
other  machinery  that  had  been  subsequently  erected 
and  fixed  in  the  mill.  By  another  indenture  of  the 
lith  of  August  1854,  J  sold  and  assigned  to  the 
defendant,  to  secure  a  further  advance  of  500/.,  cer- 
tain machinery  then  on  the  premises,  and  set  forth 
in  a  schedule  to  the  deed,  and  which  did  not  include 
any  of  the  machinery  assigned  by  the  deed  of  the 
14th  of  September  1853;  and  also  further  charged 
with  the  said  600/.  the  equity  of  redemption  in  the 
premises  before  chaiged  to  the  defendant.  The 
machinery  assigned  by  this  latter  deed  was  affixed  to 
the  premises  only  for  the  purposes  of  trade,  and  this 
deed  of  sale  treated  them  as  machinery  which  J  had 
a  right  to  sell  distinct  from  the  land.  The  deed  of 
the  14th  of  August  had  not  been  filed  as  required  by 
the  17  &  18  Vict  c36.  J  became  bankrupt^  the 
defendant  at  the  time  having  taken  possession  of  the 
said  machinery: — Held,  in  an  action  by  the  assignees 
of  J,  first,  that  the  machinery  assigned  by  the  deed 
of  the  14th  of  August  1854  was  personal  chattels 
within  the  1 7  &  18  Vict  c.  36.  s.  7 ;  and  that  the  deed 
itself  was  a  bill  of  sale,  as  it  created  a  primary  charge 
on  the  machinery  distinct  from  the  land ;  and,  there- 
fore, that  the  deed,  not  having  been  filed  as  required 
by  section  1,  was  inoperative.  WaierfaU  v.  Penu 
gtone,  26  Law  J.  Rep.  (n.s.)  Q.  B.  100;  6  E.  &  B.  876. 

Held,  also,  that  being  trade  fixtures,  the  machinery 
did  not  by  subsequent  annexation  pass  to  the  mort- 
gagee of  the  freehold.    Ibid. 

A  post-nuptial  settlement  by  which  a  man,  in  con- 
sideration of  natural  love,  conveys  goods  and  chattels 
to  trustees  for  the  benefit  of  his  wife  and  children,  is 
within  the  provisions  of  the  Bills  of  Sale  Act,  and 
should  be  filed  as*required  by  that  Act  Fowler  v. 
FotUr,  28  Law  J.  Rep.  (n.s.)  Q.B.  210. 

A  tradesman  expecting  the  execution  of  a  writ  of 
fieri  facMM  issued  by  the  Court  of  Chancery  for  pay- 
ment of  costs  in  a  suit,  effected  a  sale  of  the  whole 
of  his  furniture  and  stock-in-trade.  The  only  docu- 
ment passing  upon  the  occasion  was  a  receipt  for  the 
money  paid  upon  the  purchase.  A  few  days  after 
the  purchaser  had  taken  possession  the  writ  was  issued, 
and  the  sherifFsubsequently  filed  a  bill  of  interpleader, 
upon  which  the  question  arose  whether  the  sale  was 


fraudulent  and  void: — Held,  that  it  was  not  a  ground 
for  vitiating  a  sale  that  it  was  made  with  a  view  to 
defeat  an  expectant  execution ;  that  under  the  par- 
ticular circumstances  of  this  case,  there  was  no  ground 
for  saying  that  the  purchase  was  not  hmA  fidtf  and 
consequently  the  sale  could  not  be  set  aside;  but, 
there  being  facts  of  a  highly  suspicious  character 
attending  the  transfer  of  the  property,  the  purchaser 
was  ordered  to  pay  bis  own  costs.  HaJU  ▼.  ike  Mebro* 
poUtan  Saloon  OnvwSmt  Co.,  28  Law  J.  Rep.  (n.b.) 
Chanc.  777;  4  Drew.  492. 

Held,  also,  that  the  receipt  given  for  the  goods  did 
not  amount  to  a  *'bill  of  sale**  under  the  provisions 
of  the  statute  17  &  18  Vict.  c.  86,  and  therefore  that 
it  did  not  require  registration.     Ibid. 

(C)  EFrsoT  or   intalid  Debd  on  subsbquent 

Dbed. 

In  trover  by  assignees  of  a  bankrupt,  the  defendant, 
who  claimed  under  a  bill  of  sale,  invalid  under  the 
Bills  of  Sale  Act,  was  not  allowed  to  set  up  a  subse- 
quent bill  of  sale  to  a  third  party,  who  himself  had 
not  set  it  up,  and  who,  even  if  he  were  the  ^  true 
owner,'*  would  be  defeated  by  the  bankrupt's  re^ 
puted  ownership.  NicKolmn  y.  CoopeTf  27  Law  J. 
Rep.  (n.s.)  Exch.  893;  8  Hurl.  &  N.  384. 

A  made  a  firaudulent  bill  of  sale  of  goods  to  B,  who 
subsequently,  in  the  presence  and  with  the  sanction 
of  A,  but  without  his  being  a  party  to  it,  assigned  to 
C  hcmd  fide^  and  for  a  valuable  consideration.  The 
actual  possession  of  the  goods  throughout  remained 
in  A : — Held,  that  the  second  bill  of  sale  was  not 
affected  by  the  fraud  in  the  first,  and  that  therefore 
Ck  assignment  was  protected  against  the  creditors 
of  A.  Mortwood  ▼.  Oie  Sovik  Torkthire  Hail,  amd 
BivtT  Ihm  Co.,  28  Law  J.  Rep.  (n.s.)  Exch.  114; 
3  Hurl.  &  N.  798. 

A  B,  a  trader,  on  the  19th  of  April  1856,  exe- 
cuted to  C  D  a  bill  of  sale  of  furniture  on  the 
premises  where  he,  A  B,  carried  on  business,  the 
consideration  being  stated  as  for  goods  sold,  money 
lent,  and  money  for  which  C  D  had  become  respon- 
sible for  A  B.  At  the  request  of  A  B  the  bill  of 
sale  was  not  registered  within  the  twenty-one  days 
required  by  the  statute  17  &  18  Vict  c.  36,  but  on 
the  expiration  of  that  time  another  bill  of  sale  of  the 
same  fiimiture  was  executed  in  similar  terms  and 
was  not  registered.  A  third,  a  fourth  and  a  fifth 
bill  of  sale  were  in  the  same  manner  executed  and 
not  registered,  and  ultimately  a  sixth  was  executed 
on  the  5th  of  August  1856  and  was  registered  within 
the  prescribed  time,  but  none  of  the  other  bills  of 
sale  were  cancelled.  A  B  was  adjudicated  bank- 
rupt in  December  1856,  the  act  of  bankruptcy  being 
committed  in  July  previously  by  being  denied  to  his 
creditors.  Assignees  were  appointed,  who  filed  a 
bill  against  C  D,  praying  an  injunction  to  prevent 
him  from  removing  the  fUmiture,  and  a  declaration 
that  the  bills  of  sale  were  fraudulent  and  void,  and 
that  they  might  be  delivered  up  to  be  cancelled; — 
Held  (affirming  a  decision  of  one  of  the  Vice  Chan- 
oelloni),  that  neither  of  the  bills  of  sale,  nor  the 
registration  of  the  last,  constituted  ''a  dealing** 
within  the  meaning  of  the  133rd  section  of  the 
Bankrupt  Law  Consolidation  Act,  1849  (12  &  18 
Vict.  c.  106) ;  and  that,  notwithstanding  the  regis- 
tration of  the  last  bill  of  sale  the  furniture  remained 
in  the  order  and  disposition  of  the  bankrupt    Per 
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Lord  JuttUe  Tumer^The  statute  17  &  18  Vict. 
c  86.  in  no  degree  affects  the  doctrine  of  reputed 
ownenhip.  8tan»feld  r.  Cfubiti,  27  Law  J.  Rep. 
(11.8.)  Ohane.  206;  2  De  Oex  &  J.  222. 

(D)  ArviDATiT  ov  Attestiho  WiTNisa. 

The  affidavit  of  the  attesting  witness  to  the  exe- 
cution of  a  bill  of  sale,  required  by  section  1.  of 
17  &  18  Vict,  c  96.  to  be  filed  with  the  bUl,  will 
he  sufficient  if,  on  comparison  with  the  bill,  it 
appear  to  have  been  made  bj  the  attesting  witness 
to  Um  bin,  although  the  affidavit  itself  does  not 
expressly  state  that  the  deponent  was  the  attesting 
witness.  lUnUk  ▼.  HouUoU,  28  Law  J.  Rep.  (n.s.) 
Q.B.  240. 

The  Bills  of  Sale  Act  (17  &  18  Vict  c.  36.  s.  11.) 
requires  that  every  bill  of  sale  of  personal  chattels, 
or  a  true  copy  thereof,  shall  "  together  with**  an 
affidavit  of  the  time  of  such  bill  of  sale  being  made, 
be  filed  with  the  officer  of  the  Queen^b  Bench  : — 
Held,  that  both  the  bill  of  sale  and  the  affidavit 
must  be  filed  at  the  same  time.  Gfrindell  v.  Brer^ 
dan,  28  Law  J.  Rep.  (ff.s.)  C.P.  383;  6  Com.  B. 
Rep.  N.S.  698. 

(£)  DiscRiPTioN  or  AssioiroB  and  Attbstino 

WiTNBBS. 

The  object  of  the  Bills  of  Sale  Act  is  to  give  the 
assignee  and  creditor  a  true  idea  of  the  position  in 
life  of  the  assignor;  and  therefore  a  misdescription 
or  abeence  of  due  description  in  regard  to  his  occu- 
pation is  substantial,  and  invalidates  the  transaction. 
AUmr,  Tkompton,  25  Law  J.  Rep.  (n.8.)  Exch. 
249;  1  Hurl.  &  N.  15. 

Under  that  act  it  is  not  a  sufficient  description  of 
the  occupation  of  the  assignor,  if  he  have  any  office 
er  occupation,  to  term  him  simply  **  gentleman." 
Ibid. 

In  the  case  of  a  clerk  in  a  public  department, 
e.^.,  the  Audit  Office,  he  should  be  described  as 
"  derk  in  the  Audit  Office.**  And,  iembUf  that  even 
were  he  at  the  head  of  a  department,  he  should  be 
BO  deoeribed.    Ibid. 

A  bill  of  sale  containing  a  description  of  the  red- 
denoe  and  occupation  of  the  assignor  was  filed,  but 
■ot  together  with  any  affidavit  containing  such  a 
description: — ^Held,  that  the  bill  of  sale  was  void 
under  the  17  &  18  Vict.  c.  36.  s.  1.  ffatUm  ▼. 
MHffUJi,  26  Law  J.  Rep.  (n.b.)  Q.B.  161;  7  E.  & 
K94. 

A  Irill  of  sale  contained  the  following  description 
of  the  attesting  witness,  **  W.  R.  Cnthbert,  of  King's 
Bench  Walk,  Inner  Temple,  in  the  city  of  London, 
clerk  to  Messrs.  Brundrett  &  Randall,  of  the  same 
place,  soHeitors**: — Held,  that  such  a  description 
was  sufficient  under  the  17  &  18  Vict.  c.  86.  s.  1. 
BladMell  y.  JBnghmd,  27  Law  J.  Rep.  (fi.s.)  Q.B. 
124;  8£.  &  B.  541. 

Under  the  Bills  of  Sale  Act  (17  &  18  Vict.  c.  36. 
s.  1.),  which  requires  an  affidavit  containing  a 
description  of  the  residence  of  the  party  giring  the 
bill  of  flUe,  and  of  the  attesting  witness  thereto,  it  is 
soffielent  to  state  the  places  where  they  carry  on 
Uieir  business;  and,  in  the  case  of  a  clerk,  to  state 
the  place  where  his  employers  carry  on  their  busi- 
nesB.  Attenboraugh  ▼.  TkompBon,  27  Law  J.  Rep. 
(H.S.)  Ezch.  28;  2  Hurl.  &  N.  559. 

Under  the  Bills  Of  Sale  Act,  17  &  18  Vict.  c.  36, 
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it  is  necessary  that  the  occupation  of  the  attesting 
witness,  as  well  as  that  of  the  assignor,  should  duly 
be  described  in  the  affidavit  on  registry;  and  an 
attorney  or  an  attomey*is  clerk,  long  known  as  such, 
is  not  duly  described  merely  by  the  term  "  gentle- 
man** without  the  mention  of  his  profession.  TutUm 
r.  Sanvner,  27  Law  J.  Rep.  (n.s.)  Exch.  293;  8 
Hurl.  &  N.  280. 

There  must  be  a  sufficient  description  of  every 
attesting  witness  to  a  bill  of  sale  under  the  Bills  of 
Sttle  Act,  18  &  19  Vict  c.  36,  as  well  as  of  the 
ass^or.  Bath  v.  Svitonj  27  Law  J.  Rep.  (n.s.) 
Exch.  388. 

But,  though  where  a  person  has  any  fixed  profes- 
rfon,  or  business,  or  avocation  by  which  he  gains  his 
living  it  must  be  mentioned  in  such  description,  it 
is  not  necessary  to  insert  a  description  of  an  occu- 
pation which  he  has  only  casually  and  temporarily 
followed.  And  where  the  assignor  was  a  medical 
student  who  had  for  some  short  time  acted  as  sur- 
geon's assistant,  but  for  six  months  before  action  had 
been  in  no  business: — Held,  that  he  was  sufficientiy 
described  as  ^  gentieman.**    Ibid. 

An  objection  that  the  attesting  witness  was  not 
duly  described,  not  having  been  made  at  the  trial, 
was  not  allowed  to  be  urged.     Ibid. 

An  office  copy  of  the  affidavit  admitted  as  good 
and  sufficient  evidence.    Ibid. 

Under  the  Bills  of  Sale  Act  it  is  requisite  that 
there  shall  be  a  sufficient  description  of  the  occupa- 
tion and  residence  of  every  attesting  witness  (where 
there  are  more  than  one)  as  well  as  of  the  assignor. 
But  his  description  in  the  affidavit  is  sufficient 
"affidavit**  of  such  description.  Nicholson  v.  Cooper, 
27  Law  J.  Rep.  (n.s.)  Exch.  893;  3  Hurl.  &  N. 
884. 

In  the  bill  of  sale  and  affidavit  of  registration 
under  the  17  &  18  Vict  c.  86,  A  was  described  as  a 
"gentleman.**  It  appeared  that  he  had  been  for- 
merly a  coal-agent,  but  having  been  dismissed,  he 
was  at  the  time  of  the  bill  of  sale  out  of  employ- 
ment:— Held,  that  there  was  no  such  misdescrip- 
tion as  afibcted  the  validity  of  the  bill  of  sale.  More- 
wood  ▼.  the  South  Torkihire  Rati.  Co.  and  River 
Dun  Co.,  28  Law  J.  Rep.  (m.s.)  Exch.  114;  3  llurl. 
&  N.  798. 

By  the  17  &  18  Vict.  c.  86.  a  description  of  the 
residence  and  occupation  of  the  person  giving  a  bill 
of  sale  must  be  filed  with  the  bill  of  sale.  A,  whose 
situation  in  life  was  that  of  attorney's  clerk,  gave  a 
bill  of  sale,  which  was  registered  under  the  above 
provision.  He  described  himself  as  "gentleman.** 
At  the  time  of  giving  the  bill  of  sale,  he  had  no  defi- 
nite employment,  but  had  been  employed  in  making 
out  the  bills  and  accounts  of  a  firm  of  attornies : — 
Held,  that  the  description  was  improper.  Bealee  v. 
Tenant,  29  Law  J.  Rep.  (n.s.)  Q.B.  188. 

The  affidavit  accompanying  a  bill  of  sale  under 
the  17  8r  18  Vict.  c.  36.  must  contain  (in  itself  or  by 
reference)  a  description  of  the  residence  and  occupa- 
tion of  the  grantor;  and  it  is  not  enough  to  state  that 
he  is  the  person  mentioned  in  the  bill  of  sale,  unless  it 
is  averred  that  he  is  truly  described  therein.  Pickard 
y.  Brett,  29  Law  J.  Rep.  (n.s  )  Exch.  18;  5  Hurl. 
&N.  9. 

Under  the  17  &  18  Vict  c.  86.  a  1,  where  the 
occupation  of  a  party  to,  or  the  witness  of,  a  bill  of 
sale,  is  not  stated,  the  onus  of  proving  that  such 
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party  or  witness  has  an  occupation  lies  on  the  party 
seeking  to  impeach  the  bill  of  sale  on  that  ground. 
Vanid  v.  Sutton,  3  HurL  &  N.  382. 

(F)  Etidenob  of  the  Fiuno. 

By  section  8.  of  the  14  &  15  Vict.  c.  99.  the 
officer  of  the  Queen^s  Bench  is  required  to  keep  a 
book  containing  a  list  of  every  bill  of  sale  filed  in 
the  office,  and  the  dates  of  the  execution  and  filing 
of  the  same; — Held,  that  this  book  was  of  such  a 
public  nature  that  a  certified  copy  was  admissible  in 
evidence,  under  the  14  &  15  Vict  c.  99.  s.  14,  and 
that  such  certified  copy  proved  the  time  at  which 
the  affidavit  was  filed,  as  well  as  the  time  at  which 
the  biU  of  sale  was  filed.  OrindeU  v.  Brendon,  28 
Law  J.  Rep.  (n.s.)  C.P.  333;  6  Com.  B.  Rep.  N.S. 
698. 


BLOCKADE. 
[See  Ship  and  Shipping.] 


BOND. 


(A 

(B 

(C) 

(D) 


constbuction  and  operation. 
Liability  of  Heir  of  Obliqor. 

DlSCHARaS. 

Action — Costs. 


(A)  Construotion  and  Operation. 

The  condition  of  a  bond  executed  by  C  and  the 
defendant,  recited  that  C  had  opened  and  then  kept 
and  proposed  to  continue  to  keep  an  account  with 
a  banking  company,  of  which  the  plaintiff  was  the 
registered  officer,  and  that  for  the  security  of  the 
bank  it  had  been  arranged  that  C  and  the  defendant 
should  execute  the  bond.  The  condition  was  for  the 
payment  by  C  and  the  defendant,  or  one  of  them, 
on  demand,  &c.  of  all  such  sums  not  exceeding  in 
the  whole  1,000^,  as  should  from  time  to  time  be 
due  and  owing  on  account  of  cash  and  bills,  &c., 
and  for  the  payment  of  chaiges  and  advances  for 
interest,  &c.  as  usually  charged  by  bankers.  At  the 
time  of  the  execution  of  the  bond  by  the  defendant^ 
the  balance  due  from  C  was  978/.  4s,  Wd.j  and 
that  sum  formed  the  commencement  of  the  account 
secured  by  the  bond,  and  was  continued  for  several 
years.  When  the  defendant  received  the  bond  from 
the  bank  she  objected  that  it  might  make  her  liable 
beyond  the  sum  of  1,000/.,  and  thereupon  it  was 
suggested,  by  the  company,  that  if  the  balance 
exceeded  1,000/.  at  their  half-yearly  accounts  they 
should  require  it  to  be  reduced,  or  that  the  amount 
should  be  limited  to  950/.,  which  would  leave  a  suffi- 
cient margin  for  interest,  &c.  In  consequence  of 
the  defendant  still  refusing  to  execute  the  bond,  a 
memorandum  was  given  her,  and  annexed  to  the 
bond,  to  the  following  efiect:  *'  Cock^s  advance  to  be 
Umited  to  950/,,  and  Mrs.  Rae  to  be  informed  if  the 
amount,  with  interest,  shall  reach  1,000/.  and  not  be 
reduced  within  a  month."  Upon  the  faith  of  this, 
the  defendant  signed  the  bond.  On  many  occasions 
the  limit  of  950/.  was  exceeded;  on  three  occasions 
the  amount  of  1,000/.  was  exceeded,  without  the 
defendant  having  been  informed  of  it,  though  it  was 


not  reduced  within  a  month,  and  on  one  occasion  at 
the  half-yearly  account,  the  amount  was  1,004/. 
lOf.  1^.,  but  was  within  two  days  reduced  to  1,000/. 
An  action  having  been  brought  upon  the  bond  to 
recover  from  the  defendant  the  sum  of  996/.  12«. 
lid.,  together  with  interest  and  commission  usually 
changed  by  bankers,  it  was  held,  that  the  bond  did 
not  become  inoperative  by  reason  of  an  advance 
beyond  the  stipulated  sum,  and  that  the  words  **  not 
exceeding,*'  &c.  did  not  raise  any  condition  or 
restriction  against  the  bank  giving  C  a  larger 
credit.  Held,  also,  that  the  meaning  of  the  memo- 
randum was,  that  950/.  should  be  substituted  for 
1,000/.,  as  the  sum  which  the  defendant  was  bound 
to  pay  as  principal  money  under  the  bond.  Held, 
therefore,  that  the  above  facts  could  not  be  relied 
upon  as  raising  an  equitable  defence  to  the  action. 
Gordon  v.  Rae,  27  Law  J.  Rep.  (n.s.)  Q.B.  185; 
8  E.  &  B.  1605. 

The  defendant  and  B,  being  in  partnership  as 
surgeons,  agreed  to  assign  a  portion  of  their  business 
to  the  plaintiff  for  150/.  A  bond  was  entered  into 
between  them,  by  the  condition  of  which  it  was  de- 
clared, that  if  the  defendant  or  B  should  practise, 
&c.  within  one  mile  of  W,  or  should  within  three 
years  attend  any  of  the  patients  of  the  plaintiff,  or 
should  induce  any  of  the  patients  of  the  plaintiff  to 
employ  or  consult  the  defendant  or  any  other  medical 
practitioner,  or  should  induce  any  other  practitioner 
to  set  up  in  practice  within  such  distance  of  one 
mile,  or  should  carry  on  the  business  of  a  chemist  or 
druggist  within  W;  or  if  B  should  underlet  or  as- 
sign his  term  in  his  house  at  W  to  any  physician,  or 
should  permit  any  person  carrying  on  such  profession 
to  reside  in  the  said  house,  **  then,  and  in  any  or 
either  of  the  said  cases,  if  the  defendant  or  the  said 
B,  their  executors  or  administrators,  or  cMier  of 
them,  did  and  should  forthwith  well  and  truly  pay 
unto  the  plaintiff  the  sum  of  800/.  the  said  bond 
should  be  void.**  The  defendant  committed  a  breach 
of  the  bond  by  practising  within  one  mile  of  W: — 
Held,  that  the  plaintiff  was  entitled  to  recover  the 
whole  sum  of  300/.  Mercer  v.  Irving,  27  Law  J. 
Rep.  (n.s.)  Q.B.  291;  £.  B.  &  E.  563. 

The  condition  of  a  bond,  after  reciting  that  8  had 
been  appointed  treasurer  of  C,  under  the  5  &  6 
Will.  4.  c.  76,  (which,  by  section  58.  required  the 
treasurer  of  every  borough  to  be  appointed  every 
year)  was,  that  S  should  &ithfully,  and  according  to 
the  provisions  of  the  before-mentioned  act,  and  of 
sucti  statutes  as  might  be  thereafter  passed  relHting 
to  the  said  office,  conduct  himself  in  the  said  office, 
and  perform  all  the  duties  thereof: — Held,  that  the 
bond  did  not  extend  beyond  the  year  of  office  for 
which  S  had  been  appointed  at  the  time  of  the 
execution  of  the  bond.  The  Mayor,  Aldermen 
and  Bwrgtnee  of  Cambridge  ▼.  Denme,  27  Law  J. 
Itep.  (n.8.)  aB.  474;  £.  B.  &  E.  660. 

The  defendant,  on  being  appointed  agent  for  the 
sale  of  wines  and  spirits  of  the  plaintiffs,  gave  to 
them  a  bond,  with  a  condition  that  the  defendant 
should  diligently,  honestly  and  faithfully  serve  the 
plaintiffs  as  such  agent,  and  should  not  engage  in, 
undertake,  transact  or  do  any  business  in  the  same 
trade,  within  ten  miles  of  the  town  of  T  for  himself 
or  any  other  person  or  firm,  and  should  use  his  best 
endeavours  to  promote  the  interest  and  increase  the 
business  and  connection  of  the  plaintiffs;  and  should 
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fiiithftilly  and  punctually  collect,  account  for  and 
paj  orer  all  debts  of  the  plaintiffs : — Held,  that  the 
rettriction,  at  to  the  defendant  doing  business  for 
other  persons  in  the  same  trade  within  the  particular 
district,  ivaa  limited  to  the  time  he  remained  in  the 
plaintiff's  service.  King  y.  AnaeUj  6  Hurl.  &  N. 
106. 

(B)  Liability  or  Hbik  or  Obligor. 

T,  the  heiivat-Iaw  and  executor  of  a  bond  debtor, 
entered  into  possession  of  his  real  estates,  and  ad- 
mitted assets,  and  died  before  1838,  having  devised 
his  real  estates  to  A,  whom  he  appointed  executrix. 
A  paid  interest  on  the  bond  up  to  her  death  in  1834, 
and  interest  was  afterwards  paid  by  her  executors. 
Upon  a  bill  filed  within  twenty  years  after  the  death 
of  A,  seeking  payment  of  the  bond  out  of  the  real 
estates  of  T  and  A, — Held,  first,  that  the  debt  was 
the  personal  debt,  but  not  the  specialty  debt  of  T, 
and  the  creditors  were  not  entitled  to  have  it  paid 
out  of  his  real  estates ;  secondly,  that  the  debt  was 
not  the  debt  of  A  unless  by  reason  of  her  detfostavit, 
the  remedy  for  which  was  barred  by  the  Statute  of 
limitations.  Thome  v.  Kerr,  26  Law  J.  Rep. 
(N.S.)  Chanc.  57;  2  Kay  8r  J.  54. 

(C)    DiSCHABOE. 

In  1842  certain  persons  bound  themselves  as 
sureties  for  the  due  discharge  by  D.  Murray  of  the 
duties  of  treasurer  of  the  borough  of  Berwick.  He 
was  at  that  time  appointed  **  for  the  remainder  of 
the  year  ending  the  9th  of  November  next,  if  it 
■hould  so  long  please  the  council."  In  August  1843 
the  6  &  7  Vict.  c.  89.  passed,  and  under  that  the 
appointment  of  the  treasurer  was  no  longer  to  be 
annual.  Murray  was  then  appointed  **  during  the 
pleasure  of  the  council  for  the  time  being/*  The 
bond  given  in  1842  was  conditioned  for  Murray^  due 
execution  of  his  office  **  during  the  whole  time  of  his 
continuing  in  the  said  ofiice,  in  consequence  of  the 
Mid  election  or  under  any  annual  or  fiiture  election 
of  the  said  council  to  the  mid  office** : — Held,  that 
the  sureties  continued  liable  on  this  bond,  notwith- 
standing the  change  in  the  tenure  of  the  office. 
Otwald  T.  the  Mayor,  dsc.  of  Berwick-vpon-Troeed 
(House  of  Lords),  25  Law  J.  Rep.  (m.s.)  Q.B.  383. 

The  defendant  became  surety  to  the  guardians  of 
a  poor-law  union  that  the  treasurer  should  pay  over 
to  the  plaintifi  all  **  balances,  monies,**  &c.  belong- 
ing to  the  union  which  should  be  in  his  possession 
by  virtue  of  his  office.  The  treasurer,  who  was  a 
corn-dealer,  was  in  the  habit  of  receiving  from  the 
overseen  of  the  parishes  of  the  union,  who  were 
fimners,  payment  of  the  poor-rates  collected  by  them 
in  the  following  manner:  they  sent  their  com  to 
him  for  sale,  and  he,  after  debiting  himself  with  the 
amount  so  received,  credited  them  with  the  amount 
of  poor-rates  which  they  were  liable  to  pay  to  him 
from  their  respective  parishes,  settling  with  them 
from  time  to  time  for  the  balance,  and  receiving  or 
paying  as  the  case  might  be.  The  poo^law  auditors, 
who  were  in  the  habit  of  auditing  his  accounts,  found 
that  a  balance  of  239i  Is.  7d,  was  due  from  him  to 
the  plaintiffii: — Held,  that  the  defendant,  the  surety, 
was  liable  for  the  payment  of  this  amount  The 
Ouardiane  of  the  Poor  of  the  Belford  Union  v. 
PaUkim,  26  Law  J.  Rep.  (N.s.)£xch.  91;  11  Exch. 
Rep.  628. 


Debt  on  bond.  Plea,  payment.  The  sum  of 
200/.  having  been  lent  by  Uie  plaintiff  to  the  defen- 
dant on  his  bond  through  one  M,  the  defendant's 
attorney,  and  who  acted  for  him  generally  as  his 
agent  in  his  pecuniary  afibirs,  and  repa3rment  being 
afterwards  demanded,  M  obtained  from  his  bankers 
(the  real  plaintiiis  in  this  case)  an  advance  of  4002. 
for  himself,  depositing  the  bond  in  question  and 
another  bond  as  a  security  for  repayment,  stating 
in  a  letter  to  the  plaintiff  that  he  had  laid  down  the 
money  to  prevent  her  any  further  inconvenience. 
The  defendant  was  not  aware  of  the  application  for, 
or  of  the  repayment  of,  the  200/. : — Held,  that  this 
was  not  a  payment  by  the  defendant.  Iamcu  ▼. 
WilkiMon,  26  Law  J.  Rep.  (n.s.)  Exch.  13;  1  Hurt 
&,  N.  420. 

A  discharge  of  the  principal  under  the  Insolvent 
Debtors  Act,  1  &  2  Vict  c.  110,  does  not  exonerate 
him  from  the  claim  of  a  surety  on  a  bond,  in  respect 
of  payments  subsequently  made  under  it  by  the 
hitter.    Emery  ▼.  CUxrhy  3  Com.  B.  Rep.  N.S.  582. 

(D)  Action — Costs. 

In  an  action  on  a  common  money  bond  condi- 
tioned for  the  payment  of  a  less  sum  than  20/.,  the 
penalty  not  exceeding  30/L,  no  costs  are  recoverable. 
Oowene  ▼.  Moore,  27  Law  J.  Rep.  (n.s.)  Exch. 
891;  SHurl.  &N.  540. 

Qucere — whether  it  would  be  so  supposing  th« 
penalty  exceeded  20/.  ?    Ibid. 


BOUNDARIES. 

[See  Commission  to  asckrtain  Boundariis.] 

[Amendment  of  20  &  21  Vict  &  45,  relating  to 
the  Survey  of  Boundaries  in  IreUnd,  by  22  &  23  Vict 
c.  8.] 

In  beating  the  boundaries  of  the  parish  of  Rother- 
hithe  the  authorities  proceed  along  the  embankments, 
wharves,  or  other  shore  of  the  river  Thames,  while  in 
the  adjoining  parish  of  Bermondsey  the  authorities 
go  along  the  middle  of  the  river;  the  parish  of 
Rotherhithe  has  never  done  or  exercised  any  paro- 
chial actor  authority  beyond  the  embankments,  &c.: 
— Held,  that  the  inference  from  the  above  circum- 
stances was,  that  the  parish  of  Rotherhithe  extended 
to  the  middle  of  the  river ;  and  that  a  pier  built  on 
piles  in  the  bed  of  the  river,  opposite  one  of  the  em- 
bankments, but  not  connected  with  it,  was  rateable 
to  the  poor-rate  of  the  parish.  M'Ccamon  v.  Sin- 
clair, 28  Law  J.  Rep.  (n.s.)  M.C.  247. 


BOROUGH. 
[See  Municipal  Corporation — Polios.] 


BOTTOMRY. 

[See  Ship  and  SnippiNO.] 
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BRAWLING-BUEIAL. 


BRAWLING. 

[Jarifldiction  of  the  EocIesia^tioBl  Gouits  in  Ire- 
land in  Caaes  of  Defamation,  and  in  England  and 
Ireland  in  certain  Cfuesof  Brawling,  abolished  by  23 
&  24  Vict.  c.  82.] 


BRIBERY. 

[See  Pabliaxeitt.] 


BRIDGE. 
WiDBNiiro  AiTD  Repair. 

The  43  Geo.  8.  c.  59.  8.  2.  enacti  that  where  any 
bridge,  repaired  at  the  expense  of  the  county,  •hall 
be  narrow  and  incommodiouB,  U  thaU  tmd  fkay  le 
lauful  to  and  for  the  Justicee  at  Quarter  Setaionsto 
order  and  direct  such  bridge  to  be  widened  and  made 

commodious  for  the  public; provided  that 

no  money  shall  be  applied  to  the  amendment  or 
alteration  of  any  such  bridge  until  prsaentment  shall 
have  been  made  of  its  insufficiency,  inconvenience  or 
want  of  reparation,  in  pursuance  of  some  or  one  of 
the  statutes  in  force  concerning  public  bridges:^— 
Held,  that  the  act  gave  the  Justices  a  discretion  in 
the  matter ;  and  that  the  mere  fieict  of  the  bridge 
being  too  narrow  for  the  traffic  over  it  did  not  render 
it  imperative  upon  them  to  order  it  to  be  widened. 
In  re  Newport  Bridge,  29  Law  J.  Rep.  (n.s.)  M.C. 
52. 

Held,  also,  by  ffiU,  /.  and  Blatkbwrn,  J,,  that 
the  presentment  was  a  necessary  preliminary  before 
making  an  order.     Ibid. 

Section  46.  of  the  Railways  Clauses  Consolidation 
Act,  8  &  9  Vict,  c.  20,  enacts  that  if  a  railway  croeft 
a  turn  pike- road  or  highway,  then,  except  where  other- 
wise provided  by  the  special  act,  the  road  shall  be 
carried  over  or  under  the  railway  by  means  of  a 
bridge  of  the  height  and  width,  and  with  the  ascent 
or  descent  by  that  or  the  special  act  provided;  "and 
such  bridge,  with  the  immediate  approaches,  and  all 
other  necessary  works  connected  Uierewith,  shall  be 
executed  and  at  all  times  thereafter  maintained  at 
the  expense  of  the  company."  Section  56.  requires 
the  company  to  restore  any  road  interfered  with,  to 
as  good  a  condition  as  it  was  in  at  the  time  when  the 
same  was  6rst  interfered  with  by  the  company,  or  aa 
near  thereto  as  mav  be: — Held,  in  accoidance  with 
The  North  StaffortUhirt  Rail.  €h.  v.  J>ai$,  that  the 
act  imposes  on  the  company  the  burden  of  the  per- 
petual maintenance,  not  only  of  the  &bric  of  the 
bridge  and  approaches,  but  of  the  roadway  over  the 
bridge  and  approaches.  Zeedi  v.  the  North  Staffordr 
Mre  Rail,  Co.,  29  Law  J.  Rep.  (ir.s.)  M.C.  150. 

The  special  act  (10  &  11  Vict.  c.  cviii.  s.  61.)  for 
the  formation  of  a  railway,  incorporated  with  it  the 
provisions  of  the  Railways  Clauses  Consolidation 
Act,  so  far  as  they  were  not  modified  or  affected  by 
the  special  provisions,  or  were  not  inconsistent  with 
them.  By  a  section  of  the  special  act,  the  company 
were  required  to  carry  a  certain  turnpike-road  over 
the  railway  by  a  bridge,  the  parapet- walls  of  which 
were  to  be  higher,  but  the  width  of  the  road  less  than 
mentioned  in  the  general  act.  The  section  then  pro- 
vided 'Hhat  the  said  turnpike-road  shall  be  made  and 


altered  at  the  expense  of  the  laid  eompeay  on  both 
aides  of  such  bridge,  so  that  the  surfaoe  of  the  said 
turnpike-road  shaU  when  completed  have  one  ojiiform 
inclination  on  both  sides,  not  exceeding  one  in  thirty; 
and  that  so  much  of  the  said  turnpike-rood  as  shidl 
be  broken  up  or  damaged  for  the  purposes  of  thia  act, 
shall  be  reinstated  and  made  good  with  the  same 
materials  as  the  said  road  is  now  composed  p^  and 
the  fences  thereof,  wherever  necessary,  reconstructed 
and  put  iato  complete  order  by  the  said  company, 
end  kept  in  repair  for  twelve  months  after  the  making, 
forming  and  completing  thereof'*: — Held,  that  tlM 
company  were  bound  perpetually  to  maintain  the 
roadway  over  the  bridge  and  approaches.    Ibid. 


BROKER. 


[See  PmxKOiPAL  avd  AeBirr — Ship  ajbtd  Shif- 

piiro.] 


BUILDING. 

[See  CoNTifcAOT — Fbibndlt  avtd  othib  Sooibtii 
— ^TowN  Impkoybmbbt  Acts.] 


BUILDING  SOCIETY. 
[See  Fbibitdlt  asd  otbsb  Sooibtibb.] 


BURIAL. 


(A)  Burial  Boabds. 
B)  Bubial  GBouNDe. 

'C)   DlSIBTBBMBlTT. 


i 


[The  15  &  16  Vict  c.  85.  amending  the  Laws  con« 
corning  the  Burial  of  the  Dead  in  the  Metropolii^  so 
for  as  relates  to  the  City  of  London  and  the  Libeities 
thereof,  amended  by  20  &  21  Vict.  c.  34.— The  Laws 
relating  to  the  Burial  of  the  Dead  in  Ireland  amended 
by  19  &  20  Vict,  c  98.— The  Burial  Grounds  (Ire* 
land)  Act  (1856)  amended  by  23  &  24  Vict.  c.  76.— 
The  Burial  Acts  amended  by  20  &  21  Vict  c.  81.— 
Danger  to  the  Public  Health  from  Places  of  Burial 
more  efiectually  prevented  by  22  Vict  c.  1.] 

(A)  BuBiAL  Boards. 

Where  a  district  of  a  parish  is  entitled,  nader  see- 
tion  12.  of  the  18  &  19  Vict  c,  128,  though  not  sup- 
porting its  own  poor,  to  appoint  a  separate  burud 
board,  the  rest  of  the  parish,  minus  the  district,  may 
appoint  a  burial  board ;  and  a  poor-rate  made  and 
asMssed  for  the  purposes  of  the  burial  board  on  such 
part  of  the  parish  is  good.  Viner  v.  the  OkurekMordm 
amd  Overeeere  of  tSe  Pariek  of  Tonbridffe,  28  Law 
J.  Rep.  (v.8.)  M.C.  251. 

Under  a  local  act  for  the  administration  of  the  poor 
laws  in  the  parish  of  L  a  select  vestry  was  to  be 
elected  to  carry  out  the  provisions  of  the  act  and  to 
be  the  board  of  guardians  of  the  poor,  with  the  duties 
and  privileges  of  sudi  guardians  in  generaL  A  select 
vestry  had  accordingly  been  elected,  and  performed 
the  duties  imposed  by  the  act,  the  vestry  of  the 
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it  laiige  retaining  all  its  IViiictioiis  in  the  general  ma^ 
nigement  of  the  parith :— Held,  that  the  select  veitrjr 
vas  not  **a  Taatry  elected  under  a  local  act  for  the 
government  of  the  pariah**  within  aection  52.  of  the 
15  &  16  Vict  c  85,  and  that  the  right  to  appoint  a 
burial  board  nnder  the  10th  and  11th  tectionswas  in 
the  i(eneral  ▼eatry.  jEe  parte  Urqukart,  m  the  matter 
QfA$  Bwrial  Board  of  Livayool,  26  Law  J.  Kep. 
(V.0.)  Q.a  218. 

In  the  pariah  of  L,  under  a  local  act,  a  body  called 
The  Sdect  Yeatry  of  L,  have  the  fanctiona  of  a  board 
of  gnardiana.  There  ia  alao  a  general  ^eatry ,  having 
the  management  of  the  general  parochial  afihira  of  L: 
— Held,  that  the  membera  of  a  burial  board  for  L, 
under  aUtutee  16  &  17  Vict  c.  134.  a  7,  15  &  16 
Vict.  &  85.  aa  10, 11,  52,  were  to  be  elected  by  the 
general  veitry  having  the  management  of  the  general 
paiochial  afiaira,  and  not  by  the  body  created  by  the 
loeal  act    Eegima  y.  Oladttane,  7  £.  &  B.  575. 

(B)    BURIiX  GR0UND6. 

The  15  &  16  Vict  c.85.  a.  10.  requirea  that  a 
meeting  of  the  veatry  of  a  pariah  ahall  be  called  to 
determine  whether  a  burial  ground  ahall  be  provided 
under  that  act^  and  by  aeetion  51.  "veatry"  ia  to 
mean  the  inhabitants  aaaembled  in  veatry  or  for  any 
of  the  purpoaea  for  which  veatriea  are  holden,  except 
in  paiiahea  where  there  ia  a  aelect  or  other  veatry 
erected  under  the  proviriona  of  a  local  act  for  the 
government  of  any  parish  by  veatriea,  in  which 
pariahea  it  ia  to  mean  auch  aelect  or  other  veatry. 
The  pariah  of  S  waa  newly  created  by  a  local  act  of 
parliament,  which  provided  for  twenty-four  veatry- 
men  being  choaen  for  the  purpoae  of  managing  the 
affidra  of  the  church,  providing  acavengers,  Slc. 
Thia  veatiy  had  alwaya  acted  in  aU  the  aflbira  of  the 
pariah: — Held,  that  thia  veatry  waa  the  proper 
body  to  determine  whedier  the  burial  ground  ahould 
be  provided  for  the  pariah  of  S.  In  re  Svanderlamd 
Vatry,  25  Law  J.  Rep.  (h.8.)  Q.B.  271 ;  a.  c  nom. 
Begwa  t.  Petere,  6  E.  &  B.  225. 

The  16  &  17  Vict  c  184.  a.  5.  (for  rcgulathig  the 
interment  of  the  dead  beyond  the  metropolis),  which 
cxcepta  from  the  proviaiona  of  that  act  **  cemeteriea 
eataUiabed  under  the  authority  of  any  act  of  parliap 
ment,"  appliea  only  to  cemeteriea  eatablished  by 
companiea  authorized  by  act  of  parliament,  and  not 
to  the  boiJal-gronnd  annexed  to  a  diatrict  church 
cncted  under  the  Church  Building  Acta.  The 
Queen  t.  Maude  and  another^Juetiou  efManohedtTf 
25  Law  J.  Rep.  (v.a.)  M.C  45. 

The  52nd  aeetion  of  15  &  16  Vict,  c  85.  (the  act 
for  the  burial  of  the  dead  within  the  metropolis) 
enacts,  that  in  that  act  **  pariah"*  ahall  mean  every 
place  having  separate  overaeera  of  the  poor,  and 
aepaiatdy  maintaining  ita  own  poor : — Held,  where 
three  panahes^  not  having  aeparate  overseers,  and  not 
aeparately  maintainmg  their  own  poor,  concurred  with 
a  hamlet  in  providing  a  common  burial-ground,  under 
15  &  16  Viet  e.  85.  and  16  &17  Vict  c.  134,  and  that 
they  were  not,  by  reaaon  of  the  worda  in  aeetion  52. 
above  cited,  precluded  from  availing  themaelvea  of 
the  powers  giren  by  those  acta.  The  Queen  ▼.  Ae 
Bwrial  Bowrd  for  the  Pari^es  of  St.  Peter,  St. 
QrtgoTjff  AU  ScwtUe,  and  BaUinffdin-cum-Brandon, 
in  the  Borough  of  Sudburff,  27  Law  J.  Rep.  <v.a.) 
Q.B.  282 ;  £.  B.  &  B.  264. 

Diveis  penons  purchased  private  graves  and  vaults 


in  the  burial-ground  attached  to  a  dissenters*  chapel ; 
the  receipt  for  the  money  stated  that  the  purchase 
was  made  in  perpetm'ty.  Upon  an  interference  with 
the  graves  and  a  mutilation  and  removal  of  the 
tombatones  by  peraons  claiming  to  be  mortgageea, 
and  claiming  alao  a  right  to  resume  the  entire  burial- 
ground  and  to  convert  it  to  building  or  other  pur* 
poaesy — Held,  upon  an  application  by  five  purchuerB 
of  private  gravea  and  vaulta,  that  they  were  entitled 
to  an  injunction  to  restrain  any  interfoience  with 
their  own  particular  gravea  and  tomhatonea,  &c. 
Moreland  v.  Bichardion,  25  Law  J.  Rep.  (ir.8.) 
Chanc.  888 ;  22  Beav.  596. 

Held,  alao,  that  aa  no  forther  relief  waa  aaked  with 
reapect  to  other  parta  of  the  ground  in  which  inter* 
menta  had  taken  place,  except  in  general  terms,  no 
injunction  oould  be  granted  to  restrain  the  defendants 
from  uaing  auch  other  parta  of  the  burial-ground  aa 
they  thought  fit.    Ibid. 

Where  land  has  been  set  apart  aa  a  burial-ground, 
in  which  burial  placea  have  been  purehaaed  in  pei^ 
petuity,  the  Court  will  reatrain  the  holdera  of  the 
legal  estate^  though  claiming  as  mortgagees,  from 
destroying  or  defodng  auch  gravea,  or  doing  any  act 
which  may  prevent  future  intermenta.  Moreland  v. 
Miehardeon,  26  Law  J.  Rep.  (a.8.)  Chanc.  690 ;  24 
Beav.  88. 

(C)  DiSIirTBBMINT. 

It  ia  a  miademeanor  at  common  law  to  enter  an 
unconaecmted  burial-ground,  and  without  the  know- 
ledge or  oonaent  of  the  ownera  of  the  ground  or 
authority  of  any  kind,  to  dig  up  and  carry  away  a 
eorpae  buried  therein;  although  the  person  commit- 
ting the  act  may  have  been  actuated  by  motives  of 
affection  and  reapect  to  the  deceased,  and  of  reli- 
gious duty,  and  have  conducted  the  removal  de- 
centlr.  lie  Queen  v.  Sharpe,  26  Law  J.  Rep. 
(n.s.)  M.C.  47;  Dears.  &  B  160. 


CANAL  AND  CANAL  COMPANY. 
A)  CovsTBuonoir  or  Canal  Aon  ur  obvbbal. 

B)  TOLLB. 

(C)  Water  RraRTfL 

(D)  PuBLio  RiOHTB  or  Natioation. 


i 


(A)  CoRSTBucTioK  or  Canal  Acts  in  gbnbbal. 

A  local  act  for  the  formation  of  a  canal  empowered 
the  ownera  of  any  landa  through  which  it  waa  made, 
to  erect  and  use  any  wharvea,  quaya  or  landings 
placea,  in  or  upon  their  landa  adjoining  or  near  to 
the  canal,  and  to  land  any  goods  upon  auch  wharves, 
&c.,  or  upon  the  banka  lying  between  the  aame  and 
the  canal,  and  alao  to  make  and  uae  proper  and  eon- 
▼enient  placea  ibr  boata,  bargea  and  other  veaaela  te 
lie  and  turn  in  and  peas  each  other,  ao  that  the 
making  or  using  thereof  respectively  did  not  obatruct 
or  prejudice  the  navigation  of  the  canal  or  any  tow- 
ing-path on  the  sides  thereof: — Held,  that  the  right 
of  the  adjacent  owners  to  land  goods  upon  the  banka 
included  the  right  to  land  them  on  the  towing-patha 
J%e  Monmonthehire  Bail,  and  Canal  Co.  v.  HUi^ 
28  Law  J.  Rep.  (n.s.)  Exch.  288;  4  Hurl.  &  N. 
421. 
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CANAL  AND  CANAL  COMPANY;  (B)  Tolls. 


The  power  given  by  the  57th  section  of  the  Gla- 
morganshire Canal  Act,  30  Geo.  8.  c.  IxxxiL  (found 
also  in  other  nmilar  acts),  enabling  the  proprietor  of 
a  mineral  district  to  make  roads  and  railways  over 
lands  of  other  persons  from  his  mines  to  the  canal, 
does  not  restrict  him  to  the  shortest  practicable 
route,  but  enables  him  to  adopt  any  more  circuitous 
route  which,  in  the  bond  fide  exercise  of  his  judg- 
ment, he  may  find  expedient,  provided  the  point  at 
which  he  joins  the  canal  is  within  four  miles  of  the 
boundary  of  his  estate.  JUehardt  v.  JUeluMrdt,  in 
re  the  Ghmorgcuuhire  Canal  Act,  John.  255. 

Saving  time  by  avoiding  a  lock  : — Held,  a  suffi- 
cient reason  for  preferring  a  more  circuitous  route 
for  this  purpose.     Ibid. 

Proceedings  to  be  taken  by  persons  seeking  to 
avail  themselves  of  such  powers  where  the  lands  to 
be  traversed  are  in  the  possesuon  of  a  receiver  ap- 
pointed by  the  Court.    Ibid. 

By  an  act  of  1846  a  railway  company  was  autho- 
rised to  purchase  the  S.  canal,  and  was  bound  to 
maintain  the  canal,  and  keep  it  open  for  traffic  when 
purchased.  By  this  act  it  was  provided  that  as  soon 
as  the  purchase  was  completed  the  railway  company 
might  exercise  all  the  rights,  powers  and  privileges 
which  the  canal  company  might  before  the  raJe 
have  exercised  in  relation  to  the  canal,  under  any 
acts  relating  to  the  canal  which  might  be  in  force  at 
the  time  of  the  conveyance.  The  canal  company 
did  not,  before  the  sale,  take  any  steps  to  adopt  the 
power  of  8  &  9  Vict  c  42.  (the  act  to  enable  canal 
companies  to  become  carriers  of  goods  upon  their 
canal).  After  the  purchase,  the  railway  company 
proceeded,  under  the  8th  section  of  the  last-men- 
tioned act,  to  take  a  lease  of  the  tolls  of  the  W  canal. 
The  clerk  of  the  G  company,  which  was  likely  to  be 
injured  by  the  granting  of  the  lease,  took  shares  in 
the  railway  company,  and  filed  a  bill  on  behalf  of 
himself  and  the  other  shareholders  to  prevent  the 
acceptance  of  the  lease  as  being  uUra  vires: — Held, 
that  by  the  purchase  of  the  S  canal  the  railway 
company  had  become  a  canal  company  so  as  to  be 
entitled  to  avaU  itself  of  the  powers  given  to  canal 
companies  by  the  8  &  9  Vict.  c.  42,  and  that  the 
taking  of  such  lease  was  therefore  not  tUtra  vires, 
Rogers  v.  the  Oocford,  Worcester  and  Wolverhampton 
Bail,  Go.,  2  De  Gex  &  J.  662. 

Whether,  if  the  acceptance  of  the  lease  had  been 
vltra  vires  the  Court  would  have  declined  to  inter- 
fere on  the  ground  that  the  bill  was  filed  by  the 
nominee  of  another  company  with  a  view  solely  to 
the  interest  of  that  company — ^pugre.     Ibid. 

(B)  Tolls. 

By  the  83  Geo.  3.  c.  Ixxx.  for  making  the  Grand 
Junction  Canal,  tonnage  rates  were  imposed  on  all 
stone  and  manure  conveyed  along  the  canal:  section 
68.  enacts,  that  the  said  rate  shall  not  be  payable  in 
respect  of  any  gravel  for  making  public  roads  ;  and 
section  97.  enacts,  that  it  shall  be  lawful  for  any 
person  owning  or  occupying  any  lands  through  which 
the  canal  should  pass  to  use  boats  for  the  conveyance 
of  manure  upon  the  canal,  for  the  improvement  of 
such  lands,  free  of  toll.  By  two  subsequent  acts,  34 
Geo.  8.  c.  xxiv.  and  35  Geo.  3.  c.  Ixxxv.,  the  Grand 
Junction  Company  were  empowered  to  make  cuts, 
and  the  acts  enacted  that  the  powers,  provisions,  and 
rates  for  tonnage  contained  in  the  original  act  should 


be  used  and  applied  by  them,  and  should  also  be  used 
and  exercised  by  the  owners  and  proprietors  of  ad- 
joining lands  in  such  and  the  like  manner  as  if  the 
several  powers,  rates  of  tonnage,  and  other  matters, 
were  re-enacted  in  the  body  of  those  acts,  and  as  if 
the  cuts  authorized  by  those  acts  had  been  indnded 
in  the  works  of  the  original  act,  and  that  the  like 
exemption  from  payment  of  rates  of  tonnage,allowed 
by  the  original  act,  should  be  allowed  in  respect  of 
the  like  articles  carried  on  the  cuts.  By  the  35  Geo.  3. 
c.  xliii.  the  company  was  empowered  to  make  a  cut 
to  Paddington ;  and  it  was  enacted  that  the  powers^ 
authorities,  and  provisions  in  the  original  and  other 
acts,  except  the  rates  of  tonnage,  should  be  used  and 
exercised  by  the  company,  and  should  extend  to  and 
be  applied  and  enforced  for  making  the  cut,  and  in 
all  other  respects  in  such  and  the  like  manner  and  as 
fully  and  eifectually,  to  all  intents  and  purposes,  as 
if  the  said  several  powers,  authorities,  and  provisions 
were  repeated  and  re-enacted,  and  as  if  the  Padding- 
ton cut  had  been  part  of  the  works  authorized  to  be 
made  by  the  previous  acts.  Distinct  tonnage  rates 
were  imposed  by  the  last-mentioned  act  in  respect  of 
all  goods,  and,m^a^  of  all  manure: — Held,  that 
the  powers  or  exemptions  from  toll  contained  in  the 
original  act  did  not  extend  to  the  last-mentioned  act* 
Tame  v.  the  Qramd  Junction  Canal  Co.,  25  Law  J. 
Rep.  (n.s.)  Exch.  222;  11  Exch.  Rep.  786. 

(C)  Water  Riqhts. 

By  an  agreement  a  canal  company  were  authorized 
to  open  the  sluices  of  a  lock  at  other  times  than  when 
boats  or  barges  navigating  the  canal  were  passing  or 
about  to  pass  through  the  lock,  and  to  take  water  for 
the  purpose  of  maintaining  the  navigation  of  the 
canal  below  the  lock,  paying  to  the  plaintiff  a  weekly 
rent  for  each  occasion  when  water  was  so  taken.  To 
this  there  was  a  proviso  that  the  company  might  once 
a  year  let  out  the  water  for  the  purpose  of  cleansing 
and  repairing  the  canal  and  j^fiU  it  for  seventy-two 
successive  hours  without  paying  rent.  A  boat  having 
sunk  in  the  lock,  the  water  was  let  out  of  the  pond 
below  the  lock,  the  boat  emptied,  and  then  the  water 
was  let  into  the  lock  and  pond  again : — Held,  that 
this  was  not  a  taking  of  the  water  at  a  time  other  than 
when  a  boat  was  passing  through,  and  consequently 
that  the  plaintiff  was  not  entitled  to  claim  rent. 
Llewellyn  v.  the  Swansea  Canal  Navigation  Co.  {Eix. 
Ch.),  27  Law  J.  Rep.  (if.s.)  Exch.  85 ;  2  Hurl.  & . 
N.  607. 

On  another  occasion  the  company  emptied  the 
pond  below  the  lock  with  a  view  of  repairing  another 
lock  below, and  on  the  repairs  being  done,  they  opened 
the  sluices  of  the  lock  in  question  and  let  the  water 
down  to  refill  the  pond: — Held,  that  there  was  a 
taking  of  the  water  for  the  purposes  of  maintaining 
the  navigation,  and  that  the  plaintiff  was  entitled  to 
his  rent     Ibid. 

Where  a  company  had  been  incorporated  and  em- 
powered by  act  of  parliament  for  Uie  purposes  of 
forming  a  canal,  and  had,  under  the  powen  of  that 
act  constructed  a  canal,  and  had  acquired  by  grant, 
and  for  more  than  twenty  years  used  the  water  of 
certain  natural  streams  to  feed  the  canal;  and  then, 
under  another  act  of  parliament  was  reconstituted 
and  empowered  to  construct  a  railway,  and  enabled 
to  dispose  of  all  land  not  required  for  ii,  including 
the  site  of  the  canal,  and  all  rights  and  easements 
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enjojred  bj  the  canal  oompanj  were  Tested  in  the 
nUway  company  for  the  purposes  of  the  railway ; 
and  the  company  had  afterwards  leased  the  water- 
ligbt  they  had  formerly  enjoyed  to  the  plaintiils, 
whose  exercise  thereof  for  the  purposes  of  their  mills 
had  been  obstructed  by  the  defendants  on  the  ground 
that  it  interfered  with  their  rights  as  mill-owners  on 
the  streams  in  question, — Held,  that  the  plaintifis' 
title  could  not  be  sustained ;  the  company  had  only 
been  enabled  to  acquire  the  water-right  in  their  capa- 
city as  a  canal  company,  and  as  such  they  had  ceased 
to  exist.  The  Naiiamd  Manure  Co.  v.  Donald,  28 
Law  J.  Rep.  (n.s.)  Exch.  185;  4  Hurl.  &  N.  8. 

(D)  Public  Riqbts  or  Natioation. 

The  right  of  traverse  by  the  public  on  a  canal  can- 
Bot  be  confined  within  the  state  of  science  as  it  existed 
when  the  undertaking  was  projected.  Case  t.  the 
Midkuul  Oowtiki  RaU,  Co,,  28  Law  J.  Rep.  (n.s.) 
Cbanc.  727 ;  27  Beav.  247. 

The  public  may  adopt  the  iuTentions  and  disco- 
feries  of  practical  science  to  secure  a  more  complete 
and  efficient  enjoyment  of  rights  conferred,  but  such 
inventions  and  discoveries  must  not  interfere  with  or 
endanger  the  existence  of  the  inroperty  in  or  over 
which  such  rights  exist.     Ibid. 

A  carrier  cUimed  a  right  to  navigate  a  canal  with 
boats  propelled  by  steam,  both  for  carrying  loads  as 
well  as  for  drawing  baiges.  Upon  a  bill  to  establish 
the  right, — Held,  after  experiments  made  by  an  en- 
gineer at  the  instance  of  the  Court,  that  the  plaintiff 
had  a  right  to  adapt  modem  improvements  to  the 
enjoyment  of  his  rights,  provided  such  improvements 
did  not  injure  the  canal  or  tend  to  destroy  its  exist- 
ence;   Ibid. 


CARRIER. 

[See  19  &  20  Vict.  c.  60,  the  Act  for  amending  the 
liiws  of  Scotland  affecting  Trade  and  Commerce.] 

(A)  Who  are  Coxmok  Cabbikbs. 

(B)  Duty  and  Liabilitt  or  Carrikrs. 

(  a  )  Conveyance  of  Pauengere  and  their  Lug- 
gage, and  StaHon  Accommodation, 
(h)  Conveyance  of  Goods  and  Live  Stock. 

(1)  General  Extent  of  Liability. 

(2)  LiabUiiy  for  felonious  Acte  of  Ser- 

vants. 
(8)  Special  Contract,  and  Notice  re> 
striding  LiabUiiy. 
(i)  Effect  of  generally. 
(ii)  ReasoncMeness  of  Conditions, 
(4)  Goods  within  11  Geo,  4.A1  WiU, 
4.   e.   68.  —  Declaration   of 
Nature  and  Value. 
(6)  Liability  beyond  their  own  Line  of 
Railway. 
( c)  Duty  as  regards  Arramgemcnts  for  Deli- 
very of  Goods  and  A  dmission  of  Public 
VAicles  to  their  Stations, 

(C)  Cbakobs  and  T&Arric  Arranobmekts. 
(a  )  Unequal  and  unreasonable  Charges, 
(b)  Undue  Preference  and  Prejudice. 

(D)  Actions. 

(E)  DAMAOn  RBOOTSRABLB. 


(A)  Who  arb  Common  Carriers. 

In  an  action  against  a  railway  company  for  negli- 
gence in  carrying  goods  delivered  to  them  as  common 
carriers,  whereby  the  plaintiff  lost  a  market  for  them, 
the  first  plea  tmverKd  the  delivery  to,  and  accept- 
ance of  the  goods  by  the  defendants,  to  be  carried 
by  them  as  common  carriers ;  and  other  pleas  averred 
that  the  goods  were  delivered  on  special  conditions. 
It  appeared  that  the  plaintiff  delivered  a  quantity 
of  cheese  at  a  station  of  the  defendants*  railway,  to 
be  carried  to  B  for  the  purpose  of  being  sold  at  a  cer- 
tain market,  and  signed  a  note  containing  the  condi- 
tion, among  others,  that  the  company  should  not  be 
liable  for  loss  of  market  or  other  delay  arising  from 
detention: — Held,  that  the  Judge  at  the  trial  was 
right  in  nonsuiting  the  plaintiff,  on  the  ground  that 
the  defendants  had  not  received  the  cheese  to  be  car- 
ried by  them  as  common  carriers — confirming Zo/Aoas 
V.  RuUcy  and  Walker  v.  the  York  and  North  Mid- 
land RaxL  Co.  White  v.  the  Great  Western  RaiL 
Co.,  26  Law  J.  Rep.  (n.8.)C.P.  158;  2  Com.  B.  Rep. 
N.S.  7. 

Held,  by  Channdl,  Serj.,  the  Judge  at  the  trial, 
that  the  above-mentioned  condition  was  a  reasonable 
one  within  the  Railway  and  Canal  Traffic  Act,  1854, 
section  7.    Ibid. 

(B)   DUTT  AND  LlABIUTT  OV  CaRRIBRS. 

(a)  Conveyance  of  Passengers  and  their  Luggage, 
and  Station  Accommodation, 

In  the  printed  and  published  time-tables  of  the 
defendants,  for  the  month  of  March  1855,  which  were 
kept  in  circulation  throughout  the  month,  a  pa»- 
'senger-train  was  sdvertised  to  leave  the  defendants* 
station  in  London  at  5  p.m.  and  to  arrive  at  Peter^ 
boroDgh  at  about  7 '20  the  same  evening,  and  about 
the  same  time  to  proceed  on  to  Hull,  arriving  at 
Hull  about  midnight.  The  time-tables  contained 
a  notice  to  the  effect  that  the  defendants  would  not 
hold  themselves  responsible  for  delay  or  the  conse- 
quences arising  therefrom.  The  defendants*  line  of 
railway  extended  as  far  as  A  beyond  Peterborough, 
but  they  had  running  powers  over  the  Land  Y  Rail- 
way to  M,  where  the  N-E  Railway  Company's  line 
joined  ;  and,  under  the  Railway  Clearing  Act,  1850, 
the  defendants  had  for  some  time  been  issuing  tickets 
with  which  passengers  were  conveyed,  as  advertised, 
from  Peterborough  to  Hull.  But,  on  the  Ist  of 
March,  the  N-E  Railway  Company  discontinued  run- 
ning their  train,  having  given  previous  notice  to  the 
defendants,  but  not  until  after  their  time-tables  had 
been  printed  and  published,  and,  in  consequence,  the 
defendants  were  no  longer  able  to  issue  tickets  by  the 
train  as  advertised.  Relying  on  the  time-tables,  the 
plaintiff  left  London  on  the  25th  of  March  for  Peter- 
borough,  on  business,  intending  to  go  on  to  Hull  the 
same  evening.  He  accordingly  applied  to  the  clerk 
at  the  Peterborough  station  in  proper  time  for  a 
ticket  by  the  train  advertised  to  leave  for  Hull  about 
7*20  P.M.,  and  offered  to  pay  the  fare ;  the  clerk, 
however,  refused  to  grant  the  ticket,  stating  as  a 
reason,  that  the  N-E  Railway  Company  had  discon- 
tinued running  their  train  as  before.  The  plaintiff 
then  took  a  ticket,  and  proceeded  as  fiir  as  the  M 
Junction,  where  he  was  obliged  to  remain  that  night, 
and,  it  was  admitted,  had,  in  consequence,  sustained 
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a  pecuniary  lo«:-^HeId,  firat,  (Crompion,  /.  dvH' 
twUe  on  this  point),  that  the  publication  of  the  time- 
tables amounted  to  a  promise  bj  the  defendants  that 
a  train  would  leave  Peterborough  for  Hull,asadTer< 
tiaed,  for  the  conveyance  of  any  person  who  regularly 
applied  for  a  ticket  and  tendered  the  proper  (are, 
although  part  of  the  line  of  railway  belonged  to  a 
diiferent  company,  and  that  the  defendants  tbereibre 
were  liable  to  the  plaintiff  for  a  breach  of  contract 
Secondly,  that  by  continuing  the  pubh'cation  of  the 
time-tableethroughouttbe  month  of  March,  thedefen- 
danta  were  also  liable  for  the  loss  to  the  plaintiff, 
eavsod  by  a  false  representation  knowingly  made. 
And,  per  Cromptcn,  J.,  that  an  action  would  lie 
against  the  defendants  for  a  breach  of  duty  in  re- 
fiming  to  take  the  plaintiff  to  Hull  as  advertised. 
I>aam  V.  the  Oreat  Northern  RodL  Co.,  25  Law  J. 
Rep.  (K.8.)  CtB.  129 ;  5  £.  &  a  860. 

In  order  to  induce  the  Court  to  interfere  under 
the  Railway  and  Canal  TraiBe  Act,  1854,  for  the 
purpose  of  enjoining  a  railway  company  to  run  traihe 
at  particular  times,  it  is  not  necessary  to  shew  a  case 
of  individual  grievance;  but  it  is  necessary  to  shew  a 
case  of  public  inconvenience.  In  re  Barrtt  ▼.  the 
Qreai  Northern  and  the  Midland  Mail.  Ckmpamee, 
26  Law  J.  Rep.  (N.a.)  C.P.  88;  1  Com.  B.  Rep.  N.S. 
428. 

The  Court,  in  judging  what  is  reasonable  accom- 
modation, will  consider  the  general  traffic  of  the 
railway,  and  the  accommodation  which  such  traffic 
require*.     Ibid. 

Semhle — If  there  were  two  competing  companies 
having  lines  from  A  to  B,  and  one  of  them  had  a  con- 
tinuation from  B  to  C,  and  the  company  having 
such  continuation  arranged  the  departures  from  B  so 
as  to  interfere  seriously  with  the  other  line,  and  put* 
the  public  to  inconvenience  thereby  and  force  the 
traffic  to  B  over  a  greater  extent  of  line,  at  a  sacri- 
fice of  time  or  cost,  the  Court  would  interfere. 
IWd. 

It  is  not  a  sufficient  ground  for  the  interference  of 
the  Court,  under  the  Railway  and  Canal  Traffic 
Act,  17&  18  Vict,  c  81,  that  a  railway  company 
charge  higher  fisres  for  distances  on  one  of  their 
hianch-lines  than  they  charge  for  equal  distances  on 
another;  nor  that  they  issue  third-class  return  tickets 
on  one  branch*  line  and  not  on  another.  Nor  will 
the  Court  interfere  with  the  arrangements  of  a  rail- 
way company  respecting  the  number  of  trains  that 
stop,  or  the  times  at  which  they  stop,  at  any  parti- 
cular station,  unless  it  be  distinctly  shewn  that  such 
arrangements  do  not  sufficiently  provide  for  the 
accommodation  of  the  public.  Inre^  Octtet^am 
Mail.  Co.  T.  the  London  and  Brighton  MaU,  Co, 
mnd  ih€  Sowth-EatUm  Jlail.  Co.,  26  Law  J.  Rep, 
<v.s.)  C.P.  161;  1  Com.  B.  Rep.  N«S.  410. 

A  railway  company  issued  thinl-class  return  tickets 
to  stations  a  certain  distance  only  down  their  line. 
The  Court  refused  to  enjoin  them  to  issue  sodi 
tickets  to  stations  beyond  that  distance.     Ibid. 

Semhle — A  corered  station  is  a  reasonable  accom- 
modation which  a  railway  company  is  bound  to  pro- 
vide for  the  public.    Ibid. 

By  an  act  of  parliament,  for  making  a  certain 
railway,  e\rery  passenger  travelling  upon  such  rail- 
way was  to  be  allowed  to  take  with  him,  without 
extra  charge,  his  articles  of  clothing,  not  exceeding 
a  certain  weight;  and  the  railway  company  were  not 


to  be  liable  fir  the  safe  carriage  of  any  article  be- 
longing to  such  passenger  other  than  and  except 
such  articles  of  clothing.  The  company,  under  the 
powers  of  their  act,  made  regulations,  by  one  of 
which  passengers  were  required  to  see  their  luggage 
marked  with  the  company^s  labels,  and  the  company 
stated  that  they  would  not  be  responsible  for  the  loss 
or  detention  of  any  article  of  luggage  not  so  marked 
and  properly  addressed;  and  by  another  of  such 
regulations  all  unclaimed  property  found  on  the 
oompanyls  premises  was  to  be  deposited  in  the  loet- 
pvopierty  office,  and  to  be  reatored  to  the  owner  on 
payment  of  6d.  for  each  article.  The  plaintiff,  who 
was  a  passenger  upou  such  railway,  required  the 
companyls  porter  to  label  and  take  in  the  luggage- 
van  a  package,  consisting  only  of  his  wearing  apparel ; 
the  whole  was  wrapped  in  a  Ihawl,  properly  packed 
and  addiefted,  and  was  within  the  allowed  weight. 
The  porter  recused  to  do  so,  as  the  company  bad 
made  a  rule  not  to  label  shawls;  but  offered  to  put 
it  in  the  carriage  with  the  plaintiff,  where  it  was  to 
be  under  his  charge.  This  the  plaintiff  objected  to, 
unless  it  was  to  be  at  the  company*^  risk,  but  did 
not  prevent  the  company  from  putting  it  there  or  in 
any  other  part  of  the  train.  The  package  being  left 
behind  in  consequence  of  such  refiisal  to  label  and 
carry  it  with  the  rest  of  the  luggage,  iras  taken  by 
the  porter  to  the  lost-property  office,  and  refused  to 
be  restored  to  the  plaintiff,  except  on  payment  of  6rf.: 
— Held,  that  this  was  a  wrongful  act,  for  which  the 
company  were  responsible,  as  tiie  company  were  not, 
under  the  circumstances,  justified  in  refusing  to 
carry  this  parcel  with  the  responsibility  of  carriers. 
Mnneter  v.  the  8outh-£a8tem  Bail.  Co.,  27  Law  J. 
(n.5.)  C.P.  308;  4  Com.  B.  Rep.  N.S.  676. 

Semhle,  per  Cockbum,  C.J.,  that  if  the  company 
had  been  justified  in  refusing  to  carry  the  parcel, 
the  taking  it  to  the  lost-property  office  would  have 
been  justifiable.     Ibid. 

QiMEtv — If  the  company  would  have  been  bound 
to  have  carried  in  like  manner  for  the  plaintiff  a 
parcel  containing,  besides  articles  of  clothing,  other 
articles  which  the  company  had  been  in  the  habit 
of  carrying  for  passengers,  without  extra  charge, 
under  their  said  act  of  parliament.    Ibid. 

Where,  by  a  traffic  armngement  between  two 
railway  companies,  passengers  are  booked  through, 
the  contract  is  one  entire  contract  between  the  paa- 
senger  and  the  company  issuing  the  ticket.  Mytton 
Y.  the  Midland  Baikwy  Company^  28  Law  J.  Rep. 
(N.S.)  Exch.  885;  4  Hurl.  &  N.  615. 

A  traffic  arrangement  for  booking  passengers 
through,  existed  between  the  South  Wales  Railway 
Company  and  the  Midland  Company.  The  South 
Wales  Company  issued  a  through  ticket  to  the 
plaintiff  from  Newport  to  Birmingham,  the  words 
**vid  Midland  from  Gloucester"  being  printed  on 
the  ticket.  The  plaintiff's  portmanteau  was  lost  on 
the  Midland  line,  between  Gloucester  and  Birming- 
ham. Under  the  South  Wales  Companyls  act,  a 
passenger^s  ordinary  luggage  is  conveyed  at  his  own 
risk.  The  fitres  paid  are  divided  between  the  com- 
panies accM'ding  to  the  mileage: — Held,  that  the 
plaintiff  had  no  cause  of  action  against  the  Midland 
Company,  the  contract  entered  into  by  him  being 
with  the  South  Wales  Company  for  the  whole  dis- 
tance.    Ibid. 

Pencil  sketches  of  an  artist,  placed  in  his  portman- 
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tean,  do  not  fbnn  part  of  his  ordinary  luggage,  to  as 
to  entitle  them  to  be  conveyed  free  of  charge.  Ibid. 

(b)  OtMv^mnce  of  Goods  and  Live  Sioek, 
(1)  CfenmU  Sxtent  qf  LialbUity. 

The  defendants,  coasmon  carriers  by  water,  were 
eonreying  the  plaintiff's  goods  for  hire  in  a  boat 
towed  by  one  of  their  steam -packets.  As  the  steam- 
packet  approached  the  pier  to  take  in  passengers, 
the  captun  of  the  packet  stopped  its  course  in  order 
to  allow  another  vessel  to  clear  away  from  the  pier. 
This  was  a  proper  conrBO  on  the  part  of  the  captain, 
but  the  day  being  boisterous  and  the  tide  running 
strong,  with  a  good  deal  of  sea,  though  there  was 
nothing  unusual  in  the  weather,  the  effect  of  the 
stoppage  was  that  the  tow-boat  was  driven  by  the 
wind  and  tide  against  the  rudder  of  the  steam-packet, 
so  that  it  was  injured  and  the  plaintiff^s  goods  dam- 
aged. There  was  no  negligence  on  the  part  of  any 
one: — Held,  that  though  there  was  no  negligence, 
the  defendants,  as  common  carriers,  were  liable  to 
indemnify  the  phuntiff  for  the  damsge  caused  by 
the  accident,  since  it  could  not  be  said  to  be  impiit- 
able  immediately  to  the  act  of  God,  for  the  proximate 
cause  of  the  injury  was  the  stoppnge  of  the  steam- 
packet.  OcikUy  r.  ike  Port  of  PorttmtnUh  and 
B^  Oittted  Steam-Packet  Co.,  25  Law  J.  Rep. 
(ir.8.)  Exch.  99;  11  Exch.  Rep.  618. 

There  is  no  general  rule  of  law  requiring  carriers 
to  give  notice  to  the  consignor  of  the  reftisal  of  tbe- 
oonsignee  to  receive  goods,  but  carriers  are  merely 
bound  to  do  what  is  reasonable  under  the  particular 
drcumstanoee  of  each  case,  ffudeon  t.  BaxendaJef 
27  Law  J.  Rep.  (sr.s.)  Exch.  93 ;  2  Hurl  &  N. 
675. 

A  cask  of  gin  having  been  sent  by  the  plaintiff,  a 
spirit  merchant  in  London,  to  his  customer  at  Brecon, 
hj  die  defendants,  and  the  customer  having  refused 
to  receive  it  on  the  ground  that  he  had  not  ordered 
it,  the  defendants'  agent  placed  it  in  a  warehouse, 
where  it  remained  three  months,  when  it  was  found 
that  a  part  of  the  contents  had  escaped  by  leakage. 
It  appeared  that  the  &ct  that  the  cask  was  leaky 
at  the  bung  had  been  noticed  by  one  of  the  defen- 
dants* agents  during  its  transmission.  In  an  action 
against  the  defendants  as  common  carriers,  the  jury 
were  directed  that  there  was  no  general  law  requiring 
a  carrier  to  give  notice  of  such  a  refusal  by  the  con« 
s%Bee,  but  that  it  might  be  reasonable  under  some 
circumstances,  and  that  the  jury  were  to  say  whether, 
under  the  circumstances  the  defendants  had  done 
what  was  reasouHble.  The  jury  having  found  for 
the  defendants, — Held,  that  the  direction  was  right, 
and  that  there  was  no  ground  for  disturbing  the 
verdict.     Ibid. 

The  plaintiff  sent  a  parcel  by  the  defendants,  the 
G  W  Railway  Company,  from  Paddington  to  Ply« 
mouth.  The  consignee  (the  plaintiff  *s  agent)  refused 
to  pay  the  charge  for  carriage,  and  the  parcel  was 
not  deUveied.  The  next  day  the  consignee  applied 
for  the  parcel,  and  oii«red  to  pay  the  charge  under 
protest;  but  the  parcel  had  that  morning  been  sent 
back  to  Paddington,  where  it  remained  till  the  com- 
mencement of  the  action,  the  plaintiff  making  no 
application  to  have  it  returned  to  him,  nor  did  the 
defendants  offer  it  to  him.  To  an  action  for  not 
eafiyi^g  mid  delivering  the  parcel  at  Plymouth,  wiUi 
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a  count  in  trover,  the  defendants  pleaded  to  the 
first  count,  that  the  plaintiff  refused  to  pay  the 
reasonable  charge  for  carriage,  and  that  therefore 
they  refused  to  deliver;  to  the  second  count  they 
pleaded,  not  guilty.  The  plaintiff  replied  to  the 
plea  to  the  6rst  count,  that  within  a  reasonable  time 
after  the  offer  to  deliver  the  parcel,  the  plaintiff  at 
Plymouth  was  ready  and  willing  to  receive  it,  and 
offered  to  pay  for  the  carriage,  but  the  defendants 
refused  to  deliver  it  at  Plymouth.  The  jury  found 
that  the  tender  of  the  price  and  the  demand  of  the 
parcel  were  made  within  a  reasonable  time  after  the 
ofier  to  deliver  it  by  the  defendants;  and  that  the 
parcel  was  sent  back  to  London  before  a  reasonable 
time  had  elapsed;  and  that  the  parcel  ought  not  to 
have  been  sent  back  to  London : — Held  (nfiirming 
the  judgment  below  26  Law  J.  Rep.  (v.s.)  418;  2 
Huri.  &  N.  491),  by  all  the  Court,  except  Crow- 
der,  /.,  that,  on  the  pleadings  and  finding  of  the 
jury,  the  plaintiff  was  entitled  to  the  verdict 
Held,  by  Ooeklmm,  C.J,,  WiUianu,  J,,  Crfrnptim, 
J,  and  WiUet,  /.,  that  the  company  were  guilty 
of  a  wrongful  act  in  sending  the  parcel,  in  a  time 
found  by  the  jury  to  be  unreasonably  short  after 
the  refiisal  to  pay  the  hire,  to  a  place  where  it 
was,  as  found  by  the  jury,  unreasonable  to  send  it. 
Held,  by  WUUt,  J.,  that  it  is  the  duty  of  a  carrier, 
if  he  keep  the  parcel  for  his  lien  on  refrual  of  the 
consignee  to  pay  for  the  carriage,  to  deal  with  it  in 
a  reasonable  manner,  and  to  keep  it  ia  a  reasonable 
place;  and  that  this  duty  would  generally  impose 
upon  him  the  obligation  of  keeping  it  at  the  place 
of  delivery  for  a  reasonable  time,  if  he  had  a  con- 
veaient  place  there.  Held,  by  Orowder,  J.,  that 
the  defendants  were  not  bound  to  keep  the  parcel 
at  Plymouth  for  a  reasonable  time  after  the  refusal 
of  the  consignee  to  pay  for  the  carriage;  that  though 
they  must  toke  care  of  it,  they  were  not  bound  to 
keep  it  any  particular  place,  and  were  not  guilty  of 
any  wrongful  act  in  taking  it  to  London.  Crouch  v. 
the  Oreai  Western  Rail.  Co.  (Ex.  Ch.),  27  Law  J. 
Rep.  (n.8.)  Exeh.  845;  nom.  The  Great  Weitem 
Rail.  Co.  v.  Crouch,  8  Huri.  &  N.  183. 

A  carrier  of  goods  or  cattle  is  only  bound  to  carry 
in  a  lessonable  time  under  ordinary  circumstances, 
and  is  not  bound  to  use  extraordinary  efforts  or  incur 
extra  expense  in  order  to  surmount  obstructions 
caused  by  the  act  of  God;  as,  a  foil  of  snow.  Brid- 
dfm  ^.  the  Great  Northern  JtaU.  Co.,  28  Law  J. 
Rep.  (k.s.)  Exch.  51. 

(2)  InabUity  for  fdoinMm  Actt  qf  SeirvaaUe. 

.  In  esses  within  the  Carrien*  A^  the  carrier  is 
not  liable  for  the  felonious  acts  of  bisaernmts,  with- 
out gross  negligence  on  his  part ;  but  felony  by  his 
servants  is  alone  a  good  answer  to  a  defence  by  him 
under  the  Carriers*  Act,  1  Will.  4.  c.  68.— i^iKI  v. 
ihe  Great  Weetem  Bail.  Co.  explained.  The  Great 
Weetem  BaiL  Co.  v.  BimeU,  27  Law  J.  Rep.  (n.s.) 
C.P.  201. 

A  mere  suspicion  that  the  loss  arose  from  felony 
by  the  carrierls  servants  is  not  sufficient:  it  must  be 
proved.    Ibid. 

To  a  declaration  against  the  defendants  as  com- 
mon carriers  for  negligence,  whereby  the  plaintiffs' 
goods  were  lost,  the  defendants  pleaded  that  the 
value  of  the  goods  exceeded  10/.,  and  was  not  de- 
dared  under  tiie  Caixiers*  Act,  1  Will.  4.  c.  68.  s.  1. 
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Replication,  that  the  Iom  aroie  from  the  felonious 
acts  of  the  defendants* nerrants: — Held,  on  demurrer, 
a  good  replication.  MetecUfe  v.  the  London,  Bright 
ton  and  South  Coatt  Hail.  Co.,  27  Law  J.  Rep. 
(iff.8.)  C.P.  205;  4  Com.  B.  Rep.  N.S.  307. 

Declaration  against  the  defendants,  as  common 
carriers,  for  negligence,  whereby  the  plain tiifs'  goods 
were  lost.  Plea,  that  the  value  of  the  goods  ex- 
ceeded 101.,  and  was  not  declared  under  the  Carriers' 
Act,  1  Will.  4.  c.  68.  8.  1.  Replication,  felony  by 
one  of  the  defendants'  servants: — Held,  that  in  order 
to  support  this  replication,  it  was  necessary  to  prove, 
not  only  that  the  goods  had  been  feloniously  ab^ 
Btiacted  by  some  one  of  the  defendants'  servants 
unknown,  but  that  evidence  ought  to  have  been 
given,  sufficient  to  convict  some  one  or  more  of  such 
servants  of  the  felony.  Metcalfe  v.  the  London, 
Brighton  and  South  Coast  Rail.  Co.,  27  Law  J. 
Rep.  (n.8.)  C.P.  333;  4t  Com.  Bw  Rep.  N.S.  311» 
817. 

The  plaintiffs  A  and  B  were  separate  owners  of 
articles  contained  in  a  box  delivered  to  a  railway 
company,  but  joint  owners  of  none.  The  box  was 
delivered  at  a  station  belonging  to  the  company,  by 
a  servant  of  a  friend  with  whom  the  plaintiffii  had 
both  been  staying ;  it  was  addressed  to  A,  who  paid 
the  charge  on  it  when  delivered : — Held,  that  there 
was  evidence  of  a  joint  bailment  to  the  company. 
Ibid. 

(3)  Special  Contract,    and   Notice   reetricting  the 

Liabitity. 

(i)  Effect  of,  generally. 

A  horse  was  delivered  to  the  O  W  Railway  Com- 
pany at  N,  to  be  conveyed  to  W  for  the  piaintiif. 
The  person  who  delivered  the  horse  signed  a  con- 
tract, agreeing  to  abide  by  a  notice  contained  in  it 
that  the  directors  would  not  be  answerable  for  dam- 
age done  to  any  horses  conveyed  by  the  railway. 
l*he  horse  reached  the  station  at  W  safely,  but  the 
company*s  servants  there  either  forgot  or  did  not 
notice  that  the  horse  hnd  arrived,  and  on  the  plain- 
tiff calling  for  it  the  next  day  it  was  discovered  in  a 
horse-box  on  a  siding,  and  found  to  have  sustained 
serious  injuries  from  cold,  and  from  remaining  in  a 
confined  position  all  night: — Held,  that  the  railway 
company  was  protected  from  liability  under  the 
1 7  &  18  Vict.  c.  3 1 .  B.  7.  by  the  signed  contract.  Wise 
Y.  t/ie  Cheat  Western  Rail,  Co.,  25  Law  J.  Rep. 
(N.S.)  Exch.  2,58;  1  Hurl.  &  N.  63. 

Semble — Independently  of  such  contract,  the  com- 
pany would  not  have  been  responsible,  the  injury 
having  been  the  result  of  the  plaintiff  not  being 
ready  to  receive  the  horse  on  its  arrival  at  W« 
Ibid. 

Where  in  a  bill  of  lading  of  goods  carried  by  the 
defendant  in  his  ship  for  the  plaintiffs,  the  defendant 
stipulated  that  he  should  not  be  accountable  for 
leakage  and  breakage, — Held,  that  the  defendant 
was  liable  for  loss  arising  from  leakage  and  breakage 
caused  by  the  negligence  of  the  defendant  and  his 
servants  in  stowing  the  goods.  Phillips  v.  Clark, 
26  Law  J.  Rep.  (N.a)  C.P.  167;  2  Com.  B.  Rep. 
.    N.S.  156. 

Where  carriers  by  sea  had  received  a  cask  of 
brandy  to  carry,  on  the  terms  (inter  alia)  that  they 
should  not  be  liable  for  any  loss  or  damage  arising 
from  any  cause  whatever  during  the  transit, — Held, 


that  they  were  not  liable  as  common  caniov  for  a» 
injury  to  the  cask.  And,  the  only  evidence  as  to 
the  loss  being  that  the  cask  arrived  staved  in  (there 
being  no  proof  as  to  the  cause  of  this  injury) — qwire, 
whether  they  would  have  been  liable,  even  had  the 
condition  been  '*  not  to  be  liable  for  leakage  unless 
arising  from  bad  stowage.**  PhiUips  v.  Edvxurds, 
28  Law  J.  Rep.  (n.s.)  Exch.  52;  3  Huri.  &  X.  813. 

The  plaintiff^  agent  having  delivered  some  cases 
of  marble  to  tlie  defendants,  a  railway  company,  to 
be  carried,  was  asked  the  terms  on  which  they  were 
to  be  conveyed,  and  was  supplied  with  a  copy  of  the 
conditions  made  by  the  defendants  for  the  convey- 
ance of  goods,  &c.,  by  the  fifth  of  which  the  defen- 
dants were  not  to  be  responsible  for  marbles,  and 
certain  other  delicate  articles,  unless  declared  and 
insured  according  to  their  value.  The  agent  then 
signed  an  order,  *'  Please  to  forward  the  marbles,  not 
insured.**  The  marbles  were  forwarded  accordingly, 
and  were  daipaged,  without  any  wilful  negligence  of 
the  defendants.  In  an  action  for  this  damage  against 
the  defendants  as  common  carriers,  the  defendants 
traversed  the  bailment  as  alleged,  and  also  pleaded, 
under  the  17  &  18  Vict.  c.  81.  s.  7,  fourthly,  that 
the  marbles  were  delivered  under  a  special  contract, 
signed  by  the  person  delivering  them,  whereby  it  was 
agreed  that  the  defendants  should  not  be  respon- 
sible for  loss  or  injury  to  the  marbles,  unless  declared 
and  insured  according  to  their  value,  and  that  the 
goods  were  marbles,  and  were  not  declared  or  in- 
jured:— Held  (reversing  the  judgment  below,  27 
Law  J.  Rep.  (n.8.)  a.B.  465;  E.  B.  &  E.  958), 
first,  that  the  letter  signed  by  the  plaintiff's  agent, 
and  acted  upon  by  the  defendantis,  constituted  a 
special  contract,  sufficiently  signed  within  the  mean- 
ing of  the  fourth  proviso  to  section  7.  of  the  statute; 
and,  secondly  ( dissentiente  Williams,  J.),  that  whe- 
ther the  letter  was  looked  at  by  the  light  of  the 
Carriers  Act  only,  or  in  connexion  with  the  other 
fttcts  of  the  case,  as  it  might  be,  or  simply  by  itself, 
the  terms  of  it  shewed  that  the  defendants  were  to 
be  free  fVom  risk,  and  consequently  that  the  fourth 
plea  was  proved  ;  also  that  the  defendants  were  en- 
titled to  the  verdict  on  the  plea  traversing  the  bail- 
ment. Peek  V.  ihei  North  Staffordshire  Rail  Co. 
(Ex.  Ch.),  '29  Law  J.  Rep.  (n.s.)  Q.B.  97;  E.  B.  & 
E.  958. 

A  dog  (although  not  specifically  mentioned  in  the 
proviso  as  to  the  limit  of  compensation)  is  within  the 
7th  section  of  the  Railway  and  Canal  Traffic  Act,1854 
(17  &  18  Vict.  c.  81).  Harrison  v.  the  London, 
Brighton  and  South  Coast  Rail.  Co.,  29  Law  J.  Rep, 
(n.s.)  209. 

The  plaintiff  delivered  to  the  defendants,  a  rail- 
way company,  a  dog  to  be  carried,  and  signed  this 
ticket: — ^*^  Received  the  annexed  ticket,  subject  to 
the  following  conditions:  The  company  will  not  be 
liable  in  any  case  for  loss  or  damage  to  any  horse  or 
other  animal  above  the  value  of  40/.,  or  any  dog 
above  the  value  of  5/.,  unless  a  declaration  of  its 
value,  signed  by  the  owner  or  his  agent,  at  the  time 
of  booking,  shall  have  been  given  to  them;  and  by 
such  declaration  the  owner  shall  be  bound,  the  com- 
pany not  being  in  any  event  liable  to  any  greater 
amount  than  the  value  declared.  The  company 
will  in  no  case  be  liable  for  injury  to  any  horse  or 
other  animal,  or  dog,  of  whatever  value,  where  such 
injury  arises  wholly  or  partially  from  foar  or  restive- 
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nets.  If  the  declared  value  of  any  horse  or  other 
animal  exceed  40/.,  or  any  dog  51.,  the  price  of  con- 
veyance will,  in  addition  to  the  regular  fare,  be  after 
the  rate  of  2|'  per  cent,  upon  file  declared  value 
above  40/.,  whatever  may  be  the  amount  of  Buch 
value,  and  for  whatever  distance  the  animal  is  to  be 
carried.**  The  value  of  the  dog  was  21/.,  but  the 
plaintiff  made  no  declaration  of  its  value,  and  paid 
only  the  regular  fare,  Ss.  The  dog  escaped  from  the 
train  during  the  journey,  and  was  lost,  without  any 
negligence  on  the  part  of  the  defendants.  The 
plaintiff  having  sued  the  defendants  for  the  loss,-^ 
Held,  by  Coekbum,  C.J.  and  Blackburn,  /., — first, 
that  the  meaning  of  this  ticket,  the  whole  of  which 
must  be  read  together,  was,  that  if  the  value  of  a 
dog  was  above  5/.,  and  its  value  was  not  declared, 
and  the  extra  price  paid  accordingly,  the  defendants 
would  not  be  liable  at  all,  even  for  loss  or  injury 
caused  by  their  own  negligence,  and  that  the  condi- 
tion was,  therefore,  within  the  17  &  18  Vict  c.  31. 
s.  7 ;  secondly,  that  this  condition  was  not  "just  and 
reasonable,**  inasmuch  as  the  extra  charge  of  2)  per 
cent,  (without  proof  to  the  contrary,  which  it  lay  on 
the  defendants  to  give)  appeared  excessive  and  un- 
reasonable; and,  thirdly,  that  the  condition  being 
void,  the  plaintiff,  although  there  was  no  negligence 
on  the  part  of  the  defendants,  was  entitled  to  recover 
the  full  value  of  the  dog  against  them  as  common 
carriers.  Held,  by  Wightman^  /.,  that  the  different 
clauses  of  the  ticket  were  separable;  that  the  first 
condition  meant  that  the  defendants  would  not  be 
liable  beyond  bl.  for  injury,  however  caused,  unless 
the  value  of  the  dog  were  declared ;  and  that  this 
was  a  reasonable  condition,  and  aflbrded  a  good 
defence  beyond  5/.,  which  sum  the  plaintiff  was 
entitled  to  recover.     Ibid. 

(ii)  B€(uonaJbleM»  of  C(md%tMin$, 
[See  the  case  immediately  preceding.] 

The  Railway  and  Canal  Traffic  Act,  17  &  18 
Vict.  c.  31.  s.  7,  makes  noticot  by  railway  and  canal 
companies,  limiting  their  liability  as  carriers,  void; 
but  it  does  not  prevent  them  from  entering  into 
special  contracts  for  the  carriage  of  goods,  provided 
the  conditions  contained  in  such  contracts  be  such 
as  are  held  just  and  reasonable  by  the  Judge  or  Court 
before  whom  any  question  relating  thereto  is  tried, 
and  provided  the  contract  be  signed  by  the  party 
delivering  the  goods  to  be  carried.  Sffaicm  v.  the 
Oreal  Western  kail.  Co.;  The  London  and  North- 
Weatem  RaiL  Co.  v.  Dwnham,  26  Law  J.  Rep.  (k.s.) 
C.P.  25;  18  Com.  B.  Rep.  805  and  826. 

A  condition  that  a  railway  company  should  not 
be  responsible  for  loss  or  damage,  from  any  cause 
whatsoever,  to  goods  conveyed  at  a  special  or  mileage 
xate,  was  held  reasonable.    Ibid. 

A  condition  that  they  should  not  be  liable  for  the 
loss,  detention  or  damage  of  any  package  insuffi- 
ciently packed,  was  held  unreasonable.     Ibid. 

A  condition  affixed  by  a  railway  company  to  its 
**  cattle  receiving  notes,**  that  the  company  was  to 
be  held  free  from  all  risk  or  responsibility  in  respect 
of  any  loss  or  damage  to  cattle  arising  in  the  loading 
or  unloading,  from  suffocation,  or  from  being  trampled 
on,  bruised,  or  otherwise  injured  in  transit,  from 
fire,  or  from  any  other  cause  whatsoever,  is  a  reason- 
able condition  within  the  Railway  and  Canal  Traffic 


Act,  1854  (17  &  18  Vict  c.  31 .  s.  7.)  Pardington 
V.  the  SotUh  Wales  Rail.  Co.,  26  Law  J.  Rep.  (v.s.) 
Exch.  105;  1  Huri.  &  N.  392. 

Held,  therefore,  that  a  request  note,  filled  up  and 
signed  by  the  sender,  requesting  trucks  to  be  pro- 
vided for  the  conveyance  of  cattle  on  the  above  con- 
dition, protected  the  company  from  responsibility  for 
the  loss  of  cattle  by  suffocation  during  the  journey, 
occasioned  by  the  negligence  of  the  coippany's 
servants.    Ibid. 

The  railway  company  conveyed  the  plaintifTs 
cattle  from  N  station  to  6  station  in  a  close  van 
intended  for  salt,  but  to  the  use  of  which  the  plain- 
tiff's agent  did  not  object.  The  plaintiff's  drover, 
who  had  a  free  pass  to  travel  with  the  cattle,  was 
permitted  to  travel  in  the  guard's  break;  and  on 
arriving  at  G  it  was  found  that  the  lid  of  the  van 
had,  by  some  unexplained  means,  closed  during  the 
journey,  by  which  the  cattle  were  suffocated.  Semble 
— that,  independently  of  the  condition,  there  was 
no  evidence  of  negligence  on  the  part  of  the  railway 
company.    Ibid. 

A  special  contract  for  the  conveyance  of  horses 
by  railway,  which  was  signed  by  the  party  sending 
them,  contained  the  following  words: — "This  ticket 
18  issued,  subject  to  the  owners  undertaking  all  risks 
of  conveyance,  loading  and  unloading,  whatsoever, 
as  the  company  will  not  be  responsible  for  any 
injury  or  damage  (howsoever  caused)  occurring  to 
live  stock  of  any  description  travelling  upon  the 
Lancashire  and  Yorkshire  Railway,  or  in  their  vehi- 
cles.** The  horses  were  placed  by  the  defendants* 
servants  in  a  truck,  apparently  sound,  but  in  reality 
insufficient,  whereby  the  horses  were  damaged.  On 
an  action  being  brought  by  the  plaintiff  for  the  in- 
jurv, — Held  by  the  Court  of  Exchei|uer  Chamber, 
(Erie,  J.  dissentiente),  that  the  stat.  17  &  18  Vict, 
c.  31.  s.  7.  g»we  power  to  the  Court  or  Judge  trying 
the  cause  to  decide  upon  the  justice  and  reason- 
ableness of  conditions  in  a  special  contract  for  the 
carriage  of  animals  or  goods  on  a  railway.  Held, 
further,  reversing  the  judgment  below  (27  Law 
J.  Rep.  (n.8.)  Exch.  201  ;  2  Huri.  &  N.  698j, 
Erie,  J.  dissentiente,  that  the  condition  of  the  special 
contract  above  set  forth  was  not  just  or  reasonable, 
as  it  professed  to  protect  the  defendants  from  respon- 
sibility for  all  loss,  though  occasioned  by  their  own 
negligence  or  misconduct;  that  consequently  it  was 
void,  and  that  the  plaintiff  was  entitled  to  recover,  on 
the  ground  that  he  had  employed  the  defendants  to 
t»rry  his  horses  safely,  and  that  they  had  issued  an 
insufficient  and  improper  vehicle,  whereby  the  horses 
had  been  injured.  M'Manus  v.  the  Lancasldre  wnd 
Torhshire  Rail.  Co.  (Ex.  Ch.),  28  Law  J.  Rep. 
(K  8.)  Exch.  353  ;  4  Huri.  &  N.  327. 

The  plaintiff,  on  removing  his  household  effects, 
delivered  them,  in  eighteen  packages,  to  the  defen- 
dants, a  railway  company,  for  carriage,  and  signed  a 
delivery  note,  which  deucribed  them  au  "  furniture,*** 
and  containing  at  the  foot  *' Conditions — ^I'he  com- 
pany will  not  be  answerable  for  the  loss  of  goods 
untruly  or  incorrectly  described ;  no  claim  for  loss 
will  be  allowed  unlef>s  made  within  seven  days  after 
the  time  when  the  goods  should  have  been  delivered." 
T  he  packnges  arrived  in  due  course  at  the  station  of 
their  destination,  where  they  were  kept  for  four 
days,  at  the  plaintiff's  request;  and  they  were  then 
delivered  by  the  defendants  at  his  residence.    Th6 
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plaintiflT,  on  opening  one  of  (he  packages,  which  con- 
tained books  and  clothes,  and  not  fumitare,  found 
that  the  whole  had  been  abstracted  and  empty  sacks 
substituted;  he  immediately  made  a  claim  against 
the  defendants:  this  was  more  than  seven  days  after 
the  arrival  of  the  packages  at  the  station,  but  within 
seven  days  of  their  actual  delivery  at  the  plaintiff's 
residence.  The  plaintiff,  having  brought  an  action 
for  the  loss,  the  defendants  pleaded  two  pleas — that 
the  packages  were  delivered  to  thera  on  the  above 
conditions;  and  alleging,  in  one  plea,  that  the  claim 
was  not  within  seven  days  of  the  Unke  when  the  pack- 
ages ought  to  have  been  delivered,  and,  in  the  other, 
that  the  contents  were  not  correctly  described.  At 
the  trial,  on  the  above  fiurts,  the  Judge  held  that  the 
pleas  were  proved,  and  directed  a  verdict  for  the 
defendants,  ruling  that  the  conditions  were  "just  and 
reasonable,**  within  the  Railway  Traffic  Act,  1854, 
17  &  18  Vict  0.  81  .—-Held,  that,  assuming  on  that 
question  the  decision  of  the  Judge  not  to  be  final* 
where  the  point  is  not  reserved,  the  conditions  were 
reasonable;  and  that  the  Judge  was,  in  substance, 
right,  as  it  was  clear,  upon  the  evidence,  that  the 
plaintiff  was  bound  by  the  conditions;  and  that  the 
pleas  were  proved.  Lem$  v.  the  Oreat  WeHtm 
J^ail,  €fo.,  29  Law  J.  Rep.  (v.B.)  Ezch.  425;  ^ 
Hurl.  Sl  N.  867. 

By  the  terms  of  a  special  contract  between  a  fish- 
monger and  a  railvny  company  for  the  conveyance 
of  fish,  the  company  was  declared  to  be  exempt 
from  all  liability  for  loss  or  injury  arising  from  delay 
or  detention  of  trains,  or  from  any  cause  other  thnn 
gross  neglect  or  fraud: — Held  (Martin,  B.  dU- 
aentiente),  that  the  condition  was  not  unreasonable, 
under  the  17  &  18  Vict.  c.  31,  and  that  therefore 
the  company  was  not  liable  for  damages  in  conee- 
quence  of  a  delay  ip  the  arrival  of  a  train,  whereby 
the  fish  was  too  late  for  the  market,  there  being  no 
proof  that  the  delay  arose  from  gross  negligence. 
Beal  V.  the  South  Devon  Rail  Co.,  29  Law  J.  Rep. 
(k.8.)  Exch.  441;  5  Huri.  &  N.  375. 

<4)  Ooode,  within  11  Oeo.  4.  <£r  1  WiU.  4.  c  6S.— 
DedareUion  of  Nature  and  VtUue, 

Ivory  bracelet^  ornamental  shirt-pins,  gilt  rings, 
brooches,  tortcHse-shell  and  pearl  ornamental  port- 
monnaies  and  ladies*  scent  -  bottles,  are  trinkets 
within  the  Csrriers*  Act,  II  Oea  4.  &  1  Will.  4. 
c.  68,  but  a  plain  German  silve^box  for  holding 
fusees  is  not  a  trinket  within  such  enactment.  Bern- 
ttein  V.  Baxendale,  28  Law  J.  Rep.  (h.8.)  C.P. 
265;  6  Com.  B.  Rep.  N.S.  251. 

That  act  extends  to  silks  made  up  into  any  article, 
and  therefore  a  silk  guard  is  ** silks"  within  the 
meaning  of  that  statute.  The  correctness  of  the 
ruling  of  Lord  Abinger,  in  Daivey  v.  MoMon^  im- 
penched.    Ibid. 

To  a  count  charging  the  defendants^  common 
carriers  by  railway  from  London  to  Southampton, 
and  thence  to  Jersey  by  steam-vessels,  with  the 
loss  of  a  passenger^  portmanteau,  the  defendants 
pleaded,  that  the  goods  contained  in  the  port* 
manteau  were  writings,  silks,  furs  and  lace,  within 
the  meaning  of  the  Carriers  Act,  1 1  Geo.  4.  &  1 
Will.  4.  c.  68,  and  exceeded  the  value  of  \0l,  and 
were  delivered  by  the  plaintiff  to  the  defendants, 
'*  then  being  common  carriers  by  land  for  hire,  to  be 
carried  by  ihem  as  such  carriers  by  land,  over  their 


said  railway;**  that  such  delivery  was  made  to  tha 
.servants  of  the  defendants;  that,  at  the  time  of  such 
delivery,  the  value  and  nature  of  the  said  goods 
were  not  declared  by  the  plaintiff;  and  that  the  non- 
delivery of  the  said  goods  to  the  pUintiff  in  the 
count  complained  of  was  by  reason  of  the  same  being 
lost  by  the  defendants  out  of  their  possession  while 
the  same  were  upon  the  railway  of  the  defendants, 
and  in  their  possession  and  under  their  care  q»  mid^ 
carriere  hp  land  as  aforesaid: — Held,  a  good  plea. 
Piandani  v.  the  London  and  South-Weetem  BaiL 
Co.,  18  Com.  B.  Rep.  226. 

(5)  LiabiUly  beyond  their  own  Line  of  Railway. 

Goods  were  delivered  to  a  railway  company  to  be 
delivered  from  Pensance  to  Wolverhampton,  a  place 
beyond  the  limits  of  the  company^  line,  and  with 
which  it  had  no  communication : — Held,  that  the 
Court  (baring  the  same  power  as  a  jury)  might  and 
would  infer  a  contract  to  carry  the  whole  distance, 
although  the  goods  were  directed  to  be  conveyed 
part  of  the  way  by  sea,  and  by  a  different  route  to 
that  which  would  have  been  adopted  by  the  com- 
pany if  no  such  direction  had  been  given.  Wiiby 
V.  the  We$t  Cornwall  Rail.  Co.,  27  Law  J.  Rep.  (h.8.) 
Exch.  181;  2  HurL  &  N.  708. 

Goods  were  received  at  the  Great  Western  Rail- 
way Company's  station  in  Bath  to  be  conveyed  to 
Torquay.  At  Bristol  the  goods  were  placed  on  the 
Bristol  and  Exeter  Railway,  and  at  Exeter  they 
would  have  had  to  be  placed  on  the  South  Devon 
line  to  reach  Torquay;  while  on  the  Bristol  and 
Exeter  line  they  were  destroyed  by  fire.  The 
receipt-note  at  Bath  stated  that  the  goods  were 
received  "to  be  sent  to  the  Torquay  station  and 
delivered  to  R.  C.  Collins,  consignee,  or  his  agent**: 
— Held  (reversing  the  judgment  of  the  Exchequer 
Chamber,  26  Law  J.  Rep.  (n.b.)  Exch.  103;  1  HurL 
&  N.  507;  and  upholding  that  of  the  Court  below, 
25  Law  J.  Rep.  (ir.s.)  Exch.  185;  11  Exch.  Rep. 
790);  that  the  contract  was  with  the  Great  Western 
Company,  and  the  Bristol  and  Exeter  Company 
was  not  liable.  The  Direeton  of  the  Brietol  and 
Exeter  Railway  v.  CoIUm  (House  of  Lords),  29  Law 
J.  Rep.  (Br.8.)  Exch.  41;  7  H.L.  Cas.  194. 

Verdict  for  the  plaintiff  CoUins  at  Nisi  Prios; 
Afterwards  rule  to  enter  nonsuit  granted,  because  the 
defendants  received  the  goods  under  a  condition 
that  they  were  not  liable  for  loss  by  fire : — Held, 
that  it  was  still  open  to  the  defendants  in  the  House 
of  Lords  to  deny  that  there  was  any  contraet  be- 
tween them  and  the  plaintiff  Collins.    Ibid. 

The  plaintiff  delivered  cattle  at  a  station  of  tha 
Shrewsbury  and  Hereford  Railway  Company,  to  be 
conveyed  to  Birmingham,  and  signed  a  contract-note 
with  that  company,  one  of  the  terms  of  which  wasi 
that  the  company  would  not  be  subject  to  liability 
for  any  damage  arising  on  other  railways.  The  cattle 
were  placed  on  a  track  of  the  defendants  lying  at  the 
station,  and  were  conveyed  in  it  along  the  8  and 
H  line  to  Shrewsbury,  and  then  on  the  defendants* 
line  to  Birmingham.  Between  Shrewsbury  and 
Birmingham  the  cattle  were  injured  by  the  floor  of 
the  truck  giving  way : — Held,  that  as  the  contract 
of  carriage  was  with  the  Shrewsbury  and  Hereford 
Company  for  the  entire  journey,  the  defendants  were 
not  liable.  Qoxon  v.  the  Oreat  Weatem  RaU.  Co,, 
29  Law  J.  Rep.  (N.a.)  Exch.  165;  5  Huri.  &  N.  274. 
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(e)  /Hrfy  <w  TtgardB  Arrangt/ments  for  Ddhery  cf 
Ooodt  tmd  AdmMan  of  Public  VehieUt  to 
their  StaUom» 

A  railway  company,  which  had  heen  in  the  habit 
of  unloading  goods  conveyed  by  them  <m  their  rail- 
way, by  taking  them  out  of  the  trucks  and  placing 
them  in  or  adjacent  to  the  waggons  of  the  consigneevy 
established  a  new  system,  under  which  they  declined 
to  allow  their  aerTants  to  unload  the  goods  of  C  from 
their  trucks  without  extra  charge.  They,  however, 
continued  to  unload  the  goods  of  P,  as  these,  from 
the  amallnesB  of  their  quantity,  were  not  carried^ 
like  the  goods  of  C,  in  separate  trucks,  but  were 
mixed  with  the  company's  own  traffic;  and  it  was, 
tbete&>re,  Ibr  the  company's  own  convenience  that 
tb«y  unloaded  them  from  the  trucks.  The  Court 
refused  to  make  absolute  a  rule  far  an  injunction 
under  the  Railway  Traiitc  Act,  1854,  enjoining  the 
company  to  unloaid  the  trucks  containing  C*s  goods, 
and  to  deliver  such  goods  to  C  by  placing  the  same 
in  or  adjacent  to  the  wamions.  In  re  Cooper  ▼. 
tko  Lomdon  cmd  South  Wettem  RaiL  Co,,  27 
Law  J.  Rep.  <ii.8.)  C.P.  324 ;  4  Com.  B.  Rep. 
NJ3.  738. 

SembU — ^that  if  C  had  previously  complained  to 
the  company  of  their  giving  an  advantage  to  P  over 
him  in  so  unloading  P's  goods,  and  the  company 
had  not  afterwards  removed  such  ground  of  com- 
plaint* the  Court  would  have  interfered  to  prevent 
the  continuance  of  such  undue  advantage,  although 
the  rule  nut  for  the  injunction  was  not  framed  for 
such  a  case.    Ibid. 

A  railway  company  having  made  an  arrangement 
with  W  for  the  conveyance  of  pasaeng^rs  to  and 
from  their  station  to  the  town  of  E,  admitted  his 
omnibus  within  the  gates  of  the  station,  but  refused 
admittance  to  the  omnibus  of  M,  which  conveyed 
paisengera  to  and  from  the  station  through  the  town 
of  K  to  more  distant  places,  to  which  it  was  the  only 
public  cor^veyance.  No  special  circumstances  being 
shewn  by  the  company  to  justify  the  exclusion  <J 
M's  omnibus,  the  Court  made  absolute  a  rule  under 
the  Railway  Traffic  Act,  1824»  enjoining  the  com- 
pany to  admit  M's  omnibus  in  the  same  manner 
and  to  the  same  extent  as  they  admitted  other  vehi- 
cles  oi  a  similar  description.  In  re  Marriott  v.  the 
LoiuUm  a/nd  South-Western  Sail,  Co.,  26  Law  J. 
Rep.  (va)  C.P.  154;  1  Com.  B.  Rep.  N.S.  499. 

A  rale  calling  on  a  railway  company  to  shew 
cause  why  they  should  not  act  in  compliance  with 
the  Railway  Traffic  Act  is  too  vague.    Ibid, 

The  above  rule  having  been  moved  without  men- 
tioD  of  costs,  the  Court  made  it  absolute,  without 
costs.    Ibid. 

A  railway  company  made  arrangements  with  a 
cab-propiietor,  whereby  they  gave  him  the  exclusive 
lig^t  to  have  his  cabs  standing  at  their  station,  and 
plying  there.  Another  cab-  proprietor,  who  bad  been 
reftased  leave  for  his  cabs  to  stand  and  ply  at  the  sti^ 
tion,  applied  for  an  injunction,  under  the  Railway 
and  Canal  Traffic  Act,  1854 ;  but  the  injunction  was 
refused,  on  the  ground  that  no  inconvenience  to  the 
public  was  maite  out;— distinguishing  Marriott  v. 
the  London  and  Souih-Westem  RaiL  Co.  In  re 
Readdl  v.  the  EatUm  CowUiee  Bail  Co^  26  Law 
J.  Rep.  (if.8.)  C.P.  250 ;  2  Com.  B.  Rep.  N.S. 
509. 


(C)  ChABOBS  ASTD  TRAfflC  AREAlfOSXBirTS. 

(a)  Unequal  and  Unreaeonahle  Charges, 

By  the  5  &  6  WilL  4.  c.  cvii.  s.  171.  (which  was 
in  force  till  the  1st  of  November  1852)  the  Great 
Western  Railway  Company  were  enabled  to  fix  Uie 
sum  to  be  charged  for  the  carriage  of  small  parcels, 
not  exceeding  500  lb.  weight,  as  shall  seem  proper 
to  them ;  provided  that  this  provision  shall  not  extend 
to  articles,  &c.  sent  in  large  aggregate  quantities, 
although  made  up  of  separate  and  distinct  parcels^ 
such  as  bags  of  sugar,  coffee,  meal  and  the  like,  but 
only  to  single  parcels,  unconnected  with  parcels  of  a 
like  nature  sent  upon  the  railway  at  the  same  time. 
By  the  7  Vict.  c.  iii.  s.  49.  the  tolls  for  the  use  of 
the  railway  are  to  be  charged  equally  to  all  persons, 
and  after  the  same  rate,  and  whether  per  mile,  per 
ton,  or  otherwise,  in  respect  of  all  goods,  &c.  of  a  like 
description,  and  conveyed  along  the  ame  portion  of 
and  over  the  same  distance  along  the  railway.  By 
section  50.  the  company  may  charge  for  locomotiTe 
power  and  carriages  certain  sums  either  per  ton  or 
per  mile,  or  by  bulk,  &c.  as  they  think  expedient; 
provided  that  in  whsitever  way  the  said  charges  are 
made,  they  shall  be  made  equally  to  all  persons  in 
respect  of  all  goods,  &c.  of  a  like  description  and 
quantity,  and  conveyed  by  a  like  carriage  oyer  the 
same  portion  and  over  the  same  distance  along  the 
said  railway,  and  under  the  like  circumstanoes;  and 
no  reduction  or  advance  in  any  of  such  charges  is 
to  be  made  partially  in  fiivour  of  any  particular  per- 
son. By  section  51,  the  company  may  make  arrnnge- 
ments  with  persons  with  reference  to  the  collection 
and  delivery  of  goods  or  to  any  fr»ilities  or  accom- 
modation afforded  to  or  by  such  persons  in  reference 
to  such  goods,sttbject  to  an  appeal  to  Quarter  Sessions 
by  any  person  who  considers  that  the  company  have, 
to  his  prejudice, accorded  any  special  fiiciUties  to  any 
other  persons  which  they  are  unwilling  to  accord  to 
him.  By  the  10  &  11  Vict.  c.  ccxxvi.  (in  force  since 
the  1st  of  November  1852,)  s.  47,  the  company  are 
not  to  take  tolls  or  charges  exceeding  "for  cotton  and 
other  wools,  drugs  and  manufacture  goods,24c{.  per 
ton  per  mile."  By  section  49,  the  maximum  rates 
of  charges  for  the  conveyance  thereof  including  tolls 
and  every  expense  incident  to  sudi  conveyance, 
except  a  reasonable  sum  for  loading,  covering  and 
unloading  of  goods,  and  for  delivery  and  collection, 
and  any  other  service  incidental  to  the  business  of  a 
carrier,  when  such  services  are  performed  by  the  com- 
pany, are  not  to  exceed,  for  cotton  and  other  articles 
before  classed  therewith,  Zd.  per  ton  per  mile.  By 
section  53,  for  the  carriage  of  small  parcels  (i.  e., 
parcels  not  exceeding  500  lb.  weight  each)  the  com- 
pany may  demand  any  sum  they  think  fit,  provided 
that  articles  sent  in  large  aggregate  quantities, 
although  made  up  of  separate  parcels,  such  as  bags 
of  sugar,coffise,  meal  and  the  like,shaU  not  be  deemed 
small  parcels,  but  such  terms  shaU  apply  only  to  single 
parcels  in  separate  packa^  The  plaintiff,  a 
common  carrier,  at  various  times  delivered  to  the 
company  to  be  carried  by  them  upon  their  line 
goods  whidi  he  was  employed  to  carry  for  his  cua- 
tomeis.  For  the  purpose  of  charging  for  the  car- 
riage of  goods,  the  company  divide  goods  into  certain 
classes,  according  to  which  they  are  charged  by  a 
^tonnage  rate'';  those  charges  being  ibr  conveyance 
and  every  expense  incident  thereto^  including  a  sura 
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for -loading,  covering  and  unloading,  and  every  other 
service  incidental  to  the  budnesB  of  a  carrier,  but 
exclusive  of  collection,  delivery  or  carting  to  or  from 
the  station,  and  being  the  same  for  all  goods  included 
in  the  same  class.  Packages  not  exceeding  500  lb. 
weight  are  charged  according  to  "parcel  rates,** 
which  are  greater  than  the  tonnage  rates.  Both 
before  and  after  the  Ist  of  November  1852,  the 
plaintiff  sent  to  a  station  of  the  company,  to  be 
carried  by  the  same  train,  several  parcels  of  goods, 
each  of  which  weighed  less  than  500  lb.  Each  par- 
cel contained  go<»ds  of  the  same  class,  viz.,  drugs, 
drapery,  glass  and  stationery,  and  vras  a  separate 
package.  The  company  charged  for  each  parcel 
separately  according  to  the  "parcel  rate^*;  the  plain- 
tiff  claimed  to  have  the  whole  treated  as  one  parcel 
and  charged  on  the  aggregate  tonnage  weight: — Held, 
that  under  the  5  &  6  Will.  4.  c.  cvii.  s.  171.  and  the 
10  &  11  Vict.  c.  ccxxvi.  a.  53,  whether  the  aggregate 
weight  of  these  parcels  did  or  did  not  exceed  500  lb., 
the  company  were  entitled  to  change  for  each  parcel 
separately.  Parker  ▼.  the  Great  Western  Rail.  Co,, 
25  Law  J.  Rep.  (n.s.)  Q.B.  209;  6  E.  &  B.  77. 

The  plaintiff  sent,  on  the  same  day,  three  loads  of 
goods  to  the  station,  each  load  containing  a  package 
of  coffee,  of  which  he  was  both  consignor  and  con- 
signee, to  be  forwarded  to  the  same  station  and  by 
the  same  train,  which  was  accordingly  done.  Each 
package  weighed  less  than  500  lb.,  but  the  three 
together  exceeded  that  weight  The  plaintiff  at  each 
delivery  gave  in,  as  required,  a  ticking-off  note,  in 
which  the  weight  vras  entered  by  him,  and  on  the 
first  and  second  deliveries  the  weight  was  entered  as 
^^carried  forward,"  but  the  company  had  no  other 
notice  that  any  other  goods  would  be  sent  before  the 
starting  of  the  train,  and  placed  each  load,  as  it 
arrived,  in  trucks,  this  being  necessary  for  the  due 
conduct  of  their  business: — Held,  that,  under  these 
circumstances,  the  company  were  entitled  to  charge 
for  each  load  as  a  separate  packnge.     Ibid. 

After  the  1st  of  November  1852  the  plaintiff,  on 
two  occasions,  sent  at  the  same  time  respectively 
several  packages  of  goods,  of  which  he  was  both  con- 
signor and  consignee,  to  be  forwarded  by  the  same 
trains  to  the  same  destination.  The  articles  sent 
were  glass,  stationery,  shoes,  drapery  and  ironmon- 
gery; where  the  parcels  were  less  than  500  lb.  the 
company  chai^ged  them  as  parcels: — Held,  that 
** manufactured  goods *Mn  the  10  &  11  Vict.  c.  ccxxvi. 
s.  49.  must  be  understood  in  a  popular  sense  as  mean- 
ing not  merely  goods  produced  fh)m  the  raw  state  by 
manual  skill  and  labour,  but  such  as  are  ordinarily 
produced  in  manufactories ;  and  that  the  maximum 
rate  in  that  section  applied  only  to  tonnage  rates,  and 
not  to  cases  where  the  company  were  entitled  to 
eharge  parcel  rates.    Ibid. 

Held,  also,  that  under  the  same  section  the  com<- 
pany  were  entitled  to  charge  beyond  the  maximum 
rat^  8  reasonable  sum  for  loading,  covering  and  un- 
loading, they  having  rendered  those  services.    Ibid, 

The  company  agreed  with  certain  persons  called 
^'agents,"  who  were  to  collect  and  receiye  goods  for 
carriage  by  the  company  and  also  to  deliver  them  to 
the  consignees,  to  pay  them  for  these  services  8«.  id. 
per  ton,  for  cnrtage,  2d.  for  delivering  each  lot  of  par- 
cels under  200  lb.,  and,  for  each  separate  parcel, 
]  i.  6d.  per  ton  for  agency.  The  first  two  of  those 
turns  were  insufficient  remunention  for  the  serncea 


performed,  the  deficiency  being  made  up  by  the  1$.  M, 
per  ton.  The  plaintiff  him8e&  collected,  carted  and 
delivered  all  goods  sent  by  him  for  carriage  on  the  rail- 
way, and  having  paid  the  charges  for  carriage  under 
protest,  claimed  a  return  of  part  on  the  ground  that 
he  was  charged  unequally  in  comparison  with  the 
"agents^^ — Held,  that  under  the  50th  and  5 Ist  sec- 
tions of  the  7  Vict  c.  iii  the  charges  for  conveyance 
between  the  same  stations  must  be  equal  to  all  per- 
sons ;  but  that  the  company  had  power  to  make  such 
arrangements  as  they  thought  fit  with  particular  per- 
sons in  regard  to  the  collection  and  delivery  of  parcels, 
subject  only  to  an  appeal  to  the  Sessions  by  any  person 
to  whom  they  were  unwilling  to  grant  the  same  &cili- 
ties.     Ibid. 

A  railway  company  had  power  by  their  act  to 
charge  any  rate  they  thought  proper  for  parcels  under 
one  cwt.,  while  by  another  section  they  were  to  charge 
rates  and  tolls  equally  and  to  make  advances  and 
rt* ductions  of  rates  without  partiality.  The  company 
charged  the  plain tiflfs,  the  only  common  carriers  on 
their  line,  certain  rates  for  parcels  under  one  cwt, 
but  if  there  were  various  small  parcels  of  the  same 
article,  though  loose,  delivered  at  one  time  and  di- 
rected to  the  same  person,  amounting  to  more  than 
one  cwt,  they  weighed  and  entered  them  in  the  bulk, 
and  charged  the  lower  or  tonnage  rate;  but  if  the 
parcels  delivered  at  the  »ame  time  were  directed  to 
difllerent  persons,  they  weighed  and  entered  them 
separately,  and  charged  the  higher  or  small  parcels 
rate,  even  although  the  whole  were  delivered  to  the 
plaintiffs  at  the  end  of  the  journey.  If  among  many 
parcels  there  were  several  directed  to  one  person, 
exceeding  together  one  cwt,  they  were  lumped  and 
charged  the  tonnage  rate: — Held,  that,  whether  the 
section  as  to  equality  applied  to  the  small  parcels 
clause  or  not,  there  was  nothing  unreasonable  in 
charging  the  higher  rate,  when  the  parcels,  though 
all  sent  and  received  by  the  plaintiffs,  were  directed 
to  difiV^rent  persons;  and  that  the  plaintifis  could  not 
recover  back  the  difference  between  the  lower  and 
the  higher  rates,  which  latter  they  had  paid  under 
protest  Baxendale  v.  the  Eaetem  Cotmtiee  Bail. 
Co.,  27  Law  J.  Rep.  (n.s.)  C.P.  187;  4  Com.  B.  Rep. 
N.S.  63. 

The  defendants  were  incorporated  for  the  purposes 
of  making  and  working  the  South-Eastem  Railway, 
and  by  the  6  Will.  4.  c.  Ixxv.  s.l38.  were  empowered 
to  fix  the  sum  to  be  charged  by  them  in  respect  of 
small  parcels  not  exceeding  100  lb.  weight  each,  as  to 
them  should  seem  proper,  **  provided  always,  that  the 
providons  hereinbefore  contained  shall  not  extend 
to  articles,  matters  or  things  sent  in  large  aggregate 
quantities,  although  made  up  of  separate  and  distinct 
parcels,  such  as  bags  of  sugar,  &c.,  and  the  like,  but 
only  to  single  parcels  unconnected  with  parcels  of  a 
like  nature  which  may  be  sent  upon  the  railway  at 
the  same  time."  By  2  Vict  cxlil  s.  17,  it  is  ena<^ed, 
"that  the  chai^ges  by  the  above  act  (among  others) 
authorized  to  be  made  for  the  carriage  of  any  goods, 
&c.  to  be  conveyed  by  thesaid  company,  or  for  the  use 
of  any  steam  power  or  carriage  to  be  supplied  by  the 
said  company,  shall  be  at  all  times  charged  equally 
to  all  persons,  and  after  the  same  rate  per  mile  or  per 
ton  per  mile  in  respect  of  all  goods,  &c.  of  a  like 
description,  conveyed  or  propelled  by  a  like  carriage 
or  engine  passing  on  the  same  portion  of  the  line,** 
&c. : — Held, that, reading  these  two  sections  together. 
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the  defiendants  bad  not  an  absolute  power  to  cbaige 
what  they  pleaaed  for  the  carriage  of  packages  not 
exceeding  1001b.  weight.  Piddington  v.  the  SotUh* 
EaUem  Rail  Co.,  27  Law  J.  Rep.  (n.s.)  C.P.  295; 
5  Com.  B.  Rep.  N.S.  IH. 

Where,  therefore,  the  plaintiff,  a  carrier,  had  sent 
bj  the  defendants*  railway  a  number  of  "packed 
parcels,**  i.e.  parcels  consisting  of  a  number  of 
smaller  parcels  packed  together,  for  which  the  defen- 
dants had  charged,  and  the  plaintiff  had  paid  double 
the  rates  which  they  would  have  charged  for  the 
same  goods  when  not  packed,  and  the  jury  found  that 
there  was  no  increased  risk  in  the  carriage  of  the 
parcels  when  so  packed, — Held,  that  such  double 
charge  was  unlawful,  and  that  the  plaintiff  was  en- 
titled  to  recover  the  sum  which  he  had  paid  in  excess. 
Ibid. 

The  Bristol  and  Exeter  Railway  Company  was 
incorporated  by  the  6  WilL  4.  c.  xxxvf.,  and  the 
B  &  E  Railway  and  certain  branches  were  made 
under  that  and  subsequent  acts.  The  8  &  9  Vict. 
c.  civ.  was  passed  '*to  amend  the  acts  relating  to  the 
Bristol  and  Exeter  Railway  Company^  and  to  autho- 
rize the  formation  of  a  junction  railway  and  several 
branch  railways  connected  with  the  same.  Section 
19.  of  the  last-mentioned  act  limited  the  chaige  for 
the  carriage  of  certain  articles  CQnveyed  on  **  the 
railway.*^  The  words  "  the  railway  ^  in  other  parts 
of  the  act  were  used  sometimes  to  denote  the  original 
line,  and  sometimes  merely  the  junction  and  branch 
railways  authorized  by  the  act: — Held,  that  '*the 
railway**  in  section  19.  applied  to  the  whole  of  the 
line.  Garten  v.  tke  BrUtd  and  Exeter  BaU.  Co.,  28 
Law  J.  Rep.  (if.s.)  Exch.  169;  4  Hurl.  &  N.  38: 
affirmed  in  error,  30  Law  J.  Rep.  (h.s.)  Q.B.  273; 
4  Huri.  &  N.  831. 

By  the  original  act  the  company  was  authorized 
to  make  reasonable  charges  for  the  conveyance  of 
goods.  The  company's  published  table  of  charges 
comprised  five  classes,  and  **  packed  parcels  **  were 
charged  as  if  they  comprised  articles  of  the  fifth  or 
highest  priced  class,  with  50  per  cent,  extra.  Packed 
parcels  were  sent  by  persons  other  thftn  carriers  with- 
out examination  or  payment  of  the  extra  rate  of  50 
per  oent;  but  when  sent  by  carriers  they  were  charged 
with  the  extra  rate: — Held,  that  the  charges  were 
unequal;  and  also,  that  in  the  absence  of  evidence 
shewing  any  proportionate  extra  risk,  the  extra 
charge  of  50  per  cent  was  unreasonable.     Ibid. 

(6)  UndMe  Prrfertnoe  and  Prejudice, 

In  determining,  under  the  2nd  section  of  the 
Railway  and  Canal  Traffic  Act,  1854,  whether  a 
ndlway  company  has  given  an  undue  and  unreason- 
able preference  to  a  particular  person,  company  or 
traffic,  or  subjected  a  particular  person,  company  or 
traffic  to  an  undue  or  unreasonable  prejudice  or  dis- 
advantage, this  Court  may  take  into  consideration 
the  fair  interests  of  the  railway  itself,  and  entertain 
such  questions  as  whether  the  company  might  not 
carry  laiger  quantities,  or  for  longer  distances,  at 
lower  rates  per  ton  per  mile,  than  smaller  quantities, 
or  for  shorter  distances,  so  as  to  derive  equal  profits 
to  itself.  In  re  Jtansome  v.  the  Eastern  Countiet 
EmL  Co.,  26  Law  J.  Rep.  (n.s.)  C.P.  91;  1  Com. 
B.  Rep.  N.S.  437. 

But  where  it  was  manifest  from  the  affidavits 
that  a  railway  company  charged  Messrs.  R,  coal- 


merchants  at  Ipswich,  who  sent  from  thence  coal 
which  had  come  thither  by  sea,  a  higher  rate  for  the 
carriage  of  their  coal  over  the  company's  lines,  than 
they  charged  Messrs.  P,  who  had  made  agreement! 
with  them  to  carry  large  quantities  from  Peter* 
borough  over  their  lines,  and  that  the  sums  charged 
to  Messrs.  P  were  fixed,  so  as  to  enable  them  to 
compete  with  Messrs.  R,  this  Court  granted  an  in- 
junction enjoining  the  company  to  desist  from  giving 
any  undue  preference  to  Messrs.  P,  and  to  carry 
coal  for  Messrs.  R  on  equal  terms  with  Messrs.  P, 
due  regard  being  had  to  the  circumstances,  if  any^ 
which  rendered  the  cost  to  the  company  less  in  car- 
rying for  the  one  party  than  for  the  other.     Ibid. 

A  railway  company  is  justified  in  carrying  goods 
for  one  person  at  a  less  rate  than  that  at  which  they 
carry  the  same  descri  ption  of  goods  for  another,  if  there 
be  circumstances  which  render  the  cost  to  the  company 
of  carrying  for  the  former  less  than  the  cost  of  carry- 
ing for  the  latter.  Inre  Ojdade  v.  the  North-Eastern 
Hail.  Co.,  26  Law  J.  Rep.  (n.s.)  C.P.  129;  1  Com. 
B.  Rep.  N.S.  454. 

The  North- EUistem  Railway  Company  from  a 
desire  to  introduce  the  northern  coke  into  Stafford- 
shire were  induced  to  make  special  agreements  with 
different  merchants  for  the  carriage  of  coal  and  coke 
at  a  rate  lower  than  their  ordinary  charge : — Held, 
that  this  was  not  a  legitimate  ground  for  making 
such  agreements,  and  that  lowering  their  rates  for 
that  purpose,  there  being  nothing  to  shew  that  the 
pecuniary  interests  of  the  company  were  affected, 
was  giving  an  undue  preference  to  that  traffic.  Ibid. 
The  Court  refused  to  require  the  company  to 
provide  trucks  for  the  carriage  of  coal  and  coke  for 
a  merchant  who  refused  to  pay  demurrage  therefor 
at  the  same  rate  as  was  charged  to  all  other  mer- 
chants under  similar  circumstances.     Ibid. 

The  view  of  the  Railway  and  Canal  Traffic  Act, 
1854,  expressed  in  Rantome  v.  the  Eastern  CotuUiea 
Jtail.  Co.  acted  upon.     Ibid. 

A  railway  company  were  threatened  by  the  owner 
of  extensive  collieries,  which  he  had,  at  considerable 
expense,  connected  with  their  line,  that,  unless  they 
agreed  to  carry  his  coals  to  W,  the  terminus  of  their 
Ime,  at  a  certain  rate,  he  would  construct  a  tramway 
from  his  collieries  to  W,  and  so  divert  his  coal 
traffic  from  their  line  altogether.  The  company 
entered  into  an  agreement  with  him  accordingly, 
under  which  they  carried  his  coals  at  such  a  rate, 
being  a  less  rate  than  that  which  they  charged  the 
proprietors  of  other  collieries  situate  in  the  same 
district  for  the  carriage  of  their  coals  over  the  same 
portion  of  their  line : — Held,  that  this  was  an  undue 
preference  within  the  17  &  18  Vict.  c.  31.  s.  2.  In 
re  Harrit  v.  the  CochermotUh  and  Workington 
Mail.  Co.,  27  Law  J.  Rep.  (M.8.)  C.P.  129;  3  Com. 
B.  Rep.  N.S.  693. 

A  railway  company  adjusted  certain  districts 
within  which  thev  carried  coals  at  reduced  rates  for 
quantities  not  leas  than  a  train  load,  200  tons. 
Those  districts  were  so  adjusted  that  the  places 
where  the  complainants  (coal-dealers  at  I)  dealt, 
instead  of  being  put  into  one  district,  were  distributed 
into  three,  so  that  it  was  necessary  for  them,  in  order 
to  take  advantage  of  the  reduced  rates,  to  send  three 
train  loads  from  I  into  each  district,  which  was  more 
than  their  traffic  demanded;  whereas  for  dealers 
sending  coals  from  P  a  single  district  was  constituted. 


112 


CARRIER;  (C)  Chaegib  akd  TiiAriric  ABBAiroBxsirTS. 


compriBing,  betides  other  places,  those  at  which  the 
coiDplainants  dealt,  and  so  afforded  a  traffic  requir- 
ing coals  enough  to  enable  the  P  dealers  to  take 
advantage  of  the  lower  rates.  The  Court  refused 
to  interfere  under  the  17  &  18  Vict  c.  81.  a  2,  it 
not  being  shewn  that  the  complainants  were  unduly 
subjected  to  this  disadvantage,  or  that  it  was  caused 
by  undue  preference;  the  adjustment  of  districts  not 
being  disadvantageous  to  the  public  at  large,  or 
objectionable  in  other  respects.  In  re  JRoMome  y. 
the  Eastern  Cowries  Rail.  Co.,  27  Law  J.  Rep. 
<v.8.)  CP.  166;  4  Com.  B.  Rep.  N.S.  185, 159. 

The  company  made  a  scale  of  charges  for  the  car- 
riage of  coals  from  P  and  from  I  to  places  on  their 
line  at  which  the  complainants  dealt,  the  efl^ect  of 
which  was  to  diminish  the  natural  advantages  which 
the  petition  of  the  dealers  at  I,  by  reason  of  its 
greater  proximity  to  those  places,  gave  them  over 
the  dealers  at  P  by  annihilating  in  point  of  expense 
of  carriage  a  portion  of  the  distance  between  P  and 
those  places:— Held,  that  an  undue  preference  was 
thereby  given  to  the  dealers  at  P.    Ibid. 

Where  a  preference  was  given  by  a  railway  com- 
pany to  a  customer  who  engaged  to  employ  other 
lines  of  the  company  for  traffic  distinct  from  and 
unconnected  with  that  in  respect  of  which  such 
preference  was  given, — Held,  that  this  was  an  undue 
preference  within  the  17  &  18  Vict.  c.  81.  s.  2.  In 
re  BaseendaU  t.  the  Great  Wedem  RaU,  Co.,  28 
Law  J.  Rep.  (n.b)  C.P.  69;  5  Com.  B.  Rep.  N.S. 
809. 

A  railway  company  formerly  charged  a  uniform 
late  of  Ss.  6dL  per  ton  on  all  goods  conveyed  on  their 
line  between  R  and  P.  The  goods  were  collected 
and  delivered  both  by  the  company  and  B  at  a 
charge  of  4s.  XOd,  per  ton.  The  company,  who  had 
power  under  their  acts  to  impose  their  own  rates  of 
charge  for  carrying,  but  no  power  to  impose  tolls  for 
collecting  and  delivering,  raised  the  charge  for  car- 
rying to  Ss,  4d,  being  the  aggregate  of  the  above 
two  chai^ges,  wiUi  an  mtimation  to  the  public  that 
they  would  collect  and  deliver  goods  free  of  all 
cbafge.  The  real  purpose  of  this  arrangement  was 
to  compel  persons  desiring  to  have  their  goods  con- 
Teyed  by  the  railway  to  employ  the  company  to 
collect  and  deliver  such  goods,  and  thus  to  secure 
this  business  and  the  pro6ts  upon  it  to  the  company, 
as  well  as  to  exclude  B  from  competing  with  them 
in  this  department  of  business  :—< Held,  that  this 
arrangement  was  an  undue  preference  to  the  com- 
pany in  their  separate  capacity  of  carriers  other  than 
on  tiie  line  of  railway;  and  also  an  undue  prejudice 
to  B.  In  re  Baaxndale  v.  ike  Gfreat  Wertem  RaU. 
Cc,  28  Law  J.  Rep.  (n.8.)C.P.  81;  5  Com.  B.  Rep. 
K.&  886. 

The  Railway  and  Canal  Traffic  Act,  1854,  a  2, 
which  speaks  of  **  undue  and  unreasonable  preference 
or  advantage,**  and  "  undue  or  unreasonable  prejudice 
or  disadvantage,**  implies  that  there  may  be  ad  vantage 
to  one  person  or  one  ckisB  of  tmfBc,  and  prejudice 
to  another,  which  would  not  he  within  the  act.  In 
re  Nieholwn  y.  ike  Great  Western  RaU.  Co.,  28 
Law  J.  Rep.  (m.s.)  C.P.  89;  5  Com.  B.  Rep.  N.S. 
866. 

It  is  not  giying  an  undue  or  unreasonable  prefer- 
ence within  the  meaning  of  that  section  for  a  railway 
company  to  carry  goods  for  A  at  a  lower  rate  than 
they  do  for  B,  in  consideration  of  A's  guarantie  of 


hnge  quantities  and  full  train  loads,  at  regular 
periods  (proyided  the  real  object  of  the  company  be 
to  obtain  thereby  a  greater  remunerative  profit  by 
the  diminished  cost  of  carriage),  although  the  effect 
may  be  to  exclude  fh>m  the  Tower  rate  B^  who  can- 
not give  such  a  guarantie.    Ibid. 

A  railway  company  charged  certain  rates  for  the 
conveyance  of  goods  on  their  line  from  P  to  B,  the 
charge  including  that  of  collecting  and  delivering 
the  goods  to  and  from  the  stations  at  P  and  B. 
The  company,  who  had  formerly  allowed  a  deduc- 
tion in  respect  of  goods  delivered  and  received  at 
the  P  and  B  stations  (as  the  expense  of  carting  to 
and  from  such  stations  was  thereby  saved  to  the 
company),  discontinued  making  such  allowance,  in 
order  to  induce  persons,  who  sent  goods  by  the  rail- 
way to  employ  the  company  to  collect  and  deliver 
such  goods,  and  to  exclude  common  carriers  from 
competing  in  this  with  the  company : — Held,  that 
though  no  profit  was  made  by  collecting  and  deliver- 
ing tiie  goMls,  the  system  of  charge  was  an  undue 
prejudice  to  those  persons  who  did  not  wish  to  have 
their  goods  collected  and  delivered  for  them  by  the 
company.  In  re  Gorton  y.  the  Great  Western  RaU, 
Co.,  28  Law  J.  Rep.  (b.8.)  C.P.  158;  5  Com.  B. 
Rep.  N.S.  669. 

A  railway  company  refused  to  receive  goods  sent 
to  their  station  by  the  public  generally  after  a  quar- 
ter past  five  o'clock  p.m.  to  be  forwarded  by  the 
goods  train  which  left  such  station  on  the  same 
night,  but  they  received  goods  for  the  same  train 
brought  there  by  their  agent  W  as  late  as  eig^t 
o*cIock  p.m.  W  had  a  receiving  office  for  goods 
about  a  mile  from  the  station,  iriiere  be  weighed, 
classified  and  prepared  the  goods  for  loading,  which 
would  otherwise  have  had  to  be  done  at  the  station, 
and  but  for  which  having  been  so  previously  done 
the  goods  could  not  generally  have  been  received  at 
the  station  at  so  late  an  hour.  On  the  goods  so 
received  at  such  receiving  office  W  made  a  charge 
for  conveying  them  to  the  station  in  addition  to  the 
company's  usual  rates  of  chai^  for  carriage  upon 
the  railway: — -Held,  that  the  facility  so  given  .to 
W  for  forwarding  goods  after  the  station  was  closed 
to  others  was  an  undue  prejudice  to  those  who  did 
not  wish  to  have  their  goods  conveyed  for  them  to 
the  station.  In  re  Gorton  y.  the  Bristol  and  Exeter 
RaU.  Co.,  28  Law  J.  Rep.  (ii.s.)  C.P.  808;  6  Com. 
K  Rep.  N.S.  639. 

A  preference  with  respect  to  a  reduced  rate  of  cai^ 
riage  of  certain  goods  given  by  a  railway  company  to 
certain  individuals  in  consideration  of  their  contracting 
to  have  all  such  goods  consigned  to  tbem  through 
the  railway,  and  not  by  water  or  other  means,  is 
an  undue  preference  widiin  the  17  &  18  Vict,  c  81, 
unless  it  be  clearly  shewn  that  it  is  done  in  order  to 
prevent  a  competition  with  the  railway,  or  that  there 
is  secured  thereby  to  the  company  such  an  amount 
of  traffic  as  to  compensate  for  making  the  reduced 
rate.     Ibid. 

By  a  railway  company's  tariff,  which  had  been 
previously  sanctioned  by  the  Court,  a  reduced  rate 
was  publiBhed  for  the  carriage  of  coals  in  quantities 
of  not  less  than  200  tons,  or  thirty-five  trucks,  con- 
signed to  any  one  of  certain  specified  districts.  The 
company  afterwards  charged  such  reduced  rate  far 
the  carriage  of  coals  consigned  by  dealen  at  P,  in 
the  prescribed  quantities  of  thiity-five  trucks  for  ona 
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of  nch  districta,  though  not  carried  hy  the  coinpany 
in  one  train  loud  all  the  waj,  the  company,  for  their 
own  conYenienee,  in  consequence  of  iteep  gnidienta, 
which  would  otberwiie  have  required  increaaed 
steam-power,  detaching  at  C  some  of  the  trucks  from 
the  train,  and  sending  them  on  afterwards  by  the 
ordinary  goods  or  other  trains  to  which  they  might 
be  advantageously  attached.  None  of  the  coals 
were  ever  left  at  C  for  consumption  there,  but  were 
all  carried  to  the  district  to  which  they  bad  been 
so  consigned : — Held,  that  by  so  doing  the  company 
had  not  given  an  undue  preference  to  the  consignors 
at  P,  since,  the  tariff  being  valid,  it  was  immaterial 
how  the  company  carried  the  coals  most  conveniently 
to  themselves,  provided  the  tariff  was  not  infringed. 
Samome  ▼.  tA«  Bcutem  CoumHea  ModL  Co.*  29  Law 
J.  Sep.  (ss.)  C.P.  329;  8  Com.  B.  Bep.  N.S.  709. 

(D)  Actions. 

The  defendants,  a  railway  company,  contracted 
to  deliver  the  luggage  of  passengers  wishing  to  pro- 
ceed further  at  the  station  of  an  adjoining  railway 
company.  The  plaintiff,  at  the  end  of  his  journey 
on  the  defendants'  line,  intending  to  proceed  Airther, 
told  the  defendants'  porter,  who  placed  the  plaintiff^ 
portmanteau  on  a  truck  in  his  sight.  This  was  the 
last  ^  plaintiff  saw  of  his  portmanteau.  The  truck 
was  afterwards  taken  to  the  adjoining  station,  but 
the  plaintiff,  though  he  saw  the  truck,  did  not  see 
his  portmanteau  on  it;  but  he  did  not  see  that  it 
was  not  on  it.  The  plaintiff  proceeded  on  his  jou»* 
aej  by  the  second  railway,  and  on  arriring  at  the 
end  of  it  his  portmanteau  could  not  be  found.  In 
an  action  by  the  plaintiff  against  the  defendants  for 
Uie  loss,  it  was  held,  that  as  the  evidence  did  not 
preponderate  in  favour  of  the  supposition  that  the 
portmanteau  was  lost  or  stolen  on  one  railway  more 
than  on  the  other,  but  was  equally  consistent  with 
both  views,  there  was  no  evidence  for  the  jury,  and 
that  the  plaintiff  ought  to  be  nonsuited.  The  Mid- 
kmd  BaU.  Co,  v.  Bromltp,  25  Law  J.  Rep.  <k.8.) 
C.P.  24;  17  Com.  B.  Rep.  872. 

A  carrier  of  passengers  and  goods  to  the  station  of 
a  railway  company  cannot  maintain  an  action  against 
the  company,  either  at  common  law  or  under  the 
Railway  and  Canal  Traffic  Act,  1844,  for  refusing 
to  admit  him  with  his  carriage  within  the  precincts 
of  the  station,  although  the  company  are  in  the 
haUt  of  admitting  the  public  generally.  Barker  v. 
ike  Midkmd  JUul.  Co.,  25  Law  J.  Rep.  (m.b.)  C.P. 
184;  18  Com.  B.  Rep.  46. 

To  a  declaration  chaiging  the  defendants,  as  com- 
mon canieiBy  for  the  loss  of  goods  alleged  to  have 
been  delivered  to  them  by  the  plaintifis,  the  defen- 
dants pleaded  that  the  goods  were  delivered  to  and 
raedved  by  them  from  one  A,  and  being  accidentally 
lost,  and  A,  as  the  consignor,  having  claimed  com- 
peosatMn,  the  defendants  paid  to  him,  and  he 
aroepted  a  sum  of  money  as  the  value  of  the  goods, 
and  in  satisfection  of  the  claim;  and  that  the  defen- 
dants had  not  at  the  time  of  the  deliverj  or  pay- 
ment notice  that  A  whs  acting  for  the  plaintiff,  or 
was  his  agent  for  delivery;  and  that  the  payment 
waa  made  in  the  bond  fide  belief  that  the  goods  were 
delivered  by  A  on  his  own  account;  and  ^t  he  was 
the  person  oititled  to  claim  and  receive  satiafection 
for  their  loss : — Held,  that  the  plea  was  no  answer 
to  the  action.    Ooombt  v.  the  Briitol  and  JSsceter 
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BaiL  Co,,  27  Law  J.  Rep.  (h.s.)  Ezch.  269;  8 
Hurl.  &  N.  1. 

In  an  action  against  carriers  for  the  loss  of  a  panel 
of  whalebone,  it  appearing  that  the  plaintiff  had 
agreed  with  one  A  to  take  such  whalebone  as  he 
should  send  by  the  defendants,  at  a  certain  price, 
and  the  parcel  in  question  having  been  so  sent, — 
Held,  that  the  consignor,  and  not  the  plaintiff,  was 
the  party  to  maintain  the  action.  Coombi  v.  ike 
Bristol  and  Exeter  Rail,  Co,,  27  Law  J.  Rep.  (n.8.) 
Excb.  401;  8  Hurl.  &  N.  510. 

A  common  carrier  is  not  estopped  from  disputing 
the  title  of  the  person  from  whom  he  has  received 
goods  to  carry.  And  it  is  an  answer  to  trover  against 
the  carrier  by  such  person,  that  the  goods  have  been 
delivered  to  the  real  owner  on  his  claiming  them. 
Sheridan  v.  the  tfeio  Quay  Company,  28  Law  J. 
Rep.  (ir.8.)  C.P.  58 ;  4  Com.  B.  Rep.  N.S.  618. 

C,  who  resided  at  M,  ordered  goods  of  D  to  be 
shipped  to  the  port  of  L,  and  to  be  paid  fbr  in  cash 
against  the  bill  of  lading.  C  never  obtained  the  bill 
of  lading  or  paid  for  the  goods,  but  he  sold  the  latter 
to  the  plaintiff.  The  goods  arrived  at  the  port  of  L, 
but  were  not  to  be  -delivered,  except  on  payment  of 
freight.  At  an  interview  between  the  captain  and  B 
(the  phuntiff*s  agent  at  L),  at  idiich  D  was  present, 
the  captain  said,  in  answer  to  B*s  question,  where  the 
bill  of  lading  was,  that  D  had  pnssed  it  on  to  C, 
which  was  true,  the  bill  having,  in  feet,  been  sent  to 
D^  agent  at  M  for  that  purpose,  but  C  not  paying 
for  the  goods,  the  bill  was  returned  to  D  after  this 
interview.  No  arrangement  was  then  come  to,  but 
shortly  afterwards  B,  as  plaintiff's  agent,  paid  the 
freight,  on  receiving  from  the  captain  a  document 
given  to  him  by  D  when  the  bill  of  lading  was 
signed,  by  which  D  requested  C^  agents  at  L  to  pay 
the  captain  his  freight.  The  defendants,  who  were 
common  carriers,  were  then  employed  by  B  to  for- 
ward the  goods  to  the  plaintiff: — Held,  that  Uie 
plaintiff  had  acquired  no  right  to  take  possession  of 
the  goods  as  buyer,  either  by  the  purchase  from  C  or 
by  the  conduct  of  D  at  the  interview  between  the 
captain  and  B,  coupled  with  the  document  request- 
ing payment  of  freight,  and  the  payment  of  freight 
thereon.     Ibid. 

Held,  also,  that  the  defendants  were  protected 
against  the  plaintiff  by  their  giving  up  the  goodi  to 
D  on  his  claiming  them.    Ibid. 

(E)  Damagbs  Rsoovbkablb. 

A  declaration  by  a  carrier  against  a  railway  com- 
pany for  not  carrying  a  parcel  to  Leeds  in  a  reason- 
able time,  and  for  not  delivering  it,  laid,  as  damages, 
that  the  plaintiff  was  injured  in  his  trade  as  a  col- 
lector of  parcels,  and  lost  the  custom  of  several  per- 
sona The  plaintiff,  a  earner  in  London,  was  in  the 
habit  of  collecting  in  London  small  parcels  from  dif- 
ferent persons  to  be  sent  to  various  persons  in  the 
country.  After  collecting  them,  he  used  to  make 
them  into  one  parcel,  called  a  "packed  parcel," 
which  he  directed  to  bis  agent  in  the  country,  and 
brought  to  the  defendants  to  be  carried.  The  plain- 
tiff was  also  in  the  habit  of  bringing  to  the  defen- 
dants for  carriage  into  the  country  parcels,  contain- 
ing other  small  parcels,  belonging  to  one  individual 
in  London,  and  sent  by  him  to  one  individual  in  the 
country.  These  parcels  were  called  "  enclosures.** 
The  defendants  charged  the  plaintiff  at  a  higher 
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nte  for  ''packed  paroela^  than  for  " enelomrei," 
and  they  alio  charged  him  at  a  higher  rate  than  the 
rest  of  Uie  public.  The  learned  Judge  stated  to  the 
jury  that  an  action  of  trover  against  the  defendants 
could  not  be  brought  by  each  of  the  owners  of  the 
packages  contained  in  Uie  **  packed  parcels,"  in  the 
event  of  loss  or  ''misdelivery,  although  an  action 
might  lie  by  each  owner  for  the  destruction  of  the 
packages  by  the  defendants,  independently  and 
beyond  their  duty  as  carriers.  He  also  left  it  to  the 
jury  to  say  whether  there  was  a  difference  as  regarded 
the  risk  between  carrying  "packed  parcels*^  and 
**  enclosures.'*  The  jury  found  that  there  was  no 
substantial  difference  as  regarded  the  risk  of  carrying 
the  two  kinds  of  parcels;  and  they  found  a  verdict 
for  the  plaintiff,  damages  200/.,  on  the  ground  that 
the  plaintiff  had  sustained  injury  in  his  trade  and 
loss  of  custom  to  that  extent,  in  consequence  of 
the  defendants*  acts: — Held,  that  the  Judge  rightly 
directed  the  jury,  the  question  of  risk  as  regarded 
the  two  kinds  of  parcels  being  a  question  of  fact,  and 
not  of  law.  Orcuch  v.  the  Great  Weetem  Bail,  Co,, 
26  Law  J.  Rep.  (n.8.)  Ezcb.  137;  11  Exch.  Rep. 
742. 

Held,  also,  that  as  the  declaration  was  framed, 
the  plaintiff  was  not  entitled  to  recover  the  2001.  as 
damages  for  the  injury  to  his  trade  and  loss  of 
custom. 

Semble,  per  Martin,  B.,  that  if  the  fiict  had  been 
that  the  plaintiff  was  a  carrier  whose  bumness  con- 
sisted in  collecting  goods  to  be  forwarded  by  the 
defendants*  railway,  and  that  the  defendants  de- 
signedly refused  to  carry  his  parcels,  which  they  were 
bound  by  law  to  carry,  in  order  to  obtain  a  mono- 
poly and  to  destroy  the  plaintifTs  business,  under 
such  circumstances  a  jury  would  be  justified  in 
giving  very  heavy  damages.    Ibid. 


(E)  FoK  Rexoyal   ov    Award   or   Mrro- 

pouTAN  Board  ov  Works. 

(F)  For  Bbxotal    ov   a   Cohtiotiom    in   a 

fiRITIBH   COLOMT. 


CEMETERY. 
[Sec  Burial.] 


CENSUS. 


[See  23  k  24  Vict.  c.  61,  and  (Ireland)  23  &  24 
Vict.  c.  62,  and  (Scotland)  28  &  24  Vict  c  98.] 


CENTRAL  CRIMINAL  COURT. 

[The  Court  of  Queen^  Bench  empowered  to 
order  certain  Offenders  to  be  tried  at  the  Central 
Crimmal  Court  by  19  &  20  Vict  c.  16.] 


CERTIORARL 

[Proceedings  on  removal  of  indictments  by  cer- 
tiorari regulated  by  19  &  20  Vict  c.  16.] 

(A)  For  Removal  of  Causes  in  the  Countt 

Court. 
[B^  For  Rbmoyal  of  Indictments. 

!)  For  Removal  of  Coroner's  Inquisition. 
(O)  For  Removal  of  Presentment  of  Court 

OF  Sewers. 


(A)  For  Removal  of  Causes  in  the  County 

Court. 

Where  a  Justice  of  the  Peace  who  has  been  sued 
in  a  county  court  for  an  act  done  in  the  execution  of 
his  office  has  given  notice,  under  1 1  &  12  Vict.  c. 
44.  s.  10,  of  his  objection  to  be  sued  in  such  court, 
he  is  not  entitled  to  remove  the  plaint  by  certiorari 
into  the  superior  court.  Wetton  v.  Sneyd,  26  Xjaw 
J.  Rep.  (n.s.)  Exch.  161;  1  Hurl.  &  N.  70S. 

A  defendant  having  removed  from  the  county 
court,  by  certiorari,  under  the  19  &  20  Vict.  c.  108. 
s.  88,  a  plaint  for  a  claim  not  exceeding  5/.,  the 
plaintiff  is  not  bound  to  follow  the  action  into  the 
superior  court;  and  the  defendant,  after  notice  to 
the  plaintiff  to  declare,  is  not  entitled  to  sign  judg- 
ment, and  he  cannot  obtain  from  the  plaintiff  the 
costs  of  removing  the  plaint.  Garton  v.  the  Oreal 
Western  Bait.  Co,,  28  Law  J.  Rep.  (n.s.)  Q.B.  103; 
1  E.  &  E.  258. 

On  an  application  by  a  defendant  for  a  eeiftorort 
to  remove  from  a  county  court  a  cause  in  which  the 
demand  is  over  20/.  the  Court  does  not  make  it  a 
condition  that  the  defendant,  if  successful,  shall  have 
no  more  costs  than  would  have  been  allowed  in  the 
county  court.  Sx  parte  the  Oreat  Wedem  BaU, 
Co,y  2  Hurl.  &  N.  557. 

(B)  For  Removal  of  Indictments. 

The  Court  will  not  interfore  with  the  discretion 
of  a  Judge  in  granting  a  writ  of  certiorari  to  remove 
an  indictment,  at  the  instance  of  one  of  several 
defendants,  where  all  the  facts  were  fairly  laid  before 
the  Judge  upon  the  application  for  the  writ 
Begina  v.  Withee,  25  Law  J.  Rep.  (n.s.)  Q.B.  47; 
5  B.  &  B.  690. 

Where  one  of  several  defendants  against  whom 
an  indictment  has  been  found  removes  it  by  cer- 
tiorarit  it  is  lawful  for  a  Judge  to  impose  the  condi- 
tion that  he  shall  pay  the  costs  of  the  prosecutian 
occasioned  by  the  removal,  in  the  event  of  any  of 
the  defendants  being  convicted.  Begina  v.  Jewdl, 
26  Law  J.  Rep.  (n.s.)  Q.B.  177;  7E.  &  K  140. 

Where  an  indictment  against  a  corporation,  fat 
non-repair  of  a  highway,  is  removed  by  certiorari, 
at  the  instance  of  the  prosecutor,  the  prosecutor  is 
not  required  by  section  5.  of  the  16  &  17  Vict,  c  80. 
to  enter  into  recognizances  to  pay  the  defendantli 
costs  in  case  of  acquittal;  indictments  against  cop> 
porations  being  excepted  from  the  operation  of  the 
act  Begina  v.  t4«  Mayor,  Aldermen  aind  Oitiune 
of  Manchester,  26  Law  J.  Rep.  (N.&)  M.C.  65;  7  E. 
Sl  B.  458. 

{€)  For  Removal  or  Coroner's  Inquisition. 

The  Court  of  Queen^  Bench  will  remove  a  coro- 
ner's inquisition,  or  an  indictment  to  be  found  at  the 
ensuing  assizes,  for  murder,  from  a  county  at  laige 
to  the  Queens  Bench,  by  certiorari,  if  it  appears 
that  a  fiur  trial  cannot  be  had  in  the  county.  Begina 
v.  Palmer,  5  E.  &  B.  1024. 

When  sifter  removal  the  defendant  is  ordered  to 
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be  tried,  under  the  aiatiite  19  &  20  Vict  c.l6,  at 
the  Central  Crimuial  Court,  the  Coart  will  not  make 
it  a  condition  under  section  24.  that  the  proeecutor 
diall  furnish  the  defendant  with  eridence  which,  it 
it  sDggeeted,  has  been  obtained  bj  the  prosecutor 
since  the  taking  of  the  depositions.    Ibid. 

(D)  Fob  Rsmotal  op  PsisuiTMiirT  ov  Coubt  or 

Sbwbbs. 

If  a  person  against  whom  a  presentment  is  made 
by  a  Court  of  Sewers  obtain  a  writ  of  eertiarari  to 
remoTe  it  into  the  Court  of  Queen's  Bench,  he  must, 
before  the  allowanoe  of  the  writ,  enter  into  the  re- 
cognisances required  by  the  statute  5  ft  6  Will.  4. 
G.  S3.  JRegina  t.  BaJir,  28  Law  J.  Rep.  (b.b.) 
Q.B.  877. 

(E)  Fob  Rbmoyal  of  Awabd  or  Mbtbopoutah 

BoABD  or  Wobk:s. 

A  daim  for  compensation  having  been  made  to  a 
district  board  of  works,  under  the  214th  section  of 
the  Metropolitan  Management  Act,  18  &  19  Vict, 
c.  120,  for  the  loss  of  the  office  of  clerk  of  the  works 
to  certain  Comminoners  for  paving,  &c.,  the  board 
rejected  the  daim.  The  claimant  then  appealed  to 
the  Metropolitan  Board  of  Works,  and  they,  after 
considering  the  dreumstances,  made  an  order, 
awarding  compenntion  for  the  loss  of  the  said  office. 
This  order  was  afterwards  brought  up  by  certiorari 
to  be  quashed,  on  the  ground  <S  a  want  of  jurisdic- 
tion. The  writ  had  been  obtained  upon  affidavits 
shewing  that  the  daimant  was  not  en  officer  to  the 
Commiwioners  as  alleged,  and  that  the  district  board 
had  rejected  the  claim  on  that  ground: — Held,  upon 
cause  being  shewn  against  the  rule  to  quash  the  order, 
that  the  question  df  whether  the  claimant  was  an 
officer  or  not  was  necessarily  within  the  appellate 
jurisdiction  of  the  Metropolitan  Board,  and  that  the 
ceriiorari  therefore  had  improvidently  issued.  Jtegina 
T.  the  MetropolUan  Board  of  Works,  27  Law  J. 
Rep.  (H.8.)  Q.B.  5, 

(F)  Fob  Rbmoyal  of  a  Conyiotion  ir  a  Bbitish 

Colony. 

Where,  in  a  colony,  a  person  has  been  convicted 
of  a  criminal  offence,  and  is  in  execution  of  a  sentence 
passed  for  that  offence,  no  writ  of  error  will  be 
granted  to  bring  up  the  record  of  conviction,  unless 
the  Attorney  General  has  first  issued  his  fiat  for  a 
writ  of  error.  Rtgina  y.  Lee»,  27  Law  J.  Rep. 
(V.B.)  Q.B.  408. 

Nor  will  a  eeriiorairi  be  granted  in  general  to 
remove  a  record  under  such  circumstances,  in  order 
that  a  writ  of  error  may  afterwards  be  brought  Ibid. 

Nor  will  a  habeat  corpus  be  granted  under  such 
cucumstances  to  bring  up  a  prisoner.    Ibid. 


CHAMPERTY. 

[See  CONTBACT.] 


able  Trusts  Acta  forther  oontinoed  fbr  a  limited 
time  by  20  &  21  Vict,  c  76.— Bzemption  of  certam 
charities  fW>m  the  operation  of  the  Charitable  Trusts 
Acts  continued  by  21  &  22  Vict.  c.  61.— Substitution 
in  certain  cases  of  the  bishop  of  one  diocese  for  the 
bishop  of  another  as  a  trustee  of  eertain  trusts-  by 
21  &  22  IHct  c.  71. — Exemption  of  certain  charities 
from  the  operation  of  the  Charitable  Trusts  Acts 
further  continued  by  22  &  28  Vict.  c.  50.— Charit- 
able and  provident  sodeties  and  penny  savings'  banks 
enabled  to  invest  all  t%eir  proceeds  in  savings 
banks  by  22  &  28  Vict  c.  '8.— An  act  to  amend  the 
kw  re^rding  Roman  Ctitholio  charities^  28  &  24 
Vict  c  184.] 

Chabitablb  Tbubts  Act. 

SUPBBSTITIOUB  UbBS. 

CoNSTBuonoif  or  Ibstbumbnt  cbiatib  g  it. 
Dbyisb  abd  BsquBST  TO— Validity  or. 
Administbatioit. 
\a)  Scheme, 
h)  Truttees. 

c)  Estates, 

d)  Overplus  Income. 
^uBisDiCTioN  or  Coubt  or  Chanoibt  otbb. 

PLBADIXO  A17D  PbACTICB. 

Costs. 
Gbammab  School. 


CHARITY. 

[The  exemption  of  certain  charities  from  the  ope- 
mtion  of  the  Charitable  Trusts  Acts  continued  for  a 
limited  time  by  19  &  20  Vict  c.  76.— The  exemption 
of  certain  charities  from  the  operation  of  the  Charit- 


(A)  Chabitablb  Tbusts  Act. 

Upon  petition  by  the  trustees  of  a  charity,  for 
payment  out  of  court  of  money  paid  in  under  the 
Lands  Clauses  Act  upon  the  purchase,  since  1858, 
of  a  portion  of  the  charity  property,  it  was  held,  that 
this  was  an  application  for  an  order  respecting  the 
charity  funds;  and  that  it  did  not  come  within  the 
exception  contained  in  the  17th  section  of  the  Charit- 
able Trusts  Act,  as  to  a  suit  or  matter  actually, 
pending;  and  consequently  that  the  sanction  of  the 
Charity  Commissioners  must  be  obtained  for  such 
an  application.  In  re  the  Chdsea  Waterworks  Act, 
and  SkeaJCs  Charity,  25  Law  J.  Rep.  (H.a.)  Chanc. 
49. 

A  trustee  of  a  fVmd  applicable  in  emergencies 
arising  from  war  to  the  maintenance  of  a  volunteer 
corps,  the  income  of  which,  after  the  eessation  of 
such  emeigencies,  was  applicable  to  the  benefit  of 
the  poorer  members  of  the  corps,  their  wives  and 
children,  may  pay  it  into  court  under  the  10  &  11 
Vict.  c.  96,  and  ask  for  a  scheme  for  its  fiiture 
management,  without  obtaining  the  certificate  of  the 
Charity  Commissioners,  under  the  16  &  17  Vict 
c.  137.  s.  17.  In  re  St.  Gileses  and  St.  Qecrge^ 
Bloomsbury,  27  Law  J.  Rep.  (9.8.)  Chanc.  560;  25 
Beav.  813. 

If  a  charitable  society  invests  its  ftmds  upon  per- 
manent security,  or  in  the  purchase  of  an  estate,  the 
consent  of  the  Charity  Commissionere  is  not  neces- 
sary to  the  realization  of  such  security,  or  to  the  sale 
of  such  estate;  bat  when  endowment  is  contemplated, 
and  the  investment  is  made  as  an  endowment,  then 
their  consent  will  be  necessary.  The  Corporation  of 
the  Sons  of  the  Clergy  v.  SultUm,  29  Law  J.  Rep. 
(h.s.)  Chanc.  893;  27  Beav.  651. 

When  a  final  order  has  been  made  on  a  petition 
it  can  no  longer  be  said  to  be  a  matter  ''actually 
pending"  for  the  purposes  of  the  16  fir  17  Vict^ 
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d.  187.  9*  1 7.  Therefore,  where  a  petltioii  wm  pM- 
■ented  for  the  appeiiitment  of  new  trustees,  nnder 
a  scheme  ordered  and  settled  bj  the  Court,  upon  a 
petition  presented  fai  1854,  the  Court  required  the 
oertificate  of  the  Charity  Commissioners  to  such 
petition.    JHe  Jarvis'i  OharUiy,  1  De  Oez  &  Sm.  97* 

The  assent  of  the  Charity  Commissioners  is  not 
xequisite  to  an  appliration  for  the  disposal  of  money 
paid  into  court  by  a  railway  oompany  on  the  purchase 
of  hind  belongmg  to  a  chsrity.  In  re  LkUr^$  Ho$- 
piial,  6  De  Oex,  M.  &  0. 184. 

The  words,  **  in  any  suit  or  matter  actually  pend- 
ing,** in  the  17th  section  of  the  Charitable  Trusts 
Act,  1858,  refer  to  a  suit  or  matter  actually  pending 
at  the  time  of  the  application.    Ibid. 

(B)  SUPBBOTITIOITS  USI8. 

A  testator  gave  an  annuity  of  10/.  a  year  to  the 
wardens  of  a  Jewish  congregation,  and  directed  them 
to  pay  the  same  to  three  qualified  persons  to  learn 
in  their  college  diuly  for  erer,  and  on  every  annirer- 
sary  of  his  death  to  say  a  prayer  called  Cawdish : — 
Held,  to  be  a  good  charitable  bequest  within  the 
9  &  10  Vict.  c.  59,  and  not  a  superstitious  use.  In 
re  MicUTa  TrusU,  29  Law  J.  Rep.  (ir.&)  Chanc. 
547;  28  Beav.  89. 

(C)  CORBTBUOTION  OV  iHSTBUHlirT  OBBATIVO  If. 

Lands  granted  to  a  vestry  in  1786  by  virtue  of  an 
act  of  parliament,  for  parochial  purposes,  for  build- 
ing a  workhouse,  and  for  the  employment  and  sup- 
port of  the  poor  of  the  parish,  are  within  the  16  &  17 
Vict.  c.  187,  and  the  charitable  trusts  will  be  en- 
forced, whether  they  are  for  the  benefit  of  the  poor, 
— ^independent  of  the  poor'rates, — or  in  aid  of  the 
poor-rates,  &c.  AUoney  Oeneral  v.  Blizird,  25 
Law  J.  Rep.  (n.s.)  Chanc.  171;  21  Beav.  288. 

Where  common  land  was  inclosed,  over  which 
,the  inhabitants  of  a  parish  had  a  right  of  common, 
and  a  grant  of  land  was  made  for  parish  purposes, 
and  for  the  employment  and  support  of  the  poor  of 
the  parish, — Held,  that  the  income  was  well  em- 
ployed for  the  relief  of  the  poor  in  aid  of  the  poor- 
rates  and  other  parochial  burthens  of  the  parish. 
Ibid. 

The  Hospital  of  St  Cross,  in  1157,  was  established 
for  certain  charitable  purposes,  and  was  governed  by 
a  Master  and  Brethren.  In  1446,  the  Bishop  of 
Winchester  appropriated  the  rectory  of  St  Faith  to 
the  Hospital  of  St  Cross,  saving  his  episcopal  rights 
and  the  right  of  instituting  a  vicar  of  St.  Faith.  The 
object  of  the  bishop  was  recited  to  be  for  the  purpose 
of  founding  an  Almshouse  of  Noble  Poverty  within 
the  precincts  of  St.  Cross.  The  vicar  never  was 
appointed.  The  church  of  St  Faith  fell  to  decay; 
and  the  parishioners  attended  divine  service  at,  and 
the  sacrament  of  baptism  and  rites  of  marriage  and 
burial  were  performed  in  the  chnpel  and  chapel- 
yard  of  St  Cross: — Held,  that  the  chapel  of  St 
Croas  was  not,  by  such  appropriation  and  practice, 
made  the  parish  church  of  St  Faith.  Attomeif 
Generai  y.  the  Matter  and  Brethren  cfthe  Hotpitcd 
of  St.  Cfnm,  ex  parte  BoUoway,  25  Law  J.  Bep. 
(ir.8.)  Chanc  202;  8  De  Gex,  M.  &  G.  88. 

Held,  also,  that  a  churchwarden,  as  such,  has  no 
authority  to  perform  or  provide  for  the  performance 
of  divine  service  during  a  vacancy.  The  course  to 
be  pursued  is,  for  the  churchwarden  to  act  under  a 


•c^iieetnitioD  to  provide  for  the  servioes,  and  in  to 
domg  he  acts,  as  officer  of  the  bishop,  and  not  as 
ehunchwarden.     Ibid. 

By  long  custom  four  measorss  of  com  were  die- 
tributed  to  the  poor  of  two  perishes  by  the  owners 
of  the  M  estate.  In  1795  a  bill  for  partition  was 
filed,  and  subsequently  an  act  of  parliament  to  efiect 
the  same  was  passed,  and  lot  2.  in  the  schedule  was 
allotted  to  W,  and  in  the  same  schedule  the  above 
measures  of  eom  were  mentioned  as  attaching  to 
that  lot,  though  it  was  not  expressly  said  that  they 
were  a  chaige  on  the  land.  For  thirty  years  the 
owner  of  lot  2.  paid  a  sum  of  money  in  respect  of 
the  measures  of  com,  and  on  F  W,  the  son  of  W, 
succeeding  to  lot  2,  he  refused  forther  payment^ 
though  for  two  years  later  the  money  had  been  paid 
by  the  agents  of  F  W.  On  an  ea;  ofido  information 
being  filed  against  F  W,  he  insisted  that  the  pay- 
ments had  been  all  along  merely  voluntary,  and  for 
the  last  two  years  without  his  authority;  but  the 
Master  of  the  Bolls  dedared  the  value  of  the  mea- 
sures of  eom  were  a  chaige  on  the  land  in  lot  2, 
which  was  affirmed,  on  appeal.  AUomeff  Oeneral 
T.  Wetty  27  Law  J.  Rep.  (n.8.)  Chanc.  789. 

(D)  Devisi  and  Bbquist  to— Vauditt  of. 

Where  one  of  several  residuaiy  legatees  was,  after 
the  making  of  the  will,  Terbally  inforaaed,  m  the 
testator's  presence,  of  his  confidence  that  the  legacy 
would  be  appropriated  to  certain  purposes,  and  did 
not  dissent, — Held,  that  the  share  of  sudi  legatee 
was  subject  to  a  trust.  Tee  t.  FenrtBt  25  Law  J. 
Rep.  (n.8.>  Chanc.  437;  2  Kay  &  J.  357. 

Held,  also,  that  the  shares  of  the  other  legatees 
were  not  afiected  by  the  trust. — Bugnenin  v.  Baedtif 
and  BmetU  v.  Jvudceon  distinguished.    Ibid. 

A  gii%  to  found,  establish  and  uphold  an  "  Animal 
Sanatory  Institution  **  for  studying,  investigating  and 
curing  the  mahuHes,  distempers,  and  injuries  of  any 
quadrupeds  or  birds  usefol  to  man,  and  for  providing 
a  superintendent,  who  was  annually  to  give  five  open 
lectures  on  the  business  of  the  institution, — Held, 
to  be  a  good  charitable  bequest.  UnwenUy  ^ 
London  v.  Yarrow,  26  Law  J.  Rep.  (n.s.)  Chanc. 
430,  70;  1  De  Oez  ft  J.  72;  23  Beav.  159. 

A  testatrix,  after  bequeathing  certain  specific  and 
pecuniary  legacies,  gave  several  pecuniary  legacies 
to  charities,  and  directed  that  the  charitable  bequests 
should  be  paid,  in  precedence  of  the  other  pecuniary 
legacies,  out  <^  such  part  of  her  personal  property 
not  specifically  bequeathed  as  was  by  law  applicable 
for  charitable  purposes.  The  pure  personal  estate 
was  insufficient  to  pay  the  charity  legacies;  but  the 
other  personal  estate  was  sufficient  to  pay  the  other 
legacies  and  the  debts,  ftc.: — Held,  reversing  the 
dedsion  of  one  of  the  Vice  Chancellors,  that  the 
pure  persona]  estate  must,  before  being  applied  to 
the  satisfiiction  of  the  charitable  legacies,  contribute, 
with  the  other  portion  of  the  penonalty,  to  the  pay- 
ment of  the  debts,  funeral  and  testamentary  expenses 
and  costs.  Tempett  v.  Tempeet^  26  Law  J.  Rep. 
(n.s.)  Chanc.  501;  7  De  Gex,  M.  &  G.  470;  2  Kay 
&  J.  685. 

A  bequest  to  a  charitable  institution  to  be  appro* 
priated  for  the  purposes  of  the  charity  is  good  if 
some  of  the  objects  are  such  as  it  can  be  legally 
applied  to,  although  the  purposes  of  the  charity  may 
comprise  objects  to  which  the  bequest  ooold  not 
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lagallj  be  applied.    Qoarier  t.  Qreeik,  26  Law  J. 
Bep.  (N.8.)  Chanc.  845;  3  Kaj  &  J.  591. 

A  testator,  after  bequeathing  several  legacies  to 
ebarities,  gave  all  his  residuary  estate  to  trustees 
upon  trust  for  a  charitable  association;  and  by  a 
codicil,  after  reciting  that  he  had  by  his  will  and 
other  methods  disposed  of  parts  of  his  personal  estate 
to  charitable  uses,  declared  that  in  case  any  pnrts  of 
the  same  should  be  considered  not  to  have  their  full 
operation,  he  bequeathed  all  such  personal  estate  to 
the  same  trustees,  free  from  any  trust  or  condition, 
express  or  implied.  The  testator  having  afterwards 
attempted  to  dispose  by  deed  of  a  sum  of  money  for 
charitable  purposes  in  a  manner  clearly  void, — Held, 
that  this  fimd  was  included  in  the  residuary  bequest 
to  the  charity  trustees,  and  also  in  the  substitutional 
bequest  contained  in  the  codicil.     Ibid. 

SaM/t — If  the  bequest  for  the  charitable  associa- 
tion had  been  void,  the  substituted  bequest  to  the 
same  trustees  would  be  good.  ^Moniey  General  t. 
Tpidall  observed  upon.    Ibid. 

A  testator  gave  personal  estate  to  his  wife  for  life, 
and  at  her  decease  to  be  divided,  one  moiety  thereof 
to  the  testator *s  daughter  for  life,  and  the  other 
moiety  to  be  at  the  disposal  of  his  said  wife,  there- 
with to  apply  a  part  to  the  foundation  of  a  charity 
school  or  such  other  charitable  endowment  for  the 
benefit  of  the  poor  of  O  as  she  might  think  proper, 
and  the  remainder  to  be  at  her  disposal  among  his 
relation^  in  such  proportions  as  she  might  be  pleased 
to  direct.  Qn  the  death  of  the  tester's  widow 
without  having  made  any  disposition  of  the  latter 
moiety, — Held,  that  one  half  was  well  bequeathed 
for  charitable  purposes,  and  the  other  belonged  to 
the  next-of-kin.  Saluibury  v.  Denlon,  26  Law  J. 
Sep.  (ir.8.)  Chanc.  851 ;  3  Kay  &  J.  529. 

A  testator  gave  the  interest  of to  establish  a 

charity  in  the  parish  of  M,  leaving  in  blank  the 
space  for  the  sum.  In  a  subsequent  part  of  his  will 
he  gave  an  annuity  of  15/.  to  J  for  life;  and  after 
his  decease  he  gave  **  to  the  minister  and  church- 
wardens of  the  parish  aforesaid  the  said  sum  of 

a  year,  in  addition  to  the  two  sums  before  men- 
tioned**:— Held,  that  the  gift  not  only  referred  to 
the  152.  a  year  given  to  J  for  life,  but  also  to  the 
charity  establish^  in  the  previous  part  of  the  will. 
MartAonte  t.  Nicholeon,  27  Law  J.  Rep.  (n.s.) 
Chanc.  810;  26  Beav.  58. 

Held,  also,  that  the  charity  was  valid,  and  that  it 
did  not  necessarily  contemplate  bringing  land  into 
mortmain.     Ibid. 

Trustees  had  the  option  of  establishing  a  charity 
in  either  of  two  ways,  the  one  valid  and  the  other 
invalid.  The  fund  was  ordered  to  be  paid  to  them 
without  any  undertaking  as  to  the  mode  in  which 
they  would  apply  it,  and  without  any  declaration  or 
dunection  of  the  Court  on  the  subject.  Univereity  of 
Lcmdtm  v.  Tartrm,  24  Beav.  472. 

A  gift  of  a  legacy  to  be  dirided  **  between  twenty 
aged  widows  and  spinsters  of  the  parish  of  P  **  is  a 
good  charitable  gift.  Thomfi9<m  v.  Oorby,  27  Beav. 
649. 

Bequests — ^"To  such  poor  widows,  or  credible^ 
industriotts  unmarried  women,  upwards  of  forty  years 
of  age,  rending  at  Ulverstone,  &c.,  having  no  relief 
from  those  places,  52.  each;"*  ^to  poor,  credible, 
industrious  persons,  residing  in  the  said  town,  with 
two  children  or  upwards,  or  above  fifty  years  of  age, 


maimed,  or  otherwise  unable  to  gain  a  living,  whose 
income  shall  not  exceed  52.,  the  sum  of  21.  10#. 
each";  *'  to  the  poor  people  residing  in  Ulverstone 
502.,  to  be  paid  among  them  as  the  trustees  shall 
think  proper'*: — Held,  1,  that  the  words  contained 
such  a  particular  and  singular  definition  of  the  object 
that,  though  a  charitable  legacy,  the  doctrine  of 
cifpris  was  inapplicable.  2.  The  will  baring  di- 
rected the  overplus  to  be  divided  smong  the  legatees 
in  proportion  to  their  legacies,  the  Court  directed 
the  share  of  the  overplus  foiling  to  the  charity  to  be 
apportioned  among  such  objects  as  should  be  in 
existence  at  the  time  of  distribution.  JUuteU  v. 
KdUU,  3  Sm.  &  O.  264. 

(E)   ADMIiriSTRATIOir. 

(a)  Scheme, 

Although  the  governors  of  a  private  charity  are 
incorporated  by  royal  letters  patent,  and  are  em- 
powered to  make  rules  and  regulations  for  its  manage- 
ment, still  the  Court  has  junsdiction  and  will  direct 
a  scheme  for  the  foture  management  of  the  charity, 
and  will  include  in  the  scheme  divers  other  charity 
estates,  some  of  which  were  given  for  purposes  wholly 
different  from  those  of  the  incorporated  charity. 
Attorney  Oeneral  v.  tke  Oovemore  q^  the  Free 
Orammar  Sthool  t»  Dedhwn,  26  Law  J.  Rep.  (n.8.) 
Chanc.  497;  23  Beav.  850. 

In  the  administration  of  charities  where  the  inten- 
tion of  the  founder  is  not  clearly  defined,  or  where 
deeds  are  lost  and  the  object  unknown  or  uncertain, 
the  religion  of  the  founder  will  be  considered  as  an 
index  of  intention  if  the  foundation  is  ecclesiastical ; 
but  it  will  be  disregarded  if  it  is  educational  or  elee- 
mosvnary.  Attorney  Oeneral  v.  CcUvert,  26  Law 
J.  Rep.  (n.s.)  Chanc.  682;  23  Beav.  248. 

In  educational  charities  the  tenets  of  the  founder 
will  be  attended  to  if  any  doubtful  directions  have 
been  given  respecting  religious  instruction.     Ibid. 

In  eleemosynary  charities  the  founder^s  opinions 
are  disregarded,  and  if  the  power  of  selecting  objects 
is  given  to  the  rector  and  diurcb  ward  ens,  it  will  not 
necessarily  confine  the  benefit  of  the  charity  to  ob- 
jects of  the  Established  Church,  but  recipients  must 
comply  with  forms.     Ibid. 

Immemorial  usage  is  no  test  of  the  exclusive  cha- 
racter of  a  charity  in  the  absence  of  evidence  or 
unavoidable  inference.     Ibid. 

Dissenters  who  can  comply  with  the  present  exist- 
ing law  relating  to  charities  are  eligible  to  participate 
in  them,  though  they  may  have  been  founded  at 
times  and  under  circumstances  very  different  from 
those  now  existing.     Ibid. 

If  a  testator  points  out  clearly  the  purposes  of  a 
charity  he  intends  to  establish,  this  Court  cannot 
speculate  upon  whether  it  would  be  better  for  the 
community  if  a  different  application  of  the  ftinds 
had  been  established ;  but  it  is  bound  to  cany  them 
into  effect,  prorided  they  are  not  in  opposition  to 
the  law  of  Uie  country.  PhUpott  v.  8L  Oeorffe*$ 
MotpUal;  Attorney  Oeneral  v.  PhUpoU,  28  Law 
J.  Hep.  (n.s.)  Chanc.  657;  27  Beav.  107. 

Property  was  devised  to  the  town  and  commonalty 
of  Grantham,  for  the  discharge  of  the  tax  of  the 
commonalty  to  the  king  for  ever.  The  tax  referred 
to  was  unknown,  and  the  income  had  been  applied 
to  the  use  ofpoor  freemen  and  their  widows: — Held, 
that  this  application  was  improper;  that  this  was  a 
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charitj  property  belonging  to  the  town  genenllj,  and 
not  to  the  corporation  beneficially ;  and  a  scheme  was 
directed.  AUomey  Qenarcd  v.  BuMjf,  24  Beav.  299. 

(ft)  Trutlees, 

A  grammar  school  founded  and  endowed  by  King 
Edward  the  Sixth  is  essentially  a  Church  of  England 
school,  founded  for  Church  of  England  purposes,  and 
members  of  the  Church  of  England  alone  will  be 
appointed  trustees.  The  Court  is  bound  by  the 
charter  of  foundation :  it  has  no  power  to  expand, 
curtail  or  diminish  the  purposes  of  the  foundation. 
It  will,  therefore,  leave  the  trustees,  when  authorised, 
to  frame  the  rules  and  ordinances  from  time  to  time 
required  for  the  government  of  the  school ;  and  so 
that  the  school  is  preserved  in  its  integrity  it  will  not 
restrain  them  from  making  rules  and  ordinances  to 
extend  the  general  benefit  of  the  foundation  to  per- 
sons not  members  of  the  Church  of  England.  In  re 
the  Stafford  CharUiet,  27  Law  J.  Bep.  (n.s.)  Chanc. 
381;  25  Beav.  28. 

Certain  inhabitants  of  the  town  of  I  purchased  in 
1549  property  (long  leasehold  houses  and  buildingps), 
and  conveyed  it  to  trustees,  upon  trust  to  provide  an 
honest  and  discreet  person  to  be  schoolmaster,  who 
should  instruct  as  well  in  all  godly  learning  and  know- 
ledge as  in  other  manner  of  learning  all  such  children 
as  should  be  brought  to  him.  The  trusts  then  pro- 
vided for  the  payment  of  the  schoolmaster  and  repair 
of  the  buildings  out  of  the  rents,  and  the  surplus  to 
be  applied  in  mending  and  repairing  the  highwayi^ 
bridges  and  watercourses  of  the  pariah  of  I.  Dis- 
senters had  for  a  very  long  period  been  appointed 
some  of  the  trustees,  and  upon  an  application  for 
the  appointment  of  new  trustees,  the  Master  of  the 
Rolls  being  of  opinion  that,  the  charity  being  sub- 
stantially founded  for  other  objects  besides  a  school, 
dissenters  might  be  the  trustees,  appointed  several 
who  were  not  members  of  the  Church  of  England; 
but,  upon  appeal,  held,  reversing  his  Honour's  deci- 
sion, that  the  primary  object  of  the  charity  being 
education,  including  religious  education,  it  must  be 
understood  as  education  in  conformity  with  the  tenets 
of  the  Church  of  England,  and  therefore  that  the 
trustees  ought  to  be  persons  who  were  members  of 
that  Church.  In  re  Ilminster  Charities,  27  Law  J. 
Rep.  (n.8.)  Chanc.  496;  2  De  Gex  &  J.  535:  afKrmed, 
nom.  Baker  v.  Lee,  8  H.L.  Cas.  495;  30  Law  J.  Bep. 
(n.s.)  Chanc.  625. 

Trustees  of  a  charity  were  disquali6ed  on  ''depart^ 
ing  the  United  Kingdom,  from  whatever  cause  or 
motive,  or  under  whatsoever  circumstances :"  — Held, 
that  a  temporary  absence  abroad  was  not  within  the 
proviso.    In  re  the  Moravian  Society,  26  Beav.  101. 

A  scheme  made  in  1855  provided  that  no  person 
should  act  as  trustee  of  the  charity  who  should  hold 
or  occupy  any  part  of  the  charity  property.  At  that 
time  one  of  the  trustees  held  a  small  piece  of  charity 
land  under  a  twenty-one  years*  lease,  granted  in  1847 
by  public  tender: — Held,  that  he  must  either  give  up 
the  lease  or  the  trusteeship.  Foord  v.  BiSoer,  27 
Beav.  193. 

(c)  JEOaiet. 

[Attorney  General  v.  Darei/,  6  Law  J.  Dig.  136 ; 
reversed  4  De  Gex  &  J.  186.] 

Land  was  vested  in  a  trustee  upon  trust  out  of  the 
rents  and  profits  to  maintain  buildings,  and  on  the 


breaking  out  of  the  plague,  and  for  no  other  intent 
and  purpose  wjiatsoever,  to  permit  the  pwish  ofSeeit 
of  four  parishes  to  apply  and  convert  the  buildings 
to  the  use  of  the  infected  poor  inhabitants  during 
their  sickness, and  no  longer,  and  the  land  as  a  burial* 
ground  for  the  dead:— Held,  that  the  property  was 
subject  to  an  immediate  and  permanent  charitable 
trust  to  maintain  the  buildings  ready  for  use  in  case 
of  a  plague,  and  that  in  the  mean  time  there  was  no 
resulting  trust  in  the  donor  or  his  heirs,  either  for 
use,  occupation,  or  the  reception  of  surplus  renta, 
although  the  epidemic  was  casual  in  its  visitation, 
and  bad  not  appeared  for  180  years.  Attam^ 
Cknerai  v.  Craven,  25  Law  J.  Bep.  (n.&.)  Chanc 
291:21  Beav.  892. 

Held,  also,  that  the  buildings  might  until  the  ap- 
pearance of  the  plague  be  used  as  an  hospital.  Ibid. 

The  gift  of  a  piece  of  land  to  apply  the  renta  for 
the  repair,  &c.  of  the  parish  church  is  in  its  purpose 
indivisible,  and  a  new  ecclesiastical  district  carved 
out  of  that  parish  and  another  can  claim  no  portion 
of  the  rents  or  any  subdivision  of  the  charity  estate. 
AtUiimey  Qefntral  v.  Xooe,  26  Law  J.  Bep.  (b(.8.) 
Chanc.  589;  23  Beav.  499. 

The  exclusive  advantages  to  be  derived  from  the 
rents  will  attach  themselves  to  a  new  church  substi- 
tuted for  the  original  parish  church.     Ibid. 

The  Court  of  Chancery  has  jurisdiction  to  alien 
the  real  estate  of  a  charity,  and  it  can  do  so  upon  an 
application  under  Sir  S.  Bomilly's  Act.  J2e  AehUm 
Charity,  22  Beav.  288. 

Trustees  of  a  charity  authorized  to  grant  building 
leases  for  600  years,  such  being  the  custom  of  the 
neighbourhood,  and  it  appearing  beneficiaL  In  re 
Crone  Cliarity,  27  Beav.  592. 

An  improvident  lease  was  granted  by  a  charitable 
corporation  to  a  trustee  for  the  master: — Held,  after 
twenty  years*  enjoyment  under  it,  that  the  rights  of 
the  Attorney  General  to  question  its  validity  was 
barred  by  the  Statute  of  Limitations  (3  &  4  Will.  4. 
c.  27).    Attorney  Oenerai  v.  Payne,  27  Beav.  168. 

The  decision  in  Attorney  General  v.  WyggetUm 
ffoepUal  (12  Beav.  113)  questioned  by  V.  C.  Kin- 
dersley.     ibid. 

{d)  Overplus  Income, 

In  1652  a  testator  gave  to  the  mayor  and  corpo- 
ration of  the  town  of  B  for  ever  an  estate  (which  he 
described  as  producing  47/.  a  year),  on  trust  to  pay 
to  the  lecturer  of  the  town  of  B  10^  a  year,  and  to 
the  schoolmaster  of  the  said  town  10^  a  year,  and  to 
the  testator's  sister  for  her  life  20/.  a  year,  and  after 
her  decease  the  said  20/.  were  to  be  paid  to  three  poor 
scholars  of  the  town  of  B  for  their  maintenance  at 
the  University  of  Cambridge ;  to  each  one  of  them 
the  sum  of  6/.  13s.  id.  But  if  there  should  not 
always  be  three  poor  scholars  of  the  town  of  B  at  the 
University  who  should  stand  in  need  of  that  main- 
tenance (for  his  will  was,  that  no  son  of  any  alderman, 
or  of  any  other  of  sufficient  ability  to  maintain  hia 
son  at  the  University,  should  be  capable  of  that  main- 
tenance), he  willed  that,  in  the  interim,  so  much  as 
could  be  spared  of  the  said  20/.  (no  poor  scholar 
having  above  6/.  18s.  id,  yearly)  should  be  distributed 
amongst  the  poorest  people  of  the  town,  and  while 
the  taxes  for  the  maintenance  of  the  army  of  the 
Commonwealth  should  continue,  "what  the  mayor, 
&.C.  could  not  spare  out  of  the  overplus  of  rent,  vis. 
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7/.,"*  shoald  be  deducted  out  of  the  20/.  given  to  the 
lectorer  and  schoolmaster,  so  that  hv  aiBter  should 
always  have  her  20/.  yearly.  An  increase  in  the  rents 
took  place: — Held,  that,  subject  to  the  specified 
charges,  the  increased  rents  went  to  the  mayor  and 
corporation.  The  Mayor,  A  Idermen  and  Burgessei 
of  Beverley  ▼.  the  Attorney  General,  27  Law  J.  Rep. 
(h.8.)  Chanc.  66;  6  H.L.  Cas.  310:  reversing  24  Law 
J.  Rep.  (U.S.)  Chanc.  374. 

If  knds  are  given  to  a  corporation,  subject  to  cer- 
tain specified  charges  for  charitable  purposev,  the 
increased  rents  will  belong  to  the  donees  of  the  Innds. 
Attorney  General  v.  tJie  Dean  and  Canons  of  Wind- 
ear^  27  Law  J.  Rep.  (ir.s.)  Chnnc.  320 ;  24  Beav. 
679:  affirmed,  30  Law  J.  Rep.  (n.b.)  Chanc.  529;  8 
H.L.  Cas.  369. 

Where  property  is  given  for  charitable  purposes 
which  do  not  exhaust  the  whole  income,  one  rule  is 
that  this  primd  facie  is  an  indication  of  an  intention 
to  benefit  the  donee.  Attorney  General  v.  Trinity 
College,  Cambridge,  24  Beav.  383. 

In  charity  cases  the  contemporaneous  acts  of  a 
donor  are  of  importance  for  the  purpose  of  putting 
a  construction  upon  the  instrument  of  gift,  but  the 
contemporaneous  acts  of  the  donee  are  only  valuable 
as  shewing  the  intention  and  view  of  the  donee  in 
accepting  the  gift.     Ibid. 

When  property  is  given  for  charitable  objects 
which  do  not  exhaust  the  whole  income,  and  the 
question  is  as  to  the  right  of  the  donee  to  the  surplus, 
the  case  is  varied  when  the  donee  is  a  charity  from 
that  where  the  donee  is  a  trading  corporation.  Ibid. 

In  1858,  a  testator  devised  real  estates,  which  he 
described  as  of  "the  clear  yearly  value  of  fourscore 
pounds  or  thereabouts,**  to  Trinity  College,  Cam- 
bridge, ''to  their  only  proper  use  and  behalf/"  to  the 
intent  following,  ^with  part  of  the  rents,'*  to  keep, 
find  and  maintain  three  grammar  schools,  and  pay 
every  master  18/.  Bt.  8d.,  and  ''with  part  of  the  rents 
keep,  &c.  a  chaplain,  and  pay  him  13/.  6«.  8d.,"  and 
he  directed  other  charitable  payments.  At  the  tes- 
tator's death  the  rents  exceeded  the  specific  payments 
by  \L6t.  Sd.  The  rents  having  greatly  increased, 
the  Court  on  a  critical  examination  of  the  will  came 
to  the  conclusion  that  after  providing  for  the  cha- 
ritable objects  the  college  was  entitled  to  the  surplus 
rent&    Ibid. 

A  testatrix  made  provision  for  six  almswomen  and 
lor  other  charitable  objects,  and  she  gave  the  residue 
of  the  income  to  the  six  almswomen.  The  income 
having  greatly  increased, — Held,  that  the  almswomen 
were  not  entitled  to  the  surplus  income,  as  the  effect 
would  be  to  defeat  the  intention  by  making  them 
cease  to  be  almswomen. — Held  also,  that  the  other 
objects  were  not  entitled  thereto,  but  that  it  was 
appticable  to  charity  generally,  and  that  the  founda- 
tion of  a  school  was  a  proper  object  to  apply  it  to. 
Re  Aehion'i  Charity,  27  Beav.  115. 

(F)  JuBISDIOTIOlf  Of  COUKT  OP  ChAHCBBT  OYER. 

A  testator  bequeathed  a  sum  to  Sir  E  A  upon  trust 
to  lay  it  out  in  lands  for  the  endowment  of  a  school, 
and  he  appointed  that  Sir  E  A  and  his  heirs  "should 
be  feoflFees  in  trust  and  patrons  and  protectors  of  the 
said  school  for  the  electing  a  fit  and  sufficient  school- 
master "  : — Held,  that  the  right  of  patronage  was 
alienable.  Attorney  General  v.  Boucheretty  25  Beav. 
116. 


Observations  as  to  the  jurisdiction  and  authority 
of  the  Court  to  alter  or  modify  charitable  trusts. 
Ibid. 

When  the  founder  of  a  charity  commits  the  ad- 
ministration of  it  to  a  man  and  his  heirs,  the  Court 
cannot  interfere  with  their  discretion  so  long  as  they 
perform  their  trust  properly.     Ibid. 

In  charity  informations  where  the  case  is  doubtful, 
the  Attorney  General  should  require  a  trustee  to  be 
named  to  be  answerable  for  the  costs  even  in  cases 
certified  by  the  Charity  Commissioners.     Ibid. 

Power  of  the  Attorney  General  to  sanction  a  com- 
promise in  charity  canes.     Ibid. 

Presumption  of  legitimacy  under  the  circumstances 
of  a  penon  named  in  a  will  of  1776  ^  the  testator^s 
son.     Ibid. 

(G)  Pleading  aitd  Practice. 

The  rector  and  oveneers  of  a  parish  conveyed  to 
purchasers  for  value  (subject  to  a  perpetual  rent- 
chai^e)  some  land  belonging  to  the  parish,  and  the 
income  from  which  was  applied  to  the  purposes  of 
the  relief  of  the  poor.  Above  sixty  years  elapsed, 
and  then  the  Attorney  General  filed  an  information 
to  have  the  deed  of  conveyance  cancelled : — Held, 
that  the  Attorney  General  in  such  a  suit  was  merely 
acting  for  the  interests  of  the  parishioners;  that  they 
would,  under  the  3  &  4  Will.  4.  c.  27,  be  barred  as 
against  a  purchaser  for  value ;  and  that  he,  suing  in 
their  interest  as  against  such  a  purchaser,  was  there- 
fore barred.  The  President  and  Scholars  of  Mag- 
dalen College,  Oxford^  v.  the  Attorney  General,  26 
Law  J.  Rep.  (n.s.)  Chanc.  620 ;  6  H.L.  Cas.  189: 
reversing  53  Law  J.  Rep.  (n.s.)  Chanc.  844;  18 
Beav.  223. 

(H)  Costs. 

One  reference  having  been  made  to  settle  a  scheme 
as  to  twenty  charities,  the  costs  were  paid  out  of  an 
existing  available  fund  belonging  to  three  of  them  ; 
but  it  was  ordered  that  they  should  be  ultimately 
borne,  rateablv,  by  the  twentv  charities.  Be  the 
Stafford  Charities,  26  Beav.  567. 

(I)  Grammar  School. 

Masters  of  firee  grammar  schools  are  not,  as  a  gene- 
ral rule,  allowed  to  take  boarders.  Every  scheme  for 
that  purpose  will  be  considered  with  reference  to  the 
circumstances  which  surround  each  case;  but  no  pro- 
posal will  be  sanctioned  which  may  by  any  means 
contravene  the  objects  of  the  original  foundation.  In 
re  t/ie  Bristol  Free  Grammar  School,  29  Law  J.  Rep. 
(n.s.)  Chanc.  514;  28  Beav.  161. 

A  testator  gave  the  produce  of  real  estate  for  the 
maintenance  of  three  boys  at  one  of  the  universities 
for  three  years^  who  had  been  brought  up  at  the  petty 
school  at  Wakefield,  which  he  had  founded,  until 
they  should  be  fit  to  ^o  to.  the  Free  School,  and  from 
thence  to  the  University.  A  scheme  for  the  manage- 
ment of  the  charity  declared  that  the  boys  should  be 
chosen  first  from  those  bom  in  the  town  of  Wakefield, 
who  shall  have  been  three  years  at  the  Free  School, 
then  from  boys  bom  in  the  parish  who  have  been 
three  years  at  the  Free  School,  and  then  from  other 
boys  who  have  been  three  years  at  the  Free  School. 
Upon  a  complaint  by  a  candidate  that  an  undue 
election  had  been  made, — Held,  that  the  three  years 
were  not  necessarily  those  next  preceding  the  day  of 
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election,  bnt  that  a  boy  bom  in  the  town  who  had 
been  for  three  years  at  the  Free  School  waa  eligible 
though  he  had  left  for  five  years,  and  had  gone  to 
Shrewsbury  School,  from  wMch  he  was  elected;  and 
an  application  to  set  aside  the  election  was  refused, 
with  costs.  In  re  Stork*t  UnivenUy  Gift,  29  Law 
J.  Rep.  (H.B.)  Chanc.  824. 

A  charitable  foundation  established  in  1701  for  the 
support  and  education  of  boys,  was  fixed  by  the 
founder  in  the  middle  of  the  city  of  Bristol.  The 
Court  on  its  appearing  beneficial,  sanctioned  its  re- 
moval to  the  vicinity  outside  the  city,  and  authorised 
the  purchase  of  a  site  for  that  purpose,  notwithstand- 
ing a  great  opposition.  Re  ColtltoiCa  Moapital,  27 
Beav.  16. 

The  Court  under  the  circumstances  refused  to 
sanction  the  introduction  of  a  clause  into  a  scheme 
authorizing  the  master  of  a  grammar  school  to  take 
boarders.  AUorney  OenercU  y.  the  Corporation  of 
Olovceeter,  28  Beav.  438. 


CHARTER. 

[See  Mandamus.] 


CHEATING. 
[See  False  Prbtbncbs.] 

If  a  person  knowingly  sell  as  an  original  a  copy  of 
a  picture  with  the  painter^s  name  imitated  upon  it, 
and  by  means  of  the  imitated  name  knowingly  and 
fraudulently  induce  another  to  buy  and  pay  for  the 
picture  as  a  genuine  work  of  the  artist,  he  may  be 
mdicted  for  a  cheat  at  common  law  by  meens  of  a 
fiilse  token :  but  he  cannot  be  indicted  for  forging  or 
uttering  the  forged  name  of  the  painter,  for  the  crime 
of  forgery  must  be  committed  with  reference  to  some 
document  or  writing,  and  does  not  extend  to  the 
fraudulent  imitation  of  a  name  put  on  a  picture 
merely  as  a  mark  to  identify  it  as  the  painter^  work. 
The  Queen  v.  Close,  27  Law  J.  Rep.  (v.s.)  M.C.  54; 
Dears.  &  B.  460. 


CHEQUE. 

[See   Bills   or    Exchahgb  and  Pkomissobt 
Notes.] 


CHURCH. 


[See  Rate;  Poor-Rate.] 

[Parishioners  and  others,  forming  a  numerous 
clius,  enabled  to  sell  advowsons  held  by  or  in  trust 
for  them,  and  to  apply  the  proceeds  in  providing 
parsonage-houses,  augmenting  small  livings,  and  to 
other  beneficial  purposes;  and  other  powers  given  to 
such  persons  by  19  &  20  Vict  c.  50. — The  powers 
of  the  Church  Building  Commissioners  transferred 
to  the  Ecclesiastical  Commissioners  for  England  by 
19  &  20  Vict.  c.  55.— The  act  to  faciliUte  the 
management  and  improvement  of  episcopal  and 
capitular  estates  in  England  continued  by  19  &  20 
Vict.  c.  74.— The  provisions  of  6  &  7  Vict.  c.  37, 
making  better  provision  for  the  spiritual  care  of 
populous  parishea,  extended  and  further  provisioa 


made  for  the  formation  and  endowment  of  separate 
and  distinct  parishes  by  19  &  20  Vict.  c.  104.— The 
14  &  15  Vict.  c.  104,  concerning  the  management 
of  episcopal  and  capitular  estates  in  England,  as 
amended  by  17  &  18  Vict.  c.  116,  continued  by 
20  &  21  Vict  c.  74.— Further  amendment  of  the  kw 
relating  to  the  erection  and  endowment  of  churches, 
chapeLi,  and  perpetual  curacies  in  Ireland  by  21  &  22 
Vict.  c.  69. — Certain  acts  and  parts  of  acts  which 
relate  to  the  observance  of  the  30th  of  January  and 
other  days  repealed  by  22  Vict.  c.  2. — The  act  con- 
cerning the  management  of  episcopal  and  capitular 
estates  in  England  continued  and  amended  by  22 
&  23  Vict,  c  46. — Certain  acts  relating  to  the 
temporalities  of  the  Church  in  Ireland  further 
amended  by  23  &  24  Vict.  c.  50. — Endowment  and 
augmentation  of  small  benefices  in  Ireland  promoted 
by  23  &  24  Vict.  c.  72.— The  acts  relating  to  the 
Eccleaaaiical  Commissioners,  and  the  act  concern- 
ing  the  management  of  episcopal  and  capitular 
estates  in  England,  further  amended  by  23  &  24 
Vict.  c.  124. — Better  provision  for  the  union  of 
contiguous  benefices  in  cities,  towns  and  boroughs^ 
made  by  23  &  24  Vict.  c.  142.] 

(A)  Presentation  and  Institution. 

(B)  Appointment  and  Dismissal  of  Clerk. 

(C)  District  Church. 


(A)  Presentation  and  Institution. 

It  is  a  prerogative  of  the  Crown  to  present  to  a 
benefice  in  England  which  becomes  vacant  by  the 
promotion  of  the  incumbent  to  a  bivhopric  in  Eng- 
land. But  the  Crown  has  no  prerogative  right  to 
present  to  a  benefice  in  England,  becoming  vacant 
by  the  promotion  of  the  incumbent  to  a  colonial 
bishopric  within  the  Queen*s  dominions  which  has 
been  erected  and  constituted  solely  by  the  exercise 
of  the  prerogative  of  the  Crown.  The  Qtieon  v.  the 
Provott  and  FdUnoa  of  Eton  College,  and  Ae  JUv. 
John  AleaxMder Clarke,  27  Law  J.  Rep.  (n.8.)  Q.B. 
132;  8E.&B.610. 

Quoere — Whether  the  prerogative  of  the  Crown 
extends  to  a  benefice  in  England  which  becomes 
vacant  by  the  promotion  of  the  incumbent  to  a 
bishopric  in  Ireland,  or  to  a  colonial  bishopric  oon- 
Btituted  under  the  powers  of  an  act  of  parliament 
Ibid. 

R,  a  clerk  in  holy  orders,  who  bad  lately  held  a 
benefice  and  cure  of  souls  in  the  diocese  of  M,  was 
presented  to  a  vacant  living  in  the  diocese  of  E. 
R,  not  having  been  ordained  by  the  Bishop  of  E,  and 
being  wholly  unknown  to  him',  was  required  by  the 
latter,  before  institution,  to  produce  a  testimonial 
from  the  Bishop  of  M  as  to  his,  R's,  **  honest  con- 
versation, ability  and  conformity  to  the  ecclesiastical 
laws  of  England.*'  R  having  fiiiled  to  procure  such 
testimonial  within  due  time,  the  Bishop  of  E  collated 
his  own  clerk  by  Upae : — Held,  that  the  Bishop  of 
£  had  no  right  to  refuse  to  institute  R  on  the  ground 
that  he  had  not  produced  such  testimonial  from  the 
Bishop  of  M.  Marehall  v.  the  Biehop  o/  ExeUr, 
29  Law  J.  Rep.  (w.s.)  C.P.  354;  7  Com.  B.  Rep. 
N.S.  655. 

The  48th  canon,  a.d.  1603,  has  no  application  to 
the  institution  of  clerks  to  livings,  but  only  to  the 
service  of  cures,  and  in  churches  and  chapels  by 
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cnrates  and  miaistoiB  who  are  not  the  incumhente. 
Ibid. 

SemlbiU^  that  the  Canons,  A.D.  1603,  do  not  bind 
the  laity  by  their  own  force  and  authority,  nor  are  in 
any  caM  binding  on  the  patrons  of  lirings  seeking  to 
enforce  their  oomnaon  law  rights.     Ibid. 

In  qware  impedit^  the  ordinary  cannot  counter- 
plead the  patron*s  title  to  present,  by  setting  up  title 
in  a  third  person;  and  he  does  so  as  much  by  setting 
up  a  right  in  the  Queen  to  present  by  lapse,  at  by 
any  other  title.  Storie  v.  ^  Bishop  of  Wineketterp 
17  Com.  B.  Rep.  653. 

The  advowson  of  a  parish  in  the  metropolis  was 
Tested  in  trustees,  in  trust  for  the  parishioners  and 
inhabitants.    The  trust  had  been  recognised  by  judi- 
cial decisions  of  the  Court  of  Chancery.     The  mode 
of  appointing  a  clergyman  was  by  an  election  at  a 
poll,  and  the  suocessfol  candidate  was  then  presented 
to  the  bishop.     By  the  act,  18  &  19  Vict.  c.  120, 
*  for  the  better  Local  Management  of  the  Metropolis^" 
all  the  "duties,  powers  and  authorities**  then  vested 
in  any  body  other  than  the  vestry  were  vested  in  the 
vestry  under  that  act ;  and  by  the  act,  19  &  20  Vict. 
c.  112,  to  amend  the  former  act,  "all  the  duties, 
powers  and  privileges"  which  might  then  be  per- 
formed by  any  open  or  elected  vestry  were  to  be 
deemed  to  be  transferred  to  the  vestry  appointed 
nnder  the  former  act.     After  the  passing  of  these 
acts  the  new  vestry  elected  a  clergyman.     A  bill  was 
filed  by  two  parishioners  and  inhabitants,  on  behalf 
of  themselves  and  all  other  parishioners  and  inhabit- 
anta,  to  restrain  the  trustees  and  the  vestry  from 
presenting  him  to  the  Bishop: — Held,  overrulini;  a 
decision  of  one  of  the  Vice  Chancellors,  that  neither 
of  the  acts  had  the  effect  of  interfering  with  the  ri^ht 
of  appointment  under  the  deed ;  and  that  the  duties, 
powers  and  privileges  mentioned  in  the  amendment 
act  related  to  Uie  same  matters  as  the  duties,  powers 
and  authorities  mentioned  in  the  original  act,  and  did 
not  apply  to  the  right  of  presentation  to  a  church. 
Carter  v.  Oropley,  26  Law  J.  Rep.  (n.s.)  Chanc.  246. 
A  testator  devised  and  bequeathed  all  his  real  and 
personal  estates  to  trustees,  upon  trust  to  sell  the 
same  as  soon  as  conveniently  might  be  after  his 
deeease,  except  his  advowson  of  the  rectory  of  C  and 
certain  hereditaments  in  the  same  paritih,  the  sale 
of  which  he  directed  should  be  postponed  until  after 
the  death  of  his  eldest  son  W,  who  was  then  incum- 
bent.    The  proceeds  of  the  sale  were  to  be  held  in 
trust  for  his  children  therein  named,  as  tenants  in 
common. — Held,  (affirming  the  decision  of  the  Master 
of  the  Rolls,)  that  the  right  of  presentation  previous 
to  the  sale  passed  by  the  will  and  did  not  descend  to 
the  heir  of  the  testator.  Joknttone  v.  Baber^  25  Law 
J.  Rep.  (x.s.)  Chanc.  899;  QDe  Gex,  M.  &  G.  439; 
22  Beav.  562. 

Held,  also  (overruling  a  decision  of  the  Master  of 
the  Rolls),  that  if  the  children  could  not  agree  whom 
to  nominate  for  presentation  by  the  trustees,  the 
question  was  to  be  decided  by  lof,  and  that,  being 
tenants  in  common,  they  were  not  entitled  to  present 
nteceuivi  according  to  seniority,  as  in  the  case  of 
oo-parceners.     IbiX 

(B)  Appoihtmknt  and  Dismissal  or  Clerk. 

A  chapel  at  P  was  built  by  private  persons.    By 
the  statute  28  Geo.  3.  c.  10.  certain  persons  were  ' 
appointed  trustees  for  the  purpose  of  pulling  down 
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and  rebuilding  the  church  of  St.  James's,  Clerken* 
well.    By  the  statute  SO  Geo.  8.  c.  69.  the  said  trus- 
tees were  authorized  to  purchase  the  chapel  at  P  so 
that  it  might  be  io  the  nature  of  a  chapel-ot-ease  to 
the  church,  and,  amongst  other  things,  to  provide  for 
the  care  of  the  chapeL,  so  that  divine  service  should 
he  performed  therein,  and  to  pay  the  officiating 
minister,  clerk  and  organist  of  the  diapel  reasonable 
stipends,  ail  of  whom  were  to  be  nominated  and 
appointed  by  the  minister  of  the  church  for  the  time 
being.     The  defendant  C  and  the  plaintiff  were  ac- 
cordingly appointed  respectively  as  minister  and  clerk 
by  F,  the  minititer  of  the  church.     By  the  statutes 
59  Geo.  8.  c.  134.  s.  16.  and  2  &  3  Vict.  c.  49.  s.  3, 
in  April  1854,  a  district  was  assigned  to  the  chapel 
by  an  Order  in  Council.    By  the  29th  sei-tion  of  59 
Qeo,  3.  c.  1 34.  the  clerk  of  every  church  and  chapel 
erected,  built  or  acquired  or  appropriated  under  the 
provisions  of  that  act  or  of  the  58  Geo.  3.  c.  45.  was 
to  be  annually  appointed  by  the  minister  of  the 
church  or  chapel.     The  plaintiff  had  never  received 
fh>m  the  defendant  C  any  express  appointment  as 
clerk,  but  had  always  served  in  that  capacity  up  to 
August  1855,  when  be  received  a  notice  of  dismissal 
from  the  defendant  C.     On  the  26tb  of  September 
the  plaintiff  went  to  the  vestry  to  dischHrge  his  duties 
as  clerk,  when  the  defendant  C  ordered  him  to  lenve, 
and,  on  his  refusal,  had  him  turned  out  of  the  vestry - 
room : — Held,  in  an  action  by  the  plaintiff  for  an 
assault,  for  turning  the  plaintiff  out  of  the  vestry- 
room,  that  the  power  of  annual  appointment  to  the 
office  of  clerk  was  in  the  defendant  under  the  59 
Geo.  3.  c.  184.  s.  29,  and  that  the  continuance  of  the 
plaintiff  in  the  office  in  successive  years  without 
an  express  re-appointment  should  be  construed  to 
amount  to  a  re-appointment  in  each  year.    Ja^Juon 
V.  Courtena^,  27  Law  J.  Rep.  (s.s.)  Q.B.  37;  8  £. 
&  B.  8. 

Held,  also,  that  the  defendant  had  no  power  to 
dismiss  the  plaintiff  from  office  during  the  year  of 
office  without  cause.     Ibid. 

Held,  also,  that  the  possession  of  the  vestry-room 
was  in  the  defendant,  so  as  to  make  the  entry  and 
remaining  of  the  plaintiff,  after  a  prohibition  of  the 
defendant,  a  wrong  which  justified  the  defendant  in 
removing  the  plaintiff.     Ibid. 

(C)  DisraioT  Church. 

Where  a  chapel  (with  a  cemetery)  has  been  con- 
stituted a  district  chapel  of  ease  (under  59  Geo.  3. 
c.  134.  s.  16)^  and  the  consecration  deed  has  provided 
that  the  curate  and  clerk  may  take  for  themselves 
such  fees  for  baptisms  and  burials,  &c.  as  the  vicar 
and  clerk  of  the  mother  church  have  taken, and  also 
pay  to  the  vicar  and  parish  clerk  the  like  fees,  and 
the  chapel  is  afterwards  created  a  "district  diaper* 
by  Order  in  Council,  there  being  nothing  in  the  later 
Church  Building  Acts  (2  &  3  Vict.  c.  49.  and  14  & 
15  Vict.  c.  97.)  to  take  away  the  right  of  the  vicar 
and  parish  clerk  to  the  like  fees  received  for  baptisms 
and  burials,  &c  at  such  chapel, — Held,  that,  whether 
or  not,  as  between  the  chapel  clerk  and  the  parish- 
ioners, he  would  have  a  right  to  take  double  fees 
under  the  consecration  deed,  he  is  bound  to  pay  to 
the  parish  derk  the  old  accustomed  fees,  in  all  cases 
in  which  the  like  sums  are  received  as  fees  at  the 
chapel  or  cemetery ;  and  the  parish  clerk  may  recover 
such  sums  from  the  chapel  clerk  as  money  had  and 


122 


CHURCH— CLERGY. 


received.  AuUon  ▼.  Rohaia,  26  Law  J.  Rep.  (ir.8.) 
Excb.  880;  nam.  RoherU  ▼.  AulU/t^  2  Hurl.  &  K. 
482. 

The  church  of  St.  Bartholomew,  Moor  Lane,  was 
built  within  the  limits  of  the  parish  of  St  Giles, 
Cripplegate,  and  by  an  Order  in  Council,  made  in 
1850,  under  the  Church  Building  Act,  59  Geo.  8. 
c  184,  a  particular  district  was  assigned  to  it  within 
such  parish,  with  authority  to  publish  banns  of  mar- 
riage, and  to  solemnize  marriages,  baptisms,  church- 
Ings  and  burials  therein,  the  fees  for  which  were  to 
be  paid  to  the  incumbent: — Held,  that  the  church 
of  St.  Bwtholomew,  Moor  Lane,  being  a  church  to 
which  a  district  had  been  assigned  within  the  limits 
of  St.  Giles,  Cripplegate,  was  capable  of  receiving, 
under  1  &  2  Will.  4.  c.  45.  s.  21,  an  annexation,  by 
the  Vicar  of  St.  Giles,  Crinplegate,  of  part  of  his 
annual  revenues,  although  the  district  had  for  eccle- 
siastical purposes  become  by  virtue  of  Id  &  20  Vict. 
c.  104.  B.  14.  a  distinct  and  separate  parish.  Hughes 
T.  Denton,  28  Law  J.  Rep.  (n.s.)  M.C.  140;  5  Com. 
B.  Rep.  N.S.  765. 

By  a  local  act,  the  tithes  of  the  parish  of  St.  Giles, 
Cripplegate,  were  extinguished,  and  a  certain  annuity 
payable  quarterly  was  secured  to  the  vicar  in  lieu  of 
such  tithes: — Held,  that  the  substitution  of  such  an 
annuity  for  tithes  did  not  prevent  the  legal  annexa> 
tion  of  a  portion  o.-  si'ch  annuity  by  the  vicar,  under 
1  &  2  Will.  4.  c.  45. :..  21,  as  that  section  authorizes 
the  annexation  of  any  part  of  the  tithes  or  ''other 
annual  revenues**  of  the  vicarage.    Ibid. 

By  the  said  local  act  the  said  vicar  of  St.  Giles, 
Cripplegate,  was  enabled  to  enforce  payment  of  the 
annuity  in  lieu  of  tithes  by  a  summary  proceeding 
before  a  Justice  of  the  Peace: — Held,  that  after  an 
annexation  of  a  portion  of  such  annuity  had  been 
made  to  the  District  Church  of  St.  Bartholomew, 
Moor  Lane,  under  1  &  2  Will.  4.  c.  45.  s.  21,  the 
incumbent  of  such  district  church  had  the  like  power 
of  enforcing  payment,  by  summary  proceeding,  of 
the  portion  so  annexed.     Ibid. 


CHURCH  RATE. 
[See  Ratb.] 


CHURCHWARDENS  AND  OVERSEERS. 

(A)  Election  or. 

(B)  Rights  and  Liabilities. 


(A)  Election  of. 

On  the  6th  of  April  notice  was  posted  on  the 
church-door  for  a  vestry  meeting  to  appoint  church- 
wardens on  the  10th  of  April,  which  was  Easter- 
Tuesday.  On  that  day  A  and  B  were  elected 
churchwardens.  Doubts  having  arisen  as  to  the 
sufficiency  of  the  notice,  it  not  having  been  pub- 
lished in  church  on  the  Sunday,  another  notice  was 
duly  given  and  read  during  service  on  the  following 
Sunday  that  a  vestry  meeting  would  be  held  to 
elect  churchwardens  on  the  ensuing  Thursday,  on 
which  day  A  and  B  were  again  elected: — Held,  that 
A  and  B  were  duly  elected  churchwardens,  as  one 
or  the  other  of  the  two  elections  was  valid.    In  r« 


Ou  Cku'nAwardms  of  St.  FeM,  25  law  J.  Rep. 
(n.s.)  Q.B.  168. 

(B)  Rights  and  Liabilities. 

There  is  no  general  unquali6ed  right  on  the  part 
of  the  ratepayers  to  inspect  and  take  extracts  from 
the  church wBidens'  books  of  accounts.  To  entitle  a 
ratepayer  to  a  mandamus  to  compel  such  inspection 
some  special  and  public  ground  must  be  shewn. 
Therefore,  where  the  affidavit  stated  that  the  appli- 
cation had  been  made  bond  fide,  and  for  the  purpose 
of  enabling  the  applicant  and  other  parishioners  and 
ratepayers  to  take  part  in  the  proceedings  of  the 
vestry,  and  that  he  and  they  might  properly  under- 
stand and  act  upon  the  business  to  be  brought  before 
it,  and  not  for  any  unlawful  or  improper  purpose 
or  object,.»Held,  that  a  mandamus  commanding  tbe 
churchwardens  to  permit  the  applicant  to  inspect 
and  take  extracts  fxt>m  the  churdi wardens'  books  of 
accounts  ought  not  to  be  granted.  &s  parte  Brifffff, 
28  Law  J.  Rep.  (n.s.)  Q.B.  272. 

The  defendant,  who  was  the  vestry  clerk  of  a 
parish  of  which  the  plaintiib  were  the  two  church- 
wardens, had  for  several  years,  as  such  vestry  clerk» 
collected  both  the  church  and  poor  rates,  and 
applied  part  of  the  former  to  parochial  purposes. 
Such  application  of  the  church-rate  had  been  the 
practice  in  the  parish  before  the  defendant  was  such 
vestry  clerk,  and  one  of  the  pkiintiiis  knew  of  it  and 
sanctioned  such  application : — Held,  that  the  plain- 
tifHi  could  not  recover  back  from  the  defendant  the 
proceeds  of  a  church-rate  which  had  been  so  applied, 
as  the  inability  of  one  of  the  plaintifis  to  sue  affected 
the  right  of  the  other,  the  action  being  by  them  in 
their  individual  character, and  notes  churchwardens. 
Cooper  V.  Law,  28  Law  J.  Eep.  (n.8.)  C.P.  282; 
6  Com.  B.  Rep.  N.S.  502. 

QucBre,  whether,  from  Uie  above  fiicts,  an  employ- 
ment of  the  defendant  as  the  plaintifia'  agent  to 
collect  and  pay  over  the  church-rate  could  be 
implied.     Ibid. 

One  of  the  plaintifls  being  a  member  of  the  vestry, 
the  parish  books,  though  relating  to  vestry  meetings 
and  transactions  before  he  was  such  member,  were 
held  to  be  admissible  in  evidence  a^iinst  him  as  to 
the  practice  of  such  parish.    Ibid. 


CINQUE  PORTS. 

[The  Cinque  Ports  Act,  18  &  Id  Vict.  c.  48.  s.  5, 
amended  by  20  &  21  Vict  c  1. 


CLERGY. 


[The  Retirement  of  the  present  Bishops  of  London 
and  Durham  provided  for  by  10  &  20  Vict.  c.  115. 
— EcclesiastioEd  Persons  in  Ireland  enabled  to  grant 
Building  Leases  of  Glebe  Lands  in  certain  Cases,  by 
20  &  21  Vict.  c.  47. — Certain  temporary  Provisions 
concerning  Ecclesiastical  Jurisdiction  in  England 
continued  by  21  Sl  22  Vict  c  50 ;  and  22  &  23  Vict 
c.  45.] 

(A)  Proceedings  against  under  the  Church 

Discipline  Act. 

(B)  Liability  for  Dilapidations  and  Re- 

pairs. 


CLERGY— COIN. 
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(A)  PEOOtSDIVGS  AOAIHST,  UKDKt  THE  ChUR^ 

DisoiPUNB  Act. 

An  appeal  lies  to  the  Court  of  Arches,  under 
■ection  15.  of  the  Church  Discipline  Act,  8  &  4 
Vict.  c.  86,  from  a  judgment  of  a  diocesan  Court, 
prettded  over  by  the  Archbishop  of  Canterburj, 
under  section  24.  of  the  same  act,  in  consequence  of 
the  bishop  of  the  diocese  being  the  patron  of  the 
preferment  held  by  the  party  proceeded  against. 
The  Queen  v.  the  Judge  of  the  Cowrt  of  Arches,  ex 
parte  Denieon,  26  Law  J.  Rep.  (n.s.)  Q.B.  178; 
7  £.  &  B.  815. 

The  24th  section  of  the  8  &  4  Vict.  c.  86.  puts 
the  archbishop  of  the  province  in  the  place  of  the 
bishop,  for  the  purpose  of  doing  anj  act  or  exer- 
cisiflg  authority  under  that  statute,  where  the  bishop 
is  the  patron  of  the  preferment  held  by  the  clerk 
proceeded  against  In  such  cases  the  archbishop 
must  proceed  in  the  same  manner  as  the  bishop 
would  have  proceeded,  and  therefore  he  is  bound 
under  section  9.  to  require  the  accused  party  to 
appear  before  him  at  a  place  within  the  diocese  of 
the  bishop  by  whom  the  case  has  been  sent  by  letters 
of  request.  The  Queen  ▼.  the  Archbishop  of  Can- 
lerhury,  25  Law  J.  Rep.  (ir.s.)  Q.B.  346;  6  E. 
&B.646. 

Upon  an  appeal  to  the  archlnshop,  under  section 
98.  of  I  &  2  Vict.  c.  106,  against  the  revocation,  by 
the  bishop,  of  a  curate's  licence,  such  curate  has  a 
right  to  be  heard  if  he  wish  for  a  hearing.  The 
dtneen  ▼.  the  Archbishop  of  Canterbury,  28  Law  J. 
Rep.  (ir.B.)  Q.B.  154;  1  £.  &  £.  545. 

Therefore,  where  in  such  a  case  the  archbishop 
confirmed  the  revocation  of  a  licence,  upon  the  facts 
which  appeared  upon  the  petition  of  appeal,  without 
giving  a  bearing  to  the  cumte,  though  a  hearing  was 
requested,  this  Court  granted  a  mandamus  to  compel 
the  archbishop  to  inquire  into  and  hear  the  appeal, 
and  decide  the  merits  thereof.    Ibid. 

6,  a  clerk  in  holy  orders,  residing  in  the  dty  and 
diocese  of  O,  and  having  no  connexion  with  the' 
parish  of  W  and  diocese  of  C  (in  which  W  vras 
situate),  applied  to  the  Bishop  of  C  to  issue  a  com* 
mianon,  under  the  Church  Discipline  Act  (3  &  4 
Vict.  c.  86.)  B.  3,  to  inquire  into  certain  charges 
against  the  rector  of  W  of  offences  against  the  laws 
ecclesiastical.  The  Bishop,  having  made  inquiries, 
and  thinking  it  inexpedient,  refused  to  issue  a  com- 
mission; G  having  obtained  a  rule  nisi  for  a  man- 
damus to  the  Bishop  commanding  him  to  issue  a 
commission,  the  Court  discharged  the  rule — Wight' 
man,  J,  holding  that,  under  the  above  section,  it 
was  in  the  discretion  of  the  Bishop  whether  or  not 
he  would  issue  a  commission ;  Lord  Campbell,  C.J. 
and  JBrle,  /.  concurring  in  this  opinion;  ffill,  J, 
doubting  as  to  this,  but  holding  that,  as  it  was  in 
the  discretion  of  the  Court  to  grant  the  writ,  they 
ought  not  to  grant  it  on  the  application  of  a  mere 
stranger  to  the  parish  and  diocese.  The  Q^een  ▼. 
the  Bishop  of  Chichester,  29  Law  J.  Rep.  (n.s.) 
Q.a28. 

(B)  Liabiutt  roK  Dilapidations  ahd  Rspaibs. 

A  rector  erected  in  the  garden  belonging  to  a 
rectory-house  two  hothouses.  They  consisted  of  a 
brick  wall,  two  feet  from  the  ground,  upon  which 
were  phoed  the  fiames  and  gUss-work,  the  frames 


being  bedded  in  the  mortar  on  the  wall.  The  gh 
work  was  made  to  slide  up  and  down  by  pullies,  and 
was  in  no  way  fixed.  After  the  death  of  the  rector, 
his  executors  removed  the  frame  and  glass-work, 
doing  no  damage  beyond  that  necessarily  done  to 
the  mortar  in  the  removal;  but  the  succeeding  rector 
took  possession  of  them  under  a  claim  of  right,  and 
the  executors  thereupon  brought  an  action  to  recover 
their  value: — Held,  that  the  deceased  rector  in  his 
lifetime  might  have  remoyed  the  frame  and  glass- 
work,  and,  semhie,  the  brick  wall  also,  or  might  have 
left  the  same  out  of  repair,  without  rendering  his 
personal  representatives  liable  to  dilapidation*. 
Martin  v.  Roe,  26  Law  J.  Rep.  (n.s.)  Q.B.  129;  7 
E.  &  B.  237. 

Held,  also,  that  the  frame  and  glass-work  being 
removable  without  injury  to^the  freehold,  passed  as  a 
personal  chattel  to  the  executors,  and  were  removable 
by  them  within  a  reasonable  time.     Ibid. 

An  incumbent  may  borrow  money  upon  mortgage 
under  the  provisions  of  the  act,  17  Geo.  3.  c.  5S,  for 
the  purpose  of  enlarging  and  adding  to  the  parsonage- 
house,  as  well  as  for  "  building,  rebuilding  and 
repairing,**  if  such  additions  are  considered  necessary ; 
and  there  is  no  objection  to  the  incumbent  advanc- 
ing the  money  himself  upon  mortgage  for  such  a 
purpose.  Boyd  v.  Barker,  28  Law  J.  Rep.  (ir.s.) 
Chanc.  445;  4  Drew.  582. 

A  vicar  choral  of  the  Cathedral  Church  of  Wells 
is  a  corporation  sole,  and  therefore  liable  to  an  action 
for  dilapidations  of  the  house  which  he  held  as  vicar 
choral,  at  the  suit  of  his  successor.  Gleaves  v. 
ParfiU,  29  Law  J.  Rep.  (w.s.)  C.P.  216;  7  Com. 
B.  Rep.  N.S.  838. 

Held,  also,  by  Brie,  C.J.,  that  even  if  such  vicar 
choral  be  not  a  corporation  sole,  yet  he  still  takes 
such  a  sole  estate  in  the  house  as  to  make  him  liablo 
to  the  action.     Ibid. 


CLERK  OF  THE  PEACE. 
[See  SB88I05S.] 


COAL. 


[Coal  Club, see  Fribndlt  and  orniR  Socibtibs. 
Coal  Mine,  see  Lbasi — ^Minb.      And  see  CoL- 

LIBRT.] 


COAST  GUARD. 

[The  goTemment  of  the  Coast-Guard  transferred 
to  the  Admiralty  by  19  &  20  Vict  c  83.] 


COIN. 

Haying  a  large  quantity  of  counterfeit  coin  in 
possession,  many  of  each  sort  being  of  the  same  date 
and  made  in  the  same  mould,  and  each  piece  being 
wrapped  in  a  separate  piece  of  paper,  and  the  whole 
distributed  in  different  pockets  of  the  dress,  is  some 
evidence  that  the  possessor  knew  that  the  coin  was 
counterfeit  and  intended  to  utter  it.  The  Queen  v. 
Jarvis,  25  Law  J.  Rep.  (a.s.)  M.C.  30;  Dears.  C.C 
552. 
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COIN— COMMISSION  TO  SET  OUT  BOUNDARIES. 


The  prisoner,  with  the  intent  of  coining  eounterfieit 
half-dollara  of  Peru,  procured  dies  in  this  oountrj 
for  stamping  and  imitating  such  coin.  He  was 
apprehended  before  he  had  obtained  the  metal  and 
chemical  prepHrations  necessary  for  making  counter* 
feit  coin: — Held,  that  the  procuring  the  dies  vas  an 
act  in  furtherance  of  the  criminal  purpose  sufficientlj 
proximate  to  the  offence  intended,  and  sufficientlj 
evidencing  the  criminal  intent,  to  support  an  indict- 
ment founded  on  it  for  a  misdemeanor,  although  the 
same  fiicts  would  not  have  supported  an  indictment 
for  attempting  to  make  counterfeit  coin.  The  Q^een 
V.  BoberU,  25  Law  J.  Rep.  (n.s.)  M.C.  17;  Dears. 
CO.  689. 

The  jury  also  found,  that  the  prisoner  intended 
to  make  only  a  few  counterfeit  coins  in  England, 
with  a  view  merely  at  testing  the  completeness  of 
the  apparatus  before  he  sent  it  out  to  Peru : — Held, 
that  even  tp  make  a  few  coins  in  England  with  that 
object  would  be  to  commit  the  offence  of  making 
counterfeit  coins  within  the  statute.    Ibid. 


COLLIERY. 

On  an  information,  under  the  18  &  19  Vict,  c  108, 
against  one  of  several  joint-owners  of  a  colliery,  for 
disobedience  of  the  rules  in  section  4,  after  evidence 
had  been  gone  into  on  the  merits,  the  Justices  dis- 
missed the  complaint  on  an  objection  taken  by  the 
defendant,  that  the  proceedings  should  have  been 
against  all  the  joint-owners: — Held,  first,  that  the 
decision  was  wrong.  Secondly,  that  it  was  on  a  point 
going  to  the  magistrates'  juri^iction  only,  and  that 
thi<«  Court  could,  therefore,  rule  them  to  hear  and 
adjudicate.  The  Queen  v.  Brawn,  26  Law  J.  Rep. 
(N.8.)  M.C.  188;  7  E.  &  B.  757. 

By  the  18  &  19  Vict.  c.  108.  s.  4,  certain  general 
rules  are  to  be  observed  in  all  collieries  by  the  agent 
and  owner;  by  rule  1,  "an  adequate  amount  of  ven- 
tilation shall  be  constantly  produced  at  all  collieries, 
so  that  the  working  places  shall,  under  ordinary  cir- 
cumstance be  in  a  fit  state  for  working  ;**  and  by 
section  11.  '*if  a  colliery  be  worked,"  and  any  of  the 
general  rules  be  neglected  by  the  aj^ent  or  owner,  he 
in  made  liable  to  penalties: — Held,  that  a  colliery 
was  **  being  worked,*'  although  actual  work  was 
temporarily  suspended  from  Saturday  afternoon  till 
Monday  morning,  and  that  in  order  to  a  due  observ- 
ance of  the  rule,  the  ** adequate  ventilation'*  ought 
tn  be  kept  up  during  those  hours  of  suspended  work. 
Knovflet  v.  Didcinton,  29  Law  J.  Rep.  (n.s.)  M.C. 
185. 


COLONY  AND  COLONIAL  LAW. 

[The  15  &  16  Vict.  c.  72,  for  granting  n  Repre- 
sentative Constitution  to  the  Colony  of  New  Zetland, 
amended  by  20  &  21  Vict.  c.  53.— The  Legislature 
of  Canada  empowered  to  make  Laws  regulating  the 
Appointment  of  a  Spenker  of  the  Legislative  Council 
by  22  &  23  VicL  c.  10.— The  22  &  23  Vict.  c.  12. 
repeals  as  regards  the  Colony  of  Victoria,  and  to 
enable  other  Colonial  L^islatures  to  repeal,  c<-rtain 
Provisions  of  the  Imperial  Acts,  54  Geo.  8.  c.  15. 
and  5  &  6  Will.  4.  c.  62  —Her  Majesty  enabled  to 
confirm  an  Act  passed  by  the  Legislature  of  Antigua, 


intituled  An  Act  to  extend  the  Operation  of  the 
Laws  of  Antigua  to  the  Island  of  Barbuda,  by  22  &  33 
Vict.  c.  IS.— The  Act,  6  Vict  c.  18,  intituled  An 
Act  to  enable  Her  Majesty  to  provide  ibr  the 
Government  of  her  Settlements  on  the  Coast  of 
Africa  and  in  the  Falkland  Islands  amended  by 
23  &  24  Vict  c.  121.— The  Legislaturss  of  Her 
Majesty's  Possessions  abroad  enabled  to  make  Enact- 
ments similar  to  the  Enactment  of  the  Act,  9  Geo.  4, 
c.  31.  s.  8,  by  28  &  24  Vict  c  122.] 

6y  an  act,  passed  in  India,  a  banking  company  at 
Cali'utta  were  to  be  sued  in  the  name  of  their  secre- 
tary, and  a  judgment  against  him  was  to  have  the 
like  eflfect  against  the  property  of  the  hank,  as  if 
recovered  against  all  the  members  thereof  as  parties 
on  the  record ;  provided  that  if  an  execution  issued 
against  the  property  of  the  bank  were  ineffectual, 
execution  should  issue  against  the  members  succes- 
sively; and  if  that  were  ineffectual,  then  against  any 
person  who  was  a  member  at  the  time  the  contract 
sued  upon  was  entered  into ;  but  no  execution  was 
to  be  issued  against  any  other  person  than  the  actual 
party  to  the  suit  without  leave  first  granted  in  open 
court  and  notice  to  the  person  sought  to  be  chaiged. 
The  plaintiff  having  recovered  judgment  in  India 
against  the  secretary  for  a  breach  of  contract  entered 
into  by  the  company  there,  took  no  further  proceed- 
ings in  India,  but  sued  the  defendant  (who  was  a 
member  of  the  company  at  the  time  the  contract 
was  entered  into  and  judgment  recovered)  in  this 
country  on  the  judgment  and  on  the  contract: — Held, 
that  the  plaintiff  was  entitled  to  recover  on  both 
causes  of  action.  Kelsall  v.  Marshall,  26  Law  J. 
Rep.  (n.8.)  C.P.  19;  1  Com.  B.  Rep.  N.S.  241. 

It  is  no  answer  to  a  rule  for  a  mandamus  to  exa- 
mine witnesses,  that  it  is  moved  whilst  issues  in  law 
are  pending  for  argument  Ibid.,  1  Com.  B.  Rep. 
N.S.  266. 

A  plea  of  judgment  recovered  in  an  action  pro- 
perly brought  by  the  plaintiff  against  the  defendant 
in  one  of  the  consular  cmrts  abroad,  established 
under  the  6  8i7  Vict  c.  94,  and  payment  of  the  sum 
so  recovered  is  a  good  plea  in  bar  to  a  subsequent 
action  in  England  for  the  same  cause  of  action. 
Barber  v.  Laffib,  29  taw  J.  Rep.  (».».)  C.P.  284; 
8  Com.  B.  Rep.  N.S.  95. 


COMMISSION  TO  SET  OUT  BOUNDARIES. 

By  agreement  dated  in  1685,  the  Earl  of  P,  owner 
of  the  R  estate,  reciting  that  certain  lands  belonging 
to  the  poor  of  the  parish,  containing  six  acres  and  a 
half,  lay  dispersed  within  his  estate  of  R,  agreed  to 
pay  to  the  churchwardens  and  overseers  a  yearly 
rent  of  61.  for  such  lands,  and  to  set  out  sufficient 
land  of  a  better  vulue  for  the  performance  thereof, 
which  he  should  either  tie  for  the  saki  yearly  rent,  or 
otherwise  assure  and  convey  to  such  persons  as  should 
be  nominated  feoffees  in  trust  for  the  same.  The  R 
estate  consisted  of  850  acres,  and  the  successive 
owners  continued  to  pay  the  yearly  rent  of  62.,  the 
conveyances  assuming  the  whole  estate  to  be  subject 
to  the  payment  of  the  6^  In  course  of  time  the  estate 
became  greatly  subdivided,  and  in  1786  the  remaining 
portion,  consisting  of  thirty-one  acres,  was  conveyed 
to  the  person  under  whom  the  defendant  derived  title. 
The  conveyance  of  1786  recited  that  the  annual  pay- 
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raent  of  6t  «vas  due  to  the  pariah  of  P,Rnd  it  contained 
a  covenant  by  the  purchaser  to  indemnify  the  owners 
of  the  other  portions  of  the  R  estate  against  the 
payment  thereof.  The  6/.  were  regularly  paid  by 
the  defendant  and  his  predecessors,  and  the  receipt 
for  the  money  was  expressed  to  be  '^  for  rent,**  or 
''for  rent  of  parish  lands.*'  Upon  an  information 
by  the  churchwardens  and  overseers  of  the  parish, 
praying  for  a  oommission  to  set  out  the  boundaries 
of  the  six  acres  and  a  half,  &c., — Held,  upon  appeal, 
revening  the  decision  of  the  Court  below,  that  the 
information  must  be  dismissed,  the  relators  not  having 
shewn  that  the  portion  of  the  R  estate  in  the  pos- 
session of  the  defendant  included  the  six  acres  and  a 
half  mentioned  in  the  agreement  of  1635.  Attorney 
Gemeral  v.  Stephens,  25  Law  J.  Rep.  (n.8.)  Chanc. 
888;  6  De  Gex,  M.  &  G.  Ill:  reversing  24  Law  J, 
Rep.  (n.s.)  Chanc.  694;  1  Kay  &  J.  724. 

Held,  also,  that  though  the  defendant  had  from 
time  to  time  paid  the  6/.  "for  rent  of  parish  land,** 
he  was  not  estopped  thereby  from  saying  he  did  not 
hold  the  land ;  but  that  he  was  at  liberty  to  refer  to 
the  conveyances  to  himself  and  his  predecessors  in 
.title,  to  shew  the  animus  solventis  and  to  rebut  the 
presumption  ariaing  from  the  form  of  the  receipts 
for  suL-h  payments.     Ibid. 

Testatrix  by  her  will  appointed  the  manor  of  W, 
(over  which  she  had  an  equitable  power  of  appoint- 
ment) to  uses  under  which  the  plaintiff  became  en- 
titled as  tenant  in  tail  in  possession,  and  devised  her 
residuary  real  estate  to  trustees  upon  trust  to  sell;  the 
trustees  sold  (inter  aUaJ  a  field,  part  of  which  was 
shewn  by  the  abstract  to  be  parcel  of  the  manor,  and 
procured  the  legal  estate  in  the  whole  to  be  conveyed 
to  the  purchaser : — Held,  that  notwithstanding  the 
fiiult  of  the  confusion  lay  with  the  party  through 
whom  the  plaintifF  claimed,  the  plaintiff  was  not  pre- 
cluded from  establishing  in  this  Court  a  claim  to  his 
portion  of  the  land,  and  to  a  proportional  part  of  the 
rents  from  the  time  when  he  came  of  age.  And  an 
inquiry  was  directed  in  what  part  of  the  field  the 
plaintifTs  portion  was  situate,  ffkkt  v.  HasHngt,  3 
Kay  &  J.  701. 


COMMISSIONERS  OF  SUPPLY. 

[All  legally  qualified  persons  in  Scotland  consti- 
tuted Commissioners  of  Supply  without  being  named 
in  an  Act  of  Supply  by  19  &  20  Vict.  c.  93.] 


COMMON. 


In  replevin  for  taking  the  plaintiff  Is  cattle,  to  an 
avowry  damage  feasant,  the  plaintiff  pleaded  in  bar, 
under  the  stat.  2  Will.  4.  c.  71,  a  user  for  thirty  years 
as  of  right,  and  also  for  sixty  years  as  of  right,  of  com- 
mon of  pasture  over  the  Zoc«s  in  qvyo.  At  the  trial, 
the  frfct  of  user  by  the  plaintiff  and  other  occupiers 
of  hisfiirm  was  fvoved ;  but  it  appeared  that  S,  from 
whom  the  plaintiff  and  the  defendant  derived  their 
UUe,  Wiis  for  more  than  sixty  years  before,  and  until 
within  sixty  years,  seised  in  fee  of  the  plaintiff'k  farm, 
and  during  the  same  period  had  an  estate  for  life  in 
the  land  over  which  the  right  of  common  was  claimed, 
but  never  had  actual  possession  of  the  dominant 
tenement  except  by  tenants.   More  than  thirty  years 


before  the  action  he  joined  a  remainderman,  in  a  con- 
veyance of  the  servient  tenement,  to  make  a  tenant 
to  the  fn-CBcipe,  for  the  purpose  of  suffering  a  reco- 
very, in  order  to  raise  money  on  mortgage;  but  no 
recovery  was  suffered,  and  S  continued  possessed 
until  twenty-eight  years  before  the  action,  when  the 
property  was  sold,  and  all  community  of  title  ceased : 
— Held,  that  although  there  was  no  unity  of  seisin 
to  extinguish  an  easement  or  prevent  its  existence, 
the  facts  precluded  an  enjoyment  a»  of  right  within 
the  meaning  of  the  statute.  Wa/rbwrton  v.  Parke^ 
26  Law  J.  Rep.  (v.s.)  Exch.  298;  2  Hurl.  &  N.  64. 
By  section  1 8.  of  15  &  16  Vict.  c.  79,  power  is  given 
to  Justices  upon  application  by  the  valuer  acting  in 
the  matter  of  an  inclosure,  to  order  that  possession 
shall  be  given  to  him  of  any  encroadiment  or  inclo- 
sure  which,  under  the  8  &  9  Vict.  c.  118,  *' shall  be 
deemed  to  be  part  of  the  land  subject  to  be  inclosed  **: 
— Held,  that  the  Justices  are  not  precluded  from 
inquiring  into  the  circumstances  of  the  encroachment 
or  inclosnre  by  reason  of  the  piece  of  land  sought  to 
be  recovered  being  included  in  the  map  and  provi- 
sional order  made  by  order  of  the  Commissioners. 
Therefore,  in  such  a  case  the  Justices  were  held  to 
be  justified  in  refusing  to  order  poisession  to  be  given 
up  to  the  valuer,  where  they  found  that  the  land  had 
been  inclosed  more  than  twenty  years  next  preceding 
the  day  of  the  first  meeting  fcnr  the  examination  of 
claims ;  for  that  by  section  52.  of  the  last-named  act 
such  land  would  be  deemed  and  taken  to  be  an 
ancient  inclosure  over  which  the  valuer  and  Com- 
missioners would  have  no  jurisdiction.  ChUcotc  v. 
Touldon,  29  Law  J.  Rep.  (n.s.)  M.C.  197. 


COMPANY. 

[For  Banking  Com  panics,  see  Bavkik  and  Bavk- 
INQ  Company— Canal  Companies,  see  Canal  and 
Canal  Company — Mining  Companies,  see  Minb. 
And  see  Damages — LandbClausbsConsgudation 
Act — Li  bkl — Nbuliobncb  —  Plbadinq  —  Prao- 
TiCB — Production  and  Inspection  or  Documbntb 
—Will,  Probate  Duty.] 

[The  Constitution  and  Incorpomtion  of  Joint- 
Stock  Companies  and  other  Associations,  and  their 
Management,  Administration  and  Winding-up,  pro- 
vided for  by  19  &  20  Vict  c  47.— The  Joint-Stock 
Companies  Act,  1856,  amended  by  20  &  21  Vict, 
c  14.— The  7  &  8  Vict.  c.  Ill,  for  faciUtating  the 
winding  up  the  Afiairs  of  Joint-Stock  Companies 
unable  to  meet  their  pecuniary  Engagements,  and 
also  the  ''Joint-Stock  Companies  Win£ng-up  Acts, 
1848  and  1849,*'  amended  by  20  8r  21  Vict.  c.  78.— 
^*The  Joint-Stock  Companies  Act,  1856,"  amended 
by  20  &  21  Vict  c.  80.— The  JointrStock  Companies 
Acts^  1856  and  1857,  and  the  Joint-Stock  Banking 
Companies  Act,  1857,  amended  by  21  &  22  Vict 
c.  60. — The  Law  relating  to  Cheap  Trains  amended, 
and  the  Exercise  of  certain  Powers  by  Canal  Com- 
panies being  also  Railway  Companies,  restrained  by 

21  &  22  Vict  c  75 Railway  Companies  enabled 

to  settle  their  Differences  with  other  Companies  by 
Arbitration,  by  22  &  28  Vict  c.  59.— The  28  &  24 
Vict.  c.  97.  amends  and  makes  perpetual  the  Rail- 
ways Act,  Ireland  (1851).] 
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COMPANY. 


1,--RAILWAY  AND  OTHER  INCORPO^ 
RATED  COMPANIES, 


(A) 
(B) 

(C) 


(E) 


(F) 
(G) 


Statutes,  Construction  or. 
Chartbr  of  Incorporation  and  Subscrip- 
tion Contract. 
Sharks. 
(a)  Reaister  and  Registration  of  Share- 

holdert, 
{h)  ZdabilityofShareKoilderatopayuptheir 

Shares. 

(c)  Transfer  of  Shares. 
{d)  ForfeUure  of  Shares. 
Calls. 

Powers,  Duties  and  Liabilities  or  Com- 

PANIBS. 

(a)  As  to  Shareholders  generally, 

(b)  As  to  Persons  genercUly, 
(e)  Acts  of  Servants. 

(d)  Contracts  generally . 

ie )  Trafie  and  Working  Agreements. 
lABiLiTT  OF  Provisional  CoMMiTTBBMEir, 
Liability  or  Promoters. 


(A) 
<B) 


(C) 


(E) 


(F) 


(6) 
(H) 


S.—JOINT'STOCK  COMPANIES. 

Promotership  Deed  and  Memorandum  of 

Association. 
Bbqistration. 
{a)  When  necessary . 
\h\  Provisional  R^stration, 
{ c )  Certificate  of  Complete  Registration, 
(d)  Rectification  of  the  Register, 
Liabilities  of  the  Company. 
Directors. 

a )  Power  to  Contra^. 

h )  Rights  and  Liahilities, 

c )  Contracts  between. 
Shares. 

(a)  Acceptance  of. 

(b)  Transfer  of. 
Shareholders. 

Execution  of  Deed  by. 

Acquiescence  by. 
Calls. 
Meetings;  Notice  of. 


i;{ 


( I )  Contribution  to  Losses, 


3.— DISSOLUTION  AND  WINDING  UP  OP 

COMPANIES. 

(A)  Jurisdiction. 

( B)  When  and  to  what  Companies  the  Wind- 

ing-up Acts  apply. 

(C)  Petition  and  Order  fob  Winding-up. 
<D)  Official  Manager. 

<E)  Liquidators. 

<F)  Receiyer. 

(G)  Compromise. 

(H^  In  Bankruptcy. 

( I )  Suits  against  the  Cohpant. 

<K)  CONTRIBUTORIES. 

(a )  Persons  liable  to  be  made  Contrihutories, 

(1)  Directors. 

(2)  ffolders  of  Scrip. 

(3)  Husband  and  Wife. 


I 


(4)  Trustees, 
6)  Executors, 

6)  Applioant  for  Shares  in  Anoiker^s 
Name. 

(7)  AUottee  of  SSiares, 

(8)  Persons  iho  have  forfeited  their 

Shares, 

(9)  Transferor  of  Shares. 
<10)  Transferee  of  Shares. 

(11)  Persons  who  have  taken  Shares 
under  Misrepresentation* 

(b)  Extent  of  LidbilUy, 

(c)  Creditors* Representative* 
(L)  Calls. 

(M)  Practice. 

(a)  Monies  abstracted  firm  Pvnds  of  ike 

Company. 
(  b)  Service  of  Order. 
(c)  Costs  of  Proceedings, 


^^SCIRE  PACIAS  AND  EXECUTION 
AQAINST  SHAREHOLDERS. 

(A)  Railway  and  other  Inoorporatbd  Com- 

panies. 

(B)  Joint-Stock  Companies. 


I.-^RAILWA  T  AND  OTHER  INCORPO- 
RATED COMPANIES. 

(A)  Statutes,  Construction  or. 

Wliere  purchases  of  land  are  made  under  the 
compulsory  powers  of  an  act  of  parliament,  the  pur^ 
chasers  on  the  one  hand,  and  the  vendors  on  the 
other,  have  a  right  to  confine  the  exercise  of  the 
ownership  to  the  specified  purpose;  therefore,  in  a 
case  in  which  a  company  had  become  purchasers  of 
land,  under  the  powers  of  their  act,  which  authorised 
them  to  conBtruct  a  certain  canaJ,  and  supply  the 
same  from  the  springs  in  their  neighbourhood,  to 
make  and  at  all  times  to  maintain  a  reservoir  in  a 
certain  locality,  and  to  cut  a  trench  from  the  reser- 
voir for  supplying  water  from  the  reservoir  to  thdr 
canal  and  branches,  and  to  and  for  no  other  use  and 
purpose  whatsoever,  the  Court,  at  the  instance  of  the 
owner  of  part  of  the  land  so  purchased,  restrained 
the  company  from  using  the  reservoir  whidi  had 
been  constructed  by  them  over  such  land,  for  the 
purpose  of  letting  out  pleasure-boats  for  hire  thereon, 
or  for  the  exhibition  of  a  regatta  thereon,  or  for  any 
other  purpose  than  to  supply  water  to  the  canal. 
Bostock  V.  the  North  StaffordAire  Rail,  Co.,  25 
Law  J.  Rep.  (n.s.)  Chanc.  825;  3  Sm.  &  O.  283. 

A  company,  formed  for  the  purpose  of  executing 
certain  works,  obtained  an  act,  with  which  the  Com- 
panies Clauses  and  the  Lands  Clauses  Consolidation 
Acts  were,  but  the  Railways  Clauses  Consolidation 
Act  was  not,  incorporated,  and  by  which  power  was 
conferred  upon  them  to  make  and  maintain  certain 
cuts  and  works  in  the  line  and  upon  the  lands,  deli« 
seated  in  certain  plans  and  described  in  certain 
books  of  reference,  with  authority  to  take  and  use 
such  of  the  said  lands  as  might  be  necessary  for  that 
purpose.  A  proviso  stated  that  the  company  should 
not  deviate  from  the  line  of  a  "New  Cut**  lud  down 
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in  their  plan  beyond  the  limits  of  deviation  on  the 
plan,  nor  to  a  greater  distance  than  100  yards  from 
the  line.  The  company  completed  the  "  New  Cut,** 
and  afterwards  claimed  a  right  to  take,  under  the 
compulsory  powers  of  their  act,  land  lying  within 
the  limits  of  deviation,  but  beyond  the  100  yards. 
The  purpose  of  taking  the  land  was  in  order  there- 
from to  obtain  materials  for  executing  other  parts  of 
their  works  at  a  distance  from  the  land : — Held 
(affirming  a  decision  of  one  of  the  Vice  Chancellors), 
that  the  company  were  not  empowered  to  take  hinds 
wanted,  not  for  the  purpose  of  forming  their  works^ 
but  for  the  purpose  of  digging  materials  for  their 
eonstruction.  Benlinck  v.  ihe  NorfM  EHuary  Co , 
26  Law  J.  Rep.  (n.s.)  Chanc.  404. 

A  company  was  formed  to  establish  a  harbour, 
and  the  proprietors  had  power  by  their  acts  to 
borrow  money  and  to  mortgage  their  freehold  and 
leasehold  property,  and  the  expected  tolls,  &c. 
Honey  was  borrowed  from  private  individuals,  and 
mortgsges  ^ven  to  secure  repayment  of  the  loans 
with  interest.  By  several  statutes  the  Exchequer 
Loan  Commiflrioneis  were  authorised  to  advance 
money  to  complete  public  works  and  to  take  mort^ 
gages  as  security  for  repayment  of  principal  and 
interest;  and  by  one  of  these  statutes  four^iifths  of 
any  individual  creditors  were  authorized  by  writing 
to  consent  to  give  to  the  Commissioners  priority  over 
themselves,  and  such  consent  was  to  be  binding  on 
ail  creditors  of  a  like  description.  The  creditors  of 
this  harbour  executed  a  consent  of  that  kind,  giving 
the  Commissioners  priority  over  themselves,  first,  in 
respect  of  the  interest  of  the  loan,  and  then  (after 
satisfiiction  of  the  interest  due  to  themselves)  in 
respect  of  the  principal.  By  another  statute  the 
Commissioners  were  empowcared  to  enter  and  sell, 
and  the  purchaser  was  to  hold  the  property  free  and 
dischaiged  from  all  liability  to  the  harbour  pro- 
prietors, and  all  who  claimed  under  them.  The 
produce  of  the  sale  was  to  be  applied  in  discharge 
of  the  claims  of  the  Commissioners,  but  nothing  in 
the  statute  contained  was  to  prejudice  the  rights  of 
the  other  creditors  to  any  surplus.  The  interest  on 
all  the  loans  fell  into  arrear.  The  Commissioners 
entered  and  sold: — Held,  that  the  memorandum  of 
consent  was  valid  and  binding;  and  that  after  the 
Commissioners  had  taken  from  the  purchase-money 
the  amount  of  interest  due  to  them,  the  other  cre- 
ditors were  entitled  to  come  on  the  surplus  for  their 
interest,  but  that  no  bill  for  any  account  could  be 
sustained  ag^nst  the  purchaser.  The  Souih-EasUm 
Ra£L  Go.  ▼.  Jortm,  27  Law  J.  Rep.  (ir.8.)  Chanc. 
145;  6  H.L.  Cas.  425:  reversing  24  Law  J.  Rep. 
(9.0.)  Chanc.  843;  6  De  Gex,  M.  &  G.  270;  2  Sm. 
k  G.  48. 

By  an  act  obtained  by  the  Regentls  Canal  Com- 
pany they  were  empowered  to  make  and  maintain 
an  enlargement  of  a  certain  reservoir  in  the  lines 
and  upon  the  lands  delineated  in  the  plans  of  such 
enlargement,  deposited  with  the  clerk  of  the  peace, 
shewing  the  lines,  with  a  section  shewing  the  levels 
thereof: — Held,  that  the  sections,  as  well  as  the 
plans,  were  incorporated  in  the  act,  and  prescribed  a 
vertical  as  well  as  a  lateral  limit  within  which  the 
works  were  to  be  kept  Ware  v.  the  BegenCt  Canal 
Co.,  28  Law  J.  Rep.  (ii.8.)  Chanc.  153;  3  De  Gex 
&  J.  212. 

By  act  of  parliament  a  canal  company  were 


empowered  to  constmct  a  reservoir,  mising  the  water 
to  a  certain  height  If  by  exercising  their  powers 
to  the  extreme  limit,  the  eifeot  would  have  been  to 
cover  with  water  other  lands  than  those  the  com- 
pany had  taken, — eemble^  that  the  landowner  might 
compel  the  company  to  purchase  these  lands^  if  the 
company^  compulsory  powers  have  not  expired ;  but 
that  if  the  compulsory  powers  have  expired,  the 
company  will  be  restrained  by  injunction.     Ibid. 

Where,  however,  a  company  having  power  by  act 
of  parliament  to  raise  an  embankment  to  a  certain 
height  exceeds  that  height,  a  neighbouring  landowner 
is  not,  on  account  of  the  possibility  of  injury  to  his 
lands,  entitled  to  an  injunction  against  the  compatiy; 
but  the  right  to  such  injunction  is  in  the  Attorney 
General  on  behalf  of  the  public    Ibid. 

Where  a  local  statute  gave  to  the  navigation  com- 
pany oF  a  river,  among  other  powers,  a  power  to 
appoint  and  set  out  towing-paths  alongside  the  river, 
but  the  language  left  it  in  equal  doubt  whether  the 
soil  of  the  towing-paths  was  to  vest  in  the  company 
or  only  the  easement  of  the  right  of  way  for  towing; 
though  it  was  necessary  for  other  purposes  of  the 
company,  that  the  company  should  have  the  fee  of 
certain  parts  of  the  land  adjoining  the  river, — Held, 
that  the  company  did  not  acquire  the  fee  in  the 
towing-paths,  but  only  such  a  use  of  the  soil  or  ease- 
ment as  was  necessary  for  the  purposes  of  the  navi- 
gation. Badger  v.  the  South  Torh^ire  RaHway 
and  River  Dun  Navigation  Co.  (Ex.  Ch.),  28  Law 
J.  Rep.  (n.s.)  Q.B.  118;  1  E.  &  £.  347. 

By  an  act  of  parliament  it  was  enacted,  that  it 
should  be  lawfiil  for  any  shareholder  who  should  have 
paid  up  one-half  the  amount  of  any  share  or  shares 
of  the  G  N  R  Company,  to  require  each  share  to  be 
converted  mto  two  half-shares,  whereof  the  one  half 
which  should  be  so  folly  paid  up  should  be  deno- 
minated deferred  half-share,  and  the  other  half  of 
such  share  should  be  denominated  guaranteed  half- 
share;  and  thenceforth  in  respect  of  each  whole 
share  so  divided,  the  whole  of  the  interest  and  divi- 
dends which  would  in  each  year  have  accrued  should 
be  applied  in  or  towards  payment,  in  the  first  place, 
of  interest  or  dividend  after  the  rate  of  6/.  per  cent. 
per  annum  on  the  amount  paid  upon  the  half-share 
so  denominated  "  guaranteed,'^  and  the  remainder, 
if  any,  should  alone  be  payable  to  the  half-share  so 
denominated  "  deferred,"  provided  that  the  company 
should  not  pay  any  other  or  greater  amount  of  inter- 
est or  dividend  upon  the  two  half-shares  than  was 
for  the  time  being  paid  on  each  undivided  share : — 
Held,  upon  the  construction  of  this  section,  that  the 
owners  of  guaranteed  half-shares  were  entitled  to  be 
'  paid  their  6L  per  cent  in  each  year  not  only  out  of 
the  dividends  accruing  in  that  year,  but  out  of  all 
subsequent  dividends;  and,  therefore,  if  in  any  year 
the  diridends  were  more  than  sufficient  to  pay  61. 
per  cent  on  the  guaranteed  half-shares,  the  surplus 
must  be  applied  in  payment,  in  the  first  place,  of  all 
arrears  due  on  those  half-shares  in  respect  of  past 
deficiencies  before  any  dividend  could  be  declared  on 
the  deferred  hnlf-shares.  Mattkem  v.  the  Great 
Northern  Mail  Co.,  28  Law  J.  Rep.  (n.s.)  Chanc.  375. 

The  holders  of  the  guaranteed  half-shares  having 
m  a  former  year  acquiesced  in  the  declaration  of  a 
dividend  on  the  deferred  half- shares,  whilst  there 
was  an  arrear  of  dividend  due  on  the  guaranteed 
half-shares^ — Held,  that  although  they  had  pre- 


128 


COMFA'HiY'^RaUway  and  Inearporatid;  (C)  Shares. 


eluded  themselves  from  making  an^  claim  in  respect 
of  those  particular  arrears,  thej  bad  not  thereby 
renounced  their  rights  in  respect  of  subsequent 
arrears.'  Ibid. 

An  act  empowering  a  company  to  contract  for 
purposes  of  public  adTnntage  ought  not  to  receive  a 
narrow  construction.  Therefore,  in  construing  a  gas 
company's  act,  which,  after  requiring  the  consent  of 
certMin  local  Commissioners  to  brraking  up  the  pave- 
ments, provided  that  where  any  consent  was  required 
and  should  be  obtained  by  the  company  to  break 
any  pavement,  .to  lay  down  pipes,  or  for  any  other 
purpose  which  might  be  required  under  the  act, 
nothing  in  the  act  contained  should  (after  such  con- 
sent  obtained,  and  after  twenty-four  hours*  notice), 
prevent  the  company  from  breaking  up  the  pave- 
ment for  the  purpose  of  laying  down  pipes,  or  for 
any  other  purpose  which  might  be  required  under 
the  act:— Held,  that  a  construction,  **  reddendo  tm- 
guia  wnguU*  "  was  not  the  correct  one,  and  that  the 
power  to  break  the  pavement  was  not  to  be  con- 
fined to  the  particular  purpose  to  which  the  consent 
had  been  expressly  given.  The  Dover  Oculighi  Co, 
V.  the  Mayor,  dec.  of  Dover,  7  De  Gex,  M.  A  G.  545. 

(B)  Charter  of  Inoorporation  and  Sub- 
BORi^TioH  Contract. 

The  C  P  Company  was  incorporated  by  royal 
charter,  one  of  the  conditions  of  which  was,  that  no 
penon  should  be  admitted  to  the  building  or  grounds 
on  the  Lord's-day,  in  consideration  of  any  money 
payment,  whether  made  directly  or  indirectly,  unless 
the  express  sanction  of  the  legislature  should  have 
been  obtained.  By  a  private  act  of  parliament  sub- 
sequently passed,  power  was  given  to  the  directors 
of  the  company  to  agree  with  any  proprietor  abso- 
solutely  entitled  to  shares  or  stock  in  the  company, 
for  the  conversion  thereof  into  a  ticket  of  admission 
into  the  building  and  grounds  for  such  proprietor  or 
his  nominee  for  life  or  term  of  years  as  might  be 
determined  on,  provided  that  nothing  therein  con- 
tained should  invalidate  the  charter  or  relieve  the 
company  from  any  conditions  contained  therein, 
excepting  in  so  far  as  the  same  were  thereby  ex- 
pressly varied.  In  pursuance  of  this  act,  it  was 
proposed  to  give  in  exchange  for  each  share  a  ticket 
entitling  the  owner  to  a  certain  number  of  admis* 
sions,  and  which  should  be  available  on  Sundays  as 
well  as  other  days: — Held,  that  such  a  proposal,  if 
carried  into  effect,  would  be  an  infringement  of  the 
condition  in  the  charter,  and  was  not  authorized  by 
the  act  BendaU  v.  the  Orydal  Palaee  Co,,  27 
Law  J.  Rep.  (h  s.)  Chanc.  397;  4  Kay  &  J.  826. 

By  a  subscription  contract  each  of  the  subscribers 
covenanted  with  the  plaintiffs  to  the  extent  of  his 
subscription,  that  each  had  subscribed  the  sum  set 
opposite  to  his  name  for  the  purpose  of  establishing 
a  company,  and  of  applying  to  parliament  for  an 
act  to  incorporate  it,  and  undertook  that  in  the  event 
of  the  application  not  being  successful  they  would 
pay  all  the  expenses  incurred  with  a  view  to  the 
establishment.  The  subscribers  thereby  acknow- 
ledged certain  of  the  subscribers  as  a  committee, 
and  empowered  them  (iiUer  alia)  to  manage  and 
dispose  of  the  capital  raised  in  pursuance  of  the 
above  covenant,  and  to  pay  and  allow  all  such  sala- 
ries and  recompenses  as  the  committee  should  deem 
right;  and  they  also  covenanted  with  the  pUuntifltj 


to  pay  the  full  amount  subscribed  in  such  sums  and 
at  such  place  and  times  as  should  from  time  to  time 
be  required  or  appointed  by  the  committee: — Held, 
that  the  covenant  with  the  plaintiffii  was  an  absolute 
covenant  to  pay  the  expenses  of  the  application  if 
unsuccessful;  and  that  it  was  no  answer  to  say,  that 
the  subscribers  had  not  been  required  or  appointed 
by  the  committee  to  pay.  MUleU  v.  Browne*  27 
Law  J.  Rep.  (h.s.)  Exch.  256;  2  Huri.  8t  N.  837. 

The  defendant  executed  the  subscription  contract 
required  for  the  pm'pose  of  getting  a  railway  act,  and 
by  it  covenanted  that  he  had  subscribed  the  sum 
set  opposite  to  his  name,  for  the  purpose  of  estab- 
lishing  a  railway  company,  and  for  enabling  the 
company  to  make  the  railway  and  necessary  works; 
and  he  aatborixed  the  provisional  directors  to  aban- 
don the  scheme  if  they  thought  fit,  and  he  cove- 
nanted to  pay  the  sum  subscribed.  To  an  action  on 
the  covenant  ibr  not  paying  part  of  the  sum  sub- 
scribed, the  defendant  pleaded,  secondly,  by  way  of 
an  equitable  plea,  that  the  sum  sued  for  was  in 
respect  of  a  deposit  to  be  paid  on  shares  in  the  in- 
tended company,  and  that  the  directors  had  wholly 
abandoned  the  scheme,  and  the  intention  of  apply- 
ing for  an  act  of  parliament: — Held,  that  the  plea 
was  no  answer,  as  it  did  not  aver  that  the  directors 
sought  to  recover  the  money  for  any  |)urpose  con- 
trary to  the  deed,  or  for  any  other  purpose  than  the 
payment  of  the  preliminary  expenses,  which  would 
be  a  proper- applicaHon  of  the  money  under  the 
deed.  Aldham  v.  Brown  (Bx.  Ch.),  29  Law  J. 
Rep.  (h.s.)  Q.B.  33 — affirming  the  judgment  below, 
7  E.  &  B.  164. 

The  defendant  pleaded,  fourthly,  that  the  com- 
pany was  not  provisionally  or  completely  registered 
at  the  commencement  of  the  suit,  and  that  the 
directors  sought  to  enforce  payment  of  a  deposit  on 
shares  in  the  capital  of  the  company : — Held,  that 
the  plea  was  Iwd,  as  the  sum  claimed  whs  not  a 
deposit  prohibited  from  being  recovered  within  the 
meaning  of  section  23.  of  the  statute  7  &  8  Vict 
c.  110;  and  as  it  was  not  alleged  that  the  company 
was  not  provisionally  registered  when  the  contract 
was  made  and  the  defendant  called  upon  to  pay, 
it  was  immaterial  whether  the  provisional  regiii- 
tration  had  expired  before  the  commencement  of 
the  suit.     Ibid. 

The  defendant  further  pleaded,  fifthly,  that  the 
company  had  never  obtained  a  certificate  of  com- 
plete registration,  and  that  the  sum  sought  to  be 
recovered  was  a  call  in  respect  of  shares  in  the 
intended  company : — Held,  by  the  majority  of  the 
Court,  that  the  plea  was  bad,  as  the  calls  prohibited 
fVt>m  being  made  by  the  23rid  section  of  the  above- 
mentioned  act  were  calls  other  than  those  contem- 
plated by  the  7th  section,  and  that  the  plea  did  not 
shew  that  the  call  in  question  partook  of  the  for- 
bidden character.  Held,  by  Cockbum,  C.J,  and 
Crowder,  J.,  that  the  plea  was  a  good  answer,  as  it 
alleged  the  demand  in  the  declaration  to  be  for  a 
call,  and  that  section  23.  forbad  the  making  any 
calls  before  complete  registration.    Ibid. 

(C)  Shares. 

(a)  BegiaUr  amd  Begittraiion  of  Sharekolden. 

In  order  to  be  a  shareholder  within  the  naeaning 
of  the  27th  section  of  the  Companies  Clauses  Con- 
solidation Act  (8  &  9  Vict  c.  16.),  which  defines 
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the  proof  requirad  In  an  aeUon  for  calls,  it  is  not 
aeucmiary  that  the  name  of  the  holder  of  the  Bbarea 
should  be  on  a  register  of  shareholders,  sealed  at  an 
ordinaiy  meeting  of  the  company,  but  there  must  be 
a  register,  whether  properly  sealed  or  not,  with  the 
name  of  such  holder  inserted  therein  as  the  holder 
<tf  shares  numbered  and  specifically  appropriated  to 
bun;  and  a  sheet  of  paper  containing  a  list  of  names, 
and  sealed  as  a  register  of  shareholders,  but  not 
having  any  of  these  essentials,  is  not  a  register 
within  the  meaning  of  the  statute,  and  is  therefore 
no  evidence  of  proprietorship.  The  WoherhampUm 
New  WaUrworhe  Co,  v.  Hawketford^  29  Law  J. 
Bep.  (Bi.a.)  C.P.  121;  7  Com.  B.  Rep.  N.8.  795. 

The  time  within  which  a  register  of  shareholders 
is  directed,  by  the  8  &  9  Vict.  c.  16.  a  9,  to  be 
made  is  not  an  essential  condition,  and  therefore  a 
register  made  after  that  time  may  be  valid.    Ibid. 

A  company  was  incorporated  by  royal  charter, 
which  vequir^  that  provision  should  be  made  in  the 
deed  of  settlement  for  the  due  registration  of  share- 
holdeiB;  the  deed  accordingly  provided  that  the 
directors  of  the  company  should  cause  a  register  of 
shareholders  to  be  regularly  kept,  and  that  the  pei^ 
sonal  representatives  of  a  deceased  shareholder 
should  be  entitled  to  be  registered  as  the  owners  of 
the  deceased  shares  on  performing  certain  condi- 
tioBSL  The  plaintiff,  being  the  administrator  of  a 
deceased  shiureholder,  and  having  performed  the 
conditions,  brought  an  action  for  damages  against 
the  company  for  not  registering  him  as  a  shareholder, 
and  also  claimed  in  his  declaration,  under  the 
Common  Law  Procedure  Act,  1 854,  section  68,  a 
mandamus  to  the  company  to  register  him: — Held, 
that  this  was  a  case  in  which,  before  the  act,  a  man- 
damus would  have  been  granted,  and  that  the  plain- 
tiff was  therefore  entitled  to  clHim  it  under  the  act. 
NorriM  v.  the  Iriak  Lcmd  Co.,  27  Law  J.  Bep.  (s.8.) 
Q.a  115;  8E.  &  B.512. 

SeaibU — that  the  68th  section  is  not  to  be  strictly 
confined  to  cases  in  which  the  writ  would  have  been 
granted  before  the  act.  Bemon  ▼.  Paiul  commented 
oa.    Ibid. 

The  defendants,  a  railway  company,  by  their  acts 
of  incorpoiationy  were  to  keep  a  register  of  the  pro- 
prietors for  the  time  being  of  stock  in  the  company, 
each  shareholder  being  entitled  to  transfer  his  stock 
by  a  form  of  transfer  given  by  the  act,  to  be  exe- 
cuted by  the  vendor  and  vendee ;  and  the  transfer 
was  to  be  registered  by  the  company,  and  the  vendee's 
name  entered  on  the  register  of  proprietors.  In 
May  1857  the  defendants  obtained  a  judgment 
against  Mary  Anne  Irving,  and  she,  in  October 
1857,  employed  a  married  woman,  named  Dunlop, 
to  purchase  for  her  900Z.  stock  in  the  defendants' 
company;  the  stock  was  purchased  by  Dunlop, 
representing  herself  to  be  Anne  Watson,  widow,  and 
a  transfer  was  duly  made  of  the  stock  to  **  Anne 
Watson,  widow."  Dunlop  signed  the  transfer  in 
that  name;  and  an  entry  of  the  transfer  and  of  the 
name  of  Anne  Watson  as  proprietor  of  the  stock  was 
made  by  the  defendants  in  their  bookn.  The  defen- 
dants believed  the  transaction  to  be  bond  fide;  and 
Dunlop  and  Irving  acted  in  collusion  to  prevent  the 
defendants  ficom  realizing  their  judgment  against 
Irving  out  of  the  stock  purchaaed  by  her.  In 
August  1858,  at  the  request  of  Irving,  Dunlop,  in 
the  name  of  "Anne  Watson,"  txanaferred  600/.  of 
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the  stock  to  the  plaintiflh,  Irving  receiving  the  par* 
chase-money.  In  the  above  transactions  Dunlop 
acted  without  her  husband's  knowledge.  On  the 
6th  of  September  1858  Irving  petitioned  the  Insol- 
vent Court;  and  on  the  7th  of  September  a  vesting 
order  was  madeu  On  the  10th  of  September,  the 
plaintiffs  and  the  defendants  both  believing  the  trans* 
fer  to  be  bond  fide  by  *'  Anne  Watson,  widow,**  the 
d^endants  registered  the  transfer  and  the  names  of 
the  plaintifis  as  proprietors  of  600/.  stock.  On  the 
X7th  of  September  the  defendants  became  aware  of 
the  true  state  of  facts;  and  on  the  21  st  of  October 
they  cancelled  the  entry  in  their  books  of  the  trans- 
fer to  the  plaintifl^  and  transferred  the  600/.  to  the 
name  of  the  person  who  had  been  appointed  Irving^a 
assignee.  The  plaintifis  thereupon  brought  an 
action  against  the  defendants,  claiming  a  mandamus 
to  them  to  register  the  plaintiffs  as  proprietors  of  the 
600/.  stock: — Held,  on  a  case,  sifter  writ  without 
pleadings,  stating  the  above  fecti^  that  the  plaintiffs 
were  entitled  to  be  registered.  Ward  v.  the  South- 
Eoitem  BaiL  Co.,  29  Law  J.  Bep.  (n.s.)  Q.B.  177. 

(5)  Liability  qf  Shareholden  to  jftay  up  their  Shares, 

A  company  was  formed  for  insurance  on  lives  and 
survivorship,  and  during  sickness,  and  for  granting 
annuities.  The  capital  of  the  company  was  adver- 
tised as  50.00QA,  in  shares  of  50/.  each.  Under  the 
deed  of  settlement  it  was  provided,  that  the  proprie- 
tors should  not  be  answerable,  indirectly  or  directly, 
further  or  otherwise  than  as  to  th^  respective  shares 
in  the  company.  The  full  amount  of  the  shares 
had  not  been  paid  up  when  the  company  suspended 
business: — Held,  that  each  proprietor  was  liable  to 
the  persons  insured,  to  the  extent  of  the  unpaid  por- 
tion of  his  share  in  the  capital  of  the  concern,  but 
not  to  the  full  extent  of  the  sum  advertised  as  the 
capital  of  the  company,  i^ns  v.  Coventry,  25 
Law  J.  Bep.  (n.s.)  Chanc.  489. 

The  plaintifis  were  eleven  of  the  insured,  who  had 
effected  insurances  for  payment  of  a  sum  of  money 
upon  death  or  during  sickness.  Some  had  received 
policies^  and  others  had  only  free  tickets  entitling 
them  to  demand  policies  after  paying  their  premiums 
for  six  months: — Held,  that  the  interests  of  the 
plaintifis  were  identical  with  the  rest  of  the  insured ; 
and  that  they  might  represent  the  whole  body, 
amounting  to  about  2,000/.     Ibid. 

The  defendants  were  ten  out  of  eighteen  of  the 
shareholders  or  proprietors  of  the  company: — Held, 
that  there  being  evidence  of  great  difificulty  in  ascer- 
taining the  names  of  other  proprietors,  and  tho 
defendemts  themselves  being  unable  to  designate 
them,  the  plaintiffs  were  entitled  to  relief  against 
those  defendants  who  could  be  brought  before  the 
Court  to  the  extent  of  their  unpaid  share  of  the 
capital.    Ibid. 

One  of  the  defendants  held  shares  as  the  legal 
personal  representative  of  the  original  owner  of  the 
Aares : — Held,  that  he  was  only  Uable  to  the  extent 
of  the  assets  of  the  person  he  represented.     Ibid. 

The  directors  had  declared  a  dividend,  which  was 
not  warranted  by  the  state  of  the  fends  of  the  society : 
— Held,  that  those  directors  who  had  been  parties  to 
declaring  the  dividend  were  liable  to  make  good  the 
amount  of  the  dividend.     Ibid. 

The  directors  having  bought  up  a  number  of 
shares  with  the  funds  of  the  society,  it  was  held  that 
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they  were  liable  for  the  amount  bo  applied,  this  being 
B  dealing  with  the  funds  altogether  at  variance  with 
the  scope  of  the  deed  of  settlement.    Ibid. 

(c)  Trarufer  of  Shares, 

The  act  incorporating  a  joint-stock  company 
provided  for  a  register  of  proprietors  being  kept ;  and 
by  section  90.  prescribed  a  form  of  conveyance  of 
shares,  which  was  that  of  an  absolute  transfer,  and 
enacted  that  such  deed,  when  executed  by  both  par- 
ties, should  be  kept  by  the  clerk  of  the  company, 
who  was  required  to  enter  a  memorial  of  it.  Section 
96.  provided  for  the  transmission  of  shares  by  death 
or  marrijRge,  and  enacted  that  in  all  other  cases  than 
as  before  mentioned,  where  the  right  of  property  in 
shares  passed  from  one  proprietor  to  another  by  any 
other  legal  means  than  by  a  transfer  and  conveyance 
executed  as  before  directed,  an  affidavit  should  be 
made  of  the  way  in  which  the  shares  had  passed  or 
been  transferred,  and  the  name  of  the  new  proprietor 
was  to  be  entered  on  the  register-book  of  the  com- 
pany, who  were  not  bound  to  see  to  the  execution  of 
trusts: — Held,  that  under  this  act  the  company  were 
not  bound  to  register  the  name  of  a  person  to  whom 
shares  had  been  conveyed  by  way  of  mortgage  by 
deed  not  pursuing  the  form  given  in  section  90. 
The  Queen  v.  the  General  Cemetery  Co.,  25  Iaw  J. 
Bep.  (N.8.)  Q.B.  342;  6  £.  &  B.  415. 

(d)  Forfeilurt  of  Shares. 

By  the  Van  Diemen's  Land  Company  act  of  par- 
liament it  was  provided  that  if  any  shareholder  shall 
neglect  to  pay  a  call  for  three  months  after  the  time 
appointed  for  payment,  he  shall  absolutely  forfeit  his 
shares;  ''but  no  advantage  shall  be  taken  of  such 
forfeiture  of  any  share  or  shares  until  after  thirty 
days*  notice  shall  have  been  given  by  the  directors 
of  the  said  company  under  the  hand  of  the  clerk  of 
the  said  company  to  the  owner  or  owners  thereof,  by 
notice  in  writing  left  at  his,  her,  or  their  nsual  or  laat 
place  of  abode,  nor  unless  the  same  shall  be  declared 
to  be  forfeited  at  some  general  or  special  general 
meeting  of  the  said  proprietors,  which  shall  be  held 
not  earlier  than  three  calendar  months  next  aftef  the 
said  forfeiture  shall  happen."  C,  a  shareholder  in 
the  company  and  a  meml^r  of  the  firm  of  C,  L&Co., 
which  became  bankrupt,  neglected  for  three  months 
to  pay  calls  which  were  due.  The  shares  were  de- 
clared forfeited  at  a  general  meeting  of  the  company 
duly  held.  The  last  place  where  C  resided  in  Eng- 
land was  at  the  house  of  a  relative  in  the  country. 
He  afterwards  went  abroad.  The  directors  caused 
a  notice  in  writing  of  the  forfeiture  of  Ck  shares  to 
be  taken  to  the  house  of  business  of  C,  L  &  Co.  in 
the  dty,  where  C  had  usually  received  notices  con- 
nected with  the  company  before  the  bankruptcy. 
This  was  found  to  be  shut  up,  and  no  one  in  it,  but 
there  was  a  direction  affixed  to  the  premises  notifying 
that  all  papers  fer  the  firm  of  C,  L  &  Co.  were  to  be 
taken  to  one  C  in  another  street  It  was  not  shewn 
that  C  knew  of  or  authorized  the  putting  up  this 
notification.  The  written  notice  of  forfeiture  for  C 
was  taken  to  D  and  left  with  him,  but  was  not  left  at 
the  house  of  business  of  C,  L  &  Co.  or  anywhere 
else: — Held,  that  the  mere  non-payment  of  calls  for 
three  months  produced  only  an  inchoate  forfeiture 
of  the  shares,  and  that  the  forfeiture  would  not  be 
complete  until  thirty  days  after  notice  thereof  in 


writing  had  been  left  at  the  shareholder's  nsnal  or 
last  place  of  abode,  nor  unUl  the  shares  had  been 
declared  forfeited  at  a  general  meeting  of  the  com* 
pany  held  as  prescribed  by  the  act.  Held,  further, 
that  no  notice  of  the  forfeiture  had  been  left  for  C  at 
his  usual  or  last  place  of  abode,  within  the  meaning 
of  the  statute.  Cockerdl  v.  the  VanJ)iemen*$  Land 
Co.  (Ex.  Ch.),  26  Law  J.  Rep.  (n.s.)  C.P.  203: 
nom.  The  Van  J)iemen*$  Land  Co.  v.  Coekerell,  X 
Com.  B.  Rep.  N.S.  732. 

The  charter  of  the  Van  Diemen's  Land  Company 
provided,  that  **  there  shall  be  held  in  each  year  one 
general  meeting  of  the  said  company,  that  is  to  say, 
on  the  first  Tuesday  in  the  month  of  March  in  each 
year,  or  within  fourteen  days  next  afler.**  It  further 
stated,  that  special  general  meetings  might  be  called 
by  notice,  and  that  no  business  was  to  be  transacted 
at  any  meeting  except  the  business  fer  whidi  it  was 
called.  The  company's  act  of  parliament  prescribed 
that  the  names  of  the  shareholders  should  be  entered 
in  a  book,  and  that  a  certificate  of  such  entrv  should 
be  evidence  of  title  to  the  shares ;  that  when  shaiea 
passed  (among  other  ways)  by  bankruptcy  an  affidavit 
shewing  how  the  persons  cluming  the  shares  became 
entitled  should  be  delivered  to  the  derk  of  the  com- 
pany before  such  persons  could  sell  the  shares  or 
claim  dividends.  By  section  1 4,  in  case  a  shareholder 
neglect  to  pay  calls  for  three  months  such  person 
shall  absolutely  forfeit  his  shares,  but  no  advantage 
shall  be  taken  of  such  forfeiture  imtil  after  thirty 
days'  notice  in  writing  shall  have  been  given  by  the 
directors  to  the  owner,  nor  unless  the  same  shall  have 
been  declared  to  be  forfeited  at  some  general  or 
special  general  meeting.  R,  the  registered  proprietor 
oif  certain  shares,  became  bankrupt  in  1847.  Calls 
were  made  on  his  shares,  and  were  not  paid  either 
by  himself  or  by  the  plaintiffii  (his  assignees),  though 
they  had  notice  thereof.  In  a  notice  for  the  annual 
general  meeting,  to  be  held  on  the  31st  of  Mareh^ 
the  directors  stated  that  one  of  the  purposes  of  the 
meeting  would  be  to  declare  the  forfeiture  of  certain 
shares,  and  that  the  meeting  would  be  made  special 
for  the  purpose  of  electing  directors.  At  the  meet- 
ing on  the  3l8t  of  March  R*s  shares  were  declared 
foifeited,  and  due  notice  was  given  to  him,  but  none 
was  given  to  the  plaintiffs,  though  the  company  knew 
of  the  bankruptcy.  The  plaintiffs  afterwards  made 
the  necessary  affidavit,  and  claimed  to  be  registered 
as  owners  of  R's  shares.  The  company  refused  to 
register  them,  on  the  ground  that  the  shares  were 
foifeited: — Held,  that  the  meeting  of  the  Slst  <tf 
March  1851  was  a  special  general  meeting  competent 
to  dedare  the  shares  forfeited,  and  that  giving  notice 
to  the  bankrupt  of  the  forfeiture  was  giving  notice 
to  the  owner  of  the  shares  within  the  meaning  of  the 
statute,  as  he  at  the  time  was  the  registered  owner; 
consequently,  that  the  shares  were  duly  forfeited. 
Oraham  r.  the  Van  Diemen*s  Land  Co.  (Ex.  Ch.), 
26  Law  J.  Rep.  (■.&.)  Exch.  73;  1  Hurl.  &  N.  541. 

(D)  Calls. 

[See  ante  (B),  Aldham  v.  Brown,"} 

To  a  declaration  for  calls  against  the  defendant  as 
a  holder  of  shares  in  a  joint-stock  company,  in  the 
form  given  by  the  7  &  8  Vict  c.  110.  s.  55,  a  plea 
that  the  defendant  was  induced  to  become  a  shar^ 
holder  by  the  fraud  of  the  plaintifis  is  bad,  fat  not 
aTemng  that  the  defendant  had  repudiated  the  con* 
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tnct,  md  had  done  nothing  to  make  himaelf  liable 
at  a  shareholder  after  he  became  aware  of  the  fraud. 
The  DepotU  and  Otneral  Life  Auuramct  Co,  ▼.  Ayt- 
otmghf  26  Law  J.Rep.  (n.8.)Q.B.  29;  6  £.  &  B.  70l. 

To  be  liable  under  the  Companies  Clauaet  Conso- 
lidation Act  (8  &  9  Vict  c.  16),  in  an  action  for  calls 
bj  the  company,  a  person  must  be  a  shareholder,  nnd 
not  merely  a  subtcriber  to  the  undertaking.  Tkt 
WoUerkamplon  New  Waterworks  Co.  v.  Jfawketford^ 
28  Law  J.  Rep.  (if.8.)  C.P.  242 ;  6  Com.  B.  Rep. 
fV.o.  336. 

Qwtre — Whether,  in  order  to  be  such  shareholder, 
a  person  must  be  on  the  register  of  shareholders.  Ibid. 

In  an  action  for  calls  by  a  company  regulated  by 
the  Companies  Clauses  Consolidation  Act,  the  decla* 
ration  alleged,  that  the  defendant  subscribed  a  certain 
■am  towards  the  undertaking,  and  that  divers  por- 
tions thereof  were  called  for  by  the  plaintiffs,  bemg 
the  said  company;  that  the  plaintiffs  appointed 
places  and  times  for  payment  thereof,  and  the  defen- 
dant had  due  notice  of  the  premises,  and  the  times 
dapeed,  and  the  pluntiffs  did  all  things  necessary  to 
entitle  them  to  have  the  said  sums  paid  to  them  by 
the  defendant.  Breach,  non-payment: — Held,  that 
the  declaration,  notwithstanding  the  general  aver- 
ment of  performance,  disclosed  no  cause  of  action, 
as  it  did  not  shew  that  the  defendant  was  a  share- 
holder when  the  calls  were  made.     Ibid. 

(E)    PoWIBfl,  DUTIBS  AND  LIABILITIES  OF  COM- 

PANIKS. 

(a)  A$  to  Shareholders  generally. 

The  stock  in  the  Great  Northern  Railway  Com- 
pany consisted  of  ordinary  and  preference  stock,  the 
latter  being  created  in  pursuance  of  different  acts  of 
parliament,  and  entitling  the  holders  to  preference 
dividends  at  different  rates  per  cent  per  annum.  An 
offieer  of  the  company,  from  time  to  time,  during  a 
period  of  some  years,  fraudulently  issued  fictitious 
stock  of  both  kinds,  which  amounted  in  the  whole 
to  220,000/.  before  the  fhiud  was  discovered.     It  not 
being  poesihie  to  dintinguish  the  genuine  ft^m  the 
fietitioas  stock,  an  act  of  parliament  was  obtained  in 
1857*  by  which  the  fictitious  stock  was  declared  valid, 
and  it  was  enacted  that  the  directors  should  apply  a 
SUB  of  248,000^,  which  was  applicable  for  prolits  up 
to  December  1 856, in  purchasing  and  cancelling  stock 
equivalent  to  that  which  had  been  fhiudulently  cre- 
ated.    It  was  then  enacted,  that  it  should  be  lawful 
for  the  directors  to  apply  the  balance  of  the  248,000/1, 
so  fiu-  as  the  same  would  extend,  in  paying  to  the 
proprietors  of  the  several  claases  of  preference  stock 
or  riiarss  the  dividends  to  which  they  would  have 
been  entitled  out  of  the  said  sum,  if  the  same  had 
been  declared  and  apportioned  as  dividend,  &c.    The 
preference  shareholders  not  having  received  the  full 
amoant  of  their  dividends  in  1856  claimed  to  be  paid 
the  deficiency  out  of  the  first  half-year's  profits  in 
1857;  iMit  this  claim  was  resisted  by  the  directors 
and  the  ordinary  shareholders:  and  thereupon  a  bill 
was  filed  to  obtain  an  injunction  to  restrain  the  decla- 
ration of  a  dividend  on  the  ordinary  stock,  without 
regard  to  the  prior  right  of  the  preference  sfaare- 
holdera  to  be  paid  the  frill  amoant  of  their  dividend, 
to  be  computed  from  June  1856: — Held,  (affirming 
the  decision  of  one  of  the  Vice  Chancellors)  that  the 
pieference  shareholders  were  entitled  to  the  injunc- 
tioii^  it  being  eotMBdcred  that  the  right  of  the  prefer- 


ence shareholders  was  to  have  the  frill  amount  of 
their  respective  dividends  before  any  payment  in 
respect  of  dividends  on  the  ordinary  stock,  and  that 
the  act  of  1857  had  not  deprived  them  of  that  right 
Benryv,  the  Oreat  Northern  Rail.  Co.,  27  Law  J.  Rep. 
(n.s.)  Chanc.  1 ;  1  De  Gex  &  J.  606 ;  4  Kay  &  J.  1. 

If  a  company  acts  upon  a  deed,  forged  by  one  of 
two  joint  proprieton  of  stock,  registers  it,  and  trans- 
fers the  stock  to  a  purchaser,  it  will  be  bound  to  re- 
place it,  though  there  is  no  person  by  law  entitled  to 
sue  the  company  in  respect  of  the  stock.  Taylor  v. 
the  Midiand  HaU.  Co.,  29  Law  J.  Rep.  (n.b.)  Chanc. 
731 ;  28  Beav.  287. 

A  railway  company  issued  certificates  of  preference 
stock,  purporting  to  carry  '* interest"  at  6/.  per  cent, 
per  annum,  in  perpetuity.  Afterwards  they  obtained 
an  act  of  parliament,  which  (tifler  reciting  that  pre- 
fr»rence  stock  had  been  created,  whereby  priority  was 
assigned  in  the  payment  of  "dividends''  to  the  extent 
of  61.  per  cent,  per  annum,)  enacted  that  the  rail- 
way company  should  pay  "dividends"  to  the  holdera 
of  such  stock  at  the  rate  aforesaid,  before  they  should 
pay  any  dividend  to  the  bolden  of  any  other  shares 
in  the  company.  By  a  subsequent  act,  the  comiuiny 
was  empowered  to  issue  other  shares  called  "deben- 
ture shares"  bearing  "interest'*  at  6L  per  cent,  per 
annum ;  and  was  directed  to  apply  the  annual  profits 
in  payment,  first,  of  interest  on  mortgages;  secondly, 
of  interest  on  the  debenture  shares ;  thirdly,  of  the 
"interest  or  dividend'"  on  the  guaranteed  or  prefer- 
ence shares  and  the  arrears  of  such  interest  or  divi- 
dends; and,  fourthly,  as  therein  mentioned.  A 
subsequent  act  referred  to  the  preference  shares  as 
bearing  "a  preferential  interest  or  dividend  "; — Held, 
that  the  provision  as  to  payment  of  "dividends"  in 
the  first-mentioned  act  must  be  construed  with 
reference  to  the  recital  in  it  and  to  thesubsequent  acts, 
and  did  not  mean  a  share  of  current  profits  merely, 
but  entitled  the  holdera  of  the  preference  shares  to 
resort  to  a  subsequent  division  of  profits  to  make 
their  dividend  up  to  61.  per  cent  Sturge  v.  the 
Eastern  Union  Rail.  Co.,  7  De  Gex,  M.  &  6. 158. 

tSemlle — that  the  recital  alone,  having  regard  to  the 
purport  of  the  certificates,  would  have  been  sufilicient 
to  give  this  meaning  to  the  word  "dividend.**  Ibid. 

Whether  it  is  competent  to  companies  to  create 
preferential  shares  under  the  general  powencontained 
in  ordinary  railway  acts,  gwere.    Ibid. 

A  preferential  shareholder  is  entitled  to  file  a  bill 
to  restrain  the  company  from  making  a  dividend  pre- 
judicial to  his  rights  without  waiting  until  there  are 
funds  to  make  a  dividend.    Ibid. 

(b)  As  to  Persons  generally, 

A  bill  was  applied  for  to  parliament  to  enable  an 
intended  company  to  do  certain  works  interfering 
with  lands.  A  landowner,  Colonel  W,  opposed  the 
bill,  but  on  a  promoter  of  the  bill  agreeing  to  pay 
him  a  certain  sum  before  commencing  the  works,  he 
withdrew  his  opposition,  and  the  bill  passed.  Colonel 
W  commenced  legal  proceedings  against  the  promoter 
who  signed  the  agreement, and  the  company  consented 
to  a  Judge's  order,  against  themselves,  for  the  amount 
claimed  in  the  action,  and  then  proceeded  with  the 
works  before  the  whole  money  due  on  the  agree- 
ment was  paid.     Thereupon  Colonel  W  filed  a  bill 

to  enforce  payment  of  the  remainder: Held,  that 

the  company  had  adopted  the  agreement  by  submit- 
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ting  to  the  Jadgels  order,  and  were  precluded  from 
objecting  that  the  promoter  had  no  authority  to  bind 
the  company,  or  that  the  consideration  for  the  agree- 
ment was  partly  illegal.  WiUiamt  ▼.  the  St.  George'i 
Barhcfur  Co.,  27  Law  J.  Rep.  (n.b.)  Chanc.  b'91;  2 
De  Gex  &  J.  547;  24  Beav.  889. 

A  company,  registered  under  the  Joint-Stock  Com- 
panies Act,  1856,  was  established  for  the  purpose  of 
purchasing  lands  and  rights  of  an  existing  railway 
company  in  a  colony,  the  lands  being  held  by  grant 
from  the  Crown,  and  the  title  to  which  was  declared 
by  an  act  of  the  Colonial  Legislature  to  be  void,  if 
the  line  were  not  completed  to  a  giiren  point  by  a 
stated  day.  The  directors  in  London  made  reports, 
on  the  fiiith  of  which  C,  in  August  1858,  applied  at 
the  office,  and  was  informed  by  the  secretary  that 
Class  A  were  preference  shares,  entitling  the  holders 
to  a  fixed  preferential  dividend  of  61,  per  cent.,  and 
to  an  allotment  of  four  acres  of  land  under  the  grant; 
and  received  from  the  seme  office  the  last  two  pre- 
ceding reports,  dated  the  Slst  of  December  1857 
and  the  29th  of  July  1858,  which  contained  state* 
ments  leading  to  the  inference  that  the  land  was 
vested  indefeaaibly  in  the  company,  and  of  matters 
relating  to  the  expenditure,  the  amount  of  traffic  and 
the  periodical  settlement  of  accounts,  parts  of  which 
statements  were  originally  true  when  the  report  was 
made,  other  parts  of  which  were  only  partially  true, 
and  as  to  the  lands  were  untrue.  The  whole  of  the 
acts  of  parliament  affecting  the  company,  contained 
in  a  book,  were  shewn  to  C;  but  his  attention  was 
not  called  to  the  act  by  which  the  grant  was  rendered 
void  in  the  event  before  mentioned.  C  agreed  to  buy 
200  shares  (which  had  been  forfeited  to  the  company 
and  were  offered  for  sale  by  them),  and  it  was  agreed 
that  upon  his  paying  all  calls  in  advance  on  the  shares 
he  should  be  elected  a  director,  and  the  whole  arrange- 
ment  was  completed  in  the  month  of  November  1858. 
In  his  capacity  of  director  he  discovered  that  the  land 
grant  was  not  indefeasible,  and  proposed  to  rescind 
the  contract,  which  was  not  agreed  to ;  and  he  filed 
his  bill,  praying  relief  firom  bis  purchase  and  repay* 
roent  by  the  company  of  his  money,  with  interest. 
At  the  hearing,  it  was  proved  that  the  directors,  before 
C  had  applied  for  any  shares,  had  consulted  their 
conveyancing  counsel,  and  bad  been  advised  by  him 
that  the  lands  held  by  the  company  were  liable  to 
forfeiture  in  a  certain  case,  and  that  this  opinion  was 
not  shewn  to  or  even  mentioned  to  C.  One  of  the 
Vice  Chancellore  decided  that,  in  order  to  avoid  a 
contract  on  the  ground  of  misrepresentation,  it  is 
necessary  that  the  misrepresentation  should  be  one 
of  fact,  and  not  as  to  a  doubtful  question  of  law,  and 
dismissed  C's  bill ;  iVom  which  decision  he  appealed: 
— Held  (reversing  this  decision),  that  the  secretary, 
as  agent  of  the  company,  having  made  untrue  repre- 
sentations, the  company  was  bound  thereby;  and  the 
plaintiff  having  purchased  shares  on  the  ftiith  of  the 
kaxne,  he  was  entitled  to  have  the  purchase  set  aside, 
and  his  money  repaid  by  the  company.  Conybeare 
V.  the  New  Brimtwide  a/nd  Canada  Rail,  imd  Land 
Co.  (Limited)^  29  Law  J.  Rep.  (n.s.)  Chanc  435; 
I  De  Gex,  F.  &  J.  570;  1  OifT.  839:  reversed  31 
Law  J.  Rep.  (n.s.)  Chanc.  297. 

Directore  are  not  justified  in  using  reports  which 
were  true  at  the  time  they  were  made,  as  inducement 
to  persons  to  buy  shares,  at  a  time  when  they  have 
become  untrue.    Ibid. 


A  pnrehaaer  is  excusable  for  not  ezerdnig  great 
caution  in  examining  an  act  of  parliament  shewing  a 
title  to  land  to  be  defeasible,  if  ^e  act  is  placed 
before  him  in  connexion  with  an  absolute  grant  and 
reports  of  directon  treating  the  title  as  indefeasible; 
and  if  there  wen  a  doubt  upon  this  point  of  title, 
the  directon  were  bound  to  have  stated  that  doubt* 
Ibid. 

(c)  Act8  of  Servants, 

In  an  action  against  a  corporation,  (who  were  incor- 
porated for  the  purpose  of  driving  omnibuses,)  for 
interfering  with  the  plaintiffs  business  of  a  carrier  of 
passengers,  by  driving  the  omnibuses  of  the  corporation 
in  such  a  manner  as  to  molest  him  in  the  use  of  the 
highway,  the  declaration  set  out  various  acts  of  such 
interference,  which  were  all  connected  with  the 
driving  of  such  omnibuses,  and  were  alleged  to  have 
been  wrongfully  an^  maliciously  committed  by  the 
corporation: — Held, on  demurrer  to  the  declaration, 
that  the  action  would  lie  against  the  corporation, 
although  the  acts  complained  of  were  done  wilfully, 
since  they  were  done  within  the  purposes  of  the  in- 
corporation, and  in  such  a  manner  as  to  constitute 
an  actionable  wrong,  if  done  bv  an  individual.  Oreen 
T.  the  London  General  Ommibne  Co.  (UmiUd),  29 
Law  J.  Rep.  (v.s.)  C.P.  13;  7  Com.  B.  Rep.  N.8. 
290. 

{d)  Ctmtractt  generally. 

The  determination,  by  a  general  meeting,  of  the 
remuneration  of  the  secretary  of  a  railway  company, 
whose  special  act  incorporated  the  Companies  Clauses 
Consolidation  Act,  1845  (8  ft  9  Vict.  c.  16),  s.  91. 
of  which  enacts  that  such  determination  shall  be 
exeroised  only  at  a  general  meeting  of  the  company, 
is  not  a  condition  precedent  to  the  right  of  the  secre- 
tary to  recover  for  his  work  and  services;  and  there- 
fore to  such  an  action  a  plea  that  no  determination 
as  to  the  remuneration  of  the  plaintiff  had  ever  been 
exereised  at  any  general  meeting  of  the  company,  is 
bad.  £iU  v.  ike  Darenth  Valley  JlaU.  Co.,  26  Law 
J.  Rep.  (N.8.)  Exch.  81;  1  Hurl.  &  N.  305. 

The  deed  of  settlement  of  the  Electric  Telegraph 
Company,  incorporated  by  royal  charter,  empowered 
the  directon  to  manage  the  affiiin  of  the  company, 
and  to  exereise  all  the  powere  of  the  company  at 
large;  but  contracts,  the  considerations  for  which  did 
not  exceed  50/.,  were  required  to  be  signed  by  at 
least  three  individual  directon,  or  sealed  with  the 
seal  of  the  company  under  the  authority  of  a  special 
meeting,  or  a  resolution  of  the  directon.  The  chair- 
man of  the  company  made  a  parol  agreement  with 
the  plaintiff,  by  which  he  was  to  be  allowed  50/.  per 
cent,  on  messages  sent  and  received  through  the  com- 
pany's lines,  and  with  his  own  hand  enter^  a  memo* 
randum  of  the  agreement  in  the  minute-book  of  the 
company.  The  agreement  was  afterwards  referred 
to  and  recognized  in  a  correspondence  between  the 
plaintiff  and  the  secretary  of  the  company,  and 
accounts  were  rendered  and  payments  received  by 
the  plaintiff  under  the  agreement  by  cheques;  but 
there  had  not  been  a  contract  signed  by  three  direc- 
ton or  under  the  seal  of  the  company: — Held,  that, 
assuming  the  agreement  to  be  iUtra  viree  of  the 
chairman,  it  had  been  ratified  and  adopted  by  the 
company  so  as  to  render  them  liable.  Held,  also, 
that  the  allowance  to  the  plaintiff  under  the  agree- 
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Bwnt  could  not  be  conaideMd  as  s  Tiolatkm  of 
the  inoTiiioii  in  the  charter  "  for  the  sending  and 
reeeiving  of  meangee  by  all  penons  alike  without 
favour  or  preference,  and  subject  to  such  equitable 
chaiges  and  reasonable  regulations  as  may  from  time 
to  time  be  made  by  the  said  company.**  JtetUer  t.  thM 
EUdric  Telegraph  Co.,  26  Law  J.  Hep.  (n.s.)  Q.B. 
46;  6E.&B.  341. 

The  plaintiff  was  employed  by  one  R,  one  of  the 
promoten  of  a  railway  company,  to  make  surveys 
and  reports,  &c.  as  to  a  mine  he  proposed  to  assign 
to  the  company.  Afterwards,  by  resolution  of  the 
promoters,  before  registration,  it  was  agreed  that  the 
plaintiff  should  be  the  manager  of  the  companyli 
mines,  at  a  saUry,  not  to  begin  until  the  "  oomple* 
tion**  of  the  contract  with  R.  That  contract  was 
afterwards,  and  before  registmtion  or  memorandum 
.<»f  association,  signed  and  entered  into  by  G  and 
two  others  of  the  promoters,  on  behalf  of  the  com- 
pany. The  articles  of  association  authorised  the 
dirccton  to  carry  it  out ;  but  it  was  never  carried 
out,  and  the  company,  which  was  subsequently  regis- 
tered, never  had  any  mines.  The  articles  empowered 
the  directors  to  '* elect**  a  manager,  After  regiatra- 
tion  (R  not  being  a  director),  proapectuses  were 
published  by  the  company,  in  which  the  plaintiff 
waa  named  as  "manager,**  and  reports  from  him 
in  that  capacity  were  printed.  There  was  no  other 
evidence  of  any  actual  election  of  the  plaintiff  as 
manager,  and  two  of  the  directors  were  called  to 
prove  that  there  never  had  been: — ^Held,  neverthe- 
less^  that  there  was  evidence  from  which  a  jury  might 
presume  an  election;  and  that  an  action  against  the 
company  for  salary  was  maintainable.  Brm/nwng  v. 
the  GrttU  CmtralMmmg  Co.,  29  Law  J.  Rep.  (m.8.) 
Ezch.  S99;  5  Hurl.  &  N.  856. 

In  1841  a  lease  of  coal  mines  was  made  to  the 
trustees  of  a  company  for  forty  years  at  a  fixed  rent, 
and  an  additional  taleage  rent;  and  there  was  a  pro- 
vision for  the  determination  of  the  term  every  three 
yearn  by  a  year's  previous  notice  to  be  given  by  the 
lessees.  The  company  entered  and  worked  the 
minee  until  November  1842,  when  they  were  aban* 
doned  a*  unprofitable,  and  no  rent  was  ever  paid  in 
respect  of  them.  In  1 860  the  company  was  ordered 
to  be  wound  up;  and  in  J  852  the  official  manager 
gave  notice  to  determine  the  term,  at  the  same  time 
protesting  against  the  validity  of  the  lease.  In  1852, 
just  before  the  expiration  of  the  term,  the  represen- 
tative of  the  lesMir  filed  his  bill  against  the  company, 
seeking  to  recover  the  arrears  of  rent  as  an  equitable 
debt  due  from  the  company : — Held,  upon  appeal, 
affirming  the  decision  of  the  Court  below,  that  no 
relief  could  be  given  in  equity,  and  the  bill  was  di^ 
missed.  Walters  v.  the  Noiihem  Coal  Mining  Co^ 
25  Law  J.  Rep.  (v.s.)  Chanc.  633. 

The  relation  between  the  occupiers  and  the  lessee, 
as  eedui  que  tnut  and  trustee,  cannot  give  any  equit- 
able right  to  the  lessor,  who  daima  by  a  title  para- 
mount   Ibid. 

To  render  an  agreement  binding  upon  a  company 
formed  onder  the  Companies  Clauses  Consolidation 
Act^  1846,  the  formalities  required  by  the  97 th  sec- 
tion of  that  act  must  be  complied  with.  Therefore, 
where,  in  pursuance  of  an  arrangement  between  the 
promoters  of  the  8  and  H  Railway  and  the  L  Canal 
Company,  made  beibre  the  passing  of  the  S  and  H 
Railway  Act^  an  act  of  parliament  waa  obtained  by 


which  the  S  and  H  Railway  Company  were  auth4> 
rized  and  required,  with  the  consent  of  three-fifths  of 
the  proprietors  of  the  same  company  present  at  a 
meeting  specially  held  for  the  purpose,  to  purchase 
the  L  Canal  upon  such  terms  as  should  be  or  might 
have  been  agreed  upon  between  the  said  companies; 
and  at  a  meeting,  held  in  pursuance  of  the  last-men- 
tioned act,  the  directors  were  duly  authorised  to 
complete  the  purchase,  but  without  referring  to  the 
agreement:  the  directors  having  fiuled  to  take  any 
further  steps  towards  the  completion  of  the  purohase, 
—-Held,  that,  there  being  no  agreement  signed  by 
two  of  the  directors,  as  required  by  the  97th  section 
of  the  Companies  Clauses  Consolidation  Act,  specific 
performance  could  not  be  decreed.  The  Company 
0/ Proprieton  of  the  Zeomineter  Canal  Navigation 
V.  the  Shrewthwry  and  Hereford  Bail,  Co.,  26  Law 
J.  Rep.  (N.s.)  Chanc.  764;  3  Kay  &  J.  654. 

Sem.hU-^9  proper  remedy  would  be  by  manda- 
mus.    Ibid. 

The  London  and  Kortb- Western  Railway  Com- 
pany brought  a  bill  into  parliament,  seeking  to  autho- 
rize that  company  to  take  a  lease  of  the  Shropshire 
Union  Railway  (then  in  progress).  The  Shrewsbury 
and  Birmingham  Company  opposed  the  bill.  In 
consideration  of  the  withdrawal  of  that  opposition, 
an  agreement  was  made,  by  which  it  was  stipu- 
lated that  an  account  should  be  kept  of  the  pro6to 
obtained  by  the  traffic  on  the  Shrewsbury  and 
Shropshire  lines,  and  that  such  profito  should  be 
divided  in  certain  proportions;  and  that  during  the 
continuance  of  the  agreement  neither  the  ShrojMhire 
Union  nor  the  London  and  North- Western  would 
convey  goods  and  passengers  between  two  pointo  on 
the  Shrewsbury  and  Birmingham  line,  nor  use  the 
line  of  the  Shropshire  Union  '*  to  compete  for  any 
traffic  which  properly  belongs  to  the  Shrewsbury 
and  Birmingham  Railway."  An  act  was  passed, 
authorizing  Uie  London  and  North- Western  Com- 
pany to  take  a  lease  of  the  other  lines  as  they  were 
completed,  and  providing  for  the  mode  of  taking  the 
accounts,  &c  in  the  mean  time,  and  until  the  lease 
should  be  executed.  The  agreement  waa  made 
before  the  whole  of  the  lines  to  which  it  related  had 
been  completed.  The  agreement  specially  provided 
that  the  Shrewsbury  and  Birmingham  Company 
should  have  a  right  to  put  an  end  to  the  agreement ; 
but  no  such  stipulation  existed  in  favour  of  the 
North- Western  Company.  A  bill  was  filed,  by  the 
Shrewsbury  and  Birmingham  Company,  to  compel 
specific  performance  of  the  agreement.  The  whole 
of  the  three  lines  had  not  been  completed  when  the 
bill  waa  filed: — Held,  that,  whether  the  agreement 
was  or  waa  not  a  valid  agreement,  the  time  for  iu 
coming  into  opention  had  not  arrived;  and  that, 
consequently,  the  Court  below  had  properly  refused 
a  decree  for  specific  performance.  The  Shrewthury 
and  Birmingham  Bail.  Co,  w,the  London  and  North- 
Weetem  BaiL  Co.,  the  Shrapthire  Union  Bail,  and 
Canal  Co.,  and  Olyn  and  Cowan,  26  Law  J.  Rep. 
<v.8.)  Chanc.  482;  6  H.L.  Cas.  113:  affirming  22 
Law  J.  Rep.  (n.s.)  Chanc.  682;  4  DeGex,  M.  &  O. 
116;  16Beav.  441. 

A  company  having  powers,  unlimited  as  to  time, 
to  purchase  land  for  the  purposes  of  their  under- 
taking, took  possession,  in  1797,  of  the  lands  of  an 
infant,  but  no  effectual  stepe  were  taken  for  fixing 
the  price,  an  informal  award  only  having  been  made^ 
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'Which,  upon  the  infants  ooming  of  age,  was  repu- 
diated hy  him,  and  an  annual  rent  only  being  tnm 
time  to  time  paid.  Disputes  having  arisen  in  1854, 
fifty-seren  yean  after  the  lands  had  been  taken,  it 
was  held  (affirming  the  decision  of  the  Master  of  the 
Rolls),  that  the  company  could  not  compel  a  con* 
Teyance  of  the  land,  upon  the  footing  of  what  had 
alroady  taken  place  between  them  and  the  land- 
owner; but  that  both  parties  must,  with  reference 
to  their  respective  rights,  proceed  under  the  act 
of  parlisment.  77^  Somertetthirt  Coal  Canal  Co.  ▼. 
ffarcowi,  27  Law  J.  Rep.  (rr.s.)  Chanc  625;  2 
De  Oex  &  J.  596;  27  Law  J.  Rep.  (n.s.)  Chanc. 
139;  24BeaT.  571. 

The  plaintiff,  a  ship- builder,  being  desirous  of 
having  a  private  communication  with  the  defendants' 
railway,  entered  into  negotiations  with  them  for  the 
constraction  of  a  tunnel  at  his  own  expense,  and 
the  directors  expressed  their  assent  generally  to  the 
project.  The  plaintiff  then,  with  the  acquiescence 
of  the  defendants  and  the  approval  of  their  engineer, 
executed  the  necessary  works,  and  the  communica- 
tion was  used  by  the  plaintiff,  and  tolls  received  by 
the  defendants  for  two  years  and  a  half;  but  no 
formal  agreement  was  ever  executed,  the  parties 
being  unable  to  agree  upon  all  the  terms.  At  the 
end  of  that  time  the  defendants  gave  notice  to  the 
plaintiff,  that  every  agreement  between  them,  if  any 
ever  existed,  was  at  an  end,  and  proceeded  imme* 
diately  to  stop  up  the  communication.  Upon  a 
bill  filed  for  an  injunction,  and  a  demurrer  thereto, 
it  was  held,  that  the  company  were  as  much  bound 
by  acquiescence  as  an  individual  would  be,  notwith- 
standing the  want  of  a  formal  contract ;  and  that, 
after  all  that  had  taken  place,  the  plaintiff  had 
acquired  a  right  of  user  which  the  company  had  no 
power  to  terminate.  Zaiird  v.  the  Birhenkead  Real. 
Ob.,  29  Law  J.  Rep.  (h.s.)  Chanc.  218;  John.  500. 

Two  railway  companies  had  the  same  boards  of 
directors,  except  that  one  had  two  additional ;  but 
the  Finance  Committee  of  each  was  composed  of  the 
same  persons.  Both  companies  were,  in  1849,  ordered 
to  be  wound  up,  £  being  appointed  official  manager 
of  one,  and  C  official  manager  of  the  other  company. 
In  1845  the  E  company,  though  it  had  no  power  to 
lend,  transferred  from  its  funds  to  the  C  company, 
which  had  no  power  to  borrow,  a  large  sum  of 
money,  to  enable  the  latter  company  to  purchase  a 
canaL  10,000/.,  part  of  this  money,  was  handed 
over  to  the  Canal  Company.  A  shareholder  in 
the  C  company  filed  a  bill  in  1850,  and  in  that  suit 
the  decree  made  in  1858  directed  the  10,0002.  to  be 
repaid  to  the  C  Company,  and  the  greater  part  was 
repaid  accordingly.  E  now  instituted  a  suit  against 
C  for  the  recovery  of  the  balance  of  the  money 
so  lent  in  1845: — Held,  that  th^  loan  of  the  money 
was  a  breach  of  trust,  of  which  the  borrowing  com- 
pany was  cf^isant,  and  that  the  money  paid  back 
by  the  Canal  Company  was  still  affected  with  the 
original  trust,  and  that  the  balance  still  due  must  be 
refunded,  with  interest  at  4/.  per  cent,  from  the 
time  when  the  advance  to  the  Canal  Company  was 
recovered.  Ernest  v.  CroytdiU,  29  Law  J.  Rep. 
(v.8.)  Chanc.  580. 

(e)  Troffieand  Working  AgreemenU, 

One  railway  company.  A,  made  an  agreement  with 
another  railway  company,  B»  to  allow  B  to  cany 


paanngers  and  goods  over  the  A  line  on  certain 
terms.  There  was  a  station  on  the  A  line  towards 
the  increased  extent  and  accommodation  of  which 
the  B  company  was  to  contribute  a  limited  sum. 
The  A  company  amalgamated  with  others,  obtamed 
several  branch  lines,  and  assumed  a  different  name. 
The  B  company  did  the  same: — ^Held  (by  the 
House  of  Lords),  that  the  agreement  applied  to  ail 
traffic  ooming  tnm  the  Bline  upon  the  A  line^  bow- 
ever  originating,  whether  only  upon  the  original  B 
line^  or  in,  from,  or  through  any  of  its  amalgamated 
lines.  The  Lanea^ire  and  Torkthire  Rail.  Co,  v. 
the  Bad  Laneashire  Rail.  Co.^  25  Law  J.  Kep.  (ma) 
Exch.  278;  5  H.L.  Cas.  792. 

An  Act,  7  &  8  Geo.  4.  c.  xlii,  for  making  a  navi- 
gable communication  for  ships  between  the  city  of 
the  Norwich  and  sea,em powered  theCompany  of  Pro- 
prietors of  the  Norwich  and  Lowestoft  Navigation  to 
erect  a  lock  or  sluice,  with  proper  stop^gates,  to  pre- 
vent the  waters  of  a  broad,  and  certam  navigable 
rivers  flowing  into  a  certain  lake,  and  to  make  an 
entrance  cut  from  that  lake  to  the  sea.     Section  3. 
provided,  that  nothing  in  the  act  contained  should 
authorize  or  enable  the  company  to  divert  or  abstract 
any  of  the  waters  of  the  said  broad  or  rivers  for  any 
purpose  whatsoever,  except  for  the  purpose  of  sup- 
plying certain  intended  cuts  with  water,  and  for  the 
purposes  of  locking  ships  or  vessels  from  or  into  the 
said  lake.     This  entrance  cut  from  the  lake  into  the 
sea  was  constructed  under  the  said  act,  and  the  level 
of  the  water  in  the  lake  was  kept  lower  than  the 
level  of  the  broad  and  rivers.    The  lock  was  made 
with  proper  gates  in  pursuance  of  the  act.    By  direia 
acts  of  parliament,  and  ultimately  by  9  &  10  Vict, 
c.  cxxxii,  the  said  lock  and  works  became  vested  in 
the  Norfblk  Railway  Company.    By  an  agreement 
between  the  Norfolk  Railway  Company  and  the 
Eastern  Counties  Railway  Company,  reciting  that 
the  works,  including  the  lock  in  question,  had  become 
Tested  in  the  Norfolk  Railway  Company,  it  was  pro- 
vided that  **The  Eastern  Counties  Railway  Company 
should  have,  as  between  themselves  and  the  other 
company,  (but  subject  to  such  division  and  appor- 
tionment of  gross  receipts  as  is  therein  mentioned,) 
the  exclusive  possession,  use,  enjoyment  and  receipt 
of  all  the  property,  rights,  &c.,  of  the  works  respec- 
tively in  the  same  manner  as  the  Norfolk  Railway 
have  become  entitled  to  the  same  under  or  by  virtue 
of  the  respective  acts,  &c.,  or  otherwise:    That  the 
Eastern  Counties  Company  should  at  all  times  repair 
and  keep  up  the  said  works  with  the  appurtenances," 
&c  ;  and  that  the  powers  of  the  Norfolk  Railway 
Company  should  be  exercised  by  the  Eastern  Coun- 
ties Company.    Other  clauses  provided  for  the  divi- 
sion of  the  profits  in  certain  proportions  after  deduct* 
ing  the  working  expenses,  which  were  to  be  borne  by 
the  Eastern  Counties  Company.   Clause  29  provided 
for  the  appointment  of  a  joint  committee  of  directors 
of  the  three  companies  to  superintend  the  working 
of  the  railways.     By  17  &  18  VicL  c.  ccxx.  s.  2,  the 
agreement  was  confirmed ;  and  by  section  11,  the 
Eastern  Counties  Company  were  to  use,  work,  regu* 
late  and  manage  the  five  undertakings  (in  the  act 
mentioned)  as  if  they  were  one  undertaking.    By 
s.  12,  **tbe  powers  granted  to  the  companies  respeo- 
tively,  by  virtue  of  the  recited  acts,  or  any  of  them, 
with  respect  to  the  user,  working,  regulation  and 
management  of  their  respective  railways^  works  and 
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imdertakingB,  &c.,  were  to  be  fflcercised  and  enjoyed 
bj  the  EaMem  Counties  Bailwaj  Company,  &c., 
under  the  same  regolationt  and  restrictions  as  were, 
by  the  recited  acts  relating  to  that  company,  imposed 
on  that  company.  After  the  making  of  the  agreement, 
the  Eastern  Counties  Railway  Company  entered  into 
possession  of  the  lock  and  works,  and  the  Norfolk 
Bailway  Company  were  not  in  possession.  At  the 
time  of  the  making  of  the  agreement,  the  lock  had 
been  allowed  to  become  out  of  repair,  and  such  want 
of  repair  continued  after  the  lock  and  works  came 
into  the  possession  of  the  Eastern  Counties  Railway 
Company;  and  during  all  that  time  large  quantities 
of  water  escaped  from  the  broad  and  riyers  into  the 
lake:— Hdd,  first,  that  such  water  was  di?erted  or 
abstracted  contrary  to  the  prohibition  in  7  &  8  Qeo.  4. 
c.  zlii.  s.  8.  Secondly,  that  the  Norfolk  Railway 
Company  were  not  responsible  for  the  diversion  or 
abstraction  of  the  waters  subsequent  to  the  making 
of  the  agreement,  and  the  passing  of  the  17  &  18 
Vict  c.  ccxx,  while  the  lock  and  works  were  in  the 
possession  of  the  Eastern  Counties  Railway  Company. 
PruUm,  Clerk  to  the  ComnvurionerB  of  the  Haven  of 
OretU  Yarmouih,  v.  the  Norfolk  MaU.  Co,  tmd  the 
Eaatem  Cwniiei  BaiL  Co,,  2  HurL  &  K.  735. 

(F)  ItlABILITT  07  PROTISIOKAL  COMMITTBBMBN. 

A  railway  company  was  projected  in  1845.  As 
Jmt  oomparatiTely  ibw  shares  were  taken,  it  was 
found  impossible  to  carry  the  project  into  effect. 
A  proposal  was  then  made  to  make  a  part  of  the 
line  only,  and  a  report  of  a  committee  of  investi- 
gation was  circulated  among  the  shareholders,  stating 
that  eleyen  of  the  provisional  committee  and  three 
oCber  shareholders  would  take  additional  shares, 
which  would  make  the  capital  sufficient  to  enable 
them  to  pay  the  deposit  and  comply  with  the 
Standing  Orders  of  the  House  of  Lords.  A  sum 
of  9,9751.,  the  amount  of  the  deposit  on  these  shares^ 
was  borrowed  ftom  the  bankers  of  the  company. 
The  Standing  Orders  of  the  House  were  in  form 
complied  with,  but  in  1846  the  bill  was  lost,  and 
the  project  altogether  abandoned.  The  provisional 
committee  then  repaid  the  9,975/.  to  the  bankers  in 
lull,  and  they  also  repaid  in  full  the  deposit  on 
shares  made  by  three  other  shareholders;  they  then 
paid  10«.  per  share  to  such  of  the  shareholders  as 
would  receive  it.  This  was  accepted  by  one  of  the 
piaintifb.  No  accounts  of  any  receipts  and  pay- 
ments were  ever  rendered  to  the  shareholders.  A 
previous  suit  was  instituted  by  a  shareholder  for  an 
account;  the  solicitors  in  the  present  suit  acted  for 
the  plaintiff  in  that  suit;  it  was,  however,  compro- 
mised, and  in  1853  the  present  suit  was  instituted 
by  two  shareholders  to  obtain  an  account  of  the 
receipts  and  payments  made  on  behalf  of  the  com- 
pany and  for  a  distribution  of  the  surplus: — Held, 
that  the  provisional  committee  were  trustees,  and 
that  the  relief  sought  by  the  plaintift  was  not  barred 
by  lapse  of  time:  That  the  dismissal  of  the  lull 
agsinst  two  of  the  committee  had  not  rendered  the 
suit  defeetiTe,  as  it  appeared  in  evidence  that  they 
had  not  sanctioned  the  repayment  of  the  9,975iL: 
That  there  was  no  misjoinder  of  the  plaintiffs  in  con- 
sequence  of  one  having  received  the  dividend  of  1  Os.  t 
That  the  suit  was  defective,  as  three  shareholdersi 
who  had  received  back  their  deposits  in  full,  were 
not  paztieB;  but  leave  to  amend  and  make  them 


defendants  was  given :  That  the  bill  must  be  die* 
missed,  with  costs,  against  such  of  the  defendants  who 
had  ceased  to  be  of  the  committee  when  the  resolu- 
tion was  passed  to  repay  the  9,975L,  notwithstanding 
they  were  made  defendants  upon  the  suggestion  and 
requisition  in  the  answer  of  the  original  defendants: 
and  That  the  plaintiffii  were  entitled  to  relief,  though 
their  individual  interest  was  small,  and  though  the 
proceedings  were  instigated  by  their  solicitor.  WHn 
Uame  v.  Page,  27  Law  J.  Rep.  (n.8.)  Chanc.  425;  24 
Beav.  654. 

(G)  LlABIUTT  OF  PbOMOTEBB. 

Certain  persons  joined  together  for  the  purpose  of 
forming  a  joint^stock  company,  and  with  that  view 
purchased  property  and  incurred  debts  and  expenses. 
The  project  became  abortive,  and  upon  a  bill  filed 
for  an  account,  on  the  footing  of  a  partnership,  it 
was  held,  that  this  was  not  a  partoeiship;  and  the 
bill  was  dismissed,  ffcunilton  y.  Smith,  28  Law  J* 
Rep.  (n.s.)  Chanc.  404. 


S,— JOINT-STOCK  COMPANIES. 
(A)  PaoMOTEBsAiP  Dkbd  and  Memobaztddx  or 

ASSOCIATIOK. 


E  B  and  J'B,  in  1854,  by  deed,  assigned  1< 
hold  premises^  and  the  copyright  of  a  book  on  life 
assurance,  to  trustees,  in  consideration  of  a  sum  of 
1,000/.  and  annuities  to  each,  with  a  view  to  form  a 
company.  E  B  subscribed  for  25,000  shares,  and 
J  B  for  80,000;  each  paid  such  a  sum  for  deposits 
as  would  leave  1 ,000/.  due  from  each.  In  1855  the 
directors  accepted  and  confirmed  the  deed  of  1854, 
and  obtained  the  sanction  of  a  general  meeting  to  a 
loan  to  the  company  fron^  another  company.  In 
1856  H  M  B,  a  lawyer,  became  a  shareholder  and 
director.  In  December  in  the  same  year  the  direo* 
tors  passed  a  resolution,  that  E  B  and  J  B  should 
be  rdieved  from  all  liability  in  respect  of  20,000  each 
of  their  shares,  and  that  the  same  should  be  assigned 
to  trustees  for  the  company.  These  shares  were 
originally  taken  to  facilitate  complete  registration. 
H  M  B,  early  in  1858,  filed  a  bUl,  on  behalf  of  him- 
self and  all  other  shareholders,  except  the  defondants, 
against  the  directors  and  two  shareholders,  to  set 
aside  this  transaction.  Afterwards,  in  April  1858,  a 
general  meeting  of  the  shareholders  was  held,  at 
which  the  directors  were  authorized  to  purchase 
these  shares  of  E  B  and  J  B  on  their  giving  up  the 
benefit  of  the  deed  of  1854.  One  of  the  Vice  Chan* 
cellors  decided  that  the  transaction  of  April  1858 
was  unimpeachable,  ^ther  under  the  stetute  7  SlS 
Vict.  c.  110.  (the  Joint-Stock  Companies  Act),  or 
as  contrary  to  the  deed  of  settlement,  and  dismissed 
the  bill,  with  costs.  On  appeal  by  the  plaintiff,  it 
was  held,  affirming  the  decision,  first,  that  the  plain- 
tiff must  be  taken  to  hare  been  aU  along  cognisant 
oi  and  to  have  acquiesced  in  the  proceedings  com- 
plained of;  secondly,  that  as  the  whole  of  the  trans* 
actions  of  the  company  were  entered  in  their  bookS| 
he  must  be  held  to  have  had  notice  of  them;  and, 
thirdly,  that  whatever  rights  any  of  the  ahareholden, 
who  were  not  precluded  by  knowledge  and  acqui- 
escence from  suing,  might  have,  the  plaintiff's  bill 
could  not  be  snstained,  on  account  of  his  own  inca- 
pacity, by  reeaoii  of  his  knowledge  and  his  sabsequenft 


136 


COMPANY*-/om^5'/ocifc;  (B)  Rkgistbatiov. 


conduct;  bis  tuit  being  ttmilar  to  one  instituted  by 
a  plaintiff  who  had  released  the  defendantn.  Burt 
▼.  the  British  NcUion  Life  Auur.  A$mo.,  28  Law  J. 
Bep.  (n.s.)  Chanc.  731;  4  De  Oex&  J.  158. 

Under  the  Joint-Stock  Companies  Act  of  1856 
(20&21  Vict.  c.  154.  ss.  3, 11),  provided  that  the 
names  of  seven  persons  are  duly  subscribed  to  the 
memorandum  of  association  which  is  registered,  it  is 
sufficient  that  other  shareholders  have  signed  printed 
copies  of  it,  to  which  the  names  of  those  ultimately 
registered  are  not  subscribed.  And  although  this 
copy  contains  the  names  of  more  than  seven  persons 
as  the  '*  patst  and  present  directors,^  and  only  seven 
of  them  signed  the  memorandum  registered,  and  the 
remainder  have  not  taken  the  shares  for  which  they 
subscribed,  this  does  not  invalidate  the  shareholders* 
subscriptions  to  such  printed  copies,  nor  does  it 
afford  any  evidence  of  fraud,  nor  rebut  the  pre- 
sumption raised  by  the  registry,  that  the  persons 
whose  names  appear  thereon  are  the  holders  of  the 
shares  for  which  they  are  -  registered.  The  Ne» 
Brunawick  and  Comada  RaiL  and  Land  Co, 
(Limited)  v.  Boore,  27  Law  J.  Rep.  (n.s.)  Exch. 
880;  8  Hurl.  &  N.  249. 

(B)  Registbatioit. 

(a)  When  necenary. 

To  entitle  an  insurance  company  to  the  exemp- 
tion from  registration  under  the  Joint-Stock  Com- 
panies Act,  20  &  21  Vict.  c.  14.  s.  27,  the  company 
must  have  been  formed  for  the  sole  purpose  of  insur- 
ance. A  company,  therefore,  formed  for  the  pur- 
pose of  lending  money,  as  well  as  for  insurance, 
must  be  registered  in  order  to  enable  it  to  sue.  The 
MdfMUsry  Adwmce  and  Life  Ataur,  Co.  v.  8miih,  27 
Law  J.  Rep.  (n.s.)  Exch.  479 ;  8  Hurl.  &  N.  543. 

iS!nn52e— -the  fact  that  an  insurance  company  lends 
out  its  funds,  does  not  necessarily  take  it  out  of  the 
exception,  such  an  investment  not  being  a  purpose 
for  which  the  company  was  formed.     Ibid. 

A  company  of  more  than  twenty-five  members 
was  constituted  by  a  deed  of  settlement,  which  stated 
that  the  object  of  the  company  was  to  enable  each 
member  to  become  the  possessor  of  a  fVeehold,  copy- 
hold or  leasehold  house  of  a  certain  value,  as  tenant 
to  the  company  at  a  rent  until  its  dissolution,  and 
afterwards  as  absolute  owner.  The  deed  provided 
that  the  sum  necessary  for  carrying  the  object  of  the 
company  into  effect  should  be  raised  by  the  aid  of 
monthly  subscriptions  and  rents  to  be  paid  by  mem- 
bers, and  by  the  sale  of  superfluous  houses  and  land, 
and  by  such  other  ways  and  means  as  thereinafter 
provided.  The  next  clause  of  the  deed  stated,  that 
the  business  of  the  company  should  be  to  take  on 
lease  or  purchase  certain  land,  and  to  erect  houses 
thereon,  and  to  take  down  and  rebuild  any  existing 
houses  on  the  land  so  taken  or  purchased,  **  and  to 
make  and  sell  bricks,  and  to  purchase  and  sell  all 
kinds  of  building  materials,  and  to  contract  for  and 
perform  all  kinds  of  work  in  the  building  business 
and  in  relation  thereto."  The  deed  enabled  the 
company  to  borrow  money  to  be  applied  to  building 
houses  for  the  purposes  of  the  society;  and  aU 
monies  received  ttom  subscriptions  or  from  any 
other  source  were  to  be  paid  to  the  bankers  <xF 
the  company.  There  were  provisions  for  the  allot- 
ment of  houses  to  members  when  a  sufficient  num« 
ber  for  that  purpoae  had  been  erected;  aad  when 


every  member  had  obtained  a  house  aoswerable  to 
the  shares  subscribed  for,  and  all  subscriptions,  rents 
and  fines  had  been  made  good  by  the  members,  the 
company  was  to  be  wound  up  and  dissolved:— 
Held,  that  this  was  not  a  company  established  *'for 
any  purpose  of  profit,"  within  the  7&8Vict  c.  110, 
and,  therefore,  that  it  was  not  required  to  be  regis- 
tered under  that  act.  Jfoors  v.  Rawlii\g»^  28  Law 
J.  Bep.  (ff.s.)  C.P.  247;  6  Com.  B.  Rep.  N.S.  289. 

(P)  Provisional  Registration, 

Where  the  defendant,  a  promoter  of  a  joint- 
rtock  company,  provisionally  registered  under  the 
7  &  8  Vict  c.  110,  entered  into  a  written  contract  m 
his  own  name  for  rooms  for  the  use  of  the  company, 
and  the  rooms  were  occupied  by  the  company  after 
complete  registration, — ^Held,  that,  although  as 
against  the  company  this  contract  was  illegal  and 
void,  yet  that  the  defondant,  who  had  entered  into 
it  in  his  own  name,  was  liaUe.  Job  v.  Latnh,  25 
Iaw  J.  Rep.  (n.8.)  Exch.  87;  11  Exch.  Rep.  539. 

(c)  Certificate  of  Complete  Beffistration. 

The  certificate  of  the  registration  of  a  joint-etock 
company,  under  the  hand  of  the  assistant  registrar, 
is  admissible  in  evidence,  without  any  allegation  in 
the  certificate,  or  proof  (diunde,  of  the  absence  of 
the  registrar,  although,  by  section  19.  of  the  statute 
7  &  8  Vict.  c.  1 10,  the  assistant  registrar  is  only 
empowered  to  act  in  the  absence  of  his  principal. 
Baker  v.  Cave,  26  Iaw  J.  Rep.  (n.8.)  Exch.  190; 
1  Hurl.  &  N.  674. 

(d)  Rectification  of  ihe  Register. 

Under  the  Joint- Stock  Companies  Act,  19&20 
Vict.  c.  47.  8.  23,  the  Court  declined  to  order  a 
company  to  rectify  their  registry  by  removing  the 
name  of  a  person  from  it,  and  inserting  that  of 
another  as  the  holder  of  certain  shares;  it  appearing 
that  an  action  by  the  company  against  the  applicant 
for  calls  upon  the  shares,  alleged  to  have  been  due 
before  and  at  the  time  of  the  transfer,  was  pending 
at  the  time  of  the  application.  E»  parte  ffarriSf 
in  re  the  Anglo-Porcelain  Co,,  29  Law  J.  Rep. 
(n.8.)  Exch.  364;  5  Huri.  &  N.  809. 

The  power  given  to  the  Court  by  the  25th  section 
of  the  Joint-Stock  Companies  Act,  1856,  to  order 
the  register  to  be  rectified  was  intended  to  avoid  the 
inconvenience  arising  from  capricious  or  frivolous 
objections  on  the  part  of  the  company;  but  the  Court 
will  not  entertain  such  an  application  where  there  is 
an  important  question  to  be  tried  as  to  the  right  of 
the  applicant  to  have  the  register  rectified.  Re  the 
British  Sugar  Refining  Co.,  ex  paste  Parte,  26  Law 
J.  Rep.  (v.&)  Chanc.  869;  8  Kay  &.  J.  408. 

(C)  Liabilities  of  thi  Company. 

The  deed  of  settlement  of  a  joint-stoek  insnranoe 
company,  established  and  completely  registered  un- 
der the  7  &  8  Vict  c.  110,  provided,  **  the  common 
seal  shall  not  be  affixed  to  any  policy,  except  by  an 
order  signed  by  three  directors  and  countersigned  by 
the  manager'*: — Held,  that  a  policy,  to  which  the 
common  seal  had  been  affixed  by  the  proper  officers, 
bond  fide  effiwted  by  the  assured,  and  otherwise  in 
accordance  with  the  deed  of  settlement,  was  not  ren- 
dered Toid  as  against  the  company  for  want  of  an 
Older  to  affix  the  seal.    The  Prinee  i^f  Walet  Ltfe 
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cnul  Bdueathtud  Asawr.  Co.  t.  Harding,  27  Law 
J.  Rep.  (9.8.)  Q.B.  297;  E.  B.  &  E.  1B2. 

Tbe  plaintiflii  and  the  defendant,  two  infnirance 
companies,  had  Gross  accounts  on  assurances  mu* 
tuallj  giranted  and  effected,  and  by  their  course  of 
dealing  premiums  due  on  policies  effected  by  one 
company  with  the  other  were  not  paid  in  cash,  but 
a  receipt  was  g^ven  for  each  premium,  as  if  so  paid, 
within  the  time  limited  for  the  payment,  and  the 
premiums  were  entered  as  paid  in  the  accounts;  the 
accounts  were  settled  from  time  to  time,  and  the 
balance  struck,  and  payment  made  of  the  balance. 
A  receipt  was  thus  given  for  a  premium  on  a  policy 
effbeted  by  the  plaintiff  with  the  defendants  within 
the  time  for  payment,  and  the  amount  was  entered 
in  the  account  as  paid  by  the  plaintifis.  After  the 
time  for  payment  had  elapsed,  but  before  the  next 
settlement  of  the  current  account,  the  life  died : — 
Held,  that  there  had  been  a  payment  of  the  premium 
sufficient  to  keep  the  policy  alive.     Ibid. 

A  j<mit-stock  company,  being  duly  registered 
under  the  19  &  20  Vict.  c.  47.  with  limited  liability, 
a  bill  of  exchange  was  addressed  to  the  company,  as 
drawees,  by  their  name,  omitting  '*  limited,"  and  the 
defendant,  who  was  secretary  to  the  company,  and 
had  authoritv  to  accept  bills  for  the  company,  ac- 
cepted the  bill  in  his  own  name,  adding  "  secretary 
to  the  said  compnny**: — Held,  that  the  acceptance 
was  intended  as  the  acceptance  of  the  company,  and 
the  defendant  whs  therefore  personally  liable  to  the 
holder  of  the  bill,  under  the  Slst  section  of  the  act, 
by  reason  of  the  omission  of  the  word  "  limited.'** 
Penrote  t.  Martyn  or  Martyr^  28  Law  J.  Rep. 
<s.s.)  Q.B.  28;  E.  B.  &  E.  499. 

Where  a  company  had  been  registered,  under  the 
7  &  8  VicL  c.  110,  as  a  fire  insurance  company,  and 
had  a  common  seal  by  that  name,  and  afterwards 
embarked  in  the  business  of  a  marine  insurance 
company,  and  had  a  seal  made  as  such,  and  marine 
poUoes  were  issued  by  their  manager  with  the  new 
seal  attached  thereto,  but  not  containing  a  prorision 
imperatively  required  by  the  deed  (as  to  the  liability 
of  the  funds  of  the  company),  nor  signed  by  direc* 
toiB  pursuant  to  section  44.  of  the  act, — Held,  that 
the  company  were  not  liable  on  the  policies,  nor  in 
respect  of  an  adjustment  thereon  by  their  manager. 
Hamhro  ▼.  the  fftUl  and  London  Fire  Intur.  Co, 
28  Law  J.  Rep.  (ir.  s )  Exch.  62 ;  8  Hurl.  &  N.  789. 

(D)  DxBiOTons. 

(a)  Power  to  Contract, 

Bj  the  deed  of  settlement  of  a  joint-stock  com- 
pany, the  directors  were  authorized  to  borrow,  under 
the  common  seal  of  the  company,  such  sums  as 
should,  from-  time  to  time,  by  a  resolution  passed  at 
a  general  meeting  of  the  company,  be  authorized  to 
be  borrowed,  not  to  exceed  a  certain  sum.  At  a 
general  meeting,  the  directors  were  authorized  to 
borrow^  such  sums  and  at  such  interest  and  for  such 
periods  as  they  might  deem  expedient,  in  accordance 
with  the  provisions  of  the  deed  of  settlement  and 
the  act  of  parliament.  The  directors  baring  borrowed 
1,000/.  on  bond,  under  the  common  seal  of  the  com- 
pany, it  was  held,  that  the  company  were  liable  to 
repay  the  amount,  whether  the  resolution  was  or  was 
not  a  sufficient  authority  to  the  directors  to  borrow; 
for  though  parties  dealing  with  joint  stock  companies 
ate  bound  to  take  notice  of  any  llmit^ition  of  the 
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authority  of  the  directon  in  the  deed  of  settlement, 
yet,  where  the  directors,  as  in  this  case,  have  power 
to  borrow,  the  lenders  of  the  money  have  a  ri^ht  to 
presume  that  the  company  which  put  forward  their 
directors  as  authorized  to  borrow,  have  taken  every 
step  requisite  to  empower  them  to  do  so.  TJie  Royal 
BriUth  Bank  v.  Tu.rquand  (in  error),  25  Law  J. 
Rep.  (M.S.)  Q.B.  317;  6  £.  &  B.  327:  affirming  the 
judgment  below,  24  Law  J.  Rep.  (if. 8.)  Q.B.  327; 
5  E.  &  B.  248. 

Where  directors  of  a  joint-stock  company  are 
authorized  by  its  deed  of  settlement  to  draw  or  accept 
bills  of  exchange,  a  proviso  in  the  deed  that  such 
bills  shall  be  so  made  or  accepted,  ftc.  as  to  be  bind- 
ing on  the  company  and  on  the  tthareholders,  to  the 
extent  of  the  respective  shares  held  by  them  in  the 
capital  atock  of  the  company  and  no  farther,  is  re- 
pugnant and  void,  and  the  bills  drawn  or  accepted 
by  the  directors  in  conformity  with  the  provisions  of 
the  Joint-Stock  Companies  Act,  7  ft  8  Vict.  c.  1 10. 
a  45,  bind  the  company;  and  in  an  action  by  the 
payee  (it  not  being  proved  that  he  had  actual  notice 
of  the  provision  in  the  deed)  it  was  held  that  he  was 
entitled  to  recover.  Cordon  v.  thf  Sea,  Fire  and 
Life  Amur.  Soc.,  26  Law  J.  Rep.  (iv.&)  Exch.  202; 
1  Hurl.  &  N.  599. 

In  an  action  against  a  joint-stock  company,  on  a 
tiebenture,  reciting  the  borrowing  of  the  money  which 
it  secured,  it  is  no  defence  that  there  was  not  a  reso- 
lution come  to  at  a  special  general  meeting  autho- 
rizing the  directors  to  borrow  under  the  provisions  of 
the  deed  of  settlement  —  confirming  The  Royal 
BriHA  Bank  v.  TurqtMnd.  Agar  v.  the  Aihenawn 
Life  Aitur.  Soc.,  27  I^w  J.  Rep.  (n.s.)  C.P.  95 ;  3 
Com.  B.  Rep.  N.S.  725. 

The  12th  section  of  the  deed  of  settlement  referred 
to  borrowing  money;  the  27th  provided  that  the 
directors  might  effect  insurances,  and  sell  reversions 
and  annuities,  and  grant  endowments;  and  the  28th 
provided  that** every  policy,  endowment,  grant  of 
annuity,  or  other  instrument  required  in  tiie  trans- 
actions aforesaid,  should  be  under  the  hands  of  not 
less  than  three  directors" : — Held,  that  the 28th  sec- 
tion  applied  only  to  instruments  ejtudem  generi*  with 
those  mentioned  in  the  27th,  aud  not  to  debentures. 
Ibid. 

Queere,  per  WiUiamSt  J.,  whether  the  directors 
had  power  to  provide  in  their  deed  of  settlement  that 
a  deed  which  would  be  valid  under  the  44th  section 
of  the  Joint-Stock  Companies  Act^  7  &  8  Vict.  c.llO. 
(requiring  the  signatures  of  two  directors  only),  shall 
not  be  v^id  unless  signed  by  three  directors.     Ibid. 

The  directors  of  a  joint-stock  insurance  company, 
registered  under  7  &  8  Vict.  c.  110,  who  were  autho- 
rized by  the  deed  of  settlement  to  draw  bills  on 
account  of  the  company  only  when  they  were  so 
drawn  for  the  purposes  of  the  company,  drew  a  bill 
on  behalf  of  the  company  in  payment  of  a  claim  due 
to  the  plaintiff  on  a  policy  effected  by  him  with  an- 
other company,  the  business  of  which  was  attempted 
to  be  assigned  to  the  first-mentioned  company  by  a 
deed  of  amalgamation  of  the  two  companies.  The 
amalgamation  failed,  and  the  deed  of  amalgamation 
was  illegal  and  void,  but  the  bill  was  given  to  and 
received  by  the  plaintiff  upon  the  suppontion  that 
such  deed  whs  valid.  The  issuing  of  the  said  bill 
was  no  part  of  the  ordinary  business  of  the  said  first- 
mentioned  company: — >Held,that  the  plaintiff  could 
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not  recoTer  againat  such  company  on  the  bill,  as  the 
directors  had  no  authority  to  draw  it,  and  the  plain- 
tiff (being  taken  to  have  had  knowledge  of  the  con* 
tents  of  the  deed  of  settlement)  must  be  considered 
to  have  had  notice  of  the  want  of  such  authority. 
Balfour  ▼.  Ernest,  Official  Manager  of  the  Sea,  Fire 
and  Life  Astur.  Soc.,  28  Law  J.  Rep.  (n.s.)  G.P. 
170 ;  5  Com.  B.  Rep.  N.S.  601. 

The  liability  of  shareholders  of  a  trading  company 
is  not  limited  by  the  amount  of  their  subscriptions 
to  the  joint  stock,  even  among  them8elves,and  though 
they  insisted  that  the  directors  had  negligently  and 
improvidently  spent  more  than  the  amount  sub- 
scribed, had  mismanaged  the  business,  had  violated 
the  provisions  of  the  partnership  deed,  and  had  sup- 
pressed important  facta,  and  that  no  majority  at  a 
general  meeting  could  bind  a  minority  for  acts  done 
in  contravention  of  the  provisions  of  the  partnership 
deed;  and  it  was  held  that  the  shareholders  were 
liable  to  contribute  towards  the  liquidation  of  a  sum 
of  32,300/.,  which  the  directors  had  borrowed  of  the 
bankers,  and  had  expended  for  the  purposes  of  the 
company;  and  that  a  call  must  be  made  for  payment 
of  the  amount,  with  interest  at  51,  per  cent.  In  re 
the  Norwich  Yam  Co.,  25  Law  J.  Rep.  (n.s.)  Chanc. 
601;  22  Beav.  148. 

A  managing  director  of  a  company  induced  con- 
tractors to  receive  payment  for  work  done  in  prefer- 
ence shares  of  5/.  each,  on  which  3/.  per  share  had 
been  paid,  upon  an  understanding,  which  was  con« 
firmed  by  a  resolution  at  a  board  meeting,  that  no 
more  than  8/.  per  share  would  be  called,  and  that 
they  would  indemnify  them  against  further  calls,  and 
also  accept  a  part  of  such  shares  at  par  in  payment 
of  calU,  should  any  be  made.  The  company  did 
afterwards  make  a  further  call,  but  they  reused  to 
abide  by  the  contract  or  the  resolution,  allying  that 
it  was  invalid.  Upon  a  bill  by  the  surviving  con- 
tractor against  the  managing  director  and  another  to 
obtain  a  performance  of  the  agreement, — Held,  upon 
demurrer,  that  the  directors  making  the  contract 
were  not  compellable  to  perform  the  agreement  or  to 
make  good  the  representations  made,  that  they  could 
nut  comply  with  any  decree  or  order  that  might  be 
made  for  the  specific  performance  of  the  agreement, 
and  that  the  remedy  was  at  law  in  an  action  for 
damages.  £Ui$  v.  Colman,  27  Law  J.  Rep.  (v.s.) 
Chanc.  611;  25  Beav.  662. 

A  joint-stock  company  was  registered  and  incor- 
porated under  the  19  &  20  Vict,  c  47.  It  had  a 
memorandum,  but  no  articles,  of  association.  It  was 
empowered  to  raise  money  at  interest  on  debentures 
for  payment  of  debts  contracted  in  the  due  working 
of  the  company.  A  bill  was  filedj  by  shareholders, 
to  restrain  the  directors  from  issuing  debentures  or 
other  securities  whereby  the  stock  and  assets  of  the 
company  might  be  charged  or  made  liable  for  the 
payment  of  any  money  borrowed  for  the  use  of  the 
company,  and  also  from  borrowing  money  on  deben- 
tures. A  motion  for  an  injunction  was  refused,  by 
one  of  the  Vice  ChanceUors,  on  the  ground  that  the 
directors  had  power  to  do  what  they  proposed,  and 
on  appeal  the  decision  was  affirmed,  and  a  demurrer, 
which  had  been  put  in  pending  the  appeal,  was 
ordered  to  stand  over,  without  prejudice,  all  questions 
bein(<  reserved  to  the  hearing  of  the  cause.  JBryon 
V.  the  Metropolitan  Saloon  Omnibus  Co.  (Limited), 
27  Law  J.  Rep.  (n.s.)  Chanc.  685;  3  De  Gex&  J.  123. 


A  company  was  incorporated  under  the  Joint-Stock 
Companies  Act,  1856,  the  objects  of  which  were  to 
purchase  a  number  of  vessels  and  run  them  between 
England  and  Australia,  or  to  let  out  the  same  for 
hire,  and  generally  to  transact  the  business  of  ship- 
ownera.  By  the  articles  of  association  the  business 
of  the  company,  and  all  matters  relating  to  the  com- 
pany and  the  affairs  thereof  were  to  be  controlled, 
managed  and  regulated  by  the  directors,  who  might 
exercise  and  do  all  such  powers,  discretions  and  things 
which  the  company  might  exercise  and  do  as  were 
not  by  the  Joint-Stock  Companies  Act,  or  by  the 
articles,  declared  to  be  exerciseable  or  done  by  the 
company  in  general  meeting.  Upon  demurrer  to  a 
bill  to  set  aside  a  mortgage  of  one  of  the  companyls 
ships  executed  by  the  directors, — Held,  that  the 
directors  had  power  to  execute  the  mortgage^  the 
power  not  being  required  either  by  the  act,  or  by  the 
articles  to  be  exercised  by  the  company  in  ^neral 
meeting.  The  A  %alralian  A  uxiUary  Steam  Clipper 
Co.  V.  Mowuey,  27  Law  J.  Rep.  (n.s.)  Chanc.  729 ; 
4  Kay  &  J.  733. 

By  the  deed  of  settlement  of  an  incorporated  joint- 
stock  company  the  directors  were  empowered  to  effect 
assurances  on  lives  on  such  terms  and  conditions  as 
they  should  think  proper ;  and  it  was  provided,  that 
every  policy,  &e.  should  be  given  under  the  hands 
of  not  less  than  three  of  the  directon  and  sealed 
with  the  common  seal  of  the  society,  and  that  thero 
should  be  contained  therein,  and  in  every  other  con- 
tract to  be  entered  into  on  behalf  of  the  company, 
in  or  about  the  premises,  a  reference  to  the  deled  of 
settlement ;  and  it  was  by  another  clause  declared 
that  it  should  be  competent  for  the  directon  gene- 
rally, where  the  deed  did  not  otherwise  provide,  to 
act  in  the  direction  of  the  concerns  of  the  society, 
and  to  do  all  such  things  as  might  be  requisite  in  that 
behalf.  Three  of  the  directors  having  signed  a  con- 
tract, not  under  seal,  to  grunt  a  policy  of  assurance,— 
Held,  that  the  directors  had  power  to  make  such  con- 
tract, and  that  the  same  was  binding  on  the  company. 
In  re  the  Joini-Stock  Companies  Winding*%p  AetSg 
1848, 1849 ;  and  InreUieA tlienanim Life  Assur.  Co, 
Ex  parte  the  Eagle  Insur.  Co.,  27  Law  J.  Rep.  (n.b.) 
Chanc.  829;  4  Kay  &  J.  549. 

Debentures  purporting  to  be  those  of  a  jointrstock 
company  completely  registered  under  stat.  7  &  8  Vict, 
c.  110.  were  issued  by  the  directon  of  the  company, 
pursuant  to  a  resolution  passed  by  a  meeting  of  the 
shareholders,  but  which  meeting  was  not  an  extra- 
ordinary general  meeting  duly  convened  and  consti- 
tuted according  to  the  provisions  of  the  deed  of  settle- 
ment of  the  company,  and  not  a  meeting,  therefore, 
having  power  to  increase  the  capital  of  the  company 
by  the  issue  of  debentures  or  otherwise.  The  issue 
was  procured  by  the  contrivance  of  the  chairman  of 
the  board  of  directon,  and  the  debentures  were  given 
to  P,  an  intimate  friend  of  his,  upon  terms  which 
were  fhiudulent  as  against  the  shareholders.  P  ailer- 
wards  transferred  them,  to  bis  broker  B,  to  secure  the 
balance  of  his  account  current  with  B,  and  B  subse- 
quently transferred  them  to  L,  who  being  a  customer 
of  B  took  them  upon  his  recommendation  as  an 
investment  at  the  price  alleged  by  B  to  be  the  price 
current  in  the  market.  L  had  no  notice  at  the  time 
of  the  circunAtances  under  which  the  debentures  had 
been  issued,  but  the  debentures  had  on  the  face  of 
them  a  false  recital,  that  they  were  given  to  P  by  the 
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d&eedon  and  oonient  of  the  proportion  of  the  share- 
holders empowered  by  the  deed  of  settlement  to  issue 
them.  Having  paid  the  purchase- money  to  B,  L  at 
once  took  the  transfeis  from  P  to  B  and  from  B  to 
himself  to  the  office  of  the  oompan  j,  and  on  the  next 
day  they  were  returned  to  him  by  the  secretary,  with 
the  seal  of  the  company  affixed,  and  signed  by  the 
secretary,  by  whom  the  debentures  haa  been  also 
signed  on  their  issue.  L  made  no  inquiry  to  ascer- 
tain the  circumstances  under  which  the  debentures 
had  been  issued;  but  two  half-yearly  payments  of 
interest  upon  the  debentures  were  subsequently  made 
to  L  by  the  directors.  Neither  these  payments  nor 
the  drcumstances  of  the  issue  of  the  debentures  were 
erer  made  the  subject  of  a  report  to  a  meeting  of 
shareholders  until  they  were  ascertained  and  repu* 
diaied  by  a  finance  committee  appointed  by  the  share- 
holders to  inquire  into  the  aiiaire  of  the  company. 
Tioe  Chancellor  Stuart  decided  that  the  company 
were  entitled  to  an  injunction  restraining  L  from  pro- 
ceeding in  an  action  commenced  by  him  against  the 
company  to  recover  the  sums  made  payable  upon  the 
dd»entures: — Held,  on  appeal,  affirming  that  deci- 
sion, that  the  shareholders  were  not  bound  by  the 
debentures,  and  that  the  purchaser  took  them  subject 
to  the  equities  of  the  first  obligee ;  that  a  person 
buying  debentures  of  a  joint-stock  company  is  bound 
to  ascertain  whether  they  are  tainted  with  fraud  or 
irregularity ;  and,  lastly,  that  the  facts  of  the  assign- 
neot  having  been  registered  and  of  interest  having 
been  paid  made  no  difference  unless  the  shareholders 
could  be  shewn  to  have  acquiesced.  TheAtkenaswn 
Life  Inmr.  Co,  v.  Pooley,  28  Law  J.  Rep.  (n  &) 
Chanc.  119;  3  De  Gez  &  J.  294;  1  Giff.  102. 

The  directors  of  a  company  are  trustees  for  the 
shareholders;  and,  therefore,  where  directors  con- 
tracted for  an  amalgamation  of  their  company  with 
another,  and  without  the  knowledge  of  the  share- 
holden  contracted  for  payments  to  themselves  of 
sums  of  money  as  a  compensation  for  their  prospec- 
tive interest  in  their  fees,  they  were,  upon  a  bill  filed 
by  a  shareholder  for  an  account,  compelled  to  pay 
such  monies  into  court.  Cfcukell  v.  Chaimhen,  28 
Law  J.  Sep.  (■.s )  Chanc  885;  26  Beav.  360. 

The  directors  of  a  company,  in  contravention  of 
their  deed  of  settlement,  drew  bills  of  exchange  to 
secure  a  debt  incurred  in  building  a  music-halLj  and 
at  the  same  time  mortgaged  the  building  to  secure 
the  payment  of  the  bills  of  exchange.  In  a  suit  by 
the  mortgAgee  for  foreclosure, — Held,  that  the  mort- 
gage vras  valid,  that  the  legal  estate  was  vested  in 
the  plaintiff,  and  that  the  company  could  not,  in  this 
foreclosure  suit  dispute  the  power  of  the  directors  to 
give  such  securitv  for  a  past  debt.  Scott  v.  CoUmmy 
28  Law  J.  Rep.  '(x.8.)  Chanc.  635;  26  Beav.  276. 

A  company  was  established  by  a  memorandum  of 
association,  pursuant  to  the  requirements  of  the 
JdntStock  Companies  Act  of  1856  (19  &  20  Vict 
c  47),  which  stated  the  object  to  be  "the  purchase 
of  land  for  the  erection,  furnishing,  and  maintenance 
of  an  hotel,  the  carrying  on  of  the  usual  business  of 
an  hotel  and  tavern  therein,  and  the  doing  of  all  such 
things  as  are  incidental  or  otherwise  conducive  to  the 
attainment  of  those  objects.^  Land  having  been 
purchased,  a  building  was  erected,  but  whilst  it  was 
undeoorated  and  unftimished,  the  directors,  with  the 
concurrence  of  a  majority  of  shareholders,  entered 
into  an  agreement  with  ailepartmeot  of  Government 


to  let  a  large  portion  of  the  building  for  a  period  of 
three  years  certain,  with  power  to  lessees  to  extend 
the  term  to  five  years,  at  an  annual  rent  of  6,000iL, 
power  being  reserved  to  the  lessors  to  supply  all  pro- 
visions, wines  and  liquors.  A  shareholder,  dissatisfied 
with  this  agreement,  filed  his  bill  for  an  injunction  to 
restrain  the  granting  of  the  lease,  and  the  application 
of  the  funds  of  the  company  to  such  purposes.  It 
was  proved  that  2,000i  of  the  company^  fhnds 
would  be  required  to  adapt  the  part  proposed  to  be 
let  to  the  purposes  of  the  lessees,  and  after  their 
occupancy  to  restore  it  for  hotel  purposes,  and  that 
the  available  funds  of  the  company  were  nearly 
exhausted.  One  of  the  Vice  Chancellors  refused 
the  injunction,  and  dismissed  the  bill,  with  costs. 
On  appeal  to  the  Lords  Justices,  this  decision  was 
confirmed:  Lord  Justice  Knight  Bruce  being  of 
opinion  that,  as  no  fraud  was  imputed,  and  the  busi- 
ness of  the  company  had  not  commenced,  and  as  a 
considerable  portion  of  the  building  would  still 
remain  for  hotel  purposes,  the  directors  were  justified 
in  entering  into  the  agreement,  and,  therefore,  the 
decision  of  the  Vice  Chancellor  was  confirmed. 
Lord  Justice  Turner^  however,  dissented,  and 
thought  the  injunction  ought  to  have  been  granted, 
being  of  opinion  that  the  purposes  contemplated  by 
the  proposed  lease  were  neither  *^the  usual  business 
of  an  hotel  and  tavern,**  nor  were  ** things  which  are 
incidentnl  or  otherwise  conducive  to  the  attainment 
of  the  above  objects,"  and  that  the  constitution  of 
the  company  did  not  authorize  the  directors  and 
shareholders  to  carry  the  proposal  into  effect.  Simp* 
mnv.thc  Westminster  Palace  HUel  Co.  (Limited),  29 
Law  J.  Rep.  (h.8.)  Chanc.561;  2DeGex,  F.&  J.  141. 

By  the  deed  of  settlement  of  a  joint-stock  com- 
pany power  was  given  to  a  meeting,  consisting  of  two- 
thirds  in  number  and  value  of  the  shareholders,  to 
authorize  the  directors  to  borrow  money  upon  deben- 
tures ;  and  at  a  meeting  of  shareholders  holding  less 
than  two- thirds  of  the  shares  it  was  resolved  that  the 
directors  should  be  authorized  to  borrow  money  on 
debentures.  The  directors  accordingly  borrowed  on 
debentures  divers  sums  of  money,  which  were  applied 
in  discharging  the  debts  and  liabilities  of  the  com- 
pany. The  debenture  debts  regularly  appeared  in 
the  report  of  the  directors,  which  were  confirmed  at 
the  annual  general  meetings  of  the  ^areholders, 
and  interest  was  regularly  paid  with  the  consent  of 
the  shareholders  until  the  winding  up  of  the  com- 
pany, a  period  of  two  years: — Held,  that  though  the 
debentures  were  clearly  improperly  issued,  yet,  as  the 
money  had  been  raised  and  applied  for  the  benefit 
of  the  company,  and  the  shareholders  had  acquiesced* 
for  two  years,  it  was  too  late  now  to  dispute  their 
validity.  Re  ike  Magdalena  Steam  Navigation  Co.^ 
29  Law  J.  Rep.  (n.s.)  Chanc.  667;  John.  690. 

The  plaintiff  agreed  to  sell  a  colliery  to  a  joint* 
stock  company  for  8,000/.  in  paid-up  shares;  but 
there  was  a  private  arrangement,  not  communicated 
to  the  shareholders,  that  2,5002.  of  these  should  be 
given  as  a  bonus  to  the  directors: — Held,  that  the 
plaintiff  could  not  sustain  a  bill  for  specific  perform- 
ance. Maxtodl  V.  tJie  Port  Temumt  Patent  Steam 
Fuel  and  Coal  Co,,  24  Beav.  495. 

(6)  Rights  and  Liabilities, 

The  defendant  and  others,  forming  the  board  of 
management  of  a  joint-stock  company,  for  the  purr 
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pose  of  getting  the  shares  of  the  company  inserted 
in  the  Official  List  of  the  Stock  Exchange,  through 
their  secrettiry,  untruly  represented  that  two-thirds 
of  the  scrip  had  been  pitid  upon.  The  shares  being 
in  consequence  of  that  representation  inserted  in  the 
Official  List,  the  plaintiff,  knowing  the  requirements 
of  the  Slock  Exchange,  on  the  faith  that  two-thirds 
of  the  scrip  had  been  paid  upon,  purchased  shares 
in  the  company.  The  jury  having  found  that  the 
representation  was  made  fraudulently, — Held,  that 
the  defendant  was  liable  to  the  damages  sustained 
by  the  plaintiff,  although  the  representation  was  not 
m«de  to  him  directly.  Bedford  ▼.  JSagtkaw,  29 
Law  J.  Rep.  (N.S.)  Exch.  59;  4  Hurl.  &  N.  538. 

The  defendants,  directors  of  a  registered  joint- 
stock  company,  at  a  meeting  of  the  directors,  ordered 
E,  the  secretary,  to  accept  a  bill  of  exchange  io 
favour  of  a  shareholder  to  whom  the  company  was 
indebted  for  work  dnne.  The  secretary  accepted 
the  bill  (which  was  drawn  on  the  company)  **  by 
order  of  the  directors,  on  behalf  of  the  company." 
The  company's  deed  prohibited  the  directors  accept- 
ing bills.  The  plaintiffs,  indorsees  of  the  bill,  in  one 
count  alleged  that  the  defendants  accepted  the  bill 
by  E,  their  agent,  and  in  a  second  count  alleged 
that  they,  assuming  to  be  directors  of  the  company, 
felsely  pretended  that  they  had  authority  to  accept 
and  to  order  £  to  accept  on  behalf  of  the  company, 
whereby  the  plaintiffs,  relying  upon  the  acceptance, 
believed  that  it  was  duly  authorized  by  the  com- 
pany, and  took  the  bill  for  value: — Held,  that  the 
defendants  were  not  liable  on  the  first  count,  the 
acceptance  not  being  by  E  on  their  behalf;  also, 
that  on  pleas  to  the  second  count,  of  not  guilty  and 
a  traverse  of  the  allegation  that  the  plaintiffs  took 
the  bill  in  reliance  upon  the  acceptance  as  being 
authorized  by  the  company,  the  defendants  were 
entitled  to  the  verdict,  there  being  no  evidence  that 
the  plaintiffs  gave  value  for  the  bill,  or  that  they 
were  otherwise  injured.  Eeuiwood  v.  Bain,  28 
Law  J.  Rep.  (n.s.)  Exch.  74;  3  Hurl.  &  N.  738. 

Qutere — Whether,  if  the  plaintiii^  had  given 
value,  the  action  was  maintainable.     Ibid. 

A  promissory  note  in  this  form,  ^  Three  months 
after  date  we  jointly  promise  to  pay  F  S,  or  order, 
600/.  for  value  received  in  stock  on  account  of  the 
London  and  Birmingham  Iron  and  Hardware  Com- 
pany, Limited,*'  was  signed  by  three  of  the  directors 
of  the  company : — Held,  that  this  was  a  note  made 
in  the  name  of  the  company  within  the  Joint-Stock 
Companies  Act,  19  &  20  Vict.  c.  47.  s.  43,  and  was 
therefore  binding  on  the  company,  and  not  on  the 
directors  individually,  who  signed  it.  Lindua  ▼• 
Melrose  (Ex.  Ch.),  25  Law  J.  Rep.  (n.s.)  Exch. 
326;  2  Hurl.  &  N.  293;  3  Hurl.  &  N.  177. 

The  defendants,  being  two  directors  of  a  joint- 
stock  company,  incorporated  under  the  7  &  8  Vict. 
c.  110,  signed  a  promissory  note  in  this  form: 
^  Three  months  after  date  we,  two  of  the  directors 
of  the  ALA  Society,  by  and  on  behalf  of  the  said 
society,  do  hereby  promise  to  pay  to  M  or  order  the 
sum  of  67/.  value  received,**  and  which  note  was 
sealed  with  the  seal  of  the  society,  but  was  not  coun- 
tersigned by  the  secretary  or  officer  of  the  company 
in  accordance  with  section  46.  of  the  act: — Held, 
that  the  defendants  could  not  be  sued  individually 
on  the  note.  Aggs  v.  Nicholson^  25  Law  J.  Rep. 
(N.s.)  Exch.  348;  1  Hurl.  &  N.  165. 


Semhle — the  note  might  be  enforoed  against  th^ 
company,  the  counter-signature  being  merely  diree4 
tory.     Ibid. 

^In  winding  up  a  company  the  directors  will,  aa 
against  the  shareholders,  be  allowed  their  ibea  for 
attendance  at  board  and  other  meetings,  when  the 
same  have  been  sanctioned  at  the  general  annual 
meetings  of  the  shareholders,  though  in  the  result 
the  dealings  of  the  company  were  unfavourable.  /» 
re  tJie  Commercial  and  General  Life  Aa9ur,,An* 
nutty,  Family  Bndoumunt  and  Zoan»  A8$oe^  ex 
parte  JoKnaon,  27  Law  J.  Rep.  (njs.)  Chanc.  803. 

Directors  of  a  company  subscribed  for  a  large 
number  of  shares  in  their  respective  names,  but  they 
paid  the  deposit  upon  a  small  number  only.  At  a 
board  they  resolved  to  cancel  the  shares  upon  which 
they  had  paid  no  deposit,  and  they  also  purchased 
the  shares  of  another  director,  who  desired  to  retire^ 
and  paid  for  them  out  of  the  funds  of  the  company. 
At  a  general  meeting  the  shareholders  confirmed 
the  resolution.  Upon  a  bill  of  some  of  the  share- 
holders, alleging  that  these  acts  were  not  authorised 
either  by  the  constitution  of  the  company  or  by  the 
deed  of  settlement,  and  that  they  were  a  fraud  upon 
the  shareholders, — Held,  at  the  Rolls,  upon  de<- 
murrer,  that  the  allegations  were  sufficient  to  Bnp« 
port  the  bill,  and  that  the  demurrer  must  be  over* 
ruled;  and  this  decision  was  affirmed  on  appeal. 
HodgTcinaon  v.  (he  NcUional  Live  Stock  Inmr^ 
Co,,  28  Law  J.  Rep.  (n.s.)  Chanc.  676;  4  De  Ges 
&  J.  422;  26  Beav.  473. 

Where  a  person,  although  not  properly  appointed 
a  director  of  a  joint-stock  company,  sits  at  the  board 
and  acts  as  such,  the  Court  will,  under  the  29tb 
section  of  the  7  &  8  Vict.  c.  1 1 0,  so  far  treat  him  as 
a  director  as  to  disallow  his  claim  under  a  contract 
for  executing  works  for  the  company.  Be  the  S<nUh 
Essex  Gaslight  and  Coke  Co.,  ex  parte  Stears^  29 
Law  J.  Rep.  (n.s.)  Chanc.  43;  John.  480. 

A  company  being  desirous  of  milling  money  for 
carrying  on  their  business  passed  a  resolution  autho* 
rising  some  of  their  directors  to  procure  a  loan  from 
an  insurance  office.  Two  of  the  directors  obtained 
the  money  upon  giving  their  personal  security,  and 
effecting  an  insurance  of  their  lives  and  assigning 
the  policy  to  the  insurance  office.  It  was  well 
known  to  all  parties  that  the  money  was  borrowed 
expreaslv  for  the  benefit  of  the  company,  and  the 
transaction  was  approved  of  at  the  next  general 
meeting,  but  no  formal  confirmation  was  then 
adopted : — Held,  that  this  contract  came  within  the 
29th  section  of  the  7  &  8  Vict.  c.  110,  as  being  one 
in  which  a  director  was  interested,  and  could  not 
therefore  be  enforced  against  the  company ;  but^ 
nevertheless,  the  director  was  entitled  to  a  chiim 
against  the  company  for  so  much  of  the  money  bor- 
rowed by  him  as  should  have  been  properly  applied 
for  the  purposes  of  the  company.  In  re  Uie  Patent 
Steam  Fuel  Co.,  ex  parte  Baker,  29  Law  J.  Rep. 
(n.8.)  Chanc.  409;  1  Dr.  &,  Sm.  55. 

The  directors  of  a  company  are  trustees,  and  they 
have  attached  to  them,  for  the  benefit  of  the  share- 
holders, all  the  liabilities  and  duties  which  attach  ta 
a  trustee  and  agent  If,  therefore,  a  director  enter 
into  a  contract  for  the  company,  he  can  derive  no 
personal  benefit  from  it  27ie  Greai  LuxemJxfurs^ 
BaiL  Co.  v.  Magnay,  25  Beav.  586. 

A  railway  company  furnished  a  director  with  a 
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large  sum  of  money  lo  enable  hira  to  purchase  the 
**  coDcession"  of  another  line.  He  purchased  it,  as 
it  turned  out,  iVom  himself,  he  being  the  concealed 
owner  of  it : — Held,  that  U)e  transaction  could  not 
stand,  but  that  the  company  must  adopt  or  repu- 
diate  the  transaction  altogether ;  and,  the  company 
haling  sold  the  concession  pending  a  suit  impeach* 
ing  the  transaction,  held,  also,  that  they  could  have 
no  relief  either  as  to  the  application  of  the  money 
or  otherwise.    Ibid. 

.  The  directOTs  of  a  loan  company  were  empowered 
to  borrow  money;  but  directors,  who  were  *' con- 
cerned in  or  participated  in  the  profits  of  any  con- 
tract with  the  company,'*  vacated  their  offices.  The 
Chairman  lent  money  to  the  company  at  high  inter- 
est, which  was  afterwards  lent  out  at  a  profit : — Held, 
that  this  was  warranted  by  the  rules.  Mwk  v.  if  o^ 
hdue,  27  Beav.  398. 

Discounting  the  bills  of  a  director  is  a  lending  of 
money  within  a  clause  prohibiting  loans  to  share- 
holders.    Ibid. 

•  Decree  to  compel  directors  in  a  joint-stock  com- 
|Mny  to  take  shares  subscribed  for  by  them,  and 
which  were  transferable,  refused.     Ibid. 

A  director  of  a  joint-btock  company  proposed 
to  his  co-directors  that  for  the  benefit  of  the  com- 
pany each  of  them  should  take  a  certain  number  of 
shares,  to  be  held  in  tnist  for  the  company;  and,  to 
set  the  example,  he  signed  the  deed  for  2,000  shares. 
No  note  of  the  proposal  was  entered  on  the  minutes, 
nor  were  the  shares  handed  over  to  him.  No  other 
director  followed  his  example;  but  subsequently,  he 
being  still  a  director,  his  name  was  returned  to  the 
Stamp  Office,  for  the  shares.  Afterwards,  having 
ceased  to  be  a  director,  and  having  reason  to  know 
that  the  company  was  in  failing  circumstances,  he 
procured  the  shares  to  be  cancelled  by  the  directors: 
— Held,  upon  the  terms  of  the  company's  deed  of 
settlement,  that  it  was  ultra  vires  on  the  part  of  the 
directors,  they  having  no  power  to  cancel  or  dimi- 
nish the  capital,  but  only  to  forfeit  shares  for  the 
benefit  of  the  company,  and  was  a  fraud  on  the  part 
of  the  shareholder,  and  he  was  accordingly  held  to 
be  a  contributory  in  respect  of  those  share?.  In 
re  the  Athenawn  Astur.  Soc. ;  RichmoyuTe  case  and 
Painter  8  caee,  4  Kay  &  J.  305. 

(c)  Contracts  helwetn. 

An  agreement  appointing  a  director  of  a  life 
BSSBfance  company  to  select  agents  and  medical 
referees  for  the  company,  the  director  to  be  paid  a 
commission  on  policies  effected,  is  not  a  contract  of 
service  within  the  exception  to  section  29.  of  the 
Joint-Stock  Companies  Act,  7  &  8  Vict  c.  110, 
whid)  enacts,  that  if  any  contract  or  dealing  (**  except 
a  policy  of  assurance,  grant  of  annuity,  or  contract 
fbr  the  purchase  of  an  article,  or  of  service,  which  is 
respectively  the  subject  of  the  proper  business  of  the 
company  *')  shall  be  entered  into,  in  which  any  director 
shall  be  interested,  then  the  terms  of  such  contract 
or  dealing  shall  be  submitted  to  the  next  general  or 
special  meeting  of  the  shareholders  to  be  summoned 
fbr  that  purpose,  aud  that  no  such  contract  shall 
have  force  until  approved  and  confirmed  by  the 
majority  of  votes  of  the  shareholders  present  at  such 
meeting.  Therefore,  where  the  directors  of  a  joint- 
stock  life  assurance  company,  by  resoIution,appointed 
the  plaintiff  a  director,  to  select  agents  and  medical 


referees,  the  phiintiff  to  be  allowed  a  commission  of 
3/.  per  cent,  on  the  premiums  of  all  policies  effected 
through  such  agencies,  but  the  resolution  was  not 
submitted  to,  or  approved  and  confirmed  by,  a 
meeting  of  the  shareholders,  it  was  held  that,  the 
contract  being  void,  the  plaintiff  could  not  maintain 
an  action  for  the  commiwion.  Poole  v.  the  National 
Provincial  Life  Assur.  Soc.,  27  Law  J.  Rep.  (h.s.) 
Exch.  219;  2  Hurl.  &  N.  687. 

In  consequence  of  disagreements  between  the 
directors  of  a  joint-stock  company  (the  plaintiff  and 
four  other  directors  differing  f^-om  the  defendants, 
six  other  directors,)  a  deed  was  executed  between 
the  defendants  of  the  first  part,  and  the  plaintiff  and 
his  set  of  directors  of  the  second  part;  which  recited 
that  the  parties  of  the  second  part  were  desirous  of 
retiring  from  the  direction  of  the  company,  and  that 
it  had  been  agreed  that  they  should  give  up  all 
interest  which  they  had  therein,  whether  as  directors 
or  shareholdeis;  that  it  had  been  further  agreed  that 
the  parties  of  the  first  part  (the  defendants)  should 
immediately  cause  all  the  shares  held  by  those  of 
the  second  part  to  be  transferred  into  the  names  of 
the  defendants,  and  that  no  further  shares  should  be 
issued  until  the  said  shares  should  have  been  trans- 
ferred to  other  persons  applying  for  shares;  and  it 
was  witnessed,  that  in  consideration  of  the  premises, 
and  of  the  covenant  by  the  defendants,  the  parties 
of  the  second  part,  and  each  of  them,  did  relinquish 
and  release  to  and  in  favour  of  the  company  all  their 
rights  and  interests  in  the  company,  and  in  the  funds 
and  effects  thereof;  and  in  consideration  of  the  pre- 
mises and  of  such  relinquishment,  the  defendants 
covenanted  with  the  parties  of  the  second  part,  their 
executors,  administrators  and  assigns,  that  they  would, 
on  the  execution  of  the  deed,  cause  all  the  shares 
held  by  those  parties  to  be  transferred  into  the  names 
of  the  defendants,  and  that  the  company  should  not 
issue  any  fresh  shares  until  such  shares  had  been 
transferred  to  the  names  of  other  persons,  and  that 
they  would  cause  the  transfer  of  such  shares  to  be 
duly  registered  under  the  provisions  of  the  Joint- 
Stock  Companies  Registration  Act  for  the  protection 
of  retiring  shareholders,  and  would  do  all  such  other 
acts  as  might  be  necessary  under  the  act  for  ter- 
minating the  liabilities  of  the  retiring  directors,  and 
would  pay  to  them,  their  executon,  administrators 
and  assigns,  all  money  advanced  by  them  to  the 
company,  and  would  at  their  own  costs  and  chaiges 
save  harmless  and  indemnified  the  parties  of  the 
second  part,  their  executors,  administraton  and 
assigns,  from  all  future  actions,  payments,  damages, 
claims  and  demands,  in  respect  of  the  company  or 
of  the  shares,  or  in  any  way  relating  to  the  premises. 
There  were  two  other  directors,  between  whom  and 
the  defendants  a  similar  deed  was  executed.  Each 
of  the  retiring  directors,  on  executing  the  deed, 
received  a  cheque  (which  was  paid  out  of  the  funds  of 
the  company)  for  the  amount  payable  to  him  under 
it,  the  plaintiff  thus  receiving  50/.,  the  amount  of 
deposits  paid  on  the  shares  which  he  held;  and  each 
executed  transfera  of  his  shares  (there  being  none 
jointly  held  by  them)  to  the  defendants.  There  were 
other  shareholdere  of  the  company,  who  were  not 
informed  of  the  deed,  or  of  the  proceedings  under  it, 
and  neither  the  deed  nor  the  proceedings  were  ever 
brought  before  a  general  meeting  of  the  shareholders. 
The  shares  were  re-issued  to  the  public  on  account 
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of  thd  company.  The  compimy  wai  afterwaTda 
wound  up,  and  the  plaintiff  was  put  on  the  list  of 
oontributories  in  respect  of  the  shares  which  he  had 
transferred  to  the  defendants,  on  the  ground  that 
tiie  transfer  was  invalid,  and  he  was  compelled  to 
refiind  the  50^,  and  to  pay  calls  amounting  to  3001. 
The  other  retiring  directors  were  similarly  treated. 
The  plaintiff  having  brought  an  action  alone  against 
the  defendants,  for  a  breach  of  the  oovenant  of  in- 
demnity in  the  deed, — Held,  that  the  deed  was  not 
void  as  a  fraud  on  the  company,  as  it  did  not  pre* 
judice  the  company  in  any  way;  and  was  not  invalid 
as  uUra  vires,  as  it  did  not  profess  to  bind  the  com- 
pany, btit  was  merely  a  deed  between  the  several 
directors  as  individuals,  ffeuldon  v.  Ayer$,  28 
Law  J.  Rep.  (n.s.)  Q.B.105;  I  E.  &  E.  118, 

Held,  also,  that  the  interest  of  the  parties  of  the 
second  part  appeared  to  be  several,  and  the  cove- 
nants might  be  treated  as  several  also;  and. that  the 
action  was  well  brought  by  the  plaintiff  alone  for 
the  damage  he  had  separately  sustained,  and  that 
be  could  recover  the  whole  of  the  850^    Ibid. 

(E)  Sha&ss. 

(a)  Acce^tcmoeof, 

The  defendant  having  received  a  prospectus  of  a 
company,  with  a  printed  form  of  application  for 
shares,  filled  it  up  and  signed  it,  requesting  to  be 
allottcMi  a  certain  number  of  shares,  and  agreeing 
to  accept  such  shares,  and  to  pay  the  future  calls. 
He  paid  a  deposit  on  the  shares  to  the  company's 
bankers,  and  received  a  receipt  for  the  same.  Shares 
were  allotted  to  him;  and  a  copy  of  the  memoran- 
dum of  association,  with  articles  of  association  in- 
dorsed, were  subsequently  sent  by  the  company  to 
the  defendant,  with  a  form  appended,  to  be  filled  up 
by  him,  stating  that  he  accepted  the  shares  in  the 
company,  and  consented  to  be  registered  as  a  share- 
holder. The  defendant  did  not  return  or  sign  the 
form  in  question,  but  subsequently  applied  for  inter* 
est  warrants  and  share  certificates,  which  were  not 
delivered  to  him  by  reason  of  his  omission  to  return 
the  form  of  acceptance  filled  up  and  signed.  His 
name,  however,  was  entered  on  the  register  by  the 
company,  and  notice  of  calls  was  given  to  him:— 
Held  (affirming  the  judgment  below,  28  Law  J.  Rep. 
(n.s.)  £xch.  IdS;  4  Hurl.  &  N.  160),  in  an  action, 
against  the  defendant  as  a  shareholder,  for  calls,  that, 
as  he  had  not  signed  the  written  form  of  acceptance 
of  shares  sent  him  by  the  company  for  that  purpose, 
he  could  not  be  said  to  have  accepted  the  shares: 
for  the  statute  \9  Sl  20  Vict.  c.  47.  in  the  Sche- 
dule provides  that  **  no  person  shall  be  deemed  to 
have  accepted  any  share  in  the  company  unless  he 
has  testified  his  acceptance  thereof  by  writing  under 
his  hand  in  such  form  as  the  company  from  time 
to  time  directs.**  The  defendant,  consequently,  had 
not  become  a  shareholder,  as  under  section  19, 
acceptance  of  shares  is  necessary  to  constitute  him 
a  shareholder.  He,  therefore,  was  not  liable  to  pay 
calls.  The  New  Brwnswtck  and  Canada  EaU.  and 
Land  Co.  (Limited)  v.  Mvggeridge  (Ex.  Ch.),  28 
Law  J.  Rep.  (n.s.)  Exch.  365;  4  Hurl.  &  N.  580. 

A  bill  by  a  company  alleged  that  the  defendant 
had  agreed  to  accept  diares.  The  articles  of  asso* 
ciation  were  silent  as  to  the  mode  of  acceptance, 
and  the  Joint-Stock  Companies  Act,  18^6,  section  9, 
and  Schedule  (B.)  applied,  by  which  the  acceptance 


must  be  in  writing  ngned.  Defendant  had  never 
signed  an  acceptance.  This  feet  and  the  statute 
were  set  up  by  plea: — Held,  1,  the  plea  was  bad 
in  form,  as  it  raised  no  feet  not  raised  by  the  bill ; 
2.  the  agreement  was  a  good  agreement  to  do  that 
which  the  statute  required ;  3.  the  decree  would  not 
be  nugatory,  as  in  a  jointrstock  partnership  a  partner 
cannot  put  an  end  to  the  partnership,  but  only  to 
his  own  quality  of  shareholder:  he  must  remain 
shareholder,  or  constitute  another  parson  share- 
holder in  his  place.  The  NewBnvimnek,  ^.  Co.  t. 
Mvggeridge,  4  Drew.  686. 

(ft)  Tranrferof, 

Railway  stock  was  purchased  for  the  plaintiff,  and 
paid  for  by  him.  By  a  mistake  of  the  broker  the 
transfer  was  executed  by  the  vendor  to  a  wrong 
transferee^  The  name  of  the  transferee  was  after- 
wards struck  out,  and  the  plaintiff's  name  interlined; 
the  initials  of  the  vendor  being  placed,  without  his 
authority,  opposite  to  the  correction.  The  transfer 
■o  altered  was  executed  by  the  plaintiff,  and  regis- 
tered by  the  company  in  ignorance  of  the  feet  that 
the  initials  were  not  written  by  the  vendor;  the  ven- 
dor made  no  claim  to  the  stock,  and  the  plaintiff 
afterwards  instituted  a  suit  on  behalf  of  all  the  share- 
holders to  set  aside  a  traffic  agreement  between  the 
company  and  certain  other  railways.  The  company, 
after  the  institution  of  the  suit,  being  informed  by 
the  vendor  that  the  initials  were  not  in  his  hand- 
writing, retransfened  the  stock  into  the  name  of  the 
vendor,  and  pleaded  that  the  plaintiff  was  not  a 
shareholder: — Held,  that  the  plaintiff  was  not  a 
shareholder,  and  had  no  interest  to  entitle  him  to 
maintain  the  suit,  and  that  this  would  have  been  so 
even  if  the  company  had  abstained  from  striking  his 
name  off  the  register;  and  the  bill  was  dismissed 
accordingly,  ffa/re  y,  the  London  and NorikrWettem 
Bail,  Co,,  John.  722. 

The  purchase  of  shares  in  a  company  for  the  pur* 
pose  of  instituting  a  suit  to  restrain  the  carrying  out 
of  an  agreement  alleged  to  be  illegal,  is  not  mainte- 
nance or  anything  savouring  of  maintenance.    Ibid* 

(F)  Sharbholders. 

(a)  Execution  of  Deed  hy» 

Three  persons  who  had  taken  shares  in  a  joint- 
stock  company  proved,  that  when  they  agned  the 
oompany''s  deed  it  contained  a  felse  sheet  (which 
had  been  frsudulently  inserted,  and  to  all  appear- 
ances formed  an  integral  part  of  the  instrument), 
limiting  the  liability  of  the  shareholders  to  the  amount 
of  their  shares;  whereupon,  in  winding  up  the  com- 
pany and  settling  the  list  of  oontributories,  they  were 
released : — Held,tliat  their  release  did  not  affect  the 
liability  of  those  who  executed  the  deed  after  the 
felse  sheet  had  been  removed,  and  the  deed  restored 
to  the  form  in  which  it  was  originally  registered, 
notwithstanding  the  latter  had  executed  the  deed 
upon  the  feith  of  those  three  persons  being  share- 
holders. In  re  the  Athenoeum  Life  Auur,  Soe.f 
JUckmoMTa  case  and  Paimtef^a  cote,  4  Kay  ft  J.  305. 

Distinction  in  this  respect  between  joint-stock 
companies  and  private  partnerships.    Ibid# 

(5)  Acquiescence  hy. 

The  capital  of  a  joint-stock  company  was  fixed  at 
10,000^,  but  with  power  for  a  general  meeting  of 
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the  ahareholden,  dulj  convened  according  to  certain 
foimi,  and  by  a  maj<^ty  of  two-thirds  of  the  then 
•hareholdeifl^  to  increase  that  amount  to  100,0002. 
No  such  meeting  was  held,  but  a  false  entry  was 
made  by  the  chairman  in  Uie.  minute-book  of  the 
company,  stating  that  at  an  extraordinary  general 
meeting  of  the  company  it  had  been  resoWed  to 
inciease  the  capital  fiom  10,000/.  to  100,000/.  The 
capital  having  been  de  facto  increased,  new  shares 
had  been  issued  and  taken,  pro6ts  baring  been 
made  upon  the  increased  capital,  and  dividends 
paid  on  such  profits  among  all  the  shareholders 
for  four  years: — Held,  that  the  shareholders  must 
be  taken  to  have  acquiesced,  and  could  not  now 
object  to  the  irregular  manner  in  which  the  shares  had 
been  increased.  In  re  the  A  thenofum  Life  Auwr.  Soc., 
£Mmond^$  case  and  Painter'i  can,  4  Kay  &  J.  305. 

(O)  Calls. 

[See  ante,  (E)  (a).] 

Action  by  a  joint-stock  company  against  a  share- 
holder for  a  call  on  shares.  Plea,  that  the  defendant 
was  a  director,  and  before  the  call  was  made  agreed 
with  the  other  directors  to  retire  and  transfer  his 
shares  to  the  secretary  for  the  benefit  of  the  com- 
pany; that  he  retired  and  transferred  his  shares, 
and  that  the  transfer  was  duly  registered  and  ac- 
cepted by  the  company: — Held,  that  the  plea  was 
a  good  equitable  defence,  as  **  duly  accepted  by  the 
company"  must  be  taken  to  mean  an  acceptance 
valid  under  the  statute  7  &  8  Vict  c  110;  and  that 
sections  27.  and  29.  did  not  apply  to  such  a  contract. 
The  PUUerQlau  Umvenal  Imur,  Co.  v.  Swnlejft 
26  Law  J.  Bep.  (ir.8.)  aB.  316;  8  £.  &  B.  47. 

Second  plea,  that  after  the  call  was  made  the 
phdntifia  sold  Uieir  business  to  another  company,  on 
the  terms  that  the  other  company  should  take  all 
the  plaintiiis^  liabilities,  which  they  did,  including  the 
liabilities  in  respect  of  which  the  call  was  made;  and 
that  the  plaint^s*  claim  against  the  defendant  was 
by  such  nle,  with  the  consent  of  the  defendant  and 
the  pUuntiai,  satisfied  and  discharged  i—Held,  that 
the  plea  was  bad.    Ibid. 

Under  the  Joint-Stock  Companies  Act,  1856, 
ssTcn  persons,  including  the  defendants,  signed  the 
memorandum  and  articles  of  association  for  an  in- 
tended company,  the  capital  of  which  was  to  be 
12,000/.  in  240  shares,  and  which  was  thereupon  duly 
registered.  By  the  articles,  the  number  of  directors 
was  to  be  fire,  of  whom  three  were  to  be  a  quorum; 
and  the  first  directors  were  to  be  determined  on  by 
the  subscribers.  At  a  meeting  of  three  of  the  sub* 
•cribers  (the  defendants  not  being  present),  fire 
persons^  including  the  defendants,  were  appointed 
directors,  and  one  of  the  defendants  afterwards 
acted  as  a  director,  and  was  present  at  a  meeting 
ef  shareholders  approving  of  the  resolution  and 
appointment  Before  seventy  shares  were  taken, 
the  three  directors  made  a  call,  the  defendants  not 
being  present  at  the  meeting,  nor  afterwards  assent- 
ing to  the  resolution: — Held,  that  the  company 
could  not  sue  them  for  the  call  upon  their  shares, 
the  directors  not  having  been  duly  appointed. 
And,  §emUe,  that  they  could  not  be  competent  to 
make  calls  until  the  whole  capital  was  subscribed :  and 
that,  therefore,  the  defendants  were  not  liable  at  all. 
BwobMck  Coal.Co.  v.  Teagu€;  the  Same  v.  BenneU, 
29  Law  J.  Rep.  (v.s.)  Exch.  137;  5  Hurl.  &  N.  1^1. 


By  the  artades  of  association  of  a  joint«tock  oom« 
pany  a  call  was  to  be  deemed  to  have  been  made  at 
the  time  when  the  resolution  authorizing  it  was 
passed ;  but  notice  of  it  was  to  be  given  to  every 
shareholder,  notifying  that  it  had  been  made,  and  in 
any  action  for  a  call  it  should  be  sufficient  to  prove 
that  the  defendant  vras  holder  of  the  shares^  and 
that  such  notice  had  been  given;  and  should  not  be 
necessary  to  prove  any  other  matter.  And  further 
it  was  provided  that  minutes  should  be  made  of  all 
resolutions  of  directors,  and  any  such  minutes^  if 
signed  by  any  person  purporting  to  be  chairman  of 
any  meeting  of  directors,  should  be  receivable  in 
evidence  wiUiout  forther  proof.  The  minute  of  the 
resolution  for  a  call  was  not  signed,  but  at  a  sub- 
sequent meeting  a  minute  was  signed  (not  by  the 
same  chairman)  confirming  the  former  one.  In  an 
action  for  a  call,  this  second  minute  being  the  only 
evidence  that  the  call  was  made, — Held,  that  the 
artideo  did  not  dispense  with  proof  of  the  call,  and 
that  the  proof  was  not  sufficient  And,  aembUt  that 
there  was  no  valid  calU  the  minute  of  it  not  having 
been  signed.  The  ComwaU  Oreat  ComoUdated 
Lead  amd  Copper  Miming  Co.  v.  BennOUt  29  Law 
J.  Rep.  (U.S.)  Exch.  157;  5  Hurl.  &  N.  423. 

It  is  not  competent  to  a  shareholder  in  a  com- 
pletely registered  joint- stock  company,  who  has 
executed  the  deed  of  settlement,  with  a  recital 
therein  that  the  whole  number  of  shares  has  not 
beeo  subscribed  for,  to  defend  himself  against  a 
claim  for  calls,  on  the  ground  that  the  directors  have 
proceeded  to  carry  on  business  with  less  than  the 
stipulated  amount  of  capital  subscribed.  The  Londim 
and  CofOmenial  Aetwr.  8oc»  r.  Redgrave,  4  Com.  B. 
Rep.  N.S.  524. 

(H)  Mkktinos;  Noticb  of. 

At  an  adjourned  general  meeting  of  the  share- 
holdeis  of  a  company,  of  which  adjournment  notice 
was  given  by  drculars  sent  to  the  several  share- 
holders, but  not  by  advertisement,  as  required  by 
Uie  deed  of  settlement,  a  proposition  for  a  call  was 
carried.  A  shareholder,  who  was  present  and  voted 
at  the  adjourned  meeting,  held  not  entitled  to  take 
advantage  of  the  irregularity  of  the  notice.  In  re 
the  Brituh  Sugar  Boning  Co.,  er  parU  SariM^  26 
Law  J.  Rep.  (n.8.)  Chanc  369;  3  Kay  &  J.  408. 

Semble — if  the  shareholders  had,  in  effect,  notice 
ef  the  meeting,  the  want  of  compliance  with  the 
provisions  of  the  deed  by  advertisement  would  not 
invalidate  the  proceedings  at  the  meeting.    Ibid. 

The  deed  of  settlement  provided  that  in  every 
notice  convening  a  general  meeting  of  the  share* 
holders  the  object  of  the  meeting  should  be  spedtied. 
The  transaction  of  the  buuness  at  the  meeting  foreign 
to  the  objects  specified  in  the  notice  will  not  make 
the  whole  meeting  irregular.    Ibid. 

(I)    COHTRIBUTIOa  TO  L06SXS. 

In  the  case  of  a  mutual  marine  insurance  com« 
pany,  where  the  members  are  numerous,  the  Court 
has  jurisdiction,  on  a  loss,  to  enforce  contribution 
and  payment  of  it,  either  where  the  amount  baa 
been  already  ascertained  under  the  rules,  by  arbitra- 
tion, or  where  it  has  not  been  so  ascertained.  Togfior 
V.  Dean,  22  Beav.  429. 
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a.'^DISSOLUTION  AND  WINDING-UP  OF 

COMPANIES, 

(A)  JURISDIOTIOir. 

Where  a  company  has  been  registered  under  the 
Joint-Stock  Companies  Acts  of  1848  and  1849  as 
an  unlimited  company,  and  subsequently  registered 
under  the  19  &  20  Vict.  c.  47.  as  a  limited  com* 
pany,  the  Court  of  Chancery  has  power  to  make  an 
order  for  the  windins:  up  of  the  whole  transactions 
of  the  company.  Ex  parte  the  PUunetead,  Wool' 
vich  and  ChaAum  Water  Co.,  28  Law  J.  Bep.  (n.s.) 
Chanc.  163. — See  next  case. 

A  joint-stock  company  had  been  registered  as  an 
unlimited  company,  and  was  aflerwards  registered  as 
a  limited  company,  and  one  of  the  Vice  Chancellors 
made  an  order  for  the  winding  up  of  the  company, 
and  also  appointed  an  official  manager.  The  official 
manager  filed  a  bill  at  the  Rolls,  and  that  bill  was 
dismissed  on  the  ground  that  when  a  joint-stock 
company,  other  than  a  mining  company,  is  registered 
as  a  company  with  limited  liability,  the  Court  of 
Bankruptcy,  and  not  the  Court  of  Chancery,  is  the 
proper  jurisdiction  in  which  the  winding  up  is  to  be 
prosecuted,,  and  therefore  that  the  appointment  of 
official  manager  was  erroneous,  and  he  had  no  title 
to  sue: — Held,  on  appeal  from  that  decision,  that 
the  dismissal  was  correct ;  and,  on  appeal  from  the 
orders  of  the  Vice  Chancellor  for  winding  up  and 
for  the  appointment  of  the  official  manager,  that 
both  those  orders  were  null,  as  having  been  made 
without  jurisdiction.  /»  re  the  Plumeteadj  WooU 
wch  and  Charlton  Contumera  Pure  Water  Co.p 
and  the  Plumstead,  Woolwich  and  Chariton  Con- 
sumers Pure  Water  Company  (Limited);.  The  tame 
Company  v.  Davie;  Ellis  v.  the  same  Company,  29 
Law  J.  Rep.  (ns.)  Chanc.  741;  28  Beav.  545;  2 
DeGex^F.  &  J.  20. 

(B)  When  and  to  what  Companies  thb 
WiwDiiro-up  Acts  apply. 

Iron  works  carried  on  by  trustees  under  a  deed 
of  arrangemttit  for  the  benefit  of  creditors  whose 
debts  were  to  be  paid  out  of  the  profits,  are  not 
within  the  operation  of  the  Winding-up  Acts,  and 
no  order  will  be  made  for  winding  up  the  affairs.  In 
re  the  Stanton  Iron  Co.,  25  Law  J.  Rep.  (!f.s) 
Chanc  142;  21  Beav.  164. 

Upon  a  petition  for  winding  up  a  benefit  buikiing 
society,  which  had  been  duly  enrolled  under  the 
provisions  of  the  act,  6  Sl7  Will.  4.  c.  32,  it  was 
held,  that  such  societies  came  within  the  operation 
of  the  Winding-up  Acts.  In  re  the  St.  George's 
Benefit  Building  Society,  27  Law  J.  Rep.  (n.s.) 
Chanc  96;  4  Drew.  154. 

A  shareholder  in  a  joint-stock  company  presented 
a  petition  (against  the  approval  of  the  mnjority  of  the 
flhareholder»)  for  the  winding  up  of  the  company, 
alleging  the  loss  of  three-fourths  of  its  capital  (under 
section  67.  of  the  act,  19  &  20  Vict.  c.  47) ;  but  the 
Court,  being  satisfied  of  the  bad  faith  of  the  peti* 
tioner,  and  not  being  satisfied  of  the  loss  of  capital 
as  allq^ed,  dismissed  the  petition.  Under  the  72nd 
section  of  the  above-nameid  act,  the  order  to  be  made 
upon  a  petition  to  wind  up  is  entirely  in  the  discre- 
tion of  the  Court.  Ex  parte  Mawhins,  in  re  the 
Metropolitan  Saloon  Omnibus  Co.  (Limited),  28 
Law  J.  Rep.  (n.s.)  Chanc.  830. 


(C)  Petition  and  Ordeb  fob  Winding  up. 

Shareholders  alleged  that  the  compaay  was  insoI<* 
▼ent  and  unable  to  meet  its  debts  and  liabilities. 
They  also  alleged  that  the  aets  of  the  directors  were 
not  bond  fide,  and  that  a  proper  contribution  could 
only  be  obtained  through  the  Court.  They  sop* 
ported  the  allegation  by  balanoe-sbeets  prepelred  by 
an  accountant,  and  made  an  affidavit  stating  their 
belief  that  the  allegations  were  true:— -Held,  at  the 
Rolls,  and  affirmed  by  the  Lords  Justices,  without 
any  affidavit  being  made  by  the  respondents^  that 
the  company  could  enforce  the  liabilities  arising  from 
the  subscription  to  the  deed;  that,  with  these  facte^ 
it  did  not  appear  that  the  company  was  insolvent. 
The  petition  and  the  appeal  were  dismissed,  with 
costs.  In  re  the  National  and  Provincial  Live 
Stock  Insur.  Soc.,  27  Law  J.  Rep.  (n.s.)  Chanc. 
669;  26  Beav.  153. 

A  B,  the  assignee  of  a  debt  from  a  joint-stock 
company  to  an  amount  under  50L,  upon  which  judg- 
ment had  been  obtained  and  execution  issued,  peti* 
tioned  in  his  own  name,  and  as  attorney  of  Uie 
original  dreditor,  for  a  winding-up  order  under  the 
Joint-Stock  Companies  Acts,  1856,  1857.  The 
Commissioner  dismissed  the  petition  as  the  debt 
was  under  50/.,  and  the  petition  was  not  presented 
by  the  legal  creditor;  but,  upon  appeal,  this  was 
reversed,  the  Lord  Chancellor  considering  that  there 
having  been  execution,  the  amount  of  the  debt  was 
unimportant,  and  that  the  petition  was  regular,  it 
being  presented  in  the  name  of  the  original  creditor. 
Be  the  Ixmdon  and  Birmingham  Flint  Glass  and 
Alkali  Co,,  28  Law  J.  Rep.  (m.8.)  Bankr.  17;  1  De 
Gex,  F.  &  J.  257. 

An  order  to  wind  up  a  company  does  not  prevent 
the  Statute  of  Limitations  from  running  against  a 
creditor  of  the  company.  In  re  the  Boyat  Bank  of 
AustraUa,  ex  parte  Forest,  29  Iaw  J.  Rep.  (n.s.) 
Chanc.  295;  2  Giff.  42. 

In  May  1 849  an  order  was  made  to  wind  up  a  com- 
pany, and  in  the  ensuing  October  the  solicitors, 
who  had  acted  for  the  company,  carried  in  a  claim 
against  them  for  costs.  In  November  1850  the 
solicitors,  on  the  application  of  the  official  nianager, 
delivered  to  him  the  company *s  books  and  papers, 
on  which  they  had  a  lien  for  their  costs,  upon  the 
official  manager  at  the  same  time  undertaking,  in 
writing,  to  pay  them  the  amount  of  their  bill  out  of 
the  first  funds  which  might  come  into  his  hands. 
That  undertaking  received  the  sanction  of  the 
Master.  In  1859  the  official  manager  recovered  a 
sum  of  money,  and  the  solicitors  subsequently  there- 
to sent  in  to  him  a  leiger  bill  of  costs  against  the 
company: — Held,  that  having  regard  to  the  under- 
taking of  the  official  manager  of  November  1850, 
the  solicitors^  claim  was  not  barred  by  the  Statute  of 
Limitations;  and  an  order  was  made  to  tax  their  bilt 
of  costs,  without  prejudice  to  the  question  whether 
they  were  entitled  to  have  a  call  made  to  pay  the 
same  when  taxed.  In  re  the  Gloucester,  Aberystwith 
and  Central  Wales  Bail  Co,  29  Law  J.  Rep.  (h.s.) 
Chanc  883;  2  Giff.  47. 

A  telegraph  company  obtained  an  act  of  incor- 
poration. It  laid  down  about  400  miles  of  wires, 
but  had  spent  the  whole  subscribed  capital  ot 
26,000/.  and  16,000/.  beyond,  and  judgments  to  the 
extent  of  1,800/.  had  been  entered  up  against  the 
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eompanj.  On  the  petition  of  a  shareholder,  it  was 
oitiered  to  be  wound  up,  though  opposed  by  a  direc- 
tor, on  behalf  of  the  holders  of  one-eighth  of  the 
sinues,  who  objected  that  the  act  of  parliament  would 
thereby  become  void,  and  stated  that  the  materials 
would  sell  fbr  very  little ;  that  the  works  might  be 
completed  fbr  a  small  sum ;  and  that  there  was  some 
prospect  of  obtaining  further  pecuniary  assbtance; 
the  Court  considering  that,  under  the  circumstances, 
the  petitioner  ought  not  to  be  compelled  to  go  on 
with  an  undertaking  which  might  possibly  double 
his  present  liability.  In  re  the  Eleetrie  TeUgrapk 
qf  Irdamd,  22  BeaT.  471. 

A  person  claiming  to  be  a  creditor  of  a  limited 
company  served  a  demand,  under  section  68.  of  the 
Joint-Stock  Companies  Act,  1 856,  and  the  company 
not  haTing  paid,  secured  or  compounded  for  the 
sum  claimed,  he  presented  a  petition  for  winding 
up.  It  did  not  appear  that  there  was  any  ground 
for  supposing  the  company  unable  to  pay  its  debts, 
and  the  company  disputed  the  debt,  there  being 
unsettled  accounts  between  the  company  and  the 
petitioner,  so  that  it  could  not,  on  the  materials 
before  the  Court,  be  ascertained  whether  anything 
was  due  to  the  petitioner  or  not: — Held,  that  the 
petition  ought  not  to  be  dismissed ;  but  it  was  ordered 
to  stand  over  till  it  had  been  ascertained  by  proceed- 
ings at  law  whether  the  petitioner  was  a  creditor  or 
not  In  re  the  Shydydefed  Colliery  Co.  (Limked), 
3  De  Qex  Sl  J.  80. 

The  directors  of  a  company  transferred  all  its 
asMts,  liabilities  and  business  to  another  company 
under  a  deed  of  amalgamation,  by  which  it  was  pro- 
vided that  the  shareholders  in  the  old  company  should 
exchange  thdr  shares  for  shares  in  the  new  com- 
pany; and  that  the  new  company  should  indemnify 
the  old  company  in  respect  of  all  its  debts  and  lia- 
bilities. Some  only  of  the  shareholders  in  the  old 
company  executed  the  deed  of  amalgamation,  and 
became  shareholders  in  the  new  company.  The 
new  company  disputed  their  liability  to  carry  out  the 
arrangemoit  for  the  amalgamation,  and  did  not  pay 
the  debts  of  the  old  company,  and  actions  were 
brought  against  the  old  company.  The  new  com- 
pany BttbMquently  assigned  their  business,  but  not 
their  assets,  to  another  company.  Upon  a  petition 
for  the  wifiiding  up  of  the  old  company,  presented 
by  a  shareholder  io  the  new  company,  who  had  ori- 
ginally been  a  shareholder  in  the  old  company,  and 
which  was  supported  by  the  shareholders  of  the  old 
company  who  had  executed  the  deed  of  amalgama- 
tion, but  opposed  by  those  who  had  not,  the  Court 
refused  to  order  the  old  company  to  be  wound  up, 
and  dismissed  the  petition,  with  costs,  as  against 
those  shareholders  who  had  been  served,  but  without 
costs  as  against  those  shareholders  who  had  volun- 
tarily appeared.  In  re  the  Anglo-AugtrcUian,  &e. 
Co.,  ex  parte  Smith:  In  re  the  Britieh  Provident, 
Ac,  8oc,  ex  parte  CoUine,  1  Dr.  &  Sm.  118. 

A  shiffeholder  in  the  new  company  gave  notice  to 
a  third  company,  to  whom  the  new  company  had 
assigned  its  business,  not  to  pay  certain  monies  due 
from  them  to  the  new  company,  in  consequence  of 
which  litigation  ensued.  The  shareholder  then  pre- 
sented his  petition  to  wind  up  the  new  company:— 
Held,  that  the  existence  of  suits  against  the  company 
was  not  perm  proof  of  its  insolvency;  and  the  petition 
was  ordered  to  stand  over,  with  liberty  to  apply.  Ibid. 

I>ios5nr,  185&-60. 


(D)  Ofhoial  Manaqsii. 

The  Joint-Stock  Companies  Winding-up  Act, 
1848  (1 1  &  12  Vict  c.  45.)  s.  73,  enacts,  that  after 
the  appointment  of  an  official  manager  no  creditor 
shall  have  power  to  commence  or  to  proceed  with 
any  action  against  the  official  manager,  Ac.  until 
after  proof,  or  exhibiting  such  proof  as  he  may  be 
able  of  his  debt  or  demand  before  the  Master,  as 
thereinafter  mentioned;  section  74.  directs  that  proof 
shall  be  made  by  deposition  or  affidavit,  as  in  bank- 
ruptcy : — Held,  that  a  creditor,  who,  having  made 
an  affidavit  of  his  debt,  has  been  required  by  the 
Master  to  attend  personally,  but  has  neither  attended 
nor  given  any  reason  for  not  attending,  has  no  power 
to  commence  an  action  against  the  official  manager; 
and  if  he  does  so,  the  proceedings  will  be  stayed. 
ffutMnson  t.  Rarding,  25  Law  J.  Rep.  (n.8.) 
Exch.  171;  U  Exch.  Rep.  561. 

The  trustees  of  a  freehold  land  society  instituted 
a  suit  against  the  defendant,  and  pending  the  pro- 
ceedings the  society  became  insolvent,  and  a  winding- 
up  order  having  been  obtained,  the  official  manager 
was  substituted  as  plaintiff  by  an  order  of  Court*,  but 
he  was  refused  leave,  by  the  Court  making  the  wind- 
ing-up order,  to  prosecute  the  suit.  Upon  a  motion 
by  the  official  manager  to  the  Court,  which  had  sub- 
stituted him  as  plaintiff,  asking  that  the  suit  might 
be  stayed  on  terms,  or  that  some  order  might  be 
made  for  its  future  prosecution, — Held,  that  insol- 
vency was  no  ground  for  staying  a  suit  or  preventing 
its  being  dismissed,  and  that  the  official  manager 
must  pay  the  costs  of  the  motion  personally.  Cold- 
Vfdl  v.  Emeety  28  Law  J.  Rep.  (zt.s.)  Chanc  810; 
27  BeaT.  89. 

An  official  manager  appointed  Mndet  an  order 
made  to  wind  up  a  company  was  by  an  order  of 
course  substituted  as  plaintiff  in  a  suit  instituted  by 
the  trustees  of  the  company.  He  applied  to  the  Court 
asking  either  that  the  suit  might  be  stayed  or  that 
direction  might  be  given  for  its  prosecution.  The 
application  was  refused,  And  he  was  ordered  to  pay 
the  costs  personally.  Upon  a  motion  by  the  defen- 
dant, which  was  served  on  the  original  plaintiff  and 
on  the  official  manager, — Held,  that  the  bill  must 
be  dismissed,  with  costs.  CcUdweU  y.  Ernest,  28 
Iaw  J.  Rep.  (n  8.)  Chanc  811;  27  Beav.  42. 

Held,  also,  that  the  application  made  by  the 
official  manager  was  not  an  adoption  of  the  suit,  and 
that  he  was  not  personally  liable  to  pay  the  costs, 
but  that  they  must  be  paid  by  the  original  plaintiffs. 
Ibid. 

(G)   LiQUIDATOBS. 

Liquidators  appointed  to  wind  up  a  company, 
under  the  Joint-Stock  Banking  Companies  Act, 
1857,  ought,  as  a  general  rule,  to  be  disinterested 
persons,  and  neither  creditors  nor  shareholders.  In 
re  the  Northumherland  and  Durham  DUtriei 
Bankipg  Co.,  2  De  Oex  &  J.  508. 

(F)  Rbckitbr. 

A  banking  company  was  ordered  to  be  wound  up, 
and  was  afterwards  adjudicated  bankrupt.  Some  of 
the  creditors  petitioned  that  an  application  might  be 
directed  to  be  made  to  the  Court  of  Chancery,  for 
the  appointment  of  a  receiver  under  the  7  &  8  Vict, 
c.  1 11.  s.  20,  to  receive  such  sums  of  money  as  might 
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be  found  nereamry  and  proper  for  the  purpose  of 
paying  all  the  debu  and  liabilities  of  the  company, 
and  the  cotts  of  winding  up  and  finally  settling  the 
aflfairs  of  the  company.  It  not  having  been  found 
what  sums  would  be  necessary  for  the  purpose,  it 
was  held,  that  the  Court  could  not  interfere  under 
this  section,  even  if  the  section  was  not  repealed 
by  the  Winding-up  Acts.  &s  parte  Skore  t. 
the  Boyal  British  Bank,  26  Law  J.  Rep.  (k.b.) 
Bankr.  17. 

(G)   COHPROHISE. 

A  company  was  being  wound  up  compiilsorily, 
after  an  abortiTe  attempt  to  wind  it  up  Toluntarily, 
and  the  official  liquidatorB  agreed  with  thirty-five 
shareholders  to  compromise  their  liability  for  a  fixed 
sum,  those  shareholders  insisting  as  a  condition  that 
the  data  upon  which  the  compromise  was  founded 
should  not  be  divulged.  The  compromise  was 
sworn  to  be  founded  upon  details  of  property  and 
circumstances. which  if  made  known  would  operate 
detrimentally  to  the  thirty-6ve  shureholders  and  to 
the  interests  of  the  company.  The  official  liquidi^ 
tors  applied  to  the  Coart  to  sanction  the  compro* 
mise  under  that  condition,  in  pursuance  of  the  19th 
section  of  the  Joint-Stock  Companies  Amendment 
Act,  21  &  23  Vict  c  60.  Some  of  the  crediton 
opposed  on  the  ground  of  the  data  not  being  stated, 
and  the  applieation  was  refused,  with  costs:  and,  on 
appeal,  the  decision  was  affirmed.  Sx parte  Tcttjf,  tn 
re  ike  Northumberland  amd  Durham  XHdriet  BatU^ 
img  Co*:  and,  on  appeal,  Ek  parte  BarUeman  in  re 
the  mme  Oo„  29  Law  J.  Rep.  (h.8.)  Chanc.  702; 
}  Dr.  &  Soi.  273. 

Notice  to  creditors  is  given  in  winding-up  case% 
though  it  is  not  imperative  that  notice  should  be 
given.    Ibid. 

(H)  In  Bakkbuptct. 

A  banking  company  stopped  payment,  and  a 
petition  to  wind  up  its  affiitrs  was  presented  and 
answered  under  the  statute  11  &  12  Vict.  c.  45.  A 
creditor  afterwards  filed  an  affidavit  of  debt,  and 
aenred  the  secretary  with  a  writ  of  summons  under 
the  7th  section  of  the  statute  7&8  Vict.  c.  111. 
The  company  waa  then  dissolved,  under  a  provision 
in  the  deed  of  settlement.  Subsequently  the  order 
to  wind  up  was  made  absolute;  an  interim  manager 
was  appointed;  and  the  proceedings  under  the  wind* 
jng-np  were  registered  as  a  Us  pendent.  At  the 
expiration  of  a  calendar  month  from  the  service  of 
the  writ  of  summons  the  company  was  adjudicated 
bankrupt,  and  an  official  assignee  was  appointed. 
Ultimntely,  an  official  manager  was  appointed  by 
the  Court  of  Chancery.  A  creditor  petitioned 
to  annul  the  adjudication,  which  was  dismissed  by 
one  of  the  Commissioners: — Held,  upon  appeal  of 
the  creditor,  that  the  non-payment  «nf  the  debt  for 
which  the  writ  of  summons  was  issued  constituted  a 
valid  act  of  bankruptcy,  notwithstanding  the  previous 
petition  to  wind  up,  and  the  appointment  afterwards 
of  an  interim  and  official  manager;  and  that  the 
adjudication  could  not  be  disturbed.  Eat  parte 
Miireua,  in  re  the  Royal  BriUeh  Bank:  At^Uim  ▼* 
Lee,  26  Law  J.  Rep.  <n.8.)  Bankr.  1;  8  Drew.  687. 

A  company  was  formed  in  1858,  and  carried  on 
upon  the  cost* book  principle  until  1857,  when  it 
was  registered  as  a  limited  company,  under  the  act 


of  19  &  20  Vict.  c.  47,  and  an  order  was'subsequentlj 
obtained  for  winding  up  the  affairs  in  bankruptcy. 
An  order  was  now  made  upon  petition  that  the  com- 
pany should  be  wound  up  in  Chancery,  under  the  ads 
of  1848  and  1849,  in  respect  of  such  transactions  as 
occurred  prior  to  ^e  date  of  registration  as  a 
**  limited  company.**  In  re  tJie  Jaint-Sioek  CompOf^ 
niet  Winding-np  Acts,  1848  and  1849 ;  and  in  re 
the  WdA  PUosi  Miming  Co.,  27  Law  J.  Rep.  (njs.) 
Chanc.  311. 

A  banking  company,  registered  under  the  7  ft  8 
Vict.  c.  lis,  was  ordered  to  be  wound  up,  and  offi- 
cial managers  and  a  creditors'  representative  were 
appointed,  the  latter  appointment  being  on  the  18th 
of  January.  Some  creditors  of  the  company  brought 
an  action  against  the  company  on  the  same  18th 
of  January,  and  on  a  summons  by  the  official 
managers  to  stay  proceediopi,  it  was  ordered  that 
the  plaintiffii  should  be  at  liberty  to  proceed,  but  the 
judgment  was  not  to  be  avaiUble  for  any  other  pur- 
pose than  to  make  the  company  bankrupt.  Judg- 
ment was  accordingly  entered  up,  and  a  notice 
requiring  payment  was  served.  One  of  the  Vice 
Chancellors  having  refused  an  injunction  to  stay  the 
proceedings,  the  company  was,  on  the  22nd  of 
April  adjudged  bankrupt.  On  an  appeal  from  the 
Vice  Chaneellorls  judgment,  and  an  applicatioR  to 
annul  adjudication, — Held,  that  the  bankruptcy 
was  valid,  the  20  &  21  Vict.  c.  78.  not  preventing  a 
company  being  made  bankrupt  under  the  7  &  8  Vict 
e.  Ill,  but  tiiat  the  bankruptcy  was  of  no  forther 
avail  than  to  clothe  the  aasignees  with  authority  to 
concur  with  the  official  manager  in  the  proceedings 
in  the  winding-up.  Re  ike  London  and  Eaetem 
Banking  CorporaUanj  27  Law  J.  Rep.  (ir.B.)  Cbane, 
457;  2  De  Gex  &  J.  484;  4  Kay  &  J.  278. 

(I)  Suits  against  thi  Company. 

Where,  at  a  general  meeting  of  the  subseriben  to 
an  abortive  railway  scheme  duly  convened,  the  direc- 
tors' accounts  had  been  adopted  by  the  great  majo« 
rity  of  the  subscribers  present,  and  in  pursuance  of 
a  resolution  passed  at  the  meeting  the  balance  re- 
maining in  -the  hands  of  the  directors  of  the  funds 
arising  from  deposits  paid  up  by  the  shareholders 
had  been  applied  in  repaying  a  considerable  diridend 
upon  their  deposits  to  the  subscribers,  a  bill  filed 
three  years  afterwards  by  one  of  the  shareholders 
who  had  not  chosen  to  receive  a  dividend  upon  his 
deposit,  but  who  had  not  otherwise  objected  to  the 
proceedings  at  the  meeting,  praying  a  general  ac- 
count of  the  dealings  and  transactions  of  the  direc- 
tors, was  dismissed,  with  costs,  the  eridence  failing 
to  establish  a  case  of  fraud  or  mistake  against  the 
directors.  StupaH  v.  Arrowmndth,  25  Law  J.  Rep. 
(ir.B.)  Chanc.  153;  3  Sm.  &  6. 176. 

After  a  joint-stock -company  had  been  adjudicated 
bankrupt,  and  an  order  in  Chancery  had  been  pro- 
nounced for  winding  up  its  aflairs,  a  creditor  of  the 
company  obtained  a  judgment  against  the  official 
manager,  and  then,  having  first  obtained  leave  by  a 
Judge's  order,  sued  out  a  writ  of  elegit  against  the 
property  and  effects  of  a  shareholder  of  thecompany, 
under  which  the  lands  of  the  shareholder  were  d»> 
livered  to  him  by  the  sheriff.  He  then  filed  his  bill 
as  tenant  by  elegit  to  redeem  a  mortgage  upon  the 
lands  prior  in  point  of  date  to  the  execution: — Held, 
upon  demurrer,  that  the  bill  was  not  within  the  pro- 
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liibitkm  of  the  7th  aeetioii  of  the  Joint-Stock  Com- 
pMiiei  WindJBg-ap  Aet,  1857,  which  act  had  passed 
amoe  the  filing  of  the  bilL  Bamei  ▼.  Thmpp,  27 
Law  J.  Rep.  (ir.8.)  Chanc.  183. 

An  assnnnoe  for  3002.  was  effected  with  a  com- 
IMUiy  registered  under  the  T&SVict  cllO;  the 
policy  was  afterwards  adopted  by  another  company. 
After  the  death  of  the  assured,  his  execatriz  brought 
an  action  to  recover  the  3002.  Judgment  was  ob- 
tained, but  it  was  unproductive.  An  order  to  wind 
up  the  company  was  afterwards  obtained,  and  an 
official  manager  was  appointed ;  but  no  advertise- 
ment was  issued  under  the  20  &  21  Vict.  c.  78,  call- 
ing upon  the  creditors  to  appoint  a  representative. 
The  executrix  proved  her  debt  before  the  Judge,  and 
then  filed  a  bill  against  the  official  manager  to  obtain 
payment.  Upon  a  demurrer,  it  was  held,  that  the 
suit  was  rightly  instituted.  Robion  v.  M'Creightf 
27  Law  J.  Bep.  (bt.b.)  Chanc.  471 ;  25  Beav.  272. 

A  railway  company  having  been  projected  in  1845» 
700  persons  sSgned  the  subscribers'  agreement  and 
parliamentary  contract,  by  which  it  was  stipulated 
that  the  majority  of  the  managing  committee  should 
have  power  to  bind  all  the  members  as  to  payment 
of  solicitors  and  others  employed  by  them.  No  act 
of  parliament  was  obtained,  and  this  inchoate  com- 
pany amalgamated  with  two  other  companies  in  the 
same  position,  at  which  time  it  was  agreed  that  a 
specific  sum  should  be  set  apart  Ibr  payment  of 
the  expenses  incurred  by  the  original  company. 
The  solidtois  of  this  company,  who  had  been  em- 
ployed by  the  committee  of  management,  applied 
to  the  amalgamated  company  for  payment  of  their 
bill  of  costs.  The  liability  was  denied,  and  upon 
the  winding  up  of  the  company  in  1849,  the  soU^ 
dtors  carried  in  their  claim  before  the  Master.  No 
decision  having  been  then  come  to,  the  matter 
stood  over,  and  the  solicitors  after  the  expiration  of 
six  years  sought  for  payment  of  their  debt  from  the 
general  body  of  sbarenolders,  the  fund  set  apart  upon 
the  amalgamation  haviag  bsen  already  expended: 
—Held,  that  all  the  membeia  of  the  inchoate  com-  ■ 
pany  who  had  signed  the  subscribers'  deed  and 
parliamentary  contract  were  liable  for  the  debt,  and 
that  as  the  claim  had  been  carried  in  before  the 
Master  within  six  years,  the  solicitors  were  not 
barred  bv  the  Statute  of  Limitations.  In  re  the 
Warwidimtd  Wareetter  Bail  Co^  27  Law  J.  Rep. 
^if.8.)  Ghana  735. 

(K)   CoNTIUBnTOBIKS. 

(a)  J^fTMNM  UiMe  to  le  made  Cimtribuitorim, 
(1)  Directors. 

A  tmnsfer  of  all  shares  in  a  company  by  a  retiring 
director  to  the  continuing  directors  is  invalid,  and 
will  not  relieve  the  retiring  director  from  his  liabili- 
ties as  a  shareholder,  even  in  respect  of  shares 
allotted  to  him  for  services  performed  oi<  behalf  of 
the  company,  and  accepted  only  as  shares  on  which 
BO  call  was  to  be  made.  In  re  the  Uniwendl  ProvU 
ieni  Aeeoeiaiion,  ex  parte  Jhmiel,  26  Law  J.  Rep. 
(«.s.)  Chaoc.  563;  1  De  Gex  &,  J.  372;  22  JBeav. 
43;  23  Beav.  568. 

Direotors  of  a  company  cannot  allot  shares  in  a 
company  irrespective  of  the  liabilities  attaching  to 
them.     Ibid. 

Lard  Jtaliee  Turner^  on  appeal,  concurred  wiih 


the  Master  of  the  Rolls  in  the  above  decision,  Lard 
Juttiee  Knight  Bmee  doubting.    Ibid. 

A  joint'Stock  company  was  in  difficulties,  and 
the  directors  came  to  an  arrangement  with  an 
actuary  experienced  in  such  matters  for  the  pur> 
pose  of  **  resuscitating"  the  company.  One  of  the 
directors,  disagreeing  with  his  co-directors  in  this 
and  other  matters,  transferred  his  shares  to  a 
nominee  of  the  actuary,  and  the  tmnsfer  was  exe* 
cuted  with  all  the  formalities  required  by  the 
deed  of  setdement.  Soon  afterwards  the  company 
was  ordered  to  be  wound  up,  and  one  of  the  Vice 
Chancellors  being  of  opinion  that  the  arrangement 
to ''resuscitate"  the  company,  however  beneficial, 
was  not  warranted  by  the  deed  of  settlement,  and 
was  beyond  the  powers  of  the  directors,  and  that 
the  transfer  of  the  shares,  though  fonnally  executed^ 
was  invalid,  and  that,  therefore,  the  director  who 
made  the  transfer  did  not  get  rid  of  his  liability,  and 
must  be  placed  upon  the  iSrt  of  oontributories ;  but, 
—Held,  upon  appeal,  tliat  although  the  anange- 
ment  with  the  actuary  might  have  been  beyond  the 
poweifl  of  the  directors,  the  transfer  of  the  shares 
having  been  made  hand  fide^  the  dedston  of  tiie 
Vice  Chancellor  must  be  reversed,  and  the  name  of 
the  director  removed  fVom  the  list  of  contribotories^ 
Sxpa^rteJemop,  mreike  LandM^amdOamOjf  Aeamr* 
Soc,  27  Law  J.  Rep.  {n,6.)  Chanc  757;  2  De  Gex 
&  J.  688. 

A  B  became  a  sharehdder  and  director  of  a  com* 
pany,  on  the  representation  of  one  of  the  directors 
that  it  was  in  a  flourishing  condition,  whereas  it  was 
on  the  verge  of  insolvency : — Held,  that  the  misr^ 
presentation  did  not  relieve  A  B  from  being  a  con- 
tributory. JSoU*e  case,  re  the  Unh^eai  Provident 
Life  Am,,  22  Beav.  48. 

(2)  Holdere  <jf  Scrip. 

A  company  was  formed  without  any  deed  or  act 
of  incorpontion.  Scrip  certificates  alone  were 
issued;  these  were  passed  by  delivery,  without  any 
other  transfer.  A  stockbroker  bought  several  on  the 
Stock  Exchange ;.  he  received  dividends  and  paid 
ealis,  and  he  was  the  holder  of  certificates  when  a 
winding-up  order  was  made  against  the  company : 
.-.Held,  that  he  must  be  placed  on  the  list  of  oontri- 
butories. In  re  the  Mexican  and  South  American 
Mining  Co.,  ex  parte  Barclay,  27  Law  J.  Rep.  (n.s.) 
Chanc.  660;  26  Beav.  177. 

A  party  about  to  be  put  on  the  list  of  oontribu- 
tories is  entitled  to  question  the  regularity  of  the 
winding>up  order.    Ibid. 

A  merchant  held  shares  in  a  scrip  company,  some 
in  his  own  right  and  others  on  behalf  of  parties 
abroad;  he  received  dividends  and  paid  calls  on  all 
the  shares  in  his  own  name,  without  disclosing  that 
any  of  the  shares  were  held  on  behalf  of  other 
parties.  Upon  an  order  to  wind  up  the  company,— 
Held,  that  he  must  be  put  on  the  list  of  oontribu- 
tories for  his  own  shares,  but  that  as  agent  or  trustee 
he  was  not  responsible  to  the  company  on  the  shares 
of  his  eesimeque  trust,  or  liable  to  be  put  on  the  list 
of  contributories.  In  re  the  Mexican  and  South 
American  Mining  Co.,  ex  parte  Findlay,  Hodeon 
d!  Co.,  27  Law  J.  Rep.  (n.8.)  Chanc.  664;  26  Beav. 
182. 

A  company  was  established  for  working  mines  in 
a  foreign  country,  without  a  deed  of  settlement,  but 
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according  to  the  ptrnpee/toB,  and  by  Cbe  euitom  of 
the  company  the  iharee  puwd  by  mere  delWery  of 
the  oertiBcates,  and  the  anairs  of  the  company  were 
wholly  managed  by  the  board  of  directors.  After 
aevend  years  the  company  was  ordered  to  be  wound 
up,  by  an  order  dated  the  24th  of  November  1857. 
Messrs.  G  and  S  purchased  shares  a  lew  days  before 
the  date  of  the  winding-up  order,  and  the  scrip 
certificates  of  some  of  tiiem  were  thereupon  deli- 
yered  to  them,  and  the  remaining  scrip  certificates 
after  the  date  of  the  order.  Messrs.  Do  P  being 
the  holders  of  shares,  and  being  aware  of  the 
failing  state  of  the  company,  and  desiring  to  get  rid 
of  the  responsibility,  sold  the  scrip  certificates  abso- 
lutely and  unconditionally,  for  a  nominal  price, 
to  one  of  their  clerks  a  few  days  before  the  order 
for  winding  up  was  made.  The  names  of  Messia* 
G  and  S  and  of  Messrs.  P  were  placed  upon  the  list 
of  eontributories,  and  the  Master  of  the  Rolls  refused 
to  remove  them;  and,  upon  appeal,  it  was  held,  that 
Messrs.  G  and  S  were  liable  in  respect  of  all  their 
shares,  whether  the  certificates  were  delivered  before 
or  after  the  date  of  the  order  for  winding  up,  but 
that  Mesan.  De  P  were  not,  for  that  the  sale  by 
them  was  valid;  wherefore  tiie  former  would  remain 
upon,  but  that  the  latter  would  be  removed  from,  the 
listofcontributories.  Ex  parU  Oriaetoood  and  Smith, 
is^  re  the  Mexican  and  South  American  Co,;  Ex 
parte  De  Pass,  in  re  the  same  Co,,  28  Law  J.  Bep. 
(N.B.)  Chanc.  769;  4  De  Gex  &  J.  544. 

The  holders  of  shares,  bought  in  open  market, 
although  they  may  have  been  fraudulently,  issued 
by  the  directors,  cannot  on  that  ground  claim  relief 
against  the  other  shareholders,  whatever  may  be 
their  rights  and  remedies  against  the  directors.  Ibid. 

Every  person  purchasing  shares  in  such  a  com- 
pany as  that  described  above,  takes  them  subject  to 
the  liability  of  the  company  at  the  time  of  the 
purchase.    Ibid. 

A  number  of  partners  trading  as  a  company,  on 
the  terms  that  their  shares  shall  pass  by  delivery, 
does  not  necessarily  shew  that  they  are  assuming  to 
exercise  the  powers  of  a  corporation,  or  render  the 
company  illegal.     Ibid. 

If  a  company  not  otherwise  illegal  was  rendered 
so  by  the  4th  section  of  the  statute  19  &  20  Vict. 
c.  47,  the  acts  done  and  debts  incurred  by  it  in  the 
interval  of  time  between  the  passing  of  that  act  and 
the  passing  of  the  statute  20  &  21  Vict.  c.  14.  (re- 
pealing the  4th  section  of  the  forma  act)  are  valid 
and  binding  on  the  company,  and  are  not  the  mere 
acts  and  debts  of  individual  shareholders.     Ibid. 

Directors  of  a  joint^stock  company,  upon  an  ar- 
rangement for  Uie  discharge  of  G,  a  debtor  of  B^ 
from  prison,  agreed  with  D  to  hand  to  him  scrip 
certificates  in  tiie  company  originally  allotted  to  G, 
upon  the  understanding  that  he  (B)  should  not  be 
liable  for  the  debts  and  engagements  of  the  company, 
but  should  participate  in  the  profits  as  a  shareholder. 
The  Master  of  the  Bolls  placed  the  name  of  B  upon 
the  list  of  contributories  under  the  winding  up  of  the 
company,  but,  upon  appeal,  the  order  was  discharged, 
the  agreement  being  idtra  vires,  TheEUctric  Tele- 
graph Co.  of  Ireland  v.  Bunn,  29  Law  J.  Bep.  (n.8.) 
Chanc.  913. 

(3)  Husband  and  Wife. 
Mrs.  L,  upon  the  death  of  her  first  husband. 


became  entitled  to  certain  ahaiee  held  by  him  tn  a 
banking  company  registered  under  the  act  of  1856, 
and  the  shares  were  transfisned  into  her  name.  She 
married  a  second  husband,  and  thereupon  the  shares 
were  settled  to  her  separa^  use.  No  notice  of  the 
marriage  was  given  by  her  to  the  company,  and  the 
shares  remained  standing  in  her  former  nama  There 
was  evidence,  however,  to  shew  that  the  company 
must  hare  been  aware  of  the  marriage.  The  com- 
pany failed,  and  a  winding-up  order  was  obtained. 
One  of  the  Vice  Chancellors  decided  that,  having 
regard  to  the  circumstances  of  the  case,  and  the  di£ 
ferent*  Joint-Stock  Companies  Acts,  the  second  hus- 
band ought  not  to  be  placed  upon  the  list  of  contri- 
butories, and  that  the  married  lady  was  alone  liable 
*'in  respect  of  her  separate  estate;"  but,  upon  appeal, 
—Held,  reversing  His  Honour's  decision,  that  the 
act  of  1856  (19  &  20  Vict.  c.  47.)  had  no  effoct  to 
alter  the  common  law  as  to  the  lialnlities  of  a  husband 
for  the  obligations  of  his  wife,  and  that,  as  the  lody^ 
name  was  on  the  register,  the  calls  would  properly  be 
madeonher,and  her  husband  must  be  liable  in  respect 
of  them.  The  Lords  Justices,  therefore,  directed  the 
Vice  Chancellor's  order  to  be  varied  by  striking  out 
the  words  **iii  respect  of  her  separate  estate,**  and 
directed  that  the  names  of  husband  and  wife  should 
be  placed  upon  the  list  of  contributories,  he  being 
placed  upon  it  in  right  of  his  wife.  In  re  the  Norths 
umiberland  and  Durham  District  Banking  Co.^  ex 
parte  Luardt  29  Law  J.  Bep.  (n.s.)  Chanc.  269,185; 
1  De  Gex,  F.  &  J.  583. 

(4)  Trustees. 

''Accepting  trustees**  under  the  Scotch  law,  to 
whom  shares  in  the  bank  had  been  on  express  terms 
assigned  by  the  testator, — Held,  to  be  properly 
placed  on  the  list  of  contributories.  J2e  the  Boyal 
Bank  of  Australia,  ex  parte  Drununond,  2  GifF.  189. 

(5)  Executors. 

A  person  in  1844  bought  shares  in  a  banking  com- 
pany, and  had  them  transferred  to  him.  The  com- 
pany afterwards  registered  under  the  20  Sc  21  Vict, 
c.  49.  so  as  to  come  within  the  Winding-up  Act, 
1856.  He  was  never  entered  on  the  list  of  share- 
holders under  that  act,  but  had  received  dividends, 
and  after  his  death  his  executors  received  dividends, 
and  then  sold  the  shares: — Held,  that  as  he  would 
have  been  a  contributory  under  the  said  acts,  so  fol- 
lowing Luard's  ease,  his  executors  were  now  contri- 
butories. Re  Northumberland  and  Durham  District 
Banking  Co.,  ex  parte  Dixon's  ExeetUors,  1  Dr.  & 
Sm.  225. 

(6)  Applicant  for  Shares  in  Another's  Name. 

A  fiither  applied  for  shares  in  a  company  in  the 
name  of  his  son,  and  he  paid  the  deposit;  the  com- 
pany, however,  refused  to  allow  him  to  execute  the 
deed  on  behalf  of  the  son.  Having  done  no  forther 
act, — Held,  that  the  father  was  not  a  contributory. 
MaoDweU^s  case,  In  re  the  Electric  Tdegraph  Co.  of 
Ireland,  24  Beav.  321. 

(7)  Allottee  of  Shares. 

By  the  prospectus  of  a  proposed  mining  company, 
the  capital  was  advertised  to  consist  of  80,000i.,  to 
be  paid  up  in  full  on  allotment,  and  the  printed  fonn 
of  application  for  shares  contained  an  undertaking 
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by  the  applioint  to  oonfonn  to  the  rules  of  the  com- 
penj.  H  applied  verbally  for  ahares  in  the  company, 
which  were  allotted  to  him,  and  be  received  the  scrip 
eeitificatce.  The  certificates  contained  a  statement 
that  the  ahares  were  to  be  held  subject  to  the  rules 
and  regulations  of  the  company,  one  of  which  was, 
that  no  person  should  be  recognized  as  an  adventurer 
until  he  had  signed  the  rules.  H  never  signed  the 
mles,  and  never  interfered  with  the  management 
of  the  company.  Proceedings  having  been  taken 
under  the  Winding-up  Acts, — Held,  that  H  was 
liable  as  a  contributory.  Rs  the  Oreai  Cambrian 
Mimng  tmd  Qttarryifig  Co,^  ex  parte  HatMnt,  2S 
Law  J.  Rep.  (n.s.)  Chanc.  221;  2  Kay  &  J.  253. 

A  joint-stock  company  was  projected,  and  issued 
its  proapeetus  under  the  title  of  **The  Amason  Life 
Assurance  and  Loan  Company  and  Sickness  Benefit 
Society.^  The  compmiy  was  registered  as  ^The 
Amaaon  Life  Assurance  and  Loan  Company.**  A  B 
applied  for  shares,  which  were  allotted  to  him,  and 
he  paid  the  deposit.  The  form  of  application  was 
headed  with  the  addition  of  ^and  Sickness  Benefit 
Society,**  while  the  answer  was  headed  **Amason 
Life  Asanranoe  and  Loan  Company"  only.  The 
company  was  ordered  to  be  wound  up,  and  A  B  was 
placed  upon  the  list  of  contributories  by  the  official 
manager,  but  the  Master  struck  him  off.  A  co-con- 
tributory appealed,  but  one  of  the  Vice  Chancellois 
confirmed  the  Master^  decision,  on  the  ground  that 
the  alteration  waa  not  merely  one  of  name,  but  of 
the  objects  of  the  company,  upon  which  the  applica- 
tkm  for  shares  must  be  presumed  to  have  been 
founded: — Held,  upon  appeal,  that  as  the  form'used 
in  the  answer  to  the  application  for  shares,  and  other 
forms,  gave  A  B  notice  of  the  change  of  name,  he 
most  be  placed  on  the  list  of  contributories.  ExpiBiiie 
Hukkmmmy  inre  Amaaon  Life  Atwr,  and  Loan  Co., 
and  m  reBladkhwm,  25  Law  J.  Bep.  (n.&)  Chanc. 
722;  8  De  6ex,  M.  &  6.  177 ;  3  Drew.  409. 

D  agreed  with  the  promoters  of  a  joint-stock  com- 
pany  to  execute  works,  for  which  he  was  to  be  paid 
partly  in  shares.  D,  to  assist  the  formation  of  the 
company,  signed  the  subscription  contnct  for  620 
shares,  and  an  act  of  parliament  was  obtained.  The 
company  ihiled,  and  was  ordered  to  be  wound  up. 
On  the  share  register  D^b  name  appeared  as  holder 
of  only  ten  shares,  bnt  when  that  document  was 
settled  only  one  shareholder  was  present,  who  held 
the  proxies  of  two  others : — Held,  on  appeal,  affirming 
a  decision  of  one  of  the  Vice  Chancellors,  that  the 
name  of  D  waa  rightly  placed  on  the  list  of  contri- 
bntories  for  620  shares,  he  having  signed  the  sub- 
scription contract  for  that  number.  Bx  parte  DaiM- 
mm,  in  re  the  North  Shielde  Quay  Co.,  27  Law  J. 
Bep.  (a.s.)  Chanc.  488 ;  4  Kay  &  J.  688. 

J  T  C  applied,  through  an  agent,  for  fifty 
shares  in  a  joint-stock  company  provisionally  regis- 
tered, and  at  the  same  time  paid  up  the  value.  He 
entered  into  no  agreement  in  writing  to  take  the 
shares,  but  they  were  allotted  to  him,  and  when  the 
deed  of  settlement  was  tendered  to  him  he  refused 
to  execute  it;  but  assigned  no  reason  for  his  refusal. 
The  deed  eonteined  a  schedule  in  which  his  fifty 
shares  bore  distinctive  numbers.  The  company  was 
completely  registered,  and  the  name  of  J  T  C  was 
inserted  io  the  register  of  shareholders  as  T  C  the 
holder  of  fifty  shares,  but  numbered  differently  from 
the  sdiedule  to  the  deed.    After  an  order  for  winding 


up  the  company,  J  T  C  was  placed  on  the  list  of 
contributories  in  respect  of  fifty  shares;  and  upon 
appeal*  the  order  was  confirmed.  £x  parte  Cooknetf, 
inreihe  Electric  Telegraph  Co.  €/ Ireland,  28  Law 
J.  Bep.  (2r.8.)  Chanc.  12;  3  De  Gex  &  J.  170;  26 
Beav.  6. 

The  alteration  in  the  distinctive  numbers  of  the 
shares  was  considered  to  be  unimportant,  as  was  the 
mistake  in  the  christian  name.    Ibid. 

A  person  may  be  a  contributory  in  respeet  of  his 
application  for  shares,  although  he  signs  no  written 
agreement  to  take  shares,  and  does  not,  therefore^ 
fell  within  the  description  of  a  *< subscriber**  men- 
tioned in  the  8rd  section  of  the  statute  7  &  8  Vict. 
c.  110.  (the  Joint-Stock  Compaoiea  Registratioo 
Act)    Ibid. 

B  having  applied  for  shares  in  a  company,  and 
having  had  100  shares  allotted  to  him,  sold  them 
without  having  signed  the  deed  of  settlement,  er 
attended  any  meeting  of  the  company.  The  directors^ 
with  the  sanction  of  the  shareholders,  at  a  geneni 
meeting,  declared  all  the  shares  to  be  forfeited  where 
the  shareholders  had  not  signed  the  deed,  but  no 
power  was  given  them  under  the  deed  to  teke  this 
course: — Held,  that  B  was  not  discharged  from  hia 
liability  in  respect  of  such  shares,  and  his  name  was 
placed  on  the  list  of  contributories.  On  appeal, 
this  decision  was  affirmed,  the  directors  having  no 
power  to  declare  a  forfeiture.  Bx  parH  Barton,  in 
re  the  National  Steam  Pnd  Co.y  28  Law  J.  Rep. 
(sf.s.)  Chanc  637 ;  4  De  Gex  &  J.  46 ;  4  Drew.  535. 

W,  the  partner  of  a  firm,  applied  for  shares  in  a 
joint-stock  company,  on  condition  that  the  firm 
should  be  employed  to  supply  chains  and  other 
things  manufiictured  by  them,  which  the  company 
would  require  in  their  business.  The  company  was 
ordered  to  be  wound  up  in  bankruptey,  under  the 
provisions  of  the  statute  19  &  20  Vict.  c.  47.  (the 
Joint-Stock  Companies  Act,  1856,)  and  one  of  the 
Commissioners  placed  the  name  of  W  on  the  list  of 
oontributories ;  but,  upon  appeal,  the  order  was 
reversed.  BxparU  Wood,  mi  re  1^  Sunken  FesseZs 
Beeovery  Co.  (Limited},  28  Law  J.  Rep.  (h.8.) 
Chanc.  899;  3  De  Gex  &  J.  85. 

Provisional  directors  entered  into  an  agreement  to 
give  A  B,  the  projector,  2,500/.  in  money  and  2,500/. 
in  paid-up  shares.  The  agreement  did  not  appear 
in  the  deed  of  settlement  which  A  B  had  executed 
for  350  of  these  shares: — Held,  that  the  company 
were  not  bound  by  the  agreement,  and  although  they 
repudiated  it,  still  that  A  B  was  liable  uncondition- 
ally as  a  contributory  in  respect  of  the  850  shares. 
Be  the  Coemopolitan  Auur.  Co.  (NickoHFe  catej, 
24  Beav.  639. 

A  joiot-stock  company  being  in  course  of  forma* 
tion,  under  the  19  &  20  Vict,  c.47,  W  applied  for 
shares  by  a  note  in  writing,  by  which  he  agreed  to 
accept  them,  and  pay  the  deposit  on  them  if  allotted 
to  him.  Shares  were  allotted  to  him  accordingly, 
and  he  paid  the  deposit,  but  no  certificates  were 
given  to  him.  His  name  was  not  entered  in  the  re- 
gister of  shareholders,  but  only  in  a  book  in  which  the 
names  of  persons  to  whom  shares  had  been  allotted 
were  inscribed,  the  shares  to  which  they  were  enti- 
tled not  being  distinguished  therein  by  numbers  aa 
required  by  the  19th  section  of  the  act.  An  order 
having  been  made  in  the  following  year  for  winding 
up  the  company,— Held,  that  the  ragiater  ought  to 
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be  amended  by  iaaerting  the  name  of  W,  and  that 
he  ought  to  be  on  the  list  of  contributoriet.  R$  tki 
WeH  Bam  XHtUOery  Co.  (LMUd),  Whittet*$  cote, 
2  De  Gex  &  J.  577. 

(8)  Pemmi  who  have  Forfeited  their  Sharet, 

A  B,  a  director  and  promoter  of  an  inettfance 
company,  took  500  sharee  in  order  to  enable  the 
company  to  obtain  registration,  upon  an  undentand- 
ing  that  he  was  not  to  be  called  upon  to  pay  any- 
thing in  respect  of  those  shares.  Calls  were  made^ 
and  a  resolution  was  th^i  passed  declarii^  the  for- 
feiture of  all  those  shares  upon  which  the  calls  had 
not  been  paid,  but  payment  of  past  calls  was  not 
required,  although  the  directors  had  power  to  enforce 
such  payment  The  500  shares  (upon  which  no 
calls  had  been  paiU)  were  declared  to  be  forfeited, 
and  were  taken  up  by  other  parties.  The  directors 
subsequently  voted  a  sum  of  money  to  A  B  for  his 
services,  and  compromised  the  question  of  forfeiture 
for  that  sum,  which  was  only  half  the  amount  of  the 
calls  due.  Upon  the  winding  up  of  the  company, 
it  was  held,  that  A  B  was  liable  to  be  placed  on  the 
list  of  contributories  in  respect  of  the  500  shares. 
In  re  the  London  and  Cotmiy  Amur,  Co,,  eat  patrte 
Jontif  27  Law  J.  Rep.  (n.b.)  Chane.  666. 

A  shareholder  in  a  company,  carried  on  upon  the 
cost- book  principle,  relinquished  his  shares  upon 
paying  his  pro  ratd  portion  of  the  liabilities  of  the 
company.  All  the  formalities  required  for  the  re- 
linquishment of  such  shares  were  regularly  complied 
with  and  entered  in  the  books  of  the  company,  and 
the  correspondence  was  conducted  with  the  purser, 
who  Bxed  the  amount  to  be  paid  by  the  shareholder 
without  the  sanction  of  the  managing  committee  :— 
Held,  that  the  purser  being  the  authorised  officer  of 
the  company  to  conduct  such  transactiou,  the  share- 
holder was  exempted  firom  liability  in  respect  of  any 
excess  of  power  on  the  part  of  the  purser;  and  upon 
the  winding  up  of  the  company  it  was  ordered  that 
such  shareholder  should  not  be  placed  on  the  list  of 
onntributories.  In  re  ike  Wryegan  Slate  Quarrifing 
Co,,  €a(  parte  £irch,  28  Law  J.  &ep.  (ir.8.)  Chanc. 
804. 

(9)  Tratt^firor  qf  Sharee. 

By  the  deed  of  settlement  and  charter  of  the  Royal 
British  Bank  it  was  provided  that,  upon  a  transfer  of 
shares  taking  place,  seyen  days^  previous  notice  in 
writing  of  the  proposed  transfer,  specifying  the  various 
particulars,  should  be  given  to  the  directors  before 
any  transfer  could  be  made;  and  that  alter  the  consent 
of  the  directors  had  been  given,  the  transfer  should 
be  executed  and  delivered  to  the  secretary  to  be  re- 
gistered, whereupon  a  new  certificate  was  to  be  deli, 
vered  to  the  transferee.  The  company  had  departed 
from  this  form;  and  the  usual. practice  had  been  for 
the  secretary  to  deliver  out  a  blank  form  of  transfer 
without  any  previous  notice,  and  when  returned  filled 
up  and  executed, it  was  registered,  and  new  certificates 
banded  to  the  transferee.  Certain  shareholders  who 
had  executed  the  transfer,  but  whose  trensfors  had 
not  been  registered,  objected  to  being  placed  upon 
the  list  of  contributories,  on  the  ground  that  the 
consent  of  the  directors  bad  been  practically  dis- 
pensed with  in  all  previous  transfers: — Held,  that 
although  the  seyen  days*  notice  had  been  waived  for 
the  sake  of  facilitating  transfers,  the  consent  of  the 


directors  was  neceamy,  which  consent  was  proved 
by  the  r^stry  on  the  books  of  the  company;  and 
that,  consequently,  the  objecting  shareholders  were 
liable  as  contributories.  In  re  the  Moyal  Bri$iek 
Bank,  ex  parte  WaUon  and  ex  parte  Hue,  26  Law 
J.  Rep.  (N.8.)  Chanc.  5i5. 

In  arranging  the  afffiirs  of  a  mine,  worked  on  the 
cost  book  principle,  a  resolution  was  passed  at  a 
general  meeting,  that  a  shareholder  in  arrear  sur- 
rendering his  shares  might,  within  a  month,  redeem 
so  many  as,  at  1 9s.  per  share  (the  amount  of  former 
call]*),  would  equal  the  amount  paid  by  him,  pro- 
vided the  call  of  8s.  per  share  then  made  be  paid 
upon  the  redeemed  shares.  Three  shareholders 
surrendered  their  shares  in  the  usual  form,  and  sent 
the  documents  to  the  secretary.  They  took  no  steps 
to  redeem  the  shares,  neither  did  they  pay  the  call 
of  2«.  Four  months  afterwards,  the  secretary  wrote 
to  them,  stating  that  their  shares  had  been  reduced, 
and  asking  for  the  call,  and  also  other  calls.  One 
of  the  shareholders,  in  reply,  requested  that  bis 
shares  might  be  further  reduced,  as  it  was  inconva* 
nient  to  pay  the  calls.  Upon  its  being  sought  to 
chaige  them  as  contributories, —  Held,  that  the 
shares  were  legally  surrendered ;  that  the  letter  by 
the  one  shareholder  was  written  under  an  erroneous 
idea  of  his  position  with  regard  to  the  shares;  that 
all  right  under  the  resolution  was  gone;  that  he  was 
not  at  the  time  in  the  position  of  a  shareholder,  and 
that  none  of  them  were  entitled  to  redeem,  and 
ought  not,  therefore,  to  be  placed  on  the  list  of  con- 
tributories. In  re  the  Bodmin  United  Mmee,  26  Law 
J.  Rep.  (n.8.)  Chanc.  570;  2S  Beav.  870. 

A  chartered  banking  company  were  empowered  to 
extend  their  capital  by  the  issue  of  new  sharesi  A 
fraudulent  report  of  tiie  state  of  the  affairs  of  the 
bank  was  made  by  the  directors  to  a  general  meeting 
of  the  company,  and  by  them  adopted.  Theacomnts 
had  been  audited  by  auditors  appointed  by  the  share- 
holders. In  pursuance  of  the  desire  to  have  new 
shares  taken,  the  directors  issued  a  circular,  which 
also  contained  folse  and  fraudulent  representationa. 
N,  upon  the  faith  of  the  report  and  the  circular,  and 
also  upon  the  representation  of  one  of  the  directory 
took  wares,  and  received  a  dividend  upon  them.  He 
afterwards  employed  his  broker  to  dispose  of  the 
shares.  According  to  the  constitution  of  the  com- 
pany, the  assent  of  the  directors  to  a  transfer  of 
shares  was  necessary,  the  evidence  of  which  assent 
was  to  be  an  indorsement  on  the  deed  of  transfer. 
The  broker  employed  by  the  bank  purchased  these 
shares,  giving  the  name  of  £  as  the  purchaser.  The 
transfer  to  E  was  executed  in  the  form  which  had 
been  furnished  at  the  bank,  with  Els  name  inserted 
as  purchaner.  E  was  not  aware  of  this  transfer,  but 
he  had  given  authority  to  the  principal  manager  to 
use  his  name  in  transfers,  and  he  had  accepted  soma 
transfers  in  which  his  name  had  been  so  uasd.  The 
purchase-money  for  N*s  shares  was  paid  by  the  bank. 
The  next  dividend  was  treated  as  part  of  the  assets 
of  the  bank,  and  the  shares  were  subsequently  found 
in  the  principal  manager's  possession,  and  given  up 
by  him  to  the  solicitor  of  the  bank  as  part  of  their 
property.  The  bank  having  stopped  payment,  Nis 
name  was  sought  to  be  placed  on  the  list  of  contri- 
butories ;  and  it  was  held,  that  N  was  not  exempted 
from  liability  by  reason  of  the  false  representation 
in  the  report  and  the  circular,  as  the  directors  were 
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not  agvnti  of  the  company  for  the  purpose  of  making 
fhMidolent  repreaentations,  or  beyond  the  scope  of 
their  authority  as  limited  by  the  charter;  but  that 
the  assent  of  the  directors  to  the  transfer  of  the 
shares  by  N  had  been  sufficiently  shewn,  and  there* 
fore  his  name  must  he  removed  from  the  list  of  con- 
tributories.  In  re  the  Boyal  BriUah  Baatk,  ob  parte 
Nicel,  28  Law  J.  Rep.  (h.8.)  Chanc.  257;  3  De  Oex 
ft  J.  887. 

A  B  was  the  holder  of  shares  in  a  mining  company 
established  upon  the  cost-book  principle.  In  Octo- 
ber 1856  it  was  determined  by  the  shareholders 
to  register  the  company  as  ^  limited/*  under  the 
19  Se  20  Vict,  c  47,  with  a  view  to  its  being  wound 
up.  A  delay  however  occurred,  which  prevented 
the  registration  of  the  company  until  June  1857. 
In  January  1857  A  B  sold  his  shares,  and  the 
transler  was  completed,  A  B^  name  not  being  re- 
turned as  a  shareholder  on  the  company*s  being 
registered  in  June  1657.  In  .Tuly  the  company  was 
oideied  to  be  wound  up,  and  Mr.  Commissioner  Fane 
placed  A  Bis  name  on  the  list  of  contributories;  but 
it  was  held,  on  appeal,  that  the  name  was  impro- 
perly placed  on  the  list.  In  r«  Wdah  Paton  Lead 
tmd  Copper  Mimng  Co,  ( Limited  L  ex  parte  Loft- 
homae,  27  Law  J.  Rep.  (s.8.)  Bankr.  1 ;  2  De  Gez 
ft  J.  69. 

A  holder  of  100  shares  in  a  company,  transferable 
by  delivery,  knowing  that  the  company  was  in  diffi- 
eidlies,  and  was  likely  to  be  wound  up,  handed  his 
shares  to  a  workman  in  his  employ  for  2#.  6(2.  the 
lot.  Five  days  afterwards  a  resolution  was  passed 
to  obtain  an  order  to  wind  up  the  company  :~-Held, 
that  the  transfer  oould  not  be  supported  to  the  pre- 
jodice  of  other  shareholders;  and  that  the  vendor, 
and  not  the  purchaser,  must  be  placed  on  the  list  of 
ooDtrtbatoriee.  In  re  ike  Mexietm  and  Sauik 
Awteriean  Co.,  ex  parte  Lund,  28  Law  J.  Rep.  (v.8  ) 
Chanc  628;  27  fieav.  465. 

A  company,  by  whose  custom  the  shares  passed 
by  delivery  of  the  certificates,  was  ordered  to  be 
wound  op  OB  the  24th  of  November  1857.  On  the 
lOtfa  of  November,  H,  who  held  shares,  sold  them, 
through  a  broker,  to  A,  a  person  in  his  employ,  but 
the  purchase-money  was,  in  fact,  paid  out  of  H's 
BKmey.  The  Master  of  the  Rolls  placed  H  on  the 
list  of  contrifaotories,  and  this  was  affirmed,  upon 
appeaL  In  re  the  Mexican  and  Soiith  American  Co., 
exparU  Byam,  29  Law  J.  Rep.  (v.&)  Chanc  243; 
1  DeGex,  F.  &  J.  75. 

There  being  a  disagreement  between  two  sections 
of  directoiB  of  a  joint- stock  company,  it  was  agreed 
that  one  section  should  retire,  and  transfer  their 
sharea  to  the  continuing  directors.  The  shares  were 
trsBsferred  accordingly,  and  afterwards  again  trana- 
fcned,  and  at  the  date  of  the  winding-up  order 
slond  in  the  names  of  other  persons.  The  Court 
held,  that  the  first  arrangement  was  invalid,  and 
that  the  retiring  directors  were  still  contributories, 
notwithstanding  the  subsequent  transfers.  MwRte 
CMS,  s»  i«  <Ae  IMioereal  PraMewt  Life  iltso.,  22 
Bsav.  55. 

A  fother  voluntarily  transferred  shares  in  an  incor- 
porated company  to  his  infknt  son.  The  company 
was  afterwards  wound  up  (the  son  being  stiil  an 
iofiuit) :— Held,  that  the  fother  was  a  contributory. 
Bd^$  coMty  in  re  the  Electric  Telegraph  Co,  of  Ire* 
Umd,  84  Beov.  918. 


A  shareholder  in  a  company  ineoctremis  is  entitled 
to  transfer  his  shares  to  any  one  out  and  out ;  but  a 
duly  registered  transfer  to  a  trustee  for  the  trans- 
feror, executed  with  the  intention  of  getting  rid  of 
liability  and  reserving  the  benefit  of  the  shares,  does 
not  relieve  the  transferor  from  his  liability,  even 
where  the  deed  of  settlement  declares  that  the  trusts 
shall  not  be  recognised,  and  that  the  person  on  the 
register  shall  be  deemed  the  beneficial  owner  of  the 
shares.  ChinnocJs*$  caee,  re  Athencewn  Life  Astwr. 
Soe,,  John.  714. 

(10)  Transferee  of  Skairee, 

Upon  the  winding  up  of  a  company,  carried  on 
upon  the  cost-book  principle,  it  appeared,  by  thdr 
deed,  that  shares  in  the  company  would  pass  by 
the  delivery  of  the  certificates;  but  no  shareholder 
was  entitled  to  a  dividend  unless  his  name  was  en- 
tered in  the  share  register-book.  A  shareholder,  who 
had  transferred  his  shares,  but  whose  transferee  had 
not  been  registered,  was  held  to  be  liable  as  a  contri- 
butory of  the  company.  In  re  the  Wryegfsn  Slate 
Quarrying  Co.,  ex  parte  Hwrnby^  28  Law  J.  Rep. 
(H.fl.)  Chanc  875. 

(11)  Penmu  vho  haive  taken  Shares  under 
Miar^preaeiUation, 

An  insolvent  company,  by  misrepresentation,  in- 
duced a  person  to  take  shares,  and  to  authorise  the 
secretary  of  the  company,  as  his  attorney,  to  sign 
the  deed  of  settlement  on  his  behalf: — Heild,  on  the 
oompany  being  wound  up,  that  his  name  ought  to 
be  erased  from  the  list  of  contributories.  In  re  the 
Uni/eerofd  Prondewt  Life  Aeeo.,  ex  parte  Bell,  26 
Law  J.  Rep.  (h.s.)  Chanc.  137;  22  Beav.  35. 

A  and  B  were  partners,  and  A,  on  the  Ihith  of 
representations  made  to  him  by  the  secretary  of  a 
company,  informed  B  that  the  liabilities  were  limited, 
and  thereupon  B  consented  to  shares  being  taken 
in  the  company.  A  executed  the  company's  deed 
alone,  in  the  name  of  the  firm.  Two  calls  were 
paid  by  the  firm,  and  dividends  were  received  by  the 
firm,  as  part  of  the  partnership  assets.  The  firm 
then  dissolved  partnership,  and  all  the  assets  and 
liabilities  (the  above  shares  being  paiticulariy  speci- 
fied) were  transferred  from  A  to  B.  The  company 
foiled,  and  was  wound  up  under  the  act.  It  then 
appeared  that  the  liabilities  of  the  company  were 
not  limited,  and  B  alleged  that  A  alone  was  liable 
as  a  contributory : — Held,  the  misrepresentation  as 
to  the  limited  liabilities  not  being  wilful,  and  the 
company  assenting,  that  B  was  primarily  liable,  and 
A  secondarily  liable,  as  contributories.  In  re  the 
Protestant  Atiur,  Atto,,  ex  pavte  Letts,  26  Law  J. 
Rep.  (h.8.)  Chanc  455. 

A  person  who  has  taken  shares  in  a  joint-stock 
bank  upon  the  fkith  of  representations  made  by  the 
directon  in  their  periodical  reports,  which  represen- 
tations are  proved  to  be  false  and  fraudulent,  is  not 
liable  to  be  placed  upon  the  list  of  contributories. 
In  re  the  Poyal  Briti^  Bank,  ex  parte  Brock- 
wdl,  26  Law  J.  Rep.  (n.s.)  Chanc.  855;  4  Drew. 
205. 

If  a  party  is  induced  to  subscribe  to  a  company, 
upon  misrepresentation  made  by  it  or  on  its  behalf, 
the  shareholders,  on  the  company  being  wound  up, 
cannot  insist  upon  such  party  being  placed  on  the 
list  of  contributories.  InreAe  Deposit  and  OenertU 
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lAfe  Amur,  Co.,  ex  parte  Ayre,  27  Law  J.  Bep. 
(if.8.)  Ghanc.  579;  25  Bear.  513. 

Misrepresentationa  made  by  a  secretary  or  mana* 
get,  in  the  abMnce  of  authority,  do  not  bind  the 
company.  It  cannot  be  aasumed  that  he  was  an 
agent  to  oommit  a  fraud.    Ibid. 

A  judgment  in  fkvour  of  a  company  at  law,  for 
the  payment  of  the  deposit  on  shares  subscribed  for, 
will  not  prevent  this  Court  from  giving  relief  when 
the  subscription  was  procured  by  fmud,  which  was 
not  in  evidence  when  the  judgment  was  obtained. 
Ibid. 

If  the  directors  of  a  banking  company,  which  is 
in  diflSculties,  make  a  flourishing  report  to  the  share- 
holders and  public  of  the  financial  condition  of  the 
company,  and  it  induces  a  person  to  purchase  shares 
in  open  market,  or  of  third  parties,  and  it  turns  out 
afker  he  is  registered  in  the  books  of  the  company 
that  the  report  was  altogether  untrue  and  without 
foundation,  and  the  company  stops  payment,  still 
the  purchaser  is  a  shareholder  and  liable  as  a  con- 
tributory. In  rt  the  Liverpool  Borough  Bank,  ex 
parte  Duranty,  28  Law  J.  Rep.  (ir.8.)  Chanc  37; 
26  Beav.  269. 

A  B  was  tenant  for  life  of  certain  shares  in  a  bank- 
ing company,  under  a  will  of  which  his  uncle  was 
executor.  At  the  request  of  A  B,  his  uncle,  who 
was  a  director  of  the  company,  transferred  these 
shares  into  hii  name  for  a  nominal  consideration,  in 
order  to  qualify  him  to  be  a  director.  A  B  became 
a  director,  and  the  company  failed,  and  was  ordered 
to  be  wound  up.  A  B  objected  to  his  name  being 
placed  on  the  list  of  contributories,  on  the  ground 
that,  prior  to  his  taking  the  shares,  the  directors  had 
published  fraudulent  reports  of  the  affairs  of  the 
company,  and  his  uncle,  being  a  director,  must  have 
known  that  they  were  fraudulent;  and  also  that, 
being  only  tenant  for  life  of  the  shares,  it  was  a 
breach  of  trust  on  the  part  of  his  uncle  to  transfer 
the  shares  into  his  name,  and  that  the  directors  must 
have  been  aware  of  the  fact;  and  therefore  that  the 
transaction  was  a  nullity: — Held,  that  A  B  must 
be  placed  on  the  list  of  contributories.  In  re  the 
Northumberland  and  Durham  District  Banking 
Co.,ex  parte  Bigge,  28  Law  J.  Rep.  (ir.8.)  Chanc  50. 

S  took  shares  in  a  joint-stock  company,  and  signed 
the  deed,  upon  the  representation  made  by  one  of 
the  ofBcers  of  the  company  that  such  deed  contained 
a  clause  limiting  the  liability  of  the  shareholders  to 
the  amount  of  their  shares.  This  clause  had  been 
frraudulently  inserted  in  the  deed  after  complete 
registration,  and  was  not  contained  in  the  registered 
deed.  S  attended  meetings  of  the  company  and 
received  dividends  for  three  years,  when  the  com- 
pany was  ordered  to  be  wound  up: — Held,  that  S 
was  liable  as  a  contributory.  In  the  maUer  of  the 
Atheneeum  Life  Asiw.  Soc,;  Sh^fieUFs  ease,  28 
Law  J.  Rep.  (N.8.)  Chanc.  325;  John.  451. 

The  directors  of  a  company,  with  the  sanction  of 
a  general  meeting  of  the  shareholders,  issued  cer- 
tain preference  shares,  at  61.  per  cent  interest,  whidi 
they  had  no  power  to  do  under  their  deed  of  settle- 
ment. Some  of  these  shares  were  taken  by  one  of 
the  directors,  who  sold  a  part  to  W,  representing 
them  to  be  preference  shares.  W  signed  the  deed 
of  settlement: — Held,  that  there  was  no  fraud  or 
misrepresentation  on  the  part  of  the  company  which 
would  exempt  W  from  the  liability  incuried  as  a 


shareholder,  and  that  W.*s  name  must  be  placed  on 
the  list  of  contributories.  In  re  the  National  Patent 
Steam  Fud  Co,,  ex  parte  Worth,  28  Law  J.  Rep. 
(v.s.)  Chanc.  589;  4  Drew.  529. 

W  was  induced,  on  the  representation  of  the  secre- 
tary of  a  joint-stock  company  that  there  were  to  be 
two  medical  referees,  and  that  he  might  be  appointed 
one,  to  take  200  shares,  whereupon  he  was  appointed 
to  the  office.  Soon  afterwards  W  discovered  that 
there  were  four  instead  of  two  medical  referees,  on 
which  he  resigned  his  office  and  demanded  back  the 
money  he  had  paid  for  the  shares.  By  the  deed  of 
settlement  it  was  provided  that  if  any  shareholder 
did  not  pay  his  calls  the  secretary  might  send  notice 
requiring  payment  within  twenty-one  days,  and  if 
the  calls  were  not  paid  the  directors  might  declare 
the  shares  forfeited.  W  (under  the  foregoing  circum- 
stancet*)  refused  to  pay  his  calls,  and  the  secretary 
sent  him  the  required  notice,  and  added  that  if  the 
calls  were  not  paid  within  twenty- one  days  his  shares 
would  be  forfeited.  W  made  default,  and  took  no 
further  notice  of  the  matter,  and  the  directors  within 
the  twenty-one  days  declared  a  forfeiture,  but  allowed 
Ws  name  to  remain  on  the  share  register  for  more 
than  two  years,  when  the  company  was  wound  up. 
One  of  the  Vice  Chancellors  decided  that  there  had 
been  no  such  misrepresentation  by  the  company  as 
absolved  W  from  liability  as  a  shareholder,  and  that 
upon  the  construction  of  the  deed  of  settlement  the 
forfeiture  of  the  shares  had  not  been  completed,  and 
that  Ws  name  must  be  placed  on  the  list  of  con- 
tributories. On  appeal,  it  was  held  (affirming  his 
Honour*s  decision)  that  there  was  no  such  misrepre- 
sentation or  breach  of  faith  as  would  exonerate  W; 
but  (reverung  the  same  decision)  that  there  had  been 
an  absolute  forfeiture  submitted  to  by  W,  whose 
name  must  therefore  be  removed  from  the  list  Ex 
parte  WoUaston,  in  re  the  Home  Counties  and  Qent' 
ral  Life  Assw.  Soc.^  28  Law  J.  Rep.  (ir.8.)  Chanc 
721;  4  De  Gex  &  J.  437. 

Their  Lordships  also  held,  that  whether  the  direc- 
tors declared  the  forfeiture  before  or  afler  the  twenty- 
one  days  was  a  matter  of  form,  and  not  of  substance. 
Ibid. 

Under  a  supplemental  charter  a  banking  com- 
pany, being  empowered  to  issue  new  shares,  a  fhiudu- 
lent  report  of  the  company's  affairs  was  made  by  the 
directors,  and  adopted  at  a  general  meeting  of 
the  shareholders.  In  June  1 856  M,  a  customer  of  the 
bank,  took  twelve  of  these  new  shares,  executed 
the  deed,  and  received  the  share  certificates.  In  the 
next  return  to  the  Stamp  Office  his  name  was  not 
inserted  as  a  shareholder,  and  in  the  monthly  balance- 
sheet  the  sum  paid  by  him  for  the  shares  was  treated 
as  a  debt  from  the  bank.  In  his  pass-book  he  was 
credited  with  interest  at  41.  per  cent,  upon  the  sum 
he  had  paid  on  account  of  the  shares.  M  also 
attended  two  meetings  of  shareholders.  In  Septem- 
ber 1856  the  bank  stopped  payment,  all  the  new 
shares  not  having  been  issued,  and  the  affairs  of  the 
company  were  afterwards  ordered  to  be  wound  up : 
— Held,  that  M  was  a  contributory  in  respect  of  the 
twelve  shares,  and  was  not  entitled  to  claim  as  a 
creditor  in  respect  of  the  deposit  paid  for  his  shares. 
In  re  the  Royal  British  Bank,  ex  parte  Afixer^  28 
Law  J.  Rep.  (n.s.)  Chanc.  879;  4  De  Gex  &,  J. 
575. 

Where  a  banking  company,  which  commenced 


r 


COMPANY— DJwo^ii^iOii  and  Wmdkig-yp;  (L)  Calu. 


158 


bminess  npon  a  miarepreoentatioii  aa  to  the  amount 
of  capital  paid  up,  and  before  the  amount  required 
by  the  7  &  8  Vict  c.  118.  was  bo  paid,  was  ordered 
to  be  wound  up,  such  order  was  held  to  have  been 
HghUy  made,  and  a  shareholder  who  had  taken 
■iMires  upon  this  misrepresentation  was  held  by  one 
of  the  Vice  Chancellors  to  be  a  contributory,  and  to 
be  liable  to  pay  the  calls  made  for  the  discharge  of 
the  debts  of  the  company,  and  this  decision  was, 
upon  appeal,  affirmed.  Re  the  London  amd  EaaUm 
Banking  Corporation,  ex  parte  LvagwortJCn  Execur 
tors,  29  Law  J.  Rep.  {us.)  Chanc  55;  1  De  Gez, 
F.  &  J.  17;  John.  461,  465. 

iSemMe— that  the  intention  of  the  Masters  in 
Chancery  Abolition  Act  is  not  to  alter  the  rights  of 
parties  under  the  Winding-up  Acts,  so  as  to  prevent 
the  decision  of  the  Judge  at  chambers  being  deemed 
to  be  an  order  of  the  Master.     Ibid. 

Where  the  appellants  had  been  induced  to  exe- 
cute the  deed  of  settlement  of  a  company  as  share* 
holden,  by  a  representation  made  by  promoters  of 
the  company  (who  were  entrusted  with  the  deed  for 
the  purpose  of  obtaining  signatures  to  it)  that  two 
specified  individuals  would  execute  it,  and  this  repre- 
sentation, although  honestly  made,  proved  errone- 
ous:— Held,  that  it  was  not  sufficient  to  exonerate 
the  appellants  from  liability  as  shareholders. 

Qucnre,  how  far  directors  can  be  regarded  as  agents 
of  a  company,  for  the  purpose  of  making  false  repre- 
sentations, by  which  the  shareholders  or  the  public 
are  deceived. — BroehoeWs  ccue,  4  Drew.  205,  ob- 
rerved  upon.  Re  HvU  and  London  Life  Aaur.  Co., 
Gib9on*$  case,  2  De  Gex  &  J.  275. 

(6)  JSxteni  of  Liability. 

[Ex  parte  Carew,  in  re  the  Dover,  Hastings  and 
Brighton  Junction  Rail.  Co.,  7  Law  J.  Dig.  186; 
7  De  Gez,  M.  &  G.  43.] 

Certain  persons,  having  projected  a  railway  com- 
pany, formed  themselves  mto  a  managing  committee. 
The  project  failed  before  the  subscribers'  agreement 
was  agned,  but  various  expenses  were  incurred,  and 
the  prmected  company  was  ordered  to  be  wound  up. 
Two  of  the  committee  claimed  as  against  the  rest  of 
the  contributoriea  to  be  allowed  certain  sums  which 
they  had  individually  paid: — Held,  upon  appeal 
ih>ffi  the  Master,  that  he  was  wrong  in  having  re- 
ftised  to  investigate  the  claims  of  each  member,  and 
the  amount  for  which  each  contributory  was  liable, 
notwithstanding  that  such  claims  might  be  enforced 
at  law.  In  re  the  London,  Birmingham  and  Buck- 
imghamMre  RaU,  Co.,  ex  parte  DayrdL,  25  Law  J. 
Bep.  (NJi.)  Chanc.  165. 

A  B,  a  shareholder  in  a  joint-stock  banking  com- 
pany, executed  the  company's  deed  of  settlement,  m 
which  was  contained  a  covenant  that  each  of  the 
sharebolden  should  be  liable  to  the  losses  of  the 
company  in  proportion  to  his  shares.  A  B  died 
before  the  passing  of  the  Winding-up  Act  of  1848. 
An  order  was  made  in  1850  for  winding  up  the  com- 
pany, and  A  B*s  executors  were  placed  on  the  list 
of  contributoriea.  A  call  being  made  by  the  Master 
in  respect  of  A  B*s  shares,  it  was  held  that  the 
amount  of  the  call  was  not  a  specialtv,  but  a  simple 
contract  debt  only.  In  re  the  Royal  Sank  of  Aus- 
tralia, ex  parte  Robinson's  Executors,  26  Law  J. 
Reo.  (9ra)  Chanc.  95;  6  De  Gex,  M.  &  G.  572; 
3  Sm.  &  G.  272. 

Digest,  1855—60. 


On  the  retirement  of  S,  a  director  of  a  joint-ttock 
banking  company,  the  board  of  directors  passed  a 
resolution  to  take  back  his  shares  at  par,  and  that 
he  should   retire  and  be   indemnified   in  a  form 
thereafter  to  be  prepared.    The  company  was  sub- 
sequently ordered  to  be  wound  up,  and  the  Court 
decided  that  the  transactions  on  the  retirement  of 
8  were  invalid,  and   that  he  was  a  contributory. 
Before  the  winding  up  W,  another  director,  had 
paid  money  to  satisfy  the  claims  of  creditors,  and 
the  Master  made  a  call  upon  all  the  contributoriea 
for  the  payment  of  this  money  to  the  executor  of  W, 
but  one  of  the  Vice  Chancellors  discharged  that 
order,  so  fiir  as  respected  S: — Held,  upon  appeal, 
that  the  retirement  and  cancellation  of  his  shares 
having  been  declared  invalid,  S  was  not  entitled  to 
any  indemnity,  and  must  contribute  towards  the  call. 
JSx  parte  Walker,  in  re  the  8l  Marylebone  Joint- 
Stock  Banking  Co.,  26  Law  J.  Rep.  (n.8.)  Chanc. 
261. 

(e)  Creditors^  Representative. 

A  creditors'  representative  appointed  under  the 
1st  section  of  the  Joint-Stock  Companies  Winding- 
up  Amendment  Act,  1857  (20  &  21  Vict.  c.  78.)  is 
entitled  to  attend  the  Master  at  the  settlement  of 
the  list  of  contributories,  he  being  interested  in 
watching  who  is  put  on  and  who  is  struck  off  the 
list.  In  re. the  Mexican  and  South  American 
Mining  Co.,  27  Law  J.  Rep.  (v.s.)  Chanc  658;  26 
Beav.  172. 

(L)  Calls. 

A  contributory  to  the  liabilities  of  a  joint-stock 
company  in  course  of  being  wound  up  under  the 
Joint-Stock  Companies  Winding-up  Acts,  1848, 
1849,  was  ascertained  by  the  official  manager  to  be 
the  owner  of  shares  standing  in  her  name  in  the 
books  of  another  joint-stock  company :  it  was  ordered, 
that  such  shares  should  stand  charged  virith  the 
amount  due  from  her  in  respect  of  a  call  made  upon 
her  as  such  contributory,  but  without  prejudice  to  a 
claim  of  lien  upon  such  shares  in  respect  of  a  debt 
claimed  by  the  company  in  whose  books  the  shares 
were  standing  from  the  company  in  course  of  being 
wound  up.  In  re  the  Joint-Stock. Companies  Wind- 
ing-up Acts,  1848, 1849 ;  In  re  the  Royal  Bank  of 
Australia,  and  in  re  Catherine  Wordie  ConneU,  25 
Law  J.  Rep.  (h  8 )  Chanc.  649. 

An  order  having  been  obtained  for  winding  up  a 
banking  company,  the  Master  was  applied  to  to 
make  a  call,  after  the  whole  amount  of  the  shares 
had  been  paid  up,  for  the  purpose  of  satisfying  the 
claims  of  several  of  the  partners  in  the  concern,  who 
had  taken  upon  themselves  to  pay  off  the  liabilities. 
The  Master  declined  to  make  the  call : — Held,  that 
the  matter  must  be  referred  back  to  the  Master  to 
review  his  decision,  and  to  administer  the  equities 
between  the  parties.  In  re  the  Marylebone  Joint' 
Stodc  Bank,  25  Law  J.  Rep.  (n.&)  Chanc.  650. 

The  P  of  W  Company  effected  a  cross-insuranoe 
with  the  A  Society  on  the  life  of  J,  and  the  latter  so- 
ciety was  ordered  to  be  wound  up.  The  life  dropped, 
and  the  P  of  W  Company  having  paid  the  amount 
araured  claimed  to  prove  the  amount  as  a  debt 
against  the  A  Society,  and  moved  that  the  official 
manager  might  be  directed  to  make  a  call  upon  the 
contributories  for  payment  of  the  same.    The  policy 
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of  the  A  Society  contained  a  proviBO  that  the  capital 
and  other  property  of  the  comphny  remaining  at  the 
time  of  any  demand  unapplied  and  inapplicable  to 
any  prior  claim  or  demand  should  alone  be  liable 
to  answer  and  make  good  the  claims  and  demands 
against  the  company  by  virtue  of  the  policy,  and 
that  no  director  or  shareholder  should  be  in  anywise 
individually  or  personally  liable  or  subject  to  any 
claim  or  demand  beyond  the  amount  unpaid  of  his 
shares  in  the  capital  stock  of  the  company.  One 
of  the  Vice  Chancellors  reftised  the  motion,  and 
the  P  of  W  Company  appealed: — Held,  affirming 
the  decision,  that  the  liability  of  the  shareholders 
was  expressly  limited  by  the  contract  in  the  policy, 
to  which  the  P  of  W  Company  were  parties,  to  the 
amount  unpaid  on  their  shares,  and  that  no  call 
could  be  made  for  satisfying  a  claim  on  the  policy 
on  a  sliareholder  who  had  already  paid  up  the  full 
nominal  value  of  his  shares,  or  upon  any  other  share- 
holder to  an  amount  exceeding  the  sum  due  from 
him  upon  the  shares  held  by  him.  JSx  parte  the 
Prince  of  Wales  Life  and  Educational  Aetur.  Co., 
in  re  the  AtheiuBum  Aeewr,  Soc.,  28  Law  J.  Rep. 
(N.S.)  Chanc.  335;  3  De  Gex  &  J.  660;  John. 
80. 

By  the  subscription  contract  of  a  provisionally 
registered  railway  company,  giving  the  usual  powers 
to  the  committee  of  management,  the  Mibscribera 
covenanted  that  in  the  event  of  the  application  to 
liarliament  being  unsuccessful,  they  would  pay  and 
discharge  all  the  costs  and  expenses  which  should 
have  been  incurred  with  a  view  to  the  formation  of 
the  undertaking,  and  all  other  costs  and  chaiges 
of  every  description  of  and  incidental  to  the 
undertaking,  such  costs  and  charges  to  be  assessed 
rateably  on  the  sums  subscribed  by  them  respec- 
tively. On  winding  up  the  company  under  the 
Winding-up  Acts,  it  appeared  that  the  directors  had 
received  from  the  subacribers  more  than  sufficient  to 
pay  all  the  necessary  costs,  charges  and  expenses, 
but  had  applied  the  monies  to  purposes  which  were 
alleged  by  the  subscribers  to  be  unauthorized  and 
improper;  and  a  compromise  was  come  to  with  the 
directors,  in  pursuance  of  which  the  directors  paid  a 
sum  in  full  of  all  demands  of  the  contributories  upon 
them.  Claims  had  been  admitted  to  proof  as  debts 
against  the  company  under  the  winding-up  order :-r- 
Held,  that  a  general  call  had  been  properly  made 
for  the  purpose  of  paying  the  demands  thus  proved, 
whether  the  directors  could  have  sued  the  general 
subscribers  directly  or  not,  as  to  which — qvuxre," 
In  re  the  London  and  Bvrmingham  ExteneUm,  Ac. 
Bail,  Co,,  HopJcineon  and  Underwood'*  case,  7  De 
Gex,  M.  &  G.  193. 

(M)   P&ACTIOB. 

(a)  Moniee  ahstracted  from  Funds  of  the  Company. 

Whether  monies  improperly  abstracted  from  the 
funds  of  the  company  for  {layment  of  dividends 
which  had  not  been  earned  or  other  purposes  could 
be  required  to  be  recouped  in  winding  up  proceed- 
ings, and  whether  debts  due  to  simple  contract  cre- 
ditors, as  to  which  there  was  no  limit  to  the  share- 
holders' liability,  could  be  marshalled  so  as  to  make 
a  call  pro  tanto  available  for  the  policy  holders, 
quare.  Be  Alkencewm  Life  Assur.  Soc,,  ex  parte  the 
Prince  of  Wales  Life  Assur.  Soc.,  John.  633. 


(b)  Service  of  Order, 

An  affidavit  of  personal  service  of  an  order  for 
payment,  under  the  Winding-up  Acts,  need  not 
state  where  the  service  was  effected.  Be  Job,  re  the 
Nantle  Vale  Slate  Co.,  27  Beav.  32. 

(c)  Costs  of  Proceedings, 

The  fee  provided  by  the  Order  of  the  25th  of 
October  1 852  is  payable  to  the  Suitors*  Fee  Fund 
for  sealing  writs  of  attachment^  directed  by  the 
Master  to  be  issued  against  contributories  under  the 
Winding-up  Acts,  although  the  Winding-up  Act, 
1849,  BL  35,  substitutes  a  per-centage  on  the  monies 
received  by  the  official  manager  for  "  all  fees  to  be 
received  or  charged  in  aid  of  the  Suitors*  Fee  Fund.** 
In  re  the  Suitors*  Fee  Fund,  and  in  re  the  Winding- 
up  Acts,  and  in  re  Cameron's  CodUbrooh  Steam  and 
Swansea  and  Loughor  BaiU  Co,,  25  Law  J.  Rep. 
(n.s.)  Chanc  288. 

If  the  right  to  an  order  to  wind  up  a  company  is 
established,  the  costs  of  intervening  proceedings 
arising  out  of  an  opposition  to  the  order  must  be 
borne  by  the  respondents.  In  re  (he  Bosworthon 
Mining  Co,,  26  Law  J.  Rep.  (n.s.)  Chanc.  612. 

A  creditor  of  a  joint*  stock  company  (limited)  com- 
menced an  action  against  one  of  the  shareholders. 
A  petition  for  winding  up  was  then  presented,  and 
notice  given  to  the  creditor  of  such  petition,  but  the 
creditor  continued  proceedings  in  the  action  until  the 
advertisement  appeared  for  a  creditors'  representa- 
tive:— Held,  that  the  creditor  was  entitled  to  his 
costs  of  action  up  to  the  period  of  advertisement. 
In  re  the  Welsh  Potosi  Mining  Co.^  ex  parte  Tobin, 
28  Law  J.  Rep.  (n.s.)  Chanc.  44. 


4.SCIBE  FACIAS  AND  EXECUTION 
AGAINST  SHABEHOLDEBS. 

(A)  Railway  and  otheb  Incobporatsd 
Companies. 

On  an  application  for  a  scire  facias,  under  the 
8  &  9  Vict  c  1 6,  it  is  sufficient  it;  after  stating  the 
sheriff 's  return  of  nulla  bona  to  the  writ  of  fieri 
faciaSj  the  deponent  distinctly  swears  that  the  com- 
pany have  not  had  since  the  judgment  any  goods, 
chattels,  &c.  in  England,  Ireland,  or  elsewhere,  upon 
which  the  debt  might  be  levied;  and  it  is  not  neces- 
sary in  that  case  that  he  should  go  on  to  state  any 
inquiries,  or  any  other  grounds  for  his  belief,  or  any 
other  writs  issued,  nor  any  facts  shewing  that  due 
diligence  has  been  used  to  discover  property  of  the 
company.  Nixon  v.  the  Kilkenny  and  Qreat  South' 
Western  Bail.  Co,,  in  re  Buckley,  25  Law  J.  Rep. 
(n  8.)  Exch.  249;  1  HurL  &  N.  47. 

On  an  application  for  a  scire  facias  against  a 
shareholder,  upon  a  judgment  against  the  company, 
the  Court  refiued  to  enlarge  the  rule  so  as  to  enable 
the  shareholder  to  set  aside  the  judgment  which  he 
alleged  had  been  obtained  by  collusion  between  the 
plaintiff  and  the  directors  of  the  company.  Edwards 
V.  the  Kilkenny  and  Great  South-  Western  BaiL  Co,, 
in  re  Butterworth,  26  Law  J.  Rep.  (n.s.)  C.P.  224; 
2  Com.  B.  Rep.  N.S.  397. 

To  a  scire  facicu  against  a  shareholder  in  a  rail- 
way company  the  defendant  pleaded,  on  equitable 
grounds,  that  by  the  request  of  the  plaintiff  he 
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became  a  tnnaferee  of  the  diaies  as  the  nominee  of 
E  and  M  and  for  their  benefit,  and  upon  the  repre- 
sentation of  the  plaintiff  that  if  he  would  become 
such  transferee  he  should  incur  no  responsibility  or 
liability  whatever  in  respect  of  such  shares,  and  that 
he  never  had  any  other  interest  in  them;  that  he 
nerer  was  to  derive  and  never  did  derive  or  acquire 
any  profit,  benefit  or  advantage  from  the  shares  or 
company;  that  the  company  never  commenced  the 
railway,  and  the  scheme  was  abandoned,  and  no 
benefit  or  profit  had  accrued  to  the  company,  and 
that  the  plaintiff  well  knew  the  circumstances,  and 
was  now  unjustly  and  inequitably,  and  contrary  to 
the  said  representation,  and  in  fraud  thereof,  seeking 
to  charge  the  defendant  and  to  make  him  respon- 
sible as  a  shareholder  to  him,  the  plaintiff: — Held, 
on  demurrer,  that  the  plea  was  bad.  BUI  v. 
Richards,  26  Law  J.  Rep.  (h.&)  Exch.  409;  2 
Hurl.  &N.  811. 

A  deed  called  the  subscribers'  agreement,  entered 
into  by  persons  who  agreed  to  take  shares  in  a  pro- 
posed railway  scheme,  stated  that  the  capital  was  to 
be  1,000,000/.,  in  25/.  shares;  that  the  line  should 
be  from  K  to  G;  but  it  gave  the  directors  power  to 
determine  how  far  and  to  what  extent  the  under- 
taking should  be  carried  into  effect,  to  abandon  the 
whole  or  any  part  of  it;  and  to  proceed  to  obtain  an 
act  of  parliament  for  any  portion  of  the  line.  The 
defendants  respectively  executed  the  agreement  for  a 
specified  number  of  shares,  and  paid  a  deposit  per 
^are.  The  directors  afterwards  obtained  an  act 
authorizing  the  making  a  portion  only  of  the  railway 
originally  proposed,  and  reducing  the  capital  to 
225,000/.,  and  altering  the  shares  into  20/.  shares. 
The  directors  put  the  defendants'  names  on  the 
register  as  shareholders  in  the  altered  scheme:— 
Held,  that  they  were  authorized  in  so  doing,  and 
that  the  defendants  were  liable  as  shareholders  to 
have  execution  issued  against  them  on  a  judgment 
recovered  against  the  company,  the  property  of  the 
company  being  insufficient  to  satisfy  it.  Nixon  v. 
Brownlow;  Nixon  v.  Oreen  (Ex.  Ch.),  27  Law  J. 
Rep.  (N.s.)  Exch.  509;  3  Hurl.  &  N.  607. 

Held,  fiirther,  that  a  shareholder  cannot  get  rid  of 
his  liability  to  satisfy  such  a  judgment  by  transfer- 
ring his  shares  after  a  return  by  the  sheriff  of  nulla 
bona  to  bJI.  fa,  issued  against  the  company.    Ibid. 

An  application  under  the  Companies  Clauses  Con- 
solidation Act,  1845,  8  &  9  Vict.  c.  16.  s.  36,  for 
leave  to  issue  a  set.  fa,  against  a  shareholder  on  a 
judgment  against  the  company,  was  founded  upon  an 
affidavit  which  stated  that  two  writs  of  fi.  fa,  had 
been  idsoed  against  the  company,  and  returned  nulla 
bona;  that  deponent  believed,  from  inquiries  which 
he  had  made  of  the  secretary  and  a  shareholder,  that 
the  company  had  not  at  the  time  of  the  recovery 
of  the  judgment,  or  since,  any  property,  goods  or 
chattels,  and  that  any  execution  against  them  would 
be  ineffectual ;  that  all  due  diligence  and  means  had 
been  used  to  obtain  satisfaction ;  and  that  the  depo- 
nent, as  clerk  to  the  company's  solicitor,  had  trans- 
acted much  of  their  legal  business,  and  thereby 
became  well  acquainted  with  their  position  and  cir- 
cumstances : — Held,  sufficient  Wyatt  v.  the  Darenth 
Valley  RaU,  Co.,  2  Com.  B.  Rep.  N.S.  110. 

(B)  Joxkt-Stook  CoMPAiriBS. 
In  otder  to  obtain  execution  against  a  share- 


bolder  of  a  joint-stock  company  on  a  judgment 
against  the  company,  under  the  7  A:  8  Vict  c.  110, 
which  requires  that  **  due  diligence  shall  have  been 
used  to  obtain  satisfaction  of  such  judgment  by  exe- 
cution against  the  property  and  effects  of  such  com- 
pany,** it  is  necessary  for  the  plaintiff  to  shew,  |)r»fii4 
facie,  that  he  has  taken  all  reasonable  pains  to  ' 
obtain  satisfiiction.  Kimg  v.  the  Parental  Endouh 
ment  Asswr,  Co.,  25  Law  J.  Rep.  (n.8.)  Exch.  18; 
1 1  Exch.  Rep.  448. 

Where  the  application  to  issue  execution  against 
a  shareholder  of  an  insurance  company  was  founded 
on  the  afiidavit  of  a  clerk  to  the  plaintiffs  attorney, 
that  a  writ  of^.  fa,  was  issued  by  the  plaintiff  against 
the  goods  of  the  company,  and  placed  in  the  hands 
of  the  sheriff,  who,  on  the  following  day,  returned 
nvUa  bona,  and  that  the  chief  office  of  the  company 
was  closed,  and  no  business,  to  the  best  of  the  depo- 
nent's belief,  was  carried  on  there,  and  that  he 
believed  that  any  writ  of  execution  against  the  pro- 
perty and  effects  of  the  company  would  be  wholly 
unavailing : — Held,  that  the  fi&cts  did  not  shew  that 
**  due  diligence"  had  been  used  to  obtain  satisfaction 
by  execution,  there  being  no  affidavit  of  the  sheriff  >i 
officer  to  shew  what  steps  he  took  under  the  writs  of 
fi.fa.    Ibid. 

The  shareholders  of  a  joint-stock  company  against 
whom  execution  may  be  issued  by  scire  facias  under 
the  8  &  9  Vict.  c.  16.  s.  86,  on  failure  of  the  pro- 
perty or  effects  of  the  company,  are  the  share- 
holders at  the  time  of  the  sheriff >  return  of  nulla 
bona.  Nixon  v.  Cfreen,  25  Law  J.  Rep.  (n.8.) 
Exch.  209;  11  Exch.  Rep.  550. 

The  7  &  8  Vict.  c.  110.  s.  68.  authorizes  the 
issuing  of  execution  against  a  shareholder  on  a  judg- 
ment against  a  joint-stock  company, "  by  leave  of 
the  Court,  or  of  a  Judge  of  the  Court,  in  which  such 
judgment  has  been  obtained,'*  provided  that  ten 
days*  notice  of  the  application  is  given  to  the  party 
sought  to  be  charged.  Where  the  notice  stated  that 
application  to  issue  execution  against  a  shareholder 
upon  a  judgment  obtained  in  this  Court  would  bo 
made  to  a  Judge  at  chambers,  and  it  was  accordingly 
made  to  a  Baron  of  the  Exchequer  in  the  vacation, 
who  referred  the  matter  to  this  Court, — Held,  that 
the  Baron  of  the  Exchequer  had  jurisdiction  to 
entertain  the  application,  under  the  1  ft  2  Vict 
c.  45.  s.  1,  and  that  a  fresh  notice  of  application  to 
the  Court  was  not  necessary.  Palmer  v.  the  Justice 
Insur,  Co.,  26  Law  J.  Rep.  (11.8.)  Q.B.  73;  6  fi. 
&,  B.  1015. 

The  affidavits  in  support  of  the  motion  stated  that 
F,  who  was  in  partnership  with  T,  had  executed  the 
deed  of  settlement  of  the  company  for  himself  and 
T,  in  the  presence  of  T: — Held,  sufficient  primd 
facie  evidence  of  T  being  a  shareholder.    Ibid. 

The  Court  gave  leave  for  execution  to  be  issued 
against  a  shareholder,  notwithstanding  that  an  order 
for  winding  up  the  company  had  been  made,  under 
which  proceedings  had  been  taken  bond  fids,  it  not 
being  shewn  that  there  was  a  reasonable  prospect  of 
the  creditor  being  satisfied  under  the  winding-up  as 
speedily  as  by  execution  against  the  shareholder. 
Ibid. 

In  order  to  get  summary  execution  against  an  in- 
dividual, as  a  shareholder  in  a  join^stock  company, 
under  the  66th  section  of  the  7  &  8  Vict.  c.  110,  it 
is  necessary  to  shew  that  he  is  a  person  who  has 
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actuallj  executed  the  deed  of  settlement  or  some 
deed  referring  thereto, — according  to  the  definition 
of  '* shareholder''  in  section  3.  Bailey  v.  the  Uni' 
vereal  ProvideiU  Aasur.  Co.,  re  Copeland,  26  Law 
J.  Rep.  (n8.)  C.P.87;  1  Com.  B.  Rep.  N.S.  557. 

Therefore,  where  shares  had  heen  transferred  to 
A,  and  he  had  signed  a  document  of  transfer,  which 
was  not  sealed,  and  had  not  executed  the  deed  of 
settlement^  the  Court  discharged  a  rule  for  issuing 
execution  against  him  on  a  judgment  obtained 
against  the  company ;  and  he  was  held  not  to  be 
estopped  from  denying  that  he  was  a  shareholder, 
although  the  transfer  bad  been  treated  by  all  parties 
as  a  deed,  and  his  name  bad  accordingly  been  put 
upon  the  registered  returns  required  by  the  statute, 
as  a  shareholder. — Moee  v.  the  Steam  Gondola  Co, 
confirmed.     Ibid. 

Under  the  8  &  9  Vict.  c.  16.  s.  86.  concurrent 
writs  of  adrefadae  may  be  issued  against  the  share- 
holders of  a  joint-stock  company,  by  leave  of  the 
Court,  as  therein  mentioned.  Nixon  v.  BrowidoWf 
26  Law  J.  Rep.  (h  s.)  Exch.  12 ;  1  Hurl.  &  N.  405. 

Therefore,  to  a  declaration  in  ecire  fadae  against 
a  shareholder,  it  is  no  answer  to  say  that,  after  the 
execution  against  a  company  and  return  of  nulla 
bona,  and  before  motion  to  issue  execution  against 
the  defendant,  the  plaintiff,  with  the  consent  of  the 
Court,  issued  writs  of  eci,  fi,  against  the  other  share* 
holders,  which  writs  were  still  pending,  and  under 
which  the  plaintiff  could  have  raised  the  money  due 
to  him.     Ibid. 

Under  section  66,  of  the  7  &  8  Vict.  c.  110.  an 
order  may  be  made  to  issue  execution  against  a 
former  shareholder  of  a  joint-stock  company,although 
no  attempt  has  been  made  to  obtain  satisfaction  from 
the  existing  shareholders,  the  statute  placing  former 
and  present  shareholders  on  the  f>ame  footing  in  that 
respect,  ffill  v.  the  London  and  County  A  tewr.  Co., 
26  Law  J.  Rep.  (n.s.)  Exch.  89 ;  1  Hurl.  &  N.  398. 

It  is  no  objection  to  issuing  such  execution  that  an 
order  had  been  made  for  winding  up  the  company 
under  the  provisions  of  the  Joint-Stock  Companies' 
Winding-up  Act,  1 1  &  12  Vict.  c.  45,  no  official 
manager  having  been  appointed.     Ibid. 

Jt  is  consistent  with  due  diligence  having  been  used 
to  obtain  satisfaction  of  the  debt  from  the  company, 
that  the  plaintiff  had  taken  no  steps  to  dispose  of  the 
company's  interest  in  certain  premises  occupied  as 
offices,  and  held  by  them  under  an  agreement  for  a 
lease.     Ibid. 

To  a  declaration  on  a  Kire  faciae  against  a  share- 
holder of  a  completely  registered  joint-stock  company 
under  the  7  &  8  Vict.  c.  110,  on  a  judgment  reco- 
vered against  the  official  manager  of  the  company, 
the  defendant,  by  his  plea,  set  out  the  record  in  the 
original  action,  an  J  the  bill  of  exchange  on  which  the 
action  was  brought,  being  a  bill  drawn  by  the  secre- 
tary on  behalf  of  the  company,  upon  the  company, 
and  accepted  by  two  directors,  and  the  plea  alleging 
that  the  company  was  only  authorized  by  section  44. 
of  the  act  so  to  make  and  accept  bills  as  to  bind  the 
shareholders  to  the  extent  of  their  shares,  and  averred 
that  the  defendant  had  paid  up  the  full  amount  of 
his  shares: — Held,  that  the  plea  was  no  answer  to 
the  action,  for  if  a  good  defence  at  all,  it  might  have 
been  pleaded  to  the  original  action,  and,  therefore, 
was  not  now  available.  Peddell  v.  Owynn,  26  Law 
J.  Rep.  (N.s.)  Exch.  199;  1  HurL  &  N.  590. 


In  ecire  fadae  by  a  creditor  of  a  railway  company, 
it  is  sufficient  proof  (in  the  absence  of  fraud)  that  the 
defendant  was  a  shareholder  at  the  time  the  debt  was 
incurred,  that  he  signed  the  subscription  contract,  and 
that  his  name  was  on  the  roister  of  shareholders. 
And  even  although  it  appears  that  the  directors  have 
(the  subscription  contract  authorizing  them  to  aban- 
don the  undertaking,  or  such  part  thereof  as  they 
should  think  fit)  obtained  an  act  merely  for  making 
a  portion  of  the  line,  and  the  act  has  reduced  the 
amount  of  capital  and  altered  the  number  and  value 
of  the  shares,  and  there  is  no  evidence  as  to  the 
manner  in  which  the  defendant's  allotment  was 
altered,  if  at  all,  still  the  evidence  of  the  original 
subscription  and  registry  is  sufficient  to  prove  him  a 
shiireholder,  and  render  him  liable  for  work  done 
after  the  passing  of  the  act  of  parliament  Nor  is 
it  enough  to  tebut  the  jpnm4/ac»€  evidence,  nor  any 
evidence  of  fraud  on  the  part  of  the  directors,  that 
in  the  allotment  of  the  substituted  shares  they  appear 
to  have  registered  themselves  for  a  smaller  propor- 
tionate  number  of  shares,  in  proportion  to  the  num- 
ber for  which  they  originally  subscribed,  than  the 
number  for  which  they  have  sought  to  hold  the 
defendant  responsible.  Niaoon  v.  Brownlow,  26  Law 
J.  Rep.  (N.S.)  Exch.  273 ;  2  Hurl.  &  N.  455. 

A  private  act  of  parliament  incorporated  the  share- 
holders of  a  joint-stock  company,  and  provided' that 
any  judgment  obtained  against  the  company  might 
be  enforced  (afU^r  due  diligence  against  the  property 
of  the  company)  agRinst  the  person,  property  and 
effects  of  any  shareholder  for  the  time  being,  or  any 
former  shareholder,  in  his  natural  or  individual  capv 
city,  where  such  former  shareholder  was  a  shareholder 
at  the  time  of  the  making  of  the  contract,  &c.,  in 
respect  of  which  the  judgment  had  been  obtained: — 
Held,  that  an  executor  of  a  person,  who  was  a  share- 
holder at  the  time  a  bond  was  executed  by  the  com- 
pany, and  continued  a  shareholder  till  his  death,  but 
died  before  judgment  on  the  bond  was  obtained 
against  the  company,  was  not  liable  on  a  $d.  fa. 
against  the  goods  of  the  decensed.  Poole  v.  Knott, 
28  Law  J.  Rep.  (n.s.)  Q.B.  322. 

An  annuity  granted  by  a  joint-stock  insurance  com- 
pany to  the  plaintiffs,  contained  a  proviso  that  the 
funds  or  property  of  the  company  should  alone  be 
answerable  for  all  claims  in  respect  of  the  annuity, 
and  that  the  directors  and  shareholders  should  not 
be  personally  liable  beyond  the  amount  for  the  time 
being  unpaid  on  shares,  which  should  not  be  subject 
to  prior  claims  or  demands.  ^  M,  a  shareholder,  had 
paid  all  calls.  Claims  on  the  company  existed,  to  a 
considerable  extent,  prior  to  the  plaintiffs'.  Upon 
these  facts  the  Court  refused  to  issue  execution  under 
section  68.  of  the  7  &  8  Vict  c.  1 10.  against  M,  after 
execution  against  the  company  and  return  of  nulla 
bona,  but  allowed  the  plaintiffs  to  proceed  by  tdre 
fadae,  Hickman  v.  the  Cambrian  and  Universal 
Ifiswr,  Co.,  re  Merriman,  28  Law  J.  Rep.  (n.s.) 
Exch.  379. 

A  compromise  by  a  shareholder  in  a  joint-stock 
company,  certified  under  the  Joint-Stock  Companies 
Winding-up  Amendment  Act,  1857  (20  &  21  Vict 
c.  78),  is  binding  on  a  creditor  who  had  obtained 
judgment  on  a  writ  of  sdre  facias  against  tHe  share- 
holder prior  to  the  passing  of  the  act  Cleave  v. 
Sarwar,  29  Law  J.  Rep.  (h.s.)  Exch.  477. 

By  the  deed  of  settlement  of  the  A  Life  Assonmoe 
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Companj  it  waa  proTided,  that  in  every  policy 
granted  by  the  company  there  should  be  contained 
a  reference  to  the  deed,  and  a  proviao  limiting  the 
scope  and  eflTect  of  the  contract  thereby  created,  so 
that  the  same  should  take  effect  and  be  satisfied  only 
out  of  such  funds  and  property  of  the  society  as 
should  be  at  the  disposal  of  the  directors  in  that 
behalf,  and  negativing  an  unconditional  liability ; 
provided,  that  nothing  in  the  deed  or  in  such  con- 
tract contained  should  limit  the  liability  of  any 
shareholder  as  to  the  performance  of  such  contract, 
or  prejudice  the  rights  of  any  person  or  persons 
against  any  shareholder  by  virtue  of  the  statute 
7  &  8  Viet.  e.  1 1 0.  The  A  Company  granted  to  the  P 
Company  a  policy  of  insurance,  containing  a  proviso 
that  the  capital  stock  of  100,000/.,  and  other  the 
property  of  the  society  remaining  at  the  time  of  any 
claim  or  demand  made,  unapplied  and  undisposed 
of  and  inapplicable  to  prior  claims,  should  alone  be 
liable  to  make  good  all  claims  and  demands  upon 
the  society,  or  otherwise,  under  the  policy ;  and  that 
no  director,  officer  or  shareholder  of  the  said  society 
should  be  in  anywise  personalty  liable  beyond  the 
amount  unpaid  of  his  shares,  nor  longer  than  he 
should  retain  the  same  shares.  The  P  Company 
having  recovered  judgment  against  the  A  Company 
in  an  action  on  the  policy, — Held,  that  they  were 
precluded  by  their  contract  from  issuing  execution 
against  a  shareholder  personally ;  and  that  the  clause 
in  the  deed  did  not  give  them  the  right.  In  re  tlie 
Joint- Stock  Companiea  Winding-up  Acts,  1848  and 
1849,  and  ike  Athenteum  lAfe  Anmr.  Co.^  ex  parte 
the  Prince  of  Walts  LifeAssur.  Co.,  27  Law  J.  Rep. 
(a .8.)  Chanc.  798;  4  Kay  &  J.  517. 

A  creditor  obtained  a  judgment  against  a  company 
by  default ;  he  then  proceeded  at  law  against  several 
of  the  shareholders,  among  whom  was  the  plaintiff, 
individually ;  from  some  he  obtained  various  sums 
of  money,  from  others  nothing.  Upon  this  bill  being 
filed  for  an  injunction  to  restrain  the  proceedings  at 
law, — Held,  that  the  plaintiff,  as  he  had  not  proved 
either  fraud  or  collusion,  could  not  question  the  debt, 
or  the  validity  of  the  judgment  at  law ;  that  a  trades- 
man employed  by  the  directors  of  a  company  was 
not  bound  to  inquire  whether  they  were  acting  ultra 
vires;  that  the  creditor  was  bound  to  give  credit  to 
the  shareholder  for  the  sums  received  from  the 
others,  but  that  this  Court  would  not  direct  any 
account  of  such  monies,  or  of  the  payments  made 
out  of  them  in  satisfaction  of  costs  of  proceedings 
against  shareholders,  from  whom  nothing  was  ob- 
tained. Green  v.  Nixon,  27  Law  J.  Rep.  ({r.8.) 
Chanc  819 ;  23  Beav.  530. 

The  plaintiff  and  defendant  were  shareholders*  in 
a  company,  which  was  amalgamated  with  another 
company,  the  plaintiff  concurring  in  the  amalgama- 
tion and  signing  the  deed  of  settlement,  but  the  de- 
fendant dissenting.  The  defendant  brought  his  action 
against  the  amal^mated  company  for  a  debt  due  to 
him,  and  obtained  judgment;  but  there  being  no 
assets,  he  was  proceeding  to  issue  execution  against 
the  plaintiff  individually,  under  the  7&8  Vict.  c.  1 10. 
The  plaintiff  then  filed  this  bill,  and  moved  for  an 
injunction  to  restrain  this  proceeding,  on  the  ground 
that  the  defendant  was  equally  a  debtor  with  the 
plaintiff  and  liable  to  contribute,  and  that  a  Court  of 
equity  was  the  proper  tribunal  to  decide  the  question 
ofeontribution.    The  Court  refused  the  injunction. 


Harding  v.  W^)SteT,  29  Law  J.  Rep.  (ff.s.)  Chanc. 
161;  1  Dr.&Sm.'lOl. 

To  entitle  a  creditor  who  has  obtained  judgment 
against  a  joint-stock  company  completely  registered 
under  the  7  &.  8  Vict.  c.  1 10,  to  an  execution  against 
one  as  a  shareholder,  under  the  8&9Vict.  c.  16. 
B.  36,  it  must  be  shewn  that  the  party  against  whom 
the  application  is  made  comes  within  the  statutory 
definition  of  a  shareholder,  viz.  one  who  has  signed 
the  deed  of  settlement :  it  is  not  enough  to  shew  that 
he  has  acted  as  a  director  of  the  company.  Moss  t. 
the  Steam  Gondola  Co,,  17  Com.  B.  Rep.  180. 

Affidavits  of  a  director  of  the  company,  stating 
that,  on  a  certain  day,  the  company  discontinued  to 
carry  on  its  business^  and  was  wholly  insolvent,  and 
that  its  funds,  property  and  asMta  were  and  bad 
since  continued  totally  exhausted,  and  that  there 
were  no  funds,  property,  or  assets  of  or  belonging  to 
the  company,  or  any  other  means  whatsoever  for  or 
by  which  the  plaintiff  could  recover  or  enforce  pay- 
ment of  the  judgment  debt;  and  of  the  sheriffs  offi- 
cer to  whom  a^.  /a.  against  the  company  had  been 
delivered  for  execution,  stating  that  he  went  to  the 
only  place  in  London  where  the  company  had  car- 
ried on  its  business,  and  found  the  place  deserted,  and 
from  information  and  personal  inspection  ascertained 
that  they  had  no  goods  or  property  there: — Held, 
sufficient  to  entitle  the  judgment-creditor  to  execu- 
tion against  a  shareholder  under  the  7  4^  8  Vict, 
c.  100.  s.  68.  Ridgway  v.  the  Security  Mutual  Life 
Assur.  Soc.,  18  Com.  B.  Rep.  686. 

Upon  a  rule  for  execution  against  a  shareholder 
of  a  joint-stock  bank,  under  the  7  &  8  Vict.  r.  113, 
the  question  raised  presenting  some  difficulty,  the 
Court  declined  to  decide  it  upon  motion,  but  directed 
a  special  case  to  be  stated.  Pomis  v.  Harding,  1 
Com.  B.  Rep.  N.S.  405. 

Service  of  a  rule  for  an  execution  against  a  share- 
holder of  a  joint-stock  company,  must  be  personal, 
or  by  leaving  it  at  his  place  of  abode.  Delivering  it 
to  his  attorney,  though  at  his  request,  will  not  do. 
Edwards  v.  tne  Kilkenny  and  Great  Southern  and 
Western  Bail.  Co.,  1  Com.  B.  Rep.  N.S.  409. 

In  the  notice  of  the  intended  application  against 
a  shareholder  under  the  7  &  8  Vict  c.  113,  the  party 
was  described  as  "  John  Marshall.^  In  the  memo- 
rial last  filed  he  was  described  as  **  John  S.  Mar- 
shall." There  was  an  affidavit  of  identity : — Held, 
that  the  notice  was  sufficient  Thomson  v.  Hard' 
ing,  1  Com.  B.  Rep.  N.S.  555. 

Upon  a  rule  for  execution  against  a  shareholder 
of  a  joint-stock  bank,  under  the  7  &  Vict.  c.  113, 
the  question  raised  presenting  some  difficulty,  the 
Court  declined  to  decide  it  in  a  summary  way,  but 
directed  that  a  sci.fa.  should  issue  and  a  special  case 
be  stated.  Fry  v.  Harding,  2  Com.  B.  Rep.  N.S.  407. 


COMPENSATION. 

[See  Lands  Clauses  Consolidation  Act-. 
Public  Health  Act  —  Sessions,  Clerk  of  the 
Peace.] 


CONSIGNEE. 

[Morrison  v.  Morrison,  7  Law  J.  Dig.  193;  on 
appeal,  7  De  Gex,  M.  &  G.  214.] 
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CONSPIRACY— CONTRACT. 


CONSPIRACY. 

[The  6  Geo.  4.  c.  129.  amended  and  explained,  and 
the  Laws  relating  to  the  Combination  of  Workmen 
repealed,  and  other  Provisions  in  lieu  thereof  made 
by  22  Vict,  c.  34.] 

In  order  to  support  a  conviction  on  a  count  alleg- 
ing a  conspiracy  by  fiilse  pretences  and  fraudulent 
devices  to  cheat  the  prosecutor  of  his  money,  it  is 
not  necesury  to  give  in  evidence  such  a  felse  pretence 
as  would,  if  money  had  been  obtained  on  it  by  one 
prisoner  alone,  have  been  sufficient  to  sustain  an  in- 
dictment  against  him  for  obtaining  money  by  ialse 
pretences.  The  Queen  v.  Hudton,  29  Law  J.  Rep. 
(w.s.)  M.C.  145 ;  Bell,  C.C.  263. 

It  is  no  bar  to  a  conviction  that  the  prosecutor 
had  the  intention  of  cheating  the  prisoner  if  be 
could.    Ibid. 

The  declaration  stated  that  the  defendant  and  S 
conspired  to  obtain  possession  of  a  portion  of  the 
plaintiff's  premises,  and  to  set  up  illicit  stills  there,and 
in  pursuance  of  the  conspiracy,  by  fJEdsely  pretending 
to  the  plaintiff  that  S  wanted  the  premises  for  carry- 
ing on  a  lawful  trade,  persuaded  the  plaintiff  to  demise 
them  to  S,  and  to  allow  him  and  the  defendant  to 
take  possession ;  and  in  further  pursuance,  &c.,  the 
defendant  and  S  took  possession,  and  set  up  illicit 
stills  and  manufactured  illicit  spirits,  and  falsely  and 
maliciously  pretended  and  represented,  and  by  divera 
false  and  fraudulent  means  and  devices  made  it 
appear  that  it  was  the  plaintiff  who  had  so  set  up  and 
was  the  proprietor  of  the  stills  and  manufl&ctured 
illicit  spirits,  whereas  the  plaintiff  vras  innocent  of  the 
offences  aforesaid ;  by  means  of  which  grievances  an 
Excise  officer  found  the  stills,  &c.  upon  the  demised 
premises,  and  at  the  same  time  discovered  the  plain- 
tiff there,  who,  by  reason  of  the  premises,  appeared 
to  be  aiding  in  the  illicit  distillation,  whereupon  the 
officer  arrested  the  plaintiff,  and  took  him  biefore  a 
magistrate ;  and  by  reason  of  the  said  devices  of  the 
defendant  and  S  the  plaintiff  was  unable  to  prove  his 
innocence,  and  was  convicted.  Special  damage: — 
Held,  on  demurrer,  that  the  declaration  was  bad ; 
that  if  it  was  a  declaration  on  the  case  in  the  nature 
of  a  conspiracy,  the  damage  to  the  plaintiff  was  not 
shewn  to  have  been  either  intended  by  the  defen- 
dant, or  the  legitimate  result  of  his  acts;  that  if  it 
was  a  declaration  for  a  malicious  prosecution,  it  did 
not  shew  that  the  defendant  caused  the  prosecution 
to  be  instituted,  nor  a  termination  of  the  prosecution 
in  the  plaintiff  *s  favour.  Bfxrber  v.  Liesiter,  or  Le- 
titer,  29  Law  J.  Rep.  (H.s.)  C.P.  161;  7  Com.  B. 
Rep.  N.S.  175. 


(6)  Fofmded  on  a  Mistaki, 

ic)  Contrary  to  Statute  or  PiihUc  Poliey, 

{d)  In  JUetraint  of  Trade. 

{C)  CONBTRUOTIOir  OF  COMTRAOTS. 


CONTRACT. 

[Admissibility  of  parol  evidence  to  explain,  see 
Eyidenoe — Breach  of  contract  to  marry,  see  Mar- 
riage— Required  to  be  in  writing,  see  Frauds, 
Statute  of — When  property  passes  by,  see  Ship 
AHD  Shipping  and  Troyer. — And  see  Co  yen  aht — 
Custom  —  Damages  —  Estoppel  —  Insurance  — 
Monet  Counts — Pleading,  Equitable  Pleadings 
— Warranty — Work  and  Labour.] 

<A)  What  amounts  to  a  Contract. 
(B)  When  Valid  or  Illegal. 

(a)  Contideration  to  w^jaort  the  Promise, 


ia)  In  general, 
h)  JoimJt  or  teveraL 


(c)  Entire  Contracie. 

(d)  Particular  Words. 

(!)  ^As  soon  as  possible." 

(2)  **  In  such  manner  as  shall   he 

nUimatdy  agreed  upon." 

(3)  '*  Market  Value.'' 

(4)  "  Or  any  less  number  that  may 

arrive.^ 

(5)  **Say    from    1,800    to    2,000 

quarters." 

(6)  "  Any  wet,  dirty  or  unmercKan^ 

ahU  oU." 

(e)  Promise  implied  hy  Law. 

(f)  Implied  Undertaking  for  Title, 
{gj  Conditional  Contracts. 

{h)  Conditions  Precedent. 

(i)  Farming  Agreements. 

(k)  When  for  the  Court. 

(l)  Time  of  the  Essence  of  the  Contract. 

(D)  Rescission  and  Abandonment   or  Con- 
tracts. 


(A)  What  amounts  to  a  Contract. 

The  plaintiffs,  the  owners  of  a  large  quantity  of 
acid  in  barrels,  employed  certain  brokers  to  sell  it. 
The  brokers  contracted  with  B  for  the  purohase  of 
part,  and  gave  him  an  order  on  the  plaintiffs  that 
they  should  deliver  to  him  or  his  older  a  certain 
number  of  tons  of  acid.  B  sold  his  interest  in  this 
contract  to  E,  who  sold  it  to  L.  A  bought  the  same 
of  L,  falsely  representing  himself  as  agent  for  V,  and 
thereby,  on  pretence  of  inspecting  the  acid,  obtained 
from  L,  the  broken*  orders  on  the  plaintiffs  for  the 
quantity.  These  orden  bad  been  indorsed  over  and 
passed  from  one  purchaser  to  another,  and  when 
delivered  by  L  to  A  were  indorsed  by  L  specially 
deliverable  to  himself.  A  presented  the  broken' 
orden  to  the  plaintiffs,  and  stating  that  he  had  pur- 
chased the  acid  of  L  on  his  own  account,  though 
nominally  for  V,  induced  the  plaintifis  to  give  him  a 
transfer  or  delivery  order  on  the  wharfinger  on  whose 
warehouse  tiie  acid  was  lying,  authorizing  the  transfer 
into  A'b  name  of  certain  specific  casks  of  acid, 
amounting  to  the  quantity  in  the  broken'  orden 
mentioned.  The  wharfinger  thereupon  transferred 
the  specified  casks  of  acid  into  A's  name.  A  imme- 
diately borrowed  money  of  the  defendant,  and 
pledged  the  casks  of  acid  with  him  as  a  security  for 
the  repayment,  handing  over  to  the  defendant  the 
warrants  which  he  had  had  made  out,  by  means  of 
which  the  defendant  obtained  possession  of  the  acid : 
— Held,  that,  as  A  obtained  the  delivery  order  from 
the  plaint! flis  by  the  false  and  fraudulent  representa- 
tion that  he  had  purchased  acid  by  a  sub-sale  from  a 
purchaser  from  the  plaintiffs,  there  was  no  privity  of 
contract  between  the  plaintiffs  and  A;  consequentiy 
that  the  latter  could  not  convey  a  good  titie  in 
the  casks  of  acid  to  the  defendant,  though  a  bond  fids 
pawnee  for  value,  but  that  the  plaintifib  might  recover 
the  acid  back  from  him  in  trover.    Kingsford  v. 
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Merry  (Ex.  Ch.),  26  Law  J.  Rep.  (n.s.)  Exch.  83; 
1  HurL  &  N.  503. 

The  existence  of  a  contract  is  a  question  indepen- 
dent of  circumstances  which  may  excuse  its  non«- 
p^ormance.  If  terms  proposed  by  two  parties  to 
each  other,  in  themselves  constitute  a  complete  con- 
tract, by  which  the  one  party  is  to  do  for  the  other 
a  definite  work  at  a  certain  time,  and  to  receive  a 
specified  rate  of  remuneration,  it  is  not  the  less  a 
binding  contract,  which  will  subject  the  party  who 
was  to  do  the  work  to  an  action  for  not  doing  it, 
because  at  the  time  the  terms  were  accepted  some- 
thing remained  to  be  disclosed  (as  to  the  nature  of 
the  work,  &c.),  upon  which  it  might  depend  whether 
there  might  not  be  a  legal  justification  for  refusing 
to  perform  it.  Lara  ▼.  the  Oeneral  Apotheeariea 
Co.,  26  Law  J.  Rep.  (n.s.)  Exch.  225. 

Where  a  party  has  agreed  to  print  and  publish  a 
certain  specified  quantity,  as  a  sheet  or  a  page,  or  a 
certain  number  of  pnges,  of  printed  matter,  at  a  cer- 
tain time,  and  at  a  certain  rate  per  page  or  sheet, 
there  is  a  complete  contract;  and  he  cannot  disclaim 
or  deny  the  contract  merely  because,  at  the  time  he 
made  it,  he  had  not  seen  the  matter  to  be  printed,  and 
that  it  might  contain  indecent,  immoml,  or  libellous 
matter;  for  if  it  did  so,  though  that  would  be  a  legal 
excuse  for  declining  to  print  and  publish  it,  it  would 
be  no  ground  for  denying  the  existence  of  the  con- 
tract, and  would  be  no  evidence  under  non  assumpsit, 
but  must  be  specially  pleaded  by  way  of  excuse. 
Ibid. 

The  plaintiff  wrote  to  the  defendant,  agreeing  to 
accept  the  appointment  of  secretary  of  a  joint" stock 
company  at  a  yearly  salary  of  300^,  '*if  the  company 
be  completely  registered  and  put  into  operation ;  if 
not,  I  shall  be  satisfied  with  any  remuneration  for 
my  time  and  labour  you  may  think  me  deserving  of 
and  your  means  can  afford/*  The  defendant  replied, 
by  letter,  accepting  the  terms,  and  adding,  '*  It  is  dis- 
tinctly agreed  and  understood,  that  if  the  company 
is  not  formed  and  carried  out,  that  that  part  of  your 
letter  which  alludes  to  your  salary  be  null  and  void, 
and  that  at  the  expiration  of  three  months  it  is 
entirely  left  to  me  to  give  you  such  sum  of  money 
as;I  maydeemright  as  compensation  for  labour  done, 
in  the  event  of  the  company  not  being  carried  out.** 
The  company  was  not  registered  or  carried  out,  but 
the  plaintiff  rendered  services  towards  carrying  it 
out: — Held,  that  there  was  no  contract  giving  the 
plaintiff  a  right  of  action.  Rohtrti  v.  Smithy  28 
Law  J.  Rep.  (n.s.)  Exch.  164;  4  Hurl.  &  N.  315. 

The  plaintiff,  L,  holding  a  dishonoured  bill  of  O 
for  60/.,  and  another  bill  for  58/.  not  due,  applied, 
with  C's  consent,  to  the  defendant  B,  who  was  in- 
debted to  C  in  a  larger  amount,  and  the  following 
document  was  thereupon  prepared: — "I  agree  to 
authorize  B  to  pay  L  or  his  order  1 1 3/.,  the  amount 
of  two  acceptances,  towards  my  account,  B  to  debit 
my  account  with  the  above  money.  L's  receipt  to  B, 
I  acknowledge  shall  be  binding  between  myself  and 
B.**  This  was  signed  by  C,  and  the  word  "acknow- 
ledged" was  then  added  by  B,  with  his  signature : — 
Held,  that  this  amounted  only  to  an  authority  by  C 
to  B,  and  did  not  create  a  contract  between  L  and 
B  so  as  to  give  L  a  right  of  action  against  B  for  the 
1132.  Livenidge  v.  Broadhelt,  28  Law  J.  Rep. 
(H.8.)Exch.  332;  4  Hurl.  &  N.  603. 

The  plaintifis*  vessel  was  insured  agajpst  fire  by 


the  defendant,  an  insurance  broker,  under  a  policy 
for  a  year,  expiring  on  the  29th  of  July  1858.  The 
vessel  having  arrived  safe  in  port  on  the  12th  of 
April  1858,  the  plaintifis  wrote  to  the  defendant  on 
the  15th  of  April,  asking  for  a  return  of  the  premium 
**  for  unexpircKl  time;  say,  from  the  12th  instant  to 
the  date  of  the  expiration  of  the  policy.**  The  de- 
fendant, thereupon,  sent  to  the  plaintiffs  for  the 
policy,  "to  put  forward  returns  for  cancelling.** 
The  policy  was  accordingly  handed  to  the  defendant, 
and  on  the  21st  of  April  he  cancelled  it,  on  the 
terms  of  returning  the  premium  from  the  30th  of 
April  to  the  30th  of  July,  there  being  a  custom  in 
such  cases  for  an  insurance  broker  not  to  reckon 
broken  months.  On  the  22nd  of  April  the  vessel 
was  burnt.  Afterwards,  on  the  same  day,  but  before 
they  had  received  the  return  premium,  or  had  heard 
from  the  defendant  that  the  policy  had  been  can- 
celled, the  plaintiflEs  wrote  to  withdraw  their  letter 
of  the  15th,  as  they  had  received,  they  said,  no  reply 
thereto: — Held,  that  on  these  facts  there  had  been  aa 
acceptance  of  the  plaintiffii*  proposal  to  canc:el  the 
policy,  although  the  parties  had  misunderstood  each 
other  as  to  the  terms  on  which  the  policy  was  to  be 
cancelled.  BtMMt  v.  Wood/all,  28  Law  J.  Rep. 
(k-s.)  C.P.  338;  6  Com.  B.  Rep.  N.a  657. 

C  made  a  written  proposal  to  D  (the  defendant) 
for  the  exchange  to  him  of  a  new  engine  for  an  old 
one,  with  102.  and  a  ton  of  iron.  D  afterwards  ver- 
bally assented  to  these  terms,  with  the  exception  <^ 
the  ton  of  iron;  and  in  the  course  of  the  conversa- 
tion, advised  C  to  remove  the  fittings  at  once,  and 
subsequently  told  him  that  he  could  not  allow  the 
engine  to  remain  on  his  premises  beyond  quarter- 
day.  Before  quarter<lay,  C  sold  the  engine  to  the 
plaintiff;  but  the  defendant  refused  to  let  the 
plaintiff  have  it,  alleging  that  the  bargain  was  (as 
the  written  proposal  rather  imported),  that  it  was 
not  to  be  removed  until  the  new  engine  was  com- 
pletely fitted  up,  and  that  this  had  not  been  done. 
In  an  action  against  D  for  f con  version  of  the  old 
engine,  the  Judge  told  the  jury  it  was  for  them  to 
consider,  under  all  the  circumstances,  whether  or 
not  the  contract  between  C  and  D  was  for  an  imme- 
diate transfer  of  the  old  engine,  and  if  so,  to  find  for 
the  plaintiff,  which  they  did  : — Held,  as  the  written 
proposal  had  not  been  accepted  timp/tctfer,  the  real 
contract  was  by  parol;  that  the  direction  was  right; 
and  that  there  was  evidence  to  sustain  the  verdict. 
8t<me8  V.  Dowler,  29  Law  J.  Rep.  (m.s.)  Exch.  122. 

Differences  having  arisen  between  B,  a  share- 
holder and  the  managing  director  of  a  duly  regitr 
tered  joint-stock  company,  and  the  other  directors^ 
the  board,  at  a  duly  constituted  meeting,  can>e  to 
the  following  resolution — ^"'The  Board  are  willing 
to  accept  Mr.  B's  resignation,  and  to  pay  him  the 
proportion  of  salary  due,  say,  in  round  numbers, 
150/.,  and  at  the  same  time  the  members  of  the 
board  will  jointly  relieve  him  of  kis  shares,  and  gua- 
rantee him  against  all  calls  thereon.  The  directors, 
being  desirous  that  this  matter  should  be  definitively 
settled,  request  that  Mr.  B  will  reply  to  the  offer 
now  made  to  him  by  the  next  board  day,  the  4th  of 
September.  Unless  the  terms  of  arrangement  now 
proposed  are  accepted  by  that  date,  the  directors 
are  to  be  bound  no  longer  by  them.  (Signed) 
Thomas  Allan,  chairman."  B  replied  within  the 
time  mentioned — **  1  accept  your  offer.    It  may  be 
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Arranged  as  speedily  as  jou  can  mah,  and,  in  (act. 
I  accept  the  offer  aa  one  to  be  at  once  carried  out;  and 
on  receiving  the  guarantie  as  to  the  shares,  in  which, 
I  presume,  your  chairman,  Mr.  CricHand,  concurs, 
and  advice  that  the  sum  fixed  is  paid  in  to  my 
account  at  Lubbock's,  my  resignation  shall  be  at 
once  forwarded.'*  At  a  meeting  of  the  directors,  the 
board,  by  a  minute,  accepted  J3's  resignation,  and 
requested  the  secretary  to  get  the  guarantie  prepared 
by  the  solicitor,  and  to  take  other  steps  to  carry  out 
the  negotiation: — Held,  that  the  resolutions  and 
letters  constituted  a  complete  agreement,  and  bound 
the  directors  individually  who  were  present  when 
the  offer  was  made;  and  that  B,  having  resigned  and 
been  compelled  to  pay  calls  on  his  shares,  might 
maintain  an  action  against  the  directors  for  not  in- 
demnifying him,  although  no  guarantie  was  tendered 
for  execution.  Barker  v.  AUan^  29  Law  J.  Rep. 
(ir.&)  Exch.  100;  5  Hurl.  &  N.  61. 

A  parol  addition  to  an  agreement  must  be  estab- 
lished without  doubt  or  ambiguity  before  equity  will 
assist  in  carrying  the  additional  provision  into  effect. 
VouUlon  V.  States,  25  Law  J.  Rep.  (n.s.)  Clianc. 
875. 

Where  a  person  proposing  to  sell  an  estate  receives 
an  offer,  and  his  estate  agent  answers  '*he  has 
authorized  us  to  accept  the  offer,  subject  to  the  terms 
of  a  contract  being  arranj^ed  between  his  solicitor 
and  yourself/*  the  answer  does  not  constitute  a  com- 
plete contract,  and  the  vendor  is  at  liberty  to  add 
other  terms,  and,  on  their  non-acceptance,  to  break 
off  the  treaty,  Honeyman  v.  Marryat,  26  Law  J. 
Rep.  (k.S.)  Chanc.  61^;  6  H.L.  Gas.  112. 

A  paper  sent  to  a  solicitor  as  **  instructions**  to 
prepare  a  lease  may  be  treated  as  the  final  agree- 
ment for  the  lease,  if  the  evidence  shews  that  it  was 
only  so  sent  to  be  put  into  a  formal  shape;  but  the 
act  of  so  sending  it  is  evidence  to  raise  a  primd  facie 
presumption  that  it  did  not  contain  all  that  the 
parties  meant,  but  might  afterwards  be  modified  by 
either  of  them.  Ridgway  v.  Wharton,  27  Law  J. 
Bep.  (k.s.)  Chanc.  46;  6  H.L.  Cas.  288. 

U,  having  contracted  with  the  Government  for  tiie 
conveyance  of  mails  by  sea,  agreed  with  H  to  employ 
him  during  the  existence  of  the  contract  at  a  fixed 
yearly  salary,  payable  quarterly,  and,  in  addition 
thereto,  a  sum  equivalent  to  101.  per  cent,  on  the 
profits, — Held,  that  this  was  a  contract  of  hiring  and 
service,  and  not  a  partnership.  SarringUm  y. 
Chwrekward,  29  Law  J.  Rep.  (n.s.)  Chanc.  521. 

Where,  under  a  contract  of  hiring  and  service,  a 
salary  is  to  be  paid  in  proportion  to  the  profits,  a 
Court  of  equity  will  entertain  a  bill  for  an  account 
of  the  profits,  if  such  account  is  too  complicated  to 
be  taken  by  a  jury  at  common  law.     Ibid. 

C  having  agreed  to  employ  H  during  the  existence 
of  his  contract  with  the  Government,  afterwards 
entered  into  a  fVesh  contract  with  the  Government  for 
the  same  service,  but  for  a  longer  period  than  the  first 
contract;  and  by  the  second  contract  the  first  con- 
tract was  annulled.  C  then  gave  H  notice  of  dis- 
missal : — Held,  that  the  contract  between  C  and  H 
must  be  considered  in  equity  as  subsisting  during 
the  period  of  the  original  contract  with  the  Govern- 
ment.    Ibid. 

A  sister,  in  a  writing  addressed  to  her  brother, 
after  stating,  '*  as  you  have  kindly  promised,  if  I  do 
not  make  a  will,  my  wishes  shall  be  fulfilled,"  ex- 


pressed her  wish  that  A  B  and  others  should  have 
the  sums  therein  specified.  She  died  intestate,  and 
the  brother  inherited  her  property.  There  was  some 
evidence  of  the  brother's  having  seen  the  writing  in 
her  life,  and  of  his  having  afterwards  expressed  an 
intention  to  carry  his  sister *s  wishes  into  effect;  but 
he  died  without  having  done  so.  The  Court  held, 
tliat  there  was  not  sufficient  evidence  of  a  contract 
on  the  part  of  the  brother  to  enable  it  to  enforce 
the  performance  of  the  sister^s  wishes.  Cheater  r. 
Urwieh  (No.  3),  23  Beav.  407- 

Where  an  heir-at-law  seeks  to  have  a  contract, 
entered  into  by  his  ancestor,  carried  into  effect  for 
his  benefit,  he  must  shew  that  there  was  a  binding 
cobtract  at  the  death  of  the  ancestor,  and  one  which 
could  be  enforced  against  an  unwilling  purchaser. 
OameU  v.  AcUm,  28  Beav.  333. 

In  1853  A  B  agreed  to  purchase  some  real  estate, 
buJt  he  died  intestate  before  the  completion  of  the 
purchase;  it  turned  out  that  part  of  the  property 
had  been  held  for  twenty-seven  years,  under  a  parol 
exchange  entered  into  by  a  mere  tenant  for  life,  but 
after  A  B*s  death  the  exchange  was  confirmed  by  the 
trustees: — Held,  that  the  contract  could  have  been 
enforced  against  A  B  iu  his  lifetime,  and  that  his  heir« 
at-law  was  entitled  to^have  it  completed  for  his  own 
benefit  at  the  expense  of  A  B's  personal  estate. 
Ibid. 

(B)  Whin  Valid  or  Illboal. 

(a)  Contideraiion  to  support  the  Promise. 

Declaration  for  money  due  by  the  defendants  to 
the  plaintiff  for  the  payment  of  \0s.  per  ton  by 
agreement  upon  and  in  respect  of  500  tons  of  a  sub- 
stance used  in  manure,  manufactured  or  sold  by  the 
defendants  pursuant  to  the  plaintiff  *s  permission  or 
authority,  by  means  of  the  use  of  an  invention  com- 
prised in  letters  patent  granted  to  the  plaintiff. 
Plea,  that  at  the  time  of  the  agreement,  and  at  all 
times  since,  the  letters  patent  were  void,  and  the 
plaintiff  had  no  such  right  or  privilege  as  supposed; 
that  the  defendants  were,  before  and  at  the  time  of 
the  agreement  entitled  as  of  right,  and  without 
licence  or  permission  from  the  plaintiff,  to  use  the 
supposed  invention  and  sell  the  said  manure,  and 
the  plaintiff  never  did  grant  any  licence  to  the  de- 
fendants, and  the  same,  if  given,  would  have  been 
void,  and  the  defendants  had  no  benefit  from  the 
agreement,  and  there  was  not  any  sufficient  con- 
sideration for  making  the  agreement  or  paying  the 
money  claimed : — Held,  upon  demurrer,-  that  the 
plea  was  no  answer  to  the  plaintiff's  claim.  Lawes 
T.  Purser,  26  Law  J.  Bep.  (ir.s.)  Q.B.  25;  6  JB.  & 
B.  930. 

A  declaration  stated  that  in  consideration  that 
the  plaintiff  would  consent  to  the  defendant's  retain- 
ing possession  of  two  bills  of  exchange,  to  which  the 
plaintiff  was  entitled,  the  defendant  promised,  if  he 
should  succeed  in  getting  them  discounted,  to  pay 
the  proceeds  to  S.  Averment,  that  defendant  suc- 
ceeded in  getting  them  discounted.  Breach,  that 
he  did  not  pay  the  proceeds  to  S: — Held,  on  motion 
to  arrest  the  judgment,  that  a  sufficient  considera- 
tion appeared  for  the  defendant's  promise,  ffari  v. 
Miles f  27  Law  J.  Rep.  (n.s.)  C.P.  248;  4  Com.  B. 
Bep.  N.S.  S71. 

The  premium  stated  in  an  indenture  of  apprentice- 
ship was  20/.,  but  at  the  time  of  execution  the 
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defendant  agreed  to  ^re  the  plaintiff  (the  master) 
fimr  I  O  Ui  for  20/.  more,  for  which  instruments 
the  defendant,  on  the  apph'cation  of  the  plaintiff, 
who  feared  that  thej  were  void  promissory  notes, 
afterwards  substituted  a  single  I  O  U  in  a  proper 
form;  and  on  that  the  action  was  brought  The 
jury  found  the  deed  of  apprenticeship,  though  void, 
was  the  very  deed  which  the  defendant  bargained 
for: — Held,  per  WiUea,  J.  and  Bylet^  J.,  that  the 
plaintiff  was  entitled  to  recover ;  Williams,  J.  dts- 
tetUiaUe.  Jadaon  v.  Warwick  distinguished.  Wetlt- 
lake  V.  Adams,  27  Law  J.  Rep.  (M.S.)  C.P.  271;  5 
Com.  B.  Rep.  N.S.  248. 

Queere — if  the  plaintiff  could  have  recovered  on 
the  substituted  I  O  U^  supposing  he  could  not  on 
the  original  instruments  ?    Ibid. 

A  declaration  stated  that  the  plaintiff,  a  single 
woman,  the  mother  of  two  bastard  children,  of  whom 
the  defendant  was  the  father,  had,  at  the  defendant's 
request,  undertaken  the  care  and  nurture  of  them, 
and  in  omsideration  of  the  premises  and  that  the 
plaintiff  would  continue  to  take  charge  of  and  supply 
them  with  such  things  as  should  be  necessary  for 
their  use  and  benefit,  the  defendant  promised  to  pay 
the  plaintiff  50Z.  a  year,  quarterly,  for  a  term  not  yet 
expired.  Averment,  that  the  plaintiff  had  done 
all  to  entitle  her  to  be  paid.  Breach,  the  non-pay- 
ment of  five  quarters'  arrears.  Plea,  that  after  the 
making  the  promises,  and  before  the  money  sued 
for  beoime  due,  one  of  the  children  died : — Held, 
on  demurrer,  that  the  declaration  disclosed  a  good 
consideration  for  the  defendant's  promise,  and  that 
the  plea  was  no  answer.  Smith  v.  Roche,  28  Law 
J.  Rep.  (!r.s.)  C.P.  237;  6  Com.  B.  Rep.  N.S.  223. 

The  plaintifis,  lace-merchants  in  London, employ  ed 
travellers  to  visit  certain  parts  of  England  where 
they  had  a  business  connexion,  and  to  each  traveller 
they  assigned  a  separate  journey.  A  vacancy  having 
occurred  on  the  M  journey,  the  plaintt£fs  told  the 
defendant  of  it,  he  being  at  the  time  in  their  service 
in  another  capacity,  and  he  verbally  agreed  with 
them  to  fill  the  vacancy;  it  being  understood  at  the 
time  that  the  agreement  between  them  should  be 
reduced  into  writing.  The  defendant  accordingly 
entered  their  employ  as  traveller  on  the  M  journey, 
and  after  he  had  been  tmvelling  for  about  a  months 
a  list  of  places  and  of  the  customers  whom  he  was 
to  visit  was  sent  down  to  him,  and  the  written  con- 
tract, which  was  as  follows — '*  In  consideration  of 
my  entering  upon  your  employ,  at  a  salary,  &c.,  I 
herewith  agree  to  do  so  with  the  understanding  that, 
in  the  event  of  my  wishing  to  travel,  and  doing  so, 
for  any  other  house  in  the  same  trade,  on  any  part 
of  the  same  ground,  to  pay  you  the  sum  of  50/.** 
Tliis  contract  the  defendant  signed,  and  after  having 
travelled  for  the  plaintiffs  for  about  a  year,  he  left 
them  and  travelled  for  a  rival  house  in  the  same 
tnuie  over  the  M  journey.  The  plaintiffs  having 
sued  him  for  the  50/.  penalty  under  the  contract, — 
Held,  first,  that  a  good  consideration  for  the  def^- 
dant^  agreement  appeared  upon  the  face  of  the 
eontract.  Secondly,  that  the  circumstances  under 
which  the  defendant  entered  the  plaintiffs'  employ  as 
traTclIer  shewed  a  good  consideration  for  his  part  of 
the  agreement,  and  that  the  written  contract,  there- 
fore, which  was  drawn  up  in  pursuance  of  the  original 
imdefBtanding  between  him  and  the  plaintiffs,  was 
made  on  a  good  coniidention.    Thirdly,  that  the 
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contmct  was  for  the  entire  services  of  the  defendant 
while  in  the  plaintiffs  employ,  and  that  the  parties 
meant  therefore  that  the  penalty  should  attach  if  the 
defendant  travllled  for  another  house  after  he  left 
the  plaintiffs'  employ.  Fourthly,  that  extrinsic  evi- 
dence was  admissible,  to  identify  the  particular  em- 
ployment to  which  the  agreement  referred,  viz.  that 
of  traveller;  and  also  to  identify  the  ground  over 
which  the  defendant  agreed  to  travel,  viz.,  the  M 
journey.  Fifthly,  that  the  subject-matter  of  the  con- 
tract being  identified  by  the  extrinsic  evidence,  the 
contract  was  not  unlimited  in  point  of  space  and 
so  void  as  being  in  restraint  of  trade,  inasmuch  as  the 
evidence  shewed  that  the  restriction  as  to  the  same 
ground  was  limited  to  the  ground,  i.  e,  the  M  jour- 
ney, over  which  the  defen&nt  travelled.  Sixthly, 
per  Erie,  C.J.  and  Orowder,  J.  (dubitanU  Byles,  J. ), 
that  the  written  contract,  even  without  the  extrinsic 
evidence  limiting  the  restriction  to  the  M  journey, 
was  not  void  as  being  in  restraint  of  trade.  Mumford 
V.  Odhmg,  29  Law  J.  Rep.  (NiS.)  C.P.  105;  7  Com. 
B.  Rep.  N.S.  305. 

By  an  agreement  between  the  plaintiff  and  the 
defendant  it  was  agreed,  that  the  plaintiff  would 
give  his  support  to  the  defendant  for  obtaining  the 
concession  from  the  Government  of  the  Canton  of 
Neuchfttel  of  the  right  to  make  a  certain  railway, 
which  the  defendant  proposed  to  make  in  such 
canton;  that  payment  should  be  made  to  the  defen- 
dant for  the  works  by  the  issue  of  shares  in  an 
intended  company;  and  that  with  two-thirds  of  the 
capital  of  such  company  the  defendant  should  make 
the  railway,  and  that  the  remaining  third  should  be 
remitted  in  three  shares  to  the  plaintiff;  and  that 
such  shares  should  cover  all  that  might  be  due  to 
the  plaintiff,  as  well  for  his  trouble  as  for  certain 
expenses  to  be  incurred  by  him.  Afterwards,  as 
other  persons  had  also  applied  to  such  Government 
for  the  same  concession,  an  amalgamation  took 
place  of  the  competing  parties,  and  through  the  in- 
strumentality of  the  plaintiff  the  concession  was 
granted  to  such  persons  in  conjunction  with  the 
defendant.  A  subsequent  agreement  between  all 
the  parties  was  then  made  for  constructing  the  rail- 
way, by  which,  amongst  other  things,  it  was  agreed 
that  35,600/.,  in  free  shares  in  the  intended  com- 
pany, should  be  allotted  to  the  plaintiff,  *<  for  the 
care  and  trouble  he  had  had  up  to  that  day,  and 
which  he  might  yet  have  to  take  up  to  the  complete 
organization  of  the  company**: — Held,  that  there 
was  no  consideration  for  a  binding  promise  by  the 
defendant  to  give  the  plaintiff  the  shares;  the  service 
of  the  plaintiff  prior  to  the  last  agreement  not  having 
been  rendered  for  the  allotment  of  shares  to  be 
made  in  the  event,  which  happened,  of  a  joint  con- 
cession to  the  defendant  and  his  rivals,  and  the 
plaintiff  being  under  no  obligation  to  render  the 
anticipated  services  subsequent  to  such  last  agree- 
ment Fourtalea  Oorgier  v.  Morris,  29  Law  J. 
Rep.  (ir.s.)  C.P.  208;  7  Com.  B.  Rep.  N.S.  588. 

(b)  Founded  on  a  Mistake. 

Declaration,  for  not  delivering  100  chests  of  tea, 
<*ex  the  Star  of  the  ^osC  which  the  plaintiff  had 
agreed  to  purchase  at  a  given  price,  and  the  defen- 
dants to  selL  Elquitable  plea,  that  the  contract  was 
made  by  sample,  which  had  been  delivered  to  the 
defendants  as,  and  which  they  believed  to  be,  sample 
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of  tlie  ten,  **  ex  the  Star  of  ihe  Edat,^  whercu,  in 
ikct,  it  was  a  nmple  of  a  totally  different  tea;  that 
the  defendants,  immediately  on  discoTering  the  mis- 
take, and  before  the  plaintiff  had  in  any  respect 
altered  his  position,  gave  him  notice  of  the  mistake, 
and  that  they  should  treat  the  contract  as  void :— 
Held,  that  the  plea  was  bad,  for  that  the  contract 
was  not  simply  void  in  equity  at  the  option  of  the 
vendor.  Scott  v.  LiUledaU,  27  Law  J.  Rep.  (n.s.) 
Q.B.  201 ;  8  £.  &  B.  815. 

(e)  OoiUrary  to  Statute  or  PMie  Policy, 

The  Court  has  undoubted  jurisdiction  to  prevent 
the  breach  of  an  agreement  not  to  apply  for  an  act 
of  parliament;  but  where  the  agreement  was  not  to 
apply  to  parliament  for  a  measure  affecting  the 
public  benefit,  the  Court  declined  to  interfere.  J%e 
Lancaster  and  Carlisle  Rail.  Co,  v.  the  NortK- 
Western  Rail  Co.,  25  Law  J.  Rep.  (n.s.)  Chanc 
223;  2Kay  &  J.  293. 

Quiore — ^whether  such  an  agreement  is  void,  as 
bdng  against  public  policy.     Ibid. 

The  first  count  of  the  decUiration  alleged  that  the 
plaintiff  and  one  R  were  in  possession  of  documents 
and  information  which  would  prove  that  the  plaintiff 
was  entitled  to  certain  property  not  then  in  his  pos- 
session, and  which  he  was  not  aware  of,  and  that  they 
proposed  to  give  the  defendant  all  the  documents 
and  information  in  their  possession  on  his  agreeing 
to  pay  them  each  one-fifth  of  the  value  of  the  pro- 
perty if  it  should  actually  come  into  his  possession, 
to  which  the  defendant  assented,  and  thereupon  an 
agreement  was  entered  into  between  the  plaintiff  and 
R  and  the  defendant,  which  recited  the  above  fectSj 
and  whereby  the  defendant  agreed  that  if,  by  the 
■aid  documents  and  information,  he  should  actually 
become  possessed  of  any  property  not  then  in  his 
possession,  and  that  he  did  not  know  of,  he  would 
pay  to  each  of  the  plaintiff  and  R  one  fifth  of  the 
value  of  the  said  property  to  be  recovered  ;  and 
it  was  thereby  agreed  that  the  defendant  should  not 
be  compelled  to  take  any  proceedings  at  law  or  in 
equity  to  recover  the  said  property,  and  that  he 
would  not  make  known  the  said  documents  and  in- 
formation to  any  person  without  the  consent  of  the 
plaintiff  and  R,  and  that  if  the  property  vrore  reco- 
vered he  would  execute  all  proper  documents  to 
vest  in  the  plaintiff  and  R  the  said  one-fifth.  Pro« 
Tided,  that  if  the  defendant  did  not  become  possessed 
of  any  property  he  should  not  be  called  upon  to  pay 
any  money;  and  that  if  he  did  not  think  proper  to 
proceed  to  recover  the  property,  he  would  return 
the  papers,  and  that  the  agreement  should  be  can- 
celled. It  was  then  averred,  that  the  plaintiff  and 
R  did  give  to  the  defendant  all  the  said  documents 
and  information,  and  that  the  defendant  took  certain 
proceedings  to  recover,  and  did  recover,  the  said 
property,  which  he  did  not  know  of:  and  breaches 
were  assigned  of  this  agreement  There  were  also 
counts  for  work  and  labour,  &c.  The  defendant 
pleaded,  seventhly,  that  W  T,  having  died  intestate, 
and  without  any  known  relation,  and  possessed  of 
personal  property,  administration  of  his  effects  was 
granted  on  behalf  of  the  Crown  to  the  Solicitor  to 
the  Treasury;  that  the  defendant  at  the  time  of 
making  the  agreement  in  question  had  no  knowledge 
that  he  was  next-of-kin  to  W  T,  or  entitled  to  the 

id  property ;  and  that  Uie  pUiintiff  and  R  stated  to 


the  defendant  that  they  woald  supply  soch  inlbrms- 
tion  and  evidence,  in  case  it  should  be  necessary  that 
proceedings  should  be  taken  by  the  defonduit  for 
the  recovery  of  the  said  property,  that  by  means  of 
such  information  and  evidence  the  defendant  might 
successfully  recover  the  said  property,  provided  the 
defendant  would  enter  into  an  agreement  to  pay  to 
the  plaintiff  and  R  one- fifth  of  the  property  to  be 
recovered,  and  that  sneh  an  arrangement  was  there- 
upon entered  into  between  the  plaintiff  and  R  and 
the  defendant;  that  proceedings  were  taken  by  the 
defendant  for  the  recovery  of  the  said  property, 
and  that  information  and  evidence  were  supplied 
by  the  plaintiff  and  R  in  the  said  proceedings 
under  the  said  agreement ;  that  the  defendant 
recovered  the  said  property,  and  that  the 
pkiintiff  and  R  were  not  entitled  to  or  inter- 
ested in  the  said  property  except  under  the  said 
agreement  The  ninth  plea  alleged  that  proceedings 
were  instituted  against  the  Solicitor  to  the  Treasury, 
as  such  administrator  as  in  the  former  plea  men- 
tioned, by  persons  (including  the  defendant)  who 
claimed  to  be  next-crf'-km  to  the  said  W  T  for  the 
purpose  of  obtaining  the  said  property,  and  that  it 
was  agreed  between  the  plaintiff  and  Uie  defendant 
that  the  plaintiff  should  maintain  and  support  the 
defendant  in  the  said  proceedings  and  in  his  said 
claim  by  information, by  evidence  and  docaments,and 
that  if  the  defendant  recovered  the  said  property  as 
such  next-of-kin,  he  would  pay  to  the  plaintiff  one* 
fifth  of  the  property  so  recovered: — Held,  that  the 
agreement  disclosed  in  the  declaration  was  not  ille- 
gal as  being  contrary  to  public  policy  or  the  laws 
against  champerty  and  maintenance,  since  no  suit 
was  depending,  nor  was  it  stipulated  tiiat  any  should 
be  commenced ;  but  that  the  pleas  shewed  an  agree- 
ment which  was  illegal  on  the  above  grounds.  Spuye 
T.  Porter,  26  Law  J.  Rep.  (v.s.)  Q.B.  64 ;  7  £. 
&.  B.  58. 

The  eleventh  plea  stated  that,  after  the  making 
of  the  promise  in  the  first  count  mentioned,  and 
after  the  accruing  of  the  causes  of  action  in  the 
money  counts,  the  plaintiff  petitioned  the  Insolvent 
Court,  and  that  a  vesting  order  was  made,  whereby 
all  his  estate  and  efiects,  and  all  debts  due  and 
growing  due  to  him  were  vested  in  his  assignee:-— 
Held,  that  this  plea  was  a  bar  to  the  action,  as  the 
plaintifPs  interest  in  the  contract  was  valuaUe  pro* 
perty  which  vested  in  the  assignee  without  his  inter- 
fering to  claim  it    Ibid. 

The  1 2th  section  of  the  Metropolitan  Building 
Act,  1855  (18  &,  19  Vict  e.  122.)  enacts,  that  walls 
shall  be  constructed  of  such  substances,  of  such  thick- 
ness, and  in  such  manner  as  are  mentioned  in  the 
1st  schedule,  which  states,  that  **  every  building  shall 
be  inclosed  with  walls  constructed  of  brick,  stone  or 
other  hard  and  incombustible  substances,  and  the 
foundations  shall  rest  on  the  solid  groimd,  or  upon 
concrete  or  upon  other  solid  subsUncture.**  The 
act  does  not  define  the  meaning  of  the  term  **  build- 
ing"; but  states,  in  the  8th  section,  that  **a  building 
shall  be  deemed  to  be  new  whenever  the  indoong 
walls  thereof  have  not  been  carried  higher  than  the 
footings  previously  to  the  1st  of  January  1856.** 
The  plaintiff,  after  that  date,  erected  a  shop  for  the 
defendant  all  in  wood,  without  ibotings  or  any  brick- 
work for  a  foundation.  The  structure  was  about 
thirteen  feet  high,  and  as  many  wide;  it  was  built  on 
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wooden  jaSeltB,  laid  cm  the  groimd,  without  being  let 
into  or  fiotened  to  the  aoil,  and  the  whole  wae  capable 
of  being  removed  in  its  entirety.  -  The  parties  origi- 
nallj  intended  to  have  bad  a  brick  foundation  for 
the  etracture,  and  to  have  excavated  the  ground  in 
the  unal  way  to  receive  it ;  but  this  plan  was  aban- 
doned, and,  at  the  plaintiff  Is  suggestion,  the  shop 
was  made  all  in  wood  as  above  stated,  without  the 
use  of  any  brickwork,  in  order  to  evade  the  said 
Building  Act,  but  with  the  intention  of  answering  all 
the  purposes  which  the  one  originally  contemplated 
was  to  have  done: — Held  (WilUams,  J,  dttbiiante)^ 
that  the  shop  was  a  building  within  the  meaning  of 
the  Building  Act.  Stevent  v.  Qnwrley,  29  Law  J. 
Bepu  (VA)  C.P.  1;  7  Com.  B.  Bep.  N.S.  d9. 

Held,  also,  that  tile  12th  section  prohibits  buildings 
with  walk  of  wood  or  other  oombustible  substance; 
and  that  the  shop  being  therefore  a  building  in  viola- 
lation  of  such  prohibition,  the  plaintiff  could  not 
recover  the  price  of  erecting  it.    Ibid. 

SemiiU  (per  Orawder  /.  and  Bylet,  J.)— thai  the 
8th  section  applies  only  to  buildings  which  were 
commenced  before  the  1st  of  January  1 856.     Ibid. 

The  defendants,  a  company  of  British  subjects 
domiciled  in  England,  but  working  mines  in  Brazil, 
agreed  to  sell  certam  slaves  to  the  plaintiff,  a  Bra.< 
Eiiian  resident,  and  domiciled  in  Brazil,  where  slavery 
WIS  allowed.  The  slaves  were  acquired  by  the  dO" 
fendanta  in  Brazil  after  the  passing  of  the  statute 
5  Geo.  4.  c.  113,  and  before  the  passing  of  the 
statute  6  &  7  Vict.  c.  98.  A  large  number  of  them 
woe  purchased.  The  others  were  the  children  and 
ofipring  of  those  acquired  by  purchase:— Held,  by 
the  majority  of  the  Court  o£  Exchequer  Chamber 
(Brtmwell,  B.,  ChmmeU,  B,,  BUI,  J.  and  Blacks 
hm%,J.,  batdmeniieiMu»,Pollods,C.B.  and  Wighi^ 
•Mm,  J.),  reversing  the  judgment  of  the  Court  of 
Common  Pleas,  that  the  oootract  was  legal,  and 
might  be  enforced  in  this  country,  on  the  ground 
that  the  statute  6  &  7  Vict  c.  98.  s.  5.  permitted 
the  sale  of  slaves,  the  holding  of  whom  was  not  pro* 
hibited  by  any  act  of  parliament;  and  that  no  statute 
prohibit^  the  holding  of  the  slaves  in  Brazil,  even 
though  the  purchasing  of  them  there  might  be  a 
Mony  in  a  British  subjifct.  Held,  per  BrcmiotU,  £., 
that  the  purchasing  slaves  in  Brazil  by  British  subjects 
was  not  prohibit^  by  the  statute  5  Geo.  4.  c.  1 13. 
8fmtM  V.  lUidge  (Ex.  Ch.),  29  Law  J.  Bep.  (ir.s.) 
aP.  348;  3  Com.  B.  Rep.  N.S.  861. 

(d)  In  Eettraini  of  Trade, 

[See  ante  (a),  Mumford  v.  Gething,] 

The  condition  of  a  bond  recited  that  the  obligors 
were  millowners  in  W,  employing  many  work- 
people and  servants,  and  that  there  were  societies  or 
eombinations  existing,  whereby  persons,  otherwise 
wilting  to  be  employed  in  the  said  mills,  were  deterred 
by  a  reasonable  fear  of  social  persecution  from  hiring 
themselves  to  work  there,  and  whereby  the  legu 
control  and  management  by  the  obligors  of  their 
property  and  establishments  were  injuriously  inter- 
md  with;  ttiat  the  said  comlunations  were  sue* 
tsmed  by  funds  arbitmrily  levied  and  extorted  by 
way  of  a  rate  upon  the  persons  employed  by  the 
obligQis  and  receiving  wages  from  them;  and  that 
it  had  become  necessary,  in  the  opinion  of  the 
obligois,  to  take  measures  for  vindicating  their  legal 
Bghti  (0  the  coatnl  and  management  of  their  own 


property,  which  would  also  best  snstam  the  rights  of  the 
labourer  to  the  free  disposal  of  his  industry,  and  that 
the  obligors  had  therefore  agreed  to  carry  on  their 
works  in  regard  to  the  amount  of  wages  to  be  paid, 
and  the  times  or  periods  of  the  engagement  of  work- 
people and  the  hours  for  the  suspending  of  work, 
and  the  general  discipline  and  management  of  their 
works  (in  conformity  to  law),  for  twelve  calendar 
months,  in  conformity  with  the  resolution  of  a  ma- 
jority of  the  obligors  present  at  a  meeting  to  be  held 
for  the  purpose  of  carrying  the  said  agreement  into 
effect.  The  condition  was,  that  if  the  several  obligors 
should  for  twelve  calendar  months  carry  on,  or  par- 
tially suspend  the  carrying  on  of  their  works  in 
regard  to  the  several  matters  aforesaid,  in  conformity 
with  the  resolutions  in  that  behalf  of  a  majority  of 
the  said  obligors,  &c.,  the  bond  was  to  be  void,  in 
regard  only  to  the  persons  so  performing  the  condi- 
tion, but  otherwise  to  remain  in  force: — Held,  that 
this  bond  was  illegal  at  common  law,  as  being  con- 
trary to  public  policy  and  in  restraint  of  trede. 
BiUon  V.  Eckerdey  (in  error),  25  Law  J.  Rep.  (k.b.) 
Q.B.  199;  6  E.  &  B.  47. 

(C)   COKSTEUCTION  OF  CONTRAOTS. 

(a)  IngtfuaraL 

Declaration,  that  the  defendant,  as  executor  of  J, 
was  liable  to  pay  over  to  A  rents  received  and  to  be 
received  by  the  defendant  under  the  will  of  J  to  the 
use  of  A;  and  that  in  consideration  that  the  plaintiff 
would  lend  money  to  A  the  defendant  promised,  on 
A*8  giving  authority  to  the  plaintiff  to  receive  it,  to 
pay  to  the  plaintiff  the  money  advanced  to  A  out  of 
the  first  money  received  or  to  be  received  on  A*s 
account;  that  the  plaintiff  lent  A  58^;  that  A  gave 
the  plaintiff  an  authority  to  receive  it  from  the  de« 
fendant,  who  had  due  notice;  that  the  defendant 
afterwards  received  20/.  on  account  of  A,  and  paid 
it  over  to  the  plaintiff,  but  before  he  received  any 
more  bought  A's  interest,  and  so  disabled  himself 
from  performing  his  contract,  and  never  paid  the 
residue  of  the  58/.  Plea,  that  before  the  defendant 
bought  A^s  interest  he  had  no  knowledge  that  the 
plaintiff  had  advanced  more  than  20/.,  and  that  A 
had  not  then  given  the  plaintiff  an  authority  to 
receive  more  than  that  sum  -. — Held,  a  good  answer 
to  the  declaration.  Horlor  v.  Carpint/erj  26  Law  J. 
Rep.  (N.S.)  C.  P.  136;  3  Com.  B.  Rep.  N.S.  172. 

The  ddfendants,  having  contracted  with  G  to 
supply  stores  and  fittings-up  for  government  emi- 
grants on  board  the  ship  C,  at  7/.  b*.  per  statute 
adult,  employed  the  plaintiffs,  who  contracted  to  fit 
up  the  between-decksof  the  ship  for  such  emigrants, 
and  proride  all  materials  and  labour  for  plumbeis* 
and  joiners'  work  for  15«.  per  statute  adult,  the 
whole  to  be  done  to  the  satisfaction  of  the  Emigrant 
Commissioners.  The  plaintiflb  fitted  up  276  berths, 
being  more  than  the  statute  number,  part  of  which 
were  pulled  down  and  altered  by  the  order  of  the 
Emigration  Commissioners;  and  the  vessel  went  to 
sea  with  only  261,  which  was  rather  over  the  proper 
number.  They  aJso  made  waterclosets,  a  ventilator 
and  schoolmaster's  cabin  by  order  of  the  Commis- 
sionen: — Held,  that  the  plaintifis  were  entitled  to 
recover  from  the  defendants  only  ]5«.  for  each  of 
the  261  berths,  and  that  the  extra  work  done  by 
the  order  of  the  Commiasioners  was  either  within 
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the  contract,  and  thcTcfore  incladed  in  the  I  St., 
or  was  done  without  the  authority  of  the  defen- 
dants; and  that  the  defendants,  were,  therefore, 
not  liable  to  pay  for  it.  Dobson  v.  JIudton,  26 
Law  J.  Rep.  (rf.s.)  C.P.  153;  1  Com.  B.  Rep. 
N.S.  652. 

Where  there  is  a  contract  for  the  sale  of  goods, 
although  described  as  lying  in  the  possession  of 
wharfingers,  carriers,  &&,  subject  to  their  lien  for 
charges,  yet  there  is  an  implied  undertaking  on  the 
part  of  the  seller  that  they  shall  be  delireied  to  the 
purchaser,  on  his  application,  within  a  reasonable 
time,  and  readiness  to  pay  the  chaiges  thereon;  and 
if,  upon  such  application,  the  delivery  is  refused,  the 
seller  will  be  liable  for  damages  to  the  purchaser. 
Bvddle  T.  Green^  27  Law  J.  Rep.  (rr.s.)  Ezch.  33. 

It  is  questionable  whether  a  dissolution  of  partner- 
ship is,  j)er  8e,  a  breach  of  a  contract  by  the  firm 
to  employ  a  person  in  their  service,  though  a  dis- 
missal by  a  partner  remaining  would  be  so;  but 
even  assuming  that  the  dissolution  would  be  a 
breach,  yet  if  the  person  they  have  retained  accepts, 
upon  the  dissolution,  an  agreement  with  a  new  firm, 
comprising  members  of  the  old  partnership  and  also 
new  partners,  that  will  be  evidence  to  support  a  plea 
of  exoneration,  in  an  action  against  the  members  of 
the  old  firm  on  the  original  agreement,  even  apart 
from  any  express  agreement  to  cancel  it ;  because 
there  cannot  be  two  co-existent  agreements  by  the 
same  person  to  serve  different  firms,  composed  of 
diiferent  parties;  and  the  second  agreement  is  thus 
an  implied  surrender  of  the  first.  Hobson  v.  Cowleyf 
27  Law  J.  Rep.  (n.s.)  Exch.  205. 

An  agreement  between  master  printers  and  jour- 
neymen, fixing  the  amount  and  mode  of  calculating 
the  work  done  and  the  price  to  be  paid  for  it, 
contained  the  following  rule: — ^"'Standing  advertise- 
ments or  stereo  blocks,  if  forming  a  complete  page, 
or  when  collected  together  making  one  or  more 
complete  pages,  in  a  wrapper  or  advertising  sheet 
of  a  magazine  or  review,  not  to  be  chargeable:  the 
compositor  to  charge  only  for  his  time  in  making 
them  up.  The  remainder  of  the  matter  in  such 
wrapper  or  advertising  sheet,  including  standing 
advertisements  or  stereo  blocks  not  forming  a  com- 
plete page,  to  be  charged  for  by  the  compositor,  and 
cast  up  according  to  the  8th  or  20th  articles  of  the  scale 
as  they  may  respectively  apply": — Held,  that  when 
there  were  complete  pages  containing  one  or  several 
standing  advertisements,  the  compositor  was  to  charge 
only  for  time,  but  that  he  was  entitled  to  charge 
according  to  the  scale  whenever  a  page  was  com- 
posed in  part  of  standing  materials  and  in  part  of 
new  matter.  HUl  v.  Levey  (Ex.  Ch.),  28  Law  J. 
Rep.  (n.8.)  Exch.  80;  3  Hurl.  &  N.  7o2:  affirming 
the  judgment  below,  27  Law  J.  Rep.  (n.s.)  Elxch. 
259;  3  Huri.  &  N.  7. 

By  the  agreement,  arbitrators  were  appointed  to 
decide  disputes.  On  a  dispute  between  A,  a  journey- 
man, and  B,  a  master  printer,  on  the  construction  of 
this  rule,  tiie  arbitrator  decided  in  favour  of  the 
master.  The  plaintifi^,  a  journeyman  printer,  after 
this  decision,  came  into  the  employ  of  the  defendant, 
a  master  printer,  and  raised  the  same  question : — 
Held,  that  he  was  not  bound  by  the  award  between 
A.  and  B.     Ibid. 

In  an  action  for  not  accepting  oil,  the  declaration 
stated  a  contract  to  purchase  forty  tons  of  oil,  the 


last  ten  tons  whereof,  **  to  be  delivered  in  all  Deoem* 
ber,  to  be  paid  for  on  delivery''*;  with  an  averment 
of  readiness  to  deliver  "in  the  month  of  December,** 
and  a  traverse  of  that  averment.  It  appeared  that 
the  contract  was  not  for  any  specific  oil,  that  no 
particular  oil  had  been  appropriated,  and  that  the 
brokers  on  each  side  had  arranged  for  the  previous 
deliveries.  On  the  11th  of  December  the  defen- 
dant's brokers  wrote  to  him  to  know  when  he  would 
receive  the  last  ten  tons;  he  directed  a  delivery  to 
certain  parties;  but  this  was  not  communicated  to 
the  plaintiff,  and  on  the  22nd  of  December  the 
defendant  stopped  payment  (towards  the  end  of  the 
month),  upon  which  the  defendant's  brokers  wrote 
to  the  plaintiff  to  the  effect  that  the  oil  would  not 
be  received ;  and  he  then,  before  the  end  of  the 
month,  re-sold  at  a  loss,  and  wrote  to  the  defendant, 
demanding  the  difference: — Held,  that  he  was  en- 
titled to  recover,  the  jury  finding  that  he  would  have 
been  ready  to  deliver  the  oil  contracted  for  if  the 
defendant,  or  his  brokers,  had  required  it  and  offered 
the  money.  Baker  v.  Firminger,  28  Law  J.  Rep. 
(n.s.)  Exch.  130. 

The  defendants  and  one  N  were  jointly  interested 
in  a  cargo  of  goods,  of  which  the  bills  of  lading  were 
held  by  B,  as  security  for  the  payment  of  the  amount 
of  two  bills  of  exchange.  At  N's  request,  the  plain- 
tiflls  gave  B  their  guarantie  for  that  amount,  thus 
obtaining  the  bills  of  lading.  Afler  one  hill  was  paid, 
and  before  the  other  was  due,  the  defendants,  N 
being  then  insolvent,  agreed  with  the  plaintifis  that 
the  goods  should  be  sold,  and  that  after  the  account 
of  sales  was  made  up,  and  the  amount  guaranteed 
by  the  plaintiffs,  the  defendants  would  bear  and  pay 
one-half  of  whatever  loss  might  appear  on  the  trans- 
action. The  plaintiflb  paid  the  other  bill ;  the  cargo 
failed  to  realize  the  amount ;  they  proved  on  N's 
estate  for  the  whole  amount  of  the  difference,  and 
received  dividends  on  the  whole  amount,  and  then 
claimed  from  the  defendants  half  of  the  whole  amount 
of  the  difference: — Held,  that  the  defendants  were 
not  entitled  to  have  credit  for  the  dividends  received, 
and  were  liable  for  half  of  the  whole  amount  of  the 
loss.  Tke  Liverpool  Borough  Bank  v.  Logan,  29 
Law  J.  Rep.  (^^B.)  Exch.  249 ;  6  Huri.  &  N. 
464. 

An  act  of  parliament  empowered  a  corporation  to 
scour  an  inland  harbour,  and  they  did  so  by  taking 
up  the  mud  in  barges,  and  letting  it  out  at  the  mouth 
of  the  harbour,  so  as  to  be  carried  down  the  river. 
They  employed  the  plaintiffs  to  excavate  and  remove 
certain  estimated  quantities  of  earth,  &c.,  down  the 
river,  at  certain  prices, — ^the  contract  (not  noticing 
the  scouring  procesft)  providing  only  for  extra  work 
ordered  by  their  engineer  in  writing.  In  consequence 
of  the  cleansing  process,  which  was  continued  while 
the  plaintiffs  were  engaged  in  their  work,  the  quan- 
tity of  soil  they  had  to  remove  was  vastly  increased 
by  great  deposits  of  mud.  They  applied  for  and 
were  refused  any  additional  remuneration  ;  and,  after 
their  work  was  completed,  sued  the  corporation  for 
compensation,  but  their  case,  as  stated  at  tlie  trial, 
did  not  shew  that  the  mode  of  cleansing  adopted  by 
the  corporation  was  unusual  or  unreasonable ;  and, 
on  the  contrary,  it  appeared  rather  to  be  a  proper 
mode  of  carrying  out  the  powers  of  the  act: — Held, 
that,  as  it  did  not  appear  that  the  process  was  un- 
lawful or  wrongful,  it  was  no  cause  of  actioni  and  a 
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n'onsait  was  upheld.    JHgby  v.  ike  Mayor,  Ac.  of 
Brittol,  29  Law  J.  Rep.  (n.s.)  Excb.  859. 

By  a  contract  for  the  building  of  a  borough  gaolj 
!t  was  proyided,  amongBt  other  things, — ^^'that  no 
alterations  should  be  made  without  the  written  autho- 
ritj  of  the  architect,  by  whom  the  value  of  such 
alterations  should  be  ascertained ;  and  that  no  allow- 
ance for  alterations  should  be  made,  unless  the  value 
of  the  same  was  ascertained  at  the  time  the  work  was 
done,  and  entered  in  a  book,  such  entry  to  be  sub- 
mitted to  and  approved  of  by  the  architect,^ — ^**that 
no  payments  should  be  made  to  the  contractors, 
except  on  the  production  of  a  certificate  from  the 
architect  that  a  certain  amount  of  work  had  been 
done ;  and  that  the  architect  should  deliver  his  cer- 
tificate thereof  at  the  end  of  every  fourteen  days," 
—and** that  the  contractors  should  be  entitled  to 
receive  at  the  end  of  every  fourteen  days  the  amount 
for  which  the  architect  should  have  given  his  certifi- 
cate ;  the  amount  of  such  certificate  to  be  less  by 
certain  varying  proportions  than  the  value  of  the  work 
done,  until  90/.  per  cent,  of  the  whole  should  be 
completed;  and  that  no  further  payments  sliould  be 
made  to  the  contractors  until  three  calendar  months 
after  the  architect  should  have  certified  the  comple- 
tion of  the  whole  work  to  his  satisfaction,  when  one 
half  of  the  remainder  should  be  paid,  and  the  balanoe 
at  the  end  of  twelve  months  from  the  date  of  the 
architects  certificate  of  completion:*^ — Held,  that 
the  architect's  certificate  of  final  completion  was  suffi- 
cient, without  mentioning  the  amount  remaining  due. 
PaMy  V.  the  Mayor,  <£c.  of  BvnMngham,  18  Com. 
R  Rep.  2. 

By  agreement  in  writing,  A  was  appointed  surveyor 
or  agent  of  B,  for  two  years  and  a  half,  at  a  salary 
of  200/.  per  annum,  payable  quarterly ;  and  A  was 
in  addition  to  receive  a  commission  of  5  per  cent, 
upon  the  first  yearS  rent  for  every  house  which  he 
should  let  on  B'to  estate.  The  agreement  contained 
a  stipulation  "that  under  no  pretence  whatsoever 
should  A  contract  any  debt  in  the  name  of  B, 
or  be  considered  as  his  agent  to  receive  any  money 
on  his  account,**  and  a  proviso,  that,  in  the  event  of 
a  breach,  the  agreement  should  immediately  cease 
and  determine.  To  an  action  against  B  for  dismiss- 
ing A  before  the  expiration  of  Uie  term,  B  pleaded 
(thirdly)  that  A,  whilst  he  was  such  surveyor, contraiy 
to  the  agreement,  aud  without  his  knowledge  and 
authority,  and  against  his  will,  received  from,  divers 
persons  divers  sums  of  money  then  due  and  payable 
from  them  to  B,  as  and  under  the  pretence  of  being 
B's  agent  in  that  behalf,**  &c. :— Held,  that  the 
receipt  by  A  of  deposit  money  from  persons  to  whom 
he  had  agreed  to  let  houses  on  account  of  B,  was  a 
breach  of  the  agreement,  and  a  cause  of  dismissal ; 
and  that  proof  that  he  had  done  so  sustained  the  third 
plea.    Bray  v.  ChandUr,  18  Com.  B.  Rep.  718. 

A  having  applied  to  B,  a  coachmaker,  to  build  for 
him  a  carriage  of  a  particular  description,  the  latter 
at  his  request  sent  him  a  drawing,  which  A  returned 
with  objections.  B  thereupon  wrote  to  A  expressing 
his  regret  that  the  drawing  sent  did  not  meet  his 
approbation,  adding, — "if  you  order,  every  attention 
shall  be  paid  to  any  particulars  you  may  think 
proper."  A  in  answer  wrote, — "I  have  duly  received 
your  reply  to  my  last,  and  can  only  continue  to 
wonder  at  your  disinclination  to  furnish  me  with  so 
simple  a  drawing -as  1  then  requested,  with  the  view 


of  obviating  as  far  as  posnble  the'chance  of  any  mis-^ 
conception  which  might  otherwise  arise  in  respect  of 
my  order,  which  I  can  now  of  course  give  in  general 
terms  only,  and  on  the  assumption  that  you  under- 
take to  execute  it  in  a  manner  which  shall  meet  my 
approval,  not  only  on  the  score  of  workmanship,  but 
also  that  of  convenience  and  taste.**  The  carriage 
was  thereupon  built  and  forwarded  to  A,  who  found 
many  faults  in  it,  and  rejected  it: — Held,  that,  the 
order  having  been  given  and  accepted  on  the  express 
condition  that  the  carriage  should  meet  the  approval 
of  A  **  on  the  score  of  convenience  and  taste,**  the 
latter  was  entitled  (acting  bond  fide,  and  not  from 
mere  caprice,)  to  reject  it.  Andrews  v.  Belfidd,  2 
Com.  B.  Rep.  N.S.  779. 

The  plaintiff  agreed  to  build  a  house  for  the  defen- 
dant, who  prepared  a  specification  which  contained 
particulars  of  the  different  portions  of  the  work. 
Under  the  head  "Carpenter  and  Joiner,**  there  was 
specified  the  scantling  of  the  joists  for  the  different 
floors,  the  rafters,  ridge  and  wall  pieces,  but  no  men- 
tion was  made  of  the  flooring.  The  specification 
stated  that  ''the  whole  of  the  materials  mentioned  or 
otherwise  in  the  foregoing  particulars,  necessary  for 
the  completion  of  the  work,  must  be  provided  by  the 
contractor."  At  the  foot  of  the  specification  the 
plaintiff  signed  a  memorandum,  whereby  he  agreed 
with  the  defendant  "to  do  all  the  works  of  every 
kind  mentioned  and  contained  in  the  foregoing  par- 
ticulars, according  in  every  respect  to  the  drawings 
furnished  or  to  be  furnished,  for  the  sum  of  1,1002. 
The  house  to  be  completed  and  fit  for  the  defendant's 
occupation  by  the  1st  of  August,  1858."  The  plain- 
tiff prepared  the  flooring  boards,  brought  them  to  the 
premises,  and  planed  and  fitted  them  to  the  several 
rooms,  but  refused  to  lay  them  down  without  extra 
payment,  because  the  flooring  was  not  mentioned  in 
the  specification,  whereupon  the  defendant  put  an 
end  to  the  contract,  took  possession  of  the  work,  and 
proceeding  to  complete  the  building  used  the  flooring 
boards  so  prepared  and  fitted  by  the  defendant  :— 
Held,  first,  that  the  plaintiff  was  not  entitled  to 
recover  for  the  flooring  as  an  extra,  because  it  was 
included  in  the  contract,  though  not  mentioned  in 
the  specification.  Secondly,  that  the  plaintiff  could 
not  maintain  trover  for  the  flooring  boards  left  on  the 
premises  by  him  and  subsequently  used  by  the  defen- 
dant.  WiUiams  v.  Fitzmaurice,  3  Hurl.  &  N.  844. 

By  articles  of  agreement  under  seal,  the  plaintiff 
covenanted  with  one  £  that  he  would,  from  time  to 
time,  when  and  so  soon  as  he  should  have  erected  and 
covered  in  one  or  more  of  the  messuages  thereinafter 
agreed  and  covenanted  to  be  built  by  him  upon  the 
land  thereinafter  described  and  agreed  to  be  demised, 
&c.,  by  indenture,  demise  and  lease  unto  £,  his 
executors,  &c.,  the  whole  or  such  part  or  parts 
whereon  one  or  more  of  the  said  messuages  or  tene- 
ments should  have  been  built,  &c.,  for  ninety-eight 
years  from  the  29th  of  September  then  last  (1852), 
at  a  certain  yearly  rent,  payable  quarterly, — ^the  rents 
to  be  so  apportioned  that  the  yearly  rent  to  be  re- 
served on  any  such  lease  to  be  granted  as  aforesaid 
should  not  exceed  one-sixth  of  the  yearly  value  of 
the  land  and  buildings  to  be  thereby  demised ;  with 
a  proviso,  that,  if  the  yearly  rent  or  rents  to  be  re- 
served upon  the  lease  or  leases  to  be  granted  of  any 
part  or  parts  only  of  the  land  thereby  agreed  to  be 
demised  should  amount  to  or  make  up  the  full  yearly 
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nnt  thereby  agreed  to  be  reBerred,  the  remainder  of 
the  land,  when  built  upon,  should  be  demised  and 
leased  at  the  yearly  rent  of  a  peppercorn  only.  The 
articlee  then  contained  a  covenant  by  E  with  the 
plaintiff  to  pay  the  rent  thereinbefore  agreed  to  be 
reserved,  and  to  pay  rates,  &c.,  to  erect  the  mes- 
suages ;  and  also  a  covenant,  that,  until  the  land,  and 
the  buildings  erected  as  aforesaid,  should  be  leased  in 
execution  of  the  covenant  in  that  behalf,  the  said  E, 
his  executors,  &c.,  would  pay  for  the  same  the  several 
yearly  rents  or  sums  thereinbefore  stipulated  or  agreed 
to  be  reserved  in  the  leases  to  be  granted,  to  such 
persona,  and  in  such  manner  and  proportions!  and 
at  such  times  as  the  same  would  be  payable  in  case 
such  leases  were  actually  granted.  There  was  also  a 
proviso  for  re-entry  by  the  plaintiff,  in  case  the  whole 
or  any  part  of  the  said  yearly  rent  or  rents  thereby, 
or  by  the  said  leases  so  to  be  granted  as  aforesaid,  to 
be  reserved,  should  be  behind  or  unpaid  for  twenty- 
one  days.  In  January  1 854,  E  assigned  all  his  interest 
in  the  agreement  to  the  defendant,  who  thereupon  en- 
tered and  occupied  the  land,  erected  certain  buildings 
thereon,  and  paid  the  stipulated  yearly  sums,  and 
then  assigned  to  one  W : — Held,  affirming  the  judg- 
ment of  the  Court  of  Common  Pleas, — ^that  neither 
£  nor  the  defendant  acquired  any  estete  in  the  pre- 
mises under  the  building  agreement,  nor  was  any 
tenancy  from  year  to  year  created  thereby,  or  by  the 
occupation  of  the  land  and  payment  of  the  stipulated 
sums.  Cannden  v.  BaUerbury,  7  Com.  B.  Rep.  N.8. 
864. 

On  the  27th  of  April,  A,  who  sold  ilour  on  com- 
mission for  the  defendant,  a  miller,  verbally  con- 
tracted to  sell  150  sacks  at  29s.  per  sack,  no  time 
being  named  for  the  delivery.  The  defendant  repu- 
diating his  authority,  on  the  ground  that  his  instruc- 
tions to  him  limited  him  to  30«.  per  sack,  disputes 
arose  between  the  parties;  and  eventually,  on  the 
8th  of  June,  the  defendant  agreed  to  deliver  the 
flour,  which  he  accordingly  did,  and  sued  for  and 
recovered  the  price.  Hie  plaintiff  then  commenced 
an  action  against  the  defendant  in  the  county  court 
to  recover  the  difference  between  the  contract  price 
and  the  price  at  which  he  had  been  obliged  to  pur- 
chase other  flour,  on  the  defendant's  de&ult  The 
judge  found  that  the  flour  had  not  been  delivered 
within  a  reasonable  time ;  but  he  held  that  either  the 
plaintiff  must  be  considered  to  have  allowed  the 
defendant  an  extension  o£  time  for  the  performance 
of  the  original  contract,  or  that  the  delivery  of  the 
flour  had  relation  to  a  new  contract  taking  effect 
from  the  time  when  the  defendant  signified  bn  inten- 
tion to  execute  the  order ;  and  that  the  defendant 
was  entitled  to  judgment: — Held,  that  the  decision  of 
the  county  court  Judge  was  correct.  WUliams  v. 
Wheeler,  8  Com.  B.  Rep.  N.8.  299. 

An  agreement  was  made  by  a  copyholder  to  sell 
his  estate  so  soon  as  it  should  have  become  freehold, 
and  to  apply  to  the  lord  of  the  manor,  and  use  his 
best  endeavours  to  enfivnchise  the  same,  and  procure 
all  necessary  parties  to  join  in  conveying  the  inherit- 
ance in  fee  simple  to  the  purchaser,  his  heirs  and 
assigns.  The  agreement  was  made  after  the  passing 
of  the  4  &  5  Vict.  c.  85,  but  before  the  passing  of  the 
15  &  16  Vict  c.  51.  The  conveyance  in  fee  from 
the  lord  of  the  manor  was  obtained  after  the  passing 
of  the  latter  act,  and  it  contained  a  reservation  to  the 
lord  of  his  manorial  rights  :-^Held,  that  the  agree- 


ment to  purchase  must  be  cooridered  as  made  with 
reference  to  the  Enfranchisement  Acts,  and  that  the 
reservations  made  under  the  15  &  16  Vict.  c.51.  were 
within  the  terms  of  the  agreement.  Kerr  t.  Pctumm, 
27  Law  J.  Rep.  (ir.s.)  Chanc.  594 ;  25  Beav.  894. 

Held,  also,  upon  an  enfranchisement  under  the 
15  &  16  Vict.  c.  51,  and  under  an  agreement  to  pur- 
chase a  freehold,  that  it  was  not  incumbent  upon  the 
vendor  to  produce  the  title  of  the  lord  of  the  manor. 
Ibid. 

The  plaintiflb  contracted  with  the  corporation  of 
Lto  perform  certain  works, and  the  corporation  agreed 
to  pay  for  them  in  a  specified  manner,  with  a  proviso 
tbM  no  sum  should  be  considered  due,  nor  should  the 
plaintifla  make  any  claim  on  aooonnt  of  any  work 
executed  by  them,  unless  the  engineer  of  the  corpo- 
ration should  certify  the  amount  mereof,  and  that  the 
plaintifls  were  reasonably  entitled  thereto.  The  cor- 
poration also  bad  the  power  of  determining  the  con- 
tract if  the  plaintifls  should  not  in  the  opinion  and 
according  to  the  determination  of  the  engineer  exer- 
dse  due  diligence  ;  and  thereupon  the  engineer  was 
to  fix  the  amount  earned  by  the  plaintiflb.  There 
was  a  general  clause  for  referring  all  disputes  and 
differences  to  the  final  arbitration  of  the  engineer. 
The  contract  was  determined  by  the  corporation,  and 
Che  plaintiff  filed  a  bill  for  an  account ;  but  it  was 
held  (aflirming  the  decision  of  one  of  the  Vice  Chan- 
eeUors)  that,  the  certificate  of  the  engineer  not  having 
been  given,  and  not  being  shewn  to  have  been  fraudu- 
lently withheld,  the  bill  must  be  dismissed,  with  costp. 
8coU  V.  the  CufporatUm  ef  lAwrpocly  28  Law  J. 
Rep.  (n.s.)  Chanc.  230 ;  3  De  Gex  &  J.  334 ;  27 
Law  J.  Rep.  (n.8.)  Chanc.  641 ;  1  Giff.  216. 

A  railway  com|»ny  granted  to  two  lessees  the  sole 
and  exclusive  licence  and  privilege  for  ten  yean  of 
selling  books  and  other  publications,  at  such  of  the 
company^  stations  as  the  lessees  should  think  fit,  and 
of  using  the  book-stalls  thereat  respectively;  cove* 
nanted  that  all  books,  &c.,  sent  by  the  lessees  to  be 
sold,  pursuant  to  such  licence,  should  be  conveyed  by 
the  company^  trains  to  any  such  station  without  any 
charge,  and  wamnted  quiet  and  peaceable  enjoy- 
ment : — Held,  first,  as  to  stations  where  book-stalls 
were  in  existence  at  the  date  of  the  grant,  that  the 
company  must  be  taken  to  have  granted  the  user  of 
these  specified  stalls ;  and  if  not,  still  it  was  incum- 
bent on  the  company  to  shew  that  stalls  to  which 
they  attempted  to  remove  the  lessees  would  be  equally 
convenient.  Secondly,  as  to  the  stations,  that  if  the 
lessees  could  be  entitled  in  any  case  to  erect  stalls 
thereat,  this  Court  would  not  make  a  declaration  to 
that  effect,  because  thieCourt  could  not  judge  whether 
sales  from  stalls  or  by  colportage  should  be  adopted, 
and  also  because  such  a  declmtion  would  lead  to 
oontinual  applications  with  reference  to  the  gradual 
increase  in  size  of  the  stalls.  Thirdly,  that  the  pri- 
vilege of  selling  books,  &c.,  anthorix^  a  htmA  fde 
sale  to  passengers,  and  such  other  persons  as  ordinarily 
attended  at  the  company^  stations  on  business  con- 
nected with  the  railway,  and  not  a  general  agency ; 
consequentiy,  that  the  lessees  were  not  entitled  to 
fVee  carriage,  except  in  respect  of  books  so  sold. 
And  on  bill  filed  by  the  lessees  an  injunction  was 
granted,  restraining  the  company  from  evicting  plain- 
tifll»  from  book-stalls  existing  at  the  date  of  the  agree- 
ment, notwithstanding  plaintifib  foiled  in  their  con- 
tention as  to  the  second  and  third  points^  and  not- 
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iriflifltandiiig  miaooncluet  on  the  plaintifiB*  part  in  not 
strictlj  aad  honourably  performing  their  part  of  the 
agreement,  the  Court  being  of  opinion  that  it  would 
be  impossible  under  the  circumstances  to  estimate 
the  damages  to  which  plaintiffs  would  be  exposed  if 
an  injunction  was  not  granted.  Holma  t.  the 
Baatem  CkmnUn  Bail,  Co.,  3  Kay  &  J.  675. 

This  Court  will  not  direct  an  account  as  to  part  of 
an  agreement  where  it  cannot  decree  speciBc  poibrm- 
ance  of  the  whole,  nor  will  the  Court  noake  any 
declaration  of  right  upon  a  contract  except  as  to  so 
much  of  it  as  has  been  or  is  about  to  be  broken. 
Ibid. 

An  agreement  was  entered  into  between  four  per- 
sons^ who  were  interested  in  certain  patents  and 
inrentions  relating  to  gutta  percha,  that  all  patents 
taken  out,  or  in  the  course  of  being  taken,  or  in- 
tended to  be  taken  out,  or  that  might  at  any  time 
thereafter  be  taken  out,  by  any  or  either  of  them  or 
on  account  of  and  for  ihe  benefit  of  any  or  either  of 
them,  in  relation  to  the  preparation  and  application 
of  gutta  percha  or  the  manufiicture  of  any  articles 
thereftom  should  be  assigned  to  trustees,  and  held 
for  their  common  benefit  Subsequently,  one  of  the 
parties  took  out  a  patent  for  **  improvements  hi 
apparatus  and  machinery  for  giving  shape  and  con- 
figuration to  plastic  substances,"  and  refused  to  assign 
the  patent  to  the  trustees^  alleging  that  it  was  not 
comprised  in  the  agreement: — Held, that  the  patent, 
so  fiu-  as  it  related  to  gutta  percha,  was  subject  to  the 
trusts  of  the  agreement,  and  that  it  could  not  be 
treated  as  not  being  so,  because  it  was  for  machinery, 
which  might  be  applied  to  the  manufacture  of  articles 
of  gutta  percha,  and  was  not  for  the  manufiurture  of 
any  sach  articles.  Bewl^  v.  JEftsncock,  6  De  Gex, 
M.  &  G.  391. 

A  fiither,  on  a  treaty  for  his  eldest  son^  maniage, 
promised,  by  letter,  to  settle  a  sum  of  money  forUi-: 
with,  and  to  recognize  his  son  in  common  with  the 
rest  of  his  fomily  in  the  future  provisions  of  his  will* 
The  sum  of  money  was  settled,  and  the  marriage 
took  place  on  the  faith  of  the  representation  in  the 
letter.  By  his  will,  the  testator  made  a  substantial 
provision  for  his  son,  but  much  less  than  equal  to 
those  nwde  for  his  other  children : — ^Held,  that  the 
promise  was  so  vague  as  to  the  amount  that,  con* 
sistently  with  it,  the  testator  might  have  given  all  his 
property  to  a  stranger,  and  t^bat  the  promise  was 
satisfied  by  the  provision  in  the  will  and  codiciL 
Kaif  V.  Crook,  8  Sm.  &  G.  407. 

(ff)  JoUU  or  SeoeraL 

F  waa  inddited  to  A,  B  and  C  severally  in  several 
sums  of  money,  for  which  they  held  several  mort- 
gages on  several  parcels  of  hmd,  and  A,  B  and  C 
had  brought  separate  actions  against  F;  and  in 
pnrsoanee  of  an  agreement  ni»ie  among  them 
and  other  persons  for  securing  those  debts,  an 
indenture  was  prepared,  to  which  they  were  all 
parties,  in  which  F  covenanted  to  complete  the  mort- 
gaged buildings  according  to  certam  plans,  &c.,  and 
A,  B  and  C  covenanted  to  advance  1,557^  to  F 
during  the  progress  of  the  works.  In  Author  pur- 
suance of  Uie  arrangements,  the  defendants  gave  to 
A,  B  and  C  a  guarantie,  which  stated  that,  in  consi- 
deration of  the  arrangements  entered  into  by  A,  B  . 
and  C,'and  their  covenanting  to  advance  to  F  for 
the  purpose  of  enabling  him  to  complete  tin  build- 


ings, th^  guaranteed  that  F  should  perform  the 
covenants  entered  into  by  him  with  A,  B  and  C  in 
the  indenture;  the  joint  and  separate  liability  of  the 
defendants  not  to  exceed  1002.: — ^Held«  that  A  alone 
could  not  sue  the  defendants  on  the  guarantie;  the 
interest  of  A,  B  and  C  in  the  guarantie  being  joint 
and  not  several.  Pngh  v.  Strin^dd,  27  Law  J.  Rep. 
(n.8.)  C.P.  34;  3  Com.  B.  Rep.  N.S.  2. 

(c)  Eniirt  ComJiTmcU. 

The  defendant  wrote  to  the  plaintiff  ofiering  to 
engage  him  for  the  command  of  a  steamer  destined 
for  an  exploring  and  trading  voyage  up  the  River 
Niger,  paying  him  at  the  rate  of  501.  a  month,  com- 
mencing from  the  Ist  of  December  1854,  and  also 
202.  per  cent,  on  the  proceeds  of  the  trade.  The 
plaintiff  replied  that  he  accepted  the  proposal,  **  to 
be  paid  50/.  a  month,  and  20/.  per  cent  on  the  net 
proceeds  of  the  trade.**  The  plaintiff  received  50/. 
a  month  for  seven  months,  and  afterwards  proceeded 
on  the  voyage  in  command  of  the  vessel;  but  before 
the  expiration  of  the  ninth  month  wrongfUUy  aban- 
doned the  vessel: — ^Held,  that  the  contract,  whether 
taken  as  constituted  by  the  plaintiffs  letter,  or  by 
the  defendant's  letter  as  explained  by  the  plaintiff^ 
gave  a  cause  of  action  at  the  expiration  of  each 
month,  and  that  the  plaintiff  was  entitled  to  recover 
50/.  for  the  eighth  month  on  an  indebitatus  count 
Taylor  v.  Lmrd^  25  Law  J.  Rep.  (if.8.)  Exch.  329  ; 
1  Hurl.  &  N.  266. 

((2)  Particular  Words. 

(1)  "As  ioon  <u  postible.^ 

The  plaintiff  contracted  to  furnish  iron  hoops  to 
the  defendant  ''as  soon  as  possible**: — Held,  that 
"  as  soon  as  possible**  meant  *'as  soon  as  the  plain- 
tiffs possibly  could";  and  that  their  contract  was  so 
fi&r  performed  if  they  fVumished  the  hoops  without 
unreasonable  delay,  regard  being  had  to  their  ability 
to  make  them  and  the  orden  they  had  already  in 
hand.  Attwood  v.  Emery,  26  Law  J.  Rep.  (n.8.) 
C.P.  73;  1  Com.  B.  Rep.  N.S.  110. 

(2)  **In  sudi  mcmner  as  shaU  be  vlHmaiely  agreed 

Plaintiff,  by  contract  in  writing,  sold  his  interest 
in  a  patent  to  the  defendant,  and  it  was  by  the  con* 
tract  agreed  that  the  defendant  should  pay  to  the 
plaintiff  for  such  interest  2,500/., "  in  such  manner 
as  shall  be  ultimately  agreed  upon**: — Held,  that 
after  a  reasonable  time  had  elapsed,  and  after  the 
defendant  had  refused  to  enter  into  any  agreement 
as  to  the  manner  of  payment  and  had  refused  to  pay, 
the  plaintiff  might  sue  him  for  the  amount;  and  that 
it  was  no  answer  to  the  action  to  allege  that  no 
agreement  had  been  made  as  to  the  manner  of  pay- 
ment, or  that  the  patent  was  not  a  new  invention 
and  worthless.  If  all  v.  Conder^  26  Law  J.  Rep. 
(a.s.)  C.P.  288;  2  Com.  B.  Rep.  N.S.  22. 

(3)  '*Marhei  Vahu^* 

By  a  written  contract,  the  pkintifi  agreed  with 
the  defendant  to  make  for  him  a  covering  for  a  tent 
of  very  large  dimensions,  the  canvas  used  to  be  equal 
to  pattern,  and  of  the  fMirket  value  of  1  Id.  per  yard, 
and  the  making  to  be  chaiged  at  5^.  per  yard;  and 
it  was  agreed  that,  if  the  fMtrhet  value  of  the  can- 
vas should  be  less  than  Wd,  per  yard,  the  amount 
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(tbe  difference)  should  be  deducted: — ^Held,  that 
**  market  value'*  meant  the  price  in  the  market  to 
an  ordinary  consumer,  irraspective  of  the  particular 
contract.  Orchard  v.  Simpson,  2  Com.  B.  Rep. 
N.S.  299. 

(4)  "  Or  any  less  inumber  that  may  arrive.'** 

The  plaintiff  sold  to  the  defendant  certain  bales  of 
hides.     The  bought  note  described  them  as — 
'*  PB.  100  bales,  containing  15,000 
HB.    15     „  „  2,840" 

(or  any  less  number  that  may  arrive)  E^t  India 
hides,  &c.  shipped  per  Ontario,  Calcutta  to  Ham* 
burg,  to  be  delivered  at  1 1  |^<f.  per  lb.  round,  but  the 
wrappers  to  be  charged  at  8(2.  per  lb.;  the  hides  to 
be  taken  with  all  faults  and  defects,  but  the  buyers 
to  have  the  benefit  of  any  claim  that  may  be  reco- 
vered on  the  original  policy  of  assurance : — Held, 
that  the  clause  '*or  any  less  number  that  may 
arrive'*  applied  to  the  number  of  bales  as  well  as  to 
the  numbor  of  hides  in  each  bate,  and  consequently 
that  the  defendants  were  bound  to  accept  ninety- 
seven  bales  which  arrived,  the  rest  of  the  one  hun- 
dred and  fifteen  bales  having  been  damaged  by  the 
sea  and  sold  in  Calcutta.  Beck  v.  Page  (Bx.  Ch.), 
28  Law  J.  Rep.  (n.s.)  C.P.  341;  7  Com.  B.  Rep.  N.S. 
861 :  affirming  the  judgment  below,  28  Law  J.  Rep. 
(k.8.)C.P.  164;  6  Com.  B.  Rep.  N.S.  708. 

(6)  '*  Say  from  1,800  to  2,000  quarters" 

A  contract  was  entered  into  between  the  defen- 
dants and  the  plaintiffs  for  the  sale  to  the  defendants 
of  a  cargo  of  wheat.  In  the  contract  the  cargo  was 
described  as  consisting  '*  of  about  2,000  quarters,  say 
from  1,800  to  2,200  quarters,  at  the  price  of  50/, 

ny  50«.,  per  delivered  quarter  of  492  lb to  be 

shipped  between  the  Ist  of  October  and  the  15th 

of  November The  measure,  for  the  sake  of 

invoice,  to  be  calculated  at  100  chetwerts  equal  to 
72  quarters.  Sellers  guarantee  delivery  of  invoice- 
weight,  sea  accidents  excepted.  Buyers  to  pay  for 
any  excess  of  weight,  unless  it  be  the  result  of  sea 
damage  or  heating.  Payment,  cash  in  London,  in 
exchange  for  usual  shipping  documents,  as  soon  as 
the  ship  has  got  out  of  the  Siea  of  Azoff,  &c.'*  The 
shipping  documents  were  tendered  to  the  defendants; 
but  the  cargo  was,  at  the  time  it  was  shipped,  and  at 
all  times  subsequent,  less  than  1,800  quarters,  both 
according  to  the  said  measure  of  100  chetwerts  equal 
to  72  quarters,  and  according  to  the  measure  that 
each  quarter  was  to  weigh  492  lb.: — Held,  that  as  it 
appeared  from  the  contract  that  the  cargo  was  to  be 
between  the  limits  of  1,800  and  2,200  quarters,  and 
as  the  caigo  of  which  the  shipping  documents  were 
tendered  was  less  than  1,800  quarters,  the  defen- 
dants were  not  liable  in  an  action  for  refusing  to  pay 
for  it.  ToMvaco  v.  LvLcoi,  28  Law  J.  Rep.  (n.s.) 
Q.B.301;  1  E.  &  E.  582:  affirming  the  judgment 
below,  28  Law  J.  Rep.  (n.s.)  Q.B.  150;  nom» 
Tam,vaco  v.  Lwxts,  1  K  &  £.  581. 

(6)  '*Any  Wet,  Dirty  or  Unm^chantable  Oil," 

A  entered  into  a  contract  with  B  to  proceed  to 
the  E^t  Coast  of  Africa,  and  there  procure  and  ship 
for  B  in  England  palm-oil  and  other  produce,  A  to 
receive  as  a  remuneration  for  his  services  a  commis- 
sion of  6/.  per  cent.. on  the  net  proceeds  of  the  dry 
merchantable  palm-oil  received  by  B,    The  agree- 


ment further  provided  that  A  should  not  be  entitled 
to  any  commission  on  *'  any  wet,  dirty  or  unmerchant- 
able palm-oil  **  that  might  be  received: — Held,  that 
A  was  entitled  to  no  commission  in  respect  of  palm- 
oil  which  was  in  the  understanding  of  the  trade 
"  wet**  oil,  though  such  wetness  did  not  render  the 
oil  unmerchantable,  but  was  compensated  for  by  an 
allowance  to  the  purchasers  of  from  l^  to  2  per  cent, 
on  the  price.  Warde  v.  Stuart,  1  Com.  B.  Rep. 
N.S.  88. 

(e)  Promise  implied^  by  Law. 

The  defendant  employed  the  plaintiff  to  find  a 
purchaser  for  an  estate  at  a  certain  price,  the  plain- 
tiff to  have  XL  XOs.  percent  on  the  purchase-money 
if  a  sale  were  effected.  The  plaintiff  found  a  pur- 
chaser, but  the  defendant  refused,  or  was  unable,  to 
complete  the  sale: — Held,  that  the  plaintiff  could 
recover  on  a  quantum  mermt  on  the  common  counts 
for  work  and  labour,  &c.  Prickett  v.  Badger,  26 
Law  J.  Rep.  (n.8.)  C.P.  3S;  1  Com.  B.  Rep.  N.S. 
296. 

Upon  the  finding  of  the  jury  of  these  fiicts,  there 
is  no  question  fbr  them  whether  there  was  an  implied 
contract  on  the  part  of  the  defendant  to  remunerate 
the  plaintiff  for  his  services,  as  such  a  contract  is 
implied  by  law.     Ibid. 

The  appellants  (a  gas  company)  had  supplied  the 
respondent  with  gas  for  several  years,  and  he  had 
hired  of  them  a  meter  by  the  year,  and  payment 
both  for  the  meter  and  the  gas  supplied  was  demanded 
and  made  quarterly.  The  respondent  had  also 
incurred  expense  in  fitting  his  premises  for  the 
reception  of  gas.  A  dispute  having  arisen  between 
them  as  to  the  amount  of  gas  consumed  and  the 
accuracy  of  the  chai^ge  made  by  the  company  during 
the  last  quarter,  the  latter  gave  the  respondent  notice 
that  if  he  did  not  pay  tbe  amount  claimed  within  a 
week  the  supply  of  gas  would  be  discontinued.  The 
respondent  not  having  paid  the  amount  within  the 
week,  the  dispute  still  pending,  the  company  discon- 
tinued the  supply: — Held,  that  the  company  were 
at  liberty  to  do  so;  and  that  there  was  no  evidence 
from  which  a  contract  could  be  implied  bmding  them 
to  continue  to  supply  gas  for  any  specific  period,  or 
requiring  them  before  discontinuing  the  supply  to 
give  the  respondent  notice  of  their  intention  to  do 
so.  The  Hoddeadon  Gas  and  Coke  Co.  v.  Hasd' 
wood,  28  Law  J.  Rep.  (n.s.)  C.P.  268;  6  Com.  B. 
Rep.  N.S.  239. 

if)  Implied  Undertaking  for  Tide. 

A  contract  for  the  sale  of  an  agreement  for  a  lease 
does  not  imply  an  undertaking  that  the  proposed 
lessor  has  title  to  grant  the  lease;  and,  in  the  absence 
of  any  express  stipulation,  it  is  no  defence  to  an 
action  upon  such  contract  that  the  lessor  has  no  title. 
Kvntrea  v.  Preston,  25  Law  J.  Rep.  (n.b.)  J£xch. 
287;  1  Hurl.  &  N.  357. 

ig)  Conditional  Contracts. 

By  means  of  bought  and  sold  notes,  the  plaintiflb 
bought  of  the  defendant  *' the  cargo  of  400  tons,  pro- 
vide the  same  be  shipped  for  seller's  account,  of 
Necrensie  rice,  more  or  less,  of  the  average  quality, 
,  as  shipped  per  Minna,  to  proceed  from  Akyab  to  a 
port  in  the  Channel  for  orders,  at  lis.  6d.  per  cwt. 
for  Necrensie  rice,  or  at  Ms,  for  Larong,  toe  latter 
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quality  not  to  exceed  50  tons,  or  elee,  at  the  option 
of  buyei8»  to  reject  any  excesB,  to  be  paid  fm  in  cash, 
on  the  airival  of  the  vetBcl  at  the  port  of  call,  oa 
deliTery  of  the  hilie  of  ladings  charter-party  and 
policy  of  insmaBoe;  should  the  vessel  be  lost  before 
the  arrival  at  the  port  of  call,  this  contract  to  be 
void*':-^Hekl,  that  the  contract  did  not  disclose  an 
absolute  contract  of  sale  or  warranty  to  ship  a  cargo 
of  rice  of  the  quality  mentioned ;  and  aJeo,  that  the 
vessel  having  snipped  a  cargo  of  285  tons  of  Larong 
rice  and  150  tons  of  Latoorie  lice,  the  plaintifis  were 
not  entitled  to  the  delivery,  either  of  the  entire 
cargo,  or  of  that  portion  of  it  consbting  of  Larong 
rice.  Vemede  v.  TTe&er,  25  Law  J.  Rep.  (n.s.) 
Ezch.  326;  1  Hurl.  &  N.  311. 

In  an  aotion  upon  contract,  the  averments  in  the 
declaration,  and  the  breach,  being  sufficient,  accord- 
ing to  tho  contract  as  stated,  any  defence  arising  out 
of  a  condition  not  stated  in  the  declaration  must,  if 
not  implied  in  law  from  the  contract  as  stated,  but 
capable  of  express  proof,  be  specially  pleaded ;  though, 
if  implied,  it  may  be  raised  on  a  denial  of  the  aver- 
ment of  performance,  or  by  demurrer,  fbr  want  of 
such  averment.  CtmUon  v.  AUwoodj  26  Law  J. 
Rep.  (N.S.)  Exch.  244. 

In  an  action  on  a  contract  by  the  defendants  to 
deliver  goods  at  the  wharf  of  third  parties,  in  equal 
portions,  in  four  months,  to  be  made  to  the  satis- 
fiiction  of  the  inspector  of  such  parties,  and  if  not  so 
made,  to  be  removed  by  the  defendants,  and  others 
substituted  in  the  time  named,  to  wit,  four  months; 
averments  of  performance  on  the  plaintifis*  part,  and 
breach  that  the  goods  delivered  were  not  made  to 
the  satisfiMtion  of  the  inspector,  whereby  they  were 
rejected,  and  the  plaintifis  lost  the  benefit  of  a  con- 
tract with  the  third  parties  mentioned:  pleas,  first, 
denying  the  contract  as  stated ;  secondly,  denying 
the  breach;  thirdly,  alleging  that  the  contract  was 
subject  to  a  condition  that  the  disapproval  of  each 
portion  should  be  notified  in  a  reasonable  time  after 
its  delivery.  The  contract,  as  stated,  being  proved, 
in  &ct,  and  it  not  appearing  that  there  was  any  such 
condition  in  fiict, — Held,  that  there  was  no  such 
condition  implied  in  law  from  the  contract  as  stated 
or  proved;  or  that  the  disapproval  should  be  notified 
within  the  time  named,  or  ^e  four  months;  and, 
tberelbre,  the  jury  not  having  found  that  the  disap- 
proval was  in  an  unreasonable  time,  the  Court  dis- 
charged a  rule  to  enter  the  verdict  for  the  defen- 
dants. And,  quare,  whether  the  point  was  raised  by 
any  of  the  pleas;  but,  semhle,  that  if  it  were  sus- 
tainable, it  appeared  on  the  record,  and  might  have 
been  raised  by  demurrer,  or  by  motion  in  arrest  of 
judgment,  on  the  ground  of  the  absence  of  proper 
averments  of  performance  of  condition  precedent  to 
the  plaintifis*  r^ht  of  action.     Ibid. 

A  contract,  by  way  of  guarantie,  to  pay  over  to 
the  creditor  monies  received  as  the  pnx^eds  of  the 
property  of  the  debtor,  is  conditional,  not  only  upon 
the  receipt  of  money,  the  proceeds  of  such  prop^cty, 
but  on  the  receipt  of  such  money  properly  payable 
to  km,  and  does  not  apply  to  money  recewiBd  only 
subject  to  a  prior  claim  of  a  third  party,  and  which, 
^erefore,  was  not  payable  to  a  creditor.  Ju/pp  v. 
Bkhardmm,  26  Law  J.  Rep.  (n.8.)  Ezch.  261. 

Where  the  plaintiff  had  supplied  timber  for  the 
erection  of  a  house  by  the  tenant  of  land  on  the 
security  of  an  nndertalung,  by  the  defendants,  to  pay 
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ovor  to  him  the  amount  out  of  the  proceeds  of  the 
house  when  sold,  and  a  lease  was  obtained  by  the 
tenant  and  mortg^iged,  but  the  lease  was  granted  and 
deposited  with  the  defendants  only  on  condition  tfiat 
it  should  not  be  delivered  until  a  claim  of  the  lessor 
was  satisfied  (which,  with  the  expenses,  exhausted 
the  mortgage-money),  and  the  defendants  reodved 
the  mortgage-money  on  that  condition,  and  applied 
it  accordingly;  it  was  held,  first,  that  the  money 
was  to  be  deemed  the  **  proceeds**  of  the  house;  but, 
secondly,  that  it  was  not  money  received  within  the 
meaning  of  the  agreement,  and  that  the  plaintiff  was 
not  entitled  to  recover  it.     Ibid. 

(A)  CondUiona  Precedent. 

The  defendant  agreed  to  purchase  timber  at  a 
valuation  to  be  m^e  by  the  plaintiff  and  A  on 
behalf  of  the  defendant,  and  to  pay  the  amount  of 
the  valuation  by  two  bills,  the  first  to  be  drawn  for 
1501.,  and  the  second  for  the  balance.  The  plaintiff 
and  A  agreed  upon  the  measurement  of  the  timber 
in  superficial  feet,  and  the  price  per  foot,  but  there 
was  a  difierenoe  of  58/.  between  the  total  amounts 
of  their  respective  valuations.  The  defendant  having 
refused  to  give  the  first  bill  for  150/1  was  sued  by  the 
plaintiff,  and  paid  the  amoimt: — Held  (dubUante 
Jerviif  C.J.),  in  an  action  by  the  plaintiff  against 
the  defendant  for  refusing  to  give  a  bill  for  the  balance 
due  according  to  the  plaintiff's  valuation,  that  there 
was  evidence  to  warrant  the  jury  in  finding  that  a 
valuation  bad  been  made  according  to  the  agreement. 
Gordon  v.  Wh^tJumte,  25  Law  J.  Rep.  (v.s.)  C.P. 
300  ;  18  Com.  B.  Rep.  747. 

The  owner  of  the  ship  Boyokl  Oaky  chartered  by 
the  defendant,  gave  to  the  plaintifis,  to  whom  he  was 
indebted,  the  following  order  on  the  defendant: 
**  Please  to  pay  to  H  &  F  (the  plaintiffs)  on  the 
Royal  Oak  being  loaded  and  sailed,  out  of  the  ad- 
vance, 78/."  This  order  was  agreed  to  by  the  defen- 
dant The  ship  being  loaded  left  the  harbour  where 
she  lay,  with  her  captain  and  crew  on  board,  but 
without  her  necessary  papers,  and  the  captain 
returned  on  shore  to  procure  them,  the  ship  in  the 
mean  time  standing  off  and  on  under  easy  sail;  but 
it  being  discovered  that  she  had  in  leaving  the  har- 
bour struck  on  the  bar,  she  was  brought  back,  and 
her  cargo  was  unloaded  : — Held,  first,  that  the  load- 
ing and  sailing  of  the  ship  were  conditions  precedent 
to  the  payment  of  the  money.  Secondly,  that,  under 
the  circumstances,  the  ship  had  never  sailed.  Hvdeon 
V.  BiU<mt  26  Law  J.  Rep.  <n.8.)  Q.B.  26;  6  £.  & 
B.  565. 

The  defendant  agreed  to  pay  the  plaintiff  certain 
instalments  one  month  after  Uie  plaintiff  should  have 
delivered  up  to  the  defendants  certain  bills  of  ex- 
change mentioned  in  a  schedule  to  the  agreement, 
the  plaintiff  also  agreeing  to  procure  at  his  own 
expense  from  the  holders  such  of  the  said  bills  as 
were  not  in  his  own  possession.  In  the  schedule, 
besides  other  bills,  two  were  described  as  bearing 
date  the  15th  and  18th  of  February  1854,  and  drawn 
by  one  M  in  fevour  of  the  plaintiff  for  100^.  and 
200/.  respectively.  The  two  bills,  being  foreign 
bills,  were  drawn  in  sets  of  three,  and  the  plaintiff 
had  delivered  up  to  the  defendants  one  part  of  one 
bill  and  two  of  the  other,  and  gave  evidence  that 
three  of  the  other  parts  had  miscarried  on  their  way 
from  London  to  Panama,  and  from.  Panama  to 
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to  London,  and  could  not  bo  found.  B^  tho  agreo- 
mont  the  plaintiff  agreed  to  indemnify  the  defen- 
danti  from  all  claims  by  reason  of  non-payment  of 
any  of  the  bills : — Held,  in  an  action  to  recorer  the 
last  uistalment,  that  the  plaintiff  was  not  entitled  to 
the  same  under  the  agreement  until  he  had  delivered 
up  all  the  parts  of  uie  bills.  Keameif  v,  the  Wed 
OranadOf  Ac.  Mining  Co,,  26  Law  J.  Rep.  (n.8.) 
Exch.l6;  1  Hurl,  fr  N.  412. 

The  plaintifis  contracted  to  sell  to  the  defendant 
200  tons  of  brimstone  "  to  be  delirered  ex  the  first 
parcel  of  brimstone  we  hafe  in  the  Tyne  on  our 
account**  On  the  24th  of  June  a  ship  anrived  in 
the  Tyne  with  a  larp;e  caigo  of  brimstone.    The 

Slaintiffs,  having  obtamed  leave  from  the  owner  to 
ispose  of  fifty  tons  on  their  own  account,  tendered 
the  fifty  tons  to  the  defendant,  who  wished  to  cancel 
the  contnust,  and  refused  to  receive  them.  Another 
Tessel  having  subsequently  arrived  in  the  Tyne  with 
brimstone,  £e  plaintifis  having  in  like  manner  ob- 
tamed permission  of  the  owner  to  dispoee  of  it  on 
their  own  account,  on  the  11th  of  July  tendered  1 60 
tons  to  the  defendant  in  ftilfilment  of  the  contract. 
This  portion  also  the  defendant  declined  to  accept. 
The  defendant  never  objected  to  the  brimstone  being 
offered  to  him  in  two  deliveries: — Held,  that  the 
plaintiift  had  sufliciently  tendered  the  brimstone 
pursuant  to  their  oontnct  to  entitle  them  to  recover 
in  an  action  against  the  defendant  for  reftiaing  to 
accept  it.  Leidemamn  v.  Cfray  (Ex.  Ch.)y  26  Law 
J.  Rep.  (ir.s.)  Excfa.  162. 

The  pUintifib  entered  into  a  contract  with  the 
defendants  to  buy  of  them  fifty  cases  of  East  India 
tallow  at  a  certain  price,  the  quality  to  be  equal  to 
sample,  and  the  price  to  be  paid  fourteen  days  after 
the  landing  thereof,  to  be  delirered  by  the  defen- 
dants to  the  plaintifl^  on  the  safe  arrival  of  the  ship, 
the  Couniem  of  Elgin,  then  on  her  way  from  Cal- 
cutta to  London.  In  an  action  for  the  non-delivery 
of  the  tallow, — Held,  first,  that  there  was  no  sale  of 
specific  chattels  which  passed  the  property  in  the 
tidlow  from  the  defendants  to  the  plaintiife  at  the 
time  of  the  contract  Secondly,  that  tiie  anival 
of  the  tallow  was  not  a  condition  precedent,  as  the 
anival  of  the  ship  was,  to  the  sale  of  the  tallow, 
and  was  not  maide  so  by  the  stipulation  as  to 
the  time  of  payment;  and  therefore  that  the 
action  was  not  maintainable,  ffale  ▼.  JZmoson,  27 
Law  J.  Rep.  (n.8.)  C.P.  189;  4  Com.  B.  Rep.  N.a 
86. 

Declaxation  upon  an  agreement,  wheieby  the 
plaintifis  agreed  that,  upon  payment  to  them  by  the 
defendants  of  certain  sums  on  certain  specified  daya^ 
they  would  grant  to  the  defendants  a  lease  of  certain 
promises;  and  the  defendants  agreed  to  accept  such 
lease.  Averment,  that  all  things  had  happened  to 
entitle  the  plaintifis  to  he  paid;  breach,  that  the 
dei^dants  had  not  paid: — Held,  on  demuirer,  a 
go<>d  declaration;  that  the  granting  the  lease  by  the 
plaintiff^  was  not  a  condition  pre<^dent  to  the  pay- 
ment of  the  money  by  the  defendants.  Bas^aOag  ▼. 
Pctttt,  28  Law  J.  Bq>.  <n.s.)  C.P.  169;  5  Com.  B. 
Rep.  N.S.  687. 

By  indenture  of  the  15th  of  May,  the  plaintiff 
covenanted  with  the  defendant  to  procure  a  ship  to 
stow  on  board  a  certain  tdegnphic  cable  then  lying 
at  M  Wharf,  to  provision  and  rig  the  vessel,  to  pro- 
vide and  pay  the  crew  and  workmen,  &c.,  to  lay 


down  the  cable,  and  that  he,  the  plaintiff,  would  per- 
form die  several  acts  aforesaid,  and  have  the  ship 
ready  equipped  for  sea  at  the  Nora  on  or  before  the 
16th  of  July,  and  would  proceed  forthwith  to  Tand 
lay  down  the  cable;  and  if  the  plaintiff  made  defiiult 
in  having  tiie  ship  ready  with  the  cable  on  board  at 
the  Nora  by  the  16th  of  July,  the  defendant  might 
deduct  and  retain  as  liquidated  damages  201.  a 
week.  The  defendant  covenanted,  subject  to  his 
right  to  deduct  and  retain  as  liquidated  damages,  to 
pay  the  pbintiff  5,000/.,  by  instalments,  that  is  to 
say,  1,000/.  part  thereof  on  or  befon  the  expiretiott 
of  seven  days  after  the  arrival  of  the  ship  at  M 
Wharf;  2,000/.  ftirther  part  on  or  before  twenty-one 
days  after  the  arrival  of  the  ship  at  the  wharf;  the 
remainder  when  the  ship  should  put  to  sea  from  the 
Nore.  And  it  was  by  the  same  indenture  agreed 
and  declared  that  for  the  true  performance  c?  the 
oovenants  by  the  plaintiff  thereinbefore  contained, 
and  for  securing  the  penalties  which  he  might  inour 
under  these  present^  the  plaintiff  and  two  respon- 
sible sureties  should,  within  ten  days  of  the  execu- 
tion of  these  presents,  give  and  execute  to  the  defen- 
dant, his  executors  and  administrators^  a  bond  in 
the  penal  sum  of  6,000/. ;  and  for  the  due  perforuw 
ance  of  the  covenants  on  the  part  of  the  defendant 
thereinbefore  contained,  the  defendant  and  two 
responsible  sureties  should,  within  ten  days  from  the 
execution  of  these  prasents,  give  and  execute  to  the 
plaintiff,  his  executors  and  admmistratois,  a  bond  in 
tiie  penal  sum  of  5,000/.:— Held,  that  the  giving  of 
the  bond  with  sureties  by  the  plaintiff  to  the  ddte- 
dant  was  a  condition  precedent  to  his  right  to  recover 
against  the  defendant  for  not  performing  his  part  of 
the  contract  with  relation  to  stowing  the  cable  and 

Eying  the  money.  Roberta  ▼.  Brm  (Bx.  Ch.),  28 
m  J.  Rep.  (if.a.)  C.P.  828;  6  Com.  B.  Rep.  N.& 
611:  affirming  the  judgment  below,  26  Law  J.  Rep* 
(NJi.)  C.P.  280;  18  Com.  B.  Rep.  661. 

In  an  action  on  artides  of  agreement,  under 
which  the  plaintiA,  a  banking  company,  were  to 
make  advances  to  a  firm,  to  be  guaranteed  by  the 
defendants  at  a  linrited  rate  of  intersst,  and  "  in  con* 
sideration"  of  the  guarantee  the  plaintifb  were  to 
release  a  certain  debt  due  tnm  the  finn,  the  per* 
formance  of  the  agreement  extending  over  several 
yean,  a  plea  that  it  was  not  executed  on  bdialf  of 
the  plaintifik,  ''nor  otherwise  agreed  to**  by  them 
(it  appearing  that  the  defendants  brought  it  to  the 
plaint^  executed  it,  and  left  it  with  the  plaintifl% 
who  had  acted  upon  it  by  making  the  advances  at 
the  specified  rate  of  interest,  bot  had  never  exe* 
euted  it), — ^Held,  that  the  plea  was  not  supported, 
and  that  the  plaintiffe  were  entitled  to  recover.  Tkg 
Liverpool  Borough  Banking  Oo.  ▼.  ScoZes,  28  Law 
J.  Rep.  (ir.8.)  Exch.  128;  4  Huri.  &  N.  189. 

By  an  agreement  in  writing  the  plaintiff  agreed 
to  sell  the  defendants  a  share  in  a  mining  sett  for 
250L,  and  the  defendants  agreed  to  pnrehaae  at  that 
price;  and  the  parties  further  agreed  to  form  a  com* 
pany,  and  as  soon  as  the  company  was  registered 
the  defendants  agreed  to  pay  the  200/.  as  therein- 
before stated : — Held,  that  the  readiness  and  willinflK. 
ness  of  the  plaintiff  to  convey  and  the  payment  of 
the  purchase-money  were  concurrent  acts,  and  tha^ 
therefore,  to  an  action  for  non-payment  of  the  250/. 
(the  declaration  averring  general  performance  of 
conditions  preoedent), «  plea  that  the  plaintiff  was 
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not  ready  and  williog  to  convej  w  a  good  answer 
to  the  aotioo.  Mandm  v.  Moortf  28  Law  J.  Rep. 
(if.s.)  Excb.  288;  4  Hurl.  Sl  N.  600. 

Held,  also,  that  a  plea  that  the  plaintiff  had  not 
at  any  time  any  title  to  the  share  in  the  mining  sett,- 
nor  any  right  or  title  to  convey  the  same,  was  good, 
as  the  plea  must  be  construed  as  involving  a  denial, 
not  only  of  a  title  in  the  plaintiff  himself,  but  alio  of 
the  power  to  procure  a  title  by  any  grantor.    Ibid. 

The  declaratton  stated  that,  in  consideration  that 
the  plaintiff  guaranteed  to  the  defendant  that  two 
bills  of  exchange  of  100/.  and  62/.,  both  diawn  by 
Mesars.  A  &  Co.  upon  Messrs.  O  &  Co.,  and  both 
due  on  the  23rd  of  January  1859,  would  be  paid  to 
MesBra.  O  &  Co.  when  due,  the  defendant  in  return 
guaranteed  to  the  plaintiff  the  repayment  of  the  sum 
of  300/.  towards  the  payment  ai  certain  whiskies 
whidi  Mr.  F  had  ordered  and  was  about  to  receive 
firom  the  plaintiff.  The  declaration  allied  general 
performance  by  the  plaintiff  of  all  things  to  entitle 
him  to  the  performance  by  the  defendant  of  his  part 
of  the  agreement  j  that  the  plaintiff  delivered  the 
whiskiesi  and  that  the  said  Mr.  F  had  not  paid  for 
the  same,  nor  the  said  300/.,  or  any  part  thereof. 
Breach,  non-payment  by  the  defenduit  of  the  300/. 
Plea,  that  although  the  300/.  was  not  payable  until 
after  the  two  bills  upon  Messrs.  O  &  Co.  became  due 
and  payable,  as  the  plaintiff  and  the  defendant  at  the 
time  of  the  said  agreement  knew,  yet  the  said  bills 
were  not  paid  by  the  said  Messrs.  O  &  Co.,  of  which 
the  plaintiff  had  due  notice,  but  never  paid  the  said 
faills! — Held,  after  verdict  for  the  defendant  on  such 
plea,  thai  the  plaintiff  was  entitled  to  judgment  non 
9btkmU  veredieio,  as  the  perfonnanee  of  the  plaintiff's 
pRMnise  was  not  a  condition  precedent  to  his  right  to 
sue  the  defendant  for  the  non-payment  of  the  300/., 
and  the  plea,  therefore,  was  no  answer  to  the  action. 
Gkriatie  v.  BortOf,  29  Law  J.  Bep.  (n.8.)  C.P.  153; 
7  Com.  B.  Rep.  N.S.  561. 

A  declaration  stated  that  the  defendant,  as  eze- 
cntor  of  one  J,  was  accustomed  and  liable  to  pay 
over  nnder  her  wiU  to  one  A  certain  rents  and  monies 
received  by  him  nnder  the  will  to  the  use  of  A,  and 
that,  in  eonadenlion  that  the  plaintiff  would  advance 
moDies  to  A,  the  defendant  promised  to  repay  her  any 
audi  snma  as  she  might  so  advance^  from  and  out 
of  the  first  money  which  he  (the  ddendant)  should 
receive  on  acoount  of  A,  to  wit,  out  of  the  first 
momes  to  be  by  him  thereafter  recdved  on  account 
of  the  aforesaid  rents  and  monies,  as  and  when  he 
should  roosive  the  same:  Averment,  the  plaintiff 
afterwards  advanced  to  A  monies,  in  the  whole 
amoonting  to  58/.  8«.,  and  A  thereupon  gave  her  aa 
authority  to  leeeive  the  amount  from  the  defendant; 
tiiat  the  delendant  afterwards  received  20/L  on  account 
of  the  said  rents  and  monies^  and  paid  the  same  to 
the  plaintiff,  but  aftorwards,  and  before  he  received 
any  mora,  purchased  A's  intoreat  in  the  said  rents  and 
monies,  and  took  an  aasignment  thereof,  and  thereby 
diaahled  himaelf  from  performing  his  contract  with 
tiie  plaintiff,  and  had  ever  since  received  the  rents 
and  monies  in  his  own  right  Plea,  that,  at  the  time 
of  the  purchase  of  A'fe  interest,  the  defendant  had  no 
notice  or  knowledge  that  the  plaintiff  had  advanced  A 
•more  than  the  20l  so  paid  by  him  to  the  plaintiff,  or 
that  A  had  given  the  plaintiff  an  authority  to  receive 
any  farther  sum :— Held,  that  the  plea  waa  a  auffi- 
oe&t  answer  to  the  deohuatiott ;  for  that  the  defen- 


dflnt\i  promise  did  not  attach  until  iheanthoiity  was 
given,  and  A,  by  parting  with  his  interest,  deprived 
himself  of  the  power  to  give  such  authority.  Sorier 
V.  Carpenter,  2  Com.  B.  Rep.  N.S.  56. 

The  plaintiib  by  deed  contracted  for  the  supply  of 
gas  to  the  public  lantoms  of  the  parish  of  Chelsea, 
covenanting,  amongst  other  things,  that  they  would, 
to  the  satis&ction  of  the  defendants  (the  vestry),  or 
their  surveyor,  light  each  lantern  at  sunset,  and  con* 
tinue  the  same  so  lighted  until  sunrise, — the  gas  sup- 
plied to  be  well  and  sufiidently  purified,  so  that  the 
said  gas  should  give  a  clear  and  white  and  brilliant 
light,  and  the  light  or  flame  to  be  such  a  light  or  flame 
aa  was  known  by  the  name  of  the  large  bat's- wing 
burner,  each  burner  consuming  at  the  rate  of  five 
cubic  feet  of  gas  per  hour  at  the  least;  and  the  de- 
fendants covenanted,  that,  if  the  plaintifis  should 
well  and  suffidently  light,  &c.,  and  perform,  fulfil, 
and  keep  all  and  singular  the  covenants  in  the  deed 
contained  on  thdr  part  to  be  performed,  &c.,  they, 
the  defendants,  would  pay,  out  of  the  ftinds  in  thdr 
hands,  or  which  they  could  or  might  raise  or  obtain 
fay  virtue  of  the  powers  and  authorities  vested  in 
them,  unto  the  secretary  of  the  plaintifi^  a  certain 
sum  per  annum  for  each  and  every  lantern  so  lighted 
by  them.    To  an  action  to  recover  the  stipulated 
annual  payments  for  gas  supplied  under  this  deed^ 
the  defendants  pleaded, — that  the  plaintifis  did  not 
during  the  said  period  Ught  the  said  public  lanterns, 
or  cause  the  same  to  be  and  continue  light»l,  pur- 
suant to  the  said  deed,  to  the  satisfaction  of  the  defen- 
dants or  thdr  surveyor — and  that  the  plaintift  did 
not  during  the  said  period  so  light  the  said  public 
lanterns  during  each  and  every  night  at  sunset,  and 
ao  continue  the  same  lighted  till  sunrise  that  the  light 
or  flame  therdn  was  such  a  light  or  flame  as  is  known 
by  the  name  of  the  large  batls-wing  burner*  and  con*, 
aumed  at  the  rate  of  five  cubic  feet  of  gas  per  hour 
at  the  least,  within  the  true  meaning  of  the  said  deed : 
— Hdd,on  demurrer,  that  the  matters  alleged  in  the 
pleas  did  not  entitle  the  defendants  to  refuse  to  pay 
for  the  gas  supplied  under  the  contract, — the  per- 
formance of  all  the  several  stipulations  by  the  plain- 
tifi  not  being  a  condition  precedent  to  thdr  right  to 
receive  the  money.    The  London  Gadiffhi  Co,  v.  the 
Veetry  qf  CheUea,  8  Com.  B.  Rep.  N.8.  215. 

Declaration  stated  that,  by  contract  between  plain- 
ti&  and  defendant,  defendant  agreed  to  procure,  as 
soon  as  posuble  and  within  four  months  from  the 
making  of  the  contract,  su£Scient  land  for  a  commu- 
nication between  a  certain  railway  and  certain  gaa 
works,  and  stowing  a  certain  quantity  of  coals,  **and 
to  grant  a  lease  of  the  same  land  to  plaintiffs  for  a 
term  of  five  years  from  the  date  of  the  said  contract,** 
determinable  at  the  end  of  three  years  *'of  the  said 
term  "  by  notice  from  plaintiffs,  which  notice  never 
was  given  ;  that  plaintifis  should  pay  to  defendant 
for  the  land  half-yearly  an  annual  rent  equivalent  to 
4/.  per  cent  on  the  money  paid  by  defendant  for  the 
purchase,  the  first  payment  to  be  made  aiz  months 
after  poaooesion  of  the  land  should  be  given  to  plain- 
tiffs, from  which  time  only  the  rent  was  to  run ;  and 
that,  "upon  the  termination  of  the  said  term  of  five 
years,  by  effluxion  of  time  or  by  notice,*'  defendant 
should  pay  to  plaintiffii  all  the  moniea  expended  by 
them  for  laying  down  ddings  for  the  communication^ 
and  building  sheds  and  erections  on  the  land  for  the 
purposes  mentioned  in  the  contract  (less 5/.  percent, 
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for  deterioratioo).  Allegation,  that  in  part  perform- 
ance of  the  contract,  ddendant  procured  the  land 
and  put  the  plaintiff  into  poaoonrion;  and  that  plain- 
tiiiB  occupied  and  enjoyed  the  land  from  that  time 
until  the  termination  of  the  said  time  of  five  years 
as  hereinafter  mentioned,  and  during  the  term  they 
80  occujned,  &c.  did  pursuant  to  the  contract  expend 
money  for  laying  down  sidings,  &c. ;  that  the  said 
term  of  five  years  had  expired  and  terminated,  to 
wit,  by  effluxion  of  time  •,  that  all  things  necessary 
bad  happened  to  entitle  plaintiflb  to  receive  from 
defendant,  and  render  defendant  liable  to  pay,  the 
money  expended  (less,  &c.) ;  but  defendant  had  not 
paid.  Plea,  that  no  lease  of  the  said  land  was 
ever  granted  to  the  plaintifi  by  the  defendant,  pur* 
snant  to  the  said  agreement,  nor  did  the  said  tenn  of 
five  years  in  the  said  agreement  mentioned  and  con- 
templated ever  come  into,  or  have  any  existence. 
On  demurrer, — Held,  a  bad  plea ;  for  that  the  grant- 
ing of  the  lease  by  defendant  was  not  a  condition 
precedent  to  his  liability  to  repay  the  money  ;  and 
the  meaning  of  the  word  ^'term '"  was  not  in  the 
agreement  restricted  to  a  term  created  by  lease,  but 
included  a  period  of  five  years,  during  which  the 
plaintii&  should  occupy,  after  being  put  into  poesea- 
non  under  the  contract.  J?owes  v.  vroUf  6  £.  &  B. 
255. 

(»)  Farming  Agreements, 

By  agreement  in  writing  the  defendant,  as  incom- 
ing tenant,  agreed  with  the  plaintiff,  as  outgoing 
tenant,  to  purchase  straw  upon  the  hrm  at  a  valua- 
tion to  be  made  by  two  persons,  or  their  umpire. 
Valuers  were  appointed  by  the  parties,  who  did  not 
agree  upon  the  valuation  or  appoint  an  umpire,  and 
In  the  meanwhile  the  defendant  consumed  the  straw: 
— Held,  that  the  plaintiff  was  entitled  to  recover  for 
the  straw  as  upon  a  quantum  m,eruit,  the  arbitration 
agreed  to  by  the  parties  having  become  impracticable. 
Olarhe  v.  Westrope,  25  Law  J.  Rep.  (n.s.)  C.P.  287; 
18  Com.  B.  Rep.  765. 

A  tenant  of  a  frtrm  agreed  with  his  landlord  ''that 
no  hay  or  straw  should  be  sold  off  the  land  without 
the  consent  of  the  landlord,  except  the  value  of  the 
straw  so  sold  off  be  returned  in  manure  on  the  t>aid 
hind":— Held,  by  Pollock,  C.B,  and  Porjfce,  A,  that 
the  meaning  of  the  agreement  was,  that  the  value  in 
manure  of  the  hay  or  straw  sold  off  should  be  returned 
on  the  land ;  by  Aldersimy  B.  and  Piatt,  B,,  that, 
by  the  agreement,  the  tenant  was  bound  to  return 
manure  to  the  value  of  the  hay  or  straw  so  sold  off. 
Lowndes  T.  Pountaine,  25  Law  J.  Rep.  (n.s.)  Exch. 
49;  11  Exch.  Rep.  486. 

{k)  When  for  the  Court. 

Although,  in  general,  the  question  whether  a  con- 
tract has  been  executed  only  as  an  eecrow  is  for  the 
jury,  because  it  generally  depends  on  facts  proved  by 
oral  evidence  (as  in  Pym  v.  Campbell),  yet  where  the 
evidence  is  in  writing,  as  where  the  contract,  signed 
by  one  party  (even  aifter  signature  by  the  agent  of 
the  other),  is  sent  inclosed  in,  or  is  accompanied  by, 
a  letter  explaining  that  it  is  only  signed  on  condition 
of  something  being  done — as,  for  example,  a  coun- 
terpart being  executed  by  the  other  party — the  con- 
struction of  such  evidence  is  for  the  Judge.  And 
held,  (dtibitante  Bramwell,  B.)  that  such  evidence 
was  sufficient  to  shew  that  the  contract  was  signed 


and  sent  only  as  an  eecrow,  to  take  effect  after  the 
condition  was  performed.  Fumett  v.  MeA,  27  Law 
J.  Rep.  (n.b.)  Exch.  35. 

(Q  Tiw£  of  (he  Easenee  of  ihe  Contract. 

The  defendants  bought  of  the  plaintifia  667  tons 
of  Swedish  iron,  the  iron  to  be  shipped  from  Sweden 
in  the  months  of  June,  July,  August  and  September, 
in  about  equal  portions,  each  month,  at  15i.  10«.  per 
ton,  delivered  in  London.  The  plaintiffii  shipped 
only  21  tons  of  iron  in  June,  which  arrived  in  Lon- 
don after  the  expiration  of  the  month: — Held,  that 
the  defendants  were  not  bound  to  accept  the  smaller 
quantity,  or  any  subsequent  quantity  tendered,  and 
that  therefore  a  plea  shewing  the  non-shipment  of 
any  larger  quantity  within  the  specified  time  was  an 
answer  to  an  action  for  not  accepting  the  iron  or  any 
part  of  it  Moare  v.  Ben$He,  29  Law  J.  Rep.  (k.0.) 
Exch.  73 ;  5  Hurl.  &  N.  19. 

(D)  Rescission  and  Abandonment  or  Contracts. 

A  B,  a  factor  in  London,  on  behalf  of  the  plain- 
tifis,  who  were  foreign  merchants,  sold  to  C  D  a  caigo 
<^  com  coming  from  Salonica,  **of  fair  average 
quality  when  shipped,  free  on  board,  and  including 
fi^ight  and  insurance  to  a  safe  port  in  the  United 
Kingdom,**  **  payment  at,  8tc  upon  handing  shipping 
documents. *'  At  the  time  of  the  sale  (though  un- 
known to  the  principals  and  the  factor)  the  corn  had 
been  sold  at  a  foreign  port  into  which  the  vessel  con- 
taining it  had  been  driven  by  stress  of  weather,  and 
at  which,  after  examination,  the  com  waa  found 
utterly  unfit  to  be  sent  forward  to  the  United  King- 
dom. The  vendee  repudiated  the  contract ;  it  was 
the  custom  of  facton  in  this  trade  to  sell  on  a  del 
credere  commission,  and  not  to  disclose  the  pur- 
chaser's name;  it  was  not  disclosed  here: — Held, 
that  as  this  was  the  sale  of  something  which  did  not 
exist  at  the  time  of  sale  the  foreign  merchants  could 
not  recover  against  the  factor,  even  on  the  del  credere 
guarantie.  Couturier  v.  HaeUe,  (House  of  Lords), 
25  Law  J.  Rep.  (n.s.)  Exch.  253  ;  5  H.L.  Gas.  673. 

Although  a  plea  of  waiver  or  exoneration  of  a  con- 
tract, if  pleaded  before  breach,  may  be  good,  yet  a 
plea  of  leave  and  licence  before  cause  of  action,  in 
an  action  on  a  contract  to  complete  a  purchase,  for 
the  amount  of  the  loss  and  expenses  on  a  re-sale, 
was  held  bad,  because  (dieaenUente  Bramwell,  B.) 
not  amounting  in  substance  to  a  plea  of  waiver  or 
exoneration,  and  because  (per  Channell,  B.)  not 
ailing  the  leave  to  have  been  before  breach.  Dob- 
eon  V.  ^pie,  26  Law  J.  Rep.  (n.8.)  Exch.  240  ;  2 
Hurl.  &  N.  79. 

The  pUiintiff  and  the  defendant  entered  into  an 
agreement  for  the  jomt  working  of  letten  patent  for 
an  invention.  The  agreement  was  for  experiments 
being  made  in  the  fint  instance,  at  the  coat  of  the 
plaintiff,  but  under  the  management  of  the  defendant ; 
after  which,  if  successful  to  the  satisfaction  of  the 
plaintiff,  expressed  in  writing,  the  defendant  was  to 
be  employed  by  him,  at  a  salary  and  per-oentage  on 
the  profits  of  the  concern.  The  agreement  then 
provided  ftirther  stipulations  as  to  the  working  of  the 
concern.  The  experiments  were  made,  and  proved 
that  the  invention  could  be  woAed  on  the  stipulated 
terms.  The  defendant  neglected  then  to  work  the 
concern  according  to  his  part  of  the  agreement;  and 
the  plaintiff  worked  it  at  a  loss.   The  defendant  ab- 
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■conded.  The  plaintiff  filed  a  bill  to  set  aside  the 
agreexnent : — Held,  on  demurrer,  that  the  plaintiff's 
rpmedj  was  at  law, and  the  demurrer  must  be  allowed. 
Od>ome  ▼.  JtUlion,  26  Law  J.  Rep.  (n.s.)  Chanc.  6; 
8  Drew.  596. 

The  defendant,  a  retail  dealer  at  Peterborough, 
ordered  of  the  plaintifls,  wholesale  dealers  at  Bristol, 
specific  artidea  of  earthenware,  with  a  caution  that 
the  order  was  not  to  be  exceeded.  The  plaintiflv 
sent  the  articles  ordered  by  railway,  packed  in  a  crate 
with  other  articles  of  a  distinct  character  from  those 
ordered,  and  forwarded  an  invoice  of  the  whole  to  the 
defendant,  in  which  the  price  of  each  item  was  given, 
and  the  defendant  charged  as  debtor  to  the  plaintiffs 
for  the  lumped  total.  On  the  receipt  of  the  invoice, 
the  defendant  refused  to  receive  the  crate,  and  it 
remained  at  the  railway  station.  The  plaintiife  having 
brought  an  action  for  goods  sold  to  recover  the  price 
of  the.  articles  ordered, — Held,  by  Lord  Campbdl, 
C.J.  and  Wightman,  /.,  that  the  defendant  had  a 
right  to  reject  the  whole  on  account  of  the  articles 
sent  in  excess;  by  Ccleridffe,  J.  and  Erie,  /.,  that  he 
had  not.  Levy  v.  Oreen,  27  Law  J.  Rep.  (zr.8.)  Q.B. 
110;  8  E.  &  B.  575. 

A  plea,  in  an  action  on  a  contract  to  do  several 
things,  that  the  contract  was  rescinded  before  the 
breach,  even  although  the  breach  laid  in  the  declara- 
tion is  general,  is  to  be  construed  as  meaning  that  the 
Ksciflsion  was  befere  any  breach ;  and,  therefore,  if 
this  is  not  proved,  the  plea  fells  in  Mo^  and  there  is 
no  neeessity  for  a  new  assignment.  Bwgtat  v.  De 
Lame^  27  Law  J.  Rep.  (n.8.)  Exch.  154. 

By  a  building  agreement  between  A  and  B  it  wa« 
stipulated  that  A  should  complete  for  a  specified 
price  certain  works  on  certain  houses  of  B,  the  whole 
to  be  completed  on  a  specified  day,  and  to  be  done 
to  the  satisfaction  of  a  surveyor  named,  upon  whose 
approval  payment  was  to  be  made.  A  failed  to  com- 
plete the  work.  He  sued  B  on  the  agreement  for 
the  agreed  price,  and  on  a  common  count  for  a  rea- 
sonable price  according  to  measure  and  value.  There 
was  evidence,  on  the  trial,  that  B  had  resumed  poe- 
session  of  the  houses,  and  was  so  far  enjoying  the 
fruits  of  A^  labour: — Held,  upon  a  rule  to  set  aside 
a  nonsuit  and  enter  a  verdict  for  the  plaintiff,  that 
there  was  no  evidence  to  go  to  the  jury  in  support  of 
the  pliuntiff 'a  claim  ;  for  that  he  could  not  recover 
on  the  special  count,  not  having  fulfilled  it ;  and  that 
the  mere  feet  of  B's  taking  possession  of  his  own  land 
on  which  buildings  had  been  erected,  or  where  repairs 
had  been  done  or  alterations  made  to  a  building 
thereon,  did  not  afford  an  inference  that  he  had  dis- 
pensed with  the  conditions  of  the  special  agreement 
under  which  the  works  were  done,  or  of  a  contract 
to  pay  for  the  work  actually  done  according  to  mea- 
sure and  value.     Mwnro  v.  BiUt,  8  E.  &  B.  738. 

The  defendant  on  the  19th  of  August  1833,  con- 
tmcted  to  purchase  of  the  plaintiff  a  parcel  of 
Chassnm  waste-silk,  '*to  arrive  in  all  probability  in 
January  or  February  next,  but  ftirther  particulars 
will  be  ftimished  respecting  the  name  of  the  ship  or 
ships  in  the  next  mail  or  on  the  receipt  of  the  next 
alter  that"  The  second  mail  after  the  19th  of 
August  arrived  in  London  on  the  19th  of  September. 
No  name  of  any  ship  was  then  communicated  to  the 
defendant ;  and,  on  the  18th  of  January  1854,  the 
defendant  wrote, — ^^  We  give  you  one  week  ftom  this 
day's  date  to  give  to  us  thie  name  of  the  ship  on 


which  the  20,000  lb.  of  Chassum  is  on  board,  and' 
in  defeult  of  your  compliance  with  our  request,  we 
shall  consider  the  same  as  a  breach  of  the  contract 
of  the  19th  of  August  last."*  To  this  the  plaintiff 
replied  on  the  same  day, — *'  I  am  happy  to  be  able 
to  remove  the  uneasiness  you  feel  respecting  the 
arrival  of  the  20,000  lb.  of  Chassum  to  your  contract 
of  19.  8.  53,  by  informing  you  that  it  is  already 
arrived,  and  that  you  will  receive  invoice  in  due 
course."  On  the  19th,  the  defendant  wrote, — 
**  Your  letter  of  yesterday  is  not  an  answer  to  ours 
of  the  same  date,  which  required  the  name  of  the 
ship  on  which  the  Chassum  had  been  shipped  ;  and 
this  is  the  information  which  we  now  again  call  for ; 
but,  as  you  say  the  Chassum  has  arrived,  there  is  no 
occasion  for  the  delay  of  a  week  in  giving  the  infor- 
mation, which  we  now  ask  for  in  the  course  of  to- 
morrow ;  in  default  of  which,  we  shall  act  as  indica- 
cated  in  our  letter  of  yesterday."  The  names  of 
two  ships  were  given  on  the  24th  and  25th  of  Jann- 
aiy: — Held,  that  the  defendant's  oflfer  to  renew  the 
contract  not  having  been  accepted  by  the  plaintiff, 
the  defendant  was  at  liberty  to  retract  it;  and  that 
his  letter  of  the  19th  of  January  was  a  sufficient 
retractation.  QUhes  v.  Leonirio,  4  Com.  B.  Rep. 
485. 
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[See  Tboybr.] 

(A)  What  amounts  to  a  Conyirsion. 

(B)  Extbnt  of  its  Opkbation. 


(A)  What  amounts  to  a  Contebsion. 

Under  an  agreement  to  lease  real  estate,  the 
tenant  was  to  have  the  option  of  purchasing  the  pre- 
mises at  the  expiration  of  the  term,  or  sooner  if  the 
lessor  should  wish  to  dispose  thereof.  The  lessor 
died,  and  at  the  expiration  of  the  term  the  lessee 
claimed  to  be  entitled  to  a  conveyance,  which  was 
executed: — Held,  that  the  realty  was  converted, 
and  the  purchase-money  belonged  to  the  perBonsI 
representatives  of  the  lessor.  CoUingwaod  v.  J2ov, 
26  Law  J.  Rep.  (n.s.)  Chanc.  649. 

Where  a  settlur  conveys  real  estate  upon  trust  for 
sale,  and  directs  the  proceeds  to  be  applied  to  cer- 
tain  purposes,  some  of  which  fail,  whether  the  sale 
is  directed  to  be  made  in  the  lifetime  of  the  settlor 
or  after  his  decease,  the  property  will,  to  the  extent 
to  which  the  purposes  fail,  result  to  the  settlor  as 
personal  estate.  Clarke  v.  Franklin,  27  Law  J. 
Rep.  (if.8.)  Chanc.  667;  4  Kay  &  J.  257- 

Seeua if  there  is  a  feilure  of  the  whole  purposes 

for  which  the  sale  is  directed.    Ibid. 

Subject  to  the  debts,  &c.  real  estates  were  devised 
to  A.  They  were  all  sold  in  an  administration  suit, 
to  which  the  devisee  was  a  party.  After  payment 
of  the  debts,  &c.  there  remained  a  sum  in  court  at 
the  death  of  the  devisee: — Held,  that  it  was  of  the 
character  of  real  estate,  and  passed  to  her  heir. 
Cooke  V.  Dealey,  22  Beav.  196. 

Where  a  testator  directs  a  sale  of  his  real  estate 
for  purposes  which  wholly  foil,  the  heir  takes  it  as 
realty;  but  if  the  feilure  be  only  partial,  he  takes  it 
as  personalty.    Bagtter  v.  Faekerdl,  26  Beav.  469. 


17(8 


COPYHOLD;  (6)  EanAJxcBimnmn. 


nndertbe  fint  flon'swUl, — ^Held,(aflBuiiiiDg  the  custom 
to  be  valid,  and  notwithstanding  the  fiOber  had  given 
benefits  to  his  sons  by  bis  will)  that  the  names  of 
the  sons  were  inserted  in  the  grant  as  an  advance- 
ment to  eadi  son  successively,  /sans  v.  CooIb$,  27 
Law  J.  Rep.  (s.8.)  Chanc  202;  24  Beav.  518. 

(C)  MsBOEE  IK  Fbkbhold  Estats. 

A  seised  in  fee  of  twelve  24th  parts  of  a  manor 
held  by  several  as  tenants  in  common,  purchased 
lands  holden  of  the  manor,  which  were  thereupon 
surrendered  to  a  trustee  for  him,  and  afterwards  to 
himself  in  fee,  and  he  was  admitted  tenant  of  the  en- 
tirety by  the  act  of  all  the  lords: — Held,  that  twelve 
24th  parts  of  his  copyhold  interest  in  the  lands 
meiged  in  his  freehold  estate  therein  as  lord  of  the 
manor.     CatUey  v.  Arnold^  4  Kay  &.  J.  595. 

The  law  as  to  the  divisibility  of  manors  and  the 
consequences  of  a  division  considered.    Ibid. 

(D)  Allotment  of  Waste  Lands. 

By  agreement  between  the  lord  and  the  copy- 
holders, waste  lands  of  the  manor  were  inclosed  and 
allotted: — Held,  that  the  allotments  taken  by  the 
copyholders  were  of  freehold  tenure.  Paine  v. 
Hlfder,  24  Beav.  161. 

(E)   FOBFEITURB. 

A  bill  by  a  cq»yholder  to  set  aside  a  wrongful 
seisure  by  the  lord  is  maintainable,  notwithstanding 
that  there  is  a  remedy  at  law  by  action  of  trespass. 
Andrews  v.  Hulse,  27  Law  J.  Bep.  (n.s.)  Chanc. 
655;  4Kay&  J.  392. 

(F)  FsBS,  FiNBS  ANP  Stamp. 

B  died  seised  of  four  separate  and  distinct  copy- 
hold tenements  of  the  manor  of  C  (two  of  the  tene- 
ments having  been  part  of  an  ancient  copyhold  tene- 
ment held  by  D,  and  the  other  two  tenements  part 
of  another  ancient  copyhold  tenement  held  by  E), 
having  devised  the  said  four  tenements  to  the  plain- 
tiifii  in  fee  as  joint- tenants.  The  plaintifis  claimed 
of  the  steward  of  the  manor  to  be  admitted  to  all  the 
tenements,  first  by  a  single  admission  in  the  usual 
form,  and  afterwards  by  two  separate  admissions; 
one  in  respect  of  the  two  tenements  formerly  held 
by  D,  and  another  in  respect  of  the  two  tenements 
formerly  held  by  E,  but.  stiU  insisting  on  their  right 
to  a  single  admission  in  respect  of  all  the  tenements. 
The  steward  re&sed  to  accept  either  of  these  admis- 
sions, and  required  that  there  diould  be  four  sepor 
rate  admissions  and  the  payment  of  four  separate 
sets  of  fees  on  each.  He  also  claimed  the  payment 
of  a  fee  in  respect  of  the  abolition  of  a  surrender  to 
the  use  of  the  will.  The  plaintiffs  thereupon,  to 
avoid  a  forfeiture,  gave  four  separate  admissions,  and 
were  admitted.  Four  full  sets  of  fees,  vrith  four 
separate  stamps,  and  four  sums  of  6s.  Sd,  in  respect 
of  the  admission  being  of  two  joint  tenants,  were 
claimed  by  the  steward.  These  fees  were  paid  under 
a  wdtten  protest  against  the  right  to  more  than  two 
admissions  and  against  the  compensation  fee  for  a 
surrender  to  the  use  of  the  will,  and  the  fee  in  re- 
spect of  the  sdmisdon  of  joint4enant8.  There  was 
no  custom  proved  in  the  manor  that  there  should  be 
only  one  admission  on  the  claim  of  one  person  to 
be  admitted  to  several  separate  tenements,  nor  any 
custom  establishing  the  amount  of  the  steward's  fees 


upon  an  admiaston  to  several  tenements,  or  his  right 
to  claim  a  fee  in  respect  of  the  admission  of  a  joint- 
tenant  :— Held,  that  the  lord  was  entitled  to  require 
an  admittance  in  respect  of  each  of  the  tenements^ 
and  that  four  sets  of  fees  and  four  stamps  were  pay- 
able. But  that  thete  was  no  ground  for  the  claim 
by  the  steward  of  a  separate  fee  in  respect  of  the 
admission  of  each  joint-tenant.  Held,  ako,  that  the 
steward  was  not  entitled  to  be. paid  a  foil  set  of  fees 
in  respect  of  each  tenement,  but  upon  a  qua/iUwn 
tfurwt  for  his  additional  labour,  and  that  the  com- 
pensation to  which  he  was  entitled  for  the  abolition 
of  a  surrender  to  the  use  of  the  roll  was  also  to 
be  ascertained  upon  a  guanttun  ffieruit*  That  the 
payments  made  to  the  steward  could  not  be  con- 
sidered as  voluntary,  and  the  plaintifft,  theisafore, 
were  entitled  to  recover  back  the  fee  in  respect  of 
the  admission  of  a  joint-tenant,  and  what  the  Master 
should  find  the  steward  was  not  entitled  to  upon  a 
quamium  meruit.  Traheme  v.  G(irdner,  25  Law  J. 
Bep.  (n.8.)  Q.B.  201;  5  £.  &  B.  913. 

Copyholds  being  devised  to  one  for  life,  remainder 
to  others  in  fee,  and  they  surrendering  to  a  third  per- 
son, who  died  without  admittance, — Held,  that  his 
heir  was  entitled  to  admittance  on  payment  only  of 
a  single  fine.  Qarland  v.  Ahton,  27  Lav  J.  Bep. 
(N.S.)  Exch.  438;  3  Hurl.  &  N.  390. 

By  an  inclosure  act,  passed  in  1766  the  Commis- 
sioners were  to  allot  a  cow-pasture,  to  be  enjoyed  by 
the  owners  of  commonable  houses,  and  to  be  used  as 
a  cow-pasture  only  from  Mayday  to  Martinmas,  and 
from  Martinmas  to  Lady  day,  "and  it  was  provided 
the  same  should  ibr  ever  thereafter  remain,  go  along 
with,  and  be  of  the  same  tenure  with  such  housesi 
&C.,  but  should  not  be  subject  or  liable  to  any  fee  or 
fine  whatsoever  to  the  lord."  The  Commissionen 
made  their  award,  and  set  out  the  cow-pasture.  By 
an  act,  passed  in  1772,  for  the  purpose  of  dividing 
the  cow-posture,  it  was.  enacted  that  the  Commis- 
sioners, after  making  certain  other  allotments,  should 
set  out  the  residue  of  the  cow-pasture  unto  tod 
amongst  all  and  every  the  proprietors  of  common* 
able  houses,  &c;  '*and  that  all  the  allotments  which 
should  be  made  of  the  said  cow-pasture,  should  for 
ever  thereafter  remain  and  be  of  the  same  tenure 
with  such  houses,  &c."  The  cow-pasture  was  divided 
and  allotted,  under  the  act  of  1772,  to  the  owners  of 
commonable  houses : — Held,  that  the  provision  in 
the  act  of  1766,  tliat  such  parts  of  the  cow-pasture 
as  were  copyhold  should  be  held  without  payment 
of  fines  to  the  lord,  exempted  the  ownera  of  the 
copyhold  tenements  in  the  cow-pasture^  when  divided 
and  held  in  severalty,  from  payment  of  fines  to  the 
lord.    Pochin  v.  Dimcombe,  1  Hurl.  &  N.  842. 

(G)  Emfbanohisement  :  Costs  on  Petition  for 

Investment. 

A  fond  payable  for  the  enfranchisement  of  copy- 
holds having  been  paid,  pursuant  to  the  provisions 
of  the  Copyhold  Act,  1852,  into  the  Bank,  in  the 
name  of  the  Accountant  General,  to  an  account 
•"  Ex  parte  the  Copyhold  Commissioners,^*  the  peti- 
tion of  the  lord  of  the  manor  for  the  investment 
of  the  fond,  pursuant  to  the  act,  was  served  upon 
the  Commissioners,  who.  appeared  thereupon,  but 
only  to  ask  for  their  costs : — Held,  that  they  were 
entitled  to  the  costs  of  their  appearance.  Ex  parte 
the  Preridetit  and  Fdhws  of  Qteen'e  CfoUege,  Ccm- 
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Mdffe,  in  rt  the  Copyhold  Commttkmen  and  (he 
Cop^koid  Ad,  1852,  27  Law  J.  Rep.  (n.s.)  Chanc. 
17». 


COPYRIGHT. 

[The  5  &  6  Vict.  c.  110,  to  consolidate  and  amend 
the  Laira  relating  to  the  Copyright  of  Designs  for 
Ornamenting  Articles  of  Manufacture,  amended  by 
21  &  22  Vict,  c.  70.] 


(A) 
(B) 
(C) 
(O) 

(E) 


Proprietobship  of. 
Intsbrational  Coptrioht. 
Dramatic  Coptrioht. 
Coptrioht  of  Dbsions. 

PiRACT  AND  InFRINOBMBNT  OF. 


(A)  Pbopribtobship  of. 


The  power  of  the  Court,  under  the  14th  section 
of  the  Copyright  Amendment  Act,  5  &  6  Vict  c.  45, 
to  expunge  an  entry  of  proprietorship  in  the  registry 
at  Stationers'  Hall,  will  be  exercised  only  where 
there  is  distinct  evidence  that  it  is  false,  and  the  power 
to  vaiy  such  entry  only  when  the  afiidayits  of  the 
applicant  discloae  distinctly  the  means  of  making  a 
correct  entry.  The  Court  of  Common  Pleas  repu- 
diates the  possession  of  the  power  exercised  by  the 
Court  of  Queen's  Bench  in  JBx  parte  Damdaon,  to 
direct  that  a  rule  nisi  obtained  under  the  abore- 
named  section  shall  be  enlarged  till  the  trial  of  an 
issue  to  determine  the  question  of  copyright  Q^cert 
— who  is  a  ''party  aggrieyed'*  entitled  to  apply 
under  that  section.  Ex  parte  Damdton,  25  Law  J. 
Rep.  (b.s.)  C.P.  237;  18  Com.  B.  Rep.  297. 

One  who  adapts  words  of  his  own  to  an  old  air, 
adding  thereto  a  prelude  and  accompaniment  also 
his  own,  acquires  a  copyright  in  the  combination, 
and  may,  in  declaring  for  an  infKngement  against 
one  who  has  pirated  the  whole,  properly  describe 
himself  as  the  proprietor  of  the  entire  composition. 
Lover  v.  Davidion^  1  Com.  B.  Rep.  N.S.  182. 

An  agreement  between  an  author  and  publisher 
that  the  latter  should  publish  at  his  own  expense 
and  risk  a  work  of  the  former,  and  after  deducting 
from  the  produce  of  the  sale  the  expenses,  including 
a  commission  of  10/.  per  cent  on  the  gross  amount 
of  the  sale,  the  profits  remaining  of  every  edition 
that  should  be  published  of  the  work  should  be 
dirided  equally  between  the  author  and  the  publisher, 
— Held,  that  this  was  not  an  irrevocable  licence  to 
publish,  but  a  joint  adventure,  which  the  author 
might  put  an  end  to  at  any  time  after  the  publica- 
tion of  the  first  or  any  subsequent  edition.  Reade 
V,  Bendey,  27  Law  J.  Rep.  (h.s.)  Chanc,  254;  4 
Kay  &  J.  656. 

An  edition  consists  of  so  many  copies  as  are  issued 
to  the  public  at  a  time;  and  where  a  work  is  stereo- 
typed, every  fresh  issue  is  a  new  edition.     Ibid. 

An  agreement  between  an  author  and  a  publisher 
that  the  latter  should  publish  a  certain  work  at  his 
own  expense  and  risk,  and  after  deducting  from  the 
produce  of  the  sale  thereof  the  charges  for  printing, 
paper,  advertisements^  embelli»hments  and  other 
incidental  expenses,  including  the  allowance  of  lOi. 
per  cent,  on  the  gross  amount  of  the  sale  for  com- 
mission, the  profits  remaining  of  any  edition  that 
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should  be  printed,  should  be*divided  equally  between 
author  and  publisher.  The  books  sold  to  be  ac- 
counted for  at  the  trade  sale  price,  unless  it  should 
be  thought  advisable  to  dispose  of  any  copies  or  of 
the  remainder  at  a  lower  price,  which  was  left  to  the 
publisher's  discretion: — Held,  that  this  did  not 
amount  to  an  agreement  for  the  sale  of  the  copyright; 
that  it  was  to  be  inferred  from  the  agreement  that 
the  publisher  was  to  fix  the  selling  price  of  the  book, 
and  that  he  was  to  beat  liberty  to  publish  more  than 
one  edition.    Reade  v.  BentUjf,  8  Kay  &  J.  271. 

Whether  the  agreement  created  a  partnership 
pro  hdc  vice  between  the  author  and  publisher — 
qf/icere.    Ibid. 

If  any  person  by  pains  and  labour  collects  and 
reduces  into  the  form  of  a  systematic  course  of  in- 
struction those  questions  which  he  may  find  ordinary 
persons  asking  in  reference  to  the  common  pheno- 
mena of  life,  with  answers  to  those  questions,  and 
explanations  to  those  phenomena,  whether  such 
explanations  and  answers  are  furnished  by  his  own 
recollection  of  his  former  general  reading,  or  out  of 
works  consulted  by  him  for  the  express  purpose, 
the  reduction  of  questions  so  collected,  with  such 
answers,  under  certain  heads  and  in  a  scientific  form, 
is  sufficient  to  constitute  an  original  work  of  which 
the  copyright  will  be  protected.  Jarrold  v.  Houl- 
eton,  3  kay  &.  J.  708. 

But  another  person  may  originate  another  work 
in  the  same  general  form,  provided  he  does  so  from 
his  own  resources  and  makes  the  work  he  so  origi- 
nates a  work  of  his  own  by  his  own  labour  and 
industry  bestowed  upon  it.     Ibid. 

In  determining  whether  an  injunction  should  be 
ordered,  the  question,  when  the  matter  of  the  plain- 
tiff Is  work  is  not  original,  is,  how  far  an  unfkir  or 
undue  use  has  been  made  of  the  work.     Ibid. 

Instances  of  unfair  or  undue  use,  and  the  contrary, 
in  works  of  this  description.     Ibid. 

If,  instead  of  searching  into  the  common  sources 
and  obtaining  your  subject-matter  from  them,  you 
avail  yourself  of  the  labour  of  your  predecessor, 
adopt  his  arrangement  and  questions,  or  adopt  them 
with  a  colourable  variation,  it  is  an  illegitimate  use. 
Ibid. 

Falsely  to  deny  that  you  have  copied  or  taken 
any  idea  or  language  from  another  work,  strong  indi- 
cation of  oniiatw  fwrandi.     Ibid. 

Notwithstanding  Bell  v.  Whitehead  (3  Jur.  68),  if 
the  Court  is  led  to  the  conclusion  that  there  has  been 
piracy,  it  will  not  grudge  any  labour  that  may  be 
requisite,  in  order  to  ascertain  how  far  the  injunction 
should  extend.    Ibid. 

Form  of  injunction  where  certain  distinct  parts  of 
a  work  like  the  above  are  unobjectionable  and  others 
contain  piracies.     Ibid. 

(B)  Intsrnational  COPTRiaHT. 

The  International  Copyright  Actn,  and  the  Con* 
vention  with  France  and  Order  in  Council  made 
thereunder,  do  not  exempt  authors  of  works  in 
France  claiming  copyright  in  this  country  from  the 
conditions  affecting  authors  of  works  in  this  country. 
CoMeli  V.  St^,  2  Kay  &  J.  279. 

The  Order  in  Council  of  the  10th  of  January 
1852,  providing  that  French  works  must  be  regis- 
tered at  Stationers*  Hall  within  three  months  after 
the  first  publication  thereof  in  France, "  or  if  such 
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work  be  published  in  parts,  tben  within  three  months 
after  the  publication  of  the  last  part  thereof**: — 
Held,  that  a  French  newspaper,  publislied  weekly, 
and  not  intended  to  be  completed  in  any  definite 
number  of  parts,  must  be  registered  within  three 
months  after  its  commencement,  or,  if  it  had  com- 
menced before  1852,  within  three  months  after  the 
date  of  the  Order  in  Council.     Ibid. 

Semble — ^the  xeinBtration  of  a  number  of  such  a 
periodifal  in  18o5,  long  after  its  commencement, 
did  not  extend  to  the  succeeding  numbers  the  pro- 
tection of  the  International  Copyright  Acts.     Ibid. 

Neglect  to  register  on  the  part  of  the  officials  at 
Stationers*  Hall  prevents  the  author  having  the 
benefit  of  the  statute  as  against  the  public.     Ibid. 

(C)  Dramatic  Coptbioht. 

The  plaintiffs  by  parol  agreed  with  C  that  he 
should  adapt  a  foreign  dnunatic  piece  to  the  English 
stage,  and  that  they  should  have  the  sole  right  of 
representation  in  London,  C  retaining  that  right  in 
the  provinces: — Held,  that  this  employment  of  G 
by  the  plaintiffs  did  not  make  th«'m  the  authors  of 
the  adaptation  within  the  3  &  4  Will.  4.  c.  15;  and 
that  the  agreement  was  invalid  as  an  assignment  of 
the  right  of  representation,  not  being  by  writing. 
Skepkerd  ▼.  Canquett,  25  Law  J.  Rep.  (n.8.)  C.P. 
127;  17  Com.  B.  Rep.  427. 

Qttcere — whether  such  a  partial  assignment,  if  in 
writing,  would  have  been  valid.    Ibid. 

QwBre — whether,  under  any  circumstances,  the 
copyright  in  a  literary  work,  or  the  right  of  repre- 
sentation in  a  dramatic  one,  can  become  vested  ah 
initio  in  an  employer,  who  is  not  the  person  who 
has  actually  composed  or  adapted  the  work.    Ibid. 

The  defendant,  the  manager  of  a  theatre,  verbally 
employed  the  plaintiff  to  compose  music  as  part  of 
the  representation  of  a  dramatic  piece  (one  of  Shak- 
speare's  play»)  adapted  to  the  stage  by  the  defen- 
dant, with  Uie  aid  of  scenery,  dresses,  music  and 
other  accompaniments,  the  general  design  of  which 
representation  was  formed  by  the  defendant,  on  the 
terms  that,  in  consideration  of  reward  paid  by  the 
defendant  to  the  plaintiff,  the  music  composed  by 
the  plaintiff  should  become  part  of  such  dramatic 
piece  as  designed  for  representation  by  the  defen- 
dant, and  that  the  defendant  should  have  the  sole 
liberty  of  performing  such  music  as  part  of  the 
dramatic  piece : — Held,  that  under  this  contract,  as 
between  the  plaintiff  and  the  defendant,  the  defen- 
dant had  the  sole  liberty  of  performing  such  music 
as  part  of  the  dramatic  piece  without  assignment  or 
consent  in  writing  from  the  plaintiff,  ffatton  v. 
Kean,  29  Law  J.  Rep.  (n.b.)  C.P.  20;  7  Com.  B. 
Rep.  N.S.  268. 

(D)   COPTRIOHT  OF   DbSIONB. 

The  subject  of  registration,  under  the  5  &  6  Vict 
c.  100,  is  a  design,  and  not  tlie  article  of  manu- 
iacture  to  which  it  is  applied  under  section  3. 
Norton  v.  NicholU,  28  Law  J.  Rep.  (a.s.)  Q.B.  226. 

A  combination  to  be  protected  as  a  design  must 
be  one  design,  and  not  several  designs.     Ibid. 

Semble — that  when  the  component  parts  of  a  com- 
bination are  all  old,  but  the  combination  itself  new, 
such  combination  is  not  a  design  within  the  5  &  6 
Vict  c.  100.     Ibid. 

It  is  not  a  sufficient  registration  under  section  17. 


of  an  article  comprised  in  class  8.  of  section  3,  to 
leave  with  the  registrar  an  article  manu&ctured 
according  to  the  combination  relied  upon,  with  an 
intimation  that  it  was  to  be  applied  to  class  8,  though 
it  might  be  sufficient  as  regards  articles  comprised  in 
class  5.    Ibid. 

A  notice  under  section  7.  is  not  sufficient,  unless 
it  be  expressly  stated  therein  that  the  proprietor  of 
the  design  has  not  given  his  consent  to  the  applica- 
tion of  his  design ;  and  which  does  not  state  whether 
the  proprietor  intends  to  sue  either  for  the  applica- 
tion of  the  design  to  an  article  of  manufacture,  or 
for  the  sale  of  such  article  with  the  design  applied. 
Ibid. 

Semhle — ^that  the  notice  should  specify  the  real 
claim  intended  to  be  made.     Ibid. 

It  is  a  question  for  the  jury  whether  a  design  is  a 
new  and  original  design.  It  is  not  to  be  withdrawn 
from  them  and  decided  as  a  question  of  law  by  the 
Court  not  to  be  a  **  new  and  original  design,**  because 
it  is  shewn  that  the  design  is  composed  of  a  nmple 
combination  of  two  sizes  of  a  previously  well-known 
pattern.  Thus,  a  pattern  (called  the  ^*  honeycomb 
pattern,**  consisting  of  a  certain  cellular  arrangement 
of  the  surface  in  cells  of  a  uniform  size)  had  been 
for  some  time  well  known  and  applied  to  woven 
fiibrics.  The  plaintiff  designed  a  pattern  in  which 
large  and  small  honeycomb  cells  were  arranged,  so 
that  a  border  of  the  larger  cells  surrounded  an 
enclosed  portion  of  the  smaller  cells: — Held,  re- 
vening  the  judgment  of  the  Court  of  Exchequer  (27 
Law  J.  Rep.  (k.8.)  Ezch.  815;  3  Hurl  &,  N.  301), 
that  the  jury  were  warranted  in  finding  this  to  be  a 
new  and  original  design.  Harrison  v.  Taylor 
(Ex.  Ch),  29  Law  J.  Rep.  (y.s.)  Exch.  3;  4  HurL 
&  N.  815. 

The  provisions  of  the  Copyright  of  Designs  Act, 
1842  (5  &  6  Vict  c.  100.  s.  15.)  relative  to  furnish- 
ing the  Registrar  of  Designs  with  copies,  drawings 
or  prints  of  the  design  to  be  registered  previously  to 
obtaining  registration, — Held,  to  have  been  complied 
with  by  furnishing  him  with  a  specimen  of  the  article 
to  which  the  design  was  applied.  Norton  v.  NicholUf 
4  Kay  &  J.  475. 

(E)   PmAOT  AND  iNrBINQEMBNT  01. 

The  first  count  stated  that  the  plaintiffs  as  pro- 
prietors of  a  song  printed  and  published  copies  oi  it 
with  a  likeness  of  the  singer  on  the  outside  leaf,  and 
that  the  defendant  afterwards  fraudulently  printed 
and  sold  copies  of  another  song  closely  resembling 
it  in  music,  melody  and  words,  and  with  a  similar 
outside  leaf,  under  the  pretence  that  it  was  the  song 
of  the  plaintiffs,  and  thereby  injured  the  plaintiffs  in 
the  sale  of  their  song.  The  second  count  was  similar, 
but*  only  alleged  an  imitation  of  the  outside  leaf. 
The  third  count  alleged  that  the  plaintifib  were  pro- 
prietors of  a  copyright  in  a  certain  book,  and  that 
the  defendant,  without  the  consent  in  writing  of  the 
plaintiffs,  printed  for  sale  diven  copies  of  Uie  said 
book,  and  of  portions  of  the  said  book,  contrary  to 
the  form  of  tiie  statute.  The  fourth  count  stated 
that  the  defendant  had  in  his  possession  for  sale  and 
sold  copies  of  the  said  book  so  unlawfully  printed, 
&c.  Plea,  to  the  whole  declaration,  that  the  book 
or  song  in  the  declaration  mentioned  was  printed, 
published  and  sold  by  the  plaintiffs  without  the  name 
of  the  printer^  contrary  to  the  2  &  3  Vict.  c.  12 : — 
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Held,  that  the  plea  was  no  answer  to  the  third 
and  fourth  counts.  Chappdl  ▼.  Davidaon,  25  Law  J. 
Rep.  (k.s.)  C.P.  225;  18  Com.  B.  Rep.  196. 

Semble — that  it  was  not  necessary  to  allege  in  those 
counts  that  the  piracy  was  committed  in  England. 
Ibid. 

Qucare — whether  it  was  necessary  to  allege  that 
the  particulars  of  the  copyright.  See,  had  been  rois- 
tered pursuant  to  the  5  &  6  Vict,  c  45.  a  24.  Ibid. 

SembU — ^that  a  plea  pleaded  to  the  whole  declara- 
tion, but  an  answer  on  the  &ce  of  it  to  some  counts 
only,  is  bad  altogether,  and  on  demurrer  cannot  be 
taken  distrihutively,  under  the  75th  section  of  the 
Common  Law  Procedure  Act,  1852,  so  as  to  entitle 
the  defendant  to  judgment  as  to  the  counts  to  which 
it  is  an  answer.     Ibid. 

A  person  selling  a  copy  of  a  print  from  a  spurious 
pUte  is  liable  to  an  action  at  the  suit  of  the  pro- 
prietor, under  the  stat.  17  Geo.  3.  c.  57,  although  he 
sells  it  innocently,  not  having  any  knowledge  of  the 
piracy.  Chanbart  ▼.  Sumner,  29  Law  J.  JEUp.  (h.8.) 
Ezch.  98;  5  Hurl.  &  N.  5. 

A  fraudulent  intention  in  infringing  copyright  is 
not  necessary  to  entitle  the  proprietor  of  that  copy- 
right to  relief  in  the  Court  of  Chancery  if  his  ri^ht 
of  property  has  heen  invaded.  ClcmeiU  v.  MadcUck, 
1  Giff.  98. 

The  23rd  section  of  the  Copyright  Act  (5  &  6 
Vict.  c.  45.)  does  not  give  to  the  registered  pro- 
prietor of  a  copyright  in  any  book  a  right  in  the  Court 
«f  Chancery  to  more  than  the  usual  account  of  the 
net  profits  of  all  copies  of  the  book.  He  has  no 
right  in  this  court  to  an  account  of  the  gross  pro- 
ceeds. To  recover  the  ph^ted  copies  he  must  pro- 
ceed at  law.   Deffe  v.  DdamoUe,  3  Kay  &  J.  581. 


CORONER. 

[The  Provisions  of  the  Act  for  the  Regulation  of 
Municipal  Corporations  in  Ireland,  with  respect  to 
the  Appointment  of  Coroners  in  Boroughs,  amended 
by  23  &  24  Vict.  c.  74.— The  Law  relating  to  the 
Election,  Duties,  and  Payment  of  County  Coroners, 
amended  by  23  &  24  Vict.  c.  116.] 

(A)  JlTRISDTCTIOH  TO  HOLD   INQUISITION. 

(o)  Origin  of  a  Fire. 
( 6 )  Second  Inqvintion, 

(B)  DiSALLOWAHCB     01     FsBS     BY     QuABTKR 

SB88I0V8. 


(A)  JUBISDIOTION  TO  HOLD  IhQUISITION. 

(o)  Origin  of  a  Fire. 

A  coroner  has  no  power  to  hold  an  inquisition 
respecting  the  origin  of  a  tire.  The  Queen  v.  Her- 
ford,  29  Law  J.  Rep.  (n.s.)  Q.B.  249. 

Prohibition  may  issue  to  a  Court  exercising 
criminal  jurisdiction.     Ibid. 

(6)  Second  Inquitition. 

An  inquest  having  been  held  super  vitum  corporis, 
and  a  verdict  recorded,  the  coroner  cannot,  mero 
motUf  hold  a  second  inquest.  The  Queen  v.  WhUe, 
29  Law  J.  Rep.  (h.8.)  Q.B.  257. 


(B)  DisALLowAHCi  ov  Fbis  bt  Quabtbb 

SB8SION8. 

The  Court  of  Quarter  Sessions  are  the  proper 
judges  of  whether  or  not  a  coroner  has  acted  pro- 
perly in  holding  an  inquest,  so  as  to  entitle  him  to 
the  fee  of  20s.  allowed  by  25  Geo.  2.  c.  29 ;  and  this 
Court  will  not  interfere  with  the  exercise  of  the  dis- 
cretion of  the  Quarter  Sessions.  The  Queen  v.  the 
Justices  of  Gloucestershire  (Ex  parte  Oaiaford),  27 
Law  J.  Rep.  (n.8.)  M.C.  15 ;  7  E.  &  B.  805. 

Qucere— whether  the  Court  of  Quarter  Sessions 
have  a  discretion  to  disallow  the  fee  of  6s.  Sd.  granted 
by  7  Will.  4.  &  1  Vict,  c  68.  a  8.  when  the  dis- 
bursements attending  the  holding  of  an  inquest  are 
allowed  to  the  coroner.    Ibid. 


CORPORATION. 

[See  Mandamus— MumciPAL  Coepobation.] 

[The  Act  of  the  Fifth  and  Sixth  Years  of  Her 
present  Majesty,  for  enabling  Ecclesiastical  Corpo- 
rations, aggregate  and  sole,  to  grant  Leases  for  long 
Terms  of  Years,  amended  by  21  &  22  Vict.  c.  57.] 

CONTBAOTS  NOT  UNDBB  SbaL. 

Wherever  a  contract  is  essential  to  the  purposes 
and  object  of  a  trading  corporation,  it  may  be  en- 
forced against  them,  although  it  be  not  under  seal. 
Henderson  v.  the  Royal  Mail  Steam  Navigation  Co,, 
24  Law  J.  Rep.  (n.s.)  Q.B.  322 ;  5  £.  &  B.  409, 

The  Australian  Mail  Steam  Navigation  Company, 
which  was  constituted  a  trading  corporation  by  charter 
for  the  purpose  of  maintaining  a  communication  by 
steam  and  other  vessels  for  carrying  passengers,  See 
between  Great  Britain  and  Australia,  in  the  perform- 
ance and  for  the  more  effectual  prosecution  of  the 
objects  of  their  charter,  and  by  a  resolution  of  the 
directors  duly  entered  into  as  required  by  the  charter, 
made  a  parol  agreement  with  the  plaintiff,  that  in 
connderation  of  his  going  to  Sjdney  to  bring  home 
one  of  their  ships  which  was  supposed  to  be  unsea* 
worthy  and  uninsurable,  they  would  pay  his  passages 
out  to  Sydney  and  allow  him  a  remuneration  for  his 
said  services ;  this  contract  being  entered  into  by  the 
company  and  performed  by  the  plaintiff  for  the  ex- 
press purpose  of  preserving  the  said  ship  and  main- 
taining the  communication  and  carriage  of  passengers, 
&c  between  Great  Britain  and  Australia: — Held, 
that  the  plaintiff  having  performed  his  part  of  the 
agreement,  the  company  were  liable  to  pay  him,  not- 
withstanding that  the  contract  was  not  under  seal. 
Ibid. 

The  London  Dock  Company,  a  corporation  con- 
stituted for  the  purpose  of  carrying  on  a  particular 
trade,  entered  into  a  contract  for  deansing  and  re- 
moving the  filth  and  dirt  accumulating  in  their  docks 
and  basins: — Held,  that  such  a  contract  ought  to 
have  been  under  the  corporation  seal,  as  it  was  not 
a  contract  of  a  mercantile  nature ;  nor  was  it  with  a 
customer  of  the  company,  nor  was  it  of  a  character 
which  created  an  impossibility  that  it  should  be 
under  seal.  London  Dock  Co.  v.  Shmott,  26  Law  J. 
Rep.  (n.8.)  Q.B.  129 ;  8  E.  &  B.  347. 

The  guardians  of  a  poor-law  union  having  reason 
to  believe  that  their  clerk  had  been  guilty  of  fraud, 
and  that  sums  of  money  had  been  misappropriated. 
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employed  the  plainiifT,  an  accountant,  to  audit  their 
aocounts,  investigate  them  generally,  and  make  up 
the  books.  Resolutions  to  this  effect  were  from  time 
to  time  entered  in  the  rough  minute-book,  but  there 
was  no  contract  under  the  seal  of  the  i^uurdians : — 
Held,  by  Erie,  /.,  fOrompian,  J.  dvbUante)  that 
the  plaintiff,  having  done  the  work  agreed  upon,  was 
entitled  to  recover,  although  the  contract  was  not 
under  seel.  ffcUgli  v.  the  Guardians  qf  the  North 
BierUy  Union,  28  Law  J.  Rep.  (n.s.)  Q.B.  62 ;  £. 
B.  &  £.  873. 


CORRUPT  PRACTICES  PREVENTION 

ACT. 

[See  PABLLiMKlfT.] 


COSTS,  AT  LAW. 

[Costs  in  Matrimonial  Suits,  see  Divorce — Costs 
in  Testamentary  Suits,  see  Will — Power  of  Arbi- 
trator to  grant,  and  Costs  generally  in  references,  see 
Arbitratioit,  (F)  Costs,  ante,  page  30.  J 


(A) 


(B) 


(C) 


(D) 


(E) 


Ih  qbnbral. 

(a)  CoMestcUed  hy  Cwmty  QovurtjMdge  fm 

Appeal, 
{b)  Case  stated  by  Justicei  and  Conviction 

quashed, 
(e)  Set-off  of  Interloeulory  Cotte  againat 

J%ulptkent. 

(d)  Costs  tn  the  Exchequer  Chamber, 
Plaintiff's  Right  to. 

(a)  IngeneraL 

{  b)  CertifiecUe:  within  vhat  2Hme  it  must  be 
given. 

(e)  Operation  of  County  Court  Acts  and 

other  Inferior  Court  Acts. 

( 1 )  Judgment  by  DefauU, 

(2)  ConcwrrewLjur%sdictio/n, 

(3)  Officer  of  the  Court, 

(4)  Amount  JReeovered, 

(5)  Appeal  against  Judge*s  Order  for 

Costs. 

(d)  Suggestion  to  deprive  Plaint^ of  Costs, 

(e)  Action  on  a  Judgment. 
Dbfbndant*s  Right  to. 

(a)  Por  not  proceeding  to  Trial, 
b )  Costs  of  the  Day. 

c  )  Successful  Defence  to  Pari  ofPlaUu^Ts 
Claim, 

d)  On  Discharge  of  Jury  by  the  Judge, 

e )  On  Trial  of  Suggestion. 

f)  On  Nonsuit  in  County  Court, 
Sbouritt  for  Costs. 

a)  By  a  Defendant. 

b)  Residence  Abroad. 

c )  Irishman  domiciled  in  Ireland, 

d)  Foreigners, 

e)  Insolvents. 

f)  Increasing  Amount  of , 
Taxation  of  Costs. 

a)  Order  to  Tax. 

b)  Scale  of  Taxation. 
e )  Costs  in  the  Cause. 

d)  Several  Drfendanls. 

e )  OnPayment  intoCourt  after  Issue  joined. 


^)  Plaintiff  suing  in  Person, 
\g)  Of  Service  out  of  the  Jurisdiction, 
h)  On  Discontinuance   before   Notice  of 
Trial. 

(t)  On  Summons  to  stay  Proceedings, 
ik)  Witnesses. 

{I)  Shorthand-writer's  Notes, 
(m)  Reviewal  of. 
(n)  Second  Application  for* 
(F)  In  Criminal  Casbb. 


(A)  In  obnbral. 

(a)  Case  stated  by  County  Court  Judge  on  Appeal, 

A  County  Court  Judge  having  stated  a  case  (upon 
appeal)  in  so  confused  a  manner  that  the  Court  could 
not  discover  whether  or  not  he  meant  to  present  a 
question  of  Uw  for  their  decision,  the  case  was  remitted 
to  him  for  amendment  in  this  respect.  Upon  the 
case  coming  back,  it  clearly  appeared  to  involve  no 
question  of  law.  TheCourt,  under  the  cirrumstances* 
dismissed  the  appeal,  without  costs.  The  London 
and  North-  Western  Rail,  Co,  v.  OraoSf  2  Com.  B. 
Rep.  N.S.  555. 

Q>)  Case  staled  by  Jutilices  and  Conviction  quashed. 

Upon  appeal,  under  20  &  21  Vict  c.  48,  against  a 
conviction  under  a  local  turnpike  act,  for  illegally 
taking  toll,  the  conviction  was  quashed : — ^Held,  that 
the  party  prosecuting  must  pay  the  costs.  Venables 
V.  Hardman,  28  Law  J.  Rep.  (n.s.)  M.C.  83;  1  £. 
&E.79. 

(c)  Set-off  of  Interlocutory  Costs  againet  Judgment. 

Final  judgment  in  an  action  having  been  signed 
against  the  defendant,  he  was  arrested  under  a  co.  m., 
and  discharged  by  a  Judge'fe  order,  with  costs,  to  be 
taxed,  against  the  plaintiff;  and  a  summons  by  the 
plaintiff  to  stay  taxation  till  the  next  term,  in  order 
to  review  the  Judge's  decision,  was  discharged  with 
costs: — Held,  that  both  these  costs  were  interlocu* 
tory  costs,  within  the  63  Reg.  Gen.  Hil.  T.  1858, 
which  might  be  set  off  against  the  judgment.  Mel- 
ville  V.  Leeson  or  Leesom,  27  Law  J.  Rep.  (n.s.) 
Q.B.  318;  E.  B.&E.  324. 

The  plaintiff,  having  obtained  judgment  in  an 
action,  took  the  defendant  in  execution  under  a 
CO.  so.  The  latter  applied  to  a  Judge  at  chamben 
for  his  discharge  on  the  ground  of  irregularity  in  the 
proceedings,  and  the  plaintiff  made  a  cross-applica- 
tion to  amend.  The  two  applications  were  heard 
together,  and  the  Judge  made  an  order  **  that  the 
plaintiff  should  be  at  liberty  to  amend  and  should 
pay  the  defendant  the  costs  of  both  applications**: — 
Held,that  these  were  interlocutoiy  costs,  the  payment 
of  which  was  not  by  the  order  made  a  condition  pre- 
cedent to  the  amendment;  and  (haaitante  Williams, 
J,)  that  as  they  had  been  incurred  in  the  same  suit 
in  which  judgment  had  been  obtained,  the  Court 
might,  in  the  exercise  of  its  equitable  jurisdiction  to 
prevent  its  process  being  abused,  allow  them  to  be 
set  off  against  the  judgment.  Thompson  v.  Pari^ 
28  Law  J.  Rep.  (n.s.)  C.P.  153;  5  Com.  B.  Rep. 
N.S.  685. 

But  no  set-off  against  a  judgment  in  one  suit  can 
be  allowed  of  a  claim  arising  out  of  another  sepaiate 
and  distinct  suit    Ibid. 
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The  taking  a  debtor  in  execution  is  an  election 
binding  upon  the  creditor  to  pursue  that  remedy  and 
none  other  against  his  debtor ;  but  it  is  not  an  abso- 
lute extinguishment  of  the  debt,  and  the  expressions 
to  that  effbct  in  the  judgment  in  ^cord  t.  McCarthy 
cannot  be  supported.     Ibid. 

Simpton  ▼.  Mamley  and  Peacock  v.  J^ery  axe 
OTerruled  by  Taylor  ?.  Waters.    Ibid. 

(d)  CoiU  in  tke  Exchequer  Cfkamber, 

A  party  in  the  Elxchequer  Chamber  is  to  have 
costs  where  the  judgment  beloir  is  affirmed .  Pen^ 
bertoH  ▼.  Chapman,  K  B.  &  £.  1069. 

.     (B)  Plaihtifi^s  Right  to. 

[Under  the  Malicious  Trespass  Act,  see  poitf  (d) 
Suggestion  to  deprive  Plaintiff  of  Costs.] 

(a)  In  general. 
[See  post,  (E)  (<Q.] 

The  rule  that  if  a  plaintiff  in  an  action  of  debt 
refuses  an  amount  offered  on  a  sununons  to  stay 
before  declaration,  and  recovers  no  more,  he  is  not 
entitled  to  costs,  and  that  the  defendant  may  claim 
his  costs  of  suit  subsequent  to  the  tender  and  refusal 
— Shaw  V.  ffughee — ^is,  as  regards  the  latter  part  of 
Hf  at  all  events,  not  so  absolute  as  to  preclude  the 
Court  or  a  Judge  from  exercising  a  discretion  in  the 
application  of  it,  so  as  to  modify  its  operation  where 
the  presumption  of  oppression  on  the  part  of  the 
plaintiff  is  rebutted  by  some  reasonable  explanation 
of  his  ultimately  accepting  the  sum  offered  in 
nUsfiiction.  Walton  v.  Brown,  28  Law  J.  Bep. 
(if.s.)  Exofa.  88 ;  8  Hurl.  &  N.  879. 

On  a  plea,  puis  darrein  continuance,  of  the  plain- 
tifTs  conviction  for  felony,  the  plaintiff,  on  confess- 
ing the  plea,  is  entitled  to  his  costs,  under  rr.  22, 23. 
of  the  Pleading  Rules,  HiLT.1853,  notwithstanding 
the  l^gal  effect  of  a  conviction  for  felony.  Bcumett 
V.  the  London  and  Northr  Western  Rail  (7o.,29Law 
J.  Bep.  (n.b.)  Exch.  834;  5  HurL  &  N.  604. 

A  phiintiff  who  has  filed  an  affidavit  of  debt  against 
the  defendant  in  the  Court  of  Bankruptcy,  without 
any  reasonable  or  probable  cause,  cannot  be  deprived 
of  his  costs  under  12  &  13  VicU  c.  106.  s.  86,  when 
before  trial  the  action  is  referred  to  the  award  of  an 
arbitrator.    Stevens  v.  BusseU,  1  Hurl.  &  N.  752. 

To  an  action  for  libel  in  a  newspaper,  the  defen- 
dant pleaded,  under  the  6  &  7  Vict  c.  96.  s.  2,  the 
insertion  of  a  fiill  apology  and  payment  of  40«.  into 
Court.  The  jury  having  found  that  the  apology  waa 
not  sufficient,  but  that  the  40#.  paid  into  Court  waa 
sufficient  to  cover  the  damage,  the  Judge  directed  a 
verdict  for  the  plaintiff  with  Is.  damages. — Held, 
that  the  plaintiff  was  deprived  of  costs  by  the  8  &  4 
Vict  c.  24.  8.  2.  Lafone  v.  Smith,  4  Hurl.  &  N. 
158. 

Semble — that  the  jury  should  have  assessed  the 
damages  irrespective  of  the  40s,  paid  into  Court, 
and  that  the  defendant  was  entitled  to  have  such 
sum  returned  to  him.    Ibid. 

(b)  Certificate:  Within  what  Time  it  must  be 

given. 

A  certificate,  under  the  County  Courts  Act,  13  & 
14  Vict.  c.  61.  s.  12,  to  entitle  a  plaintiff  to  costs 
may  be  granted  after  the  assizes  at  which  the  cause 


was  tried.  Bennett  v.  Thompson,  25  Law  J.  Rep. 
(N.a.)  Q,fiw  878;  6  E.  &  B.  683. 

An  under-sheriff  has  no  power  to  certify  for  costs, 
under  the  County  Courts  Acts,  after  the  wn't  of  triHl 
is  returnable  and  has  been  returned.  Knapman  v. 
Pryer,  26  Law  J.  Rep.  (n.b.)  Exch.  148;  1  Hurl. 
&  N.  719. 

By  section  121.  of  the  London  Small  Debts  Act,  a 
plaintiff  who  brings  an  action  of  detinue  in  one  of 
the  superior  courts,  when  he  might  have  sued  in  the 
sheriff^s  court,  and  recovers  less  than  20/.,  shall  have 
no  costs,  unless  the  Judge  do  forthwith  certify  that 
the  cause  was  one  which  could  not  have  been  brought 
in  the  sheriff^s  court,  or  that  there  was  sufficient 
reason  for  bringing  the  action  in  the  superior  court. 
Immediately  after  the  trial  of  such  an  action,  the 
verdict  being  for  the  plaintiff  for  10(.,  the  Judge  was 
asked  for  a  certificate.  He  took  time  to  consider, 
the  defendant  making  no  objection,  and  subsequently 
granted  the  certificate : — Held,  that  the  defendant 
could  not  object  that  power  was  only  given  to  grant 
it  forthwith.  Seden  v.  the  Atlanke  Royat  Mail 
Steam  Navigation  Co.,  29  Law  J.  Rep.  (n.b.)  Q.B. 
191. 

(c)  Operation  of  County  Court  Acts  and  other 
Inferior  Court  Acts. 

(1)  Judgment  by  Default. 

The  effect  of  the  statute  19  &  20  Vict  c.  108. 
8.  30.  (which  enacts  that  where  an  action  of  contract 
is  brought  in  one  of  the  superior  courts  to  recover  a 
sum  not  exceeding  20/.,  and  the  defendant  suffers 
judgment  by  default,  the  plaintiff  shall  recover  no 
costs  unless  the  Court  or  Judge  shall  otherwise 
direct),  is  to  place  judgments  by  default  on  the  same 
footing  with  respect  to  costs  as  judgments  obtained 
by  verdict;  and,  consequently,  on  proof  that  the 
superior  Court  had  concurrent  jurisdiction,  under 
the  9  &  10  Vict.  c.  95.  s.  128,  the  plaintiff  is  en- 
titled to  an  order  for  costs  as  a  matter  of  right. 
Heard  v.  Edey,  26  Law  J.  Rep.  (n.b.)  Exch.  167; 
1  Hurl.  &  N.  716. 

A  plaintiff,  who  recovers  judgment  by  default, 
under  the  Summary  Procedure  on  Bills  of  Exchange 
Act,  for  a  sum  less  than  20/L  on  a  bill  of  exchange, 
on  which  he  might  have  sued  in  the  London  Small 
Debts  Court,  is  entitled  to  his  costs  under  that 
act,  notwithstanding  the  London  Small  Debts  Act. 
Hwdey  v.  Johns,  27  Law  J.  Rep.  (n.b.)  Q.B.  183; 
8  E.  &  B.  946. 

An  action  against  common  carriers,  for  the  loss  of 
goods  deliver^  to  them,  as  common  carriers,  to  be 
carried  for  hire,  is  founded  on  the  breach  of  the 
common  law  duty  independently  of  contract,  and 
therefore  is  not  an  action  '*  of  contract,**  within  the 
19  &  20  Vict  c  108.  s.  80,  which  enacts,  that  when 
an  action  of  contract  is  brought  in  one  of  the  superior 
courts  to  recover  a  sum  not  exceeding  20/.,  and  the 
defendant  suffers  judgment  by  default,  the  plaintiff 
shall  have  no  costs.  Tattam  ▼.  the  Oreat  Western 
Baa.  Co.,  29  Law  J.  Rep.  (n.b.)  aB.  184. 

(2)  Conewrrent  JuriedidtUm. 

[See  Infbbior  Court  ;  (C)  Jurisdiction  of  the 
Court,  (a). — Taylor  ▼.  the  Crowland  Cos  and 
Cc^  Co.,  11  Exch.  Rep.  1;  s.c.  7  Law  J.  Dig. 
212.J 

A  tradesman's  bill  for  a  series  of  articles  delivered 
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continuously  cannot  be  split  into  different  causes  of 
action.  Bonsey  v.  Wcrdaworth,  25  Law  J.  Bep. 
(1I.B)  C.P.  205;  18  Com.  B.  Rep.  325. 

Where  the  plaintiff,  a  butcher,  living  at  U,  sup- 
plied meat  continuouslj  to  the  defendant,  residing 
at  C,  within  the  jurisdiction  of  the  W  Count j  Court, 
and  some  part  of  the  meat  was  delirered  at  C,  but 
the  rest  of  it  was  delivered,  and  the  orders  for  all 
were  given  at  U,  beyond  the  jurisdiction, — Held 
that  the  plaintiff  had  but  one  cause  of  action,  and 
that  the  delivery  of  part  of  the  meat  was  a  material 
part  of  the  cause  of  action,  under  the  128th  section 
of  the  9  &  10  Vict.  c.  95,  and  that  therefore  the 
superior  Court  had  not  concurrent  jurisdiction  with 
the  W  County  Court,  and  the  plaintiff  was  not  enti- 
tled to  costs  in  the  superior  court  under  the  15  &  16 
Vict.  c.  54.  s.  4 :  confirming  Wood  ▼.  Perry,  Ibid. 

On  an  application  to  a  Judge  at  chamb^  for  an 
order  for  costs  under  the  County  Courts  Act,  15  & 
16  Vict.  c.  54.  s.  4,  on  the  ground  that  the  superior 
Courts  had  concurrent  jurisdiction  by  reason  that 
the  cause  of  action  did  not  arise  wholly  or  in  some 
material  point  within  the  jurisdiction  of  the  County 
Court  where  the  defendant  dwelt  or  carried  on 
his  business,  it  is  sufficient  for  the  plaintiff  to  adduce 
by  affidavit  tome  evidence  of  a  state  of  circumstances 
which  would  give  concurrent  jurisdiction.  Springbett 
V.  King,  26  Law  J.  Rep.  (iff.s)  Ezch.  169;  1  UurL 
&  N.  662. 

In  an  action  against  a  London  steam  navigation 
company,  as  common  carriers  by  water,  for  the  loss 
of  goods  received  to  be  carried  from  London  to  New- 
castle, they  having  an  agent  at  the  latter  place,  who 
carried  on  business  for  them,  and  also  for  others,  as 
a  general  wharfinger :  —  Held,  that  although  the 
plaintiff  recovered  less  than  20/.,  he  was  entitled  to 
his  costs.  CorbeU  v.  the  Oeneral  J^eam  Ncmgaiion 
Co,,  28  Law  J.  Rep.  (n.&)  Exch.  214;  4  Hurl.  &  N. 
482. 

(3)  Qfficen  oftke  Court. 

A  proviso  in  a  repealing  statute,  that  the  repealed 
statutes  shall  be  repealed,  '*  except  as  to  acts  done 
under  them,"  will  operate  to  preserve  to  parties  sued 
for  acts  alleged  to  have  been  done  under  colour  of 
the  powers  of  the  repealed  statutes,  a  protection 
which  those  statutes  conferred  upon  persons  sued 
for  such  acts,  at  all  events,  if  the  action  is  brought 
before  the  repealing  statute  passes.  Poster  y. 
Pritchard,  26  Law  J.  Rep.  (n.s.)  Exch.  215;  2 
Hurl.  &  N.  151. 

Under  the  County  Courts  Amendment  Act  (19  & 
20  Vict,  c  108.  s.  2),  which  repeals  the  139th  sec- 
tion (inter  alia)  of  the  County  Courts  Act  (9  &  10 
Vict  c.  95.)  along  with  various  clauses  of  other  county 
court  acts,  ^  except  as  to  acts  done  under  them,**  it 
was  held,  that  the  bailiff  of  a  county  court  sued  for 
an  alleged  trespass,  under  colour  of  the  process  of 
the  Court,  committed  before  the  passing  of  the  re- 
pealing act,  the  action  having  been  also  brought 
before  the  passing  of  that  act,  but  tried  afterwards, 
was  still  entitled  to  the  protection  given  by  the 
repealed  clause;  so  that,  the  verdict  not  being  for 
more  than  20/.,  and  the  Judge  not  having  certified, 
he  was  held  not  liable  for  costs.     Ibid. 

(4)  Amount  Recovered. 

In  an  action  on  contract  in  any  of  the  superior 


courts,  if  the  plaintiff  recover  less  than  20/.  be  is 
deprived  of  costs  by  the  13  &  14  Vict,  c  61.  s.  11, 
unless  he  obtain  a  certificate  under  section  12.  or  an 
order  under  the  16  &  16  Vict  c.  54.  s.  4.  Aihcrofi 
V.  Poulket  and  Rumley  v.  Irtoin,  26  Law  J.  Rep. 
(n.s.)  C.P.  202;  18  Com.  B.  Rep.  261. 

The  Master  having  allowed  the  plaintiff  his  costs, 
the  defendant  obtained  a  Judge's  order  to  review 
the  taxation.  On  shewing  cause  against  a  rule  to 
rescind  that  order,  the  defendant  objected  that  the 
materials  before  the  Court  were  insufficient  to  shew 
what  the  taxation  was,  whereupon  the  Court,  under 
the  17  &  18  Vict.  c.  125.  s.  46,  ordered  the  Master*8 
aUocatur  to  be  produced  at  once;  and  as  the  defen- 
dant^ counsel  stated  that  he  had  an  answer  on  the 
merits,  no  terms  were  imposed.     Ibid. 

On  an  application  to  deprive  the  plaintiff  of  costs, 
under  the  County  Courts  Act,  13  &  14  Vict  c.  61. 
s.  1 1,  which  requires  that  he  should  recover  above 
20/.  in  actions  on  premises,  and  above  5/.  iu  actions 
on  the  case,  &c.,  the  Court  will  look  at  the  substance 
of  the  case  and  see  if  the  action  could  have  been 
maintained  without  any  contract:  if  not,  then  what- 
ever the  form  of  the  complaint,  the  right  of  action 
is  founded  on  contract,  and  above  20/.  must  be 
recovered  to  oarry  costs.  And  whether  or  not  this 
is  so,  in  an  action  against  a  carrier  or  innkeeper,  &c., 
on  the  custom  of  the  realm,  it  clearly  is  so  in  an 
action  against  a  livery-stable  keeper  for  not  putting 
a  horse  into  a  separate  stable,  as  he  was  not  bound 
to  do  so  but  by  virtue  of  some  express  contract. 
Legge  v.  Tudter,  26  Law  J.  Rep.  (n.s.)  Exch.  71; 
1  Huri.  &  N.  500. 

The  11th  section  of  the  13  &  14  Vict  c.  61. 
deprives  a  plaintiff  who  recovers  less  than  5/.  in  an 
action  of  tort,  in  the  superior  court,  of  the  costs  of  a 
demurrer  on  which  he  has  succeeded,  as  well  as  of 
the  costs  of  issues  in  fact  DuniUm  v.  PcUerson, 
28  Law  J.  Rep.  (n.s.)  C.P.  185;  5  Com.  B.  Rep. 
N.S.  267. 

The  81st  section  of  the  Common  Law  Procedure 
Act,  1852,  which  proxidoii  that  the  costs  of  any  issue, 
either  in  fact  or  law,  shall  follow  the  finding  or  judg- 
ment upon  such  issue,  and  be  adjudged  to  the  suc- 
cessful party,  whatever  may  be  the  result  of  the  other 
issue  or  issues,  makes  no  difference  in  this  respect 
Ibid. 

A  sued  B  for  an  assault,  with  a  count  for  slander, 
and  obtained  a  verdict  on  the  first  count  for  5/., 
but  failed  to  establish  a  cause  of  action  on  the 
second  count:  —  Held,  that  he  was  entitled  to 
no  costs.  Smith  v.  Jfamcr,  3  Com.  B.  Rep.  N.S. 
829. 

(5)  Appeal  against  Judge's  Order  for  Costs, 

The  plaintiff  recovered  40s.  only  in  an  action 
under  Lord  Campbell's  Act,  and  the  Judge,  on  the 
21st  of  August,  refused  to  grant  a  certificate,  under 
the  18  &  14  Vict  c.  61.  s.  12,  that  the  cause  was 
proper  to  be  tried  in  the  superior  court  In  the  fol- 
lowing Michaelmas  Term  the  plaintiff  applied  by 
summons  for  costs,  under  the  15  &  16  Vict.  c.  54, 
and  the  Judge  indorsed  thereon  '*  no  order.**  An 
application  to  the  same  effect  was  made  to  the  Court 
in  Hilary  Term: — Held,  that  this  was  in  effect  <m 
appeal  against  the  decision  of  the  21st  of  August, 
and  therefore  that  the  motion  was  too  late.  Craske 
v.  Smith,  4  Com.  B.  Rep.  446. 
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(cE)  8ugge$Uon  U>  d^pHve  Plakitiff  of  Cotti, 

On  a  motion  for  a  suggestion  to  depriTO  the  plain- 
tiff of  corts  under  the  London  Small  Debts  Act,  the 
affidavit  to  found  the  application  stated,  that  part 
of  the  cause  of  action  arose  within  the  city,  and 
went  on  to  allege  that  the  deponent  heard  both  A 
and  B,  when  cdled  as  witnesses  for  the  plaintiff,  say, 
in  their  evidence,  that  the  bill  of  exchange  on  which 
the  action  was  brought,  was  indorsed  by  A  to  the 
plaintiff  at  B's  office  in  the  dty.  In  answer  A  and 
B  both  swore  that  they  never  said  in  their  evidence 
that  the  bill  was  indorsed  in  the  city,  and  that,  in 
fact,  the  bill  was  indorsed  to  the  plaintiff  at  A's 
house,  out  of  the  city  jurisdiction.  The  Court  held, 
that  the  answer  to  the  application  was  complete,  and 
that  there  was  no  conflict  of  legal  evidence,  and  re- 
fused to  allow  the  suggestion.  Lee  v.  Sandell,  26 
Law  J.  Rep.  (ir.s.)  Q.B.  165. 

In  an  action  of  trespass  and  false  imprisonment 
lor  an  airest  on  a  charge  under  the  Malicious  Tres- 
pass Act  (7  &  8  Geo.  i.  c  30),  the  defendant  having 
paid  5L  into  court,  and  the  jury  having  given  a  ver- 
dict for  15/.,  the  Judge  not  having  certified, — Held," 
that  the  defendant  was  entitled  to  a  suggestion  to 
deprive  the  plaintiff  of  costs.  Norwood  v.  Pitt,  28 
Law  J.  Bep.  (n.&)  Exch.  212. 

The  occupier  of  land  found  a  man  (employed  by 
the  owner)  felling  trees  into  the  land  in  such  a  way 
as  to  damage  growing  barley;  and  after  again  and 
again  desiring  him  to  desist,  gave  him  into  custody 
for  wilfully  damaging  the  barley.  In  an  action  of 
trespass,  the  man  having  recovered  20L,  and  the 
Judge  having  declined  to  certify  for  costs,  a  sugges- 
tion was  entered  to  deprive  him  of  costs,  on  the 
ground  that  the  defendant  was  acting  in  pursuance 
of  the  Malicious  Trespass  Act  (7  &  8  Geo.  4.  c.  30. 
s.  22).  The  Judge,  on  the  trisd  of  the  suggestion, 
having  left  it  to  the  jury  to  aay  whether  the  defen- 
dant really  and  reasonably  believed  he  was  acting 
according  to  law,  and  they  having  found  in  the 
affirmative, — Held,  that  whether  the  question  was 
for  the  Judge  or  the  jury,  the  verdict  was  risht. 
SembU — that  it  was  rightlv  left  to  the  jury.  Nor- 
wood  V.  Pitt,  29  Law  J.  Rep.  (n.s.)  Exch.  127;  5 
Huri.  &  N.  801. 

The  Court  will  not  enlarge  the  time  for  shewing 
cause  against  a  rule  to  enter  a  suggestion  under  the 
City  Small  Debts  Act,  to  deprive  the  plaintiff  of 
costs,  in  order  to  enable  the  plaintiff  to  apply  to  the 
Judge  for  a  certificate.  Ward  v.  CardweUf  18 
Com.  B.  Rep.  N.S.  639. 

(e)  Action  on  a  Judgment. 

An  order  under  the  statute  iB  Geo.  3.  c.  46.  s.  4. 
for  the  costs  of  an  action  on  a  judgment  cannot  be 
made  ex  parte,  Lomax  v.  Berry,  26  Law  J.  Rep. 
(5.8.)  Exch.  281;  2  Hurl.  &  N.  127. 

(C)  Defbitdant^  Right  to. 

(a)  For  not  proceeding  to  Trial, 

The  defendant  is  not  entitled  to  move  for  the  costs 
of  not  proceeding  to  trial,  in  a  case  where,  owing  to 
the  absence  of  both  the  plaintiff  and  the  defendant 
at  the  trial,  the  cause  was  struck  out:  the  defendant, 
under  those  circumstances,  being  the  party  in  &ult. 
Morgan  v.  Ferny  hough,  25  ^w  J.  Rep.  (n.s.) 
Exch.  52;  11  Exch.  Rep.  205. 


Where  a  defendant  had  given  a  written  consent 
for  a  Judge's  order  to  sign  judgment,  attested  by  an 
attorney  on  his  behalf,  not  his  attorney  on  the 
record,  and  had  revoked  it  next  day  and  given  the 
plaintiff'  notice  that  he  intended  to  defend  the  action, 
but  this  notice  was  on  the  eve  of  the  day  for  trial, 
— Held,  that  he  was  not  entitled  to  claim  costs  from 
the  plaintiff  for  not  proceeding  to  trial.  Samuel  v. 
Bate,  28  Law  J.  Rep.  (n.s.)  Exch.  39. 

(b)  Cotte  of  the  Day, 

The  plaintiff,  having  mistaken  what  the  Judge 
had  said  the  day  previously  as  to  what  causes  would 
be  taken  on  the  day  following,  was  not  present  on 
that  day  when  his  cause  was  cal  led  on.  The  defendant 
was  present,  and  the  Judge  directed  a  nonsuit  to  be 
entered,  after  which  the  defendant  left  the  assize 
town.  The  plaintiff  shortly  afterwards  appeared  in 
court,  and  discovered  that  the  jury  had  not  been 
sworn,  upon  which  the  Judge,  after  waiting  for  the 
defendant  to  return,  and  the  defendant  not  return- 
ing, directed,  instead  of  a  nonsuit  being  entered, 
that  the  cause  should  be  struck  out.  The  defendant, 
having  obtained  a  rule  nin  for  the  costs  of  the  day, 
the  Court,  thinking  it  was  the  defendant's  own  fiiult, 
in  not  having  the  jury  sworn,  that  he  did  not  obtain 
a  nonsuit,  under  the  circumstances  of  the  case,  dis- 
charged the  rule,  the  costs  of  the  day  and  of  the  rule 
to  be  costs  in  the  cause.  Wame  y.  EiU,  29  Law 
J.  Rep.  (n.s.)  C.P.  201;  7  Com.  B.  Rep.  N.a  726. 

(c)  Successful  Defence  to  Part  of  Plaintiff's  Claim. 

Where  to  a  general  count  a  general  traverse  is 
pleaded,  the  issue  may  be  treated  distributively:  and 
if  the  plaintiff  succeed  in  part  only  and  recover  less 
than  his  demand,  the  defendant  has  a  right  to  have 
the  verdict  entered  for  him  as  to  the  residue,  and  to 
have  the  costs,  if  any,  allowed  him  of  his  successful 
defence  to  any  distinct  part  of  the  plaintiff's  claim. 
Traheme  v.  Gardner,  26  Law  J.  Rep.  (n.s.)  Q.B. 
259;  8E.  &B.  161. 

Where,  therefore,  to  a  count  for  money  had  and 
received,  the  defendant  pleaded  never  indebted,  and 
the  claim  of  the  plaintiff  (who  sought  to  recover 
certain  fees  paid  by  him  to  the  defendant  under 
protest)  consisted  of  several  distinct  items,  on  each 
of  which  he  recovered  something,  and  the  defendant 
succeeded  in  reducing  the  demand  as  to  several  of 
them,  so  that  the  plaintiff  recovered  less  than  his 
demand, — Held,  that  the  defendant  was  entitled  to 
have  the  verdict  for  the  residue  entered  for  him,  and 
to  have  Uie  costs  allowed  him  of  those  parts  on  which 
he  had  succeeded.    Ibid. 

(d)  On  Discharge  of  Jury  by  the  Judge, 

Where  the  jury,  being  unable  to  agree,  are  dis- 
charged by  the  Judge  from  giving  a  verdict,  and 
the  plaintiff  afterwards  discontinues,  the  defendant 
is  not  entitled  to  the  costs  of  the  trial.  WaU  v.  the 
London  and  South-Westem  Bail,  Co.,  25  Law  J. 
Rep.  (N.s.)  Exch.  98;  11  Exch.  Rep.  696. 

(e)  On  Trial  of  a  Suggestion. 

A  defendant,  who  has  lost  the  verdict  on  the  trial 
of  the  cause,  but  has  gained  the  verdict  on  the  trial 
of  a  suggestion  to  give  him  the  costs,  cannot  have 
the  costs  of  such  suggestion.  Norwood  v.  Pitt,  29 
Law  J.  Rep.  (n.s.)  Exch.  486;  5  Huri.  &  N.  801. 
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if)  On  Nonsuit  in  Cottniy  Court, 

The  9  &  10  Vict.  c.  95.  8. 129,  hj  which  a  defen- 
dant is  entitled  to  costs  as  between  attorney  and 
client,  where  a  verdict  is  not  found  for  the  plaintiff, 
excludes  cases  where  the  plaintiff  dwells  more  than 
twenty  miles  from  the  defendant.  Maaon  ▼.  Tucker, 
28  Law  J.  Rep.  (n.8.)  Exch.  271 ;  4  Hurl.  &  N. 
686. 

(D)  Seou&itt  for  Costs. 

(a)  By  a  Drfendant, 

The  Court  or  a  Judge  can  order  the  defendant  in 
an  action  to  find  security  for  costs.  And  where  the 
defendant  had  brought  error,  was  out  of  the  country, 
and  had  not  put  in  bail,  the  Court  refused  to  set 
aside  an  order  that  he  should  give  security,  ffill  r. 
Fox,  27  Law  J.  Rep.  (n.s.)  Exch.  416 ;  3  Hurl.  8t 
N.  547. 

(6)  Retidenet  Abroad, 

An  auditd  quereld  is  an  action  within  the  8  &  4 
Will.  4.  c.  42.  s.  84,  and  as  costs  may  therefore 
become  payable  by  the  plaintiff,  he  is  compellable, 
when  resident  abroad,  to  give  security  for  costs. 
Hermes  ▼.  Pemberton,  28  Law  J.  Rep.  (h.8.)  Q.B. 
172;  I  E.&E.  369. 

An  officer  in  the  service  of  the  East  India  Com- 
pany in  India,  at  the  time  the  act,  21  &  22  Vict. 
c  106,  for  the  better  government  of  India,  came 
into  effect,  who  continues  in  actual  service  in  the 
Indian  army,  cannot  be  called  upon  to  give  secu- 
rity for  costs,  as  he  is  not  voluntarilv  abroad.  WMt^ 
tail  V.  CampbeU,  29  Law  J.  Rep.  (N.s.)  Exch.  826; 
5  Hurl.  &N.  601. 

(c)  Iriskfnan  domiciled  in  IreUmd, 

An  Irishman  domiciled  in  Ireland,  who  brings  an 
action  in  one  of  the  superior  courts  in  this  country, 
is  compellable  to  give  security  for  costs,  though,  at 
the  time  of  the  application  for  such  security,  he  is  a 
soldier  serving  the  Queen,  and  with  his  regiment  in 
Ireland.  Chappell  v.  Watts,  29  Law  J.  Rep.  (n.s.) 
Q.B.  167. 

(d)  Foreigners, 

A  foreigner,  resident  within  the  jurisdiction  of  the 
Court,  instituting  a  suit,  will  not  be  compelled  to 
give  security  for  costs  where  there  is  no  reason  to 
suppose  that  he  intends  to  leave  the  country  imme- 
diately. Crispin  r.  Doglicne,  29  Law  J.  Rep.  (n.8.) 
Prob.  M.  &  A.  130;  1  8w.  &.T.  522. 

(e)  Insolvents, 

When  the  relative  of  an  infant,  who  has  been  ap- 
pointed procihein  ami  to  sue  on  his  behalf,  turns  out 
to  be  insolvent,  the  Court  will  remove  him,  unless  it 
appears  that  no  other  person  can  be  properly  ap- 
pointed in  his  place.  Lees  v.  Smith,  29  Law  J. 
Rep.  (n.s.)  Exch.  294 ;  5  Hurl.  &  N.  632. 

(/)  Increasing  Amount  of. 

Where,  upon  an  interpleader,  a  party  has  been  let 
in  to  defend  on  the  condition  of  his  paying  the  money 
into  court  and  giving  security  for  costs  to  an  amount 
to  be  fixed  by  the  Master,  on  whose  decision  security 
has  been  given  to  a  certain  amount, — Qtupre,  if  the 
Court  can  order  that  security  to  be  increased.    At 


all  events,  the  Court  will  not  do  ao  merely  because 
it  turns  out  that,  by  reason  of  commissions  or  from 
other  causes  which  were  not  unforeseen  when  the 
Master  settled  the  amount  of  security,  the  costs  are 
likely  to  exceed  the  amount  for  which  the  security 
was  given.  Foster  v.  Colby y  27  Law  J.  Rep.  (n.s.) 
Exch.  55. 

The  rule  laid  down  in  Foster  v.  Colby,  that  the 
Court  will  not  interfere  with  the  Master^s  discretion 
as  to  the  amount  of  security  for  costs,  unlets  a  diange 
of  circumstances  is  clearly  established,  confirmed ; 
and  held,  that  the  amount  of  security  could  not  be 
increased  merely  because  it  was  apprehended  that 
the  expenses  attending  a  commission  to  examine  wit- 
nesses might  be  greater  than  had  been  anticipated. 
ffaselHne  v.  Watkins,28  Law  J.  Rep.  (n.s.)  Exch.  40. 

(E)  Taxation  of  Costs. 
(a)  Order  to  Tax, 

The  plaintiff  having  recovered  and  signed  judg- 
ment in  ejectment,  a  Judge  made  an  order  on  him  to 
deliver  his  bill  of  costs  to  be  taxed.  The  Court  re- 
fused to  set  aside  such  order,  although  it  appeared 
that  the  defendant  was  about  to  take  the  benefit  of 
the  Insolvent  Acts,  and  his  object  for  having  the  bill 
taxed  was  to  insert  the  amount  of  the  costs  in  his 
schedule.  Bakery,  Saunders,  29 Law  J.  Rep.  {v,n,) 
C.P.  )58;  7  Com.  B.  Rep.  N.S.  158. 

The  Court  will  not  interfere  with  the  taxation  of 
costs,  except  to  correct  some  error  of  principle  into 
which  the  Master  may  have  fallen ;  therefore,  where 
a  rule  for  a  new  trial  directed  that  the  costs  of  the 
first  trial  should  be  paid  by  the  plaintiff,  unless  the 
second  should  have  a  certain  event,  and  the  defendant 
had  thereupon  paid  the  debt  under  a  Judge*s  order 
which  referred  the  costs  to  the  "Court," — Held,  that 
this  must  be  taken  to  mean  the  Court  by  its  proper 
oflicer,  and  that  the  taxation  must  go  to  the  Master 
without  any  further  direction,  under  the  rule  already 
made.  Burton  v.  Burton,  29  Law  J.  Rep.  (n.s.) 
Exch.  291. 

(b)  Scale  of  Taxation, 

In  an  action  for  work  and  labour,  to  which  the 
defendant  pleaded  never  indebted  and  a  set-off,  the 
particulars  indorsed  uponthe writof  summonsclaimed 
24/.  IZs,  as  the  balance  due  to  the  plaintiff,  after 
giving  credit  for  a  specific  sum.  At  the  trial  the 
plaintiff  proved  a  debt  to  that  amount,  which  was, 
however,  reduced  to  41,  lit,  7d,  by  a  set-off  of  19/. 
IBs.  5d,  due  to  the  defendant.  The  postea  was 
entered  for  the  plaintiff  for  24/.  13s.  on  the  issue  of 
never  indebted,  and  on  the  issue  on  the  set-off  for 
the  defendant  for  19/.  18«.  5d.  There  was  no  certi- 
ficate for  costs: — Held,  that  the  plaintiff  had  failed 
to  recover  more  than  20/.,  and  that  his  costs  ought 
to  be  taxed  on  the  lower  scale,  under  the  8th  of  the 
Directions  to  the  Masters,  Hil.  Term,  1853.  Tonge 
V.  Chadwick,  25  Law  J.  Rep.  (h.8.)  Q.B.  128 ;  5 
E.  &  B.  96h, 

Where,  under  the  19  &  20  Vict.  c.  108.  s.  26,  a 
Judge  makes  an  order  that  a  cause  in  a  superior  court 
shall  be  tried  in  a  county  court,  and  the  order  is 
silent  as  to  what  costs  are  to  be  allowed,  the  Master 
of  the  superior  court  in  making  his  taxation  may 
take  the  county  court  scale  of  costs  as  his  guide,  so 
&r  as  respects  that  part  of  the  proceedings  which 
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took  place  in  the  county  court.  Wheateroft  ▼.  Foeierf 
27  Lbw  J.  Bep.  (n.s.)  Q.B.  277 ;  E.  B.  &  £. 
787. 

The  eflect  of  an  order,  under  the  Common  Law 
Proeedure  Act,  1854,  section  3,  referring  a  cauae  to 
the  Judge  of  a  county  court,  is  not  to  remove  the 
proceedings  out  of  the  superior  court.  The  scale 
applicable  to  the  taxation  of  costs  in  such  case  is, 
therefore,  the  scale  applicable  to  proceedings  in  the 
superior  court — Wheateroft  t.  Foster  distinguished. 
Edwards  ▼.  Sdwarde^  28  Law  J.  Rep.  (n.s.)  C.P. 
26 ;  5  Com.  B.  Rep.  N.S.  586. 

In  an  action  of  contract  the  plaintiff  sought  to 
recover  282  \9i,id.  The  defendant  pleaded,  except 
as  to  26t  lOi.  6d.f  never  indebted,  and,  as  to  that 
aum,  tendw  before  action,  and  payment  into  court. 
The  jury  found  for  the  defendant  upon  an  issue  joined 
upon  the  last  plea,  and  also  fbund  a  verdict  for  the 
plaintiff,  for  21.  Ss,  lOd.  The  Judge  reflised  to  cer- 
tify that  the  cause  was  a  proper  one  to  be  tried  before 
him : — Held,  that  the  plaintiff  had  recovered  leas  than 
20(.,  and  therefore  that  he  was  not  entitled  to  have 
his  costs  taxed  upon  the  higher  scale.  Jamea  v.  Vas^ 
29  Lav  J.  Rep.  (n.s.)  Q.B.  169. 

(e)  Coats  in  the  Cause. 

When,  upon  a  rule  to  strike  out  or  amend  a  plea 
on  the  ground  that  it  is  calculated  to  ''prejudice, 
embarrass  or  delay  the  fair  trial  of  an  action,"*  the 
Court  does  not  make  absolute  any  part  of  the  rule  in 
terms,  either  to  strike  out  or  amend  that  plea,  but 
the  rule  nuide  is  to  amend  another  plea  so  as  to  raise 
a  certain  question,  and  no  order  is  made  as  to  costs, 
the  coats  are  costs  in  the  cause.  Barnes  v.  Hayward, 
25  Law  J.  Rep.  (if.s.)  Exch.  818;  1  UurL  &  N.  242. 

A  sued  B  upon  two  bills  of  exchange  and  a  pro' 
missory  nofe,  and  obtained  a  verdict,  subject  to  a  bill 
of  exceptions.  A  venire  de  novo  was  awarded,  and, 
upon  thesecond  trial, theevidenceobtained  by  Bunder 
a  commission  to  Paris  induced  A  to  abandon  the 
second  bill,  and  he  had  a  verdict  on  the  other  bill 
and  the  note,  subject  to  a  second  bill  of  exceptions. 
Proceedings  were  afterwards  instituted  in  Chancery, 
which  resulted  in  a  decree  or  order  that  the  bill  of 
exceptions  should  be  abandoned,  and  the  second  bill 
given  up  to  B,  and  the  cause  retried,  striking  out  the 
count  upon  tbnt  bill.  Upon  that  trial  B  succeeded : 
— Held,  that,  on  the  taxation  of  the  costs  at  law,  B 
was  not  entitled  to  the  costa  of  the  commission  as 
''costs  in  the  cause," — ^the  evidence  taken  thereunder 
Dot  being  applicable  to  any  part  of  the  record  as  it 
then  stood.  JeweU  v.  Parr,  2  Com.  B.  Rep.  N.S, 
809. 

{d)  Several  Defendamis, 

The  plaintiff  sued  M  for  a  money  demand.  M 
pleaded  in  abatement  the  non-joinder  of  B  and  G. 
The  plaintiff  amended  his  pleadings,  adding  B  and  Q 
as  joint  defendants.  M  pleaded  as  to  230(.  parcel, 
&c.  payment  into  court,  and  as  to  the  residue  never 
indebted.  B  and  G  each  separately  pleaded  never 
indebted  to  the  whole  demand.  On  the  trial,  a  ver- 
dict was  found  for  M,  that  no  more  than  230/.  were 
due ;  but  aa  to  B  and  G,  that  they  were  jointly  liable 
with  M  for  2 12/.: — Held,  that  M  was  entitled,  under 
section  39.  of  the  Common  Law  Procedure  Act,  1 852, 
to  the  coeta  of  the  plea  in  abatement  and  the  amend- 
ment, and  also  to  the  general  coats  of  the  cause  and 
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of  the  trial    Ccueneau  v.  Morriee,  25  Law  J.  Rep, 
(N.s.)  Q.B.  126. 

Held,  also,  that  the  plaintifia  were  not  entitled  to 
any  costs  as  against  B  and  G.     Ibid. 

(e)  On  Payment  into  Court  ofUr  Isxvye  joined. 

The  principle  on  which  costs  are  to  he  taxed  is, 
that  thev  are  to  be  an  indemnitv.  ffaroid  v.  SnUth, 
29  Law  J.  Rep.  (w.s.)  Exch.  141 ;  5  Hurl.  &  N.  381. 

When  money  is  paid  into  court  after  issue  joined, 
and  the  plaintiff  elects  to  go  on  with  the  action  for 
the  residue  of  his  chiim,  and  fails  at  the  trial,  he  is 
not  entitled,  on  taxation  of  coats,  to  the  costs  of  pre- 
parations for  trial,  even  although  partly  incurred 
before  the  payment  into  court,  as  the  taxation  ought 
then  to  be  considered  as  taxation  of  the  coats  on 
amendment  of  pleading,  and  not,  under  the  rule  12. 
of  Hil.  Term,  ]  853,  as  to  payment  into  court  Ibid. 

A  defendant  having,  after  issue  joined,  obtained  an 
order  allowing  him,  a  few  days  before  trial,  to  amend 
the  pleadings  and  pay  money  into  court,  and  the 
plaintiff,  who  had  prepared  his  briefs,  &c.,  having 
thereupon  elected  to  go  on  for  the  residue  of  his 
claim,  and  being  nonsuited  at  the  trial,  the  Master 
allowed  the  plaintiff  the  general  costs  up  to  the  time 
when  he  so  elected  to  go  on,  including  the  greater 
part  of  the  briefi^  &c.,  deducting  such  costs  as  ap- 
peared to  be  ascrihable  to  the  claim  which  ultimately 
fiiiled: — Held  {dissewtiente  Martin,  B.J,  that  the 
taxation  had  been  made  upon  the  wrong  principle ; 
and,  semhle,  per  BramweUf  B.,  that  the  plaintiff 
was  not  entitled  to  any  of  the  general  costs,  even 
although  partly  applicable  to  Uie  satisfied  claim. 
Ibid. 

(/)  Plaintiff  suing  in  Person- 

In  an  action  by  an  infant,  the  writ  was  sued  out 
in  person,  and  one  E  B  being  appointed  next  friend, 
a  copy  of  the  order  for  that  purpose  was  served  on 
the  defendant's  attorney,  indorsed  **C  B,next  friend, 
at  S  N  C*s,  No.  8,  Symondls  Inn,  Chancery  Lane"; 
and  a  declaration  was  afterwards  delivered  with  a 
notice  to  plead  similarly  signed.  The  plaintiff  hav- 
ing obtained  a  verdict, — Held,  that  the  above  was  a 
sufficient  notice  to  the  defendant  that  S  N  C  was 
authcuized  by  the  next  friend  to  act  as  attorney; 
and,  the  Master  having  on  taxation  allowed  only 
costs  out  of  pocket,  the  Court  refused  to  set  aside  an 
order  directing  him  to  review  his  taxation.  Bryant 
▼.  WOsm,  3  Com.  R  Rep.  N.S.  722. 

{g)  Of  Service  out  of  the  Jurisdiction, 

A  defendant  being  out  of  the  jurisdiction  and  per- 
sonally served  with  a  writ  under  the  Common  Law 
Procedure  Act,  1852,  s.  18,  is  liable  to  the  expense 
attending  such  serrice  or  reasonable  efforts  to  serve 
him,  and  the  question  as  to  the  amount  must  be 
raised  before  the  Master  on  taxation  of  costs,  with 
the  proper  materials  for  that  purpose.  White  v. 
BreU,  28  Law  J.  Rep.  (n.s.)  Exch.  32. 

{h)  On  Discontinuance  brfore  Notice  of  Trial, 

On  a  discontinuance  before  notice  of  trial,  the 
costs  of  instructions  for  briefs,  &c.,  ought  not  to  be 
allowed  to  the  defendant,  even  although  he  is  under 
terms  to  take  short  notice  of  trial.  Cooper  v.  Boles, 
29  Law  J.  Rep.  (n.8.)  Exch.  141;  5  Hurl.  »i  N. 
188. 
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(t)  On  Summont  to  ttay  Proceedings. 

To  a  declaration  for  goods  sold  and  delivered  the 
defendant  pleaded,  except  as  to  152.,  never  indebted; 
and  as  to  152.,  tender.  Verdict  for  the  defendant 
on  the  first  issue,  and  for  the  plaintiff  on  the  second. 
The  defendant  had,  after  writ  but  before  declara- 
tion, taken  out  a  summons  to  stay  proceedings  on 
payment  of  152.  and  costs,  but  had  not  paid  the 
money  into  court,  and  the  plaintiff  refused  to  accept 
it,  claiming  more: — Held,  that  the  defendant  not 
having  paid  the  money  into  court  was  not  entitled 
to  his  costs  incurred  subsequent  to  the  summons. 
Hore  V.  Saxl,  25  Law  J.  Rep.  (n.s.)  C.P.  181;  17 
Com.  B.  Rep.  599. 

The  Master  having  taxed  the  plaintiff  his  costs  of 
the  cause,  allowed  the  defendant  40$.  as  the  formal 
costs  of  the  issue  on  which  he  had  succeeded,  refusing 
to  look  at  a  bill  by  which  the  defendant  claimed 
costs  of  increase.  The  defendant  moved  to  review 
the  taxation  on  affidavits  disclosing  these  bare  facts, 
but  neither  the  contents  of  the  bill  were  brought 
before  the  Court,  nor  anything  to  shew  that  the 
defendant  was  entitled  to  costs  of  increase.  The 
Court  refused  to  review  the  taxation.     Ibid. 

{k)  WUnesset. 

In  an  action  for  libel  the  defendant  pleaded  not 
guilty  and  a  justification.  The  publication  being 
primd  facie  privileged,  the  plaintiff  called  witnesses 
to  prove  that  the  facts  therein  stated  were  false. 
The  defendant  called  other  witnesses  to  prove  that 
those  facts  were  true.  The  evidence  of  some  of 
these  witnesses  was  not  known  to  the  defendant 
when  he  published  the  alleged  libel,  but  the  facts 
chaiged  were  alleged  to  have  taken  place  in  a  town 
where  the  plaintiff  and  the  defendant  both  resided, 
and  were  of  a  character  likely  to  attract  notoriety. 
The  jury  found  that  the  defendant  had  acted  bond 
fide,  and  that  the  justification  was  not  proved ;  and 
the  verdict  was  entered  on  the  first  issue  for  the 
defendant,  and  for  the  plaintiff  on  the  second  issue: 
— Held,  that  the  defendant  was  entitled  to  the  costs 
of  all  the  witnesses  called  by  him  to  prove  the  truth 
of  the  &ct8,  as  they  were  material  to  answer  the  case 
of  malice  shewn  by  the  plaintiff's  witnesses  who 
spoke  to  the  falsehood  of  the  fieicts,  the  jury  being  at 
liberty  from  the  circumstances  to  infer  knowledge  of 
the  truth  or  fiilsehood  on  the  part  of  the  defendant ; 
and  that  the  plaintiff  was  not  entitled  to  the  costs 
of  any  of  his  witnesses  called  to  prove  the  ftilsehood 
of  the  charge.  Harruon  v.  Bufikt  25  Law  J.  Rep. 
(n.8.)  Q.B.  99;  5  £.  &  B.  344. 

A  party  calling  a  witness  substantially  in  support 
of  one  or  more  issues,  on  which  he  succeeds,  is 
entitled  to  the  costs  of  the  witness,  although  his 
evidence  may,  in  a  slight  degree,  be  applicable  to 
other  issues  on  which  the  party  calling  him  does  not 
succeed.  Jev>eU  v.  Party  25  Law  J.  Rep.  (n.s.) 
C.P.  179;  17  Com.  B.  Rep.  636. 

In  an  action  for  beer  sold,  where  the  defence  was 
payment,  and  the  carman  of  the  plaintiff  proved  the 
delivery,  and  the  servants  of  the  defendant  proved 
payment,  alleging  that  they  had  received  part  of  the 
money  from  the  defendant's  wife,  and  part  from  the 
defendant,  and  the  defendant,  who  lived  at  a  great 
distance,  was  present  at  the  trial,  and  it  was  adied, 
on  behalf  of  the  plaintiff,  whether  the  defendant  was 


to  be  called,  and  the  defendant  was,  in  consequence, 
put  into  the  witness-box,  but  no  questions  were 
asked  him:  after  a  verdict  for  the  defendant, — Held, 
that  the  defendant's  costs  of  travelling  and  attend- 
ing the  trial  ought  to  be  allowed.  Flower  v.  Oardiier, 
27  Law  J.  Rep.  (n.8.)  C.P.  56;  3  Com.  B.  Rep. 
N.S.  185. 

The  ordinary  rule,  not  to  allow  on  taxation  the 
expenses  both  of  the  attorney  and  the  London  agent 
of  the  attorney  of  the  party  as  witnesses  in  the  cause 
(where  it  is  tried  at  a  town  where  neither  of  them 
residt-),  is  relaxed,  where  it  clearly  appears  that  both 
of  them  were  material  and  necessary  witneeses  for 
the  party,  as  where  one  had  written  a  letter  and 
received  an  answer,  and  the  other  had  communicated 
the  answer  to  the  plaintiff.  Cluipman  v.  Rodwsfft 
27  Law  J.  Rep.  (m.b.)  Ezch.  7. 

Where  there  is  the  common  order  to  tax  a  bill,  as 
between  attorney  and  client,  or  attorney  and  agent, 
and  no  reservation  of  the  question  of  retainer  or 
liability,  the  Master  has,  nevertheless,  jurisdiction  to 
consider  whether  any  item  is  a  proper  item  of  charge, 
and  is  not  confined  merely  to  the  question  of  amount. 
And  if  the  agent,  having  attended  a  case  as  a  witness, 
has  charged  for  his  attendance  something  beyond  the 
ordinary  charge  of  a  witness,  the  Master  will  be 
justified  in  disallowing  such  extra  charge,  unless 
there  is  some  special  contract  to  pay  a  reasonable 
remuneration,  in  which  case  it  will  be  for  the  Master 
to  say  what  is  reasonable.  SoUery  v.  Plewker^  27 
Law  J.  Rep.  (n.8.)  Exch.  11. 

The  payments  to  witnesses  must  be  actually  made 
in  money  before  they  can  be  allowed  on  the  taxation 
of  costs  of  a  cause.  The  fact  of  the  witnesses  giving 
receipts  for  the  amount,  on  the  personal  agreement 
or  undertaking  of  a  plaintiff  to  pay  them  what  is 
allowed,  cannot  be  treated  as  payment.  Where 
the  rule  is  not  strictly  complied  with,  the  Court 
will,  on  the  application  of  the  party  who  has  paid 
the  costs,  review  the  taxation,  so  that  the  excess 
over  and  above  the  amount  actually  paid  at  the  time 
of  the  first  taxation  may  be  refunded,  with  the  costs 
attending  the  application,  notwithstanding  that  the 
whole  amount  originally  allowed  has  been  since  paid 
to  the  witnesses.  Orony»  J)urreU^  29  Law  J.  Rep. 
(n.8.)  Exch.  473. 

A  plaintiff  having  been  brought  up  by  haheae 
corpu8  to  give  evidence  in  one  cause,  when  at  the 
assizes  gave  evidence  in  another  cause  against  the 
same  defendant.  Having  succeeded  in  the  first  and 
fiiiled  in  the  second  cause, — Held,  that  on  taxation 
of  the  costs  of  the  first  cause,  he  was  entitled  only  to 
one  moiety  of  the  costs  of  the  habeas  corptbs,  Gt^n 
T.  HodcynSy  Esq.,  1  Hurl.  &  N.  96. 

After  public  notice  that  common  jury  causes  in 
London  would  be  taken  on  the  18th  of  February, 
on  the  12th  a  fresh  notice  was  issued  that  they 
would  be  taken  on  the  16th.  A  cauee,  in  which  the 
plaintiff,  his  attorney  and  witnesses,  resided  in  the 
country  at  a  great  distance  from  London,  having 
been  put  in  the  list  for  the  1 5th,  was  called  on  in 
its  turn,  and  the  witnesses  not  being  in  attendance 
was  referred.  The  witnesses  arrived  in  the  evening 
after  the  Court  had  risen.  The  arbitrator  having 
awarded  in  favour  of  the  plaintiff, — Held,  that,  on 
taxation,  the  Master  was  at  liberty  to  allow  the 
plaintiff  the  costs  of  his  witnesses  as  costs  in  the 
cause.  Standevcn  v.  Miurffotroyd,  3  Hurl.  &  N.  570. 
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(2)  Shorthand-writers^  Notes, 

ShoTthand-writen*  notes  cannot  ordinarily  and 
without  consent  be  allowed  in  the  taxation  of  coats. 
Where,  in  an  arbitration,  shorthand-writers*  notes  of 
each  day's  proceedings  had  been  used,  and  the 
Master  had  disallowed  the  expense  on  the  taxation 
of  costs, — Held,  that  the  Master  had  taken  a  right 
course,  and  that  the  taking  of  notes  of  each  day^s 
proceedings  was  the  proper  duty  either  of  a  junior 
counsel  or  of  an  attomeyls  clerk,  so  far  as  it  may 
be  necessary  for  the  information  of  the  respective 
parties;  and  so  far  as  it  is  necessary  for  the  purposes 
of  justice  it  is  the  proper  duty  of  the  arbitrator. 
Criom  v.  Chre,  25  Law  J.  Rep.  (n.s.)  Exch.  267; 
1  Hurl.  &  N.  14. 

(m)  Beviewal  of. 

The  Court  will  order  a  review  of  the  Masterls 
taxatioB  where  he  has  clearly  made  an  error  of  cal- 
culation, or  in  the  construction  of  an  order  as  to  the 
allocation  of  costs  between  the  parties.  But  all  such 
applications  should,  in  the  first  instance,  be  made  at 
chambers.  Levett  v.  BothweU^  27  Law  J.  Rep.  (n.s.) 
Exch.  6. 

Where  the  Master  has,  in  taxing  costs,  made  a 
manifest  mistake  in  calculation,  as  in  Levett  y.  Rotk- 
ipell,  or  has  erroneously  allowed  or  disallowed  any 
item  on  some  supposed  rule  which  does  not  apply, 
as  in  Chajrtnan  v.  Eodway,  the  Court  will  correct 
his  decision.  And  where  he  has  erroneously  de- 
clined to  exercise  his  discretion,  on  the  supposition 
that  some  rule  precluded  him  from  so  doing,  the 
Court  will  interpose,  and  will  direct  him  to  exercise 
his  discretion  and  review  his  taxation.  But  where 
he  has  exercised  his  discreiion,  although  the  Court 
will  correct  his  decision  if  it  is  manifestly  wrong, 
they  will  not  do  so  when  it  is  doubtful  whether  it  is 
so.  JShiffht  V.  the  Orctvesend  RavL  Co.,  27  Law  J. 
Rep.  (n.s.)  Exch.  8. 

Where  there  has  been  issue  joined,  but  the  plain- 
tifThas  had  leave  to  add  a  fresh  count,  the  pleadings 
to  which  are  not  concluded  when  the  action  is  set- 
tled, it  is  not  so  clear  that  the  ordinary  rule  of  not 
allowing  costs  of  briefs,  &c.  before  final  joinder  of 
issue,  does  not  apply,  that  the  Court  will  interfere 
to  review  the  Master^  taxation  disallowing  those 
costs;  at  all  events,  if  he  has  not  merely  acted  on 
the  rule,  but  has  also  exercised  his  discretion  on  the 
whole  case.    Ibid. 

Acting  upon  the  rule  laid  down  in  the  preceding 
cases,  where  the  Master  had  been  directed  to  review 
his  taxation  as  to  the  disallowance,  as  between  attor- 
ney and  client,  of  the  expenses  of  plaintifi^^s  attorney 
for  attending  at  the  trial  (in  London),  and  he  had 
reconsidered  the  matter  and  again  disallowed  the 
diarge,  considering  that  it  had  not  been  suflSciently 
sustained,  the  Court  refused  a  rule  directing  him 
again  to  review  his  taxation.  Pobjoy  v.  Rich,  27 
I^w  J.  Rep.  (ir.s.)  Exch.  10. 

(n)  Second  Application  for. 

The  Court  having  refused  an  application  to  direct 
the  Master  to  tax  the  plaintiff^s  costs,  a  second 
application,  differing  in  form  but  in  substance  the 
same,  was  made  two  terms  after  upon  grounds  which 
might  have  been  kid  before  the  Court  on  the  first 
occasion,  and  it  was  therefore  refused.     Leggo  v. 


Toung,  25  Law  J.  Rep.  (n.s.)  C.P.  176;  17  Com. 
B.  Rep.  548. 

(F)  In  Criminal  Casks. 

The  Judge  who  tries  a  prisoner  has  power,  under 
section  22.  of  the  statute  7  Geo.  4.  c.  64,  to  allow 
the  costs  of  the  prosecution  on  the  hearing  of  a 
case  reserved  for  the  Court  for  consideration  of 
Crown  Cases;  and  the  officer  of  that  Court  will  tax 
and  ascertain  such  costs,  and  certify  the  amount  to 
the  officer  of  the  Court  below.  R.  v.  Lewis,  Dears. 
&  B.  326. 


(N) 


COSTS,  IN  EQUITY. 

In  oinibal. 

On  Compulsobt  Salk. 

On  Appeal. 

Motions. 

DisoLAiHiNo  Dependants. 

Administration  Suits. 

Creditors'  Suits. 

Hbir-at-Law. 

Op  Contempt. 

Setting  opp  Costs. 

Upon  what  Fund  charobablb. 

Taxation  op  Costs. 

(a)  Prcietioe  as  to,  in  general. 

\h)  Scale, 

8B0URITT  POR  Costs. 


(A)  In  general. 


Where  an  application  to  parliament  is  sanctioned 
by  the  Court  the  costs  of  it  will  be  allowed,  although 
the  application  fails.    In  re  the  Bedford  Charity, 

26  Law  J.  Rep.  (n.s.)  Chanc.  613. 

In  an  information  filed  before  the  passing  of  the 
act,  18  &  19  Vict.  c.  90,  *  An  act  for  the  payment 
of  costs  in  proceedings  instituted  on  behalf  of  the 
Crown  in  matters  relating  to  the  revenue,  and  for 
the  amendment  of  the  procedure  and  practice  in 
Crown  suits  in  the  Court  of  Exchequer,^  the  Court 
has  no  jurisdiction  to  order  the  Attorney  General  to 
pay  the  costs  of  a  successful  defendant :  aliter^  with 
respect  to  defendants  made  parties  after  the  passing 
of  the  act.  The  Attorney  OenercU  v.  ffanmer,  28 
Law  J.  Rep.  (n.s.)  Chanc.  511;  4  De  G.  &  J.  205; 

27  Law  .T.  Rep.  (n.s.)  Chanc.  887. 

Defendants  who  have  been  dismissed  from  a  suit 
with  costs,  and  have  registered  the  order  dismissing 
them,  will  not  be  allowed  their  costs  out  of  funds 
subsequently  realized  in  the  suit.  Miller  v.  Pridden, 
26  Law  J.  Rep.  (n.s.)  Chanc.  183. 

A  purchaser,  under  a  decree  of  the  Court,  paid 
his  purchase-money  into  court  He  then  objected 
to  the  title;  but  before  his  objection  was  answered, 
he  executed  the  conveyance : — Held,  that  he  had 
no  right  to  interfere  with  the  distribution  of  the  pur- 
chase-money.    Ibid. 

A  railway  company  claimed  a  lien  on  certain 
coal-waggons  in  their  possession  belonging  to  B,  and 
threatened  to  sell  them.  B,  thereupon,  filed  a  bill 
to  restrain  the  sale  and  detention  of  such  waggons. 
By  arrangement  the  company  agreed  not  to  sell 
them  until  after  a  specified  day.     Subsequently  ta 
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that  day,  B  broaght  an  action  of  trover  and  detinue 
against  the  company,  and  in  that  action  he  recovered 
poaseiiaion  of  the  coal-waggons  from  the  company. 
No  further  proceedings  had  been  taken  in  the  suit 
instituted  in  equity.  Upon  a  motion  by  B,  the  Court 
ordered  all  proceedings  in  the  suit  in  equity  to  be 
stayed,  and  the  costs  of  such  suit  to  be  paid  by  the 
company.  North  v.  the  Oreat  Northern  Rail.  Co., 
29  Lhw  J.  Rep.  (H.s.)  Chanc.  301;  2  Giff.  64. 

Where,  upon  the  application  of  a  plaindiF,  the 
solicitor  of  the  Suitors'  Fund,  who  also  acted  for  other 
defendants  appearing  in  formd  pauperiiy  was  ap. 
pointed  guardian  <id  Utem  of  an  infant  defendant, 
and  the  plaintiff  was  ordered  to  pay  the  infant's 
costs,  the  Court  refused  to  apportion  the  costs  be- 
tween the  several  defendants,  and  allowed  the  soli- 
citor of  the  Suitors*  Fund  the  in&nt's  full  costs. 
Frazer  v.  Tkempton,  29  Law  J.  Rep.  (ir.s.)  Chanc. 
402;  1  Giff.  837;  but  see  8.  c.  4  De  Gex  &  J.  659^ 
infra. 

According  to  the  present  practice,  a  respondent 
unnecesssrily  served,  is  not,  as  a  matter  of  courra, 
entitled  to  his  costs  of  appearing.  In  re  £irc8h*9 
Legacy,  2  Kay  &  J.  869. 

Where  exceptions  to  an  answer  are  allowed,  costs 
do  not  follow  as  of  course,  but  must  be  asked  for 
expressly  bv  the  successful  party.  Earp  v.  JAoyd, 
4Kay&J.*68. 

The  Court  has  no  jurisdiction  to  order  payment 
out  of  the  Suitors*  Fund  of  the  costs  incurred  by  the 
solicitor  of  the  suitors*  fund  as  guardian  ad  litem  of 
an  infant  defendant.  Fraaer  v.  Thompeon,  4  De 
G.  &  J.  669. 

In  a  suit  for  an  account  of  tithes,  the  Court,  in 
decreeing  an  account  and  payment,  may  apportion 
the  costs  where  the  defendants  have  sereral  defences. 
But  where  there  is  a  common  defence  the  costs 
must  be  paid  by  the  defendants  generally.  Eedaile 
r.  Peacock,  John.  216. 

Where  a  plaintiff  having  a  dear  ground  for  relief 
against  proceedings  at  law  set  up  by  amendment  a 
further  independent  ground  for  the  same  relief, 
founded  on  suggestions  of  misrepresentation  which 
ihiled  on  the  evidence, — Held,  that  though  the  de- 
cree was  in  his  favour,  he  must  pay  the  costs  of  that 
part  of  the  case  on  which  he  fbiled.  Pledge  v. 
^icM,  John.  668. 

On  a  bill  to  restrain  the  infringement  of  a  patent 
a  motion  for  injunction  was  ordered  to  stand  over 
until  after  the  trial  of  an  action,  nothing  being  said 
about  costs.  In  the  action  the  plaintiff  succeeded 
on  the  issue  as  to  the  infringement,  but  failed  in 
establishing  the  validity  of  his  patent.  The  bill  was 
afterwards  dismissed,  with  costs: — Held,  that  the 
defendant's  costs  on  the  motion  were  costs  in  the 
cause.    Beds  y.  CUfford,  1  Jo.  Sl  H.  74. 

Ciicumstances  under  which  the  costs  of  a  third 
counsel  will  be  allowed.     Ibid. 

A  sum  of  10/.  is  usually  allowed  without  taxa- 
tion for  the  coAts  of  a  petition  to  obtain  money  out 
of  court  standing  to  a  separate  account,  and  in 
which  no  one  hut  the  petitioners  are  interested. 
Govir  v.  StUlweU,  21  Beav.  182 

In  an  administration  suit  all  proper  and  neceseary 
parties  h:tve  their  costs  prior  to  the  administration 
of  the  fund.  But  in  suits  by  mortgagees  to  ascertain 
priorities  upon  an  estate  or  upon  a  fund  produced 
by  it,  after  the  proper  costs  of  the  plaintiff  are  paid 


the  costs  of  the  other  incumbrancers  are  added  to 
their  securities  and  paid  in  the  order  of  their  priori- 
ties. Ford  V.  the  Earl  of  ChstUrfidd,  21  Beav. 
426. 

In  a  bill  for  an  account  the  costs  were  given  to 
the  plaintiff,  although  a  balance  of  2,000/.  was  found 
due  from  him  to  the  defendant,  the  plaintiff  having 
succeeded  in  the  substantial  matters  of  litigation. 
May  V.  Biggenden;  CheemauM  v.  May,  24  Bea,j* 
207. 

Principles  on  which  the  costs  of  a  suit  for  an 
account  are  regulated.     Ibid. 

Costs  out  of  the  estate  directed  to  be  paid  to  tb« 
plaintiff,  who  wholly  failed  in  her  suit,  the  trustee, 
who  was  a  defendant,  having  asked  for  a  declaratioa 
as  to  the  construction  of  the  will.  MerUn  Y.  Bl<Jh 
grave,  25  Beav.  125. 

The  costs  of  defendants  dismissed  pending  the  suit 
on  their  being  ascertained  to  be  purchasers  for  value, 
without  notice,  were  ordered,  at  the  hearing,  to  be 
paid  by  the  principal  defendants.  Bughee  v.  Houh 
ard,  25  Beav.  575. 

A  defendant  having  pendente  lite  offered  to  pay 
all  that  was  ultimately  found  due  from  him,  the 
plaintiff  was  ordered  to  pay  all  the  subsequent  costs 
of  suit    RemaMmt  v.  Hood,  27  Beav.  74. 

The  costs  on  the  allowance  of  exceptions  for  insuf- 
ficiency may  be  made  payable  immed^tely.  Thomam 
V.  RawUng,  27  Beav.  375. 

The  costs  of  all  parties  were,  in  1857,  ordered  to 
be  taxed  and  paid  out  of  a  fund  in  Court,  and  the 
residue  was  directed  to  be  paid  to  the  parties  entitled. 
Solicitors  who  had  acted  for  some  defendants  down 
to  1840  had  no  notice  of  the  order,  and  their  costs 
had  been  omitted  in  the  taxation.  Upon  their  peti- 
tion, these  costs  were  ordered  to  be  taxed  and  paid 
by  the  parties  to  whom  the  residue  of  the  fund  had 
been  paid  over.  Armstrong  v.  Storer^  27  Beav.  471. 

The  costs  of  counsel  in  chambera  are  always  un- 
derstood as  being  allowed,  unless  the  contrary  is 
expressed.     OrevUle  v.  GrevHU,  27  Beav.  596. 

The  Court  does  not  compel  persons  who  hava 
different  shares  in  an  estate  to  appear  by  the  same 
solicitor,  because  their  interests  as  regards  their 
opposition  to  the  claim  of  the  plaintiff  are  identicHl, 
Therefore,  the  bill  being  dismissed,  with  costs,  each 
of  such  persons  gets  his  separate  costs.  But  a  trustee 
and  his  cestui  que  tnut  get  but  one  set  of  costs 
between  them;  and  the  person  entitled  to  a  share^ 
and  all  his  incumbrancers,  have  but  one  set  of  oosts^ 
which  is  payable  to  the  first  incumbrancer.  Rem- 
na/nt  v.  ffood  (No.  2),  27  Beav.  613. 

(B)  Os  COMPULSORT  SaLB. 

[See  Lahds  Clauses  CoasouDATiOH  Act.] 

In  matters  attached  to  the  Court  of  Exchequer 
before  its  abolition,  this  Court  has  a  discretion,  and 
may  direct  costs  to  be  paid  analogous  to  those  for- 
merly allowed  in  that  court.  In  re  Robertson,  26 
Law  J.  Rep.  (ir.s.)  Chanc.  849;  28  Beav.  483. 

The  Commissioners  of  Woods  and  Forests  took 
real  estate  for  public  purposes  from  incapacitated 
persons.  They  paid  the  purchase-money  into  the 
Court  of  Exchequer.  That  Court  made  an  order 
for  its  investment  at  the  cost  of  the  Commissioners. 
The  stock  was  afterwards  transferred  into  this  Court 
under  the  5  Vict.  c.  7.     Upon  an  application  by  thq 
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partiefl  who  would  have  been  entitled  to  the  real 
estate, — Held,  that  they  were  entitled  to  the  transfer 
of  the  stock,  and  that  the  costs  of  this  petition  and 
transfer  must  be  paid  by  the  Commissioners.     Ibid. 

Where  settied  estates  had  been  purchased  by  a 
corporation  under  the  powers  in  their  act  and  the 
purchase- money  paid  into  court,  the  tenant  for  life 
of  the  land  tiiken  petitioned  for  payment  out  of 
court  of  part  of  the  money  to  be  invested  in  the  pur- 
chase of  another  estate.  She  laid  the  abstract  before 
her  own  counsel,  who  approved  of  the  title,  and, 
subsequently,  it  was  laid  before  one  of  the  convey- 
ancing counsel  of  the  Court,  who  also  approved  the 
title.  The  taxing  Master  disallowed  the  fees  of  the 
private  counsel,  but  his  decision  was  overruled  by 
one  of  the  Vice  Chancellors : — Held,  on  appeal,  that 
so  much  of  the  costs  as  consisted  of  fees  for  consul- 
tation between  the  two  counsel  were  reasonable 
charges,  but  that  the  whole  cost  of  the  investigation 
of  the  title  by  the  private  counsel  was  too  much, 
and  the  Court  sanctioned  a  compromise  of  the  claim, 
and  varied  the  order  of  the  Vice  Chancellor.  In  re 
Joneii  Settled  Estate,  27  Law  J.  Rep.  (if.s.)  Chanc 
706. 

An  act  enabling  a  public  body  to  take  lands  com- 
poisorily  directed  that,  in  cases  of  disability,  the 
purchase-money  should  be  paid  into  court,  and  laid 
out  in  the  purchase  of  other  hereditaments,  and  that 
in  the  mean  time  it  should  be  invested  in  consols, 
and  the  dividends  paid  to  the  persons  entitled.  The 
act  authorised  the  Court  to  order  ^  the  expenses  of 
all  purchases  from  time  to  time  to  be  made  in  pur- 
suance of  the  act*'  to  be  paid  by  the  public  body : — 
Held,  that  the  costs  of  the  interim  investment  in 
consols,  and  of  the  order  to  pay  the  dividends  to  the 
tenant  for  life,  must  be  borne  by  the  fund,  and  not 
by  the  public  body.    In  re  Gfould,  24  Beav.  442. 

In  a  transferred  Exchequer  case  the  Court  was 
only  authorized  by  the  act  to  order  the  costs  of 
re>in vestment  of  the  purchase- money  of  lands  com- 
pulsorily  taken  by  a  corporation.  Parties  having 
become  absolutely  entitled  applied  for  payment  to 
them  out  of  court  of  the  money,  instead  of  re-invest- 
ing it: — Held,  that  the  corporation  must  pay  the 
costs.  In  re  the  Tiverton  Market  Act  (No.  2),  26 
Beav.  289. 

(C)  On  Appeal. 

One  of  several  defendants  appealed,  and,  sub- 
stantially, from  the  whole  decree,  and  the  appeal 
was  dismissed,  with  costs : — Held,  on  taxation,  that 
the  same  fees  on  the  plaintiiF^  briefr  which  had 
been  allowed  on  the  original  hearing  ought  to  be 
allowed  on  the  appeal.  Held,  also,  that  the  length 
of  the  interval  between  the  two  hearings  ought  not 
to  vary  the  amount  Sturffis  v.  Morse  (No.  2), 
26  Beav.  562. 

(D)  Motions. 

Where  a  plaintiff,  after  receiving  notice  of  motion 
to  dismiss  for  want  of  prosecution,  filed  replication, 
and  gave  notice  thereof,  and  tendered  20s.  costs, — 
Held,  that  the  tender  not  having  been  made  until 
after  the  defendants  brief  had  been  delivered,  the 
defendant  was  not  bound  to  accept  the  tender,  hut 
was  entitled  to  his  eosts  actually  incurred,  and  might 
bring  on  the  motion  for  that  purpose.  Hughes  v. 
Lesrisj  John.  696. 


There  is  no  practice  as  to  20«.  being  the  proper 
tender,  but  the  defendant  is  entitled  to  taxed  costs. 
Ibid. 

(E)  Disclaiming  Defendants. 

What  disclaimer  entitles  a  defendant  to  his  costs. 
Ward  V.  Shaleshafi,  1  Dr.  &  Sm.  269. 

In  suits  for  redemption  to  entitle  a  defendant  who 
has  never  claimed  an  interest,  to  his  costs,  he  is  not 
bound  to  shew  that  he  has  disclaimed,  or  given  notice 
to  that  effect,  before  be  was  made  a  defendant  to 
the  suit.     Bellamy  v.  Brickenden,  4  Kay  &  J.  670. 

A  devisee  of  mortgaged  estates,  in  a  suit  for  re- 
demption, disclaimed  after  the  suit  had  been  revived 
against  him,  denying  that  he  ever  had  or  claimed 
any  interest : — Held,  that  he  was  entitled  to  costs, 
notwithstanding  persons  who  had  acted  as  his  soli- 
citors in  other  matters,  on  being  applied  to  by  plain- 
tifis  before  he  was  made  a  defendant,  to  know 
whether  he  claimed  an  interest,  had  neglected  to 
return  any  answer  to  such  application.     Ibid. 

The  rules  laid  down  in  Ford  v.  Lord  Chesterfield 
(16  Beav.  5*20),  as  to  costs  of  disclaiming  defendants 
in  suits  for  foreclosure  or  redemption  approved. 
Ibid. 

(F)  Adkinisthation  Suits. 

One  of  the  Vice  Chancellors  ordered  the  costs  of 
two  inquiries,  which  had  been  prosecuted  in  his 
chambers,  to  be  costs  in  the  cause,  although  his  deci- 
sion as  to  one  of  the  inquiries  was  fiivourable  to 
one  of  the  parties  litigant,  and  his  decision  as  to  the 
other  inquiries  was  in  fovour  of  the  other  parties 
litigant.  On  appeal,  the  Lords  Justices  decided 
that  the  costs,  being  in  respect  of  matters  purely 
personal  between  the  two  litigants,  should  be  borne 
personally  respectively  by  them,  and  that  the  ques- 
tion of  these  costs  was  a  proper  subject  of  appeal. 
Horn  V.  CoUman^  26  Law  J.  Rep.  (n.8.)  Chanc. 
544. 

A  testator,  by  his  will,  directed  his  executors  to 
pay  so  much  of  his  residuary  personal  estate  as  they 
could  by  law  dispose  of  for  charitable  purposes  to 
the  Lincoln  Penitent  Female  Home,  and  made  no 
further  disposition  of  such  residuary  personal  estate : 
— Held,  that  the  costs  of  a  suit  to  administer  the 
testator's  estate  ought  to  be  paid  out  of  the  residuary 
personal  estate,  inapplicable  by  law  to  the  payment 
of  the  legacy  to  the  charity,  and,  consequently,  un- 
disposed of  by  the  will.  Taylor  v.  Mogg^  27  Law 
J.  Rep.  (if.s.)  Chanc.  816. 

In  a  suit  for  the  administration  of  the  testator^ 
real  and  personal  estate,  it  was  decided  that  the  debts 
ought  to  be  paid  out  of  his  real  in  exoneration  of  his 
personal  estate;  and  upon  a  question  as  to  the  pay- 
ment of  the  costs, — Held,  that  they  must  be  paid 
out  of  the  personal  estate.  Stringer  v.  Harjper,  28 
Law  J.  Rep.  (v.&)  Chanc.  643;  26  Beav.  585. 

A  legatee  under  a  will  filed  a  bill  to  admmisterthe 
estate,  which  turned  out  to  be  sufficient  to  pay  the 
creditors,  but  not  the  legatees: — Held,  that  the  plain- 
tiff was  entitled  to  costs  as  between  solicitor  and 
client  Thomas  v.  /ones,  29  Law  J.  Rep.  (h.s.) 
Chanc.  570 ;  1  Dr.  &  Sm.  1S4. 

Bequest  of  specific  chattels  in  trust  to  sell,  ''in 
the  first  place"  to  pay  the  debts,  and  then  to  divide 
the  residue  amongst  five  persons.  There  was  no 
residuary  gift:— Held,  that  the  debts  were  primarily 
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payable  out  of  the  general  rendue.    Newbeffin  ▼. 
BeU,  23  Beav.  886. 

There  being  no  residuary  gift,  the  next-of-kin 
filed  a  bill  for  administration;  the  debts  exhausted 
the  residue,  but  there  remained  assets  specifically 
bequeathed: — Held,  that  the  plaintiff  must  bear  his 
own  costs,  but  that  the  executor  was  entitled  to  his 
costs  out  of  the  specific  legacies.     Ibid. 

An  alleged  creditor  carried  in  a  claim  in  an  admi- 
nistration suit  for  a  debt  alleged  to  be  due  from  the 
testator.  The  claim  having  been  disallowed,  the 
claimant  was  ordered  to  pay  the  costs  of  the  pro- 
ceedings.    Yeomans  v.  ffaynes,  24  Bear.  127. 

Where  debts  of  a  testator  had  been  paid  out  of 
the  income  of  the  estate  of  an  infant  tenant  in  tail 
under  his  will  by  the  direction  of  the  Court,  after 
decree  in  an  administration  Bui|;,  and  the  tenant  in 
tail  subsequently  died  an  infant,  and  his  administra- 
tors more  than  six  years  after  taking  out  administra- 
tion to  him,  filed  a  bill  to  revive  the  administration 
suitforthe  purpose  of  having  such  payments  recouped 
out  of  the  corpua  of  the  estate,  and  for  the  payment 
of  the  costs  of  the  administration  suit: — Held,  first, 
that  the  payment  on  behalf  of  the  infimt  having  been 
made  by  the  Court,  a  merger  of  the  charge  could  not 
be  presumed ;  and  secondly,  that  the  pending  of  the 
suit  prevented  such  claim  being  barred  by  lapse  of 
time.    Altop  v.  Bell,  24  Beav.  451. 

A  testator  devised  part  of  his  real  estate  in  trust 
for  sale  to  pay  his  debts  *'and  the  costs  and  charges 
of  proving  and  attending  the  execution  of  his  will 
and  the  several  trusts  therein  contained  :^ — Held, 
that  the  costs  of  an  administration  suit  werechaiged 
upon  this  estate.     Ibid. 

A  bill  was  filed  for  the  administration  of  the  real 
and  personal  estate.  A  part  of  the  real  estate  was 
specifically  devised,  and  gave  rise  to  questions  of  con- 
struction ;  other  part  was  devised  to  charities,  which 
devise  was  void  under  the  Statute  of  Mortmain.  The 
re^duary  real  estate  descended  on  the  heir,  and  the 
residuary  personal  estate  was  undisposed  of  and  went 
to  the  next-of-kin : — Held,  that  the  costs  of  suit  at- 
tributable to  the  administration  of  the  trusts  of  the 
real  estate  were  payable  out  of  the  descended  estates, 
and  those  relating  to  the  execution  of  the  trusts 
of  the  personal  estate  out  of  the  residuary  personal 
estate.    Sandert  v.  Miller,  25  Beav.  154. 

(G)  Crbditobb*  Suits. 

A  suit  was  instituted  by  a  creditor  for  the  adminis- 
tration of  a  testator^s  estate,  and  another  creditor 
sued  the  administratrix  at  law  for  the  debt.  Notice 
of  a  decree  in  the  suit  was  given  to  the  plaintiiF  in 
the  action,  who  nevertheless  continued  the  action  and 
obtained  a  verdict  for  his  debt  and  costs: — Held, 
that  the  creditor  was  not  entitled,  as  against  the  other 
creditors  in  the  suit,  to  his  costs  in  the  action  after 
notice  of  decree.  Sharrod  v.  Winfffidd,  28  Law  J. 
Bep.  (n.s.)  Chanc.  176. 

A  creditors*  suit  having  been  instituted  after  a 
statement  by  the  legal  personal  representatives  that 
there  were  no  assets,  which  statement  turned  out  to 
be  true,  the  plaintiff  was  ordered  to  pay  the  costs. 
FulUr  V.  Green,  24  Beav.  217. 

(H)  Heir-at-Law. 

The  costs  of  an  issue  devitavit  rel  non  are  in  the 
discretion  of  the  Court;  and,  therefore,  where  an 


heir-at-law  obtained  an  issue  to  try  the  validity  of  the 
will  (which,  as  to  personalty,  had  been  established  in 
the  ecclesiastical  court,)  the  Court,  after  the  verdict 
had  been  returned  against  the  heir-at-law,  directed 
each  party  to  pay  his  own  costs.  Siaeey  v.  SpratUy, 
28  Law  J.  Rep.  (n.s.)  Chanc.  563 ;  4  De  Gex  &  J. 
199. 

The  heir-at-law  of  the  testator  was  served  with 
notice  of  the  decree  in  an  administration  suit,  and 
the  costs  of  proving  his  pedigree  were  directed  to  be 
paid  out  of  the  testator's  estate.  Swift  v.  Strift,  29 
Law  J.  Rep.  (n.s.)  Chanc.  121 ;  1  De  Gex,  F.  &  J. 
160. 

(T)  Of  Contempt. 

Where  a  defendant  is  in  prison  under  an  attach- 
ment for  contempt  for  not  putting  in  his  answer,  and 
is  not  brought  before  the  Court  within  thirty  days 
from  the  time  of  his  being  in  custody,  he  will  be  dis- 
charged without  payment  of  costs.  Forieseue  ▼. 
ffaUeti,  26  Law  J.  Rep.  (n.s.)  Chanc.  711. 

The  5th  rule  of  the  15th  section  of  1  Will.  4.  c.  36, 
which  allows  the  plaintiff  the  first  four  days  of  the 
next  term  in  case  the  thirty  days  expire  out  of  term, 
is  superseded  by  the  74th  Order  of  May  1845.  Ibid. 

(K)  Sbttino  ovf  Costs. 

An  order  was  made  against  the  plaintiff  for  pay- 
ment of  the  costs  of  an  application  for  an  injunction, 
and  execution  was  issued  upon  failure  of  payment  by 
the  plaintiff,  but  no  return  had  been  made  to  the 
writ.  The  defendants  were  subsequently  ordered  to 
pay  the  costs  of  an  application  to  dismiss  the  plain- 
tiff "ft  bill.  An  appeal  by  the  plaintiff  against  the  first 
decision  of  the  Court  was  still  pending.  The  defen- 
dants moved  to  set  off  their  costs  against  those  ordered 
to  be  paid  by  the  plaintiff.  The  motion  was  granted, 
upon  the  defendants  undertaking  not  to  levy  for  more 
than  the  balance ;  and  as  the  defendants  had  not 
applied  for  a  set-off  when  the  order  was  made  against 
tiiem,  no  costs  as  to  this  application  were  given  on 
either  side.  Brycn  v.  the  Metropolitan  Saloon  Om- 
nibus Co.,  28  Law  J.  Rep.  (n.s.)  Chanc,  798 ;  4 
Drew.  546. 

(L)  Upon  what  Fund  chabobablb. 

Parties  interested  in  a  fund  standing  in  the  name 
of  the  Accountant  General  in  one  suit  were  ordered 
to  pay  the  defendants  in  another  suit  their  costs. 
These  being  taxed,  and  a  minute  having  been  left 
with  the  senior  Master  of  the  Common  Pleas,  this 
Court  on  petition  made  a  charging  order  on  the  fund 
for  such  costs,  and  granted  an  interim  stop  order. 
Wdla  v.  (Hbbs,  22  Beav.  204. 

(M)  Taxation  of  Costs. 

(a)  Prctctioe  a$  to,  in  general. 

An  altstract  of  title  to  property  (a  suit  for  the  dis- 
covery and  inspection  of  die  title  deeds  to  which  had 
been  instituted  and  dismissed)  was  partly  prepared 
before  the  suit,  and  in  taxing  the  costs,  the  Taxing 
Master  allowed  for  drawing  the  same,  and  he  also 
allowed  charges  for  the  employment  of  two  junior 
counsel  in  the  preparation  of  the  answers,  but  upon 
appeal  to  the  Master  of  the  Rolls,  both  the  same 
were  disallowed ;  and,  upon  appeal  to  the  Lords  Jua- 
tices,  his  Honour's  decision  was  affirmed.    Davis  v. 
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Idl 


jDytart,  25  Law  J.  Rep.  (zr.s.)  ChaDc  322 ;  8  t)e 
Qex,  M.  &  G.  33;  21  Beav.  124. 

The  general  rule  that  upon  taxation  of  costs  as 
between  party  and  party,  the  brielB  of  more  than  two 
counsel  shall  not  be  allowed,  is  not  inflexible.  Pearce 
▼.  Lindiay,  1  De  Gex,  F.  &  J.  573 ;  John.  702. 

Objections  were  taken  before  the  Taxing  Master 
to  his  certificate,  and  affidavits  were  filed  on  that 
occasion.  He  disallowed  them,  and  the  defendant 
gave  notice  of  motion  to  review  the  certificate,  but 
no  further  afHdavits  were  Bled .  The  defendant,  hav- 
ing abandoned  his  motion,  was  held  liable  to  pay 
taxed  costs  and  not  forty  shillings.  Htrvey  v.  Smith 
(No.  2),  23  Beav.  443. 

One  set  of  costs  being  allowed  to  trustees  who  had 
severed  in  their  defencesj  the  division  of  it  was  left 
to  the  Taxing  Master.  The  Attorney  OenetxU  v. 
WyviUe,  28  Beav.  464. 

(b)  Scale. 

The  allowance  of  the  higher  scale  of  fees  does  not 
depend  upon  the  amount  to  be  recovered,  but  upon 
the  questions  raised  in  the  suit,  and  whether  the  suit 
is  one  which  affects  the  entire  property  involved. 
Grimes  v.  Harrieon,  28  Law  J.  Rep.  (n.s.)  Chanc. 
828;  27  Beav.  198. 

The  higher  scale  of  costs  mentioned  in  the  Orders 
of  January  30, 1857,  applies  to  all  cases  except  those 
specified  in  such  Orders  as  subjects  of  the  lower  scale. 
Iteade  v.  BetUley,  3  Kay  &  J.  271. 

(N)  Sboubity  for  Costs. 

A  petitioner  who  is  out  of  the  jurisdiction,  and  is 
not  a  party  to  the  suit,  will  be  ordered  upon  motion 
by  a  respondent  to  give  security  for  costs  before  the 
petition  comes  on  for  hearing.  Ailci'M  v.  Cook,  26 
Law  J.  Rep.  (m.s.)  Chanc.  353;  3  Drew.  694. 

A  defendant  having  applied  for  time  to  answer  the 
plaintiff's  bill  is  not  thereby  precluded  from  after- 
wards moving  that  the  plaintiff  may  give  security  for 
costs,  if  subsequently  to  the  application  he  discovers 
fiurts  not  appearing  upon  the  fkce  of  the  bill,  which 
would  have  entitled  him  to  make  the  application 
before  taking  any  step  in  the  cause.  Swanzy  v. 
Swamy,  27  Law  J.  Rep.  (n.s.)  Chanc.  419;  4  Kay 
A  J.  237. 

A  plaintiff  described  himself  of  a  particular  place, 
and  stated  that  his  wife  and  family  resided  at  this 
address;  that  he  was  a  commission  agent,  and  tra- 
velled about  the  country,  but  had  been  at  his  resi' 
dence  within  the  laat  few  months.  Upon  an  affidavit 
that  he  could  not  be  found  at  his  address,  and  that 
his  place  of  abode  could  not  be  discovered,  he  was 
ordered  to  give  security  for  costs.  Oldale  v.  White- 
head, 28  Law  J.  Rep.  (n.s.)  Chanc.  833. 

The  Court  will  not  require  f^om  a  limited  company 
security  to  be  given  for  costs  at  the  instance  of  a 
defendant  who  alleges  that  the  plaintifit  are  insolvent, 
since  the  solvency  or  insolvency  of  the  plaintiffs  can 
only  be  ascertained  on  the  accounts  being  taken. 
Caillaud'e  Patent  Tanning  Co.  (limited)  v.  Caillaud, 
28  Law  J.  Rep.  (n.s.)  Chanc.  357 ;  26  Beav.  427. 

The  plaintiff  left  his  residence  shortly  after  filing 
his  bill,  but  continued  to  pay  rent  for  it.  The 
defendants  were  unable  to  find  him,  or  to  obtain  any 
information  from  his  solicitors  as  to  where  he  was: — 
Held,  a  case  for  requiring  security  for  costs.  Maniby 
V.  Sewiche,  8  De  Gex,  M.  &  G.  468. 


Where  the  bill  described  the  plaintiff  as  a  lieu- 
tenant in  H.M.  ship  Gladiator,  now  on  service,  the 
Court  refused  to  compel  him  to  give  security  for 
costs.     Clark  v.  FerfftLsaon,  I  Giff.  184. 

Where  a  limited  company  was  plaintiff, — Held, 
that  a  bond  for  1 00/.  was  sufficient  security  for  costs, 
within  the  meaning  of  the  Joint-Stock  Companies 
Act,  1857,  section  24.  The  Auetralian  Steam-Ship 
Co,  (Limited)  v.  Fleming,  4  Kay  &  J.  407. 

A  plaintiff,  who  was  gone  to  California,  was  ordered 
to  give  security  for  costs.  Two  months  afterwards 
the  defendant  moved  that  the  plaintiff  might  give 
security  within  a  limited  time,  or  that  the  bill  might 
be  dismissed : — Held,  that  the  motion  was  pre- 
mature. 0*Connor  v.  Sierra  Nevada  Co.,  28  Beav. 
608. 

A  plaintiff  having  gone  abroad  on  matters  con- 
nected with  the  suit  was  ordered  to  give  security  for 
costs;  but  having  returned  to  this  country,  the  order 
was  discharged.  O'Connor  v.  Sierra  Nevada  Co., 
24  Beav.  435. 


COUNSEL. 

[Action  by  client  against  his  counsel  for  excess  of 
authority,  see  Acrioir,  (A)  (6),  ante,  page  4.  And 
see  Damages  (F) :  Thomas  v.  Harris.] 

(A)  AUTHOBITT      TO      BIND      BIS      CLIENT      BT 
AORERMBNT  TO   COMPROMISE    ACTION. 

(B)  Clients*  Communications,  when    friyi- 

LEOED. 
(C)   PRITILEOB  or. 


(A)  AUTHORITT  TO    BIND   HIS   ClIERT  BT  AgRBI- 

ment  to  compromise  Action. 

When  counsel  in  a  cause,  duly  instructed,  con- 
sents, at  Nisi  Prius,  on  behalf  of  his  client,  to  a 
compromise  or  arrangement,  the  Court  will  not  in- 
quire into  the  existence  or  extent  of  his  authority; 
but  his  consent  will  bind  the  client,  although  the 
client  repudiate  the  authority  of  his  counsel  to  give 
it — Per  Crestwell,  J.  and  Williams,  J.,  dissentiente 
Crotoder,  J.  Per  Crotoder,  J. — So  far  as  the  couduct 
of  a  cause  is  concerned,  counsel  has  authority  to  act 
entirely  on  his  own  judgment  and  discretion,  uncon- 
trolled by  his  client;  but  where  a  compromise  is  con- 
templated, and  litigation  is  to  cease  upon  terms  to  be 
arranged,  counsel  can  only  act  under  special  instruc- 
tions from  his  client.  Suinfen  v.  Swinfen,  25  Law 
J.  Rep.  (n.s.)  C.P.  303;  18  Com.  B.  Rep.  486. 

In  order  to  procure  an  attachment  against  a  party 
for  disobeying  a  rule  of  Court,  it  is  indispensably 
necessary  that  there  should  be  a  demand  of  perform- 
ance at  the  time  of  serving  the  rule,  and  a  refusal ; 
and  the  strongest  evidence  of  the  intention  of  the 
party  to  disobey  the  rule,  expressed  before  the  ser- 
vice, will  not  suffice  without  such  demand.     Ibid. 

This  Court  may  grant  an  attachment  for  disobe- 
dience of  a  rule,  drawn  up  on  an  order  of  Nisi  Prius, 
made  at  the  trial  of  an  issue  from  Chancery.    Ibid. 

Semhle,  per  CressweU,  /.,  that  though  formerly  an 
application  for  a  new  trial  in  the  case  of  an  issue  from 
Chancery  must  have  been  made  to  the  Court  of 
Chancery,  it  ought  now  to  be  made  to  the  Court  of 
common  law  from  which  the  writ  issues  on  which  the 
proceedings  at  law  are  founded.    Ibid« 
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The  Court  refused  to  enforce,  by  attachment,  an 
agreement  of  compromise  made  by  counsel  at  Nisi 
Prius  on  behalf  of  his  client,  where  one  member  of 
the  Court  differed  as  to  the  authority  of  counsel  to 
make  it  Swinfen  t.  Swinfaif  26  Law  J.  Bep. 
(H.a)  C.P.  97;  1  Com.  B.  Rep.  N.S.  864. 

Before  the  trial  of  an  action  the  defendant,  hia 
attorney  and  his  counsel,  conferred  together  with 
reference  to  terms  of  compromise  which  had  been 
offered  by  the  plaintiff  and  rejected  by  the  defendant, 
and  counsel,  on  leaving  the  defendant,  said  that 
'*he  would  do  his  beat  for  him,**  and  the  defendant 
expressed  no  dissent.  The  action  was  immediately 
afterwards  settled  in  court,  the  defendant  being 
present,  and  expressing  no  dissent ;  and  an  order  of 
Nisi  Prius  was  drawn  up  accordingly.  The  Court 
refused  to  set  ande  such  order,  although  the  defen- 
dant made  an  affidavit  that  the  action  waa  settled 
without  his  authority,  and  that,  although  present  in 
court,  he  did  not  understand  what  waa  going  on:*^ 
Held,  per  WilUs,  J.  and  ByU$,  /.,  that  the  autho- 
rity of  the  defendant's  coimsei  to  make  the  com- 
promise ought  not  to  be  inquired  into  in  this  proceed- 
ing  between  the  parties.  Chambers  ▼.  Maaon,  28 
Law  J.  Rep.  (n.s.)  C.P.  10;  5  Com.  B.  Rep. 
N.S.  59. 

(B)  ClIBHTS*  CoMMONIOATIOKS,  WHBIV 
P&IVILEOBD. 

A  party  to  a  cause  cannot  object  to  his  counsel  in 
a  former  transaction,  out  of  which  the  action  arose, 
stating  the  condition  of  a  document  at  the  time  it 
was  produced  by  the  opposite  party.  Where,  there- 
fore, in  an  action  for  false  imprisonment,  the  ques- 
tion was,  whether  the  plaintiff  had  been  guilty  of 
embenlement,  and  this  depended  on  whether  an 
entry  in  his  employer's  books,  stating  the  receipt  of 
the  money  he  waa  charged  with  embezzling,  was 
inserted  before  or  <i^t«r  he  was  taken  before  the  Jus- 
tices, it  was  held  that  the  counsel  who  attended  for 
the  now  plaintiff  might  be  called,  on  the  part  of  the 
defendant,  to  shew  that  the  book  did  not  then  con- 
tain the  entry  in  question.  Brown  ▼.  Foster,  26 
Lav  J.  Rep.  (h.b.)  Exch.  249;  1  Hurl.  &  N.  736. 

(C)  Peitileob  or. 

[See  Attornbt  and  Solicitor:  Maekayv,  Ford, 
ante,  page  38.] 

SemUe — that  a  barrister,  who  has  not  been  ad- 
mitted an  advocate  in  any  ecclesiastical  court,  cannot 
practise  as  counsel  in  the  Court  of  Probate  in  non- 
contentious  matters.  In  the  goods  of  Ludhw,  27 
Law  J.  Rep.  (n.s.)  Prob.  &  M.  7. 


COUNTY  COURT. 
LSee  Costs — Ivfeuior  Court.] 


COUNTY. 

[County  Rate,  see  Ratb.] 

[The  Iaw  concerning  detached  Parts  of  Counties 
amended  by  21  &  22  Vict.  c.  68.~The  Conveyance 
of  County  Property  to  the  Clerk  of  the  Peace  of  the 
County  provided  for  by  21  &  22  Vict.  c.  92.— The 
Acts  for  the  better  Regulation  of  Divisions  in  the 
several  Counties  of  England  and  Wales  amended  by 
22  &  28  Vict,  c  65.] 


(A) 
(B) 

(C) 

(0) 
(E) 

(10 

(G) 


(H) 
(I) 


COVENANT. 

[See  Plbadiho;  Equitable  Pleadings.] 

Whbn  taud. 

Ihpubd  Covenants. 

Voluntary  Cot kn ants. 

Dbpbndbnt  or  Indbpbndbnt  Covenants. 

Covenants  running  with  thb  Land. 

DlSOHARGB  of  COVENANTS. 

Construction  or  Covenants. 

(a)  In  general. 

<&)  Jn  JUstraint  of  Trade, 

{c)  Creation  of  Tenancy  to  give  Right  of 

Distress, 
{d)  A  Matter  of  Lanafor  the  Judge, 
Damages  roR  Breach  of. 
Actions  and  Suits. 


(A)  When  vaud. 

A  covenant  for  payment  by  a  municipal  corpora- 
tion in  a  mortgage  deed  is  not  void,  although  the 
mortgage  may  have  been  uUra  vires.  Therefore, 
to  an  action  on  such  a  covenant,  it  is  no  answer  to 
say,  that  the  mortgage  was  after  the  passing  of  the 
5  Sl6  Will.  4.  c.  76,  and  not  for  payment  of  any 
previous  debt  or  for  any  of  the  puriM>f>e8  mentioned 
in  section  92,  and  that  the  deed  was  not  made  with 
the  approbation  of  the  Lords  of  the  Treasury,  under 
section  94.  Neither  is  it  an  answer  to  such  an  action 
that  the  corporation  has  no  property  liable  to  execu- 
tion in  an  action  on  the  covenant.  Payne  v.  the 
Mayor,  Aldermen  and  Burgesses  of  (he  Borough  of 
Brecon,  27  Law  J.  Rep.  (n.s.)  Exch.  495 ;  8  Hurl. 
&N.572. 

(B)  Ihpued  Covenants. 

The  corporation  of  Harwich  agreed  with  the 
plaintiff,  inter  alia,  to  let  the  plaintiff  the  making  of 
certain  works  to  be  made  under  the  authority  of  an 
improvement  act,  paying  him  a  stipulated  price,  and 
the  plaintiff  agreed  to  take  the  works,  and  as  to  a 
certain  portion  of  them  which  might  require  the 
assent  of  the  Commissioners  of  Woods  and  Forests, 
that  he  **  would  well,  truly  and  liuthfully  construct, 
make  and  execute  the  works  as  set  forth  and  de- 
scribed in  the  said  specification  and  laid  down  on  the 
said  plan,  at  and  fur  the  price  or  sum  of  4,987/>, 
subject  to  the  following  provisions."  Then  followed 
certain  provisions — ^that  the  assent  of  the  Woods 
and  Forests  should  be  obtained;  that  the  corpora- 
tion should  not  be  prevented  from  proceeding  with 
the  works  by  the  flastern  Union  Railway  Company, 
or  any  person  acting  under  the  powers  given  to  that 
company  to  make  part  of  the  works  in  question;  and 
that  the  approbation  of  the  Treasury  should  be  given 
to  the  corporation  to  borrow  Uie  money  required  on 
mortgage: — Held,  on  demurrer  to  a  declaration, 
asaigning  as  a  breach  that  the  corporation  omitted 
to  procure  or  obtain  the  assent  of  the  Woods  and 
Forests  or  the  approbation  of  the  Treasiuy  within  a 
reasonable  time^  that^  although  it  might  have  been 


r 


COVENANT;  (E)  Coyeitants  bunnivo  with  the  Land. 


193 


expected  on  both  sides  that  such  assent  and  appro- 
bation should  be  obtained,  there  was  no  impiied 
covenant  on  the  part  of  the  corporation  to  obtain  it, 
and  therefore  that  the  breach  was  bad.  SnUih  v.  the 
Mayor  of  Harwich,  26  Law  J.  Rep.  (h  8.)  C.P.  257; 
2  Com.  B,  Rep.  N.S.  651. 

"By  a  deed,  between  S  and  the  defendants, — (which 
lecited  that  S  was  seised  of  three  closes,  and  the 
defendants  were  possessed  of  a  mill  and  dye-house, 
from  which  was  produced  a  quantity  of  dye- water 
and  soke,  and  that  the  defendants  had  agreed  with  S 
for  leave  to  make,  and  had  made,  a  reservoir  in  one 
of  the  closes,  for  the  reception  of  the  dye-water  and 
soke,  in  order  to  filter  the  same,  and  also  a  drain  to 
carry  off  the  dye-water  and  soke  from  the  reservoir, 
and,  in  consideration  of  such  leave,  had  agreed  to 
give  to  S  the  liberties  and  privileges  tha'einafler 
mentioned,  and  to  supply  him  with  pure  water),— 
in  consideration  of  being  supplied  by  the  defendants 
with  pure  water,  and  of  receiving  for  his  own  use  the 
sediment  and  sludge  which  might  from  time  to 
time  be  found  in  the  reservoir  and  drain,  and  of 
using  such  dye-water  and  soke  for  manuring  his 
land,  S  gave  licence  to  the  defendants  and  their 
assigns  for  ^ver  to  use  the  reservoir  and  drain,  and 
covenanted  to  cleanse  them  whenever  necessary;  and 
the  defendants  covenanted  with  S  and  his  assigns 
that  they  would  at  all  times  thereafter  supply  pure 
water  suiBcient  for  the  cattle,  &c.  of  the  occupiers  of 
the  said  closes;  and  that  it  should  be  lawful  for  S 
and  his  assigns  at  all  times  to  cleanse  the  reservoir 
and  drain,  and  take  the  sediment  and  sludge  away 
for  his  own  use: — Held  {Coleridge^  J.  dissenting), 
that  there  was  only  a  licence  to  S  to  take  and  use 
the  sediment  and  sludge,  if  there  were  any;  and 
that  a  covenant  by  the  defendants  to  send  down  the 
dye-water  and  soke  from  their  mill  to  the  reservoir 
could  not  be  implied.  Sharp  ▼.  Waterhotue,  27 
Law  J.  Rep.  (ir.s.)  Q.B.  70;  7  £.  &  B.  816. 

By  deed  executed  by  the  plaintiff  and  defendants, 
an  incorporated  company,  after  reciting  that  the 
plaintiff  had  agreed  to  construct  for  the  defendants 
a  well  and  other  works  particularized  in  a  previously 
prepared  specification,  the  plaintiff  covenanted  to 
construct  the  well  and  other  works  mentioned  in  the 
specificntinn,  and  to  provide  all  engines,  pumps,  &c., 
and  all  other  implements  and  things  mentioned  in 
it,  as  required  to  be  provided  by  the  person  contract- 
ing to  perform  the  said  work,  or  as  might  be  found 
necessary  to  carry  on  and  complete  the  said  works, 
and  all  workmanship  and  labour  whatsoever  neces- 
sary and  sufficient  for  the  making,  construction  and 
completion  of  the  works  in  a  good  and  workmanlike 
manner,  and  in  all  respects  conformable  to  the 
specification.  The  specifictition,  which  was  under  the 
company^s  seal,  contained  this  clause,  ^'  The  con- 
tractor will  be  required  to  sink  the  well  to  the  depth 
of  120  feet,  after  which  the  cooipiiny  will  undertake 
the  erection  of  a  permanent  steam-engine,  and  per- 
mit the  pumping  to  be  pcriorme<l  bv  it"': — Held, 
that  there  was  an  implied  covenant  by  the  defen- 
dants to  erect  the  permanent  steam-engine.  Knight 
V.  the  Oravesend  and  Milton  Wattrworka  Co,,  27 
Law  J.  Rep.  (n.s.)  Exch.  73;  2  Hurl.  &  N.  6. 

(C)  Voluntary  Covbnants. 

[Alexander  v.  Brame,  7  Law  J.  Dig.  225:  on 
appt^l,  7  I>e  Gex,  M.  &  G.  525.] 

Digest,  1855—60. 


(D)  Depevdbnt  OB  Iudbpeitdbnt  Cotenarts. 

The  declaration  stated,  that  by  indenture,  in  con- 
sideration of  the  plaintiff  performing  his  covenants 
to  act  as  engineer  to  a  railway  company,  and  pre- 
pare plans,  &c.,  it  was  agreed  that  he  should  be  paid 
for  his  services  25,000/.  by  instalments,  and  the 
defendant  covenanted  to  be  personally  responsible 
for  the  due  payment  thereof.  Breach,  that  th« 
plaintiff  had  not  been  paid.  The  defendant  pleaded, 
that,  by  the  said  indenture,  it  was  covenanted  that 
in  case  the  construction  of  the  railway  should  not  be 
proceeded  with,  the  plan?,  &c.  should  immediately 
become  the  property  of  the  directors,  and  in  case 
the  whole  sum  of  25,000/.  should  not  then  have  been 
paid,  it  should  be  referred  to  8  to  decide  whether 
any,  and  what,  further  sum,  if  any,  should  be  paid 
to  the  plaintiff.  Averment,  that  before  any  instal- 
ment was  due,  the  construction  of  the  railway  was 
not  proceeded  wjth,  and  the  defendant  was  always 
ready  to  refer  to  S: — Held,  that  the  covenants  in ' 
the  declaration  and  in  the  plea  were  not  indepen- 
dent, and  that  the  plea  disclosed  a  good  answer  to 
the  declaration.  Hemaau  v.  Picciotto,  26  Law  J. 
Rep.  (ir.&)  G  P.  163;  1  Com.  B.  Rep.  N.8.  646. 

A  lease  for  lives  contained  a  covenant  by  the 
lessee  that  he  would  '^at  his  own  proper  costs  and 
charges  well  and  sufficiently  repair,  amend,  maintain, 
uphold  and  keep  all  and  singular  the  thereby  de- 
mised premises  in  all  and  all  manner  of  needful  and 
necessary  reparations  whatsoever,  having  or  taking 
in  and  upon  the  said  thereby  demised  premises  com- 
petent and  Bufliicient  housebote,  bedgebote,  firebote, 
plowbote  and  gatebote,  for  the  doing  thereof,  with- 
out committing  any  wraste  or  spoil": — Held,  in  an 
action  for  not  keeping  the  demised  premises  in 
repair,  that  the  covenant  to  repair  was  absolute,  with 
a  licence  to  .the  lessee  to  take  competent  and  suffi- 
cient housebote,  &c. ;  and  that  the  finding  such 
competent  and  sufficient  housebote,  &c.  upon  the 
premises  was  not  a  condition  precedent  to  the  lia- 
bility of  the  lessee  to  repair.  The  Dean  and  Chapter 
of  Bristol  V.  Jone$,  28  Law  J.  Rep.  (n.8.)  Q  B. 
201;  1  £.  &E.  484. 

(E)  Covenants  running  with  the  Land. 

On  a  covenant  by  lessee,  not  naming  assigns,  to 
repair  and  yield  up  in  repair  all  buildings  and  erec- 
tions, an  assignee  is  liable  in  res)>ect  of  the  non-repsiir 
of  buildings  erected  during  the  term.  Minthtdl  v. 
OakeM,  27  Law  J.  Rep.  (n.s.)  Exch.  194 ;  2  Hurl.  & 
N.  793. 

In  an  action  by  the  reversioner  on  such  a  covenant, 
a  plea,  by  way  of  equitable  defence,  that  the  defen- 
dant had  re-demised  the  premises  to  the  plaintiff  for 
the  residue  of  the  term,  wanting  thirty  days,  under 
a  similar  covenant,  the  defendant  finding  timber,  &c. 
for  repairs, — averments,  that  he  had  found  such 
timber,  that  the  plaintiff  broke  the  covenant,  and 
that  the  non-repair  sued  for  was  the  same  non-rep>tir, 
and  that  the  damages  were  identical, — was  held  bad, 
either  as  a  plea  of  equitable  set-off  or  as  a  legal 
defence  by  way  of  avoidance  of  circuity  of  action  ; 
because,  notwithstanding  the  express  allegations  of 
the  plea,  it  was  manifest  upon  the  pleadings  that  the 
covenants  of  the  parties  differed  as  to  the  duration  of 
the  time  over  which  they  extended,  and  also  as  to  the 
degree  of  liability  they  respectively  imposed,  so  that 
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it  was  impoMiblc  that  the  meafflire  of  damages  could 
in  each  case  be  the  same.     Ibid. 

(F)    DlSOHAROE  OF  COTBNANTS. 

A  testator  under  covenant,  on  his  daughter  attain- 
ing twenty -one  or  marriage,  to  pay  to  trustees  10,000/. 
for  her  benefit,  with  a  declaration  that  in  case  she 
died  leaVing  no  child  who  should  attain  twenty-one, 
or  if  a  daughter  should  marry,  it  should  form  part  of 
bis  personal  estate — during  his  daughter's  minority, 
in  order  to  liberate  his  estate,  borrowed  10,000{., 
which  was  paid  to  the  trustees,  who  released  the  coTe> 
muit  and  lent  a  portion  of  the  fund  to  the  testator 
on  the  security  of  his  real  estate.  The  daughter 
having  died  under  age  and  unmarried, — Field,  that 
the  10,000/.  having  been  actimlly  raised,  passed  under 
the  testatorls  will  as  his  personal  estate.  Tucker  v. 
Loveridgt,  1  Giff.  377. 

The  testator  on  his  marriage  covenanted  that  his 
lepresentatives  should,  within  three  months  after  his 
decease,  pay  2,000/.  to  trustees  to  be  held  for  his  wife 
for  life.  By  his  will  after  dhrecting  all  his  debts  to 
be  paid,  he  gave  his  widow  an  annuity  of  200/.  a  year 
payable  qunrterly,  and  other  benefits: — Held,  that 
the  provision  for  the  wife  under  the  settlement  was 
not  satisfied  by  the  provision  made  for  her  by  the 

will The  autliority  of  Waiken  v.  Smiiik,  4  Mad. 

S25,  impugned.     CoU  v.  WiUa/rd^  25  Beav.  568. 

(G)  CoVSTfiUOnON  OF  COYSNARTS. 

(a)  Ingeiurail, 

A  lease  contained  a  covenant  not  to  cany  on  upon 
the  demised  premises  any  public  trade  or  business, 
and  to  occupy  and  use  the  premises  as  a  private 
dwelling-house  only.  The  lessee  kept  a  day-school, 
and  also  had  a  dancing  class  on  the  premises  once  or 
twice  a  week,  and  placards  were  published  stating 
that  the  house  was  open  as  a  dancing  academy  on 
certain  evenings: — Held,  that  this  was  a  breach  of 
the  covenant  Wicikenda^  v.  TTe&star,  25  Law  J. 
Kep.  (n.8.)  Q.B.  264  ;  6  E.  &  B.  887. 

L  became  tenant  of  a  theatre  under  a  lease,  which 
contained  covenants  not  to  convert  it  to  any  other 
uses  than  those  of  a  theatrical  kind,  but  to  use  his 
utmost  endeavours  to  Improve  it  for  that  use,  not  to 
grant  or  let  the  boxes,  &c  for  a  longer  period  than 
for  one  year  or  season,  and  not  to  incumber  the  pro- 
perty. L,  on  account  of  embarrassments^  shut  up 
the  theatre.  He  had  previously  let  the  boxes  in  the 
month  of  December  for  a  period  of  one  year,  to  be 
dated  from  the  succeeding  March,  and  he  gave  two 
Inmd  fide  creditors  warrants  of  attorney,  on  which 
they  entered  up  judgments: — Held,  that  these  acts 
did  not  constitute  breaches  of  the  covenants  above 
mentioned.  Croft  v.  lAimley  (House  of  Lords),  27 
Law  J.  Bep.  (n.s.)  Q.B.  821. 

L,  after  the  supposed  breaches  of  covenant,  ten- 
dered money  as  rent.  The  lessor  refused  to  receive 
it  as  rent,  but  finally  did  accept  it,  though  protesting 
that  he  took  it  not  as  rent  under  the  lease,  but  as  com- 
pensation for  the  occupation  of  the  premises  merely, 
and  that  he  did  not  mean  to  waive,  but  expressly 
reserved,  the  right  of  re-entry. — Qiusre— whether, 
if  there  had  been  any  forfeiture  by  breaches  of  cove- 
nant, this  acceptance  of  the  money  was  a  waiver  of 
them.     Ibid. 

The  defendant  covenanted,  by  deed,  to  pay  to  the 


plaintifPs  testator,  A  D,  the  sum  of  213/.'15i.,  as  and 
for  the  purchase- money  for  certain  seams  and  beds 
of  coal  and  minerals,  in  manner  and  at  the  times 
following,  viz.,  the  sum  of  21/.  7s.  64/.  on  the  day  of 
the  date  hereof,and  the  remaining  sum  of  192/.  It,  6^. 
by  four  seTeral  promissory  notes^  under  the  hand 
of  the  defendant,  bearing  even  date  with  the  said 
deed,  payable  to  A  D  or  order  respectively,  on  the 
1st  of  July  in  every  year,  until  the  whole  of  the 
purchase-money  should  be  fully  paid,  together  with 
interest  thereon,  after  the  rate  of  5/.  per  cent,  per 
annum,  until  the  same  promissory  notes  should  be 
severally  paid : — Held,  to  be  a  coTenant  to  pay  the 
purchase-money  when  the  notes  became  due,  and 
that  the  covenant  was  not  performed  by  the  mere 
deliverv  of  four  promissory  notes.  Dixon  v.  Hold" 
ra^,  27  Law  J.  Rep.  (h.8.)  Q.B.  48 ;  7  £.  &  B.  903. 

A  plate  glass  shop-front  fixed  in  its  place  by 
wooden  wedges  without  screws,  nails,  or  glue,  which 
could  be  removed  without  injuring  the  premises,  is  a 
window,  erection,  or  improvement  within  the  mean- 
ing of  a  covenant  by  the  lessee  to  yield  up  the  pre- 
mises at  the  end  of  his  term  ^  with  all  windows,'"  &e. 
''which  then  were  or  at  any  time  thereafter  should 
be  thereunto  affixed  or  belonging  (looking-glasses  and 
furniture  excepted),  and  together  also  with  all  sheds, 
erections,  buildings  and  improvements,  which  should 
be  erected,  built  or  made  on  the  demised  premises.** 
£wrt  V.  ffadeU,  25  Law  J.  Rep.  (n.b.)  C.P.  201 ;  18 
Com.  B.  Rep.  162;  affirmed  in  error,  25  Law  J. 
Rep.  (N.s.)  C.P.  295:  mm,  HadeU  v.  Burt,  18 
Com.  B.  Rep.  898. 

By  the  terms  of  a  local  act  for  authorizing  a  com- 
pany to  make  a  canal,  no  mine  proprietor  was  to 
work  for  minerals  under  or  within  twenty  yards  of 
any  tunnel  made  by  virtue  of  such  act ;  but  that  if 
any  such  proprietor  should  be  desirous  of  so  working, 
he  was  to  give  notice  of  his  intention  to  do  so,  and 
the  company,  if  they  should  refuse  to  permit  him 
to  work  such  part  as  heVnight  have  gotten,  were  to 
pay  him  such  price  for  the  same  as  should  be  fixed 
by  a  compensation  jury,  to  be  summoned  under  the 
powers  of  the  act.  The  plaintifis  were  proprietors 
of  certain  mines  of  coal  in  land,  under  part  of  which 
there  was  a  tunnel  of  the  said  canal  company,  made 
pursuant  to  the  act,  and  the  interest  which  the  plain- 
tiffs had  in  such  mines  was  acquired  under  a  lease 
for  a  term  of  years,  at  certain  rents  and  royalties,  in 
which  there  was  a  covenant  by  the  plaintiffs  with  the 
lessors  (who  were  not  the  said  canal  company)  to 
work  the  said  mines,  and  raise  coal  thereout  until 
the  whole  of  such  mines,  or  as  great  a  quantity  as 
by  working  in  a  diligent  manner  could  be  gotten, 
should  be  worked  out,  *' except  the  ribs  and  pillars, 
which  must  necessarily,  or  which  the  said  lessors 
might  require  to,  be  left.**  The  plaintiffs  being  desirous 
of  working  the  coal  lying  under  the  said  tunnel,  gave 
notice  of  their  intention  to  do  so,  according  to  the 
above  act,  when  the  company  refused  to  permit 
them  to  work  such  part,  and  a  compensation  jury 
having  been  summoned  according  to  the  directions 
of  the  act,  assessed  a  sum  of  money,  to  be  paid  by 
the  company  to  the  plaintifis  for  their  ceasing  to  work 
such  part  of  the  mines.  In  an  action  by  the 
plaintiffs  against  the  company  for  not  paying  the 
sum  so  assessed,  the  defendants  pleaded,  UtUr 
alia^  fourthly,  that  the  mines  which  the  plaintiffs 
so  ceased  from  working,  and  the  coal  which  they 
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80  left  ungotten,  were  s  rib  within  the  meaning 
of  their  ooTenant  in  the  nid  lease,  and  that  the 
lenors  did  require  the  said  coal  to  be  left  by  the 
plaintiffs  fdr  such  rib,  and  that  ererything  happened 
for  Buch  requirement  to  be  an  effectual  requirement 
under  the  said  covenant ;  fifthly,  that  the  plaintiffii 
did  not  cease  from  working  the  said  minerals  within 
twenty  yards  of  the  said  tunnel ;  and  sixthly,  that 
after  nefbsal  by  the  defendants  to  permit  the  plaintiflb 
to  work  Uie  mines,  and  before  the  summoning  of  the 
jury,  the  plaintifls  abandoned  their  notice  and  claimed 
to  work  the  said  coal,  and  did,  in  fact,  work  and  carry 
away  a  portion  of  the  said  tunnel  accordingly  j-— 
Held,  that  such  pleas  were  no  answer  to  the  action, 
SwmdeU  ▼.  the  Company  of  PropridorB  of  th€ 
Birminffham  Canal  NavigaUom,  29  Law  J.  Rep. 
(U.S.)  C.P.  864. 

By  agreement,  dated  the  29th  of  August  1851, 
the  plaintiff  agreed  that  he  would,  on  or  before  the 
2ftth  of  March  1852,  demise  to  the  defendants  a 
mine  of  rock  salt,  to  hold  from  the  25th  of  June 
1851,  for  twenty-one  years,  under  the  rents,  and  sub- 
ject to  the  covenants  and  terms  therein  mentioned, 
and  the  defendants  agreed  to  execute  a  counterpart 
of  such  lease.  At  the  time  of  the  agreement  for  the 
lesse  the  defendants  had  begun  to  sink  a  shaft  on 
their  adjoining  land,  for  the  purpose  of  getting  the 
plaintiffs  mine;  and  after  the  agreement,  viz.  in 
September  1851,  the  defendants  were  prevented  iVom 
working  the  mine  by  the  influx  of  brine  into  two 
shafts  then  sunk  by  them,  and  they  could  not  by  any 
lessonable  application  of  labour,  diligence,  skill, 
money  or  other  means,  work  it,  but  nevertheless, 
and  after  giving  notice  of  the  fact  to  the  plaintiff, 
they,  on  his  application,  executed  the  lease  on  the 
16th  of  November  1852.  The  lease  followed  the 
terms  of  the  agreement  in  every  respect,  being  for 
twenty-one  years  from  the  25th  of  June  1851,  at  a 
mine  rent  of  6d.  for  every  ton  of  rock  salt  raised  or 
gotten,  and  also  in  case  the  defendants  should  not 
raise  2,000  tons  yearly,  6d,  for  every  ton  by  which 
the  quantity  raised  and  gotten  should  fiill  short  of 
2,000  tons.  The  defendants  covenanted  to  pay  the 
mine  rent,  and  to  raise  the  full  quantity  of  2,000  tons, 
and  in  case  of  default  to  pay  for  that  quantity,  and 
also  with  reasonable  diligence  to  sink  a  shaft  in  the 
defendants'  land  adjoining  (by  means  of  which  the 
mine  was  to  be  worked),  and  to  work  the  mine  to  a 
oertain  depth  and  in  a  proper  and  workmanlike  man- 
ner. The  lease  contained  a  proviso  (also  in  accord* 
anoe  with  the  agreement),  that  in  case  the  rock  salt 
should  during  the  continuance  of  the  term  fail  by  any 
inevitable  aeddent,  then  on  payment  of  all  rent  due^ 
and  on  performance  of  all  covenants  by  the  defen- 
dants, the  said  term,  or  the  residue  thereof  then  un- 
expired, should  cease  and  determine.  Nothing  was 
done  after  the  execution  of  the  lease,  nor  was  the 
mine  reached  or  worked  by  the  phiintiff: — Held, 
that  even  if  the  influx  of  brine  was  an  "inevitable 
accident**  within  the  meaning  of  the  proviso,  yet  that, 
having  occurred  before  the  execution  of  the  lease,  it 
was  no  answer  to  an  action  for  breaches  of  the  cove- 
nant contained  in  the  lease,  nor  could  the  defendant 
be  said  to  have  sunk  the  shafts  with  reasonable  dili- 
gence or  in  a  proper  and  workmanlike  manner,  not 
having  done  anything  at  all  after  the  execution  of  the 
lease ;  but  that  the  remedy  of  the  defendants,  if  at 
all,  was  in  equity  for  a  reform  of  the  lease.    Jervui 


V.  Tomkiiuon,  26  Law  J.  Bep.  (11.8.)  Exch,  41 :  1 
Hurl.  &  N.  195. 

A  declaration  in  covenant  stated,  that  one  F  and 
G  being  seised  of  an  estate  in  fee  demised  by  inden* 
ture  to  the  defendant  and  his  assigns  leave  to  dig  for 
elay  therein,  and  make  such  adits  and  erect  sheds, 
engine-houses  and  buildings  as  he  should  think  neces* 
lary  for  working  the  olay,  and  to  have  and  bold  the 
same  for  twenty-one  years,  determinable  by  a  twelve- 
month*8  notice;  that  the  defendant  covenanted  with 
F  and  G,  their  heirs  and  assigns,  to  pay  compensation 
to  them,  their  heirs  and  assigns,  for  all  such  lands 
within  the  limits  thereof  as  he  might  injure  by  such 
digging,  the  amount  in  caae  of  difference  to  be  settled 
by  an  arbitrator ;  and  that  the  defendant  would  keep 
such  "works,**  and  all  houses,  sheds,  engine-housM, 
&c.  in  good  repair ;  that  the  defendant  entered  and 
got  the  clay  until  the  Slst  of  May  1853,  when  F  and 
G  by  indenture  granted  and  conveyed  the  lands  to 
the  plaintiff,  his  heirs  and  assigns  for  ever,  who 
thereby  became  seised  thereof  in  fee,  and  that  the 
interest  of  the  defendant  was  determined  by  a  notice 
to  quit.     First  breach,  that  although  the  defendant 
by  digging  for  clay  after  the  plaintiff  so  became  seised 
did  injure  and  dewtroy  part  of  the  land,  for  which  the 
plaintiff  was  entitled  to  a  compensation,  and  although 
the  plaintiff  appointed  an  arbitrator  to  ascertain  the 
amount,  yet  the  defendant  refused  to  appoint  one. 
Second  breach,  that  the  defendant  did  not  keep  the 
"works"'  in  repair.   Pleas, first,  not  guilty;  secondly, 
that  the  defendant  in  digging  for  clay  after  the  plain- 
tiff became  so  seised  did  not  injure  the  lands.    It 
was  proved  at  the  trial,  that  the  defendant  had  in 
digging  for  the  clay  injured  the  knds,  but  that  such 
injury  was  done  before  the  conveyance  of  the  land  to 
plaintiff.     The  Judge  amended  the  declaration  by 
striking  out  the  words  "after  the  plaintiff  so  became 
seised  *': — Held,  on  motion  to  enter  a  verdict  for  the 
defendant  and  in  arrest  of  judgment,  first,  that  the 
amendment  ought  not  to  have  been  allowed,  as  its 
allowance  afforded  reasonable  grounds  for  a  demurrer; 
secondly,  that  pit- pans  and  levels  were  **  works**  within 
the  meaning  of  the  covenant,  thirdly,  that  the  claim 
to  damages  in  respect  to  the  injury  to  the  land  being 
merely  a  chose  in  action  did  not  pass  to  the  plaintiff 
by  the  conveyance  of  the  land  to  him,  and  that  the 
agreement  as  to  ascertaining  the  amount  of  injury  was 
merely  incidental  and  annexed  to  the  substantial 
matter,  and  was  to  be  exercised  by  the  person  who 
was  the  owner  of  the  land  at  the  time  the  injury  was 
done,  and  to  whom  the  compensHtion  ought  to  be 
made ;  lastly,  that  the  conveyance  of  the  land  to  the 
plaintiff  during  the  existence  of  the  term  in  the  incor- 
poreal hereditaments  was  an  assignment  of  the  rever- 
sion within  the  statute  82  Hen.  8.  c  84 ;  that  the 
covenant  to  repair,  as  it  directly  touched  and  con« 
cemed  the  thing  demised,  was  assignable  with  the 
reversion,  and  that  the  action  might  be  brought  in 
the  name  of  the  plaintiff,  who  was  entitled  to  the 
benefit  of  the  covenants.    Mtwtyn  v.  Williams,  26 
Law  J.  Rep.  (n.s.)  Exch.  117 ;  1  Hurl.  &  N.  817, 

The  lessor  of  a  mine  or  vein  of  coal  lying  under 
certain  closes  covenanted  that  the  lessee  should  and 
might  peaceably  and  quietly  have,  hold,  occupy, 
possess  and  enjoy  the  mine,  without  any  let,  suit, 
trouble,  molestation,  interruption  or  disturbance 
whatsoever.  The  lessor  in  working  ironstone  lying 
between  the  sur&ce  of  the  soil  and  the  demised  coal. 
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caused  part  of  the  roof  of  the  ooal-mine  to  crush 
and  fall  in  and  to  be  flooded.  The  working  of  the 
ironstone  was  done  in  a  workman-like  manner: — 
Held,  that  these  acts  constituted  a  breach  of  the 
covenant  for  which  the  lessee  might  maintain  an 
action  thereon,  and  (being  continued  at  the  time  of 
action  brought)  also  entitled  him  to  an  injunction 
restraining  the  lessor  from  forking  the  ironstone 
within  such  a  distance  of  the  surface  as  interfered 
with  the  lessee  getting  the  coal  with  full  advantage 
and  profit.  Shatp  v.  StenUm,  27  Law  J.  Rep.  (n.s.) 
Exch.  253 ;  2  Hurl.  &  N.  858. 

E  M  covenanted  that  he  would,  by  will,  settle 
8,000/.  to  be  charged  upon  and  issuing  out  of  ail  such 
real  and  personal  property  as  he  should  at  his  death 
be  seised  or  possessed  of: — Held,  that  this  constituted 
a  specialty  debt.  Eyre  v.  Monro,  26  Law  J.  Rep. 
(n.8.)  Chanc.  757;  8  Kay  &.  J.  805. 

The  Earl  of  M,  by  articles  of  separation  between 
himself  and  his  wife,  covenanted  that  he  would,  on 
or  before  the  1  st  of  February  1 835,  either  by  a  charge 
on  freehold  estates  to  be  situate  in  England  or  Wales, 
or  by  an  investment  in  the  funds,  or  by  the  best 
means  which  might  then  be  in  his  power,  secure  the 
payment  of  an  annuity  to  a  trustee  for  his  wife : — 
Held,  that  this  did  not  create  a  charge  on  the  lands 
of  which  the  Earl  was  seised  on  the  1st  of  February 
1885,  but  was  a  personal  covenant  providing  for  the 
doing  of  a  certain  act  whereby  a  charge  might  be 
created.  CovmUsi  cf  Momingion  v.  Keane,  27  Law 
J.  Rep.  (n.8.)  Chanc.  791;  2  De  Gex  &  J.  292. 

(5)  In  JUstraifU  of  Trade, 

A  covenant,  by  a  licencee  for  the  residue  of  a 
term  of  fourteen  years,  of  patent  improvements  in 
machinery  for  slubbing  fibrous  substances,  not  to 
make  or  vend  any  slubbing  frames  whatever  without 
the  invention  applied  to  them,  is  not  void  as  a  cove- 
nant in  restraint  of  trade.  To  an  action  for  breach 
of  such  covenant,  the  defendant  pleaded  that  he 
was  at  all  times  ready  and  willing,  and  offered 
to  use,  exercise,  and  put  the  invention  in  prac- 
tice, both  in  the  making  and  vending  slubbing 
frames  with  the  invention  attached,  and  used  his 
best  endeavours  to  induce  manufacturers  and  others 
to  employ  him  to  make  and  to  purchase  and  apply 
the  same  from  him;  nevertheless,  the  invention 
and  frames  to  which  the  invention  was  applied, 
was  and  were  of  so  little  value  and  utility,  and 
were  so  defective  and  worthless,  that  without  the 
defendant's  default  he  was  at  all  times  during  the 
continuance  of  the  licence  unable  to  induce  any 
person  so  to  employ  him,  and  was  by  reason  thereof 
prevented  from  using,  exercising  or  putting  in  prac- 
tice the  said  licence,  and  the  said  invention  and 
licence  became  and  were  useless  to  the  defendant, 
and  the  licence  was  of  no  use,  benefit  or  effect, 
wherefore  the  defendant  made  and  vended  slubbing 
frames  without  the  said  invention  applied  to  them : 
— Held,  that  the  plea  was  no  answer  to  the  action. 
Jones  V.  Leea,  26  Law  J.  Rep.  (n.s.)  Exch.  9 ;  1 
Hurl.  &  N.  189. 

(c)  CrecUion  of  Tenancy  to  give  Right  of  Distress, 

Plaintiff  mortgaged  his  interest  in  leasehold  pre- 
mises and  his  goods  thereon  to  V  and  others;  V  and 
others  by  deed  assigned  the  mortgage,  the  debt  and 
arrears  of  interest  then  due,  and  all  their  rights  under 


the  mortgage,  to  the  defendants.  The  morigBige 
deed  contained  a  clause,  **  to  the  intent  that  the  said 
V  and  others,  their  executors  and  assigns,  may  have 
for  the  recovery  of  the  interest  accruing  on  tho 
principal  money  secured,  the  same  powers  of  entry 
and  distress  as  are  by  law  given  to  landlords  for  the 
recovery  of  rent  in  arrear,  the  said  B,  the  plaintiff, 
doth  hereby  attorn  and  become  tenant  from  year  to 
year  to  the  said  V  and  others,  their  executors  and 
assigns,  of  the  said  premises,  at  the  yearly  rent  of 
125L  to  be  paid  on  the  2ard  of  March  and  23rd 
of  September.**  Plaintiff  remaining  in  possession  of 
the  premises  and  goods,  the  defendants,  after  the 
assignment  to  them,  entered  and  seized  goods  for 
arrears  of  interest  due  before  the  assignment: — 
Held,  in  an  action  of  trespass,  that  the  defendants 
could  not  justify  such  seizure  under  that  clause; 
that  such  clause  operated  as  a  creation  of  a  tenancy, 
for  the  purpose  of  giving  such  rights  of  distress  as 
would  arise  under  such  tenancy;  that  V  and  others, 
having  conveyed  away  their  estate  before  the  seizure, 
could  not  have  distrained  either  at  common  law  or 
under  the  statute  of  Anne.  Brovm  v.  the  Metropo- 
litan Counties  Life  Asswr,  Soc.,  28  Law  J.  Rep.  (n.s.) 
aB.  236. 

Supposing  such  clause  could  be  construed  as  a 
mere  personal  licence  to  V  and  others  to  seize  chat- 
tels, semble,  that  as  such  it  could  not  be  transferred 
by  them;  neither  could  they  act  under  it  at  a  dif- 
ferent time  and  for  a  longer  period  than  they  would 
have  had  the  right  of  distress  as  landlords,  and  the 
defendants  could  not  justify  the  seizure  as  their 
servants.    Ibid. 

(d)  A  Matter  of  Law  for  the  Judge. 

In  an  action  upon  a  covenant,  or  other  written 
contract,  it  is  the  duty  of  >the  Judge  to  state  to  tho 
jury  its  construc^tion,  as  a  matter  of  law,  or  to  explain 
to  them  how  far  its  construction  may  be  modified 
by  evidence  of  usage,  when  such  evidence  is  admis- 
sible; and  in  cases  where  such  evidence  is  not 
admissible,  and  the  construction  of  the  contract  is 
a  question  of  law,  his  omitting  to  direct  the  jury  as 
to  its  construction  is  a  misdirection.  Grifiths  v. 
Sigby,  25  Law  J.  Rep.  (n.s.)  Exch.  284;  1  Hurl  & 
N.  287. 

In  an  action  on  a  covenant  in  a  demise  of  coal- 
mines, accompanied  by  a  proviso  that  in  case  the 
coals,  so  for  as  the  same  could  be  fairly  wrought, 
should  be  worked  out  prior  to  the  expiration  of  the 
term,  the  rent  should  cease, — Held,  a  misdirection 
in  the  Judge  to  leave  the  meaning  of  that  proviso, 
especially  with  reference  to  the  words  *'fiurly 
wrought^"  to  the  'jury,  upon  eridence  as  to  the 
impossibility  of  working  the  mine  at  a  profit;  the 
question  of  profit  haying  no  bearing  upon  the  pro- 
viso, which  regarded  only  the  manner  of  working; 
and  the  construction  of  which  was  a  question  of  law 
for  the  Judge  to  determine  by  his  direction.    Ibid. 

(H)  Damages  fob  Breach  of. 

The  defendant,  a  tenant  of  the  plaintiff,  cove- 
nanted in  a  lease  to  deliver  up,  at  the  expiration  of 
his  term,  certain  fixtures  on  the  premises.  The  term 
expired  on  the  Ist  of  April.  On  the  10th,  the  plain- 
tiff demanded  possession;  on  the  13th,  the  defen- 
dant received  notice  from  a  mortgagee  that  he  was 
entitled  to  possession  of  the  premises^  and  that  be 
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demanded  payment  of  the  rent,  and  on  the  same 
daj  the  defendant  bought  the  mortgagee's  interest 
The  landlord  having  afterwards  brought  an  action 
for  breach  of  the  covenant  in  not  delivering  up  the 
fixtures, — Held,  first,  that  the  defendant  was  not 
estopped  from  denying  the  landlord's  title  to  the 
fixtures;  secondly,  that  the  plaintiff  was  not  entitled 
to  recover  the  full  value  of  the  fixtures,  but  onlv  the 
actual  damage  sustained  by  him  from  the  loss  of  the 
possession  of  them  from  the  10th  to  the  13th  of 
April.  WcUson  ▼.  Lane,  25  Law  J.  Rep.  (n.s.) 
Excb.  101;  11  Exch.  Rep.  769. 

A  covenant  in  a  deed  between  the  plaintiff  and 
the  defendant,  after  providing  for  the  carr}'ing  on 
of  the  business  of  surgeons  and  apothecaries,  in 
partnership,  at  W,  upon  certain  specified  terms, 
stipulated  *'that  after  the  determination  of  three 
years,  and  so  long  as  the  plaintiff  shall  reside  in  W, 
or  within  twelve  miles  thereof,  the  defendant  shall 
not  practise  or  carry  on,  either  directly  or  indirectly, 
the  business  of  a  surgeon  or  apothecary,  or  see  any 
patients  (except  as  mentioned),  nor  assist  or  intro- 
duce any  other  medical  roan  in  W,  or  within  twelve 
miles  thereof,  hut  shall,  before  the  expiration  of 
the  term  of  three  years,  introduce  the  plaintiff  to  all 
such  persona  as  may  be  exclusive  patients  of  the 
defendant,  and  shall  also,  during  the  said  term,  use 
his  best  endeavours  to  secure  the  same  for  the  plain- 
tiff after  the  expiration  of  the  said  three  years;  pro- 
vided always,  and  it  is  hereby  expressly  agreed  and 
declared,  that  in  case  the  defendant  shall  make 
de&ult  in  the  observance  or  performance  of  the 
covenant  lastly  hereinbefore  contained,  the  defendant 
will  forthwith  pay  unto  the  plaintiff  the  sum  of 
2,0002.,  not  in  the  nature  of  a  penalty,  but  as  ascer- 
tained liquidated  damages;  that,  notwithstanding  the 
clause  lastly  hereinbefore  contained,  the  defendant 
may,afler  thedetermination  of  the  te(m  of  three  years, 
act  in  consultation  with  other  medical  gentlemen  in 
W  or  elsewhere;  that  the  defendant  may  also,  if  he 
think  fit,  after  the  determination  of  the  term  of  three 
yean,  attend  midwifery  cases  in  W  and  within 
twenty  miles  thereof,  the  fee  for  which  shall  be 
equal  to  or  exceed  the  sum  of  one  guinea,  but  he 
shall  pay  one-half  of  the  fees  which  he  shall  receive 
for  each  of  such  midwifery  cases  unto  the  plaintiff  so 
long  as  the  plaintiff  shall  continue  to  practise  at  W; 
but  the  fees  that  the  defendant  may  attend  at  a 
greater  distance  than  twenty  miles  from  W  shall 
belong  exclusively  to  him'': — Held,  in  an  action 
for  breaches  of  the  terms  of  the  covenant,  both  before 
and  after  the  three  yean  (it  being  expressly  nega- 
tived that  such  breaches  related  to  the  exceptions  in 
the  covenant),  that  the  sum  of  2,0002.  applied  only 
to  the  preceding  stipulations  in  the  covenant,  and 
was  to  be  taken  as  liquidated  damages,  and  not  as  a 
penaltT.  Reynoldi  v.  Bridge,  26  Law  J.  Rep.  (n.s.) 
Q.B.  12;  6  E.  &  B.  528. 

The  defendant  by  deed  assigned  to  the  plaintifft, 
who  were  trustees  for  the  A  Assurance  Society,  and 
as  collateral  security  for  a  mortgage  for  advances 
made  by  the  office,  a  policy  of  assurance  in  the  A 
Society,  and  covenanted  with  the  plaintiffs  to  keep 
it  alive;  and  in  case  he  should  not  do  so,  that  it 
should  be  lawful  for  the  plaintiffs  to  pay  the  pre- 
miums and  keep  it  alive,  and  that  all  sums  so  paid 
by  them  should  be  charged  on  the  land  in  the  same 
way  as  the  original  mortgage-money;  but  there  was 


no  covenant,  on  the  part  of  the  defendant,  to  repay 
any  such  sums  to  the  plaintiffs.  The  defendant 
made  default  in  paying  the  premiums  for  several 
years,  and  such  premiums  were  placed  to  the  credit 
of  the  company  in  their  books,  in  an  account  kept 
by  them  for  that  purpose,  and  were  yearly  debited 
by  them  to  the  mortgpnge  account  of  the  defendant, 
all  which  was  according  to  the  usual  practice  of  the 
office.  The  plaintifllii  then  sued  the  defendant  for  a 
breach  of  covenant,  and  the  defendant  paid  into 
court  \s. : — Held,  that  assuming  the  facts  to  shew 
that  the  plaintiffs  had  paid  the  annual  premiums  to 
the  office,  they  were  not  entitled  to  recover  more 
than  nominal  damages.  Qucere — whether  the  facts 
did  amount  to  payment.  Brown  v.  Price,  27  Law 
J.  Rep.  (n.8.)  C.P.  290;  4  Com.  B.  Rep.  N.S.  598. 
A  lessee  is  entitled  to  recover  from  his  sub-lessee 
substantial,  and  not  merely  nominal,  damages  for  a 
breach  of  an  express  covenant  to  repair,  although, 
at  the  time  of  action  brought,  the  lessee  has  no  rever- 
sion by  reason  of  the  entry  of  his  lessor,  after  such 
breach,  for  a  forfeiture.  Davies  y.  Underwood,  27 
Law  J.  Rep.  (n.8.)  Exch.  113;  2  Hurl.  &  N.  570. 

(I)  Actions  and  Suits. 

The  assignee  of  a  mortgagor  can  sue,  as  assignee 
of  the  revenion,  on  covenants  in  a  lease  by  inden- 
ture by  mortgagor.  CkUhbertson  r.  Irving ^  28  Law 
J.  Rep.  (n.b.)  Exch.  306;  4  Hurl.  &  N.  742. 

A  declaration  in  a  covenant  stated  a  demise  by 
indenture  by  A  B  to  the  defendant,  and  covenants 
by  him  with  A  B  and  his  assigns,  and  alleged  that 
A  B  afterwards  assigned  the  premises  to  the  plaintiff, 
whereby  the  reversion  thereof  came  to  and  vested 
in  the  plaintiff.  It  appeared  that  the  lessor  was 
mortgagor  in  possession,  and  that  the  assignment 
disclosed  the  mortgi^e,  which  shewed  that  the  legal 
estate  was  vested  in  a  trustee  in  trust  for  the  mort- 
gagor, and  that  the  deed  of  conveyance  or  assign- 
ment was  only  executed  by  the  lessor: — Held,  that 
the  declaration  sufficiently  alleged  a  legal  estate  in 
the  plaintiff,  and  that  the  allegation  was  supported 
by  reason  of  an  estate  by  estoppel;  and  that  the 
plaintiff,  as  assignee  of  the  reversion  by  estoppel, 
could  sue  the  lessee  on  covenants  running  with  the 
land.     Ibid. 

A  lessor  held  not  to  be  entitled,  in  respect  of  a 
breach  of  covenant  in  a  lease,  to  follow  the  assets  of 
a  deceased  lessee,  which  had  been  placed  in  settl<i- 
ment  upon  the  marriage  of  the  lessee's  daughter, 
there  being  no  imputation  as  to  the  honesty  with 
which  the  assets  had  been  dealt  with.  DiJhes  y. 
Brookdmead,  29  Law  J.  Rep.  (n.s.)  Chanc.  810; 
2  Giff.  113:  affirmed  SO  Law  J.  Rep.  (n.s.)  Chanc. 
268. 


CRIMINAL  LAW. 

See  the  various  Titles  of  Offences.  Also  Central 
Criminal  Court — Cirtiorari — Costs,  at  Law; 
In  Criminal  Cases  —  Penal  SsayiTUDB  — 
Pleading.] 


CROWN. 

[See  Extent. — The  practice  as  to  entry  of  satis- 
faction on  Crown  Debts  and  on  Judgments  amended 
by  23  &  24  Vict.  c.  115.] 
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CROWN— CUSTOM  AND  PRESCRIPTION. 


Rights  of. 

A  penon  died  intestate,  and  no  claim  being  made 
bj  the  next-of-kin,  the  Solicitor  to  the  Treasurj  admi- 
niatered  to  the  inteatatelB  estate  and  took  possession 
of  the  property  on  behalf  of  the  Crown.  Thirty 
jean  afterwards  the  nezt^f-kln  appeared  and  sub* 
stantiated  his  claim : — Held,  diat  the  Crown  must 
be  treated  as  an  ordinary  administrator  under  similar 
circumstances,  and  that  the  property  must  be  re- 
ftinded,  with  interest  at  4/.  per  cent  Edgaar  ?.  iZey- 
noldM,  27  Law  J.  Rep.  (sr.s.)  Chanc.  562;  4  Drew. 
269. 

An  information  for  the  purpose  of  having  the  title 
of  the  Crown  to  alluvium  gained  from  the  aea 
declared  and  establibhed  is  analogous  to  a  bill  to 
ascertain  boundaries,  and  requires  in  support  of  it 
admissions  or  evidence  shewing  a  title  in  the  Crown 
to  some  lands  in  the  possession  of  the  defendant. 
AUomty  Qeneral  v.  Chambers;  Attorney  General 
▼.  Mees,  4  De  Oex  &  J.  55. 

But  where  the  witnesses  in  support  of  the  informfr* 
tion  deposed  that  the  alluvium  had  been  added  to 
the  mainland  not  gradually  and  imperceptibly  but 
rapidly, — Held,  that  a  sufficient  case  had  been  made 
for  directing  issues.     Ibid. 

Turning  of  cattle  upon  alluvium  by  the  proprietor 
of  land,  not  separated  from  it  by  any  boundary, 
although  without  interruption,  held  not  an  assertion 
of  ^ght  so  acquiesced  in  as  to  raise  a  presumption  of 
title.     Ibid. 

Semble — that  the  title  to  alluvium  arising  from 
artificial  causes  does  not  di£Per  as  to  the  rights  of 
landowners  from  the  title  to  alluvium  arising  from 
natural  causes,  where  the  artificial  causes  ariee  from 
a  frur  use  of  the  land  adjoining  the  sea-shore,  and 
not  fit>m  acts  done  with  a  view  to  the  acquisition  of 
the  sea-shore.     Ibid. 

Where  the  Crown  seeks  to  recover  land  alleged  to 
have  been  reclaimed  finm  the  sea  by  encroachment 
or  purprestnre,  if  the  defiendant  disputes  the  Crown  1b 
right  to  the  soil  between  present  high  and  low  water 
mark,  the  Court  will  direct  issues  to  try  that  right, 
before  inquiring  how  fiir  in  former  times  the  ancient 
high-water  mark  extended  inland ;  and  this  course 
will  be  adhered  to,  notwithstanding  the  hardship  it 
may  impose  upon  the  defendant,  who,  by  admitting 
the  soil  on  which  he  has  done  acts  of  ownership  to 
be  part  of  the  foreshore,  will  in  effect  have  proved 
the  case  of  the  Crown,  in  the  event  of  his  &iling  to 
satisfy  a  jury  that  a  grant  must  be  presumed. 
AUorneif  QeienU  v,  CbMsiiherloMie,  4  Kay  &  J. 
292. 

But  if  in  a  case  like  the  above  the  defendant 
admits  the  Crown's  title  to  the  soil  between  present 
high  and  low  water  marks,  then,  upon  an  inquiry 
what  is  the  boundary  of  the  foreshore,  the  onus 
would  be  thrown  upon  the  Crown  of  shevring  that 
the  hig^-water  mark,  in  former  timesy  extended 
frirther  inland  than  at  present— sem^^tf.    Ibid. 


CURSITOB  BARON. 
[Office  of,  abolished  by  19  &  20  Vict  c.  86.] 


CROWN  OFFICE. 

[The  Act  for  abolishing  certain  Offices  on  the 
Crown  Side  of  the  Court  of  Queen *s  Bench,  and  for 
regulating  the  Crown  Office,  amended  by  23  &  24 
Vict.  c.  54.] 


CUSTOM  AND  PRESCRIPTION. 


(AWh 
(B)  Cb 


OBHKBAL. 

Custom  of  Lohdov. 


(A)   Iir  OBNERAL. 


A  claimed  a  right  of  common  over  a  Crown  iurest 
in  respect  of  an  allotment  of  waste  land  made  to 
him  under  an  Indosure  Act  in  1810,  and  relied  on 
an  uninterrupted  enjoyment  for  thirty  years,  under 
the  2  &  3  Will.  4.  c.  71 .  s.  1  -.—Held,  that  this  claim 
might  be  defeated  by  shewing  that  the  enjoyment  of 
the  right  commenced  in  1810,  and  that  the  grant 
of  any  right  over  the  forest  was  made  absolutely  void 
by  a  statute  passed  previously  to  1810.  MiU  v.  the 
Ccmmiatumer  in  charge  of  ike  New  Forest,  25  Law 
J.  Rep.  (JKS.)  C.P.  212;  18  Com.  B.  Rep.  60. 

Qu^re— whether  the  2  &  3  Will.  4.  c.  71.  applies 
to  a  case  in  which  the  right  claimed  could  not  have 
been  legally  granted  by  reason  of  the  express  prohi- 
bition contained  in  a  statute.     Ibid. 

To  an  action  of  trespass  quare  dauMttrnf regit  the 
defendant  justified  under  a  custom  for  the  inhabit- 
ants of  H  to  take  water  from  a  well  in  the  phuntifTs 
close,  and  proved  a  continuous  use  of  the  well  by 
the  inhabitants.  It  was  al«o  proved  that  in  1809 
the  close  in  question  was  allotted  to  the  plaintiff 
under  an  indosure  act,  which  incorporated  the 
General  Indosure  Act  (41  Geo.  3.  c.  ]09.),seGtion  10. 
of  which  empowers  the  Commissioners  to  set  out 
roads,  ways,  an^  watering-places,  and  by  section  11, 
all  ways  which  are  not  so  set  out  are  to  be  extin- 
guished. Section  14.  directs  that  the  allotnoents  are 
to  be  in  lieu  of  all  rights  of  common  and  all  other 
rights  to  which  the  allottees  were  entitled,  and  enacts 
that  after  the  making  of  the  award,  all  rights  of  com- 
mon, and  all  rights  whatsoever  intended  by  the  local 
act  to  be  extinguished,  are  to  cease.  Neither  the 
local  act  nor  the  award  contained  any  reference  to 
the  well  or  to  any  way  to  it,  but  the  latter  did  set 
out  certain  watering-places  and  ways  to  them:— 
Held,  that  the  award  and  act  had  not  the  effect  oi 
extinguishing  the  well,  either  directly  or  indirectiy, 
by  reason  of  the  way  to  it  being  put  an  end  to,  and 
that  the  right  claimed  by  the  defendant  was  there- 
fore proved.  Mace  v.  Waird,  26  Law  J.  Rep.  (n.s.) 
Q.B.  133;  7  E.  &  B.  884. 

To  a  declaration  by  the  plaintiff  as  reversioner  of 
land,  ailing  that  the  defendant  dug  and  excavated 
stone*  and  sand  and  converted  the  same  to  his  use, 
and  made  holes  and  excavations  in  the  land,  and 
erected  mounds  of  earth  and  rubbish,  so  as  perma- 
nently to  alter,  damage,  injure  and  spoil  the  surfiice 
of  the  land,  the  defendant  pleaded  that  R  was  seised 
in  fee  of  the  mines  and  stone  within  certain  parts  of 
the  lordship  of  B»  and  that  R,  and  all  whose  estate 
he  had,  and  his  and  their  tenants,  from  time  imme- 
morial, had  been  used  and  accustomed  of  right  as 
often  as  it  might  be  necessary  for  the  purpose  of 
effectually  working  the  said  quarries,  to  enter  upon 
the  waste  lands  within  the  part  of  the  lordship 
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within  wbich  the  quarries  were  situate,  and  to  dig 
through  the  same  to  the  quarries,  and*  to  raise  the 
stone  and  carrj  away  the  same,  doing  no  more  than 
necessary  for  the  purpose  aforesaid.  The  plea  then 
alleged  a  demise  hy  B  to  the  defendant  of  a  quarry 
of  stone  under  these  lands  and- justifying  the  acts 
complained  of  in  exercise  of  the  above  right.  The 
defendant,  aiso,  pleaded  statutory  prescriptire  pleas, 
alleging  the  enjoyment  of  the  right  for  forty  and 
twenty  yean  respectiTely: — Held,  on  demurrer,  that 
the  pleas  were  good.  Rogers  v.  Taylor,  26  Law  J. 
Rep.  (v.s.)  Exch.  203;  1  Hurl.  &  N.  706. 

The  plaintiff  sold  goods  to  the  defendants  to  be 
delivered  free  on  board  at  Liverpool.  The  defen- 
dants directed  the  goods  to  be  put  on  board  a 
steamer  to  Trieste.  The  goods  were  placed  on 
board  such  steamer  by  the  plaintiff,  who  parted  with 
the  control  over  them,  and  placed  them  under  the 
control  of  the  defendants,  and  when  the  plaintiff  so 
placed  them  on  board,  he  did  so  with  the  intention 
of  delivering  them  to  the  defendants.  By  the  cus- 
tom of  the  trade,  the  price  of  goods  to  be  delivered 
free  on  board  was  not  payable  before  production  of 
the  bill  of  lading,  or  some  other  document  giving 
evidence  of  their  being  on  board;  but  as  the  owners 
of  the  steamer  refused  to  give  a  bill  of  lading  or 
other  document  of  the  goods  being  on  board,  without 
the  freight  was  previously  paid,  and  as  the  defen- 
dants, when  informed  thereof,  declined  to  have  any- 
thing to  do  with  the  matter,  Uie  plaintiff  was  unable 
to  comply  with  such  custom  without  paying  the 
freight.  The  plaintiff,  however,  had  never  under- 
taken to  pay  the  flight  or  to  take  out  a  bill  of 
lading: — Held,  that  the  plaintiff  was  entitled  to 
recover  the  price  of  the  goods  as  sold  and  delivered, 
notwithstanding  the  custom,  as  the  defendants  must 
be  taken  to  have  dischaiged  the  plaintiff  from  the 
strict  observance  of  it  Orem  v.  Sichdl,  29  Law  J. 
Rep.  (h.b.)  C.P.  218;  7  Com.  B.  Rep.  (n.b.)  747. 

To  an  action  for  disturbance  of  common,  the 
defendant  pleaded  a  prescriptive  right,  as  occupier 
of  certain  land,  to  common  of  pasture  for  one  cow, 
and  three  fourth  parts  to  a  right  of  common  of 
pasture  for  one  other  cow,  and  a  prescriptive  right 
in  L,  as  occupier  of  other  land,  to  one  fourth  part  of 
a  right  of  common  of  pasture  for  one  cow;  the 
defendant  then  justifying  in  his  own  right,  and  as 
the  servant  of  L  in  putting  two  cows  upon  the  com- 
mon:— Held,  that,  whether  or  not  there  could  be  a 
right  to  common  of  pasture  for  a  fraction  of  one 
animal,  the  plea  was  bad,  as  the  allegation  of  a  right 
to  three-fourths  of  a  right  was  unintelligible.  NiehoU 
V.  Chapman,  29  Law  J.  Rep.  (n.s.)  Exch.  461;  6 
Hurl.  &  N.  643. 

Whether  a  right  can  legally  exist  in  an  officer  of 
the  Crown  to  m11  the  soil  of  the  Crown  and  not 
account  for  the  proceeds,  quart;  but,  if  it  can  legally 
exist,  such  right  ought  to  be  established  by  evidence 
cogent  and  invincible.  Attorney  General  v.  Mik- 
thtae^  27  Law  J.  Rep.  (n.8.)  Chanc.  761;  4  Kay 
&  J.  679. 

SembU—hn  office  of  trust  under  the  Crown  cannot 
be  annexed  to  a  manor.    Ibid. 

A  profit  a  prendre  in  anotheriB  soil  cannot  be 
claimed  by  custom,  however  ancient,  uniform  and 
clear  the  exercises  of  that  custom  may  be.    Ibid. 

A  right  to  carry  away  the  soil  of  another,  without 
stint,  cannot  be  claimed  by  prescription;  nor  can  the 


claim  be  sustained  by  evidence  of  a  lost  grant. 
Ibid. 

(B)  Custom  or  London. 

[This  special  custom  abolished  by  19  &  20  Vict. 
c94.] 

The  custom  of  London  which  authorized  the 
raising  of  a  building  on  an  old  foundation  so  as  to 
obstruct  the  passage  of  light  and  air  through  the 
ancient  whidows  of  a  neighbour's  house  is  abrogated 
by  section  3.  of  the  statute  2  &  3  Will.  4.  c.  71. 
The  Merchant  Taylors*  Co.  v.  TnuooU  (Ex.  Ch.), 

25  Law  J.  Rep.  (n.s.)  Exch.  173;  nom.  TruseoU  v. 
the  Merchant  Taylors'  Co,,  11  Exch.  Rep.  855. 

A  freeman  of  London,  upon  his  fint  marriage, 
conveyed  real  and  personal  estate  to  trustees  upon 
trust  to  sell  and  invest,  and  pay  the  dividends  to  his 
wife  for  life,  afterwards  to  himself  for  life,  and  to 
divide  the  capital  amongst  the  children  as  he  and 
she,  or  the  survivor,  should  appoint,  and  in  defiiult 
to  the  child  or  children  of  the  marriage,  to  be  vested 
when  he,  she  or  they  should  attain  twenty-one. 
There  was  one  child  of  this  marriage,  and  the  wife 
died.  The  powers  were  not,  nor  was  either  of  them, 
ever  exercised.  The  freeman  upon  his  second  mar- 
riage assigned  personal  estate  to  trustees  upon  trust 
to  invest  and  pay  the  dividends  to  the  second  wife 
for  life  in  case  she  should  survive  him,  and  after  her 
death  to  assign  the  capital  to  the  children  of  the 
marriage  as  he  and  she,  or  the  survivor,  should 
appoint,  and  in  de&ult  to  the  children  of  that  mar- 
riage who,  being  sons,  should  attain  twenty-one,  or 
being  daughters  should  attain  twenty-one  or  marry, 
in  equal  shares.  And  it  was  declared  that  the  pro- 
vimon  for  the  wife  was  not  for  her  jointure  or  in  bar 
and  satisfaction  of  dower.  There  were  two  children 
of  this  marriage,  and  the  wife  survived.  The  powers 
were  not,  nor  was  either  of  them  ever  exercised.  The 
freeman  died  intestate.  In  a  suit  for  the  administn- 
tion  of  his  estate  the  Court  obtained  the  certificate 
of  the  Lord  Mayor  and  Aldermen  of  London,  and 
held,  that  as  to  the  eldest  child  there  was  no  custom 
of  the  city  of  London  that  in  order  to  participate  in 
the  orphansge  share  he  was  bound  to  collate  his  con- 
tingent interest  under  the  first  settlement.  Held^ 
also,  in  the  same  manner  as  to  the  children  of  the 
second  marriage  in  regard  to  the  second  settlement, 
Held,  alio,  that  it  being  for  the  benefit  of  the  first 
child  to  take  under  the  settlement  rather  than  hia 
share  in  the  residue,  the  Court  elected  for  him  so  to 
do.  Held,  also,  that  the  widow  was  not  barred  bjr 
,any  custom  of  the  city  of  London  of  her  customary 
share,  chamber  and  paraphernslia.    Bhsnt  y.  Ladt, 

26  Law  J.  Rep.  (n.s.)  Chanc.  148. 

Where  a  freeman  of  the  city  of  London  by  his 
will  appoints  an  executor,  the  whole  of  the  persona] 
property  is  taken  out  of  the  custom;  but  where  no 
executor  is  appointed,  the  custom  is  only  displaced 
to  the  extent  of  the  disposition  contained  in  the 
will.  Chappell  v.  ffaynes,  27  Law  J.  Rep.  (ff.8.) 
Chanc.  386;  4  Kay  &  J.  163. 


CUSTOMS. 
[See  RivBNui.] 
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DAMAGES;  (A)  When  and  fob  what  becovebable. 


DAMAGES. 

[Assessment  of,  see  Costs,  at  Law  (D)  (a) — 
Carrier  (R)— Covenant  (H) — Slave  Trade.] 

(A)  When  and  for  what  recoverable. 

(a)  Jngenercd, 

(b)  In  AcHonafor  Breach  of  Contract, 
{cj  In  Coats  of  Accidental  Death,  under 

9  <it  10  VicL  c.  93. 
Substantial  or  Nominal  Damages. 
Special  and  General  Damaob. 
Criterion  and  Measure  of  Damages. 
Liquidated  Damages. 
Excessive  Damages. 
Set-off  of  Damages. 
Pleading  and  Evidence. 


(A)  When  and  for  what  recoverable. 

(a)  In  general. 

An  action  will  not  He  for  a  bare  revocation  of  an 
authority  to  sell  on  commission,  although  the  party 
to  whom  the  authority  was  given  may  be  entitled  to 
remuneration  for  work  which  he  may  have  done  in 
pursuance  of  the  authority  and  before  revocation,  if 
the  terms  of  the  employment  were  such  that  a  con- 
tract to  pay  such  remuneration  might  be  implied. 
Simpaon  v.  Lamb,  25  Law  J.  Rep.  (n.s.)  C.P.  113; 
17  Com.  B.  Rep.  603. 

The  plaintiffs  were  clerical  agents,  and  on  being 
employed  to  buy  or  sell  livings  charged  a  fee  of  three 
guineas  for  entering  the  particulars  in  their  books 
and  making  inquiries,  and  bl.  per  cent,  upon  the 
purchase^ money  on  a  sale  being  effected.  The 
defendant  employed  them  to  sell  an  aclvowson,  and, 
as  the  value  was  large,  they  consented  to  forego  the 
fee  of  three  guineap.  The  defendant  having  after- 
wards himself  sold  the  advow^on,  the  plaintiffs 
brought  an  action,  and  in  the  first  count  of  the 
declaration  claimed  the  amount  of  the  commission, 
&c.,  as  damages  for  wrongful  revocation  of  the 
authority  to  sell;  and  they  also  made  a  claim  on  a 
qitanlum  meruit: — Held,  that  they  were  not  entitled 
to  recover  on  the  special  count, — nor  upon  the 
quantum  meruit,  as  there  was  no  evidence  of  any- 
thing done  by  them  which  was  not  ordinarily  covered 
by  the  fee  of  three  guineas.     Ibid. 

Qucare — whether  the  plea  of  **  Not  guilty**  to  a 
declaration  for  a  wrongful  revocation  of  an  authority 
to  sell,  puts  in  issue  anything  but  the  fact  of  revoca- 
tion.    Ibid. 

The  plaintiffs,  being  corn-factors,  bought  a  quan- 
tity of  barley  which  was  warranted  to  be  seed  barley 
of  a  particular  quality,  and  in  the  course  of  their 
trade  re- sold  it,  with  a  like  warranty,  to  certain  per- 
sons, who  sowed  it  on  their  land  believing  that  it 
was  of  the  stated  quality.  The  crop  which  came 
up  was  of  an  inferior  kind  of  barley,  and  claims  were 
made  upon  the  plaintiffs  by  the  sub- purchasers  for 
compensation  in  respect  of  the  damage  which  they 
had  suffered,  and  the  plaintiffs  agreed  to  satisfy 
them ;  but  no  sum  was  fixed.  In  an  action  by  tho 
plaintifll^  against  the  defendant  it  was  held  (Wiyht- 
many  J.  hcesitanle)^  that  they  might  recover  the 
amount  of  damage  which  the  sub-purchasers  had 
suffered,  as  they  were  liable  to  pay  it  to  them, 
though  they  had  not  in  reality  paid  anything,  and 


might  never  be  forced  to  pay.  Randall  v.  Roper  or 
Raper,  27  Law  J.  Rep.  (n.s.)  Q.B.  266;  £.  B. 
a,  E.  84. 

The  defendant,  in  writing,  requested  the  plaintiff 
to  pay  the  amount  of  a  bill  of  exchange  accepted  by 
H,  and  then  continued  as  follows: — "  I  request  you 
to  commence  an  action  against  H,  and  to  try  the 
same  at  on  early  assizes  for  tJie  recovery  of  the  amount 
of  the  said  bill  and  interest  And  I  hereby  agree  to 
be  answerable  to  you  for  the  due  payment  of 
the  amount  of  the  said  bill  and  interest,  which 
you  may  pay  to  ***,  and  for  all  costs,  damages 
and  expenses  which  you  may  sustain  by  reason  of 
such  payment,  and  the  trying  of  the  said  action, 
against  H,  and  in  any  manner  relating  or  in- 
cidental thereto.**  The  plaintiff  commenced  and 
tried  the  action  against  H,  who  obtained  a  ver- 
dict, and  consequently  the  plaintiff  was  obliged  to 
pay  him  his  cost«.  The  plaintiff  also  became  liable 
to  pay  the  bill  of  costs  of  his  own  attorney,  but  at 
the  time  the  action  was  brought  he  had  not  paid  it: 
— Held,  in  an  action  upon  the  above  undertaking, 
that  the  plaintiff  was  entitled  to  recover  from  the 
defendant,  not  only  the  money  which  he  had  paid 
to  H,  but  also  that  which  he  was  liable  to  pay  to 
his  own  attorney.  Spark  v.  Bealop,  28  Law  J. 
Rep.  (N.8)  Q.B.  197;  1  £.  &  E.  563. 

(5)  In  Actions  for  Breach  of  Contract. 

In  actions  for  breach  of  contract,  no  damages  can 
be,  in  general,  recovered,  that  are  incapable  of  being 
specifically  stated  and  appreciated-  with  certainty, 
and  which  depend  merely  on  the  feelings  or  inclina- 
tion of  the  jury  to  give.  Hamlin  v.  the  Great 
Northern  Rail.  Co.,  26  Law  J.  Rep.  (n.s.)  Exch. 
20;  1  Hur].&  N.  408. 

The  plaintiff,  a  person  in  business,  travelled  to 
meet  his  customers,  booked  himself  by  the  defen- 
dants* railway  as  a  pasfu^nger  from  Lcmdon  to  Hull 
by  a  train,  which  the  defendants  advertised  to  arrive 
at  Hull  the  same  night.  On  reaching  Grimsby, 
where  the  defendants'  line  ended,  it  was  found  that 
the  Hull  train  had  left,anda]th<)u>;h  the  plaintiff  might 
have  reached  Hull  that  night  by  taking  a  special 
conveyance  and  hiring  a  boat  to  cross  the  Humber, 
he  remained  at  Grimsby  and  proceeded  by  train  the 
next  morning,  but  he  was  too  late  to  reach  Driffield 
and  other  places  by  the  hour  he  had  previously 
appointed  for  meeting  his  customers,  and  in  con- 
sequence he  was  obliged  to  hire  conveyances  to  see 
some  of  his  customers  elsewhere,  and  was  detained 
several  days  waiting  for  the  market-days  to  see 
others.  The  plaintiff  having  brought  an  action 
against  the  defendants  for  breach  of  their  contract  to 
convey  him  to  Hull, — Held,  that  he  was  only  enti- 
tled to  recover  the  amount  of  hotel  expenses  at 
Grimsby,  and  the  railway  fare  the  next  day  to  Hull, 
and  was  not  entitled  to  recover  for  any  damage  what- 
ever occasioned  by  his  not  reaching  Driffield  and 
other  places  by  the  time  he  might  have  reached 
them  iflhe  defendants  had  performed  their  contract. 
Ibid. 

The  plaintiff,  having  contracted  with  S  to  repair 
a  machine,  employed  the  defendant  to  make  part  of 
the  machinery,  a  fire-box,  but  did  not  inform  him  of 
his  contract  with  S.  The  defendant  failed  to  com- 
plete his  contract  within  the  time  specified,  but  the 
interval  between  that  time  and  the  time  fixed  for 
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the  completicm  of  the  plaintiff's  contract  with  S 
was  sufficient  to  have  enabled  the  plaintitf  to  have 
got  a  fire-box  made  elsewhere.  The  pUintifF  for 
want  of  the  fire-box  fiuled  to  complete  his  contract 
with  8,  and  being  sued  by  him  paid  damages: — 
Held,  that  such  damages  were  not  recoverable  by 
the  plaintiff  from  the  defendant  as  the  result  of  the 
defendant^  breach  of  contract,  within  the  rule  laid 
down  in  Hadiey  v.  BaxendaU,  P^rtnum  ▼.  Mid- 
dleion,  27  Law  J.  Bep.  (m.s.)  G.P.  231;  4  Com.  B. 
Rep.  N.S.  822. 

(c)  In  Oamt  ofAecidental  Death,  wuUr 
d  <!;  10  Viet  e.  93. 

Legal  liability  alone  is  not  the  test  of  injury,  in 
respect  of  which  damai<es  may  be  recovered  under 
Lord  Gampbeirs  Act  (9  &  10  Vict.  c.  93).  A  rea- 
sonable expectation  cnf  pecuniary  advantage  by  the 
relative  remaining  alive  may  be  taken  into  account 
by  the  jury,  and  damages  may  be  given  in  respect  of 
that  expectation,  if  it  be  disappointed,  and  the  proba- 
ble pecuniary  loss  thereby  sustained.  Butno  damages 
can  be  given  in  respect  of  funeral  expenses  or  mourn- 
ing ;  the  incurring  of  such  expenses  not  being  **  in- 
jury resulting  from  the  death  *^  within  the  meaning 
of  the  2nd  section.  Dalton  v.  the  South-Battem 
Bail,  Co.,  27  Law  J.  Rep.  (n.8.)  C.P.  227;  4  Com. 
B.  Rep.  N.S.  296. 

In  an  action  on  the  9  &  10  Vict.  c.  93,  for  injury 
resulting  fW>m  death,  the  damages  should  be  calcu- 
lated in  reference  to  a  reasonable  expectation  of 
pecuniary  benefit,  as  of  right  or  otherwise,  fh>m  the 
continuance  of  the  life.  FraftkUn  v.  the  SwUh- 
Eoitem  Rail.  Co.,  8  Hurl.  &  N.  211. 

In  an  action  by  a  father  for  injury  resulting  from 
the  death  of  his  son,  it  appeared  that  the  father  was 
old  and  infirm,  that  the  son,  who  was  young  and 
earning  good  wages,  assisted  his  father  in  some  work 
for  which  the  fiither  was  paid  3«.  QtL  a  week.  The 
jury  having  fbund  that  the  Ikther  had  a  reasonable 
expectation  of  benefit  from  the  continuance  of  his 
ton's  life, — Held,  that  the  action  was  maintainable. 
Ibid. 

<B)  SVBSTAHTIAL  OB  NOMIITAL  DAMAOBi. 

[See  CoTENAiTT  (H):  Broun  v.  Price.] 

The  plaintiff;  on  the  SOth  of  October  1857,  agreed 
to  buy  and  the  defendant  to  sell  400  parcels  of  iron, 
to  be  delivered  immediately,  and  to  be  paid  for  by 
a  bill  at  four  months.  The  bill  was  given  and  was 
dishonoured  on  the  4th  of  March  1858.  100  par- 
cels of  iron  were  duly  delivered,  and  a  delivery 
Older  was  given  by  the  defendant  for  the  other  800, 
and  that  order  was  indorsed  on  the  19th  of  Novem- 
ber by  the  plaintiff  to  his  bankers,  H  Sl  Co.  On 
the  17th  of  November  the  defendant  suspended 
payment,  and  the  contract  to  deliver  was  broken  on 
the  19th  of  November.  The  plaintiff  was  adjudi- 
cated a  bankrupt  on  the  10th  of  February  1858, 
and  though  the  holders  of  his  acceptance  claimed  to 
be  creditors  against  him  for  the  amount,  they  did 
not  prove  against  his  estate,  and  he  did  not  pay  any 
part  of  it.  The  defendant  had  paid  to  the  holders 
(his  indorsees)  a  composition  of  Bs.  in  the  pound, 
amounting  to  577 L  10«. : — Held,  in  an  action  brought 
by  H  &  Co.  in  the  name  of  the  plaintiff  to  recover 
the  value  of  the  iron,  that  they  were  only  entitled 
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to  recover  nominal  damages.  Griffiths  ▼.  Perry, 
28  Law  J.  Rep.  (n.s.)  Q.B.  204;  1  £.  &  £.  680. 

Whero  in  an  action  of  contract  the  damages  are 
not  mere  matter  of  computation,  and  there  is  any 
view  upon  which  the  jury  might  not  unreasonably 
consider  that  there  was  a  breach  of  contract,  but  no 
substantial  damage,  a  verdict  for  the  plaintiff  for 
merely  nominal  damages  will  not,  epecially  if  the 
matter  in  dispute  is  only  a  small  sum,  be  set  aside. 
NuAol  V.  Beatwiek,  28  Law  J.  Rep.  (n.s.)  Exch.  4. 

A  declaration  after  stating  that  the  plaintiff  was 
about  to  institute  a  suit  in  the  Divorce  Court 
against  his  wife,  for  the  dissolution  of  their  mar- 
riage, and  that  the  defendant  was  a  surgeon  and 
apothecary,  alleged,  that  in  consideration  that  the 
plaintiff  would  retain  and  employ  the  defendant  to 
collect  and  prepare  the  medical  and  other  evidence 
necessary  to  such  suit,  and  to  attend  and  give  evi- 
dence at  the  trial  for  certain  fees  and  reward,  the 
defendant  promised  to  use  due  diligence,  8rc.  in 
collecting  and  preparing  the  evidence  for  the  said 
suit,  and  to  appear  as  a  witness  and  to  give  testimony 
at  such  trial.  Breach,  that  the  defendant  did  not 
appear  at  the  trial,  by  reason  whereof  the  plaintiff 
was  obliged  to  withdraw  the  record.  The  defendant 
pleaded  non  assumpsit.  At  the  trial  there  was  evi- 
dence of  the  contract  as  alleged,  and  of  the  defendant 
having  represented  to  the  plaintiff  that  he  might 
safely  take  his  case  into  the  Divorce  Court: — Held, 
that  the  action  lay,  and  that  the  plsintiff  was  entitled 
to  recover  substantial  damages  against  the  defendant 
for  his  non-attendance  as  such  witness,  without  shew- 
ing that  the  plaintiff  would  have  succeeded  in  the 
Divorce  Court  if  the  testimony  of  the  defendant  had 
been  given  there.  Teat/nan  v.  Demptey,  29  Law  J. 
Rep.  (n.8.)  C.P.  177;  7  Com.  B.  Rep.  N.S.  028. 

(C)  Special  Airi>  Gbnkral  Damaob. 

In  an  action  by  a  surgeon  and  accoucheur  for 
slander,  imputing  to  him,  in  words  spoken  to  one  D, 
that  a  female  servant  of  his  had  had  a  chUd  by  him ; 
special  damage  that  D  had  refused  to  employ  him  in 
his  profession, — the  Court  held,  that  he  was  entitled 
to  recover  such  damage  as  the  jury  might  consider 
had  arisen  from  that  particular  loss  of  employment, 
but  not  to  such  general  damage  as  might  be  sup- 
posed to  have  arisen  from  repetitions  of  the  slander. 
Dixon  V.  Smith,  29  Law  J.  Rep.  (n.s.)  Exch.  126; 
5  Hurl.  &  N.  460. 

Quaare — whether  in  an  action  for  slander  not 
actionable  per  as,  the  plaintiff  can  go  into  general 
damage  beyond  the  special  damage  laid.  Sanble — 
that  he  cannot.     Ibid. 

(D)  Cbitbrion  and  Mbabubk  or  Damages. 

[See  amU  (A)  (e) ;  and  see  Assignment  (B)  :  Walt» 
ion  ▼.  McLean,  ante,  page  34 — Ship  and  Shipping: 
Smith  V.  M'Gvire.] 

In  an  action  for  the  non-delivery  of  a  ship  at  the 
time  contracted  for,  the  jury  gave  as  damages  the 
difference  between  the  profits  she  would  have  earned 
if  delivered  at  that  time,  when  freights  were  high, 
and  the  profits  she  did  earn  when  delivered  sev^ 
months  later,  when  freights  were  low.  That  being 
the  measure  of  damages  agreed  to  at  the  trial,  the 
Court  refused  to  disturb  the  verdict.  Fletcher  v. 
Tayleur,  25  Law  J.  Rep.  (n.s.)  C.P.  65;  17  Com. 
B.  Rep.  21. 
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Semble,  per  JervU,  CJ,  and  WUUs,  /.j^  that,  as 
in  the  cam  of  a  breach  of  a  contract  to  pay  money, 
the  interest  of  the  money  is  the  measure  of  damages, 
BO  in  the  case  of  a  breach  of  a  contract  to  deliver  a 
chattel,  the  measure  of  damages  should  be  the  average 
pro6t  made  by  the  use  of  such  a  chattel.     Ibid. 

The  defendant  agreed  to  deliver  to  the  plaintiff 
]  00  casks  of  a  certain  description  of  tallow  at  a  cer- 
tain sum,  payment  to  be  made  by  the  plaintiff  in 
advance.  The  plaintiff  having  prepaid  the  price, 
the  defendant  delivered  tallow  of  an  inferior  descrip- 
tion, which  the  plaintiff,  after  objecting  to  it  and,  as 
the  jury  found,  without  taking  to  it  as  owner,  re-sold 
within  a  reasonable  time  for  a  less  sum  than  he  had 
prepaid,  and  then  sought  to  recover  the  difference 
from  the  defendant  in  an  action,  not  for  money  had 
and  received,  but  fhr  damages  for  the  delivery  of 
inferior  tallow : — Held,  that  the  prepayment  by  the 
plaintiff  could  not  be  taken  into  consideration  in 
apportioning  the  damages,  but  that  the  true  measure 
was  the  difference  between  the  ralue  in  the  market 
of  tallow  of  the  quality  contracted  for,  at  the  time  of 
the  delivery,  and  the  amount  made  by  the  re-sale  of 
the  tallow  actually  delivered.  Loder  v.  KekuU^ 
27  Law  J.  Rep.  (if .8.)  C.P.  27;  S  Com.  B.  Rep. 
N.S.  128, 

On  a  covenant  with  an  insurance  company,  to 
keep  up  a  policy  in  their  office,  as  security  for 
money  lent  by  them,  the  policy  being  dropped  after 
the  first  year,  and  the  principal  and  interest  having 
been  recovered  by  judgment,  the  measure  of  damage 
is  not  the  premiums  which  would  have  been  payable 
to  the  company  had  the  policy  been  kept  up;  the 
true  principle  in  such  a  case  is  the  real  injury,  if  any, 
sustained,  either  through  loss  of  the  security,  or  the 
expenses  incurred  in  effecting  another  insurance. 
The  National  Astur.  Co.  v.  Best,  27  Law  J.  Rep. 
(w.s.)  Excb.  19;  2  Hurl.  &  N.  605. 

The  amount  due  on  a  judgment,  deducting  pay- 
ments made  and  proved  at  the  trial,  or  the  amount 
due  for  costs  on  a  contract  to  pay  costs  for  suing,  are 
*'  matters  of  calculation,''  which  may  be  referred  to 
the  Master  to  inquire.     Ibid. 

Where  a  writ  of  ea.  so.  is  countermanded  by  the 
plaintiff's  attorney,  before  any  arrest  of  the  defen- 
dant, his  arrest  under  the  writs  of  other  parties,  does 
not  make  him  in  custody  at  the  suit  of  the  first 
plaintiff;  and  a  discharge  by  such  plaintiff^s  attorney 
from  such  custody  is  no  disChaige  of  the  debt 
Ibid. 

If  a  person  contracts  with  another  for  the  sale  of  a 
particular  article,  and  breaks  his  contract,  the  proper 
damages  are  such  as  may  fairly  and  reasonably  be 
considered  either  as  arising  naturally  from  the  breach 
of  contract,  or  such  as  may  reasonably  be  supposed 
to  have  been  in  the  contemplation  of  the  parties  at 
the  time  they  made  the  contract  as  the  probable 
result  of  the  breach  of  it.  Smeed  v.  Foord,  28  Law 
J.  Rep.  (N.B.)  Q.B.  178 ;  1  E.  &  E.  602. 

The  defendant  contracted  to  deliver  to  the  plain* 
tiff,  a  farmer,  a  steam  thrashing-machine  within 
three  weeks  from  the  24th  of  July,  but  did  not  do 
so  till  the  1 1th  of  September.  The  plaintiff,  as  the 
defendant  well  knew,  was  in  the  habit  of  thrashing 
out  his  wheat  in  the  field,  and  sending  it  off  at  once 
to  the  market.  In  consequence  of  the  non-delivery 
of  the  machine,  it  became  necessary  to  carry  the 
wheat  home  and  to  stack    it     The    wheat   was 


damaged  by  exposure  to  weather,  so  that  it  wm 
necessary  to  dry  it  in  a  kiln,  and  the  quality  was 
much  deteriorated,  and  before  it  could  be  sold  the 
price  had  fallen.  The  defendant  knew  that  the 
machine  was  wanted  for  immediate  use  at  the  time 
appointed  for  the  delivery,  but  he  led  the  plaintiff 
on  from  day  to  day  to  believe  that  it  would  be 
shortly  delivered : — Held,  in  an  action  for  the  non- 
delivery of  the  machine,  in  accordance  with  the  rule 
laid  down  in  Hadley  v.  BaxtndaU,  that  the  plaintiff 
was  entitled  to  recover  damages  in  respect  of  the 
deterioration  of  the  quality  of  the  wheat,  in  respect 
of  the  expense  of  carrying  and  stacking  it,  and  in 
respect  of  the  expense  of  kiln-drying.     Ibid. 

Held,  also,  that  the  plaintiff  was  not  entitled  to 
damages  in  respect  of  the  fiill  in  the  market  price. 
Ibid. 

The  defendant  distrained  and  sold  sheep  of  the 
plaintiff  (who  rented  the  eatage  of  the  tenant)  for 
rent  due;  there  being  cattle  and  horses  of  the  plain- 
tiff on  the  land,  which  might  have  been  distrained; 
and  the  jury  having,  on  counts  in  trover  and  tr^- 
paas,  found  for  the  plaintiff  for  the  value  of  the  sheep 
of  which  he  had  been  deprived, — Held,  that  the 
sheep  not  being  distrainable  at  common  law,  and 
the  taking  and  selling,  therefore,  having  been  un- 
lawful, the  action  could  be  maintained;  and  that  the 
full  value  was  recoverable.  Keen  v.  Prieit,  28 
Law  J.  Rep.  (n.s.)  Exch.157;  4  Hurl.  &  N.  236. 

W,  being  agent  to  sell  for  two  distinct  principals, 
A  and  the  defendant,  both  dealers  in  manure,  con- 
tracted with  the  plaintiff  to  take  back  manure  which, 
as  agent  for  A,  he  had  supplied  to  the  plaintiff,  on 
condition  that  the  plaintiff  would  take  certain  other 
manure,  which  the  defendant  dealt  in,  instead, 
and  which  W  warranted,  it  being,  as  the  jury 
found,  usual  to  sell  such  manure  with  a  warranty. 
The  defendant  executed  the  order  for  the  latter 
manure,  and  received  payment  from  the  plaintiff, 
who  was  also  a  dealer  in  manure,  and,  as  the  defen- 
dant knew,  purchased  to  sell  again.  The  plaintiff, 
having  re-sold  the  manure  to  different  purchasers, 
was  threatened  with  an  action  by  one  of  them  for 
loss  sustained  by  reason  of  the  manure  being,  as  was 
proved,  of  an  inferior  quality,  and  the  plaintiff  made 
good  the  loss,  but  no  complaints  were  made  by  the 
other  purchasers : — Held,  first,  that  the  defendant 
was  lialbe  to  the  plaintiff  in  an  action  on  the  war^ 
ranty  given  by  W;  secondly,  that  the  difference 
between  the  value  of  the  manure  supplied,  and  its 
value  if  it  had  been  according  to  the  warranty,  was 
a  correct  measure  of  damages.  SembU — that  the 
loss  which  the  plaintiff  made  good  to  his  vendee 
was  damage  naturally  arising  from  the  defendantls 
breach  of  contract,  and  for  which  he  was  liable  to 
the  plaintiff.  SemJble — that  if  the  two  contracts  made 
by  W  with  the  plaintiff  were  to  be  considered  as 
only  one,  the  plaintiff  had  sufficient  interest  in  it  to 
maintain  this  action.  Dingle  v.  jETore,  29  Law  J. 
Rep.  (n.b.)  C.P.  148;  7  Com.  B.  Rep.  N.&  145. 

The  plaintiff,  having  contracted  with  the  defen- 
dant to  buy  of  him  a  lot  of  sheep  at  a  certain  price 
(less  than  the  market  price),  to  be  paid  for  on  deli- 
very, took  away  five,  for  which  he  paid  in  a  day 
or  two,  and  agreed  to  take  the  rest  in  a  fortnight. 
Within  that  time,  before  any  application  for  the 
remainder,  the  defendant  sent  them  away  and  re- 
sold them.    The  vendee  then,  within  the  fortnight. 
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applied  fbr  half  of  them,  offering  to  pay  for  them  ; 
aud,  finding  that  thej  were  re-8uld,  sued  the  Tendor 
on  the  contmct  and  also  in  trover : — Held,  that  he 
was  not  entitled,  on  either  count,  to  recover  the  full 
ralue,  but  only  the  difference  between  the  price  he 
WRS  to  have  paid  for  them  and  the  market  price 
when  he  was  entitle<l  to  ihem.  Chinery  v.  ViaJl^  29 
Law  J.  Rep.  (n.s.)  Exch.  180 ;  5  Hurl.  &  N.  288. 

In  an  action  against  a  joint-stock  company  for 
improperly  withholding  shares  after  a  tender  of  the 
sum  due  for  calls  and  interest,  the  proper  measure 
of  damages  is  the  value  of  shares  at  the  market 
price  of  the  day  of  the  tender,  deductinK  the  amount 
of  calls  and  interest  Coekerell  v.  die  Van  Diemen't 
Land  Co.,  18  Com.  B.  Rep.  454. 

(E)  Liquidated  Damages. 

By  an  agreement  in  writing  A  agreed  to  sell  and 
B  to  purchase  the  stock-in-trade  and  effects  of  a 
public-house  at  the  valuation  of  C  and  D ;  the  goods 
to  be  valued  and  posseraion  given  on  or  before  the 
18th  of  October  1858,  "and  in  the  event  of  either 
party  not  complying  to  every  particular  set  forth  in 
the  agreement  he  shall  forfeit  and  pay  the  sum  of 
BOL,  and  all  expenses  attending  the  same": — Held, 
that  the  sum  named  was  a  penalty,  and  not  liqui- 
dated damages.  BetU  v.  Bureh,  28  Law  J.  Rep. 
(n.8.)  Exch.  267 ;  4  Hurl.  &  N.  506. 

(F)  ExoEssiYE  Damages. 

[See  Practice,  at  Law;  New  Trial:  Smith  v. 
Wootyme.} 

Where  the  defendant  had,  under  an  assignment 
by  an  executrix  of  all  monies  due  to  her  under  her 
husband's  will,  seized  and  sold  the  stock  upon  the 
plaintiff^}  farm,  claiming  under  a  bill  of  sale  to  her 
by  a  former  occupier  of  the  stock  then  on  the  farm, 
a«  security  for  money  advanced  by  her,  and  the 
)>laintiff  had  repeatedly  applied  to  the  d^endant  in 
vain  for  accounts  of  his  claim,  and  there  was  no 
aatis&ctoTy  evidence  as  to  whether  the  original  debt 
was  subsisting,  and  the  sale  included  many  things 
which  the  defendant  must  have  known  were  not  in 
the  bill  of  sale  at  all,  and  there  were  circumstances  of 
great  aggravation, — Held,  that  it  was  rightly  left  to 
the  jury  whether  they  believed  the  debt  to  be  due, 
and  whether  it  was  due  to  the  assignor  as  executrix, 
and  that  if  not  they  should  find  for  the  plaintiff, 
and  that  it  was  a  proper  case  for  vindictive  damages. 
And  they  having  given  bejond  the  iiill  value  of  the 
stock  seized  more  than  double  that  value  by  way  of 
damages,  the  Court  were  reluctant  to  interfere, 
although  they  thought  the  amount  excessive,  and 
recommended  a  compromise.  TUamat  v.  ffarrity 
27  Law  J.  Rep.  (ir.8.)  Exch.  353. 

And  per  Pollock,  C.B,,  counsel  have  authority  to 
consent  to  such  a  compromise  in  the  absence  of 
their  clients,  such  consent  being  clearly  within  their 
ordinary  authority.    Ibid. 

In  an  action  for  a  personal  injury  arising  from 
indisputable  negligence;  the  injury  being  permanent 
and  recovery  apparently  hopeless,  the  Court  will 
not  reduce  the  damages  if  the  Judge  is  not  dissatis- 
fied with  the  verdict.  BritUm  v.  (he  SofUh  Wala 
Bail.  Co.,  27  Law  J.  Rep.  (n.s.)  Exch.  855. 

(G)  Sbt-oye  of  Damages. 
To  an  action  for  freight  the  defendant  pleaded, 


by  way  of  defence  on  equitable  grounds,  that  the 
plaintiff  in  the  course  of  his  employment  by  the 
defendant  undertook  to  carry  coal  uf  the  defendant, 
and  by  his  negligence  and  unskilfulneas  the  coal 
WHS  lost,  and  that  the  cost  price  of  the  coal  was 
equal  to  the  plaintiff's  demand,  and  claiming  equit- 
ably to  set  off  the  one  against  the  other : — Held,  on 
demurrer,  that  the  plea  was  bad.  SHmton  v.  Hall, 
26  Law  J.  Rep.  (n.s.)  Exch.  212 ;  1  Huri.  &  N.  831. 

(H)    PULIDING  AND   EyIDENCE. 

The  declaration  stated,  that,  by  an  agreement,  in 
writing,  between  the  plaintiff  and  the  defendant,  it 
was  witnessed  that  the  defendant  agreed  to  become 
assistant  to  the  plaintiff  in  his  profession  of  photo- 
graphic painter  fbr  the  term  of  five  years,  and  to 
give  up  his  whole  time  to  re-touching  portraits,  &&, 
and  not  to  take  employment  from  other  persons, 
and  to  follow  the   plain  tiff  Is  directions,  aud  not 
divulge  any  secret  of  the  art,  and  be  faithful  to  the 
plaintiff  iu  all  his  dealings;  and  that  it  was  further 
witnessed  that,  in  con»id«ration  of  the  defendant's 
agreement,  the  plaintiff  thereby  agreed  to  pay  the 
defendant  a  weekly  remuneration  for  every  portrait 
re-touched,  after  certain  rates,  and  to  guarantett  that 
the  defendant  should  be  continually  supplied  with 
portraits  to  re- touch  ;  and  that,  lastly,  it  was  thereby 
agreed  that  the  plaintiff  and  the  defendant  bhould 
respectively  forfeit  5C0/.  to  be  paid  to  the  other  of 
them  as  liquidated  damages,  in  case  of  any  breach 
by  either  of  them  in  the  true  performance  of  the 
terms   of  the  agreement      The    decUration  then 
averred  that  the  defendant  had  broken  the  agree- 
ment in  several  particulars,  stating  them,  and  that 
*^  by  reason  of  which  said  several  premises  the  defen- 
dant forfeited  and  became  liable  by  virtue  of  the 
agivement  to  pay  to  the  plaintiff  the  said  sum  of 
6001.  as  liquidated  damages,  but  the  defendant  had 
not  paid  the  same  or  any  part  thereof,*'  and  the 
plaintiff  claimed  500/.     The  defendant  pleaded  **  to 
the  pUuntiffs  cUiim  of  500/.  as  and  for  liquidated 
damages,'*  setting  out  the  agreement  (according  to 
which,  as  was  admitted  on  argument,  the  500/.  was 
in   the  nature  of  a  penalty,  and    not   liquidated 
damages),  and  averred  that  the  500/.  therein  men- 
tioned was  a  penalty,  and  not  liquidated  damages; 
and  that  the  defendant  was  not  liable  to  pay  the 
plaintiff  the  said  sum  of  500/.  as  liquidated  damages: 
— Held,  on  demurrer  to  the  plea,  by  WilUame,  J., 
Crowder,  J.  and  ByUs,  J.,  that  judgment  should  be 
for  the  plaintiff,  because  the  averment  in  the  decla- 
ration ^  that  by  reason  of  the  premities  the  defendant 
forfeited,  by  virtue  of  tlie  agreement,  the  500/.  as 
liquidated  damages,  and  had  not  paid  the  same," 
was  immaterial,  and  the  plea  therefore  bad  as  being 
pleaded  to  damages  only.      Beindel  v.  ScheU,  27 
LawJ.Rep.(N.s.)C.P.l46;  4Com.  B.  Rep.  N.S. 97. 

WilUs,  J.  duintanU,  on  the  ground  that  the  plea 
professed  to  answer  only  the  immaterial  averment, 
and,  therefore,  judgment  ought  to  be  for  the  defen- 
dant,  as  upon  an  immaterial  plea  to  an  insufficient 
declaration.     Ibid. 

In  an  action  for  assaulting  the  plaintiff  and  giving 
him  into  the  custody  of  a  policeman,  it  appeared 
that  the  charge  upon  which  the  defendant  arrested 
the  plaintiff  was  for  fraudulently  heaping  up  mounds 
of  earth,  to  make  it  appear  that  he  was  entitled  to 
receive  from  the  defendant  a  larger  sum  for  work 
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contracted  to  be  done: — Held,  that  ai  the  charge 
could  not  be  pleaded  as  a  justifiuation,  evidence  of 
the  truth  of  it  was  admissible  in  mitigation  of 
damages  under  the  plea  of  not  guiltv.  Linford  v. 
Lake,  27  Law  J.  Rep.  (n.s.)  Exch.  884  ;  3  Hurl.  & 
N.  276. 

The  defendant,  a  merchant  in  Spain,  agreed  to 
consign  to  the  plaintiiis,  agents  in  London,  all  the 
raisins  which  should  be  shipped  by  him  for  this 
country,  to  sell  for  him,  for  a  certain  commission  on 
the  "invoice  price."  In  an  action  to  recover  the 
amount  of  commission  on  two  shipments  consigned 
by  the  defendant,  in  breach  of  his  agreement,  to 
third  persons, — Held,  that  it  was  competent  to  the 
plaintifis  to  shew  the  proximate  value  of  the  consign- 
ments upon  which  he  claimed  commission,  without 
producing  the  invoicea.  Plank  v.  Gavila,  3  Com. 
k  Rep.  N.S.  807. 


DEBENTURES. 

Commisrioners  were  authorized  by  act  of  parlia- 
ment to  raise  a  sum  of  money  for  parish  purposes, 
and  to  secure  it  by  debenture  or  assignment  of  the 
rates.  The  Commissioners  gave  a  debenture  for 
1,000^.  to  A  B  who  was  treasurer  and  also  a  commis- 
sioner. A  B  advanced  nothing  at  the  time,  but  he 
subsequently  advanced  the  amount,  and  from  that 
time  only  he  received  interest  By  subsequent 
receipts  of  rates  the  balance  was  turned,  and  A  B 
had  funds  in  hand : — Held,  by  Lord  St.  Leonardi 
and  the  Master  of  the  RdUe,  that  the  transaction  was 
not  invalid ;  and  that  A  B  was  entitled  to  charge 
full  interest  on  his  debentures  until  he  had  been 
formally  paid  off.  Fletcher  v.  Gibbon,  28  Beav.  212. 

Commissiouers  were  authorized  by  an  act  to  raise 
money  on  the  security  of  the  assignments  of  parish 
rates.  Interest  on  the  debentures  was  to  be  paid 
jKsri  paeeu,  and  the  debentures  were  to  be  paid  off 
by  ballot: — Held,  that  the  relation  of  trustee  and 
cetttU  que  trust  was  constituted  by  the  act,  and  that 
the  holders  of  the  debentures  were  entitled  to  sue  in 
the  Court  of  Chancery  for  an  account  of  the  monies 
received  by  the  trustees,  and  of  their  payments,  and 
that  they  were  not  bound  to  proceed  on  their  bonds 
at  law.     Ibid. 

In  a  suit  against  Commissioners  to  enforce  deben- 
tures on  parish  rates,  it  was  insisted  that  the  rate- 
payers were  necessary  parties:  first,  because  the 
validity  of  the  plaintiff^s  security  was  contested; 
and,  secondly,  because  they  ought  to  be  present  at 
the  taking  of  the  accounts.  The  objection  was 
overruled,  on  the  ground  that  the  validity  of  the 
plaintiff*8  security  had  been  determined  in  a  former 
suit,  in  which  the  Attorney  General  was  a  party,  and 
because  the  rate-payers  would  be  sufficiently  repre- 
sented in  taking  the  accounts  by  the  Commissioners, 
who  were  defendants.    Ibid. 

Some  only  of  many  Commissioners  appointed 
under  an  act  to  raise  money  on  the  rates  for  parish 
purposes  were  made  defendants  to  a  suit  by  a  bond- 
holder to  enforce  payment.  It  was  objected  that  all 
the  Commissioners  ought  to  be  parties.  The  objec- 
tion was  removed  by  the  Court  ordering  the  decree 
to  be  served  on  the  absent  Commissioners  with 
notice  that  they  might  attend  the  taking  of  the 
accounts.    Ibid. 


Form  of  decree  in  a  suit  against  parish  Commis- 
uoners  to  enforce  payment  of  debentures  on  the 
parish  rates  under  a  special  act.     Ibid. 

Railway  debentures  were  granted,  by  which  the 
'*  undertaking  and  all  tolls  and  sums  of  money  aris- 
ing by  virtue  of  the  act,  and  all  estate,  right  and 
interest  of  the  company,"  were  assigned  to  the  deben- 
ture creditors.  Other  creditors  subsequently  obtained 
judgments  against  the  company,  and  afterwards,  by 
authority  of  an  act  of  parliament,  the  railway  was 
sold,  and  the  purchase-money  paid  into  court : — 
Held,  that  the  debentures  being  prior  in  date  had 
priority  over  the  judgments  as  against  the  purchase- 
money.  Fturneat  v.  the  Caterham  JtaiL  Co,,  27 
Beav.  358. 


DEBTOR  AND  CREDITOR. 

[Taking  debtor  in  execution,  see  Costs,  at  Law 
(A)  (c),  Thompson  v.  Parish.  And  see  Judgment 
(M).] 

[Certain  provisions  of  an  act,  54  Oeo.  8.  c  187» 
relating  to  judicial  procedure  and  securities  for  debts 
in  Scotland,  amended  and  re-enacted  by  19  &  20 
Vict,  c  91.] 

RiOHTS  or  THB  Cbboitob. 
Chargino  Obdsb. 

ASSIONMENT  OF  DbBTS. 
DiSCHABOB  OF  DbBTS. 

Dbbd  of  Inspbotobship. 

ASSIOBMBNT     TO     GABBY     05     TbADB    FOB 

Bbnbfit  of  Cbboitobs. 
Offjeb  of  Composition. 
Composition  Aorbsmbnts. 
Composition  Dbbds. 

(a)  When  Binditig  or  Invalid. 

(b)  What  Creditors  entitled  to  Benefit  of. 

(c)  Order  of  PaymeaU  of  Dtbls. 


(A 
(B 
(C) 
(0) 

(E) 
(F) 


(G) 
«) 
I) 


i 


(A)  Rights  of  thb  Cbbditob. 

The  law  in  force  in  Mauritius  is  the  French  law, 
as  settled  by  the  Code  Civile.  By  that  law  a  judg- 
ment obtained  in  the  island  against  a  debtor,  and 
duly  r^stered  in  the  island,  constitutes  a  specific 
charge  on  the  debtor's  real  estate  in  the  island,  with 
priority  according  to  its  date.  Lang  v.  JReid,  12 
Moore's  P.O.  72. 

A  mortgage  bond  hypothecating  immoyable  and 
other  property,  given  by  debtors  in  favour  of  a  cre- 
ditor to  secure  the  debt,  at  a  time  when  from  the 
hopeless  state  of  the  debtor  Is  affairs,  sequestration 
was  inevitable,  declared  void  under  the  Cape  of 
Good  Hope  Insolvent  Law  Ordinance,  No.  6.  of 
1843,  section  84,  as  being  an  undue  preference  over 
the  other  creditors.  SnM  v.  CarpetUer,  12  Moore's 
P.O.  101. 

By  section  24.  of  the  Cape  of  Grood  Hope  Ordi- 
nance, No.  6.  of  1848,  the  question  of  intention,  in 
making  an  alienation,  or  payment,  is  left  open  to  be 
determined  upon  all  the  circumstances  and  facts  of 
the  case,  by  the  Court  or  a  jury,  as  well  with  respect 
to  pressure  by  a  creditor  to  induce  a  debtor  to  give 
security  to  him  in  preference  to  the  general  body  of 
creditors,  as  in  other  respects.  Ibid. 
.  This  section  does  not  require,  as  the  English  in- 
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solvent  law  does,  that  in  order  to  constitute  fraudu- 
lent preference,  the  transaction  should  be  voluntciry. 
Ibid. 

On  the  20th  of  August  1867,  B,  the  senior  part- 
ner of  a  firm  of  Bristol,  merchants  and  shipownem, 
being  then  in  London,  wrote  and  delivered  to  the 
plaintiff  for  valuable  consideration  a  delivery  order, 
directing  D,  one  of  the  partners  of  B,  then  at  Bris- 
tol, in  whose  name  the  wharfage  business  of  B's  firm 
at  Bristol  was  carried  on,  to  deliver  to  the  order  of 
the  plaintiff  "  fifty  tons  of  palm-oil  out  of  the  first 
of  our  ships  which  shall  arrive,  whether  it  be  the 
Qlemdg,  Arobf  Mary  Ann  B,  or  Victory,'"  On  the 
daj  following,  the  Bristol  firm  suspended  payment, 
and  their  afl^irs  were  wound  up  under  the  provisions 
of  the  arrangement  clauses  of  the  Bankrupt  Act,  by 
deed  of  assignment,  dated  the  8th  of  September  18579 
of  which  the  defendants  were  trustees.  The  deed 
provided  that  no  creditor  having  a  specific  lien  or 
security  for  his  debt,  who  executed  the  deed,  should 
be  prejudiced  as  to  bis  security.  Notice  of  the  deli- 
very order  was  given  to  the  defendants  at  latest  on 
the  5th  of  September.  The  first  of  the  ships  named 
in  the  order  which  came  to  port  arrived  at  Bristol 
on  the  23rd  of  October  1857,  but  of  her  cargo  only 
twenty-seven  tons  of  palm-oil  remained  unaffected 
by  contracts  for  sale,  entered  into  by  B's  firm  before 
the  date  of  the  delivery  order : — Held,  that  the  deli- 
yery  order  was  an  assignment  of  and  a  valid  security 
upon  fifty  tons  of  palm-oil,  the  first  that  should  arrive 
belonging  to  the  firm  of  B  &  Co.,  in  the  ships  named 
in  the  order.  Bayner  v.  Harford,  27  Law  J.  Rep. 
(R.S.)  Chanc.  708. 

A  stock  and  share  broker  of  the  city  of  London 
gave  a  bond  to  the  corporation  for  the  due  perform- 
ance of  his  office;  he  appropriated  to  his  own  use 
large  sums  of  money  intrusted  to  him  for  investment. 
After  his  decease,  upon  a  claim  filed  by  a  simple 
contract  creditor, — Held,  that  the  defrauded  credi- 
tora  had  no  priority  by  virtue  of  the  bond;  and  that 
the  amount  due  upon  such  bond  was  equitable  assets 
for  the  benefit  of  all  thecrediton.  Naith  v.  Bryant, 
27  Law  J.  Rep.  {is.b.)  Chanc.  748;  25  Beav.  538. 

Where  a  ship  has  been  mortgaged  for  a  debt  a 
creditor  who  has  got  judgment  against  the  registered 
owner  of  the  ship  cannot  take  and  sell  the  ship  in 
execution,  for  to  do  so  would  defeat  the  rights  of 
the  mortgagee  to  make  the  ship  available  as  a 
security  for  his  debt,  given  him  by  the  Merchant 
Shipping  Act,  1854.  Kitchen  v.  Irvine,  28  Law  J. 
Rep.  (n.s.)  Q.a  46. 

A  judgment  creditor  is  not  bound  by  an  estoppel 
precluding  the  judgment  creditor  fmn  claiming  the 
goods  seized  under  the  judgment.  Bichards  v. 
Johnson,  28  Law  J.  Rep.  (n.s.)  Ezch.  822;  4  Hurl. 
&  N.  660. 

M  stood  by  and  allowed  H  to  assign  goods  as  his 
own  to  the  plaintiff,  H  having  and  still  continuing 
to  retain  possession.  The  goods  were  then  seised 
by  the  defendant  under  a  judgment  against  M.  On 
an  interpleader  issue  between  the  plaintiff  and  the 
defendant,  whether  the  goods  were  the  plaintiff's,  as 
against  the  defendant,  the  jury  found  that  there  was 
no  transfer  from  M  to  H : — Held,  that  the  defendant 
was  not  estopped,  and  that^  as  against  him,  the 
goods  were  M's  when  seized.     Ibid. 

A  simple  contract  debt  does  not  carry  interest, 
unless  by  virtue  of  some  contract  express  or  implied; 


and,  therefore,  where  one  partner  was  indebted  to 
another  for  money  drawn  out  of  the  firm,  and  there 
was  no  evidence  of  any  contractor  custom  of  dealing, 
it  was  held,  that  he  could  not  be  charged  with  in- 
terest in  a  suit  for  the  administration  of  the  latter's 
estate.  Bhoda  v.  Bhodes,  29  Law  J.  Rep.  (n.s.) 
Chanc.  418;  John.  658. 

A  deed  executed  for  the  sole  purpose  of  securing 
a  debt,  will  not  convert  a  simple  contract  into  a 
specialty  debt;  and,  although  the  deed  acknowledged 
the  debt,  the  Court  refused  to  imply  a  covenant  for 
its  pavment,  or  to  vary  the  position  of  the  parties. 
Marryat  v.  MarryaJt,  29  Law  J.  Rep.  (h.s.)  Chanc. 
665;  28  Beav.  224. 

B  died  equitably  indebted  to  A.  After  B'b death 
it  was  .arranged  between  C,  who  was  his  executor 
and  devisee,  and  A  and  C,  who  admitted  that  he 
took  under  the  devise  real  assets  enough  to  pay  B's 
debts,  and  that  he  was  liable  to  pay  Als  claim  out 
of  them,  should  not  be  called  upon  for  immediate 
payment  of  the  principal,  but  should  pay  interest  on 
it  A  afterwards  filed  a  bill  to  enforce  payment, 
either  by  C  or  out  of  Bis  assets,  and  obtained  a  decree 
against  C  personally  for  payment  of  the  money  due, 
which  decree  reserved  further  consideration,  and 
liberty  to  apply,  but  did  not  give  any  remedy  against 
the  assets.  A  suit  was  subsequently  instituted  by  a 
mortgagee,  to  whom  C  had  mortgaged  one  of  the 
devised  estates,  and  the  estate  was  sold  in  this  latter 
suit : — Held,  that  A  had  not,  by  obtaining  a  personal 
decree  against  C  lost  her  rights  as  a  creditor  against 
the  assets  of  B,  and  that  her  claim  against  the  sur- 
plus proceeds  of  the  sale  in  the  mortgageels  suit  had 
priority  over  that  of  a  judgment  creditor  of  0,  though 
the  judgment  was  prior  in  time  to  the  decree  in  A's 
suit.  Semkle — if  necessary,  A  might  in  her  own  suit, 
under  the  reservation  of  further  consideration  and 
liberty  to  apply,  have  enforced  her  claim  against  B's 
assets.  Whether  the  decree  in  A*s  suit  was  right 
in  ordering  payment  by  C  personally — quart,  De 
Swbein  v.  Bland,  2  De  Gex  &  J.  158. 

A  B  effected  a  policy  for  securing  a  judgment 
debt  due  from  him  to  C  D.  CD  afterwards  obtained 
a  second  judgment  against  A  B  for  a  second  debt. 
A  B  then  conveyed  real  estates  to  trustees  for  sale, 
and  to  pay  A  B's  two  judgments.  After  this  C  D 
obtained  a  third  judgment  against  A  B.  CD  sub- 
sequently recovered  the  amount  of  the  policy,  and, 
concealing  the  fact,  he  received  the  whole  amount 
of  the  first  two  judgments  from  the  trustees: — Held, 
that  he  was  entitled  to  retain  all  the  monies  so  re- 
ceived in  payment  of  the  three  judgment  debts,  and 
oould  not  be  compelled,  at  the  suit  of  A  B  or  his 
representatives  to  apply  the  policy  money  in  satia- 
faction  of  the  first  judgment,  and  refund  the  differ- 
ence between  the  sum  paid  by  the  trustees  and  the 
policy  money.  Spalding  v.  Thompson,  26  Beav. 
637. 

R  P  H  J,  the  eldest  son  and  heir  apparent  of  Sir 
R  P  J,  on  his  marriage  effected  insurances  on  his  life 
for  10,000/.,  and  settled  them  for  the  benefit  of  his 
wife.  In  1858  he  made  his  will  leaving  his  real  and 
personal  estate  to  B  and  T,  in  trust  to  pay  his  debts, 
and  then  in  trust  for  his  wife;  and  appointed  B  and 
T  executors.  In  1854,  being  unable  to  keep  up 
the  premiums  on  the  policies,  he  arranged  with  B 
and  T,  and  afterwards  with  T  alone,  to  pay  the 
premiums  due  and  to  become  due,  and  that  he. 
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R  P  H  J,  should  giTC  T  a  bond  for  14,000/.,  parable, 
if  R  P  U  J  bhould  survive  bis  fnther,  Sir  R  P  J.  T 
paid  the  premiums,  and  then  he  insured  the  whole 
life  of  R  P  H  J  for  U,OOOL  R  P  H  J  died  in  1855, 
in  the  lifetime  of  his  father,  having  had  pecuniary 
transactions  with  B  and  T.  A  suit  was  instituted 
by  the  widow  of  R  P  H  J  (who  had  subsequently 
maiiied  again)  for  the  purpose  of  administering  the 
estate  of  her  late  husband,  for  an  account  of  all 
dealings  and  transactions  between  him  and  B  and  T, 
and  for  a  declaration  that  the  14,000/.  policies 
formed  part  of  his  personal  estate,  and  for  other 
purposes.  The  bill  charged  fraud  in  the  transaction 
of  the  14,000/.  insurance;  and  at  the  hearing  of  the 
cause  it  was  argued,  that  there  was  a  contract  be- 
tween R  P  H  J  and  T  that  the  latter  was  to  effect 
the  insurance.  Stuart,  V.C.  decided  that  the  14,000/. 
formed  no  part  of  the  personal  estate  of  R  P  H  J  : 
— Held,  on  appeal,  affirming  so  much  of  that  deci- 
sion, that  there  was  no  evidence  of  express  contract 
to  insure;  that  the  insurance  was  effected  by  T  for 
his  own  protection,  and  not  as  a  trustee  for  R  P  H  J, 
and  that,  therefore,  the  14,000/.  formed  no  part  of 
the  personal  estate  of  R  P  H  J;  and  that  if  there 
had  been  fhiud  in  effecting  the  policy,  it  was  a  fraud 
on  the  office,  and  the  benefit  of  the  policy  would 
belong  to  the  office,  and  not  to  the  estate  of  R  P  H  J. 
JPreme  v.  Brade,  27  Law  J.  Rep.  (n.b.)  Chanc.  697; 
2  De  Gex  &  J.  582. 

Under  an  agreement  to  discharge  a  debt,  the 
debtor  and  his  surety  gave  a  bond  for  payment  of 
the  amount  by  instalments.  It  was  also  agreed  that 
the  creditor  should  insure  the  life  of  the  debtor,  and 
the  premium  of  the  first  year  was  included  in  the 
amount  secured  by  the  bond.  The  debtor  paid 
seven  instalments  of  the  debt,  and  the  surety  two, 
but  neither  of  them  paid  the  premiums  on  the 
policy  for  the  two  subsequent  years;  the  debtor  sub- 
sequently lost  his  life  at  sea,  and  the  surety  took 
out  letters  of  administration  to  his  estate,  and  in  a 
suit  instituted  by  him,  the  Master  of  the  Rolls  held, 
that  he  had  no  lien  upon  the  policy,  as  it  was  aban- 
doned after  the  first  year;  that  the  creditor  subse- 
quently paid  the  premiums  for  his  own  benefit,  and 
that  he  was  entitled  to  the  whole  of  the  money  which 
he  had  received  upon  the  policy;  but  upon  appeal 
it  was  held,  that  the  debtor  could  not  be  treated  as 
having  abandoned  the  policy,  but  that  his  repre- 
sentatives were  entitled  to  redeem  it  on  payment  of 
the  debt,  premiums,  interest  at  5/.  per  cent,  and 
costs.  I>fyad<Ue  v.  PiggoU,  26  Law  J.  Rep.  (n.s.) 
Chanc.  878;  22  Beav.  238. 

(B)  Chaboino  Orde&. 

[See  JUDOMKKT.] 

A  judgment  creditor  obtained  an  order  nisi,  under 
the  1  &  2  Vict.  c.  110.  ss.  1 4, 15,  charging  the  debtor^s 
reversionary  life  interest  in  45,000/.,  public  btock, 
standing  in  the  names  of  trustees;  after  the  judg- 
ment hud  been  obtained,  but  before  the  order,  the 
debtor,  having  a  contingent  life  interest  in  the  divi- 
dends of  the  said  stock,  assigned  all  his  interest, 
together  with  other  property,  to  frefth  trustees,  on 
trust  to  sell  and  raise  65,000/.,  such  sum  to  be 
applied  to  discharge  certain  debts,  &c.  of  the  debtor, 
the  surplus  to  be  invested  in  fresh  stock,  and,  sub- 
ject to  a  present  life  interest,  in  trust  for  the  debtor : 
^Held,  that,  whatever  the  interest  the  debtor  might 


take  under  the  assignment,  the  creditor  was  entitled 
to  an  order  absolute,  valeat  quantum.  Baker  v. 
TyrUt,  29  Law  J.  Rep.  (k.b.)  Q.B.  238. 

It  is  doubtful  whether  a  mining  company  formed 
on  the  cost^book  principle  is  a  public  company 
within  the  ]  &  2  Vict.  c.  110.  s.  14,  and  whether  the 
interest  of  a  registered  proprietor  in  certain  sharea 
in  a  company  can  be  charged  by  a  Judge's  order 
made  under  that  section,  if  the  shares  have  been  sold 
previously  to  such  order,  but  no  notice  of  the  sale 
has  been  given  to  the  purser  of  the  mine,  and  the 
shares  are  still  remaining  in  the  name  of  the  judg- 
ment debtor.  In  such  a  case,  therefore,  the  Court 
confirmed  a  Judge'b  order  for  charging  the  debtor's 
interest  in  such  shares,  aa  this  Court  would  not 
decide  such  matter  on  a  summary  application  from 
which  there  was  no  appeal.  NichoUtY.  Jloeewame, 
28  Law  J.  Rep.  (n.s.)  C.P.  278;  6  Com.  B.  Rep. 
N.S.  480. 

(C)  AsaiONMBNT  OF  Dbbts. 

A  owed  B  money  upon  a  contract  The  money 
was  payable  by  instalments.  B  gaye  an  order  upon 
A  for  payment  of  a  portion  of  such  money  to  C  A, 
at  the  request  in  writing  of  B,  made  two  payments 
under  the  order  to  C,  but  refused  to  be  personally 
bound  by  the  terms  of  it.  B  became  insolvent,  and 
some  money  was  still  due  to  C  under  the  order.  C 
filed  a  bill  against  A  and  the  assignees  of  B  for  an 
account  and  pa3rment: — Held,  that  the  order  ope- 
rated as  an  equitable  assignment,  and  that  C  was 
entitled  to  an  account  of  the  money  then  due  under 
it,  without  regard  to  any  payments  made  by  A. 
M*Oowm  v.  Smithj  26  Law  J.  Rep.  (ir.8.)  Chanc.  8. 

The  original  order  was  not  stamped.  It  was  made 
an  exhibit  in  the  cause,  but  not  produced  at  the 
hearing.  The  signature  to  it  and  the  contents  of  it 
were  admitted  by  the  answer: — Held,  that  it  need 
not  be  produced  at  the  hearing.     Ibid. 

F  and  6  assigned  a  debt  due  to  them  from  M  to 
J  and  B  as  a  security  for  a  debt  due  from  F  and  G 
to  J  and  B.  M  recdved  notice  of  this  assignment 
and  promised  in  writing  to  act  upon  it.  After  this 
F  and  G  sued  M  at  law  for  the  debt.  M  offered  to 
pay  J  and  B  if  they  would  indemnify  him,  which  they 
declined  to  do,  upon  which  M  paid  F  and  G,  taking 
an  indemnity  : — Held  that  M,  though  he  might  have 
no  defence  at  law  against  the  action,  was  not  dis- 
charged, but  must  be  decreed  to  pay  to  J  and  B,  and 
that  their  having  refused  him  an  indemnity  did  not 
alter  the  case.    Jones  v.  Farrell,  1  De  Gex  &  J.  208. 

The  course  to  be  pursued  by  a  debtor  who  receives 
notice  of  an  equitable  assignment  of  the  debt  con- 
sidered.    Ibid. 

(D)  DiBOHAnas  OF  Debts. 

The  rector  of  a  parish  died  insolvent,  leaving  the 
rectory -house  dilapidated.  He  was  indebted  to  W, 
who,  with  other  creditors,  received  a  composition 
for  their  debts  from  the  widow  and  administratrix  of 
the  deceased,  and  they  executed  a  general  release 
by  signing  their  names  against  the  amount  stated  in 
the  schedule.  W  succeeded  to  the  rectory,  and  he 
made  a  further  claim  of  200/.  against  the  estate  of 
the  insolvent  for  dilapidations.  The  insolvent's 
widow,  afterwards,  by  her  will,  charged  her  real  and 
personal  estate  with  the  payment  of  her  husband's 
debts.    In  a  suit  for  the  administration  of  her  estate, 
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— Hel<1,  that  the  release  discharged  all  the  claims  of 
W  against  the  estate  of  the  insolvent,  and  that  the 
claim  for  dilapidations  was  not  payable  under  the 
will  of  the  testatrix.  Bmeti  v.  Burge$8,  26  Law  J. 
Rep.  {a A)  Chanc  697;  23  Beav.  278. 

(E)  Dbsd  of  Inspxotobship. 

A  deed  of  inspectorship  contained  many  clauses 
referring  to  a  division  and  winding  up  of  the  debtor's 
estate  as  if  he  had  become  bankrupt,  but  some  clauses 
were  not  quite  consistent  with  that  intention :  — 
Held,  on  the  general  construction,  that  the  intention 
was  to  deal  with  the  matter  as  if  in  bankruptcy. 
Kinfftford  v.  Smnford,  4  Drew.  705. 

A  deed  of  inspectorship  recited  that  it  had  been 
resolved  to  prepare  such  a  deed  for  winding  up  the 
estate  of  the  debtor  according  to  the  rules  in  Bank- 
ruptcy, and  declared  that  the  surplus  monies  should, 
after  payment  of  costs  and  expenses,  be  divided  among 
creditors  as  if  the  debtor  had  become  bankrupt;  and 
generally  that  the  assets  should  be  distributable, 
and  the  rights  and  equities  between  the  creditors  and 
between  the  creditors  and  the  debtors  be  the  same 
as  if  the  debtor  had  been  mnde  bankrupt.  It  pro- 
vided also  that  nothing  in  the  deed  should  prevent 
the  parties  to  it  from  having  the  benefit  of  any 
mort^ai^es,  claims,  charges,  or  liens  on  any  estatei. 
A  creditor  who  held  a  policy  proved  for  and  received 
dividends  on  the  whole  debt  and  retained  his  policy. 
Held,  that  he  was  not  entitled  to  do  so,  and  that 
he  could  not  be  allowed  to  sue  the  debtor  for  breach 
of  covenant  in  not  paying  further  premiums,  the 
construction  of  the  deed  shewing  on  the  whole  the 
intention  of  the  parties  that  they  were  to  deal  with 
each  other  as  if  the  matter  were  in  bankruptcy.  Ibid. 

(F)  AaSIONVKNT  TO  CARRY  ON  TrADK  VOR  BlINBf  IT 

OF  Creditors. 

8»  by  deed  of  arrangement  for  the  benefit  of  his 
creditors,  assigned  all  his  estate  real  and  personal 
to  A  B,  O  D,-E  F  and  G  H,  of  the  second  part,  as 
trustees,  upon  trust  to  stand  possessed  of  the  property, 
to  collect  debts,  to  carry  on  the  business  under 
the  name  of  the  S  Iron  Company,  to  sell  iron,  and 
with  power  to  take  new  leases  and  erect  new  build- 
ings; to  pay  all  the  charges  incurred  in  carrying  on 
the  business,  and  to  divide  the  net  residue  of  the 
profits  rateably  among  the  creditors,  parties  of  the 
third  part  There  was  a  resulting  trust  in  fiivour  of 
8.  The  deed  contained  a  provision  for  the  resigna- 
tion of  trustees  and  the  appointment  of  new  trustees, 
and  also  a  clause  that  a  majority  of  the  creditors  at 
a  meeting  might  alter  the  trusts  of  the  deed,  or  direct 
the  works  to  be  discontinued.  All  the  trustees  were 
creditors,  and  executed  the  deed  as  such,  as  parties 
of  the  third  part  The  plaintiff  supplied  goods  to  the 
S  Iron  Company,  and  bills  of  exchange  drawn  by  him 
on  the  company  were  accepted  by  A  B,  one  of  the 
trustees  (who  was  authorized  to  accept  bilK)  thus, 
"  Per  proc  S.  Iron  Company,  A  B.^*  C  D  never 
acted  as  trustee.  £  F  acted  for  a  short  time,  and 
then  resigned,  and  his  resignation  was  effected  pur- 
suant to  the  deed  long  before  the  bills  were  accepted. 
The  plaintiff  sued  C  D  and  E  F  on  the  bills  of 
exchange: — Held,  by  Coleridge,  J.,  Brie,  J,  and 
Crompton,  J.,  affirming  the  judgment  of  the  Court 
below  (25  Law  J.  Rep.  (k.s.)  C.P.  277;  18  Com.  B. 
Rep.  617),  that  the  trustees  were  merely  agents  and 


managers  for  the  creditors,  and  that  all  the  creditors 
who  executed  the  deed  were  liable  as  partners  in  the 
S  Iron  Company,  since  the  deed  was  not  for  the  pur^ 
pose  of  winding  up  the  business,  but  contemplated  the 
carrying  it  on  indefinitely,  and  the  creditors  were 
to  share  the  net  profits  among  them :  consequently, 
that  the  defendants  were  liable  as  partners  in  the 
firm,  being  parties  to  the  deed  as  creditors  — 
Held,  contra,  by  Martin,  B.,  Bramwell,  B.  and 
Watton,  B.,  that  the  persons  parties  to  the  deed  as 
creditors  were  not  liable  as  partners  to  the  S  Iron 
Company,  and  that  the  S  Iron  Company  was  com- 
posed of  the  trustees  only :  consequently,  that  as  the 
defendants,  or  at  least  as  the  defendant  E  F,  had 
ceased  to  be  trustee  at  the  time  the  bills  were  ac- 
cepted, the  action  could  not  be  maintained.  Hick- 
man V.  Cox  (Ex.  Ch.),  27  Law  J.  Rep.  (h.b.)  C.P. 
129;  S  Com.  B.  Rep.  (k.s.)  523,  528. 

(G)  Offer  of  Composition. 

An  offer  of  composition  to  be  effectual  under  sec- 
tion 230.  of  the  Bankrupt  Act  (12  &  13  Vict  c.  108.) 
must  be  made  to  all  the  creditors,  and  not  confined 
to  nine-tenths  in  number  and  value  of  the  creditors 
who  agree  to  accept  the  same.  Per  BramweU,  B. — 
The  offer  must  be  to  pay  in  money,  not  by  bills. 
Taylor  v.  Pearse,  26  Law  J.  Rep.  (n.s.)  Exch.  371; 
2  Hurt  &  N.  36. 

(H)  Composition  Aoreimknts. 

It  is  a  general  principle  that  when  parties  enter  into 
any  agreement,  and  the  understanding  is^  that  it  is  to 
be  reduced  into  writing,  or  if  it  is  already  in  a  written 
form,  that  it  is  to  be  signed  before  it  is  acted  upon, 
or  is  to  take  effect;  it  is  not  binding  upon  them  until 
it  is  so  written  or  signed.  And,  hence,  although  an 
agreement  by  less  than  the  whole  number  of  a  party's 
creditors  to  arcept  a  composition  may  be  binding 
upon  them — Norman  v.  Thompion;  yet,  if  the  agree- 
ment into  which  they  enter  is  to  sign  a  composition 
deed,  those  who  do  not  execute  Uie  deed  may  not 
be  bound  by  the  agreement;  at  all  events,  if  it 
appears  to  have  been  understood  that  the  agree- 
ment was  not  per  te  to  have  any  effect,  and  that 
the  creditors  were  to  be  bound  only  by  the  deed. 
And,  in  such  a  case,  though  in  a  plea  alleging  that 
the  plaintiff  and  divers  other  creditors  agreed  to 
accept  thd  composition,  it  might  be  sufficient  to  shew 
that  the  plaintiff  and  one  other  creditor  so  agreed, 
the  allegation  that  they  agreed  cannot  be  supported 
by  proof  that  the  plaintiff  agreed  to  sign  the  deed, 
provided  that  others  signed  it;  even  altliough,  on  the 
understanding  that  he  would  sign  it,  the  rest  refusing 
ao  to  do.  Boyd  v.  Hind,  25  Law  J.  Rep.  (n.s.)  246 : 
(in  error)  1  HurL  &  N.  938. 

Quare — if  such  other  creditor  would  be  bound  by 
the  deed  under  such  circumstances.    Ibid. 

SemJble — it  would  be  in  the  nature  of  an  escrow; 
and,  at  all  events,  as  regarded  those  who  did  not 
sign  it,  the  transaction  would  be  in  fieri.    Ibid. 

The  defendant  being  unable  to  pay  his  debts,  an 
agreement  for  a  composition  with  his  creditors  was 
prepared,  by  the  terms  of  which  each  of  the  under- 
signed creditors,  in  consideration  of  the  agreement 
therein  contained  on  the  part  of  the  others,  agreed 
with  the  others,  and  with  the  defendant,  to  accept  a 
composition  of  10«.  in  the  pound.  Some  creditors 
having  signed  it,  the  plaintiff,  who  was  a  creditor,  said 
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to  D,  the  defendant's  agent,  that  he  would  not  sign 
it  until  L,  another  creditor,  had  eigned  it.  D  there- 
upon induced  L  to  sign  the  paper,  but  the  plaintiff 
refused  to  sign  it  notwithstanding: — Held,  that  a 
mere  promise  by  the  plaintiff  to  the  defendant  that 
he  would  sign  it  if  L  signed,  did  not  pretent  the 
plaintiff  from  suing  the  defendant  for  his  original 
debt ;  nor  was  there  any  defence  to  the  action,  even 
if  it  was  to  be  assumed  that  D,  as  the  plaintiff's 
agent,  and  by  his  authority,  induced  L  to  sign  the 
document,  on  the  faith  that  the  plaintiff  would  after^ 
wards  sign  it,  since  the  paper,  in  express  terms,  pur- 
ported to  be  an  agreement  between  those  creditors 
only  who  signed,  consequently  that  L,  by  signing  the 
document,  entered  into  no  agreement  with  the  plain- 
tiff, who  had  not  signed.  The  plaintiff,  however,  on 
the  above  assumption,  that  D  was  his  agent,  might 
be  liable  to  an  action  for  a  breach  of  the  promise  to 
sign  the  composition  deed.  BviUr  v.  Kkodet  ques- 
tioned. Boyd  V.  Hind  (Ex.  Ch.).  26  Law  J.  Rep. 
(zr.s.)  Exch.  16i;  1  Hurl.  &  N.  938. 

(I)  CoHPOsiTioir  Deeds. 

(a)  When  Binding  or  IntaUd, 

An  agreement  was  come  to  between  L  and  his 
creditors  for  a  composition  of  ]2«.  in  the  pound,  to 
be  secured  by  the  promissory  notes  of  L  for  2<.  of  the 
amount,  and  the  remaining  10«.  by  bills  of  exchange, 
accepted  by  B ;  who,  by  agreement  with  L,  was  to 
have  the  counter  security  of  an  assignment  of  L> 
effects.  Afterwards,  a  composition  deed  was  duly 
made  and  executed  between  and  by  L  and  B  and 
six-sevenths  in  number  and  value  of  L^  creditors, 
for  carrying  out  the  arrangement  that  had  been  agreed 
upon,  and  in  accordance  with  the  deed  each  of  the 
creditors  received  three  bills  accepted  by  B,each  for 
8«.  id.  in  the  pound  of  their  respective  debts,  and 
promissory  notes  of  the  plaintiff  for  2«.  in  the  pound. 
The  first  acceptance  when  due  was  not  paid  by  B 
until  after  an  action  had  been  brought  against  him 
by  W,  one  of  the  creditors.  W  also  sued  L  for  the 
balance  of  his  original  debt,  after  deducting  the 
amount  of  the  dishonoured  bill.  L  pleaded  to  the 
action,  but  afterwards  withdrew  his  pleas,  and  allowed 
judgment  by  consent  to  pass  against  him.  By  a  sub- 
sequent deed,  L  assigned  the  whole  of  his  stock  and 
effects  to  B  to  secure  the  sums  already  paid  by  B,  or 
which  he  might  afterwards  have  to  pay  in  respect  of 
the  said  bills  accepted  by  him.  L  was  afterwards 
adjudged  a  bankrupt: — Held,  in  an  action  by  L  to 
recover  his  goods  and  effects  from  the  assignees  in 
bankruptcy,  first,  that  nothing  appeared  to  make  the 
composition  deed  void;  and  although  it  suspended 
the  right  of  the  creditors  to  the  original  debts  until 
default  made  in  payment  of  one  of  the  bills  or  pro- 
missory notes,  yet  upon  default,  the  creditorls  right 
to  sue  revived,  and  that,  allowing  judgment  to  pass 
by  consent  in  the  action  by  W,  was  an  acknowledg- 
ment of  the  debt,  by  which  L  was  conclusively 
bound ;  and  that  the  original  debt,  therefore,  consti- 
tuted a  good  petitioning  creditor's  debt.  Secondly, 
that  the  assignment  made  of  L's  effects,  as  a  counter- 
security  to  B,  could  not  be  considered  as  one  for 
which  L  had  received  an  equivalent,  and  was  there- 
fore an  act  of  bankruptcv.  Leake  v.  Towngt  25 
Law  J.  Rep.(N.s.)  Q.B.  266;  5  £.  &  B.  955. 

Where  a  deed  of  composition  with  and  assignment 
in  trust  for  creditors  was  construed  to  include  a  re- 


lease of  a  debt  guaranteed,  it  was  held  in  an  action 
against  the  surety,  to  be  ndf^answer,  either  on  legal 
or  equitable  grounds,  to  a  plea  setting  out  the  release, 
that  the  plaintiffs  executed,  not  as  creditors,  but  as 
trustees,  and  solely  for  the  ^purpose  of  accepting  and 
declaring  the  trusts,  and  not  with  the  intention  of 
releasing  the  debt ;  that  they  did  not  sign  the  list  of 
creditors;  and  that  if  the  deed  operated  to  release  the 
debt,  it  was  executed  by  mistake  and  in  ignorance 
that  such  would  be  its  legal  effect.  Teed  v.  Johmon, 
25  Law  J.  Rep. <N.s.)  Exch.  110;  11  Exch.  Rep.  840. 

To  a  declaration  containing  the  common  money 
counts,  the  defendants  pleaded  that  they  were  traders, 
and  that  they  had  entered  into  a  composition  deed, 
which  was  signed  by  and  on  behalf  of  six-sevenths 
in  number  and  value  of  their  creditors,  within  the 
meaning  of  the  Bankrupt  Law  Consolidation  Act, 
1849 ;  that  the  plaintiff  was  a  creditor,  and  did  not 
sign  the  deed.  The  deed  was  set  out  in  the  plea, 
and  by  it  the  defendants  assigned  all  their  joint  and 
separate  real  and  personal  estate  to  trustees,  upon 
trust,  after  paying  expenses,  &c.,  to  pay  and  divide 
all  the  remainder  of  the  said  trust  monies  unto  and 
among  themselves  and  all  the  other  creditors,  and 
upon  further  trust  to  pay  the  ultimate  surplus,  if  any, 
and  also  the  dividends  of  such  of  the  creditors  as 
should  not  execute  the  deed,  to  the  defendants.  The 
plaintiff  replied,  that  there  were  separate  creditors 
of  the  defendants  to  the  amount  of  more  than  10/. 
The  defendants  traversed  and  demurred  to  the  repli- 
cation:— Held,  that  the  deed  set  out  in  the  plea  was 
invalid,  on  the  grounds,  first,  that  it  directed  the  dia* 
tribuUon  of  the  joint  and  separate  estate  of  the  defen- . 
dants  amongst  the  joint  creditors  only;  and,  secondly, 
because  the  estate  ought  to  be  divided  amongst  those 
who  did  not  sign  as  well  as  amongst  those  who  did 
sign  the  deed.  Leonard  v.  Sheard,  28  Law  J.  Rep. 
(K.8.)  Q.B.  188;  1  E.  &  E.  667. 

A  creditor  assigned  property  by  deed  to  trustees 
upon  trust  to  sell  and  apply  the  clear  proceeds  in 
payment  of  the  debts  owing  by  him  to  such  of  his 
creditors  as  should,  before  a  certain  day,  execute  the 
deed,  and  the  surplus  if  any  to  the  assignor;  and  the 
deed  contained  a  release  bv  the  creditors.  The  as- 
signer  and  the  trustees,  who  were  also  creditors,  exe- 
cuted the  deed  at  once.  No  other  creditor  executed 
it  before  the  stipulated  day,  but  notice  of  the  deed 
was  given  to  them  all,  and  they  forebore  to  sue,  and 
fifteen  years  afterwards  some  were  permitted  to  exe> 
cute — the  trustees  meanwhile  having  taken  possession 
of  and  sold  part  of  the  property: — Held,  that  the 
deed  was  binding  on  the  assignor,  and  that  the  credi- 
tors were  entitled  to  have  the  trusts  of  it  carried  into 
effect.    NichoUon  v.  Tutin,  2  Kay  8e  J.  18. 

A  creditors'  deed  contained  a  covenant  on  the  part 
of  the  creditors  to  indemnify  the  inspectors : — Held, 
that  the  creditors  who  bad  not  executed  the  deed, 
but  had  come  in  or  acceded  to  the  arrangements 
thereby  made,  were  bound  bv  the  covenant.  Chaete- 
borough  v.  Wright  (No.  2),  28  Beav.  283. 

Composition  arrangements  with  creditors  form  an 
exception  to  the  rule  that  an  agreement  to  accept 
part  of  a  debt  in  discharge  of  the  whole,  is  no  legal 
satisfaction  of  the  remainder.  Pleger  v.  Browne,  28 
Beav.  381. 

If  upon  a  composition  between  a  man  and  his 
creditors,  one  accepts  the  composition  and  in  addition 
agrees  that  the  debtor  shall  keep  up  a  policy  on  his 
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life  for  the  ultimate  payment  of  the  remainder  of  the 
debt,  such  an  agreement  is  void  miless  every  creditor 
asBenta,  and  the  policy  belongs  to  the  representatives 
of  the  debtor.    PjUger  v.  Browne^  28  Beav.  891. 

(6)  What  Creditors  entitled  to  BeiMfii  of. 

A  debtor  by  deed  conveyed  real  and  personal  pro- 
perty to  trustees  upon  trust  for  the  benefit  of  credit- 
ors who  should  sign  the  deed,  with  a  proviso  that  such 
creditors  as  should  not  execute  or  assent  in  writing 
to  take  the  benefit  of  the  deed,  on  or  before  the  22nd 
of  July  then  next,  or  within  such  time,  not  exceed- 
ing thirty  days,  as  the  trustees  should  appoint,  should 
be  excluded  from  all  benefit  under  the  deed.  At  the 
time  of  the  execution  of  the  deed  bj  the  debtor,  R, 
a  creditor  to  a  considerable  amount,  was  in  America; 
but  on  the  22iid  of  July  W,  as  his  attorney,  wrote  to 
the  trustees,  assenting  to  the  deed  on  his  behalf.  On 
the  15th  of  August  W  received  a  power  of  attorney 
from  R,  who  was  still  in  America,  authorizing  him  to 
execute  the  deed  for  him  ;  and  upon  W  claiming  to 
execute  the  deed  accordingly,  the  trustees  and  the 
other  creditors  refused  to  allow  him  to  do  so: — Held, 
that  it  was  the  duty  of  the  trustees,  under  the  cir- 
cumstances, to  have  enlarged  the  time  as  soon  as  they 
had  notice  of  R*s  claim ;  and  that  R  was  entitled  to 
execute  and  have  the  benefit  of  the  deed.  Raworik 
V.  Porker,  25  Law  J.  Rep.  (n.s.)  Chanc.  117;  2 
Kay  &.  J.  163. 

Certain  trust-deeds  were  prepared  for  the  benefit 
of  creditors,  and  a  time  was  fixed  within  which  the 
creditors  were  to  execute  or  be  excluded  from  the 
benefit  of  such  deeds,  the  trustees  having  discretion 
to  allow  creditors  to  sign  after  the  period  fixed.  A 
judgment  creditor  relying  up<m  his  claim  as  para- 
mount to  the  deeds,  declined  to  execute  during 
twenty-two  years.  The  judgment  subsequently 
turned  out  to  be  invalid,  and  he  now  petitioned  the 
Court,  in  a  suit  instituted  for  carrying  into  effect  the 
trusts  of  the  deeds,  to  be  allowed  the  benefit  of  such 
deeds,  and  offered  to  execute  them: — Held,  that 
there  was  no  such  case  of  mistake  or  misapprehension 
as  to  constitute  an  equity,  and  the  petition  was  dis- 
missed. Brandling  v.  Plummer,  27  Law  J.  Rep. 
<H.s.)  Chanc.  188. 

Creditors  who  sign  or  assent  to  a  composition-deed 
are  entitled  to  such  dividends  as  are  made  previous 
to  the  insolvency  of  the  debtor.  Biron  v.  Mount, 
27  Law  J.  Rep.  (n.s.)  Chanc.  191;  24  fieav.  642. 

Creditors  who  assent  to  a  composition-deed  will  be 
allowed  to  sign  and  take  the  benefit  of  the  deed  after 
the  insolvency  of  the  debtor.     Ibid. 

If  creditors  n^lect  or  refuse  to  execute  or  claim 
the  benefit  of  a  composition-deed,  they  will  not  be 
allowed  to  come  in  after  the  insolvency  of  the  debtor; 
but  any  dividends  which  they  might  have  entitled 
themselves  to  before  the  insolvency  will  be  paid  to 
the  provisional  assignee,  and  they  will  be  left  to  such 
legal  remedies  as  they  may  have.     Ibid. 

A  creditors'  deed  was  executed  in  1849.  The  plain- 
tiff, a  creditor  who  had  executed  the  deed,  insisted 
on  an  alleged  settled  account  and  refused  to  verify  his 
claim  as  required  by  the  deed.  A  dividend  was  paid 
the  other  creditors  in  1854,  and  in  1856  the^  plaintiff 
instituted  a  suit  for  the  performance  of  the  trusts  of 
the  creditors*  deed.  There  being  no  valid  settled 
account,  the  Court  held  that  the  plaintiff  was  entitled 
to  the  benefit  of  the  deed,  but  only  on  the  terms  of 
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not  disturbing  any  dividend  already  made.     Fidd  j. 
Cook,  23  Beav.  600. 

(c)  Order  qf  Payment  of  Debti. 

The  firm  of  J  F  &  Sons,  as  agents  of  the  plaintifli, 
supplied  goods  to  the  firm  of  S  &  W,  upon  the  foot- 
ing of  the  latter  becoming  debtors  to  the  plaintifft. 
They  also  supplied  the  same  firm  with  other  goods  on 
their  own  behalf.    They  made  no  distinction  in  their 
accounts  between  the  goods  supplied  by  them  as 
agents  of  the  plaintiflb  and  those  which  they  supplied 
on  th^  own  behal£  E  F  was  a  partner  in  both  firms : 
— Held,  that  communications  made  by  the  firm  of 
J  F  &  Sons  to  the  plain tifiiai,  admitting  a  large  debt 
to  be  due  from  the  firm  of  S  &  W,  and  undertaking 
that  E  F  would  use  his  influence  as  a  partner  with 
S  &  W  to  secure  its  reduction,  upon  the  &ith  of 
which  communication  the  plainti^  forbore  to  sue 
S  &  W,  precluded  that  firm  from  treating  their  debt 
to  the  plaintifis  as  one  which  had  been  liquidated  by 
the  appropriation  of  the  payments  made  by  them 
to  the  firm  of  J  F  &  Sons  in  order  of  date.     Wkk- 
ham  V.  Wiekkam,  2  Kay  &  J.  478. 

Held,  also  that  under  a  deed  of  inspection  by  which 
it  was  agreed  that  the  several  estates  of  the  two  firms 
should  be  administered  upon  the  prindples  and  ac- 
cording to  the  rules  and  practice  of  the  bankrupt  law, 
and  as  if  acts  of  bankruptcy  had  been  committed  by 
the  members  of  such  firms  respectively,  the  plaintifib 
were  entitled  to  prove  for  the  debts  of  S  &  W  both 
against  that  firm  and  against  the  firm  of  J  F  &  Sons; 
and  that  this  right  was  not  aflected  by  the  circum- 
stance that  E  F  had  survived  the  last  of  his  partners 
in  the  firm  of  S  &  W  upwards  of  two  months  at  the 
time  when  the  act  of  bankruptcy  was  taken  to  have 
been  committed.     Ibid. 


DECEIT. 


[See  Action  (A)  (Z);  Collins  v.  Ccwe,  ante,  page  6 

— F&AUD  AXD  MiSRSPBBSENTATION.] 


DEED. 


[See  DiBTOB  and  Cbkditor;  Composition  Deeds 
— Release — Watbb;  Rawstron  v.  Taylor — Certain 
unneceswiry  Forms  in  the  Framimg  of  Deeds  in  Soot- 
land  abolished  by  19  &  20  Vict.  c.  89.] 

(A)  Ezbcdtioh. 

(a)  Incomplete  Delivery. 

(h)  By  PrindjHd  on  faith  that  Surety  would 
Execute, 

(B)  Validity. 

( a )  Deed  Subititwted  for  one  Tainted  unth 
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(A)  EXBOUTIOV. 

(o)  IneompUie  Delivery, 

[See  CoiTTRAOT  (C)  (I;)  Furneu  ▼.  Jf(Odb^  amte^ 
p.  127. 

A  leaM  of  premifles  from  the  pluntiff  to  P,  con- 
tainiog  the  usual  words  "  agned,  sealed  and  deli- 
Tcred/^  was  executed  by  both  parties,  pursuant  to  a 
previous  agreement  to  let,  in  which  the  annual  rent 
was  stated  to  be  552.,  and  by  which  it  was  agreed 
that  P  should  pay  1002.  for  the  pUintiff'k  goodwill 
and  fixtures,  and  that  the  lease  should  not  be  deli- 
▼ered,  but  remain  in  the  plaintiff's  possession  until 
the  whole  of  the  100/.  was  paid.  P  paid  502.  of  that 
sum  and  entered  into  poosession  and  carried  on  the 
business  of  a  baker,  the  plaintiff  keeping  possession 
of  the  lease.  P  became  bankrupt  without  paying 
the  remaining  502.,  the  lesse  still  remaining  with  the 
plaintiff.  The  defendant  became  assignee  in  bank- 
ruptcy:— Held,  in  an  action  for  use  and  occupation 
0t  appearing  Uiat  the  defendant  had  accepted  the 
tenancy),  tl^t  the  evidence  warranted  the  jury  in 
finding  that  there  had  been  no  delivery  of  the  deed 
io  as  to  operate  as  a  lease,  and  that  until  the  pay- 
ment of  the  remaining  552.  only  a  tenancy  from  year 
to  year  existed,  and,  therefore,  that  the  defendant 
was  liable  for  rent  in  an  action  for  use  and  occu- 
pation. Oudgen  t.  Bend,  26  Law  J.  Rep.  (n.8.) 
Q.B.  36;  6E.&B.  986. 

In  an  action  upon  an  apprenticeship  deed,  by  the 
master  against  the  father,  the  declaration  stated  that 
the  indenture  of  apprenticeship  was  sealed  by  the 
defendant  and  his  son,  and  that  during  the  term  the 
son  absented  himself,  and  refused  to  continue  in 
the  service.  Pleas,  that  the  indenture  was  not  the 
deed  of  the  defendant ;  that  it  was  not  the  deed  of 
the  plaintiff;  that  it  had  not  been  executed  by  the 
plaintiff;  and  that  it  had  been  executed  by  the  de- 
fendant and  delivered  to  one  W  only  as  an  escrow. 
It  appeared  that,  when  the  defendant  executed  the 
deed  at  the  office  of  W,  the  attorney  who  prepared 
it  (the  plaintiff  not  being  present),  he  requested  that 
the  plaintiff  should  not  be  allowed  to  execute  it 
until  an  arrangement  was  made  as  to  ^cpenses ;  and 
W  made  a  memorandum  on  the  deed  to  that  effect, 
and  acted  upon  it,  declining  to  allow  plaintiff  to 
execute  it  when  he  called  to  do  so,  and  he  never 
had  executed  it: — Held,  that,  though  the  jury  found 
the  defendant  intended  that  the  deed  should  bind 
him,  and  delivered  it  as  a  complete  deed,  the  evi- 
dence shewed  that  the  deed  was  delivered  as  an 
escrow,  and  that  the  action  could  not  be  maintained. 
Millenhip  y.  Brookes,  29  Law  J.  Rep.  (n.8.)  Exch. 
869;  5  Hurl.  &  N.  797. 

(5)  By  Prkusipal  an  Ftnih  that  Swrety  wmtd 

Execute. 

By  an  indenture  expressed  to  be  made  between 
O  of  the  first  part,  the  defendant  and  two  others,  as 
sureties  of  G,  of  the  second  part,  and  the  plaintifis 
of  the  third  part,  G,  the  defendant,  and  the  two 
other  sureties,  jointly  and  severally  covenanted  to 
repay  the  plaintifis  monies  advanced  by  them  to  G. 
The  defendant,  having  been  sued  for  a  breach  of  his 
covenant,  pleaded  that  he  executed  the  indenture 
in  the  fiuth  that  P  (one  of  the  sureties)  should  join 
therein  and  execute  the  same;  and  that  P  never 
did  join  therein  or  execute  the  same: — Held,  a  bad 


plea.  OumberUffe  t.  Lamcn.  26  Law  J.  Rep.  (r.8.) 
C.P.  120;  1  Com.  B.  Rep.  N.S.  709. 

(B)  Validity. 

(a)  Deed  euhtiUvUdfar  one  Tainted  with  lUegaHty, 

Where,  upon  an  advance  of  money,  a  security 
has  been  taken,  which  is  tainted  with  usury  or  other 
illegality,  and  afterwards  another  security  is  taken 
for  the  same  advance,  untainted  with  the  illegality, 
and  obviating  any  necessity  of  resorting  to  the  former 
one  for  the  recovery  of  the  money,  such  substituted 
security  is  valid ;  and  the  money  really  advanced 
can  be  recovered  thereon.  AtUmev  Cfeneral  t« 
HoUingwoHh,  27  Law  J.  Rep.  (n.s.)  Exch.  102; 
2  Hurl.  &  N.  416. 

It  is  questionable  whether  the  old  law  as  to  usury 
applied  to  a  bare  transfer  of  stock  by  a  proposed 
lender  (the  proposed  borrower  being  under  no  obli- 
gation to  sell  it  and  convert  it  into  money),  it  being 
of  the  essence  of  usury  that  there  should  be  an 
advance  of  money.  Where,  therefore,  there  had 
been  such  a  transifer  %i^  stock,  and  a  covenant  by  a 
transferee  to  re-transfer  it  on  request,  and  pay  the  divi- 
dends in  the  mean  time,  a  bond  being  also  taken  for 
the  then  value  of  the  stock  and  interest, — SeiuMe 
(per  PoOoek,  C,B.  and  Martin,  B,l  that  this  did 
not  amount  to  usury;  and  held,  by  the  whole  Court, 
that  a  subsequent  security  by  way  of  mortgage  and 
covenant  to  re-transfer  the  stock  on  request,  and  in 
the  mean  time  to  pay  the  dividends,  was  valid.  Ibid. 

(ft)  Voluntary  and  FraudtUenl  Conveyance, 

There  may  be  a  valid  provision  in  a  marriage 
settlement  for  an  illegitimate  child  of  the  settlor. 
A  widow,  who  had  a  child  by  her  first  husband 
before  her  marrisge  with  him,  entered  into  mar- 
riage articles  with  a  second  husband,  the  settlement 
reciting  that  she  was  seised  in  fee  of  certain  lands, 
and  that  on  the  treaty  for  the  intended  marriage  it 
was  agreed  that  the  lands,  &c.  should  be  settled  as 
therein  mentioned,  and  then  the  property  was  set- 
tled to  her  separate  use  for  life,  remainder  to  the 
use  of  the  husband  for  life,  remainder  in  fee  to 
the  child,  described  as  her  son  by  her  kite  husband 
begotten.  The  husband  and  wife  afterwards  joined 
in  mortgaging  the  property,  and  the  mortgagees, 
under  powers  of  sale,  had  sold.  In  ejectment  by 
the  illegitimate  child  against  the  purchasers, — Held, 
that  the  limitation  in  favour  of  the  plaintiff  was  not 
void  as  voluntary  and  fraudulent  within  the  statute 
27  Eliz.  c.  4,  and  that  he  was  entitled  to  recover. 
Dicheneon  y.  Wright;  The  mme  y.  Levert,  29  Law 
J.  Rep.  (n.s.)  Exch.  150;  5  Huri.  &  N.  401. 

Held,  also,  that  the  wife*s  receipt  of  rent  on  one 
or  two  occasions  was  sufficient  proof  of  her  seisin. 
Ibid. 

A  deed  may  be  void  as  against  creditors,  though 
fbll  consideration  is  given  for  it,  if  it  be  in  such  a 
form  as  to  defieat  the  creditors  and  be  executed  with 
that  intention.     BoU  v.  Smith,  21  Beav.  511. 

In  June  1854  the  plaintiff  recovered  a  judgment 
against  E  S  as  overseer  of  a  parish  for  2382.,  and 
three  days  after  an  order  niei  issued  for  an  attach- 
ment. In  September  following  E  S  conveyed  all 
his  estate  and  effects  to  his  son  in  consideration  of 
his  lodging,  maintaining  and  clothing  him  for  life, 
and  paying  752.  on  his  death  and  indemnifying  him 
against  a  mortgage  debt  on  the  property,  and  which 
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he  Mciired  by  bond.  The  full  consideration  was  not 
given,  but  the  diflTerence  was  not  great.  The  Court 
b«ang  of  opinion  that  the  deeds  were  made  with  a 
yiew  of  defeating  the  plaintiff  "ft  execution,  set  aside 
the  transaction  as  against  the  creditors.     Ibid. 

Form  of  decree  on  setting  aside  deeds  partially, 
tIz.  as  against  creditors  only.    Ibid. 

(C)  CovsTRUcnoN  AHD  Opskation. 

(a)  In  general. 

By  a  trust  deed  the  trustees  were  empowered  by 
sale  or  mortgage  of  the  trust  estates  to  pay  specified 
debts,  and  secondly,  the  mortgages  on  the  trust 
estates,  with  a  direction  **  out  of  the  rents  or  any 
other  monies  held  by  them  upon  the  trusts  of  the 
deed  **  to  pay  an  annuity  to  A  until  the  mortgages 
should  be  paid  off: — rHeld,  upon  the  import  of  the 
whole  instrument  that  **  other  monies^*  had  refer- 
ence to  those  ^ludem  generis,  and  that  the  annuity 
was  payable  out  of  income  only.  Clifford  v.  Arft»- 
deO,  1  De  Gex,  F.  &  J.  307. 

limitation  in  a  deed  to  trustees  *'  and  their  heirs** 
(without  words  restricting  it  to  the  lives  of  preceding 
tenants  for  life)  upon  trust  to  preserve  contingent 
nmainden: — Held,  that  although  the  omission  of 
such  words  was  perhaps  probably  an  oversight,  yet, 
the  instrument  beiog  a  deed,  the  Court  could  not 
construe  the  limitation  as  restricted,  notwithstanding 
an  estate  in  fee  was  a  larger  estate  than  was  required 
for  the  purposes  of  the  trust,  and  the  limitation  was 
repeated  in  a  subsequent  part  of  the  deed,  and  was 
followed  by  a  term  of  years  in  a  third  party  upon 
trust  to  raise  portions  and  by  a  power  for  the  tenants 
for  life  to  grant  leases.  Lewis  v.  Bees,  3  Kay  &  J. 
132. 

To  justify  the  Court  in  restricting  such  a  limita- 
tion by  deed  to  an  estate  pwr  autre  vie,  it  must  be 
shewn  that  the  intention  of  the  parties  as  manifested 
by  the  deed,  cannot  be  carried  into  effect  unless  the 
limitation  be  so  restricted.     Ibid. 

Distinction  in  this  respect  between  deeds  and  wills. 
In  the  latter  a  greater  latitude  is  allowed  in  the  con- 
struction of  legal  terms,  the  testator  being  supposed 
inops  contilii.    Ibid. 

In  1844,  A  B  agreed  to  give  to  his  creditor  a 
security  on  the  debt  then  due  "or  which  might 
thereafter  become  due  to  him**  from  a  company. 
This  was  carried  into  effect  by  a  deed  in  1845,  which, 
after  reciting  the  agreement, assigned  all  sums  claimed 
to  be  due  and  which  he  might  thereafter  recover: — 
Held,  that  the  deed  passed  all  sums  due  at  its  date, 
but  nothing  subsequent.  ScoU  ▼.  SeoU,  24  Beav. 
263. 

Affidavits  held  inadmissible  to  control  the  opera- 
tion of  a  deed.  CotoUsham  v.  Hcardy,  25  Beav.  1^'d. 

(6)    Whai  Property  passes — **  AppwrUmamces.** 


H  and  P,  being  seised  of  undivided  moieties  in 
the  N  and  N  V  estates,  entered  into  a  deed  of  parti- 
tion, by  which  the  N  Y  estate  was  conveyed  to  H, 
and  the  N  estate  to  P.  A  way  had  existed  for 
many  years,  leading  from  a  farm  on  the  N  estate, 
occupied  by  the  plaintiff,  over  his  land,  and  over 
land  occupied  by  the  defendant  on  the  N  V  estate. 
The  way  had  been  used  by  the  occupiers  of  the 
plaintiff *s  farm  before  and  after  January  1820,  in 
which  month  the  deed  of  partition  was  executed. 
By  the  deed  H  conveyed  his  undivided  moiety  in 


the  N  estate  to  P,  and  as  part  of  it  the  fitrm  occu- 
pied by  the  plaintiff,  with  others,  "  with  their  and 
every  of  their  rights,  members^  easements  and  appur- 
tenances." P  also  conveyed  his  undivided  moiety 
in  the  N  V  estate  to  H.  The  plaintiff  and  his  pre- 
decessors used  the  way  up  to  January  1859,  when  it 
was  obstructed  by  the  defendant: — Held,  in  an 
action  brought  by  the  plaintiff  in  respect  of  such 
obstruction,  that  the  way  in  question  did  not  pass 
under  the  words  u»ed  in  the  deed  of  partition,  and 
that  the  plaintiff  could  not  recover.  Warthington 
V.  Qimson,  29  Law  J.  Rep.  (n.s.)  Q.B.  116. 

(c)  JtecitcUs, 

An  indenture  between  the  plaintiff  and  the  defen- 
dant, after  reciting  that  the  defendant  had  com- 
menced an  action  against  the  plaintiff  for  the  recovery 
of  100^.,  and  that  the  pluntiff,  being  desirous  of 
staying  such  action  and  securing  the  payment,  had 
agreed  to  convey  certain  premises  to  the  defendant, 
upon  trust,  &c.,  further  recited  that  it  had  been  also 
agreed  that  the  defendant  should  be  at  liberty  to 
sign  judgment  in  the  said  action,  but  that  no  execu- 
tion should  issue  thereon  until  a  certain  period.  It 
was  then  witnessed,  that  in  pursuance  of  the  said 
recited  agreement  the  plaintiff  conveyed,  &c: — 
Held,  that  the  further  recital  amounted  to  a  covenant 
by  the  defendant  not  to  issue  execution  until  the 
certain  period  had  arrived.  FarraU  v.  HUdUck,  28 
Law  J.  Bep.  (n.s.)  C.P.  221 ;  5  Com.  B.  Rep.  N.S. 
840. 

S,  being  sdsed  in  fee,  mortgaged  four  closes  of 
land  in  D  to  N  in  fee.  S  afterwards,  in  1809, 
devised  to  her  children  all  the  seams  of  coal  lying 
under  her  lands  in  D,  which  she  had  let  to  W  for  a 
long  term  of  year?,  at  105f.  rent ;  and  devised  all  her 
other  lands,  except  the  said  seams  of  coal,  to  A,  B 
and  W  in  fee  in  trust  to  sell.  In  1812  S  demised  to 
B  and  W  all  those  two  seams  of  coal  under  four 
closes  in  D  and  other  closes  for  fifty  years,  from  the 
1st  of  January  1813,  at  a  rent  of  1C5/.  S  died  in 
1814,  and  B  and  W  paid  the  105^  rent  to  the  chil- 
dren of  S.  In  1815,  A,  B  and  W  and  the  assignee 
of  N,  by  a  deed,  which  recited  that  the  former  had 
put  up  the  real  estate  of  S  to  sale,  and  that  K  was 
the  highest  bidder  for  certain  lots  (comprising  the 
four  closes  in  D),  except  the  seams  of  coal  under 
the  said  closes,  granted,  bargained  and  sold  to  K  in 
fee  "  all  the  four  closes  of  land  before  mentioned, 
with  all  houses,  edifices,  buildings,  gardens,  yards^ 
paths,  watercourses,  ditt^hes,  quarries,  woods,**  &c., 
"  other  than  and  save  and  except  and  reserved  to  8 
and  W,  during  the  term  of  thirty  years  to  be  com- 
puted from  the  Ist  of  January  then  last,  all  the 
mines  and  beds  of  coal  lying  and  being  within  and 
under  those  four  closes  thereinbefore  described  and 
therein  intended  to  be  granted  and  conveyed.**  The 
defendants,  who  took  under  K,  claimed  all  the  coal 
under  the  four  doses,  except  the  two  seams  demised 
to  B  and  W : — Held,  that  none  of  the  coal  under 
the  four  closes  passed  to  K  by  the  deed.  Denison 
v.  Holiday  (Bx.  Ch.),  28  Law  J.  Rep.  (n.8.)  Exch. 
25;  3HurL&N.  670. 

General  words  in  the  operative  part  of  a  deed 
controlled  by  the  recitals.  ChUders  v.  Eardley,  28 
Beav.  648. 

A  mother  had  an  exclusive  power  of  appointment 
over  a  fund  in  fieivour  of  her  oiildren,  and  which  in 
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DEED;  (E)  RBPOBMiifO  roR  Mistake. 


default  was  diviuble  equally,  the  sbaree  of  the  daugh- 
ters to  Test  at  twenty-one  or  marriage.  She  had 
a  son  and  a  daughter,  and  she  appoint^  10,000/.  to 
her  son  on  his  marriage.  His  marriage  settlement 
recited  that  he  was  entitled  to  the  10,000/.,  and  was 
also  contingently  entitled  to  the  other  moiety  in  the 
event  of  his  sistw  dying  unmarried  under  twenty-one; 
and  it  recited  an  agreement  to  settle  the  10,000 A 
and  "  all  other  his  part,  share  and  interest,  as  well 
vested  as  contingent,''  in  the  trust  funds.  He  then 
assigned  his  interest  in  the  same  terms.  The  daugh- 
ter attained  twenty-one  and  died;  and  the  mother 
afterwards  appointed  the  residue  of  the  fund  to  her 
son: — Held,  that  such  residue  did  not  pass  under 
his  settlement.     Ibid. 

(d)  Pareeli — Faiaa  DenumttroHo. 

A  lease  of  land,  described  by  admeasurement, 
"with  the  houses  now  erected,  or  being  erected 
thereon,"  (it  being  found  as  a  fact  that  at  the  time 
the  lease  was  executed  the  foundations  of  the  houses 
had  been  laid),  is  in  effect  the  same  as  though  the 
lease  had  been  of  a  specific  house ;  and,  though  the 
dimensions  considerably  exceeded  those  stated,  the 
Court  held,  that  it  was  merely  falsa  demonttratio. 
Mcmningy.  Fitzfferald,  2&Law  J.  Rep.  (n.s.)  Elxch. 
24. 

(D)    RxOISTRATIOir. 

The  form  of  conveyance  of  land  to  the  Ecclesias- 
tical Commissioners  under  the  Church  Building  Acts 
given  by  the  8  Geo.  4.  c.  72.  s.  2.  is  a  deed-poll,  and 
by  the  8  &  9  Vict  c.  70.  s.  24,  in  order  to  give 
validity  to  any  conveyance  under  the  acts,  their 
assent  must  be  testified  by  affixing  their  seal  thereto; 
the  Registration  Act  (for  Middlesex,  7  Ann.  c  20. 
ss.  1,  5.)  requires  the  memorial  of  a  deed  to  be  under 
the  hand  and  seal  of  one  of  the  grantors,  or  of  one 
of  the  grantees^  attested  by  two  witnesses,  one  of 
them  to  be  one  of  the  witnesses  to  the  execution 
of  the  deed.  A  conveyance  to  the  Commissioners 
by  deed-poll  having  been  executed  by  the  grantor, 
the  seal  of  the  Commissioners  was  affixed  to  the 
deed  and  to  the  memorial  in  the  presence  of  the 
same  two  witnesses.  The  registras  having  refused 
to  register  the  memorial,  as  insufficiently  attested, 
—Held,  on  motion  for  a  mandamus,  that  the  attes- 
tation of  a  witness  to  the  execution  of  the  deed  by 
the  grantor  was  necessary  to  the  memorial  before 
the  r^strar  could  be  called  upon  to  register  it. 
The  ^een  v.  the  Regutran  of  Deeds  fer  the  Co%mty 
of  Middlesex,  28  Law  J.  Rep.  (n.s.)  Q.B.  77;  1  £. 
&  £.  822. 

(E)  Rbfokmhto  for  Miataki. 

A  settlement,  dated  in  1824,  gave  a  power  of 
appointment  over  lands  to  A  and  B,  by  deed  and  a 
power  of  appointment  to  B  by  deed  or  will.  The 
donees  of  the  power  by  a  deed,  dated  in  1825,  exe- 
cuted for  the  purpose  of  rectifying  a  mistaken  omis- 
sion of  certain  limitations  in  the  settlement,  made  an 
appointment,  and  reserved  a  power  of  revocation 
and  of  new  appointment  to  B  by  deed  or  will.  B, 
by  will,  dated  in  1827f  exercised  the  power  of 
appointment  in  favour  of  A.  After  this  it  was  dis- 
covered that  a  mistake  had  been  made  in  the  deed 
of  1825,  by  the  omission  of  certain  limitations. 
Instructions  were  given  to  a  solicitor  to  prepare  a 


deed  to  rectify  the  same,  but  he  was  not  informed  of 
the  existence  of  the  will.  A  deed  was  prepared  and 
executed  in  1840,  which,  after  exercising  the  power 
of  revocation,  contained  the  limitations  omitted  ia 
the  deed  of  1825,  and  (with  the  exception  of  certain 
limitations  to  issue  rendered  needless  by  the  age  of 
the  wife,  B)  repeated  the  limitations  of  the  deed  of 
1824,  including  among  them  the  power  to  api>oint  by 
will.  B  did  not  republish  her  will.  The  Master  of 
the  Rolls  held  that  the  deed  of  1840  rendered  the 
appointment  by  the  will  of  1827  inoperative.  Upon 
an  appeal  from  this  decree,  the  Lords  Justices  gave 
leave  to  amend  the  bill,  and  to  produce  evidence  as 
to  the  error  in  the  preparation  of  the  deed  of  1840, 
and  ultimately  held  that  the  deed  of  1840  should  be 
rectified,  so  far  as  it  went  beyond  the  correction 
intended,  and  beyond  the  intention  of  the  parties, 
and  therefore  established  the  will.  Walker  v.  Jnn- 
tlrong^  25  Law  J.  Rep.  (n.s.)  Chanc.  402,  788; 
21  Beav.  284. 

A  B,  under  the  mistaken  notion  that  he  was,  as 
hehr-at-law  of  his  father,  entitled  to  shares  in  a  joint- 
stock  company  as  realty,  executed  a  deed,  by  which 
he  joined  in  indemnifying  the  directors  in  respect 
of  certain  advances  made  by  them.  It  turned  oat 
upon  inquiry  that  the  shares  were  personal  estate, 
and  A  B  filed  his  bill  to  be  relieved  from  the  deed, 
and  the  Court  made  a  decree  in  his  &vour,  which 
decree  was  upon  appeal  affirmed.  Broughton  y. 
Hutt,  28  Law  J.  Rep.  (n.s.)  Chanc.  167 ;  8  De  Gez 
&  J.  501. 

For  the  purpose  of  refbrming  an  instrument  clear 
and  unambiguous  evidence  must  be  produced  not 
merely  shewing  a  mistake,  but  shewing  the  deed  in 
its  proposed  state  to  be  in  conformity  with  the  inten- 
tions of  all  the  parties  at  the  very  time  of  its  execu- 
tion; and  a  denial  by  one  of  the  parties  that  the  deed 
as  it  stands  was  not  according  to  his  intentions  at 
the  time  ought  to  have  considerable  weight.  FowUr 
V.  Fowler,  4  De  Gex  &  J.  250. 

A  deed  of  compromise  between  a  mother  and  son 
recited  a  letter  of  the  mother's  (who  was  a  widow) 
written  before  the  son*s  marriage,  stating  that  by  her 
will  her  residuary  estate  would  be  divided  equally 
between  her  four  sons.  The  deed  also  recited,  that 
the  mother  was  seised  or  had  power  to  dispose  of 
real  estate,  the  particulars  whereof  were  specified  in 
a  schedule  to  the  deed.  It  further  recited  disputes 
as  to  the  effect  of  the  ante-nuptial  letter,  and  that  to 
end  them  the  arrangement  was  entered  into  effected 
by  the  deed.  By  the  witnessing  part,  the  mother 
covenanted  that  her  executors  would  at  her  death 
pay  to  the  son  such  a  sum  as  should  be  found  to  be 
the  amount  to  which  he  would  have  been  entitled  if 
her  real  and  personal  estate  had  consisted  of  the 
particulars  specified  in  the  schedule,  and  she  had 
died  without  altering  her  will  as  it  stood  when  the 
letter  was  written.  The  descriptions  in  the  schedule 
comprehended  not  only  property  of  which  she  could 
dispose,  but  other  property  of  which  she  was  tenant 
for  life  only,  and  which  was  intermixed  with  the 
former,  and  this  was  noticed  in  the  schedule : — Held, 
first,  that  there  was  not  sufficient  controlling  context 
to  restrict  the  covenant  to  the  value  of  her  own  pro- 
perty; secondly,  that  without  conclusive  evidence  of 
an  intention,  on  the  part  of  both  parties,  at  Uie  exe- 
cution of  the  deed  to  enter  into  some  other  contract, 
it  will  not  be  reformed     thirdly,  that  until  the 
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amount  to  be  paid  was  ascertained  there  was  no 
debt  carrying  interest.    Ibid. 


DEFAMATION. 
[See  Brawlino — Lisbl — Slahdib.] 


DESCENT. 

An  ante-nuptial  son,  bom  in  Scotland,  of  Scotch 

SarentB,  who  was  legitimized  according  to  the  law  of 
cotland  by  the  subsequent  marriage  of  his  parents, 
settled  in  England  and  purchased  fireehold  property. 
The  son  died  intestate  and  unmarried,  learing  his 
ikther  surviving  him: — Held,  that  the  father  was 
incapable,  under  the  act,  3  &  4  Will.  4.  c.l06,  of 
mheriting  real  estate  from  his  son,  although  that  son 
was  legitimate  by  the  law  of  England  as  to  his  per- 
sonal status.  The  property,  therefore,  escheated  to 
the  Crown.  In  re  Don*8  Estate,  27  Law  J.  Rep. 
(n.s.)  Chanc.  98  ;  4  Beav.  194. 

The  right  of  a  presumptive  heir  to  the  rents 
which  accrue  due  between  the  death  of  an  ancestor 
and  the  birth  of  a  posthumous  heir  extends  to  all 
rents  which  have  accrued  due  in  the  interval,  whether 
actually  received  or  not,  and  whether  in  respect  of 
fee-simple  or  entailed  estates.  Richards  v.  Rickardt, 
29  Law  J.  Bep.  (n.s.)  Chanc.  836;  John.  754. 


DETINUE. 

(A)  Whbv  maintainablb. 
a)  F<yr  TUU  Deeds.' 
h )  For  Deeds  lost  by  an  Attorney, 
e)  (HfiofSpeeiaUyvnthoutZ^alTrojufer. 

(B)  Patmbnt  into  Court. 

(C)  Plbajdino:  Gbnbbal  Ibsub. 


I 
I 
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(A)  Whin  maintainablb. 
(a)  For  Title  Deeds. 

The  general  rule  of  law  being,  that  the  party  who 
has  a  freehold  estate  has  a  right  to  the  title-deeds, 
a  mortgagee  in  fee^  with  whom  the  mortgagor  depo> 
sited  the  counterfeit  of  a  conveyance  to  himself  (the 
mortgage  purporting  to  convey  the  deeds),  is  entitled 
to  recover  the  genuine  deed  from  a  third  party,  with 
whom  the  mortgagor  had  subsequently  deposited  it 
as  security  for  advances.  Newton  v.  Beck^  27  Law 
J.  Rep.  (n.s.)  Exch.  272;  3  HurL  &  N.  220. 

Under  the  old  Bankruptcy  Law,  5  Geo.  2.  c.  $0, 
a  commission  of  bankruptcy  issued  against  a  person 
entitled  in  remainder  to  real  property,  and  an 
aangnee  was  appointed;  but  neither  under  that  act 
nor  under  the  6  G^o.  4.  c.  16.  was  any  bargain  and 
sale  of  the  future  real  estate  executed  by  the  Com- 
missioners. In  1844,  after  the  death  of  the  assignee, 
the  estate  vested  in  the  bankrupt  in  possession,  and 
he  afterwards  (before  the  Bankruptcy  Act,  1849) 
conveyed  it  to  the  defendants.  In  1853  the  bank- 
rupt, without  having  obtained  his  certificate,  died. 
No  assignee  had  been  re-appointed  since  the  estate 
came  to  him  until  1859,  when  the  plaintifls  were 
appointed  assignees,  and  they,  having  recovered  the 


property  in  ejectment,  demanded  the  deeds,  and  on 
refusal  brought  detinue  against  the  defendants,  who 
pleaded,  denying  the  plaintifik*  property  and  also 
the  Statute  of  Limitations : — Held,  that  the  action 
was  maintainable,  and  that  there  was  no  defence 
under  the  statute.  Plant  v.  CotiereU,  29  Law  J. 
Rep.  (n.s.)  Exch.  198;  5  Huri.  &,  N.  430. 

(b)  For  Deeds  lost  by  an  Attorney. 

If  an  attorney  who  has  received  his' client's  deed 
to  keep  for  him  loses  it,  and  nothing  appears  respect- 
ing the  cause  of  the  loss,  he  is  liable  to  an  action  of 
detinue  on  the  part  of  his  client  Reeve  v.  Pcdmer 
(Ex.Ch.),  28  Law  J.  Rep.  (n.s.)  C.P.  168;  5  Com. 
B.  Rep.  N.S.  91 :  affirming  the  judgment  below,  27 
Law  J.  Rep.  (n.s.)  C.P.  237;  5  Com.  B.  Bep.  84. 

(c)  0\ft  of  Specialty  without  Legal  Tranter, 

A  gift  of  a  specialty  may  be  good  in  law,  although 
there  is  no  legal  transfer  of  the  debt  or  property  of 
which  it  is  the  security.  Barton  v.  Oainer,  27  Law 
J.  Rep.  (n.s.)  Exch.  390;  3  HuH.  A  N.  387. 

In  detinue,  by  executors  for  railway  debentures, 
which  the  defendant  alleged  to  have  been  given  to 
her  by  the  testator,  although  no  legal  transfer  had 
been  executed,  the  jury,  having  found  that  he  had 
given  her  the  debentures,  a  verdict  entered  for  the 
defendant  was  sustained.     Ibid. 

(B)  Patmbnt  into  Covbt. 

To  an  action  for  detaining  the  plaintifTs  goods 
and  claiming  their  return  or  their  value,  it  is  not 
competent  for  the  defendant  to  pay  money  into 
court  A  Uan  v.  Dunn,  26  Law  J.  Rep.  (n.s.)  Exch. 
185;  1  HurL  &  N.  572. 

(C)  Plbadino  :  Gbnbbal  Issub. 

In  an  action  of  detinue  the  defence  that  the 
articles  claimed  were  delivered  by  the  defendant  to 
a  third  person,  with  the  plaintiff's  consent,  may  be 
given  in  evidence  under  non  detinet.  Anderson  v. 
Smitk,  29  Law  J.  Rep.  (n.s.)  Exch.  460. 


DEVISE. 


[See  Lboact — Will.] 

(A)  Construction  of,  in  obneral. 
(a)  General  Limitations  of  Estates, 
(6)  Condition, 
(c)  Period  of  Vesting, 
{d)  Residuary  Devise. 
( e )  Separate  Estate  of  Wife. 
(/)  Power  of  JoirUurvng. 
Ig)  Contingent  Remainders, 
(h)  Implication  of  Cross-remainders, 
( t )  Meaning  of  Words. 

(1)  "  Dying  before  his  Mother. 

(2)  "Ifeira.'' 

(8)  "Beirs  Male  of  the  Body.' 

(4)  "Issue." 

(5)  "Leaving  Issue." 

(6)  "Likewise.'' 

(7)  "Living.'' 

(8)  "Or.'' 

(9)  " Residuary  Legatee.** 
(10)  "  Use  amd  Occupation 

( h)  WIto  take  as  Devisees. 
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(B) 


(C) 


(H) 


WhAY  PbOPBRTT  PA88B8  BT  THB  DbyMB. 

(a)  In  general, 

{b)  Leaseholds, 

( c  )  Legal  Edate  m  Moftgagt, 

id)  Contingent ItUeretl, 
e )  JUvenion, 
(/)  Parcel  or  no  Parcel. 

F ARTICULAR  LIMITATIONS. 

(a)  Legal  or  BqwUable. 

!b )  Truet  or  Ben^/ieiaL 
c)  Joint  Tenancy  or  Tewmcy  in  Common, 
d  )  Fee  Simple. 
e)  EttateTaU. 
\f)  Estate  for  Life. 
{  g)   Vetted  or  Contingent  Estate, 
(h)  Clause  of  Forfeiture. 

it )  Shifting  Clause, 
k)  Execvtory  Devise. 

RlQHT  or  PRS-BMPTIOH. 

Charom. 

Dbyisi  for  Patxbbt  or  Dbbts. 

Void  Dbtisb. 

(a)  Eemoteneu. 

{b\  Lapse. 

ic)  UncertoMUy. 

(d)  Trust  for  Accv/iMdation. 

Bbvooatioh  or. 


(A)  COKSTRVOTIOK  Or,  IB  OBNBRAL. 

(a)  Qeneral  Lvawtations  of  Estates, 

A  testatrix  devised  to  trustees  certain  freehold 
premises  in  trust  to  receire  the  rents,  and  after  pay- 
ing thereout  all  proper  outgoings,  and  appljing 
thereout,  if  thej  thought  fit,  any  money  towards  the 
maintenance  of  F  8,  to  let  the  residue  accumulate 
until  F  8  should  attain  twenty-ooe,  and  then  to  pay 
such  accumulations  to  him ;  but  if  he  aliould  die 
under  such  age,  without  leaving  issue  living  at  his 
decease,  then  such  accumulations  should  be  applied 
for  the  benefit  of  the  person  to  whom,  and  in  the 
like  manner  and  form  as,  the  premises  were  limited 
in  the  like  event,  and  when  F  S  should  have  attained 
twenty-one,  then  the  trustees  were  to  stand  seised 
of  the  premises  in  trust  for  him  in  fee;  but  if  he 
should  not  leave  any  issue  living  at  his  decease,  then 
the  trustees  should  stand  seised  of  the  premises  in 
trust  for  AS  in  fee;  and  if  A  8  should  not  leave 
any  issue  living  at  her  decease,  then  over.  F  S  at- 
tained twenty-one,  and  died  without  ever  having  had 
issue : — Held,  on  the  construction  of  the  will,  that 
the  premises  vested  in  F  8  in  fee  on  his  attaining 
twenty -one  subject  to  be  divested  in  the  event  of  his 
dying  without  issue,  which  event  having  happened 
the  limitation  over  in  favour  of  A  8  took  effect. 
Smith  V.  Spencer,  6  De  Oez,  M.  &  Q.  681. 

A  devise  of  all  the  testator^s  residuary  real  estate 
to  trustees  in  fee,  upon  trust  to  pay  the  rents  to  A 
for  life,  and  after  his  death  upon  trust  to  convey  the 
same  residuary  real  estate  to  such  person  as  should 
answer  the  description  of  the  testator's  hei^at-IaWy 
breaks  the  descent  of  real  estate  which  had  descended 
to  the  testator  ex  parte  nuUemd,  and  vests  it  in  his 
heir-at-law  as  equitable  devisee.  Davis  v.  Kirh,  2 
Kay  &J.  391. 

Lands,  parcel  of  the  Duchy  of  Cornwall,  and 
governed  by  the  custom  of  that  Duchy,  the  tenure  of 


which  was  originally  abolding  or  convention  from  seveu 
years  to  seven  years,  which  ultimately  grew  into  a 
holding  to  the  tenant  and  his  heirs  and  assigns,  sub- 
ject to  the  payment  of  a  fixed  fine  every  seven  years, 
under  a  penalty  of  forfeiture,  no  surrender  to  the 
uses  of  a  will  being  required, — Held,  to  pass  by  a 
general  devise  made  previously  to  the  act,  55  Geo.  8. 
c.  192.     Usticke  v.  Peters,  4  Kay  &  J.  487. 

And  the  circumstance  of  such  general  devise  being 
followed  by  a  devise  of  all  teetator'b  Duchy  lands  to 
one  for  life, — Held,  not  to  prevent  its  passing  the 
reversion. 

N  devised  an  estate  at  R  to  such  of  the  children 
of  J  as  J  should  by  will  appoint,  and  in  default  to 
them  equally.  By  the  death  of  four  of  J^  children 
J  took  half  the  estate  as  heir  of  his  deceased  chil- 
dren. J,  by  his  will,  devised  all  his  real  estate  to 
his  children  equally,  and  he  directed  that  the  estate 
at  R,  devised  by  the  will  of  N,  over  which  be  might 
have  any  power  of  appointment  by  will,  should  not 
be  included  or  affecUBd  by  his  own  will,  but  should 
go  according  to  the  limitation  contained  in  N*s  will: 
— Held,  tlwt  J's  moiety  in  the  R  estate  passed 
under  the  residuary  devise  in  his  will,  and  did  not 
descend  to  his  heir.  Athert<m  v.  Longford,  25 
Beav.  5. 

Devise  to  the  children  of  A,  B  and  C  who  should 
be  living  when  the  youngest  attained  twenty-one^ 
with  a  direction  that  **  the  present  yearly  rents  ^ 
should  be  paid  to  the  persons  who  brought  up  the 
children  of  C: — Held,  upon  the  context,  that,  until 
the  contingency  happened,  the  rents  were  to  be  paid 
to  such  persons  in  trust,  not  only  for  the  children  of 
C,  but  of  A  and  B.  Sanders  v.  MUler,  25  Bear. 
154. 

Power  of  maintenance  of  "the  person  for  the 
time  being  entitled''  to  the  estate: — Held,  to  in- 
clude persons  "absolutely  or  presumptively  entitled." 
Sidney  v.  Wilmer,  25  Beav.  260. 

There  is  no  qpse  in  which  the  contingent  estate  of 
a  remainderman  has  been  accelerated  for  the  purpose 
of  giving  him  a  right  to  rent  accrued  prior  to  ^e  time 
when  his  estate  took  effect.  Where,  therefore,  an 
estate  was  limited  to  the  children  of  A  born  within 
fifteen  years,  with  remainder  to  the  plaintiff,  and  A 
had  no  child,  and  the  fifteen  years  had  not  expired, 
it  was  held  that  the  plaintiff  had  no  right  to  the 
present  rents.     Ibid. 

An  estate  was  devised  to  trustees  for  500  years, 
with  remainder  to  persons  still  unborn,  with  remain- 
der to  the  plaintiff.  The  trustees  had  active  duties 
as  to  the  management  of  the  estate  and  large  discre- 
tionary powers,  and  they  were  authorised  **  during 
the  minority  of  any  person  absolutely  or  presump- 
tively entitled  **  to  apply  the  surplus  income  for  the 
benefit  of  such  person,  accumulating  the  surplus: — 
Held,  that  the  plaintiff,  who  had  attained  her  majo- 
rity, had  no  right  to  any  part  of  the  surplus  rents 
accruing  prior  to  her  estate  being  vested  in  possession 
Ibid. 

The  doctrine  of  cypr^  is  not  to  be  extended 
The  cypres  doctrine  is  inapplicable  when  the  limit- 
ation to  unborn  children  gives  them  a  fee.  Mall  v. 
Pew,  25  Beav.  385. 

A  devised  property  to  the  children  of  B  in  like 
manner  as  they  were  entitled  under  the  "  will  **  of  B 
(deceased), — Held,  that  A  referred  to  the  will  and 
codicils  together  of  B.   PigoU  v.  Wilder,  26  Beav.  90. 
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A  father,  having  eight  children,  devised  his  estiite 
to  six  of  them  equally.  Afterwards  the  wifels 
fiither  devised  another  property  unto  her  children, 
to  be  vested  at  the  like  times,  with  the  benefit  of 
sarvivorship  and  provision  for  maintenance,  and  in 
tike  manner  in  all  other  respects,  so  far  as  the  nature 
of  the  property  and  the  difference  of  time  would 
permit,  as  the  said  children  were  entitled  to  the 
estate  of  their  father  under  the  dispositions  and 
timitations  contained  in  his  will: — Held,  that  the 
eight  children  participated  in  the  second  devise. 
Ibid. 

A  testator  devised  freeholds  to  two  and  their  heirs 
as  tenants  in  common,  and  in  case  either  should  die 
without  leaving  lawful  issue  surviving  her,  then  he 
devised  her  part  *'  unto  the  survivor"*: — Held,  that 
"survivor**  was  to  be  read  in  its  ordinary  ranse,  and 
not  in  the  sense  of  other.  OreeMPoad  v.  Percy,  26 
Beav.  572. 

The  trustees  of  a  settlement  had  vested  in  them  a 
power  of  leasing  during  the  minority  of  the  bene- 
ficial owners,  a  power  of  sale  and  exchange  at  the 
request  of  the  tenants  for  liffe,  and  a  power  to  cut 
timber;  but  they  had  no  legal  estate,  except  to  preserve 
contingent  remainders.  The  first  tenant  for  life  devised 
his  own  estates  to  other  trustees  in  fee  to  the  same 
uses  and  subject  to  Uke  powers  as  the  settled  estates 
stood  limited: — Held,  that  the  powers  over  the 
devised  estates  were  exerciseable  by  the  trustees  of 
the  settlement,  and  not  by  the  trustees  of  the  wiU. 
Taylor  v.  MiU8,  2S  Beav.  411. 

Devise  to  five  in  fee,  to  be  equally  divided  be- 
tween them  "  if  more  than  one.'*  One  died  in  the 
testatorls  life; — Held,  that  there  was  no  lapse,  but 
that  the  four  survivors  took  equally.  Stmdert  v. 
AAford,  28  Beav.  609. 

(b)  Condition. 

A  testator  by  his  will  settled  estates  and  declared 
that  the  same  should  be  forfeited  and  go  over  in  the 
event  of  the  party  entitled  for  the  time  being  to 
ponession  not  repairing  a  column  which  he  was 
building,  but  which  he  left  incomplete  at  his  death. 
Upon  a  bill  for  the  administration  of  the  testatorls 
estate, — Held,  that  the  party  entitled  to  possession 
of  the  estates  was  not  liable  to  complete  the  column, 
and  that  no  contract  could  be  implied  to  make  the 
testator's  residuary  estate  liable  to  the  expenses  of 
oompleting  it.  JoUffe  v.  ISoyford,  28  Law  J.  Rep. 
(■.8.)  Chanc.  93;  26  Beav.  227. 

Held,  though  all  the  questions  except  those 
relating  to  the  column  and  the  payment  of  costs  had 
been  settled  by  agreement  between  the  parties,  that 
the  suit  remained  an  administration  suit,  and  Uiat 
the  costs  must  be  paid  out  of  the  residuary  estate  of 
the  testator.    Ibid. 

(c)  Period  of  VeiUng. 

A  devise  of  land  to  trustees  in  fee,  upon  trust  to 
pay  the  rents  to  the  testator's  daughter  for  life,  and 
after  her  death  to  apply  them  in  the  maintenance  of 
all  and  every  her  child  and  children  during  their 
minority,  and  when  and  as  soon  as  all  such  children, 
if  more  than  one,  should  have  attained  twenty-one, 
upon  trust  to  sell  and  to  pay  the  proceeds  of  such 
sale  **  to  and  amongst  all  and  eveiy  such  child  or 
duldren,  ahare  and  share  alike,  if  more  than  one, 
and  if  but  one,  then  the  whole  thereof  to  such  only 


child**: — Held,  that  one  of  several  children  who 
survived  the  testator,  having  died  under  twenty-one, 
took  no  share.     LUiyd  v.  JAoydf  8  Kay  &.  J.  20. 

((i)  Iteiiduary  Devise, 

The  rule  that  a  testator's  real  estate  specifically 
devised,  his  real  estate  devised  by  way  of  residue, 
and  his  personal  Mtate  specifically  bequeathed,  are 
to  contribute  in  rateable  proportions  to  make  up  the 
deficiency  of  his  residuary  personal  estate  for  pay- 
ment of  his  debts, — Held,  not  to  have  been  altered 
or  affected  by  the  Wills  Amendment  Act  (1  Vict, 
c.  26.)  Eddcdi  v.  Johnson,  27  Law  J.  Rep.  (n.8.) 
Chanc  802;  1  Giff.  22. 

A  residuary  devise  of  real  estate  since  the  Wills 
Amendment  Act  (1  Vict  c.  26.)  is  not  specific 
Therefore,  where  the  personal  estate  proved  deficient 
for  the  payment  of  debts,  the  real  estates  deviled  by 
way  of  residue  were  held  chargeable  with  the  pay- 
ment of  the  debts  in  priority  to  the  real  estates 
specifically  devised.  Dady  v.  ffartridge,  1  Dr.  & 
Sm.  236. 

Since  the  Wills  Amendment  Act  (1  Vict,  c  26.) 
real  estate  passing  by  a  residuary  devise  is  subject 
to  debts  in  priority  of  specific  legacies,  that  statute 
rendering  a  residuary  devise  no  longer  specific. 
JRoikerhmn  v.  Jtotherham,  26  Beav.  465. 

Sembk — that  every  devise  of  lands,  whether  in 
particular  or  general  terms,  is,  since  the  WUls 
Amendment  Act  (1  Vict  c.  26.)  came  into  operation, 
as  it  was  before  that  period,  specific.  Pearmain  v. 
Twite,  29  Law  J.  Rep.  (h.s.)  Chanc  802;  2  Oiffl 
180. 

(e)  Separate  Ettate  qf  Wife, 

A  testatrix,  having  a  daughter  who  was  then  un- 
married, by  her  will  devised  real  estate  to  trustees  in 
fee  simple,  ''in  trust  for. the  use  and  benefit  of  my 
daughter,  the  rents  and  profits  of  which  she  shall 
receive  firom  the  tenants  herself  while  she  lives, 
whether  married  or  single."  There  were  subsequent 
trusts  for  the  issue  of  the  daughter,  and  in  default  of 
issue  the  testatrix  directed  that  no  sale  or  mortgage 
of  the  real  estate  or  the  rents  should  take  place 
during  the  life  of  the  daughter.  The  daughter  mar- 
ried after  the  death  of  the  testatrix,  and  had  issue. 
The  husband  and  wife  made  an  equitable  mortgage, 
and  the  mortgagee  filed  a  claim  to  enforce  his  secu- 
rity. The  Master  of  the  Rolls  decided  that  the  devise 
to  the  daughter  was  not  to  her  separate  use,  and 
that  the  clause  in  restraint  of  anticipation  was  there- 
fore void,  and  made  a  decree  in  the  plaintiff's 
fiivour;  but,  on  appeal, — Held,  that  as  the  intention 
to  create  separate  estate  was  manifest  upon  the  fiuse 
of  the  will,  the  decision  must  be  reversed.  Ooulder 
T.  Camtn,  29  Lnw  J.  Rep.  (n.s.)  Chanc.  135;  1  De 
Gex,  F.  &  J.  146. 

The  husband  of  the  daughter  became  bankrupt, 
and  his  assignees  were  made  defendants,  but  they 
never  appeared,  either  to  the  claim  or  at  the  hear- 
ing, and  had  not  been  served  with  notice  of  the 
appeal.  Their  Lordships,  nevertheless,  decided  on 
the  appeal  in  their  absence,  giving  no  opinion 
whether  the  order  would  be  effectual  in  their  abeence. 
Ibid. 

(/)  Power  of  Jmntwring. 
Devise  of  real  estate  to  tenants  for  life  in  sue- 


216 


DEVISE;  (A)  Covstbuotion  or,  in  gbnbbal. 


cearion,  with  remainders  over,  with  power  to  the 
aereral  tenants  for  life  when  and  as  they  should 
severally  and  successively  be  in  possession,  to 
appoint,  by  way  of  rentcharge,  a  jointure  of  a  certain 
amount  to  any  woman  or  women  with  whom  they 
might  respectively  intermarry.  One  of  the  tenants 
for  life  covenanted  on  the  occasion  of  his  marriage, 
that,  if  he  should  come  into  the  possession  of  the 
devised  estates,  he  would  execute  the  power  of  join- 
turing in  fieivour  of  his  wife.  After  this,  and  before 
coming  into  possession  of  the  estates  under  the  devise, 
he  became  of  unsound  mind  and  continued  so  until 
his  death,  before  which,  however,  he  had  become 
entitled  to  the  possession  of  the  estates: — Held,  that 
his  widow  was  entitled  to  have  the  rentcharge  enforced 
by  way  of  jointure  against  the  devised  estates,  under 
the  covenant  made  by  her  deceased  husband  on  his 
marriage  with  her.  Affleck  v.  Affleck,  26  Law  J.  Bep. 
(h.b.)  Ghana  358;  3  Sm.  k  6.  394. 

ig)  Contingent  Remaindert. 

A  testator  devised  real  estate  to  his  then  unmarried 
daughter  S  M  for  life,  remainder  to  her  children  in 
fee  simple,  with  proviso  for  survivorship  and  accruer 
in  case  of  the  death  of  any  or  either  of  them  under 
twenty -one  and  without  issue;  and  if  there  should 
not  be  any  child  of  S  M,  or  if  any  or  all  such  chil- 
dren should  die  under  twenty-one  and  without  issue, 
the  testator  devised  the  same  real  estate  to  the  heirs 
and  assigns  of  S  M.  At  the  testator^s  death,  S  M 
was  married,  but  had  no  issue : — Held,  by  the  Vice 
Chancellor,  that  the  devise  to  the  heirs  and  assigns 
of  8  M  was  a  contingent  remainder.  Crofts  v.  Mid- 
dleton,  25  Law  J.  Rep.  (n.s.)  Chanc.  513;  8  De 
Gex,  M.  &  G.  192;  2  Kay  &  J.  194. 

The  daughter  and  her  husband  in  1840,  by  deed, 
acknowledged  by  her,  pursuant  to  the  directions  of 
the  statute  3  &  4  Will.  4.  c.  74.  (the  Fines  and 
Becoveries  Act),  in  consideration  of  the  expenditure 
by  her  husband  of  money  on  the  lasting  improvement 
of  the  estate,  conveyed  and  settled  the  same  to  the 
use  of  herself  for  life,  with  remainder  to  the  use 
of  her  children  in  fee,  with  remainder  to  such  uses 
as  the  husband  should  appoint,  with  remainder  to 
the  use  of  the  husband  in  foe.  The  husband  and 
wife  joined  in  mortgaging  the  estate: — Held,  over- 
ruling a  decision  of  the  Vice  Chancellor,  that  under 
the  77th  section  of  the  Fines  and  Recoveries  Act, 
the  wife  had  power  to  convey  her  contingent  remain- 
der by  deed  acknowledged.     Ibid. 

Held,  also  (in  accordance  with  the  decision  of  the 
Vice  Chancellor),  that  the  settlement  was  one  for 
valuable  consideration ;  but,  held  (overruling  a  deci- 
sion of  his  Honour),  that  it  was  binding  in  equity  by 
way  of  contract  for  valuable  consideration,  even  sup- 
posing the  legal  estate  not  to  have  passed.    Ibid. 

Where  a  person  has  a  legal  as  well  as  an  equitable 
title,  this  Court  will  grant  an  injunction  to  restrain 
an  ejectment  brought  against  him  by  a  party  who, 
if  successful  in  the  action,  would  be  a  trustee  for  him. 
Ibid. 

{h)  Implieation  of  Cross-remednders. 

A  testator  gave  his  residuary  real  and  personal 
estate  to  trustees,  upon  trust,  as  to  one-fiflh,  for  each 
of  the  testator's  five  children  for  life,  and  after  his 
or  her  decease  for  his  or  her  children  which  he  or 
she  should  leave  at  his  or  her  decease;  but  provided. 


that  if  any  child  should  die  without  leaving  any  child 
at  his  or  her  death,  such  share  was  to  go  to  the 
testator^  other  children  for  their  lives  and  the  issue 
of  any  then  dead,  as  before  directed;  and  after  the 
death  of  his  five  children  in  trust  for  their  children 
equally,  per  eapUa.  One  of  the  testator'b  children 
died,  leaving  a  son,  who  died  before  the  last  of  the 
testator^s  children: — Held,  affirming  the  decision  of 
the  Master  of  the  Rolls,  that  the  persons  daimmg 
through  the  son  had  no  interest  in  the  rents  and 
income  during  the  lives  of  the  surviving  children  of 
the  testator;  that  that  one-fifth  was  undisposed  of, 
and  that  cross-remainders  were  not,  in  the  event 
which  had  happened,  to  be  implied.  Babbeth  v. 
Squire,  28  Law  J.  Bep.  (n.s.)  Chanc.  565;  4  De 
Gex  &  J.  406. 

(t)  Meaning  qf  Words, 

(1)  " Dying  before  hie  Mother,'* 

A  testator,  in  1834,  devised  a  certain  sum  of 
money  to  be  secured  so  as  to  raise  an  annuity  of 
2.000/.  for  his  wife,  "  and  on  her  decease  the  sum 
set  apart  for  such  payment  to  become  the  property 
of  my  son,  G  C,  so  far  as  he  shall  receive  the  interest 
on  the  said  sum  during  his  life,  and  on  his  demise 
the  principal  to  become  the  property  of  any  child  or 
children  he  may  leave  bom  in  lawful  wedlock,  and 
in  such  sums  as  my  said  son  shall  will  and  direct; 
but  in  case  of  my  son  dying  before  his  mother,  then 
and  in  that  case  the  principal  sum  to  be  divided 
between  the  children  of  my  daughters.**  This  son 
married  and  had  a  son  during  the  life  of  the  testator, 
and  died  before  the  testator: — Held,  (affirming  the 
decree  of  the  Master  of  the  Rolls,  Lord  Cran- 
vorth  and  Lord  Wendei/dale  diasenHerUibua)  that 
this  son  was  entitled  to  the  fund,  for  that  the  whole 
context  of  the  will  required  that  '*  dying  before  his 
mother**  must  be  read  "  dying  without  issue  before 
his  mother."  Two  appeals  were  presented,  each 
set  of  appellants  having  the  same  interest.  No 
costs  were  given.  Abbott  v.  MiddUUm;  JUckettt  v. 
Carpenter,  28  Law  J.  Rep.  (n.s.)  Chanc.  110;  7 
H.L.  Cas.  68:  affirming  25  Law  J.  Rep.  (n.s.) 
Chanc.  113;  21  Beav.  143. 

(2)  "-e«*rs.** 

'  Devise  of  freeholds  to  six  persons  equally  for  life, 
and  after  the  death  of  the  survivor  to  sell,  ^and  the 
money  to  be  equally  divided  amongst  their  several 
heirs*': — Held,  that  their  children,  and  not  their 
heirs-at-law,  were  intended.  BuU  v.  Comberback^ 
25  Beav.  540. 

(3)  «  ffeira  Male  of  the  Body."" 

Devise  to  W  for  life,  and  after  his  decease  "  to 
the  heirs  male  of  his  body,  for  their  several  natural 
lives  in  succession,  according  to  their  respective 
seniorities,  or  in  such  parts  and  proportions,  manner 
and  form,  and  amongst  them,  as  the  said  W,  their 
father,  should,  by  deed  or  will  appoint,  and  in  defoult 
of  such  iasue  male  of  the  said  W,**  over: — Held 
(dubiiante  Williams,  J.),  that  the  words  ''heirs 
male  of  the  body  of  W "  were  to  be  construed  as 
words  of  purchase,  and  meant  "sons,**  and  that^ 
therefore,  W  took  an  estate  for  life,  and  not  an 
estate  tail.  Jordan  v.  Adams,  29  Law  J.  Rep.  (n.s.) 
C.P.  180;  6  Com.  B.  Rep.  N.S.  718;  and  5  Conu 
B.  Rep.  748. 
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(4)  '*Isaue.^ 

{Parker  v.  Clarktf  7  Law  J.  Dig.  247:  affirmed 
6  De  Gex,  M.  &  6.  104.] 

(5)  **  Leaving  /mim.** 

By  his  will  a  testator  (who  died  in  1819)  derised 
and  bequeathed  the  residue  of  his  real  and  personal 
estate  to  E  W,  to  hold  to  her  and  to  her  heirs  and 
assigns  for  ever,  provided  that  in  case  E  W  should 
die  without  lawful  issue  born  of  her  body  and  living 
at  the  time  of  her  decease,  then  to  M  P,  her  heirs 
and  assigns  for  ever;  provided  also  in  case  E  W 
and  M  P  should  both  die  without  leaving  issue  law- 
fiilly  bom  of  their  bodies  then  the  same  estate  should 
go  unto  the  testator*s  nieces.  By  a  codicil  the  testa- 
tor devised  to  the  said  M  P  all  the  testator's  freehold 
estate  called  H  (forming  part  of  the  residue  devised 
by  the  will)  **  unto  and  to  the  only  proper  use  and 
behoof  of  the  said  M  P,  her  heirs  and  assigns  for 
ever;  provided,  nevertheless,  that  in  case  the  said 
M  P  shall  depart  this  life  without  leaving  lawful 
issue  of  her  body,"  then  the  testator  gave  and  de- 
vised the  same  "in  manner  and  form  given  and 
derised'*  by  him  in  and  by  his  will: — Held,  that 
under  the  codicil  M  P  took  an  estate  tail,  and  con- 
sequently that,  by  suffering  a  common  recovery,  she 
acquired  a  fee  simple.  JBiit  v.  SnUih,  26  Law  J. 
Rep.  (m.8.)  Exdv  295;  2  Hurl.  &  N.  105. 

(6)  "  LOceintc^ 

A  devise  commencing  with  the  word  "  likewise** 
held  to  be  subject  to  the  contingency  mentioned  in 
the  preceding  gifts  of  the  same  estate.  A  testator 
devised  an  estate  to  his  son  until  he  attained  twenty- 
one,  and  to  the  testator^  widow  for  life,  in  case  his 
son  died  under  twenty-one.  This  was  followed  by 
a  gift  of  the  produce  of  the  estate  to  his  nephews, 
which  commenced  with  the  word  **  likewise**: — Held, 
upon  the  context,  that  the  gift  to  the  nephews  was 
governed  by  the  same  contingency  as  that  to  the 
widow,  and  the  son  having  attained  twenty-one, 
that  the  gift  to  the  nephews  idled.  Paylor  ?.  Pegg^ 
24  Beav.  105. 

(7)  "JDrnn^.** 

The  word  **  living  "**  is  sufficient  to  pass  the  advow- 
Bon;  but  it  may  be  restricted  to  the  next  presentation. 
The  context  must  determine  which  is  its  meaning. 
Webh  Y.  Byng,  2  Kay  Sl  J.  669. 

Devise  to  a  minor  of  **  the  livings  of  Q  and  C, 
should  he  like  the  possession  and  be  qualified  for 
them**: — Held,  to  shew  an  intention  to  confer  on  the 
devisee  a  personal  benefit;  therefore,  that  the  devise 
was  confined  to  a  single  presentation,  and  did  not 
extend  to  the  advowson.    Ibid. 

(8)  **  Or.** 

A  testator,  after  certain  legacies,  devised  as  fol- 
lows:— ^"Incase my  daughter  should  have  no  lawAil 
iane,  after  her  death  I  will  that  my  property  that 
shall  be  remaining  to  return  to  my  relations,  viz.,  to 
my  nephew,  T  J,  1002.;  likewise  I  leave,  in  case  my 
daughter  has  no  issue,  to  my  nephew  T  S  and  my 
niece  A  S  802.  each;  likewise  I  leave  to  W  J  and 
T  D 10/.  each,  under  the  restrictions  as  my  nephew 
and  niece.  The  remainder  of  my  personalty  I  leave 
to  my  daughter's  disposal  if  she  lives  to  maturity. 

DiossT,  1855— 60, 


As  to  my  real  estate,  if  my  daughter  dies  before  she 
arrives  at  lawful  age,  or  have  no  lawful  issue,  then  I 
leave  my  Kal  and  all  my  other  property  to  my 
brother  J  J,  and  D  H,  equal  between  them;  but  in 
case  my  daughter  shall  nave  lawful  issue,  then  I 
leave  the  whole  of  my  property,  real  and  personal, 
to  her  and  her  heirs": — Held  f  Martin,  B,  disten- 
tiente),  that  the  word  "  or** should  be  read  ''and,**and 
that  the  daughter,  on  attaining  twenty-one,  took  an 
indefeasible  estate  in  fee  simple: — Held,  per  Ifor- 
tin,  B.,  that  the  will  was  to  be  read  as  it  stood,  and 
that  the  daughter  having  died  without  ever  having 
had  a  child,  J  J  and  D  H  took  by  way  of  executory 
devise.  Joknton  v.  Simeock,  29  Law  J.  Eep.  (h.s.) 
Exch.  478. 

A  testator  devised  specific  shares  in  an  estate  to 
several  parsons  nom/tiutUm,  to  hold  the  same  as 
tenants  in  common,  and  not  as  joint-tenants;  and  in 
the  event  of  any  of  them  dying  before  having  heirs 
of  their  body,  **  or  **  making  a  particular  disposition 
of  his  or  her  property,  then  his  or  her  share  was  to 
go  to  the  survivors: — Held,  that  the  devisees  did  not 
take  estates  tail,  but  estates  in  fee;  that  the  gift 
over  could  only  take  effect  on  the  happening  of  two 
events;  that  the  word  '*or"  must  be  read  "and,** 
although  in  efieot  it  introduced  a  condition  repug- 
nant to  the  estate  previously  given,  and  made  the 
gift  over  void.  Oreated  v.  Oreated,  28  Law  J.  Rep. 
(H.a)  Chanc.  756;  26  Beav.  621. 

Held,  also,  that  the  shares  of  those  devisees  who 
died  in  the  testator'to  lifetime  were  undisposed  of, 
and  passed  to  the  heii^a^law.    Ibid. 

(9)  **  JUtidtMrg  Legatee," 

A  testator,  by  his  will,  after  giving  legacies  to  his 
children,  including  one  of  his  younger  sons,  E,  gave 
all  his  freehold,  copyhold  and  leasehold  heredita- 
ments unto  and  to  the  use  of  his  two  elder  sons,  T 
and  A,  equaUy  as  tenants  in  common,  their  heirs, 
&c.,  and  he  gave  all  the  residue  of  his  personal  estate, 
after  payment  of  legacies,  to  his  said  two  sons,  T  and 
A,  whom  with  a  nephew  he  appointed  executors. 
The  eldest  son,  T,  died  in  the  te8tator*s  lifetime,  and 
afterwards,  by  a  codicil,  the  testator,  after  reciting 
the  death  of  T,  appointed  his  son  E  executor  in  his 
place,  jointly  with  A,  and  his  daughter  M  as  execu- 
trix in  the  room  of  his  nephew,  and  then  proceeded 
thus:  **  I  do  also  revoke  the  legacies  to  my  aforesaid 
two  sons,  A  and  E,  and  do  appoint  them  residuary 
legatees,  share  and  share  alike**: — Held,  (affirming 
a  decision  of  the  Master  of  the  Rolls,  but  diuenHerUe 
Lord  JtuUee  Knight  Bruce,)  that  the  appointment 
of  E  as  *'  residuary  legatee**  did  not  vest  in  him  the 
moiety  of  the  f^hold  and  copyhold  estates  devised 
by  the  will  to  T,  but  that  such  moiety  was  undis- 
posed of,  and  passed  to  A  as  heir-at-law  and  cus- 
tomary heir  of  the  testator.  Windiu  v.  Windttt, 
26  Law  J,  Rep.  (ir.8.)  Chanc.  185;  6  De  Gex,  M.  &, 
G.  549;  21  Beav.  373. 

The  words  *Megacy"  and  ^residuary  legatee" 
primd  facie  hwe  reference  to  personal  estate  only, 
unless  the  context  clearly  shews  that  the  testator 
intended  to  apply  them  to  real  estate.     Ibid. 
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(10)  **  Uae  and  Occu^MxHon,' 

A  testator  devised  a  house  and  premises  to  trus- 
tees upon  trust  to  offer  the  use  and  enjoyment  of 
them  to  the  eldest  of  his  children  for  the  time  being, 
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vent  free,  so  long  as  he  or  she  should  please;  but  on 
reftiaal,  death,  or  ceasing  to  occupy,  the  offer  was  to 
be  made  to  the  eldest  of  his  other  children  in  succes- 
■ion,  and  on  the  refusal,  death,  or  ceasing  to  occupy 
of  all  the  children,  then  upon  other  trusts: — Held, 
that  a  personal  occupation  was  intended  ;  that  occa- 
sional residence  would  be  sufficient  if  the  house  was 
kept  furnished,  and  in  the  occupation  of  a  servant, 
but  that  the  premises  could  not  be  let.  MacHartn 
T.  Aatnton,  27  Law  J.  Rep.  (n.b.)  Chanc.  442. 

A  testator  desired  that  his  two  sons  might  have 
the  use  and  occupation  of  certain  lands,  they  paying 
a  stated  rent,  and  that,  in  default  of  payment,  or  if 
they  converted  the  arable  land  into  tillage,  they 
should  no  longer  have  possession  thereof: — Held, 
affirming  the  decision  of  the  Master  of  the  Rolls, 
that  the  personal  use  and  occupation  was  not  neces* 
sary,  and  that  they  might  underlet  the  property. 
Jiabbdh  ▼.  Sgwtre,  28  Law  J.  Rep.  (r.8.)  Chanc 
565;  4  DeGez&  J.  406. 

(Z;)  Who  take  om  DevUeea. 

A  testator,  who  had  several  natural  children  by 
his  housekeeper,  devised  real  estate  to  each  of  them, 
by  name.  He  then  devised  certain  real  estate  **  to 
such  other  child,  if  any,  that  might  be  born  of  his 
housekeeper  in  his,  the  testator's  lifetime,  or  in  due 
time  after  his  death,**  and  to  socb  child's  heirs  and 
assigns : — Held,  that  a  child  bom  after  the  date  of 
the  will  took  no  interest  under  the  devise.  Jliedworth 
V.  Pope,  28  Law  J.  Rep.  (n.b.)  Chanc  905;  27 
Beav.  71* 

Under  a  devise  of  land  **  to  my  nearest-of-kin  by 
WAY  of  heirship": — Held,  that  the  heir  was  entitled. 
WtOiaane  v.  Aakian,  1  Jo.  A;  H.  115. 

A  devise  to  trustees  in  trust  for  a  person  who  is  an 
alien  is  a  trust  incapable  of  taking  effect  either  for 
the  benefit  of  the  alien  or  of  the  Crown,  and  the  bene* 
ficial  interest  results  to  the  heir  of  the  testator.  RiU- 
son  v.  Sterd^,  8  8m.  &  O.  280. 

(B)  What  Propirty  passbs  bt  thk  Dbyibk. 
(a)  In  general. 

Testator,  by  his  will,  in  1847,  devised  spedfie  real 
estate  to  his  daughter  M,  and  after  making  sevehil 
specific  bequests,  devised  and  bequeathed  all  other 
real  and  peraonal  ettate  ofvhich  he  might  die  poa-^ 
mued,  to  M  and  others  of  his  children.  M  died  in 
his  lifetime: — Held,  that  the  devise  expressed  by 
the  words  **  all  other,**  &c,  was  a  reeiduarj  devise 
within  1  Vict  c.  28.  s.  25,  and  included  the  real 
estate  devised  to  M.  Cogawell  v.  Amutrong,  2  Ear 
&  J.  227. 

A  testator,  after  the  Apportionment  Act,  4  WilL  4. 
c  22,  devised  freehold  lands  to  two  trustees,  their 
heirs  and  assigns,  upon  trust  to  pay  thereout  to  his 
widow  an  annuity  for  her  life^  and  after  her  decease 
then  upon  trust  for  A  and  B,  their  heirs  and  assigns 
as  tenants  in  common : — Held,  that  the  legal  estate 
in  the  tmstees  was  not  restricted  to  the  li^  of  the 
widow.    Fenwiek  v.  PoUe,  8  De  Gex,  M.  &  G.  608. 

A  testator  gave  all  his  real  and  personal  property 
of  whatever  nature  and  kind  soever  to  trustees,  upon 
trust  for  his  sister;  provided  always,  and  he  thereby 
directed  that  three  several  &rms,  therein  respec- 
tively described,  should  be  sold,  and  the  proceeds 
applied  to  purposes  prohibited  by  tiie  Statute  of 


Mortmain : — Held,  that  the  fiinns  so  directed  to  be 
so  held  passed  to  the  testator^  sister  as  pait  of  the 
general  devise  for  her  benefit.  Oaafier  v.  Baewell, 
26  Law  J.  Rep.  (ir.8.)  Chanc.  576. 

A  devise  before  1838  of  '*all  my  estates  in  the 
occupation  of  A  in  the  parish  of  B  to  C,**  without 
words  of  limitation,  conferred  upon  C  the  fee  simple 
WhiU  V.  Coram,  3  Kay  &  J.  652. 

On  a  gift  by  a  testator  of  all  his  freehold  house 
and  property  situate  in  Wright's  Road,  the  Court 
held,  that  scaffolding  and  building  materials  situate 
on  the  ground  near  the  house  did  not  pass.  Compof^ 
V.  Vermm,  2  Giff.  277. 

A  testator  devised  all  the  freeholds  to  which  he 
might  be  entitled  at  his  decease  **  situate  in  the 
parish  of  C  with  their  appurtenances**: — Held,  it 
did  not  pass  pieces  of  kind  in  two  other  parishes 
which  had  always  been  let  with  the  lands  in  C  as  one 
farm,  and  occupied  by  the  same  tenant.  Evama  v. 
Angell,  26  Beav.  202. 

As  to  what  extent  extrinsic  evidence  is  admissible 
in  such  a  case.    Ibid. 

(5)  LeasMlda, 

A  testator,  having  freehold  and  leasehold  property 
at  F  occupied  by  one  tenant,  at  an  entire  rent  of  70L 
per  annum,  the  freehold  being  of  the  value  of  142. 
per  annum,  and  the  leasehold  being  for  2,000  year^ 
and  of  the  value  of  56^  per  annum,  by  his  will,  made 
before  the  1  Vict.  c.  26,  gave  all  his  real  estate  at  F 
to  trustees,  to  hold  to  thera  ''for  ever,  or  otherwise, 
according  to  the  natures  and  tenures  thereof**: — 
Held,  reversing  the  decision  of  the  Master  of  the 
Rolls,  that  both  the  freehold  and  leasehold  property 
passed  by  this  devise.  Swift  v.  Swift,  29  Law  J. 
Rep.  (■.8.)  Chanc  121;  1  DeGex,  F.  8c  J.  160. 

(c)  Legal  Estate  in  If  ortgage. 

Testator,  by  his  will,  in  1882,  gave  all  his  money, 
securities  for  money,  household  fomitura,  &c.  and 
all  other  the  rest  and  residue  of  his  personal  estate 
and  effects,  subject  to  the  payment  of  debto  and 
legacies,  to  his  wife,  her  executors,  administrators  and 
assigns  absolutely: — Held,  that  the  logal  estate  of 
certain  mortgaged  hereditaments  which  was  vested  in 
the  testator  at  the  date  of  his  will,  passed  under 
the  term  "securities  for  money";  and  that  the  con- 
currence of  the  testator's  heir  was  not  necessary  to 
make  an  effectual  conveyance  of  the  mortgaged 
premises  to  a  purchaser.  Kmgkt  v.  i^o^snSDii,  2 
Kav  &  J.  503. 

Oalliei  V.  IfoM  (9  B.  &  C.  267;  7  Law  J.  Bep. 
(h.8.)  K.B.  109)  must  be  treated  as  overruled  by 
auheequent  decisionB.    Ibid. 

(d)  Contingent  IntereeL 

A  contingent  interest  in  real  estate  transmissible 
to  heirs  may  be  disposed  of  by  a  reBiduary  devise 
made  in  general  words,  though  the  testator  could 
not  become  entitled  to  such  real  estate,  except  on 
eventa  depending  on  his  own  death  without  issue. 
Ingilbjf  v.  Amcotte,  25  Law  J.  Rep.  (n.b.)  Chanc. 
769;  21  Beav.  585. 

(«)  Bevernon, 

Testatrix,  seised  in  foe,  devised  her  real  estate  to 
R  for  lifo,  and  after  her  death  to  her  children  or 
child  living  at  her  death,  and  the  isBue  of  anj  child 
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thea  deady  in  fce,  and  in  eaie  of  their  bein^  no  MGh 
child,  then  to  H  in  fee;  and  all  the  residue  and 
remainder  of  her  estate  not  before  disposed  of  ^e 
derised  to  B  in  fee.  E  by  lease  and  re-lease  oon- 
veyed  all  her  estate  to  J  in  fee,  and  died  never  having 
been  married: — Held,  that  the  reversion  pasMd  by 
the  readnary  devise  to  E,  and  that  by  the  convey- 
ance to  J  Eli  life  estate  and  reversion  were  both 
vcebed  in  him,  and  by  the  meiger  thus  occasioned 
the  contingent  remainder  to  H  was  destroyed.  JBger- 
Um  V.  Mauey^  26  Law  J.  Bep.  (v.s.)  C.P.  10  ;  8 
Com.  B.  Bep.  (k.b.)  888. 

{f)  Petrcel  or  no  ParciL 

Where  a  testator  devises  his  lands  situate  in  a 
particular  parish  or  plaee,  parol  evidence  is  admis- 
sible to  shew  what  lands  were  then  reputed  to  lie  in 
such  parish  or  place  for  the  purpose  of  determining 
the  sense  of  the  description  used  by  the  testator ; 
therefore,  where  a  testator  devised  all  his  messuages 
and  landa  in  the  parish  of  D,  parol  evidence  was 
admitted  to  diew  that,  although  in  point  of  feet  some 
part  of  his  land  was  situate  m  the  parish  of  W,  yet 
thai,  at  the  date  of  his  will  and  death,  that  part  was 
generally  reputed  to  lie  in  D.  In  answer  to  evidence 
of  the  payment  of  rates  by  recent  occupien  of  the 
land  in  question  to  the  overseers  of  W,  the  former 
nte-books  of  W  weie  tendered  to  prove  that  the 
names  of  the  former  occupiers  did  not  appear  in 
them: — Held,  that  such  evidence  was  admissible. 
AntUe  V.  Ndm$,  26  Law  J.  Rep.  (n.b.)  Exch.  6;  1 
HurL  ft  N.  225. 

A  testator  devised  "his  messuage  or  dwelling- 
house  and  premises,  with  the  piece  of  land  thereto 
adjoioing."  The  testator  was  seised  of  a  field  next 
adjoining  the  dwelling-house  and  garden,  which  he 
called  **  the  Pear-tree  piece,^  and  which  had  been 
fenced  off  by  him  from  another  field,  of  which  it  had 
once  formed  part,  and  which  after  such  fencing  he 
called  **  the  Second  Grass  piece.**  This  last  commu- 
nicated with  two  other  adjoining  fields  of  the  testa- 
tor. There  were  gates  between  the  difieient  fields, 
and  the  testator  umA  to  call  the  pieces  ** grounds" : — 
Held,  that  the  devise  included  not  only  the  dwelling- 
house,  garden,  and  "  the  Peai^tree  piece,"  but  also 
the  three  other  fields,  they  being  all  contiguous. 
/(M&  V.  /Mfc,  28  Law  J.  Rep.  (H.s.)  C.P.  100;  5 
Com.  B.  Rep.  (■.&)  4(»4. 

A,  being  possessed  of  a  field  called  Tip  Brook,  by 
an  award  under  an  inclosnre  act,  acquired  some  land 
adjoining,  part  of  an  open  common  field,  called 
**  Baunds  Nether  Field."  This  allotted  land  he 
divided  into  two  fields,  from  one  of  which  he  made 
an  opening  into  Tip  Brook,  and  kept  the  lands  of 
both  as  sward,  the  cattle  passing  freely  from  one 
to  the  other.  By  his  will,  A  devised  **  all  that  piece 
of  sward  land  in  Baunds  Nether  Fidd  called  Tip 
Close,  being  part  of  an  allotment  awarded  to  me  at 
the  lime  of  the  indosure  of  Baunds  Field**: — Held, 
that  the  devise  was  not  necessarily  confined  to  the 
land  allotted,  but  that  evidence  was  admissible  to 
shew  that  Tip  Close  included  Tip  Brook,  ffcurritm 
V.  Byde,  29  Law  J.  Rep.  (Er.8.)  Exch.  119;  4  Huri. 
&  N.  805. 

(C)  Pabtioulab  Limitations. 

(a)  Legal  or  £quiUabU, 

The  testator,  by  his  will,  desired  his  debts  to  be 


paid,  and  then  devised  all  his  residuary  copyhold 
estates  to  trustees  and  the  survivors  and  survivor  of 
them,  and  the  heirs  of  such  survivor,  upon  trust  to 
pay  the  rents  to  his  wife  and  two  daughters  in  equal 
shares  for  their  respective  lives,  with  survivorship 
amongst  them,  and  after  their  deaths  upon  certain 
tnists  for  the  issue  of  his  said  daughters,  and  in  the 
event  of  the  deaths  of  both  daughters  without  leav- 
ing issue,  then  he  devised  his  ;said  copyhold'estatea 
to  the  right  heirs  of  the  survivor  of  his  said  daughters 
for  ever.  The  trustees  were  also  appointed  executors 
of  the  will,  to  the  uses  of  which,  the  testator  having  in 
his  lifetime  surrendered  to  such  uses,  they  were  after 
his  death  duly  admitted  as  tenants.  Both  daughters 
survived  the  wife  of  the  testaUH*,  and  died  without 
having  been  married : — Held,  upon  demurrer  to  the 
bill  filed  by  the  customary  heirs  in  gavelkind  of  the 
copyholds  of  the  survivor  of  the  daughters,  put  in  by 
the  right  heir  of  such  survivor,  that  there  was  a  charge 
of  debts  created  upon  the  rssiduary  copyholds  by 
the  will,  and  that  such  charge  coupled  with  the  legal 
estate  devised  to  the  trustees,  vested  the  legal  estate 
in  fee  simple  in  sudi  trustees,  and  made  all  the 
estates  limited  after  the  devise  to  them,  equitable 
estates.  OreaUm  v.  Crealon,  26  Law  J.  Bep.  (h.b.) 
Chanc.  266;  8  Sm.  A  Q.  886. 

Semble — ^had  there  not  been  a  charge  of  debts,  the 
fee  simple  in  the  trustees  would  have  determined  on 
the  death  of  the  survivor  of  the  tenants  for  life  for 
whose  benefit  alone  ibey  would  have  been  trustees. 
Ibid. 

(6)  Tnut  or  Beneficial. 

M  P  devised  a  real  estate  to  trustees  and  their 
heirs,  upon  trust  for  her  son  absolutely  when  he 
should  attain  twenty-one ;  but  in  case  he  should  die 
before  attaining  twenty-one,  leering  issue,  then  for 
such  issue;  but  in  case  he  should  die  under  twenty- 
one,  without  leaving  issue,  then  to  the  children  of  P 
and  E.  The  son  attained  twenty-one,  and  died  un- 
married in  the  lifetime  of  his  mother.  She  left  no 
heir^at-kkw: — Held,  that  the  devise  vested  the  estate 
in  the  trustees ;  that  the  subsequent  trusts  for  P  and 
E  feiled;  and  that  the  surriring  trustee  was  seised  of 
the  estate  to  his  own  use  beneficially.  Oox  v.  Parher, 
25  Law  J.  Bep.  (if.s.)  Chanc  873-,  22  Beav.  168. 

(c)  Joint  Tmanqf  or  Tenancy  in  Common. 

A  testator  devised  real  estate  to  trustees  for  600 
years  in  trust  to  pay  life  annuities,  and  the  residue  of 
the  rents  to  his  two  sons  **  in  equal  shares,**  and  sub- 
ject thereto,  he  devised  them  to  his  two  sons  in  fee 
as  joint  tenants: — Held,  that  during  the  term  they 
were  tenants  in  common,  and  secondly,  that  the  em- 
ployment by  the  two  sons  of  the  estates  in  their  part- 
nership trade  had  not  the  efiect  of  making  them 
tenants  in  common  of  the  fee.  Brown  v.  OahifwU, 
24  Beav.  254. 

(d)  Pee  Simple. 

A  will  devised  real  estates  to  trustees  and  their 
heirs  in  trust  for  the  use  of  testator'b  daughter  during 
her  life,  and  after  her  death  to  the  use  of  the  heirs 
of  her  body,  with  remainders  over.  Then  followed 
a  clause,  that,  if  the  dau(j^ter  married,  her  husband 
was  to  have  no  power  of  intermeddling  with  the  estate, 
and  her  receipto  were  to  be  a  full  dischaige  to  the 
trustees.    The  testator  then  gave  some  pecuniary 
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legBcies,  and  bequeathed  his  pcnoDal  ettate  to  the 
trustees,  directing  them  to  sell  it  and  apply  the  pro- 
ceeds in  payment  ef  his  debts  and  legacies.  He  also 
ordered  that  the  surplus  of  the  rent  of  his  real  estate 
above  what  the  trustees  should  expend  in  the  msln- 
tenance  of  the  daughter,  should  be  applied  during 
her  minority  in  paying  debts  and  legacies;  and  he 
further  added,  that  in  case  these  provisions  were  in- 
Buffidept,  then,  in  order  to  supply  the  deficiency,  he 
charged  the  real  estates  with  the  payment  thereof; 
and  he  further  directed  the  executors  to  reimburse 
themselves  out  of  the  premises  devised  to  them  any 
sums  they  might  expend  in  performance  of  the  will : 
— Held,  that  Sie  will  gave  the  trustees  either  an  estate 
in  fee  or,  at  least,  a  power  to  lease  and  mortgage  the 
real  estate;  and  nmhU — ^that  the  will  gave  Uiem  an 
estate  in  fee.  Poad  v.  Watton  ^n  error),  25  Law  J. 
Bep.  (n.s.)  Q.B.  396;  6  E.  &  B.  606. 

By  will  B  devised  lands  to  devisees  to  uses,  to  the 
use  of  his  brother  C  for  life;  and  after  a  limitation 
to  trustees  to  preserve  contingent  remainders,  from 
and  after  the  decease  of  his  brother  C,  to  the  use  of 
his  nephew  J,  the  eldest  son  of  C,  for  life,  with  like 
limitations  to  trustees  to  preserve,  &c.;  and  after  the 
decease  of  J,  to  the  use  of  the  first  son  of  the  body 
of  J  lawfully  to  be  begotten,  and  of  the  heirs  male  of 
the  body  of  such  first  son,  lawfully  issuing;  and  for 
deftiult  of  such  issue,  to  the  use  of  the  second,  tliird, 
fourth,  fifth,  &c.,  and  all  and  every  other  son  and 
sons  of  the  body  of  J  successively  in  tail  male;  and 
for  default  of  such  issue  a  corresponding  series  of 
limitations  to  C,  the  second  son  of  his  brother  C,  and 
his  first  and  other  sons  in  tail  male;  and  for  default 
of  such  isKue  a  corresponding  series  of  limitations  to 
T,  the  third  son  of  his  brother  C,  and  his  first  or 
other  sons  in  tail  male;  and  in  default  of  such  issue, 
to  the  fourth,  fifth,  &c.,  and  all  and  every  the  sons 
of  the  body  of  his  brother  C,  in  successive  estates  of 
tail  male;  and  for  defouit  of  such  issue,  to  the  use 
and  behoof  of  all  and  every  the  daughter  and  daugh- 
ters of  his  brother  C,  lawfully  to  be  begotten,  and  her 
or  their  heirs  for  ever,  to  tiJce  as  tenants  in  common 
(if  more  than  one),  and  not  as  joint  tenants;  and  for 
defiiult  of  such  issue  to  the  use  of  all  and  every  the 
daughter  or  daughters  of  his  said  nephew  J,  lawfully 
to  l^  begotten,  and  her  or  their  heirs  for  ever,  to  take 
as  tenants  in  common  (if  more  than  one^,  and  not  as 
joint  tenants;  and  for  defiiult  of  such  issue,  corre- 
sponding limitations  in  favour  of  the  daughter  or 
daughters  of  his  nephew  C;  and  in  default  of  such 
issue,  corresponding  limitations  in  fevour  of  f^e 
daughter  or  daughters  of  his  nephew  T;  and  for 
defiiult  of  such  issue,  over  to  other  uses  in  fiivour  of 
the  testator^  sisters.  T,  after  the  death  of  the  tes- 
tator«  had  two  daughters^  who  died  in  their  infancy : 
— SembU — ^that  these  two  daughters  would,  under 
the  foregoing  limitations,  have  taken  estates  in  fee 
simple,  had  the  will  contained  no  other  provisions. 
BiddvUph  v.  Leet  (Ex.  Ch.),  28  Law  J.  Bep.  (ir.B.) 
Q.B.  21 1;  E.  B.  &  E.  289 :  afiSrming  the  judgment 
below,  27  Law  J.  Bep.  (n.s.)  Q.B.  273;  E.  B.  &  £. 
289. 

A  clause  in  a  subsequent  part  of  the  will  provided, 
that  if  at  any  time  thereafter  all  or  any  of  the  daugh- 
ter or  daughters,  to  be  begotten  by  the  te6tator*s 
brother  C,  or  by  his  said  n^hews  J,  C  or  T,  or  by 
any  or  either  of  such  ailer»born  son  of  his  brother  C, 
should  enter  into  religion  and  become  a  nun  or  nuns, 


that  then  and  in  such  case  and  immediately  there- 
upon, the  uses  before  limited  and  declared  as  to  such 
the  daughter  or  daughters  of  his  brother  C,  or  of  his 
nephews  J,  C  and  T,  and  of  such  after-bom  sons  or 
his  brother  C  as  should  so  enter  into  religion,  and 
become  professed  nun  or  nuns  as  aforesaid,  should 
cease  and  determine,  and  become  absolutely  null  and 
void  to  all  intents  and  purposes  whatsoever:  and 
that  the  person  or  persons  next  in  reversion  to  take 
according  to  the  afore-mentioned  limitation  should 
immediately  thereupon  enter  into  and  upon  the  lands, 
&c.,  and  enjoy  the  same  in  as  full  manner  and  to  all 
intents  and  purposes,  &c  as  he,  she,  or  they  would 
have  been  entitled  to  have  held  and  enjoyed  the 
same,  in  case  the  penon  or  persons  so  entering  into 
religion  as  aforesaid  had  been  then  dead  without 
issue  of  his,  her,  or  their  body  or  bodies  as  aforesaid : 
— Held,  that  this  clause  shewed  that  the  meaning  of 
the  limitations  to  the  daughter  was,  that  they  should 
take  estates  tail  only ;  and  tiiat  in  the  limitation 
after  the  limitation  to  the  daughters  and  their  heirs, 
the  expression  "  in  default  of  such  issue,**  meant  in 
default  of  issue  of  the  bodies  of  the  daughters.  Ibid. 
Devise  to  trustees  upon  trust  for  Uie  testator's 
grandson  S  for  life;  and  after  his  decease  in  trust  for 
all  and  every  the  child  and  children  of  8,  who,  being 
a  son  or  sons,  should  respectively  attain  the  age  of 
twenty-one  years,  or,  being  a  daughter  or  daughters, 
should  live  to  attain  that  age  or  be  married,  equally 
to  be  divided  between  them,  if  more  than  one,  and 
their  respective  heirs  and  assigns,  and  if  there  should 
be  only  one  such-  child,  then  in  trust  for  such  only 
child,  his  heirs  and  assigns;  but  in  case  S  should  die 
without  leaving  lawful  issue,  then  upon  similar  trusts 
for  others  of  his  grandchildren  and  their  children 
successively,  with  an  ultimate  trust  for  the  testator^s 
right  heirs.    The  trustees  were  empowered,  imme- 
diately after  the  death  of  the  first  tenant  for  life  of 
the  devised  estates,  to  apply  the  rents  for  the  main- 
tenance of  the  person  or-  persons  next  beneficially 
entitled  thereto.    S  died  leaving  an  only  child,  an 
infant,  him  surviving: — Held,  that  such  child  was, 
under  the  limitations  in  the  will,  devisee  of  an  estate 
in  fee  simple,  determinable  in  case  of  his  dying  under 
the  age  of  twenty-one.     Browne  v.  Browne,26  Law 
J.  Bep.  (if. 8.)  Chanc.  635;  3  Sm.  &  O.  568. 

Devise  in  1820  of  estates  A  and  B  to  the  testatorls 
wife  for  life,  and  after  her  death  estates  A  B  and  C 
to  the  testator^s  son  J,  without  words  of  limitation. 
Subsequently,  a  devise  of  an  annuity  of  IQl.  to  D  for 
life,  to  be  paid  out  of  estate  A  by  J: — Held,  that  J 
took  an  estate  in  fee  simple  in  A,  but  a  lifts  estate 
only  in  B  and  C.  Maithewn  v.  Wimdnmy  2  Kay  & 
J.  406. 

Devise  of  copyholds  to  a  married  woman  to  be  her 
sole  and  separate  property,  and  with  power  to  her  to 
appoint  the  same  to  her  children  and  her  husband, 
in  such  way  and  in  such  proportions  as  she  may  think 
fit, — Held,  that  she  was  devisee  in  fee,  and  that  the 
execution  of  the  power  was  not  made  a  duty,  and 
therefore  no  trust  in  fiivour  of  the  husband  and  chil- 
dren.   Brook  V.  Brook,  3  8m.  &  G.  280. 

(t)  EstaU  Tail. 

[See  ante  (A)  (t)  (5;  and  amte  (C)  (<i)  Biddvlpk  v. 
Zeet.] 

A  testator,  after  giving  his  wife  a  life  interest  in  the 
whole  of  his  freehold  property, devised  it  as  follows: 
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«— I  give  to  my  gmndson  R  P  that  house  and  garden 
now  in  the  tenure  of  H  K ;  also  I  gire  to  my  grand- 
daughter A  P  this  house  which  I  now  live  in;  alao  I 
giTe  to  her  a  ground  called  W ;  also  I  give  to  my  two 
granddaughters  S  P  and  J  P  a  house  at  T;  also  I  give 
to  the  said  S  P  and  J  P  a  piece  of  arable  land  in  B, 
aU  to  be  equally  divided;  also  I  give  to  my  grandson 
B  P  600/. ;  also  I  give  to  my  granddaughter  A  P 
600/. ;  also  I  give  to  m v  granddaughters  S  P  and  J  P 
4002.  each.  In  case  either  of  them  die  without  issue 
that  portion  to  be  divided  amongst  the  survivors: 
— Held,  that  the  granddaughter,  A  P,  took  an  estate 
tail  in  the  real  property  devised  to  her.  JBuU  v. 
Tkomtu,  (Ex.  Ch.),  25  Law  J.  Rep.  (n.s.)  Ezch.  256 ; 
Nom.  Thomei  v.  £uU,  1  Hurl.  &  N.  109:  affirming 
the  judgment  below,  24  Law  J.  Rep.  (n.b.)  Ezch. 
275;  11  Ezch.  Rep.  285. 

A  testatrix  seised  in  fee  of  a  messuage  and  mill, 
subject  to  the  life  estate  of  W  C,  directed  the  same 
to  be  conveyed  to  the  use  of  W  C  for  life,  with  re> 
mainder  to  his  first  and  other  sons  in  tail,  and  directed 
her  trustees  to  stand  possessed  of  2,000/.  stock,  upon 
trust  to  apply  the  dividends  from  time  to  time  in  the 
repain  of  the  said  messusge  and  mill,  at  the  request 
in  writing  of  W  C,  and  from  and  after  the  decease 
of  the  said  W  C,  upon  the  application  or  request  in. 
writing  of  the  person  or  persons  who  for  the  time 
being  might  be  entitled  under  the  limitations  there- 
inhere  directed,  to  the  end  and  intent  that  the  said 
stock  or  sum,  and  the  interest  and  dividends  thereof, 
might  be,  and  be  continued  as  long  as  the  rules  of 
law  and  equity  would  permit,  as  a  ^d  for  keeping 
the  said  messuage  and  mill  at  all  times  in  good  and 
substantial  repair  for  the  benefit  of  the  person  or 
persons  who  might  from  time  to  time  be  so  in  pos- 
session thereof  or  entitled  thereto  as  aforesaid.  The 
property  was  settled  in  accordance  with  the  directions 
of  the  will,  and  the  first  tenant  in  tail  died  in  the  life- 
time of  W  C  without  having  barred  the  entail.  On 
the  death  of  W  C, — Held,  that  the  person  who  then 
came  into  possession  as  tenant  in  tail  was  entitled  to 
the  fund,  and  not  the  executors  of  the  first  tenant 
in  tail.  Cox  v.  StUion,  25  Law  J.  Rep.  (m.s.)  Chanc. 
815. 

A  testatrix  devised  thus: — **1  give  in  trust  to  my 
executora  for  my  niece  M  A  B  and  her  children  my 
estates,  provided  she  takes  the  name  of  C  and  arms, 
and  her  children,  with  my  mansion-house,  fiimiture,** 
(and  other  articles)  "as  heir-looms  with  my  estate**: 
— Held,  (aflirming  a  decision  of  one  of  the  Vice 
Chancellors)  that  M  A  B  took  an  estate  tail.  WM 
▼.  Byng,  26  Law  J.  Rep.  (ir.8.)  Chanc.  107  s  2  Eay 
Sl  J.  669. 

A  testatrix  devised  all  her  real  estate  to  trustees 
upon  trust  for  three  persons  for  life,  with  remainder 
to  their  issue  in  tail,  "and  for  de&ult  of  such  issue, 
then  upon  trust  for  the  right  hein  of  my  grandfather. 
Sir  T  S,  Bart.,  deceased,  by  Mary,  his  second  wife, 
also  deceased,  for  ever": — Held,  affirming  the  deci- 
sion of  Vice  Chancellor  Kindersley,  that  the  ultimate 
limitations  created  an  estate  teil  special,  and  not  a 
fee  simple.  Vernon  v.  Wright,  28  Law  J.  Rep.  (v.s.) 
Chanc.  198;  7  H.  L.  Cas.  85:  affirming  23  Law  J. 
Rep.  (U.S.)  Chanc.  881 ;  2  Drew.  439. 

A  testator  devised  reel  and  personal  estate  to  his 
son,  J  R  M,  his  heirs,  executors  and  administrators, 
his  will  being  that  his  son  should  not  have  power  to 
wU  the  estates  and  lands,  but  that  they  should  go  to 


his  son*s  lawfiil  issue  absolutely;  and  if  he  should  not 
have  any  issue  him  surviving,  then  over: — Held,  that 
the  son  was  tenant  in  tail  of  the  estates,  and  that  the 
costs  of  a  special  case  rendered  necessary  by  the 
objections  raised  by  a  purchaser  of  part  of  the  estates 
must  be  paid  out  of  the  testator^  residuary  estate. 
MarahaU  v.  Grime,  29  Law  J.  Rep.  (n.s.)  Chanc. 
592 ;  28  Beav.  375. 

A  testator  left  all  his  property  to  his  "brother  B 
and  his  children  in  succession**: — Held,  that  this 
gave  to  B  an  estate  tail  in  the  realty,  and  an  abso- 
lute  interest  in  the  personalty.  The  Ea/rl  of  Tyrone 
V.  the  Marquu  of  Waterford,  29  Law  J.  Rep.  (n.s.) 
Chanc.  486;  1  De  Gex,  F.  &  J.  613. 

A  devise  by  will  to  A  for  life;  remainder  to  A's 
children  and  their  heirs  as  tenants  in  common. 
Devise  by  codicil  of  after-purchased  estates  to  A  for 
life,  remainder  to  the  heirs  of  his  body  lawfully  be- 
gotten for  ever,  equally  share  and  share  alike,  sons 
or  daughters,  but  if  A  should  die  without  heire  or 
heir,  then  over: — Held,  that  A  took  an  estete  tail 
in  the  property  devised  by  the  codiciL  Orimton  v. 
Dotom/Hfff  4  Drew.  125. 

A  testator  devised  to  trustees  to  the  use  of  eight 
persons  successively  for  life,  and  afterwards  in  trust 
to  convey  to  all  the  sons  and  daughters  of  the  eight 
who  should  be  then  living,  and  the  heirs  of  their 
bodies,  "respectively  in  a  due  course  of  entail,**  and 
he  empowered  his  sister  to  cut  down  the  estates  of 
children  "thereafter  bom,"  of  the  eight  to  life  estates. 
The  plaintiff  was  a  child  of  one  of  the  eight  bom  at 
the  date  of  the  will : — ^Held,  that  though  the  trust 
was  executory  she  was  tenant  in  teil  and  not  tenant 
for  life.    JiandaU  v.  Danid,  24  Beav.  193. 

Devise  to  A  for  life,  with  remainder  to  B  and  his 
heirs,  but  if  B  died  in  the  life  of  A,  "without  leaving 
lawful  issue,**  then  immediately  after  the  death  of  A 
the  lands  were  to  be  sold  and  the  produce  divided. 
And  in  case  B  should  outlive  A,  and  die  "without 
leaving  any  lawful  issue,"  then  the  lands  were  to  be 
sold  by  B's  "executors,"  and  the  proceeds  divided. 
B  survived  A: — Held,  that  he  took  an  estete  teil, 
and  not  an  estete  in  fee,  with  an  executory  devise 
over,  and  therefore  that  he  could  make  a  good  title 
to  a  purchaser.    Fedkea  v.  StandUy,  24  Beav.  485. 

General  intent  to  create  estetes  tail,  held  to  pre- 
vail notwithstending  inconsistent  expressions.  Jen- 
hine  v.  Lord  dvnton,  26  Beav.  108. 

if)  EsUUe  for  Life, 

[See  <mte  (A)  (i)  (8).] 

A  testetor  devised  freehold  premises  to  his  son  J 
"to  hold  to  him  and  the  heir  male  of  his  body  law- 
fully begotten,  and  the  heirs  and  assigns  of  such  heir 
male  for  ever,^  subject  to  certain  charges.  The  will 
then  proceeded: — "In  case  my  said  son  J  shall 
happen  to  die  without  leaving  any  son  of  his  body 
lawAilly  begotten,  then  and  in  that  event  I  give, 
devise  and  bequeath  the  said  messuage,  farm,  lands 
and  hereditamente  unto  my  son  R,  his  heirs  and 
assigns  for  ever,  but  subject,  nevertheless,  not  only 
to  the  charges  and  payments,  hereinbefore  made 
thereupon  and  thereout,  but  also  subject  and  charged 
with  the  payment  by  my  said  son  R  of  800/.  unto  the 
daughtora  <^  my  said  son  J,  or  to  such  of  them  as 
shall  be  living  at  the  time  of  his  decease  in  equal 
shares  and  proportions,  and  if  there  shall  be  but  one 
such  daughter  then  the  whole  to  such  only  daughter  **: 
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— Held,  tiiat  the  will  gave  J  «n  estate  for  life,  with 
a  contingent  remainder  in  fee  to  the  person,  if  any, 
who  at  J's  death  should  answer  the  description  of 
heir  male  of  his  body,  with  a  limitation  over  to  R  in 
fee  if  there  idfioald  be  no  such  heir  male.  Chamber" 
layne  ▼.  Chamberlapte  (in  error),  25  Law  J.  Rep. 
(h.b.)  Q.B.  857;  6  E.  &  B.  625 :  affirming  the  judg- 
ment below^  25  Law  J.  Rep.  (ir.8.)  Q.B.  187. 

In  ejectment,  bj  the  heir  of  J  T,  for  two  acres  of 
land,  it  appeared  that  the  ihther  of  J  T,  more  than 
fifty  years  before,  had  devised  four  acres  (comprising 
the  two  in  question)  to  his  widow,  for  life,  and  then 
to  J  T  and  his  sister  S  in  remainder  in  fee.  For  more 
than  twenty  years  J  T,  by  arrangement  between  his 
mother  and  8,  occupied  the  two  acres  in  question, 
and  devised  them  to  his  widow  for  life,  and  on  her 
death  or  maniage  to  his  daughter ;  and  then  there 
was  a  devise  in  similar  terms  on  the  same  event  to 
his  son,  the  heir.  The  daughter  had  occupied  with 
her  husband  until  her  death,  and  he  now,  without 
giving  any  notice  as  tenant  in  common,  under  the 
Common  Law  Procedure  Act,  1852,  s.  188,  claimed 
to  defend  the  action: — Held, first, that  the  daughter 
only  took  an  estate  for  life ;  seoondlv,  that  although 
there  was  no  deed  of  partition,  the  long  occupation 
inevitably  barred  the  title  of  8  as  tenant  in  common, 
under  8  &  4  Will.  4.  c  71.  B.  12.  TidbaU  r.  Jamei, 
29  Law  J.  Rep.  (h.b.)  Exch.  91. 

A  testator  devised  real  estates  to  trustees  and  their 
heirs  upon  trust,  to  permit  A  and  his  wife  to  receive 
the  rents  during  their  lives,  and  apply  them  for  the 
maintenanoe  of  his  four  granddaughters,  and  after 
the  decease  of  A  and  his  wife  the  testator  devised 
the  estate  to  his  four  granddaughters  as  ''tenants  in 
common,  and  not  as  joint  tenants  during  the  term  of 
their  respective  natural  lives,  with  benefit  of  survivor- 
ship,** with  remainder  to  the  trustees  and  their  heirs 
to  support  contingent  remainders,  with  remainder  to 
the  issue  male  of  his  four  granddaughters  successively, 
with  remainder  to  his  own  right  heirs: — Held,  that 
the  granddaughters  took  estates  for  life  as  tenants 
in  common,  with  benefit  of  survivorship,  with  several 
inheritances  to  their  respective  issue  in  tail,  ffad- 
deUey  v.  AdanUf  25  Law  J.  Rep.  (ir.8.)Chanc.  826; 
22  Beav.  266. 

Held,  also,  that  the  estate  given  to  the  trustees 
was  not  a  general  estate  in  fee  simple,  and  that  no 
trust  was  created  for  the  issue.     Ibid. 

Devise  to  A  for  life  with  remainder  to  his  first  son 
who  should  attain  twenty-one  in  fee,  and  in  default 
to  all  his  daughters  in  fee ;  but  in  the  event  of  A 
dying  without  any  issue  male  who  should  attain 
twenty-one  or  any  issue  female,  then  over: — Held, 
that  A  took  for  life  only,  and  that  his  estate  was 
not  enlarged  by  the  gift  over  in  defeult  of  issue. 
Sanders  v.  Athford,  28  Beav.  609. 

(g)  Voted  cr  OowtingenA  StUUe. 

J  H  devised  all  his  estates,  &c.  to  his  wife  for 
life,  and  ordered  that,  after  her  death,  his  brother, 
R  H,  should  **  part  and  share  out,  or  divide,  all  and 
singular,*' &c.,  *'in  such  manner,  amongst  all  my 
children,  sons  and  daughters,  as  they  shall  severally 
arrive  at  their  ages  of  twenty-one  years,  &c.  He 
also  ordered  that,  in  case  his  wife  should  survive 
R  H,  she  should  make  her  will  and  devise  the  said 
estates  *'  amongst  all  my  children,  in  the  best  and 
fiurest  manner  that  she  can."    All  the  children  died 


in  the  lifetime  of  the  wSfe,  who  died  before  R  H:— 
Held,  that  no  estate  of  Inheritance  vested  in  the 
younger  children  of  J  H,  as  there  was  no  devise  to 
them,  and  as  all  the  children  had  died  before  the 
power  of  appointment  accrued.  HaJlfhead  v.  j8ft^ 
Kerd;  Same^y,  HaU;  Seme  v.  Tyler ,  28  Law  J. 
Rep.  (ir.8.)  Q.R  248. 

A  testator  devised  his  real  estate  to  trustees,  their 
heirs  and  assigns,  upon  trust  to  apply  the  rents  for 
the  maintenance  of  his  daughter  till  twenty-one^  and 
then  to  convey  the  estates  to  his  daughter,  her  heirs 
and  assigns ;  and  in  case  his  daughter  should  die 
under  twenty-one  leaving  issue,  then  upon  trust  for 
the  absolute  use  and  benefit  of  such  issue  as  tenants 
in  common ;  but  if  she  should  die  under  twenty-one 
without  issue,  then  upon  trust  to  sell  the  property 
and  pay  the  proceeds  to  a  charity.  The  daughter 
died  under  twenty-one,  without  issue,  and  the  gift 
over  being  void  under  the  Statute  of  Mortmain,  it 
vras  held,  upon  the  authority  of  Doe  d.  Bloomfield  v. 
Byre,  that  the  original  devise  to  the  testatox's  daugh- 
ter, assuming  that  she  took  an  absolute  vested  estate 
in  fee  simple,  was  divested  by  the  subsequent  gift 
over,  although  that  gift  had  foiled,  and  that  the  trus- 
tees of  the  will  became  entitled  to  the  estate  J2o6- 
ineon  v.  Wood,  27  Law  J.  Rep.  {tt  s.)  Chanc  726. 

On  a  devise  to  the  use  of  A  for  life,  remainder  in 
defeult  of  appointment  to  the  use  of  all  and  every 
the  children  of  A,  who  being  sons  should  live  to 
attain  twenty-one,  or  being  daughters  should  live 
to  attain  that  age  or  be  married,  but  in  case  A  AouM 
have  no  child  who  being  a  son  should  live  to  attain 
twenty-one,  or  bemg  a  £ughter  should  live  to  attain 
that  age  or  be  married,  then  over.  QiMBre— whether 
the  remainders  were  vested  or  contingent:  Pedmg 
V.  AUen  discussed.  (^tMre — whether  Uie  distinction 
between  a  remainder  to  a  class  if  they  shall  attaki 
twenty-one  and  one  to  all  of  a  class  who  shall  attain 
twenty-one  can  be  sustained.  Re  Mid  Kent  MaiL 
Act,  1856,  Ex  parte  Styan,  John.  88. 

Testator  gave  property  to  trustees  on  trust  for  his 
son  for  his  life,  until  he  should  become  bankrupt  or 
insolvent  or  compound  vith  his  creditors,  and  after 
any  $u^  events,  over.  There  were  powers  to  lease 
during  the  son*s  life,  and  general  powers  of  sale: — 
Held,  that  the  limitations  over  were  not  contingent 
on  the  happening  of  bankruptcy,  insolvency,  dec, 
onlv,  but  took  efiect  on  the  death  of  the  son.  Btehes 
V.  Etches,  8  Drew.  441. 

(h)  Clauae  qf  Forfeiture, 

A  testator  devised  his  estates  to  trustees  in  trust 
for  A  B,  upon  attaining  the  age  of  twenty-five,  for 
life,  with  remainder  to  the  heirs  male  of  his  body, 
and  with  ultimate  remainders  over;  and  he  directed 
that  the  persons  who  should  sevetaliy  come  into  pee- 
session,  if  they  should  be  of  the  age  of  twenty-one 
years,  or  if  under  that  age  then  within  tw^ve  months 
after  attaining  that  age,  should  assume  the  sur- 
name and  arms  of  the  testator,  they  respectively  not 
being  of  that  name;  and  in  case  any  of  such  per- 
sons should  refuse  or  discontinue  to  take,  assume 
and  use  such  surname  and  arms  respectively  for  the 
space  of  twelve  months  after  they  should  severally 
become  entitled,  then  the  estate  of  any  person  so 
ofiending  should,  from  and  after  the  expiration  of 
the  said  twelve  months,  cease  and  determine,  and 
should  go  over  to  the  next  person  entitled.    A  B, 
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apon  attaining  twentynme,  asMimed  the  name  and 
arms  of  the  totator,  and  came  into  poMeauon  of  the 
eitaiea  at  twentj»five  yean  of  age.  Some  years 
afterwards  A  B  discontinued  to  use  the  required 
name  and  arms  for  above  twelve  months: — Held, 
that  a  forfeiture  had  taken  place,  and  that  the  estate 
determined  and  went  over.  Blofffove  v.  Brad^aw^ 
27  Law  J.  Rep.  (n.8.)  Chanc.  440;  4  Drew.  230. 

A  testator  gave  certain  property  to  trustees  to  pay 
the  rents  and  profits  thereof  to  his  son  for  lifo,  sul>- 
jcct  to  a  proviso,  that  in  case  he  should  at  any  time 
or  times  thereafter  become  bankrupt  or  insolvent,  or 
should  make  any  assignment  for  the  benefit  of  his 
creditozs,  or  should  convey,  assign,  charge  or  incum- 
ber, or  otherwise  part  with  his  interest  in  the  said 
renti^  issues  and  profits,  or  if  the  rents,  &c  should 
by  the  act  or  de&ult  of  the  son,  or  by  operation  of 
law,  or  otherwise  howsoever,  become  vested  in  or 
payable  to  any  person  other  than  the  son,  then  the 
aforesaid  trusts  were  to  cease  and  become  void,  and 
the  renti^  &c.  were  to  be  paid  to  the  persons  next 
in  remainder.  Hie  son  beoune  insolvent  some  years 
before  the  date  of  the  will,  and  a  warrant  of  attorney 
was  given  and  judgment  was  entered  up  subsequently 
to  the  testator's  death : — Held,  that  the  rents,  &c. 
had  not  become  vested  in  or  payable  to  the  assignees 
in  insolvency,  but  the  insolvency  which  happened 
before  the  date  of  the  will  operated  as  a  forfeiture 
of  the  life  estate  under  the  proviso,  and  the  property 
went  to  the  children  of  the  son  who  were  next  in 
remainder.  Seynumr  v.  Lucaa^  29  Law  J.  Kep.  (n.8.) 
Chanc  841;  I  Dr.  &  Sm.  177. 

A  testator  by  his  will,  dated  in  1859,  devised  and 
bequeathed  his  freehold  house  and  estate  in  his  own 
occupation,  with  his  household  furniture,  plate, 
linen,  china,  glass,  books,  pictures  and  other  articles 
of  a  like  nature,  which,  at  his  decease,  should  lie  in 
and  about  his  dwelling-house,  to  trustees,  to  permit 
his  wife  to  occupy  and  enjoy  the  same  during  her 
life,  rent  free,  if  she  should  so  long  continue  a 
indow,  and  after  her  decease,  or  if  she  should  marry 
again  or  refuse  to  occupy  his  said  dwelling-house,  he 
directed  his  trustees  to  sell  his  said  house,  fomiture, 
Ac^  and  stand  possessed  of  the  proceeds  in  trust  for 
his  two  daughters;  and  the  testator  gave  the  residue 
of  his  estate  real  and  personal  to  the  trustees,  sul^ 
ject  to  the  payment  of  his  just  debts,  funeral  and 
testamentary  expenses,  for  the  purposes  therein  spe- 
cified:— Held,  that  fkrming-stock  and  implements 
were  not  fncluded  in  the  gift  to  the  wife  of  house- 
hold furniture^  &c,  and  articles  of  a  like  nature ; 
that  it  was  incumbent  upon  the  widow  to  occupy 
the  dwelling-hoase^  but  not  the  ferm,  in  order  to 
avoid  the  clause  of  forfeiture ;  and  that  a  mortgage 
debt  upon  the  devised  estate  must  be  paid  out  of  the 
geoeial  reaiduazy  estate,  and  not  thrown  upon  the 
mortgaged  estate.  jSAenm  v.  Parber,  29  Law  J. 
B«p.  (N.&)  Chanc  874;  I  Dr.  &  8m.  212. 

A  direction  in  a  will  that  an  equitable  life  interest 
in  real  estate  thereby  devised  shidl  cease  and  deter- 
mine if  the  devisee  should  attempt  to  alienate  it,  is 
vidid,  whether  there  be  a  gift  over  of  his  interest  on 
that  event  or  not.   Joel  v.  MHU,  8  Kay  &  J.  458. 

A  clause  of  forfeiture  in  case  of  the  devisee  not 
making  the  mansion-house  **  his  usual  and  common 
place  of  abode  and  restdenoet*^  is  not  void  for  uncer^ 
taioty.     Wsjtme  v.  Letcher,  24  Beav.  480. 

A  testatrix  devised  an  estate  to  A  for  life  with 


divers  remainders  over.  She  provided  that  A  and 
every  other  person  who  should  by  her  will  *'  become 
possessed  or  entitled**  to  the  estate,  should  make 
and  use  the  mansion-house  as  his  "  usual  common 
place  of  abode  and  xvsidenoe,**  and  keep  the  same 
and  the  gardens,  and  demesne  lands  thereto  belong- 
ing, in  a  suitable  and  proper  state  of  repair,  con- 
dition and  cultivation.  And  in  case  A  or  any  other 
person  who  should  be  so  possessed  or  entitled,  should 
refuse  or  neglect  to  reside  at  and  make  use  of  the 
manaion-house  as  his  common  place  of  abode  and 
residence,  or  should  wilfully  suffer  the  same  to  fell 
into  decay,  or  should  convert  or  alter  the  garden  or 
demesne  lands  to  other  purposes  than  those  for 
which  the  same  were  then  used  and  occupied,  unless 
with  the  express  consent  of  his  trustees,  then  the 
limitation  in  his  favour  should  cease: — Held,  that 
the  trustees  could  not  dispense  with  the  condition  as 
regarded  residence,  their  power  being  limited  to  the 
case  of  an  alteration  of  the  garden  and  demesne  lands. 
Ibid. 

Whether  under  such  a  condition  upon  a  forfeiture 
happening,  the  person  next  in  remainder  is  bound  to 
enter  and  reside,  or  can  waive  the  forfeiture  without 
himself  forfieiting  his  own  estate — giusrs.     Ibid. 

(•)  Shifting  Claiun, 

A  testator  devised  his  real  estates  to  his  only 
daughter  for  life;  remainder  to  her  husband  for  life; 
remainder  to  their  second  son  for  life,  and  afterwards 
to  his  first  and  other  sons  in  tail;  remainder  to  his 
daughter's  eldest  son  for  life;  remainder  to  trustees 
to  preserve  contingent  remainders;  remainder  to  his 
second  and  other  younger  sons  in  tail;  remainder  to 
the  plaintiff  (his  eldest  granddaughter)  for  life;  re- 
mainder to  trustees  to  preserve;  remainder  to  her 
sons  and  daughters  in  tail.  The  will  contained  a 
shifting  clause,  that  in  case  any  tenant  for  life  or  in 
tail  should  beicome  entitled  to  the  Turton  estatea, 
then  in  possession  of  the  husband  of  the  testator's 
daughter,  the  limitations  in  fevour  of  such  peiaon 
should  cease,  as  if  he  or  she  were  dead,  and  the 
eatates  so  limited  were  to  go  to  the  person  next 
entitled  in  remainder,  it  being  the  testatm^s  intention 
that  both  estates  should  not  vest  in  the  same  peraon. 
In  the  events  that  happened,  the  eldest  son  of  the 
testatorls  daughter  beoame  entitled  to  the  Tuiton 
estates,  and  he  was  the  person  next  entitled  to  the 
devised  estatea,  in  case  the  shifting  clause  did  not 
take  effect.  He  had  only  one  son : — Held,  that  the 
effect  of  the  shifting  dause  was  to  divest  him  of 
the  devised  estates ;  that  the  Court  would  eflectuato 
the  testator's  intention,  that  the  property  should  go 
to  the  unborn  sons  of  the  tenant  for  life  whose  estate 
had  so  ceased;  that  the  trustees  to  preserve  took  the 
estate,  as  the  persons  next  in  remainder^  to  support 
oontingent  renuundets;  and  that  the  intermediate 
rents  aecruing  between  the  time  when  the  estate  of 
the  tenant  for  life  ceased,  and  the  birth  of  a  son 
entitled  under  the  limitations,  belonged  to  the  resi- 
duary devisee  or  hei^at•law.  Lembardt  v.  PeocA^ 
28  Law  J.  Rep.  (if.a)  Chanc.  569. 

By  the  wUl  of  M  T,  the  T  estates  were  settled 
on  E  T  for  life,  with  remainder  to  his  first  and 
other  sons  in  tail  male.  He  had  three  children  only, 
a  son,  B  H  T  (the  plaintiff  in  the  first  suit),  a 
daughter,  Mrs.  L  (the  plaintiff  in  the  second  suit), 
and  a  son,  B  C  T,  who  died  an  in&nt  and  a  bachelor. 


224 


DEVISE;  (E)  Charqeb. 


By  the  will  of  R  B  L,  the  L  eetates  were  settled 
(among  other  limitations)  upon  E  H  T  for  life,  with 
remainder  to  trustees  to  preserve  contingent  remain- 
ders, with  remainder  to  the  second  and  other  sons 
of  E  H  T  in  tail;  and  among  the  subsequent  limita- 
tions was  one  to  Mrs.  L  for  life.  The  will  contained 
a  proviso  that  if  any  of  the  tenants  for  life  or  in  tail 
should  become  possessed  of  the  T  estates,  the  limi- 
tations in  his,  her  or  their  favour  should  from  the 
time  of  his,  her  or  their  being  so  possessed  cease  and 
determine  as  if  he,  she  or  they  were  dead;  and  the 
L  estates  were  to  go  over  to  the  person  next  entitled 
in  remainder,  it  being  the  expien  wish  of  the  testator. 
It  BL,  that  both  estates  should  not  vest  in  tlie  same 
person.  E  H  T,  on  the  death  of  his  father,  became 
tenant  in  tail  of  the  T  estates,  and  but  for  the  hwt- 
mentioned  shifting  clause  would  have  become  tenant 
for  life  of  the  L  estates,  on  the  death  of  the  former 
tenant  for  life,  in  May  1858.  At  that  time  £  H  T 
had  only  one  son,  so  that  the  limitation  to  the 
second  and  other  sons,  under  the  will  of  R  B  L  could 
not  then  take  effecL  Mrs.  L,  who  was  the  sole 
residuaiy  devisee  and  legatee  of  the  former  tenant 
for  life,  set  up  a  claim  to  the  rents  of  the  L  estates 
accruing  during  the  life  of  E  H  T.  During  the  pro- 
gress of  the  two  first-mentioned  suits  R  B  T,  a  second 
son  of  E  H  T,  was  bom,  and  on  his  behalf,  by  the 
third  suit,  a  claim  to  the  same  rents  during  the  life 
of  E  H  T  was  made.  E  H  T  claimed  the  same  rents 
against  both  Mrs.  L  and  R  B  T,  notwithstanding 
the  shifting  clause.  The  first  and  second  causes 
came  on  before  the  Lords  Justices,  on  motion  by 
the  respective  plaintiffv  for  decree,  when  it  was  held, 
that  the  trustees  to  preserve  contingent  remainders 
were  the  persons  **next  entitled  in  remainder" 
under  the  will  of  R  B  L;  but  the  proviso  of  the 
shifting  cUuse  excluding  B  H  T,  those  rents  would 
go  to  such  trustees,  not  for  the  benefit  of  the  heir- 
at-law,  but  in  trust  for  the  next  remainderman  at 
the  time;  and  there  being  no  second  son  of  £  H  T 
in  existence  at  the  death  of  the  former  tenant  for 
life  Mrs.  L  was  entitled  to  the  rents  till  the  birth  of 
R  BT,  the  second  son;  and  that  such  second  son 
would  be  entitled  to  those  rents  so  long  as  he  con- 
tinued such  second  son  during  the  life  of  E  H  T. 
Twrton  ▼.  Lambarde;  Lambairde  v.  TwrUm;  and 
Turlon  v.  Twrton^  29  Law  J.  Rep.  (ir.s.)  Chanc. 
861;  1  De  Gex,  F.  &  J.  495. 

The  Court  abstained  from  expressing  any  opinion 
in  whom  the  beneficial  title  to  the  rents  would  re- 
side, in  the  event  of  the  death  of  R  BT,  the  second 
son,  or  of  the  death  of  the  eldest  son  of  E  H  T. 
Ibid. 

Qc)  Executory  Devite, 

Devise  (previous  to  the  passmg  of  the  iVict. 
c.  26.)  to  S,  in  consideration  that  she  pay  to  A  C  or 
her  heirs,  501,  but  in  case  S  dies  without  lawful 
issue,  thto  to  T,  or  his  heirs,  in  consideration  that 
he  pays  to  J,  or  his  heirs,  250/.  within  twelvemonths 
after  S'b  decease: — Held,  a  devise  in  fee  to  S,  with 
an  executory  devise  oyer  in  default  of  issue  living  at 
her  death.  Blington  v.  WarbwrUm,  25  Law  J. 
Rep.  (ir.s.)  Chanc.  468;  2  Kay  &  J.  400. 

(D)  Right  or  Pbe-emption. 

A  testator  directed  his  trustees  to  offer  his  real 
estate  to  his  brother  M  for  2,500A;  but  in  case  M 


should  not  be  b'ving  at  the  time  of  his  decease,  or 
should  not  within  one  calendar  month  after  that 
event  signify  to  the  trustees  his  intention  to  take  the 
estate  at  that  sum,  or  should  not  at  the  expiration  of 
two  calendar  months  from  the  time  of  signifying  such 
his  intention  pay  the  sum  of  2,500/.  to  the  trustees, 
the  trustees  were  to  sell  the  estate.  M  signified  his 
intention  to  accept  within  the  month  after  the  tes- 
tator*s  death,  and  he  asked  for  an  abstract  of  title. 
Nothing  further  was  done  until  after  the  expiration 
of  the  two  months.  It  was  held,  by  one  of  the  Vice 
Chancellors,  and  affirmed  on  appeal,  that  the  right 
of  pre-emption  was  gone.  Briohe  ▼.  Oarrod,  27 
Law  J.  Rep.  (v.s.)  Chanc.  226;  2  DeGex  &  J.  62; 
3  Kay  &.  J.  608. 

A  testator,  by  his  will,  gave  all  his  real  and  per- 
sonal estate  to  be  enjoyed  by  his  widow  for  life,  and 
after  her  death  to  be  sold,  and  the  proceeds  to  be 
divided  among  his  ten  children  equally.  The  tes- 
tator directed  that  one  of  his  sons  should  have  a 
right  of  pre-emption  for  450/.  of  a  particular  parcel 
of  garden  land,  part  of  the  real  estate.  After  the 
death  of  the  testator,  and  before  that  of  the  widow, 
the  parcel  of  garden  land  was  purchased  by  a  rail- 
way company  under  their  compulsory  powers;  the 
compensation  money  paid  therefor,  when  freed  from 
incumbrance,  being  represented  at  the  death  of  bis 
widow  by  the  sum  of  882/.  18^.  2d.  standing  in 
court : — Held,  by  the  Lords  Justices  (reversing  the 
decision  of  one  of  the  Vice  Chancellors),  that  the 
testatorls  son  to  whom  the  right  of  pre-emption  was 
given  was  entitled  to  the  compensation  money, 
subject  to  the  deduction  of  the  price  fixed  by  the 
testator.  In  the  matter  of  James  Cantos  EiUUe;  In 
the  matter  of  the  Lands  Clauses  ConsoUdaiion  Act; 
and  of  the  Eastern  Union  wnd  Harmich  Rail.  Co.^ 
28  Law  J.  Rep.  (n.s.)  Chanc.  641 ;  4  De  Gex  &  J. 
503;  1  Giff.  12. 

(E)  Charges. 

Devise  to  the  wife  of  the  testator  of  the  rents  and 
profits  of  three  houses,  which  were  subject  to  a 
yearly  chief  rent,  and  after  the  wife*8  devise  of  the 
same  houses  to  the  testator's  daughter  (without  words 
of  limitation),  subject  to  the  payment  of  the  yearly 
chief  rent: — Held,  that  the  charge  was  not  upon 
the  person  of  the  devisee  so  as  to  enlarge  the  life 
estate  by  implication  into  a  fee,  but  upon  the  estate 
onlv.  Tutgwv^h  v.  Stock,  25  Law  J.  Rep.  (m.s.) 
Exch.  26;  11  Exch.  Rep.  37. 

A  B,  having  mortgaged  certain  real  estate,  gave 
by  his  will  all  his  real  and  personal  estate  to  his 
widow.  The  widow  survived  A  B  for  two  days  only, 
and  died  on  the  2l8t  of  December  1854  intestate 
and  without  having  proved  the  will.  The  heir-at-law 
of  the  widow  claimed  to  have  A  B"^  real  estate  exo- 
nerated out  of  the  personal  assets  of  A  B;  but  it  was 
held,  that  he  must  take  the  estate  cum  cmere. 
Sv>ain»on  v.  SwainsoUy  26  Law  J.  Rep.  (n.s.)  Chanc. 
119;  6DeGex,M.  &G.  648. 

A  testator,  by  will,  dated  in  June  1855,  directed 
that  **  all  his  debts  should  be  paid  by  bis  executors 
out  of  his  estate": — Held,  that  such  direction  exo- 
nerated a  mortgaged  estate  devised  by  his  will  from 
the  payment  of  the  mortgage  debt,  the  testator's 
personal  estate  being  sufficient  for  the  payment  of 
all  his  debts,  including  the  mortgage  debt.  WooU 
Btencroft  v.  WooUUnoroft,  29  Law  J.  Rep.  (n.s.) 
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Chane.  511;  2  Giff.  192:  rerened  on  appeal,  30 
Law  J.  Rep.  (n.8.)  Chanc.  22. 

A  testator  devised  an  estate  (X)  to  tnistees  upon 
trust  to  raise,  in  aid  of  his  personal  estate,  sufficient 
to  satisfy  his  debts  and  the  mortgages  on  his  estate 
(Y),  which  he  deyised  to  his  daughters;  and  he 
declared  that  the  incumbrances  on  Y  should  be 
payable  out  of  X  "in  exoneration  of*  Y.  On  the 
testator's  death,  a  real  estate  (Z)  descended  to  his 
heir^at-Iaw:  —  Held,  that,  as  between  X  and  Z, 
the  former  was  primarily  liable  to  pay  the  mort- 
gage and  other  debts.    Phxllipt  v.  Parry,  22  Bear. 

279. 

A  prohibition  against  raising  by  sale  a  charge 
held  also  to  prevent  its  being  done  by  mortgage. 
BenneU  v.  Wyndham^  23  Beav.  521. 

Devise  of  real  estate  to  trustees  in  fee,  upon  trust 
^  out  of  the  rents,  issues  and  profits^  thereof  to  pay 
two  annuities,  **  and  by  the  same  ways  and  means, 
or  by  such  other  ways  and  means  (except  a  sale  or 
sale^)  as  they  may  think  proper  to  levy  and  raise,*^ 
sufficient  to  pay  off  the  charges  on  the  estate;  and 
subject  to  the  trusts  aforesaid  to  A  for  life,  with 
remainders  over: — Held,  that  the  trustees  could  not 
raise  the  charges  either  by  sale,  by  mortgige,  or 
by  leases  or  fines,  but  that  they  must  be  raised  out 
of  the  rents  and  profits  of  timber  and  mines,  the 
tnistees  exercising  a  discretion  so  as  not  to  exhaust 
the  whole  income,  and  leave  nothing  for  the  tenant 
for  life : — Held,  that  it  was  not  proper  to  keep  up 
the  mansion  on  a  settled  estate  as  a  residence 
during  the  minority  of  the  tenant  for  life.     Ibid. 

A  B  mortgaged  estate  X  for  800/.,  and  on  the 
same  day  he  charged  estate  Y  in  aid  to  the  extent 
of  200/.  A  B  died,  having  devised  estate  Y,  but 
intestate  as  to  estate  X: — Held,  that  the  whole 
800iL  was,  as  between  the  devisees  and  heir,  pri- 
marily chargeable  on  estate  X.  Stringer  v.  Ifarper, 
26  Beav.  33. 

An  estate  was  subject  to  mortgages  of  7.000/. 
created  by  the  testator,  and  18,000/.,  created  by  his 
ancestor,  but  the  testator  had  consolidated  them 
into  one  mortgage  for  20,000/.,  which  he  had  cove- 
nanted to  pay.  The  testator  directed  his  debts  to 
be  paid  out  of  his  personal  estate,  but  if  insufficient, 
he  charged  them  on  his  real  estate.  He  devised 
his  real  estates  **  subject,  nevertheless,  to  the  mort- 
gages affecting  the  same.***  The  testator  died  in 
1840 :— Held,  that  the  devisee  of  the  estate  did  not 
take  cicni  onere,  but  was  entitled  to  have  the  whole 
mortgage  debt  paid  out  of  the  testator's  personal 
estate.    Townthand  v.  Mostyn,  26  Beav.  72. 

When  a  testator  devises  his  real  estates  to  his 
executors,  and  directs  them  to  pay  all  his  debts, 
that  constitutes  a  charge  on  the  real  estate,  although 
thej  take  no  beneficial  interest  in  it.  HarUa/nd  v. 
MwreU,  27  Beav.  204. 

(F)  Dbtibb  fob  Pathknt  or  Debts. 

[ammoM  V.  Rottf  7  Law  J.  Dig.  262;  21  Beav. 
37:  affirmed '6  De  Gex,  M.  &  G.  411.] 

Testator  devised  his  estate  upon  trust  during  lives, 
out  of  the  rents  to  pay  his  debts,  &c.,  to  keep  up 
the  mannon-house,  to  pay  an  annuity  to  his  daugh- 
ters, and,  subject  thereto,  to  pay  the  rents  to  his 
wife  and  daughters.  There  were  mortgages  which 
exhausted  the  rents: — Held,  that  one  of  the  daugh- 
ters and  the  wife  might  have  part  of  the  estates  sold 

Digest,  1855—60. 


to  pay  off  the  mortgages.    Coc^  v.  Cholmonddey^ 
4  Drew.  244. 

(G)  Void  Devise. 

(a)  BtmaUnut, 

Devise  of  leaseholds  to  C,  his  executors  and 
administrators,  with  an  executory  devise  over  if  C 
or  his  issue  male  should  become  entitled  to  estates 
under  the  limitations  in  the  will  of  J  N;  which  were 
to  A  for  life,  remainder  to  his  first  and  other  sons  in 
tail  general,  with  the  like  remainders  for  life  and  in 
tail  general  to  B  and  C  and  their  first  and  other 
sons  respectively : — Held,  that  the  executory  devise 
over  in  the  event  of  C^  issue  becoming  entitled  was 
too  remote.  Harding  v.  NoU,  26  Law  J.  Bep.  (n.8.) 
Q.B.  244;  7  £.  &  B.  650. 

A  testator  was  possessed  of  leasehold  estates;  he 
created  a  term  for  thirty  yeari^  which  he  vested  in 
trustees  to  pay  debts  and  to  accumulate  rents  until 
the  legacies  were  paid,  and  then  to  permit  his  son 
Benjamin  to  take  the  rents  ^  until  the  son  of  my 
son  Benjamin  (if  he  shall  have  a  son)  shall  attain 
twenty-one,**  when  this  son  of  Benjamin  was  to 
take  the  rents  for  life,  "and  after  his  decease,  to 
the  heirs  male  of  such  son  and  the  heirs  male 
of  their  bodies.**  There  were  exactly  similar  pro- 
visions (in  default  of  Benjamin  having  children) 
as  to  the  next  son,  Lewis,  and  on  &ilure  of  Lewis 
and  his  sons,  then  to  the  son  of  the  testator*s  daugh- 
ter Abigail.  Benjamin  and  Lewis  entered  succes- 
mvely  into  possession  of  the  rents,  and  died  without 
issue.  Abigail  had  a  son  who  attained  twenty-one : 
— Held,  that  the  devise  over  was  not  void  for  re- 
moteness, but  that  the  rule  as  to  freeholds  applied 
in  this  case  to  leaseholds, and  as  in  freeholds  Abigails 
son  would  have  taken  an  estate  tail,  so  here  he  took 
an  absolute  interest.  Also,  that  as  the  only  legacy 
in  the  will  was  to  be  paid  to  a  person  in  being  at  the 
time  of  the  testator's  death  on  her  attaining  twenty- 
one,  the  direction  to  accumulate  was  not  void.  Wil- 
liams V.  Lewii,  28  Law  J.  Rep.  (n.s.)  Chanc.  505; 
6  H.L.  Gas.  1013:  affirming  Lewis  v.  ffopkuu,  3 
Drew.  668. 

(b)  Lapte. 

A  testator  directed  that  freehold  premises  should 
be  given  to  the  inhabitants  of  B  to  found  an  asylum, 
and  that  his  executors  should  call  a  meeting  of  the 
inhabitants  to  appoint  a  committee  and  trustees  to 
carry  out  the  same,  but  in  the  event  of  the  said 
inhabitants  not  appointing  a  committee  or  not  being 
willing  to  carry  out  the  scheme,  he  willed  all  his  said 
property  so  given  to  the  said  asylum  should  belong 
to  W  H  W.  The  gift  to  the  charity  being  void.— 
Held,  that  the  devise  to  W  H  W  took  effect.  War- 
ren V.  RudaU;  Hall  v.  Warren,  28  Law  J.  Rep. 
(K.8.)  Chanc.  70;  4  Kay  &  J.  608. 

(c)  Uncertainty. 

A  testator  devised  two  freehold  houses  and  his 
freehold  lands  to  his  wife  for  her  life;  and  after  her 
death  he  gave  to  his  son  John  '*one  freehold  house,** 
&c.  and  ''one  freehold  close  of  land  in  Ridgway 
Field,  in  W,  and  to  his  son  Geoige  **  one  freehold 
house,**  and  '*  freehold  close  of  land  situate  in  Ridg- 
way Field,  in  W."  He  had  suggested  to  his  sons 
that  they  should  ''toss  up''  which  of  them  should 
have  the  choice  of  the  two  houses  and  two  fields; 
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and  after  hb  death  tiiey  agreed  to  do  m,  and  tlie 
jounger  ion,  Geoige,  won  the  ohoicei  and  his  elec- 
tion waa  agreed  to  by  the  eldest  eon,  John.  After 
the  deatii  of  the  widow,  the  tenant  for  life,  John, 
the  heir,  took  POispeiion  of  both  the  fields;  bat  in 
ejectment  by  George  for  the  one  he  had  chosen, — 
Held,  that  the  devise  was  not  void  for  uncertainty; 
that  the  parol  evidence  was  not  material;  that  the 
case  was  one  for  election;  that  probably  John,  as 
first  named,  had  the  right  of  election,  but  that,  at  all 
events,  there  had  subitantially  been  an  election; 
and  that  George  was  entitled  to  recover.  Duck- 
mcmton  v.  Duekmanton,  29  Law  J.  Rep.  (vs.) 
Ezch.  132;  6  Hurl.  &  N.  219. 

(d)  Tnut  for  AecumulaHon, 

Devise  in  1826  of  real  estate  to  trustees  in  fee 
upon  trust  for  one  for  life,  and  then  for  his  first  and 
oUier  sons  successively  in  tail,  with  a  direction  to 
the  trustees  during  the  minority  of  any  cedui  que 
truttf  to  receive  the  rents  and  invest  and  accumulate 
the  same,  and  to  hold  such  accumulations  upon  the 
same  trusts  as  were  declared  concerning  the  real 
estates : — Held,  that  the  tnist  for  accumulation  was 
Toid.    Turvm  v.  Newcomef  8  Kay  &  J.  16. 

(H)  RiYOOATioH  or. 

A  B  made  his  will,  whereby  he  devised  lands  to 
C  D  for  life,  with  remainders  over.  A  B  afterwards 
oontracted  to  sell  part  of  the  lands  to  £  F,  and  the 
oontract  partly  described  them,  and  partly  referred 
to  a  plan,  E  F  did  not  pay  the  whole  purchase- 
money,  but  entered  into  possession  of  the  land,  and 
then  became  bankrupt  The  Court  of  Review  made 
an  order  in  the  bankruptcy  declaring  that  A  B  had 
a  lien  for  his  unpaid  purchase* money,  and  directed 
a  sale.  A  B  became  the  purchaser  for  a  less  sum 
than  was  due  to  him,  and  proved  against  E  F's 
estate  for  the  diiforeno&  A  B  entered  into  posses- 
sion, and  so  continued  until  his  death.  The  plan 
had  never  been  stamped,  and  was  lost: — Held, 
affirming  a  decision  of  one  of  the  Vice  Chancellors 
(but  Lord  JtuUce  Knight  Bruce  not  assenting),  that 
the  devise  of  so  much  of  the  lands  as  was  contracted 
to  be  sold  was  revoked.  Andrew  v.  Andrew,  25 
Law  J.  Rep.  (ir.8.)  Chanc.  779;  8  De  Gez,  M.  & 
G.  886. 

Held,  also  that  there  was  so  much  merger  of  the 
equitable  interest  re-purchased  by  A  B,  in  the  legal 
interest  remaining  in  him,  as  would  confer  such 
equitable  interest  upon  the  devisee;  that  there  was 
such  a  part  performance  of  the  contract  as  would 
render  it  proper  for  the  Court  to  admit  parol  evi- 
dence, if  necessary,  of  the  property  comprised  in  it; 
that  there  was  no  abandonment  of  the  contract,  but 
even  if  otherwise,  there  would  have  been  a  revoca- 
tion; and  even  if  the  property  could  not  have  been 
ascertained,  still  the  revocation  would  have  taken 
place  as  to  such  as  could  be  ascertained;  also,  that 
parol  evidence  was  not  admissible  to  shew  what  was 
contained  in  the  lost  unstamped  plan.    Ibid. 


DISENTAILING  DEED. 

The  execution  of  a  disentailing  deed  by  a  married 
woman  may  be  acknowledged  by  her  at  any  time, 
the  acknowledgment  not  being  limited  by  the  six 
months  required  for  the  enrolment  of  the  deed  by 
the  3  &  4  Will  4.  c  14.  In  re  the  London  Dock 
Act,  1858,  25  Law  J.  Rep.  (n.8)  Chanc.  45;  7  De 
Gex,  M.  &  G.  627;  24  Law  J.  Rep.  (n.8.)  Chanc. 
606. 

Where  there  is  a  tenant  in  tail  in  possession  and  a 
tenant  in  tail  in  remainder  under  the  same  settle- 
ment, the  tenant  in  tail  in  possession  is  protector 
within  the  words  of  the  22nd  section  of  the  3  ft  4 
Wm.  4.  c.  74.  In  re  BlewiU,  25  Law  J.  Rep. 
(ff.8.)  Chanc.  893;  6  De  Gex,  M.  &  G.  187. 

Circumstances  imder  which  the  Lord  Chancellor, 
as  protector,  in  lieu  of  the  tenant  in  tail  in  posses- 
sion, a  lunatic,  will  consent  to  a  disentailing  deed 
for  the  purpose  of  securing  a  part  of  the  estate  for 
the  near  relations  of  the  lunatic.     Ibid. 

The  24th  section  of  the  Fines  and  Recoveries 
Act  (8  &.  4  Will.  4.  c  74.)  is  retrospective  as  well 
as  prospective,  and  therefore  a  married  woman 
having  an  estate  settled  to  her  separate  use  by  an 
instrument  executed  before  the  passing  of  the  act  is 
alone  a  sufficient  protector  of  the  settlement.  Keer 
V.  Broum,  28  Law  J.  Rep.  (x.s.)  Chanc.  477 « 
John.  188. 


DISORDERLY  HOUSE. 

[SeeALBHOUSK  (B)  (5):  Cole  v.  Coiilton,  ante, 
page  18.] 

By  a  section  of  a  local  act  for  the  regulation  of  a 
borough,  which  recited  that  it  was  expedient  to  make 
regulations  for  preventing  disorderly  conduct  in 
houses  of  public  resort,  the  keeper  of  any  place  for 
refreshment,  not  being  licensed,  who  should  wilfully 
and  knowingly  permit  drunkenness  or  other  dis- 
orderly conduct  in  such  place,  or  knowingly  permit 
prostitutes  or  persons  of  notoriously  bad  character  to 
meet  together  and  remain  therein,  was  made  liable 
to  a  penalty.  A  magistrate  dismissed  a  complaint 
under  this  section,  and  stated,  on  appeal,  that  the 
defendant  knowingly  permitted  twenty  prostitutes  to 
meet  together,  and  remain  in  his  cofi^ee-shop  (being 
a  place  within  the  section),  together  with  a  number 
of  men,  and  that  he  allowed  them  to  remain  after 
he  had  been  warned  and  knew  that  they  were  proa- 
titutes;  but  no  disorderly  conduct  was  proved  to 
have  taken  place  in  the  shop.  The  question  for  the 
Court  was,  whether  the  magiatrate  was  bound  on  the 
above  focts  to  convict :  —  Held,  that  proof  of 
disorderly  conduct  was  not  necessary  to  justiify  a  oon- 
riction ;  but  that,  as  it  did  not  appear  that  ti^e  pros- 
titutes were  allowed  to  remain  in  the  shop  beyond 
the  time  necessary  for  taking  refreshment,  the 
magistrate  was  not  bound  to  conrict.  Qreig  v. 
Bendeno,  27  Law  J.  Rep.  (h.s.)  M.C.  294;  £.  B.  &, 
K13S. 


DISCOVERY. 
[See  Pbodvotion  and  Ihspiotior  or  Doou- 

XUTTB.] 


DISSENTERS*  BURIAL-GROUND& 

[See  Burial.] 
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DISTRESS. 

RiOHT  TO  DIBTBAIV. 

(a)  In  general. 

(b)  PottponemetU  of  the  Might, 
{ e  )  After  Tender. 

Illioal  and  Wboboful  Disrans. 

(a)  Timeof  Doff, 
b)  Second  Diftretf. 
e)  Jomt Dittrees for eqparaie Rente, 
d  )  He-entry  by  Breaking  in, 

IEBBOULAB  DI8TRBS9. 

( a  )  Qrouting  Crept. 

(b)  Execution  of  Warramt, 
ezckbiti  di8tbb88. 
Impoundikg. 

Rktoeatioh  or  Goods  uhsold. 
Cattli  Damagb  Fiasavt. 


(a)  Sirayimg  OattU, 


Unfit  SkUe  of  the  Pound, 


(A)  Right  to  distrain. 
(a)  IngeneraL 

A  borough  rate  having  been  levied  on  the  town- 
ship of  H,  and  paid,  was  subsequently  increased  hj 
the  town  council  of  the  borough  of  L,  of  which  the 
township  of  H  formed  part.  The  township  of  H 
having  refused  to  pay  this  increased  rate, — Held, 
that  (assuming  the  rate  to  be  valid)  the  town  council 
might  enforce  payment  by  distress  under  the  pro- 
visions of  7  WUl.  4.  &  1  Vict.  c.  81 ;  and  the  Court 
refused  a  mandamus  to  compel  the  township  to  pay 
such  increased  rate.  The  Q;ueen  v.  the  Overeeen  of 
the  Townehip  of  ffwnelet,  28  Law  J.  Rep.  (na) 
M.a  180. 

A  rent  in  fee  simple  may  be  granted  by  way  of 
charge  upon  a  use  to  commence  at  a  future  time. 
Mortgagee  and  mortgagor  of  lands  in  fee  simple  con- 
veyed the  fee  to  the  use  of  grantees,  &c.  upon  morU 
gage,  with  power  of  sale,  with  a  proviso  that  in  the 
event  of  grantees  or  any  penon  claiming  under  them, 
entering  under  that  power,  the  lands  should  thence- 
forth for  ever  be  charged  with  the  payment  to  first 
mortgagee,  his  heirs  and  assigns,  of  an  annual  sum, 
to  be  recovered  as  rent  by  distress  out  of  the  lands. 
The  deed  vras  not  executed  by  the  grantees,  the 
second  mortgagees,  who,  in  default,  entered  under 
the  power,  and  sold  to  T,  subject  to  the  rentcharge, 
and  he  afterwards  sold  to  the  plaintiff,  subject  to  the 
said  rentcharge  so  far  as  it  might  legally  afiect  the 
lands.  The  defendant,  in  whom  it  had  beoome 
vested,  distrained  for  arrears;  and  in  replevin,  it  was 
held,  that  he  was  entitled  so  to  do»  the  intention 
being  that  in  the  event  which  had  happened  the 
first  mortgagee  should  have  the  rent  in  fee  simple, 
and  the  charge  not  being  open  to  any  legal  objection. 
CfUberieon  v.  Ridiarda,  28  Law  J.  Rep.  (v.s.)  Exch. 
158;  4  Hurl.  &  N.  277. 

The  wife  of  the  defendant  in  replevin  had,  at  the 
time  of  her  marriage,  the  equity  of  redemption  in 
the  loeut  •»  quo,  which  was  then  settled  to  her  sepa- 
rate use.  She  was  allowed  to  enjoy  the  property; 
and  she  and  the  defendant  (or  he  in  her  name),  let 
it  to  the  plaintiff,  she  receiving  the  rents  until  she 
died.  The  defendant  Aen  distrained  for  rent  sub- 
sequently accruing  I — Held,  that  it  was  not  lawful 


fbr  him  to  do  to^  and  that  he  was  Hable  in  replevin. 
Howe  ▼.  Semrott,  28  Law  J.  Rep.  (v.s.)  Exch.  825; 
4  Hurl.  A  N.  723. 

(b)  Poiiponemeid  qf  Me  Sight, 

^  The  right  of  distress  is  not  so  inseparable  an  in- 
cident to  a  rent-service  that  it  cannot  be  postponed. 
Therefore,  where  A,  a  mesne  landlord,  let  premises 
to  an  under-tenant  by  a  written  agreement,  which 
provided,  among  other  things,  that  no  distress  should 
be  made  till  after  A  had  produced  the  receipt  of  the 
superior  landlord,  and  A  afterwards  distnuned  fbr 
his  rent  without  producing  such  receipt, — Held, 
in  an  action  by  the  under-tenant  against  the  broker 
who  executed  the  distress,  that  A^s  right  was  post- 
poned, and  that  the  defendant  was  liable  as  a  tree- 
pasner.  Oiiee  v.  Spencer,  26  Law  J.  Rep.  <v.8.)  C.P. 
237;  3  Com.  B.  Rep.  N.a  244. 

Some  time  after  the  first  agreement  A  and  his 
under-tenant  agreed  by  parol  to  substitute  other  pre- 
mises for  those  originally  taken,  to  be  held  on  the 
same  terms,  and  the  under-tenant  entered: — Held, 
that  the  taking  of  the  second  premises  was  a  new 
contract,  and  not  an  altenticm  of  the  terms  of  the 
first     Ibid. 

(c)  After  Tender, 

A  tender  of  a  certain  sum  as  being  ^  all  that  is 
due"  is  bad.  A  demand  of  a  certain  sum,  made  up 
of  two  sums  claimed  on  two  distinct  grounds^  is  not 
*'  a  demand  *  of  ather.  Fidd  v.  ike  Newport,  Ae, 
RaU,  Co,,  27  Law  J.  Rep.  (if.s.)  Exch.  3d6;  8 
UurL  &  N.  409. 

Therefore,  where  a  railwiiy  company,  entitled  to 
distrain  for  tolls,  demanded  a  sum  in  gross  made  up 
of  two  sums,  the  one  due  for  tolls,  the  other  not  so 
due,  and  the  party  tendered  the  amount  due  for  toUa 
as  being  all  diat  was  due, — Held,  that  the  company 
were  not  entitled  to  distrain,  but  were  not  precluded 
by  the  tender  from  recovering  the  toIL    Ibid. 

Where  goods  have  been  seised  as  a  distress  fbr 
rent,  and  before  impounding  a  tender  is  made  of 
the  rent  in  arrear  and  costs,  an  action  will  lie  for  the 
subsequent  detaining  of  the  gooda  Lorimg  ▼.  WokT' 
bwrton,  28  Law  J.  Rep.  (n.s.)  Q.B.  31;  £.  B.  & 
E.  607. 

An  action  is  maintainable,  upon  the  equity  of  the 
statute  2  W.  &  M.  stat.  1.  c.  5.  s.  2,  for  selling  goods 
seized  under  a  distress  for  rent,  where  a  tender  of 
the  rent  and  expenses  has  been  made  before  the  sale, 
and  within  five  days  of  the  seizure,  although  after 
impounding:  overruling  BUUe  y.  iTViylor.  Jdhmeon 
y.  Upham,  28  Law  J.  Rep.  (n.s.)  Q.B.  252. 

The  dcdfendants,  tradesmen  at  L,  received,  on 
behalf  of  the  owners,  the  rent  of  a  house  of  which 
the  plaintiff  was  tenant  Rent  being  in  arrear,  the 
defendants  signed,  as  agents  for  the  ownen,  a  warrant 
of  distressy  and  delivered  it  to  a  broker  to  be 
executed.  Before  it  was  actually  executed,  the 
plaintiff  tendered  to  the  defendant!*  the  amount  due, 
which  they  refused  to  receive,  on  the  ground  that  a 
distress  warrant  had  issued.  The  phiintiff  subse- 
quently tendered  the  amount  to  the  broker,  who 
refused  to  receive  it,  unless  certain  alleged  costs  of 
distress  wero  also  paid.  The  broker  having  sub- 
sequently distrained, — Held,  that  the  distress  was 
unlawful,  and  that  the  defendants  wero  liable  to  the 
plaintiff  for  the  damages  sustained,  including  certain 
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exoeniTe  ocMta  of  distireas  made  by  tlie  broker. 
Bennett  ▼.  Bayet,  29  Law  J.  Rep.  (h.s.)  Ezch.  224; 
6  HurL  &  N.  391. 

(B)  Illioal  akd  Wbokoful  Dibtrbss. 

(a)  Time  of  Day. 

The  old  common  law  rule  that  a  distress  for  rent  must 
be  taken  in  the  daytime,  and  not  in  the  night,  must 
be  taken  to  mean,  not  merely  that  it  must  not  be  taken 
in  the  dark,  but  that  it  must  be  between  sunrise  and 
sunset;  and  although  there  may  be  circumstances 
under  which  it  may  be  difficult  to  determine  what 
will  be  the  proper  eridence  of  sunrise  or  sunset,  yet, 
ordinarily,  the  time  by  the  clock,  coupled  with  the 
almanac,  will  be  some  evidence,  and,  if  unanswered, 
BufHcient ;  and  if  by  such  evidence  it  clearly  appears 
that  in  any  view  the  distress  was  before  the  sun  had 
risen  or  after  it  had  set,  the  distress  will  be  illegal. 
Tutton  V.  Darke  and  Nixon  v.  Freeman,  29  Law  J. 
Rep.  (n.8.)  Exch.  271;  5  Huri.  &  N.  647. 

Therefore,  in  two  cases,  in  one  of  which  the  distress 
was  taken  at  near  eight  o'clock  on  an  eyening  when, 
by  the  almanac,  the  sun  set  just  after  seven,  and  in 
the  other  it  was  taken  between  two  and  three  o'clock 
on  the  morning  of  a  day  on  which,  by  the  almanac, 
the  sun  rose  at  shortly  before  half-past  four;  and 
there  was  no  other  evidence  upon  the  point,  nor  any 
evidence  as  to  whether  in  either  case  it  was  dark 
when  the  distress  was  taken ;  but  the  jury  in  both 
cases  found  that  it  was  taken  between  sunset  and 
sunrise, — Held,  that  the  evidence  was  sufficient  to 
sustain  that  finding,  and  that  the  distresses  were 
Iherefore  illegal,     Ibid. 

(5)  Second  Dittrese. 

A  bean-stack  of  the  plaintiff  being  distrained  for 
rates  due  from  the  defendant,  was  afterwards  sold  by 
auction  and  a  valid  contract  of  sale  effected,  but  on 
the  purchaser  subsequently  proceeding  to  remove  it, 
he  was  forcibly  prevented  by  the  plaintiff,  and  never 
had  an  opportunity  of  taking  it  away.  The  pni^ 
chaser  not  having  paid  for  the  stack,  a  second  distress 
was  made  for  the  rates  and  other  things  distrained 
under  it : — Held,  that  such  second  distress  was  law- 
ful. Lee  V.  Cooke  (Ex.  Ch.),  27  Law  J.  Rep.  (n.s.) 
Exch.  337;  2  Huri.  &,  N.  585 ;  3  Huri.  &  N.  208. 

(c)  Joint  Dittrets  for  Separate  Rente, 

In  replevin  for  taking  the  goods  of  the  plaintiff  in 
a  house  and  close,  the  defendant  made  separate 
avowries  as  to  the  house  and  close,  avowing  the 
taking  in  each  as  for  rent  in  arrear  in  respect  of 
each  respectively;  to  which  avowries  the  plaintiff 
pleaded  in  bar  that  the  defendant  took  one  joint  dis« 
tress  upon  the  house  and  close  for  and  in  respect  of 
the  several  arrears  of  rent : — Held,  that  the  plea  was 
bad.  PhiUipe  v.  Whitted,  29  Law  J.  Rep.  (ir.s.) 
Q^B.  164. 

(cQ  Re-etiiry  hy  Breaking  in. 

The  landlord  of  a  house  put  A  into  possession 
under  a  distress  for  rent  A  went  out  for  some  tem- 
porary purpose,  with  an  intention  to  return.  In  his 
absence,  the  tenant  locked  the  outer  door,  and 
refused  to  allow  him  to  come  in.  A  broke  open 
the  door  of  the  house,  and  re-entered : — Held,  in  an 
Action  by  the  tenant,  that  A  was  justified  in  thua 


reentering.    Banniiter  t.  Eyde,  29  Law  J.  Rep. 

(ir.8.)<;i.B.  141. 

(C)  I&RBOTTLAB  DI8TRB88. 

(a)  Chrovfing  Crope, 

To  entitle  a  tenant  to  recover,  under  the  11  Geo.  2. 
c.  19.  s.  19,  in  an  action  for  an  irregular  distress, 
actual  damage  must  be  proved.  Rogere  t.  Parker, 
25  Law  J.  Rep.  (N.8.)  C.  P.  220;  ISCom.  B.  Rep.  112. 

A  declaration  contained  a  count  for  an  irregular 
distress  of  growing  crops,  and  a  count  in  trover. 
The  facts  were,  that  the  defendant  seized  the  plain- 
tiffs growing  wheat  as  a  distress  for  rent,  and  sold  it 
on  the  premises  in  a  growing  state;  the  purchaser 
cut  and  carried  it  away,  and  the  surplus  proceeds, 
after  satisfying  the  rent,  were  paid  over  to  tbe  plain- 
tiff. The  jury  found  that  the  plaintiff  sustained  no 
damage  by  the  transaction : — Held,  that  the  plaintiff 
was  not  entitled  to  recover  even  nominal  daniages  on 
either  count.    Ibid. 

(&)  EToeeution  of  Warrant, 

A  warrant  of  distress  directed  to  two  jointly  in  a 
matter  pro  bono  publico  may  be  executed  by  one. 
Lee  V.  Veeeey,  25  Law  J.  Rep.  (ir.8.)  Exch.  271;  1 
Huri.  &  N.  90. 

By  a  local  act,  2  Qeo.  3.  c.  xxxii.,  for  draining  and 
preserving  certain  low  lands  in  the  county  of  Lincoln, 
and  for  restoring  and  maintaining  the  navigation  of 
a  river.  Commissioners  were  authorized  to  impose 
rates  for  the  purpose  of  such  drainage,  and,  in  case 
of  default  in  payment  after  demand,  to  issue  their 
warrant  to  their  collector  or  collectors  to  levy  the 
amount  by  distress.  The  Commissioners  having 
issued  their  warrant  under  this  act  **  to  L  the  colleo- 
tor,  and  M  bailiff/*  it  was  executed  by  M  alone : — 
Held,  that  it  was  regularly  executed,  and  that  an 
action  of  trespass  was  not  maintainable  against  the 
Commissioners  or  M.    Ibid. 

The  act  further  provided,  that  a  distress  made 
under  the  act  should  not  be  deemed  unlawful,  nor 
the  party  or  parties  making  the  same  be  deemed  a 
trespasser  or  trespassers  on  account  of  any  defect  or 
want  of  form  in  the  warrant  or  other  proceedings : — 
Held,  per  Pollock,  C.B.,  that,  supposing  the  execu- 
tion of  the  warrant  by  M  had  been  irr^:niar,  this 
provision  would  have  applied  to  cure  the  defect  of 
the  joint  direction  of  the  warrant.    Ibid. 

(D)  EZOESSITB  DISTKK88. 

A  declaration  alleged  that  the  defendant  wrong- 
ftilly  distrained  the  plaintiff's  goods  for  alleged 
arrears  of  rent,  and  wrongfully  remained  in  possession 
of  the  goods  until  the  plaintiff  was  compelled  to  pay 
and  did  pay  the  amount  of  the  pretended  arrears  to 
the  defendant  in  order  to  regain  possession  of  the 
goods,  whereas  only  part  of  the  alleged  rent  was 
due: — Held,  (Crompton,  J,  dieeentienle)  that  the 
declaration  disclosed  no  cause  of  action ;  that  if  a 
landlord  distrains  for  more  rent  than  is  due,  the 
tenant's  course  is  to  tender  the  amount  really  due, 
and  if  the  landlord  refuse  to  accept  that  sum,  to 
replevy  the  goods  and  try  the  disputed  question  of 
amount  in  the  action  of  replevin.  Olyn  v.  Thomae 
(Ex.  Ch.),  25  Law  J.  Rep.  (n.s.)  Exch.  125;  11 
Exch.  Rep.  870. 

A  declaration  stated  that  the  plaintiff  was  tenant 
to  the  defendant;  that  the  defendant  wrongfully 
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seised  certain  goods  and  chattels  of  the  plaintiff,  to 
wit,  of  the  value  of  80iL,  as  a  distress  for  certain 
arrears  of  rent,  to  wit,  132. 10«.,  pretended  by  the 
defendant  to  be  due  and  in  arrear  from  the  plaintiff 
for  rent  of  the  premises;  and  that  the  defendant 
afterwards,  on  that  pretence,  wrongftilly  sold  the  said 
goods  and  chattels  as  such  distress  for  the  said  alleged 
arrears  of  rent,  and  the  costs  and  chai^ges  of  the  dis- 
tress, whereas,  in  truth,  at  the  time  of  the  distress 
a  small  part  onl  j,  to  wit,  9L  of  the  said  pretended 
arrears  was  due  for  rent  Plea,  not  guilty.  Verdict 
for  the  plaintiff,  10/.  10<.  damages: — Held,  that  the 
declaration  was  bad,  though  after  verdict ;  and  that 
the  case  was  not  distinguishable  from  that  of 
Tancred  v.  Ltyland,  French  v.  Phillips  (Ex.  Ch), 
26  Law  J.  Rep.  (n.s.)  Exch.  82 ;  1  Hurl.  &  N. 
564. 

It  is  questionable  whether,  under  the  common 
count  for  an  excessive  distress,  the  plaintiff  can  shew 
that  the  defendant  distrained  for  an  amount  of  rent 
exceeding  the  rent  due,  but  he  cannot  shew  a  dis- 
training and  selling  for  more  than  is  due,  and  a 
count  for  such  a  complaint  will  not  be  allowed  to 
be  added  at  the  trial,  where  it  does  not  appear  to 
have  been  the  matter  in  dispute  at  the  time  of  the 
trial.  And  whether  or  not  the  common  count  raises 
the  question  as  to  the  amount  of  rent  due,  the  atten- 
tion  of  the  Judge  must  be  called  to  its  effect,  and 
he  roust  be  asked  to  leave  the  evidence  upon  it  to 
the  jury,  in  order  to  give  the  plaintiff  any  right  to  a 
new  tnal  on  the  ground  that  it  was  not  so  left  to 
them.  Lvecu  v.  Tarleton,  27  Law  J.  Rep.  (n.s.) 
Exch.  246;  8  Hurl.  &  N.  116. 

In  an  action  for  excessive  distress,  and  for  seising 
and  taking  the  plaintiff's  goods,  it  was  proved,  that 
in  the  notice  of  distress  certain  fixtures,  as  well  as 
other  effects,  were  stated  to  have  been  distrained  for 
rent;  and  it  was  also  proved  that  the  defendants  had 
published  a  handbill  containing  a  notice  of  sale  by 
them  of  the  whole  of  the  effects,  including  fixtures, 
on  the  premises.  The  plaintiff  offered  evidence  of 
the  sale;  but  as  the  sale  had  not  taken  place  until 
after  action  brought, — Held,  that  the  evidence  was 
not  admissible,  although  produced  to  shew  the  inten- 
tion of  the  defendants  to  take  the  fixtures  at  the 
time  of  making  the  distress;  since  no  such  intention 
would  alone  constitute  a  cause  of  action.  £eds  v. 
Iknbiffh,  29  Law  J.  Rep.  (ir.s.)  C.P.  278. 

(E)  Impounding. 

On  distraining  for  rent  in  a  dwelling-house,  which 
was  chiefly  occupied  by  lodgers,  the  distrainor  took 
down  in  the  kitchen,  at  the  dictation  of  the  tenant*s 
wife,  an  inventory  <k  ftuniture  in  the  other  rooms. 
A  man  was  left  in  possession,  a  copy  of  the  inventory, 
with  a  notice  that  the  articles  enumerated  therein 
had  been  distrained  for  rent,  being  also  left.  The 
tenant  called  the  same  day,  and  thanked  the  dis- 
trainor for  the  mode  in  which  the  distress  had  been 
conducted: — Held,  that  the  tenant,  having  assented 
to  what  had  been  done,  could  not  object  that  this 
was  not  an  impounding  within  the  11  Geo.  2.  c.  19. 
8.  10.  as  against  a  subsequent  tender  by  him  of  the 
rent.  Qvcere — whether,  independently  of  the  assent, 
there  was  an  impounding.  SembU,  per  Erie,  /.,  that 
there  was  not.  Tennant  v.  Field,  27  Law  J.  Rep. 
(N.S.)  Q.B.  38;  8  £.  &  B.  386. 


(F)  Rbstobation  ov  Goom  unsold. 

A  landlord  or  bailiff  who  has  distrained,  even  if 
not  hound  (as  aemble  he  is)  to  restore  goods  remain- 
ing unsold  to  the  premises  on  which  he  distrained 
them,  is  at  liberty  to  do  so;  and  his  doing  so  will  not 
be  a  conversion;  even  although  they  are  the  goods 
of  third  parties,  and  the  bailiff  has  had  nUioe  of  this 
from  them,  after  the  impounding,  and  has  promised 
to  act  on  the  notice,  both  as  to  goods  unsold  and 
the  surplus  proceeds  of  goods  sold :  for  such  a  pro- 
mise does  not  impose  any  duty  on  the  bailiff  to 
deliver  the  goods  to  the  right  owner,  neither  will  it 
sustain  an  action  for  money  had  and  received  to 
recover  the  surplus  proceeds  of  the  goods  sold. 
Evans  v.  Wright,  27  Law  J.  Rep.  (n.s.)  Exch.  50; 
2  HurL  &  N.  527. 

(G)  Cattle  Damage  Feasant. 

(a)  Straying  Cattle, 

Cattle  of  the  plaintiff  were  being  driven  along  a 
road  in  the. dark;  some  of  them  strayed  into  a  field 
of  the  defendant's,  through  a  gap  in  the  fence;  the 
driver  went  on  with  the  rest  and  put  them  in  a  place 
of  safety,  and  then  returned  to  take  those  which  had 
strayed,  but  which  the  defendant  by  that  time  had 
distrained.  The  defendant,  in  an  action  of  trespass 
for  the  taking,  pleaded  that  he  had  distrained  the 
cattle  danuige  feasant,  and  that  he  had  not  distmined 
until  a  reasonable  time  had  elapsed  to  remove  them : 
— Held  (disseniiente  BramweU,B,),  that  a  reason- 
able time  meant  not  merely  a  reasonable  time  for  the 
act  of  removal,  but  what  was  reasonable  under  all 
the  circumstances  of  the  case,  and  that  this  was  for 
the  jury  to  determine.  Qoodwyn  v.  ChevsUy^  28 
Law  J.  Rep.  (n.8.)  Exch.  298;  4  HurL  &  N.  631. 

(6)  Unfit  SUUe  of  the  Povaid. 

A  person  who  distrains  cattle  damage  feasant  is 
bound,  at  his  peril,  to  take  care  that  the  place  in 
which  he  impounds  them  is  in  a  fit  and  proper  state, 
and  is  liable  for  the  consequences  if  it  is  not.  BigneU 
V.  Clark,  29  Law  J.  Rep.  (n.s.)  Exch.  257;  5  Hurl. 
&  N.  486. 

In  an  action  for  abusing  sheep  distrained  damage 
feasant,  by  putting  them  into  a  pound  which  was  in 
an  unfit  state,  as  the  defendant  well  knew,  the  evi- 
dence was  that  some  of  the  sheep  died  in  consequence 
of  the  state  of  the  pound,  and  that  it  was  in  an  unfit 
and  improper  state: — Held,  that  it  was  not  neces- 
sary to  leave  to  the  jury  explicitly  the  question 
whether  the  defendant  knew  the  unfit  state  of  the 
pound,  for  that  be  was  bound  to  know  it,  and,  more- 
over, as  it  was  obvious,  he  must  be  taken  to  have 
known  it;  and  a  verdict  for  the  plaintiff  was  sup- 
ported.    Ibid. 


DIVORCE  AND  MATRIMONIAL  CAUSES. 

[See  the  20  &  21  Vict.  c.  85,  amending  the  law  of 
Divorce  and  establishing  the  Court  for  Divorce 
and  Matrimonial  Causes. — Amendment  of  the  Act, 
20  &  21  Vict.  c.  85,  by  21  &  22  Vict.  c.  108.— Further 
Provision  concerning  the  Court  for  Divorce  and 
Matrimonial  Causes  made  by  22  &  28  Vict.  c.  61. 
The  Procedure  and   Powers  of  the  Court  for 


230 


DIVORCE  AND  MATRIMONIAL. 


s 


DiToroe  and  Matrlmoiiial  Caiues  •mmided  by  2S  ft  24 
Vict  c  U4.] 

(A)  JuaisDioTioN  Ain>  Powsbs  or  thb  Court. 

(a)  DcmieiL 

{b\  IHgtinmd  and  AmendiMnt  of  PaUion. 

( c )  AUmony  Pendente  LUe. 

{d)  Marriage  SeUlement  and  SeUlement  of 
Wife's  Property. 

(e)  Traneferenee  of  JurisdicHan, 
B)  Nullity  or  Marriagk. 
G)  Dissolution  or  Marriaob. 

(a)  ParUei  to  the  Suit. 

{b)  When  the  Suit  ii  not  maintainahle. 

(1)  DiecreHonary  Bar, 

(2)  Itet  Judicata  and  Lis  Pendent, 
(8)  Wife's  uncorroborated  Confuaiom 

of  AduUery, 

(4)  Cownivance  and  CoUMticn, 

(5)  Condonation, 

(c)  When  the  Court  foiU  decree  a  Dissolution, 

(1)  Adultery  and  Cruelty, 

(2)  Desertion, 
(8)  Biffomy  with  AduUery. 

(D)  Judicial  SiPARATioH. 

(a)  Decree  for,  in  Suit  for  Distolutum  of 

Marriage, 
(  6 )  Decree  for,  in  favour  of  Beepondent, 

whose  Answer  does  not  pray  for  a 

Judicial  Separation, 
{e)  When  the  Suit  is  not  maintainable, 

(1)  Bes  Judicata, 

(2)  When  instituted  for  a  eoUateral 
Purpose, 

(8)  Condonation, 
{d)  On  whcU  Ofrounds  ike  Court  wiU  decree 
a  Separation. 

(1)  Cruelty, 

(2)  Danger  of  SodUy  Injury. 

(3)  Drunkermess, 

(4)  Desertion  wUhout  Casue  for  two 
Tears, 

Rrstitution  or  Cokjuoal  Riohts. 

Alixoitt. 

( a )  Permanent  Alimony, 

(6)  Pendente  Liu. 

Ordbr  to  oivi  Srouritt  to  thb  Wifb. 

Custody  or  Childrbn. 

( a )  Oeneral  PrineipUs  and  Circumslainees, 

(6)  Ouardianship  for  Nurture. 

(e)  Violence  and  Cruelty, 

(d)  State  oftheAppUcanfs  Mind, 

(e)  Interim  Order. 
Plbadino. 

(a)  Answer  as  to  Part, 
\h)  Allegation  of  Crudty, 

(c )  Uncertainty  and  Irrelevancy, 

(d)  Material  Facts,lnU  no Btndenee,  should 
be  pleaded, 

(e)  Change  of  Suit  in  Amwer. 
Eyidbhob. 

(a)  Certified  Copies  of  Public  Documents, 
(5)  Entries  in  Private  Diary. 
\c)  Notice  to  produce, 
(d)  Other  Matters. 
Practicb. 
(a)  Mode  of  Hearing  or  Trying  the  Cause. 

(1)  Application  as  to. 


(2)  ByOnlSoidenoehrfare^OamrL 


is 


(I) 


(K) 


<8) 
(4) 
(5) 
(«> 


c) 


(M) 


OnAfidannts. 

By  a  Jury. 

In  Caimerd. 

On  Appeal  from  Deone  of  Ae 
Judge  Ordinary. 
At  the  Trial, 
Withdrawing  and  diemisting  PetitAoin, 

d)  Amendment  of  Petition, 

e)  Service  of  Citation. 
(/)  As  to  the  Co-respondent 

(1)  Appearance  at  Moating  not  Aots 

ing  answered, 

(2)  Damages  againsL 
(8)  Special  Orounds  for  not  maJdmg, 

Affidavits;  Form  of  and  EnHtUng, 
Particulars  of  Acts  qf  Adultery, 
i)  Witness. 

(1)  Commisiion  to  examine. 

(2)  Competency   of  Wife  to    prov9 

Desertion, 
(h)  Other  Matters, 
Costs. 
(a)  Of  the  Wife. 

(1)  On  Decree  silent  ai  to  Costs. 

(2)  DeDitvnDiem. 

(8)  Extent  of  HutbandrsLiabaUy  for, 
(5)  Wife  condemned  in  Coete, 
{e)  Against  the  Corespondent,  when  and 

to  what  Extent  granted, 
(d)  Taxation  of  Coets, 
{e)  Fieri  Facias  to  levy. 


(t-) 


(A)  JURISDIOnOR  AVD  POWBBS  Or  TBB  CoURT. 

(a)  DomicU. 

The  word  "  domicil**  has  Tarious  meaningi,  ac* 
cording  as  it  is  used  with  reference  to  sucoeflsion^ 
founding  jurisdiction,  and  other  purposes.  Yelvtr* 
ton  T.  Telverton,  29  Law  J.  Rep.  (n.8.)  Prob.  &  M. 
84;  1  8w.  &  Tr.  675. 

A  foreigner  may  retain  his  foreign  domicil  for  the 
purpose  of  succession,  and  yet  may  have  acquired  an 
English  domicil,  so  as  to  be' subject  to  the  jurisdiction 
of"  The  Court  for  Dirorce  and  Matrimonial  Causes**; 
but  if  he  has  never  resided  in  England,  except  tem* 
pomrily,  and  is  not  there  at  the  time  of  the  com- 
mencement  of  the  suit,  he  is  not  subject  to  suoh 
jurisdiction.     Ibid. 

An  Irishman,  who  never  resides  in  England,  does 
not,  by  enlisting  in  a  regiment,  the  head-quaiters  of 
which'are  in  England,  acquire  an  English  domicil,  so 
as  to  make  him  subject  to  the  jurisdiction.     Ibid. 

The  domicil  of  the  husband  is  that  of  the  wife; 
she  cannot  acquire  a  separate  domicil  for  herself, 
though  the  husband  may  have  been  guilty  of  such 
misconduct  as  would  furnish  her  with  a  <Wence  to  a 
suit  by  him  for  restitution  of  conjugal  rights.    Ibid. 

Y,  whose  domicil  or  origin  whs  Ireland,  came  over 
to  England  when  a  minor,  for  the  purpose  of  receiring 
a  military  education,  obtained  a  commission  in  the 
Royal  Artillery,  and  was  afterwards  stationed  in 
Scotland.  The  head-quarters  of  the  Royal  Artillery 
have  always  been  in  England.  Y  subsequently  mar^ 
ried,  in  Scotland,  L,  whose  domicil  of  origin  was 
England;  and  was  aiterwards  re*married  to  her,  in 
Ireland,  according  to  the  rites  of  the  Roman  Catholic 


DIVORCE  AND  MATRIMONIAL;  (A)  Jubxsdzctxov. 


231 


Churcb.  The  partlM  cohabited  together  at  Tariooa 
phuses,  in  Scotland,  England  and  France,  until  April 
1858,  when  Y  deaerted  L  in  France,  and  returned 
to  Scotland,  where  he  had  since  remained,  revising 
to  cohabit  with  L ;  and  subeequentl  j,  in  Scotland, 
married  another  woman: — Held,  in  a  wit  by  L  for 
restitution  of  conjugal  rights,  that,  as  Y  was  a 
fbre%ner  by  origin,  had  never  acquired  an  English 
domicil,  and  haid  never  resided  in  England  except 
temporarily,  and  was  not  in  England  at  the  com- 
mencement of  the  suit,  that  he  was  not  subject  to  the 
jurisdiction  of  the  Court.     I  hid. 

The  Court  has  jurisdiction  to  inquire  into  the 
validity  of  a  marriage  in  England  between  foreigners 
domiciled  abroad  at  the  time  of  the  marriage.  8i' 
momm  v.  MaUae,  39  Law  J.  Rep.  (ir.8.)  Prob.  M.  & 
A.  97. 

A  natural-bom  English  subject  does  not,  by  the 
acquisition  of  a  foreign  domicil,  shake  off  his  al]e« 
fiance  to  the  Crown  of  England,  but  continues  liable 
to  be  affected  by  the  laws  of  England.  Two  natu- 
rml-bom  English  subjects  were  married  in  England. 
The  husband  afterwards  went  to  America,  became 
domiciled  there,  and  there  committed  bigamy  and 
adultery.  The  wife  petitioned  for  a  dissolution  of  the 
marriage.  The  citation  and  a  copy  of  the  petition 
were  personally  served  on  the  husband  in  America, 
but  he  did  not  appear: — Held,  that  notwithstanding 
the  hnaband's  change  of  domicil,  the  Court  had 
jurisdiction  to  dissolve  the  marriage.  Deck  v.  Deek, 
29  Law  J.  Rep.  (h.8.)  Prob.  M«  A  A.  129. 

Qwgre — ^whether  the  Court  has  jurisdiction  in  a 
suit  for  dissolution  of  an  English  marriage  against 
a  foreigner,  who  is  served  abrond  with  a  citation,  to 
which  he  does  not  appear.  Bond  v.  Bond,  29  Law  J. 
Bep.  (ir.8.)  Prob.,  M.  &  A  143. 

A,  an  Englishwoman  by  origin,  petitioned  for  dis- 
solution of  an  English  marriage,  on  the  ground  of 
adultery  and  cruelty.  The  respondent  was  served 
with  a  citation  in  Ireland,  but  did  not  appear.  At 
the  hearing  some  focts  were  elicited,  from  which  it 
night  be  inferred  that  the  respondenfb  domicil  of 
origin  was  Ireland,  but  the  evidence  not  being  con* 
dusive,  and  it  appearing  that  the  respondent  had 
lived  with  his  wife  in  England,  the  Court,  on  proof 
of  the  charges  in  the  petition,  dissolved  the  marriage 
without  expressing  an  opinion  as  to  its  jurisdiction,  if 
it  had  dearly  appeared  that  the  respondent's  domicil 
had  been  Ireland.    Ibid. 

The  Court  has  jurisdiction  to  dissolve  a  marriage 
between  parties  domidled  in  England,  though  the 
marriage  and  delictum  may  have  taken  place  abroad. 
Batd^  V.  Batdiff,  29  Law  J.  Rep.  (va)  Prob. 
M.ftA.  171;18w.&Tr.  467. 

(()  Ditmmal  and  Amendment  of  Petition, 

iS0Bi52e— that  where  a  cause  has  been  part  heard 
befive  the  full  Court,  and  adjourned  for  ftirther 
evidence,  the  Judge  Ordinary  sitting  alone  has  not 
power  to  dismiss  the  petition,  or  to  allow  an  amend- 
ment to  be  made  thereon.  BatmiMer  v.  Bonniifer, 
29  Law  J.  Rep.  (m.8.)  Prob.  M.  k  A.  53. 

The  Jud|e  Ordinary  has  not  jurisdiction  to  dii- 
min  a  petition  for  diseolution  of  marriage.  Bvanu  v. 
JSvaau,  27  Law  J.  Rep.  (m.8.)  Prob.  &  M.  81;  1 8w. 
A  Tr.  78. 

SmNe,  first,  that  such  petition  should  be  addressed 
to  the  ML  Court,  and  not  to  the  Judge  Oidinaiy ; 


•econdly,  that  when  a  petition  is  good  on  the  fiuse  of 
it,  it  cannot  be  dismissed  on  a  mere  affidavit  of  fecti*, 
though  such  facts  would  famish  matter  for  a  plea  in 
bar;  but  that  the  &ct8  must  be  embodied  in  a  plea. 
Ibid. 

(c)  Alimony  Pendente  LUe, 

Semble — ^that  the  Court  has  no  power  to  allot 
alimony  pendente  lite  in  a  suit  in  which  the  husband 
has  not  appeared.  Ikane  v.  Deane,  28  Law  J.  R«p. 
(n.8.)  Prob.  k  M.  23. 

The  Court  has  no  power  to  order  that  the  husband 
should  attend  at  the  hearing  of  a  petition  for  alimony 
pendente  lite,  that  he  may  be  cross-examined  as  to 
the  statements  in  his  answer  as  to  the  amount  of  his 
income.  Hopper  v.  Hopper,  28  Law  J.  Rep.  (n.&) 
Prob.  &  M.  26. 

Where  such  an  answer  is  ambiguous  (e.  ^.),  where 
it  does  not  appear  what  are  the  deductions  made  by 
the  husband  from  his  gross  income,  the  Court  will 
direct  it  to  be  reformed  by  inserting  an  explanation 
of  the  ambiguous  statements.    Ibid. 

(<2)  Marriage  SetOement  and  Settlement  of  Wif^e 

Property, 

[See  po9l  (L)  (/)  (2) ;  BeR  v.  BeU.'l 

In  decreeing  dissolution  of  marriage,  on  the  ground 
of  the  wife's  adultery,  the  Court  has  no  power,  under 
section  45.  of  the  20  k  21  Vict.  c.  85,  to  altar  a  set- 
tlement made  on  the  marriage.  Norrii  v.  Norrie, 
27  Law  J.  Rep.  (kjb.)  Prob.  ft  JML  72;  1  8w.  &  Tr. 
174. 

The  Court  has  no  power,  under  the  45th  section 
of  the  20  ft  21  Vict  c.  85,  to  order  any  part  of  the 
property  of  a  guilty  wife  to  be  settied  on  her;  but  it 
may,  by  revising  to  make  any  order  with  regard  to 
a  part,  leave  it  in  her  possession.  Bacon  v.  Bacon, 
29  Law  J.  Rep.  (n.8,)  Prob.  M.  A  A.  125. 

In  making  arrangements  with  regard  to  a  wife's 
property,  the  Court  will  take  into  consideration  the 
costs  with  which  she  will  be  burdened  in  defending 
the  suit  for  a  divorce,  for  which  her  husband  ia  not 
strictly  liable.     Ibid. 

(e)  Transference  cf  Jwriidietion, 

Where  a  decree  for  costs,  made  in  1854  against 
the  husband,  was  still  outstanding  in  the  Chancery 
Court  of  York,  the  Judge  Ordinary,  on  motion, 
directed  the  papers  to  be  transferred  to  the  registry, 
and  the  cause  to  be  entered  on  the  books  of  the 
Court,  so  as  to  enable  it  to  enforce  payment.  Leigh 
V.  Xe^A,  1  Sw.  ft  Tr.  164. 

(B)  NuLUTT  or  Ma&riaob. 

[See  pott  (I)  Pleading — (e)  Change  of  Suit  in 
Answer:  ffumphery  v.  WiUiame,'] 

In  a  suit  of  nullity  of  marriage  by  reason  of  the 
impotency  of  the  man,  it  appeared  in  evidence  that 
the  marriage  was  solemnised  in  1884,  but  waa  never 
consummated.  Declarations  were  made  by  the  man 
leading  to  the  inference  that  this  was  owing  to  some 
incurable  incapacity  on  his  part.  The  parties  lived 
together  amicably  till  October  1838,  when,  in  con- 
sequence of  the  fother  and  mother  of  the  petitioner 
having  spoken  to  the  respondent  on  the  subject  of 
his  incapacity,  he  left  his  home,  saying  he  would 
never  meet  the  petitioner  agDin,  and  she  returned  to 
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the  house  of  her  fkther.  In  November  1838,  and 
repeated! J  from  that  time  until  1854,  the  peti- 
tioner in  vain  tried  to  effect  a  reconciliation,  and 
asked  to  be  allowed  to  live  with  the  respondent 
again.  Until  the  spring  of  1 854  she  maintained  her- 
self without  anj  allowance  fh>m  the  respondent, 
but  then,  being  ill,  applied  to  him  for  assistance, 
which  was  refused.  By  the  advice  of  a  solicitor,  she 
then  contracted  debts  for  necessaries,  and  by  arrange- 
ment with  the  creditors  the  respondent  was  com- 
pelled to  pay  them.  The  respondent  then  made  her 
an  allowance  until  October  1 858,  when  he  proposed 
to  reduce  its  amount  in  consequence  of  an  alteration 
in  his  circumstances.  In  November  1858,  acting  on 
her  solicitor's  advice,  the  suit  of  nullity  was  insti- 
tuted. The  respondent  did  not  appear.  The  usual 
monition  to  the  respondent  to  submit  to  personal 
medical  inspection  was  not  extracted.  As  to  the 
condition  of  the  wife,  the  only  medical  evidence  was 
that  of  a  physician,  whom  Ae  had  consulted  for  a 
disease  of  the  womb,  in  1849,  who  stated  that,  in  his 
opinion,  consummation  had  not  then  taken  place; 
that  there  was  no  imperfection  on  her  part  to  render 
it  impossible;  and  that  he  had  to  submit  the  peti- 
tioner to  an  operation  which  destroyed  all  traces  of 
virginity : — Held,  by  the  Judge  Ordinary  and  Wil- 
UcMM,  /., — considering  the  length  of  time  that  had 
elapsed  since  the  marriage  and  since  the  separation ; 
the  knowledge  which  the  petitioner  then  had  of  her 
husbands  imperfection;  her  request  repeated  con- 
tinually for  sixteen  years  afterwards  to  be  received 
back  by  him;  her  arrangement  with  creditors  to  sue 
him  as  her  husband  for  the  debts  contracted  by  her; 
the  negotiation  for  and  the  receipt  of  an  allowance 
for  several  years,  and  the  institution  of  the  suit  on  an 
intimation  that  the  allowance  would  be  reduced; — 
considering  also  the  imperfect  nature  of  the  medical 
testimony  adduced,  and  that  much  more  precise  and 
certain  testimony  might  have  been  had  if  the  suit  had 
been  commenced  within  a  reasonable  period, — that 
the  petitioner  was  not  entitled  to  a  decree  annulling 
the  marriage : — Held,  by  Bramwdl,  £., — consider- 
ing that  the  evidence  shewed  that  the  husband  was 
incurably  impotent;  that  assuming  the  decree  not  to 
be  a  matter  of  right  to  the  petitioner,  but  discretion- 
ary with  the  Court,  and  that  it  should  not  be  pro- 
nounced, unless  the  Court  is  satisfied  that  the  peti- 
tioner is  hand  fide  seeking  to  get  rid  of  the  grievance 
occasioned  by  her  marriage,  there  was  nothing  to 
shew  that  she  was  influenced  by  other  motives, 
and  that  there  would  be  no  injustice  done  to  the 
respondent  in  making  the  decree—that  the  petitioner 
was  entitled  to  haye  a  decree  of  nullity  of  marriage 

pronounced.  H ,faUelycaUed  C ,  v.  C , 

29  Law  J.  Rep.  (n.s.)  Prob.  M.  &  A  81:  1  Sw.  & 
Tr.  605. 

A  marriage  in  England,  between  two  foreigners 
domiciled  abroad,  if  celebrated  in  conformity  with  the 
law  of  England,  is,  by  the  law  of  this  country,  valid, 
although  such  marriage  has  been  contracted  by  them 
in  England  with  the  intention  of  evading  the  law  of 
their  own  country,  and  on  that  around  has  been 
there  declared  void.  Simonin  v.  Mallae,  29  Law  J. 
Rep.  (n.8.)  Prob.  M.  &  A.  97. 

Under  43  Eliz.  c.  2.  s.  7.  the  grandfather  and 
grandmother  may  be  called  upon  to  maintain  a 
pauper  grandchild  not  able  to  work.  If  a  father, 
wha,  in  virtue  of  his  possible  liability  under  this 


statute  to  noaintain  hie  grandchildren,  is  entitled  to 
maintain  a  suit  for  the  purpose  of  obtaining  a  decree 
annulling  bis  child's  marriage,  dies  pending  such  a 
suit,  nei&er  the  mother  or  the  father*s  executor  can 
revive  the  abated  suit:  the  mother,  because  she 
had  no  interest  in  the  suit  when  it  commenced ;  the 
executor,  because  the  statutory  liability  is  merely 
personal.  Sevan  v.  M'Mahon,  28  Law  J.  Rep. 
(H.B.)  Prob.  &  M.  127. 

(C)  Dissolution  ov  Ma&biaqb. 

[SeeSiM*^  V.  Burt,  title  Biqamt — Mode  of  Heai^ 
ing,  see  post,  Pbactiob.] 

(a)  PartU%  to  the  Suit. 

A  person  not  having  a  personal  and  private  inte- 
rest in  a  suit  for  dissolution  of  marriage  cannot  be 
made  a  party  to  such  suit  for  the  purpose  of  communi- 
cating to  the  Court,  by  placing  it  on  the  record,  matter 
which  might  legitimately  be  inquired  into  by  the 
Court,  mero  motu,  and  irrespective  of  the  pleadings 
between  the  parties,  and  which  if  proved  would 
legitimately  influence  their  judgment ;  whether  such 
matter  constitute  an  absolute  bar  to  the  prayer  of 
the  petition  or  enable  the  Court  to  exercise  its  dis- 
cretion thereon.  Ex  parte  Vercue,  in  re  Chaddock 
v.  Chaddock,  29  Law  J.  Rep.  (n.s.)  Prob.  &  M.  55. 

SemUe — that  the  Court  has  no  power  to  admit  any 
otlier  parties  to  appear  in  a  suit  for  dissolution  of 
marriage  than  those  pointed  out  by  the  27th  and  28th 
sections  of  the  20  &  21  Vict.  c.  85.    Ibid. 

Y  petitioned  for  a  dissolution  of  her  marriage  on 
the  ground  of  her  husband'b  desertion  and  adultery; 
he  did  not  appear  to  the  citation.  D,  having  no  legal 
private  interest,  prayed  to  be  allowed  to  prove  at  U)e 
hearing  that  Y  had  herself  been  guilty  of  adultery. 
The  Court  held,  that  neither  the  Divorce  Act,  nor 
the  Rules  and  Orders  made  under  its  provisions, 
gave  the  Court  any  authority  to  admit  such  inter- 
vention ;  but  refused  to  direct  the  affidavits  on  which 
the  motion  was  founded  to  be  removed  from  the  file, 
or  to  give  the  costs  of  appearing  to  show  cause  in 
the  first  instance.     T—  v.  F— ,  1  Sw.  &  Tr.  598. 

(h)   When  the  SwU  ia  not  moMUoAnaJbiU, 

(1)  Discretionary  Bar. 

[See  poet  (4)  Miaoondud  omd  Connivanee. 

In  a  suit  for  dissolution  of  marriage,  on  the  ground 
of  the  wife^s  adultery,  it  appeared  that  the  petitioner, 
a  draper*B  assistant,  then  twenty-one  years  of  age, 
married  in  1858  a  woman  whom  he  well  knew  to 
be  a  prostitute.  A  month  after  the  marriage  they 
removed  from  the  lodgings  to  the  house  of  the  peti- 
tioner's father,  from  which,  after  a  stay  of  a  few 
weeks, they  were  compelled  to  remove  in  consequence 
of  the  wife  exhibiting  bad  temper  and  making  her- 
self disagreeable  to  the  family.  Ten  days  afterwards, 
the  husband  went  to  America,  not  on  business,  but 
because  he  lived  unhappily  with  his  wifte,  leaving  her 
without  any  means  of  subsistence,  and  supplying  her 
with  none  during  an  absence  of  four  years.  After 
he  left,  his  fiimily  had  given  the  wife  a  small  pittance 
on  one  occasion,  and  had  promised  to  give  her  fur- 
ther assistance,  but  in  consequence  of  her  annoying 
them,  all  intercourse  with  her  was  broken  off.  The 
wife,  after  her  husband  left,  returned  to  her  former 
way  of  life.    The  Court,  under  these  drcumstances^ 
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held,  that  there  wbb  a  vilfiil  separation  of  the  hus- 
band, from  the  wife  before  the  adultery  complained 
of,  and  that  it  was  without  reasonable  excuse;  and  in 
exercise  of  the  discretion  given  them  by  20  &  21 
Vict.  c.  85.  8. 31,  refused  to  decree  the  dissolution  of 
the  marriage.  Coulthart  v.  Coulthart,  28  Law  J. 
Rep.  (N.8.)  Prob.  &  M.  21. 

Where  the  case  of  the  petitioner,  in  a  suit  for 
dissolution  of  marriage  on  the  ground  of  adultery, 
has  been  proved,  and  the  Court  do  not  find  that  he 
has  been  accessory  to  or  conniving  at  the  adultery, 
or  that  there  had  been  condonation  or  connivance, 
they  are  bound  to  pronounce  a  decree  dissolving  the 
marriage,  unless  it  is  establiHhed  affirmatively  that 
the  petiticner  has  been  guilty  of  one  of  the  acts 
which,  under  the  proviso  to  the  81st  sect,  of  20  &  21 
Vict.  c.  85,  give  the  Court  a  discretionary  power 
to  refuse  to  dissolve  the  marriage,  ffanoell  v.  Mas 
wtU,  27  Law  J.  Rep.  (h.s.)  Prob.  &  M.  21;  1  Sw.  & 
Tr.  502, 

Where  it  appears  doubtful  on  the  evidence  in  the 
suit  whether  or  not  the  conduct  of  the  petitioner  has 
been  such  as  to  give  the  Court  such  discretionary 
power,  the  Court  will,  for  the  purpose  of  satisfying 
their  minds,  examine  the  petitioner  adversely  under 
the  43rd  section,  but  will  not  in  a  suit  instituted  on 
the  ground  of  adultery  examine  him  or  permit  him 
to  be  examined  for  the  purpose  of  proving  his  own 
case.  After  the  Court  has  examined  the  petitioner 
adversely,  his  counsel  will  be  permitted  to  suggest 
questions  to  the  petitioner  for  the  purpose  of  clearing 
up  what  the  Court  may  have  elicited  adversely  to  the 
case.  Semble  (per  the  Judge  Ordinary J^  that  ''de- 
serted,*' in  the  provibo  to  the  31  st  section,  is  equiva- 
lent to  "left  destitute."*    Ibid. 

In  a  suit  for  a  dissolution  of  marriage,  on  the 
ground  of  the  wife^s  adultery,  it  appeared  from  the 
evidence  in  support  of  the  petition,  that  the  husband 
had  "wilfully  separated  himself  from  his  wife** 
shortly  after  the  marriage ;  but  it  was  doubtful  whe- 
ther or  not  he  did  so  "without  reasonable  excuse," 
the  only  evidence  as  to  the  cause  of  the  separation 
being  a  statement  made  by  the  wife,  that  *'  her  hus- 
band had  left  her  because  he  had  caught  her  with  a 
young  man.**  The  Court,  thinking  that  the  peti- 
tioner might  not  have  had  reasonable  excuse  £or 
leaving  her,  examined  him,  when  it  appeared  that 
he  bad  found  her  submitting  to  indecent  liberties,  and 
had  immediately  broken  of  all  intercourse  with  her: 
— Held,  that  as,  under  these  circumstances,  it  did 
not  appear  affirmatively  that  there  was  not  reason- 
able excuse  for  the  separation,  the  Court  had  no 
discretionary  power,  but  were  bound  to  dissolve  the 
marriage.     Ibid. 

The  "wilful  misconduct'*  intended  by  the  3lst 
section  of  the  Divorce  Act,  which,  in  a  suit  for  dis- 
solution of  marriage,  gives  the  Court  an  option  as 
to  dissolving  the  marriage,  although  the  case  of  the 
petitioner  may  have  bei*n  proved,  if  he  has  been 
guUty  of  "  such  wilful  neglect  or  misconduct  as  has 
conduced  to  the  adultery,"  is  misconduct  amounting 
to  a  breach  of  marital  duty.  Cunnington  v.  Cun- 
mngion,  28  Law  J.  Rep.  (n.s.)  Prob.  &.  M.  101; 
1  8w.  &  Tr.  476. 

A,  shortly  afler  his  marriage,  was  convicted  of 
felony,  and  sentenced  to  transportation.  Whilst  he 
was  undergoing  penal  servitude,  his  wife  committed 
adultery  with  a  man  who  resided  in  the  house  where 
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she  went  to  board.  She  had  been  previously  much 
attached  to  her  husband;  and* from  the  circum- 
stances of  the  case  there  was  no  reason  to  doubt 
that,  but  for  her  husband's  absence,  caused  by  his 
own  misconduct,  she  would  have  remained  faithful 
to  him: — Held,  in  a  suit  by  the  husband  for  dissolu- 
tion of  marriage  (Pollock,  C.B.  duhUawle.  aed  %<m 
dusentiente),  that  the  felony  committed  by  the  peti- 
tioner, not  being  a  violation  of  marital  duty,  was  not 
''misconduct,*'  within  the  meaning  of  the  31st  sec- 
tion ;  and,  therefore,  that  the  case  of  the  petitioner 
having  been  proved,  the  Court  was  bound  to  dissolve 
the  marriage.  Held,  also,  per  Lord  CampbeU,  C,J.<t 
that  the  felony  did  not  conduce  to  the  adultery,  as, 
though  a  sine  qud  non^  it  was  not  directly  or  indi- 
rectly a  causa  cavsans.    Ibid. 

A  shortly  after  his  marriage  was,  with  his  wife, 
residing  in  the  house  of  his  mother.  The  wife,  in 
consequence  of  some  disHgreement  with  her  mother- 
in-law,  insisted  on  leaving  the  house,  and  on  her 
husband  declining  to  do  so,  she,  with  his  consent, 
left  and  took  lodgings  elsewhere  where  she  remained 
three  months.  During  this  time  her  husband  con- 
tinued to  reside  apart  from  her,  allowing  her  a  small 
sum  weekly  for  her  maintenance,  and  visiting  her 
occasionally,  but  only  passed  the  night  with  her 
three  times.  On  calling  at  her  lodgings  he  fre- 
quently found  her  abee.it  as  late  as  eleven  and  twelve 
o'clock  at  night,  she  having  no  occupation  which 
necessitated  her  absence,  but  he  made  no  inquiries 
as  to  the  mode  in  which  she  spent  her  time,  nor 
remonstrated  with  her  on  her  absence  from  home. 
The  wife  having  committed  adultery  whilst  living 
apart  from  her  husband,  the  Court,  under  section 
31.  of  the  Divorce  Act,  refused  to  dissolve  the  mar- 
riage at  the  suit  of  the  husband,  although  his  case 
was  proved,  on  the  ground  that  he  had  been  guilty 
of  wilful  neglect,  which  had  conduced  to  the  adul- 
terv.  Oroves  v.  Chrove$,  28  Law  J.  Rep.  (n.s.) 
Prob.  &  M.  108. 

I'he  unreasonable  delay  in  presenting  or  prose- 
cuting a  petition  for  dissolution  of  marriage,  which, 
under  section  31.  of  the  Divorce  Act,  gives  the  Court 
a  discretion  as  to  dissolving  the  marriage,  though  the 
case  of  the  petitioner  has  been  proved,  is  delay  from 
which  it  would  appear  that  the  petitioner  is  insensible 
to  the  injury  of  which  he  complains.  Pellew  v. 
PelUw,  2d  Law  J.  Rep.  (n.s.)  Prob.  &  M.  44;  1  Sw. 
&  Tr.  668. 

B,  a  domiciled  Englishman,  intermarried  with  C,  a 
Scotchwoman,  at  Oretna  Green,  and  at  St.  Geoige^ 
Hanover  Square,  in  August  1887*  B  and  C  coha- 
bited together  in  Wales,  England,  and  Scotiand, 
but  principally  in  the  latter,  till  March  1841,  soon 
after  which  date  C  eloped  with  P,  whereupon  B 
obtained  a  sentence  of  divorce  in  the  Court  of  Session 
in  Scotland,  on  the  3rd  of  July  1841.  On  the 
26th  of  July  1841,  C  intermarried  with  P  at  Glas- 
gow, and  lived  with  him  till  his  death  in  June 
1 865.  B  at  first  supposed  the  sentence  of  the  Scotch 
Court  to  be  of  universal  operation,  and  that  suppo- 
sition was  confirmed  by  opinion  of  counsel  in  1846. 
In  1854,  he  obtained  the  opinions  of  two  counsel  to 
the  effect  that  the  Scotch  sentence  would  have  no 
validity  in  England ;  in  consequence  of  which  he 
presented  a  petition  for  leave  to  bring  into  the  House 
of  Lords  a  Bill  declaring  his  marriage  with  C  abso- 
lutely void  since  the  3rd  of  July  1 84 1,  which  petition 
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Ward,  27  Law  J.  Rep.  (n.s.)  Prob.  &  M.  68 ;  1 
Sw.  &  Tr.  185. 

6,  in  1851,  left  his  wife,  and  never  afterwards 
lived  with  her  or  contributed  to  her  support.  He 
visited  her  occasionally,  and  at  an  interview  in  1 854 
the  wife  offered  to  renew  cohabitation,  provided  he 
would  give  up  gambling  and  drinking.  He  refused 
to  do  so,  and  only  twice  went  to  her  again,  on  one 
occasion  asking  her  to  sign  a  paper  undertaking  not 
to  trouble  hioi  any  more.  Prior  to  the  wife*8  con- 
ditional offer  to  renew  cohabitation,  O  had  formed 
an  adulterous  connexion  with  another  woman,  with 
whom  he  continued  to  live,  refusing  in  1858  to 
leave  her,  and  stating  that  he  had  washed  his  hands 
of  his  wife,  and  would  have  no  more  to  do  with  her: 
— Held,  that  though  the  wife  bad  annexed  a  con- 
dition to  a  renewal  of  cohabitation,  the  refusal  of  the 
husband  to  abandon  his  bad  habits,  when  viewed  in 
connexion  with  the  other  facts  of  the  case,  amounted 
to  desertion  fh>m  that  time.  Qihton  v.  (rtison,  29 
Law  J.  Rep.  (tr.s.)  Prob.  &  M.  25. 

A,  on  the  4th  of  October  1854,  deserted  his  wife, 
wiUiout  reasonable  excuse,  and  never  returned  to 
her  again.  On  the  16th  of  November  1856  he  was 
arrested  on  a  charge  of  felcmy,  and  was  subsequently 
convicted  and  sentenced  to  four  years*  penal  ser- 
vitude. Between  the  4th  of  October  1 854  and  the 
16th  of  November  1856,  be  was  twice  imprisoned 
for  debt ;  on  the  first  occasion  for  seven,  on  the 
second  for  nineteen  days.  The  above  facts  having 
been  proved  in  a  suit  by  the  wife,  commenced 
before  the  expiration  of  the  term  of  penal  servitnde, 
for  dissolution  of  marriage,  on  the  ground  of  adultery 
and  desertion, — Held,  after  consideration,  that  the 
husband  had  been  guilty  of  desertion  for  two  years 
and  upwards.  Aitrofjpt  v.  Atiropt^  29  Law  J.  Rep. 
(V.8.)  Prob.  &  M.  27. 

(3)  Bigamy  mth  Adultery. 

SemtiU  (per  Poliock,  C.B.)^  that  in  a  suit  for  dis- 
solution of  marriage,  on  the  ground  of  bigamy  with 
adultery,  the  adultery  and  bigamy  mast  be  com- 
mitted with  the  same  woman;  and,  consequently, 
some  evidence  beyond  the  mere  solemnisation  of 
the  bigamous  marriage  should  be  given,  e.g.  that 
the  parties  cohabited  as  man  and  wife.  Proof  of 
a  bigamous  marriage  vrith  A  and  adultery  with  B 
is  not  sufficient.  Heme  v.  Home,  27  Law  J.  Rep. 
(n.9.)  Prob.  8t  M.  50. 

A  girl,  sixteen  years  of  age,  lefl  her  home  one 
morning,  and  without  the  consent  or  knowledge  of 
any  of  her  friends  married  a  man  aged  thirty-six, 
with  whom  they  were  unacquainted.  Immediately 
after  the  ceremony  she  returned  home  and  informed 
her  mother  of  the  marriage.  Inquiries  having  been 
made  as  to  the  character  of  the  husbnnd,  it  was 
found  that  he  was  not  a  suitable  husband  for  her. 
Her  friends  accordingly  immediately  removed  her 
to  the  Continent,  where  she  remained  some  years. 
She  never  cohabited  with  her  husband,  and  never 
saw  him  after  the  marri>4ge,  nor  did  he  make  any 
attempts  to  get  her  to  live  with  him.  The  husband 
having  subsequently  been  guilty  of  bigamy  with 
adultery,  the  Court  dissolvefl  the  marriage  at  the 
suit  of  the  wife — holding,  that,  under  the  circum- 
stances, there  was  reasonable  excuse  for  the  separa- 
tion. Dm  Terreaux  v.  Du  Terreaux^  28  Law  J. 
Rep.  (N.8.)  Prob.  &  M.  95;  1  Sw.  &  Tr.  555. 


(D)  Judicial  Sbparation. 

(fl)  Decree  for,  in  Suit  for  Disicluium  of  Marriage. 

In  a  suit  by  the  wife  for  dissolution  of  marriage, 
on  the  ground  of  adultery  and  desertion,  it  appeared 
that  the  parties  were  married  in  1848,  and  that 
shortly  afterwards  the  husband  became  drunken  and 
dissipated,  and  on  many  occasions  ill-treated  his 
wife.  In  January  18'>2  he  sold  off  part  of  their 
furniture  to  buy  drink,  told  his  wife  that  she  mighl 
go  on  the  streets  for  a  living,  and  then  left  her,  tell- 
ing her  that  he  was  going  to  leave  B,  where  they 
resided,  and  that  she  would  never  see  him  again.  He 
then  left  B,  and  was  absent  some  years.  The  wifo 
stayed  in  the  house  a  fortnight  afWr  her  husband  had 
left  her,  and  then  removed,  and  took  up  her  abode 
with  her  sister,  who  lived  in  B,  with  whom  she  has 
since  resided,  maintaining  herself,  without  ever  re- 
ceiving any  assistance  from  her  husband.  She  made 
no  inquiries  after  him  until  1858,  when,  having  dis- 
covered that  he  was  living  with  another  woman  at  B, 
application  was  made  to  him  on  her  behalf  to  do 
something  towards  her  support.  He  refused.  It 
did  not  appear  that  the  husband  knew  where  his 
wife  resided  after  he  left  her.  The  Court,  upon 
these  facts,  refused  to  decree  a  dissolution  of  mar- 
riage^ holding  that  desertion  was  not  proved,  as  there 
was  no  evidence  that  when  the  parties  separated  the 
husband  went  away  against  the  irill  of  the  wife,  but, 
on  the  contrary,  it  appeared  highly  probable  that 
they  parted  by  mutual  consent.  It  is  competent 
for  the  Court  to  decree  a  judicial  separation,  although 
the  petition  prays  only  for  a  decree  of  a  dissolution 
of  marriage,  if  the  facts  proved  at  the  hearing  will 
entitle  the  petitioner  to  the  former  but  not  to  the 
latter  decree.  The  petition  of  a  wife  prayed  simply 
A  decree  of  dissolution  of  marriage,  on  the  ground 
of  adultery  and  desertion.  At  the  hearing,  adultery 
having  been  proved,  but  not  desertion,  the  Court 
decreed  a  judicial  separation.  Smith  v.  Smith,  28 
Law  J.  Rep.  <n.s.)  Prob.  &  M.  27;  1  Sw  &  Tr.  S59. 

(5)  Decree  for,  in  Fatfowr  of  Betpondent  whose 
Antujer  doee  not  pray  for  a  Judicial  Sepct- 
ration. 

Qucere — will  the  Court  make  a  decree  of  judicial 
separation  in  favour  of  a  respondent,  who  has  proved 
an  answer  entitling  respondent  to  a  judicial  separation 
unaccompanied  by  a  prayer  for  the  same  ?  Pearman 
V.  Pearman,  29  Law  J.  Rep.  (n.s.)  Prob.  M.  &  A. 
54;  1  Sw.  &Tr.  601. 

(c)  WJien  the  Suit  is  not  maintainable. 

(1)  Bee  Judicata. 

Qttcere — whether  a  husband  or  wife,  who  baa 
obtained  a  divorce  d  mensd  et  (horo  in  an  Ecclesias- 
tical Court,  can  maintain  a  suit  for  judicial  separation 
for  the  same  cause.  Ciocci  v.  Ciocei,  29  Law  J. 
Rep.  (n.s.)  Prob.  &  M.  30. 

A  spouse,  who  has  obtained  a  decree  for  a  divorce 
d  merUd  et  tftoro  in  an  Ek:clesiastical  Court,  cannot 
maintain  a  suit  for  judicial  separation  on  the  same 
grounds.  Cioc^  v.  Oiocei,  29  Law  J.  Rep.  (N.S.) 
Prob.  M.  &  A.  06. 

(2)   When  inititutedfor  a  collateral  Purpose. 

Lapse  of  time  is  not  an  absolute  bar  to  a  suit  for 
a  judicial  separation,  on  the  ground  of  cruelty;  but. 
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taken  with  other  circuoiBtances,  may  shew  that  the 
Buit  18  not  instituted  for  the  protection  of  the  «rifp, 
but  for  some  collateni)  purpose.  If  the  Court  is 
satisfied  that  such  is  the  cnsp,  the  petition  will  be 
dismissed.  MtUtheum  v.  Matthews,  29  Law  J.  Rep. 
{n.8.>  Prob.  M.  &  A.  118;  1  Sw.  &  Tr.  499. 

In  a  suit  by  the  wife  for  a  judicial  separation,  on 
the  ground  of  cruelty  prior  to  October  1853,  there 
was  conflicting  evidence  as  to  the  cruelty;  and  it  also 
appeared  that  the  parties  had  been  living  separate 
from  October  1 853  until  the  petition  was  presented 
in  1 859,  under  a  deed  of  separation ;  and  that  the 
wife,  though  she  had  the  means,  had  taken  no  steps 
to  obtain  a  divorce  d  fnenad  el  ihoTO,  The  Judge 
Ordinary  dismiraed  the  petition,  on  the  ground  that 
the  circumstances  of  the  case  shewed  that  the  suit 
was  not  instituted  for  the  purpose  of  protecting  the 
wife's  person,  but  for  some  collateral  purpose ;  and, 
on  appeal,  his  judgment  was  aflirmed.     Ibid. 

(3)  Condonation, 

Condonation  is  foi^iveness  of  a  conjugal  ofience 
on  the  full  knowledge  of  all  the  circumstances.  It 
is  not  a  question  of  law,  but  of  fact,  depending  on 
the  circumstances  of  each  particular  case.  When 
the  issue  of  condonation  is  to  be  tried  before  a  jury, 
it  is  a  question  entirely  for  their  determination. 
Peacock  V.  Peacock,  27  Law  J.  Rep.  (n.8.>  Prob.  & 
M.  71;  1  Sw.  ATr.  183. 

To  entitle  a  person  to  a  decree  of  judicial  separa- 
tion on  the  ground  of  cruelty  the  acts  relied  on  must 
be  of  such  a  nature  as  to  shew  that  further  cohabita- 
tion is  unsafe — there  must  be  proof  of  ill-treatment 
and  bodily  injury,  or  of  a  reasonable  apprehension  of 
such  bodily  injury.  Acts  of  cruelty  condoned  and 
not  revived  by  subsequent  misconduct  would  not  be 
a  legitimate  foundation  for  a  decree  of  judicial  sepa- 
ration, though  condonation  were  not  pleaded.  Con- 
donation is  not  absolute  forgiveness,  but  forgiveness 
on  the  implied  condition  that  the  misconduct  con- 
doned shall  not  be  repeated.  Harsh  and  insulting 
treatment,  though  unaccompanied  by  personal  vio- 
lence, constitutes  a  breach  of  such  implied  condition 
in  a  case  of  cruelty.  Cruelty  generally  consists  in 
a  series  of  acts,  therefore  condonation  is  not  lightly 
to  be  presumed  from  a  continuance  of  cohabitation 
after  one  or  even  several  acts  of  cruelty.  Continu- 
ance of  cohabitation  does  not  necessarily  constitute 
condonation;  it  may  be  caused  by  the  apprehension 
of  some  evil  which  is  considere<l  greater  than  personal 
injury,  e.g.^  the  privation  of  children.  Acts  of  vio- 
lence committed  under  the  influence  of  an  acute 
disorder,  such  as  brain  fever,  where,  the  disorder 
having  been  subdued,  there  is  no  danger  of  their 
recurrence,  would  not  be  a  ground  for  a  decree  of 
judicial  separation.  AlUer — if  the  result  of  such 
disease  were  a  new  condition  of  the  brain,  rendering 
the  party  liable  to  ungovernable  fits  of  passion, 
which  would  make  further  cohabitation  dangerous. 
CurtU  V.  Curti*,  27  Law  J.  Rep.  (n.s.)  Prob.  &  M. 
73;  1  Sw.  &  Tr.  192 :  Judgment  affirmed,  28  Law 
J.  Rep.  (ir.s.)  Prob.  &  M.  65. 

The  adultery  of  the  wife,  if  it  has  been  condoned 
by  her  husband,  is  no  bar  to  a  suit  by  her  for  judicial 
separation  on  the  ground  of  adultery  subsequently 
committed  by  him.  SeUer  v.  Seller^  28  Law  J. 
Rep.  (IV.8.)  Prob.  &  M.  99;  1  Sw.  &  Tr.  482. 

Condonation,  though  not  pleaded,  if  clearly  proved, 


may  bar  the  right  of  the  petitioner  to  relief;  but  in 
such  case  evidence  of  subsequent  misconduct  reviving 
that  condoned  will  be  received,  though  not  alleged 
in  the  petition.  SitggaU  v.  Suggate,  29  Law  J. 
Rep.  (N.s.)  Prob.  M.  &  A.  167;  1  Sw.  &  Tr.  492. 

((2)  On  What  Grounds  the  Court  viU  Decree 
a  Separation. 

(I)  Cruelty, 

Where  there  have  been  acts  of  violence  followed 
by  condonation,  threats  subsequently  uttered  consti- 
tute sufficient  ground  for  a  decree  of  judicial  separa- 
tion, if  they  are  of  such  a  nature  and  so  exprtrssed 
as  to  satisfy  the  Court  that  further  cohabitation 
would  be  attended  with  danger  to  the  party  threat- 
ened, but  not  otherwise.  Boetock  v.  Bokoek^  27  Law 
J.  Rep.  (n  8.)  Prob.  &  M.  86;  1  Sw.  &  Tr.  221. 

When  a  question  of  cruelty  comes  before  a  jury 
as  a  ground  for  judicial  separation,  the  jury  are  to 
determine,  not  only  whether  the  acts  complained  of 
were  done,  but  whether  they  constitute  l^;al  cruelty. 
Bodily  injury,  reasonable  apprehension  thereof,  or 
injurv  to  health,  are  the  general  tests  of  legal  cruelty. 
ThomJpim  v.  Thotnkins,  1  Sw.  &  Tr.  168. 

On  the  wife's  petition  for  judicial  separation  by 
reason  of  her  husband's  cruelty  towards  her,  certain 
acts  of  violence  on  his  part  being  admitted  which 
took  place  in  disputes  between  the  parties  arising  at 
least  in  part  out  of  the  wife's  jealousy  of  a  maid- 
servant, the  Court  took  into  considemtion  the  posi- 
tion in  which  the  wife  was  placed  in  the  family  by 
reason  of  any  authority  or  control  exercised  over 
her  by  the  servants  by  the  direction  of  the  husband, 
and  the  state  of  the  wife's  feelings  arising  from 
reasonable  suspicion  of  undue  familiarity  between 
the  husband  and  a  maid* servant.  Anthony  ▼. 
Anthony,  1  Sw.  &  Tr.  594. 

(2)  Danger  of  Bodily  If^ry. 

Bodily  injury  inflicted  on  a  wife  by  her  husband 
whilst  suffering  from  attacks  of  ddirium,  tremens,  is  a 
ground  for  judicial  separation,  if  the  Court  is  satisfied 
that,  although  the  acute  disorder  may  have  subsided, 
the  wife  could  not  return  to  cohabitation  with  her 
husband  without  incurrinf?  great  peril  of  a  renewal 
of  such  bodilv  injury.  Marsh  v.  Marsh,  28  Law  J. 
Rep.  (n.s.)  Prob.  8r  M.  18;  1  Sw.  &  Tr.  812. 

The  husband  will  be  entitled  to  the  protection  of 
the  Court,  where  the  wife's  passions,  from  whatever 
cause,  are  so  little  under  control  that  she  is  in  the 
habit  of  using  personal  violence  to  the  husband, 
from  which  hahit  he  may  be  in  danger  of  bodily 
injury,  though  no  actual  serious  injurv  has  been 
inflicted.     White  v.  White,  1  Sw.  &  Tr.  591. 

(3)  Drunkenness, 

Drunkenness,  even  when  accompanied  by  acts  of 
considerable  violence,  is  not  a  substantial  ground  for 
a  decree  of  judicial  separation.  Scott  v.  Scoti,  29 
Law  J.  Rep.  (n.s.)  Prob.  M.  &  A.  64. 

(4)  Desertion  vithout  Cause  for  Two  Tears, 

To  entitle  a  wife  to  a  judicial  separation,  on  the 
ground  of  desertion  without  cause  for  two  yesrs  and 
upwards,  the  husband  must  have  wilfully  absented 
himself  from  her  in  spite  of  her  wish.  Thompson 
Thompson,  27  Law  J.  Rep.  (n.s.)  Prob.  &  M.  65; 
1  Sw.  &  Tr.  231. 
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In  1842  A,  having  fafled  in  bnnness  at  Leeds, 
sent  his  wife  and  children  to  her  fiither,  who  lived 
there,  and  went  to  London  for  the  purpose  of 
obtaining  employment.  In  the  course  of  that  year 
he  wrote  several  letters  in  affectionate  terms,  ex- 
pressing a  hope  that  they  might  soon  be  able  to  live 
together  again,  and  in  the  latter  ones  complnining 
that  she  did  not  answer  his  letters.  She  answered 
none  of  them;  and  no  communication  took  place 
until  1850,  when  he  went  to  Leeds  and  saw  his  wife, 
and  said  that  he  should  come  the  next  day,  but  did 
not  do  so.  They  never  afterwards  met  or  commu- 
nicated with  each  other.  From  the  time  A  first  left 
Leeds  he  never  contributed  to  the  support  of  his 
wife  or  children,  nor  had  bis  wife  expressed  to  him 
a  desire  to  live  with  him  again.  The  wife  having 
presented  a  petition  for  judicial  separation,  on  the 
ground  of  desertion  without  cause  for  two  years  and 
upwards, — Held,  by  the  Judge  Ordinary,  refusing 
to  grant  judicial  separation,  first,  that  there  was  no 
desertion  in  the  first  instance,  the  husband  not  having 
wilfully  absented  himself,  but  of  necessity;  secondly, 
that  the  continuance  of  his  absence,  considering  the 
conduct  of  the  wife,  did  not  constitute  desertion. 
Ibid. 

In  November  18-18,  A,  having  a  residence  at 
Birkenhead,  went  to  Birmingham.  His  wife  joined 
him  there,  and  afler  staying  with  him  at  an  inn  for 
a  short  time,  by  his  direction,  went  to  pay  a  visit  to 
a  friend,  he  saying  that  he  should  soon  join  her. 
He  did  not  do  so,  and  the  wife  returned  to  Birken- 
head, when  she  found  an  execution  in  their  house. 
She  wrote  to  A,  but  got  no  answer,  and  the  furniture 
was  sold  under  the  execution.  She  then  went  into 
lodgings,  and  on  his  refusing  to  return  to  her,  took 
a  Mtuation  as  a  governess,  and  had  since  entirely 
maintained  herself.  In  1844  A  wrote  a  letter  to 
his  wife,  containing  a  vague  intimation  that  she 
might  rejoin  him,  but  not  mnking  a  definite  offer 
of  another  home.  She  replied  Uiat  it  would  be 
time  enough  to  talk  of  that  when  he  could  place 
her  in  as  good  a  position  as  she  was  able  to  main- 
tain herself  in.  In  1848  A  wrote  to  his  wife,  bidding 
her  ''farewell  for  ever*': — Held,  by  the  Judge 
Ordinary,  that  as  the  husband  deserted  his  home  in 
]  848,  and  never  afterwards  made  any  definite  offer 
to  provide  another  for  his  wife,  she  was  entitled  to  a 
judicial  separation,  on  the  ground  of  desertion  with- 
out cause  for  two  years  and  upwards.  CucUipp 
v.  Oudlipp,  27  Law  J.  Rep.  (n.s.)  Prob.  &  M.  64; 
1  Sw.  &.  Tr.  22S. 

Desertion  without  cause  for  two  years  and  upwards 
gives  a  wife  a  right  to  a  judicial  separation  under 
section  16.  of  20&;21  Vict.  c.  85,  of  which  she 
cannot  be  deprived  without  her  concurrence.  A 
bond  fide  offer  by  the  husband  after  that  right  has 
accrued  to  renew  the  cohabitation  will  not  per  te 
take  away  such  right.  Cargill  ▼.  CargiUf  27  Law 
J.  Rep.  (n.8.)  Prob.  &  M.  69;  1  Sw.  &  Tr.  235. 

Semble,  first,  such  an  offer  would  not  take  away 
the  right  of  a  wife  to  a  dissolution  of  marriage  for 
adultery  coupled  with  desertion,  without  excuse, 
for  two  years  and  upwards,  under  section  27.  Se- 
condly, that  the  oflfer  of  a  husband  who  has  deserted 
his  wife  to  return  to  and  provide  for  her,  would  take 
away  her  right  to  have  an  order  made,  under  sec- 
tion 2 1 ,  for  the  protection  of  property  acquired  by 
her  since  the  desertion.     Ibid. 


The  16th  section  of  the  20  &  21  Vict  c85,  it 
not  retrospective  so  as  to  entitle  to  a  judicial  sepa- 
ration a  spouse  who,  prior  to  that  act  coming  into 
operation,  has  been  deserted  for  two  years  and 
upwards,  but  the  desertion  in  such  a  case  must 
continue  after  the  act  came  into  operation.  If, 
therefore,  before  that  date  a  spouse  so  deserted  has 
received  a  bond  fide  offer  to  renew  cohabitation,  the 
desertion  having  thereby  been  put  an  end  to,  a  suit 
for  a  judicial  separation  cannot  be  maintained. 
Brookes  v.  Brooket,  28  Law  J.  Rep.  (n.s.)  Prob.  & 
M.  38;  1  Sw.  &  Tr.  326. 

A  husband  in  1883  deserted  his  wife  without  cause. 
They  never  afterwards  lived  together.  In  1850  the 
wife  rejected  an  offer  made  to  her  by  the  husband 
to  live  with  her  again : — Held,  that  the  wife  was  not 
entitled  to  a  judicial  separation  on  the  ground  of 
"desertion  without  cause  for  two  years  and  up- 
wards."   Ibid. 

(E)  Restitution  or  Conjugal  Riohts. 

[See  anie  (A)  Jubisdiotiov  and  Powers  or 
THE  Court,  (a)  Domicil — post,  Praotigb.] 

The  doctrine  of  the  canon  law  that,  where  hus- 
band and  wife  have  both  been  guilty  of  adultery, 
there  is  a  compensatio  ermtnttm,  and  both  are 
restored  to  the  position  of  innocent  parties^  is  not 
part  of  the  law  of  England.  Therefore,  a  suit  for 
restitution  of  conjugal  rights  cannot  be  sustained 
by  a  wife  who  has  committed  adultery,  although 
the  husband  also  has  committed  adultery.  Sope  t. 
Hope,  27  Law  J.  Rep.  (n.s.)  Prob.  &.  M.  43;  1  Sw« 
&  Tr.  94. 

The  wife  libelled  for  restitution  of  conjugal  rigbtiL 
The  husband  alleged  the  wife's  insanity  and  a 
morbid  hatred  towards  himself,  which  rendered 
cohabitation  unmfe.  The  wife^s  responsive  allega- 
tion allowing  that  she  had  been  insane,  but  asserting 
her  recovery  and  denying  the  fttcts  on  which  the 
husband  relied  to  shew  continuance  of  insanity, 
admitted  to  proof.  Hayward  v.  Mayward,  1  Sw.  & 
Tr.  81. 

(F)  Alimony. 

(a)  Perma/nent  Alimony. 

The  order  for  permanent  alimony  under  section 
32.  of  the  20  &  21  Vict.  c.  85.  must  be  embodied  in 
the  decree  diiisolving  a  marriage.  If  such  a  decree 
has  been  pronounced  and  registered.  Vicars  ▼. 
Vicarst  29  Law  J.  Rep.  (n.s.)  Prob.  &  M.  20. 

A  obtained  a  sentence  of  divorce  d  mensd  et  tKoro, 
in  1847i  by  reason  of  her  husbandV  cruelty.  3002. 
per  annum  was  taken  by  consent  as  permanent 
alimony.  Upon  her  father's  death,  A  having  received 
an  accession  of  income  (to  the  extent  of  144/.  per 
annum,  as  admitted  by  herself),  her  husband  applied 
for  a  reduction  of  alimony: — Held,  that  no  case  was 
made  out  by  the  husband  for  a  reduction  of  alimony. 
His  income  did  not  appear,  and  non  eotistai  that 
800/.  would  not  have  been  originally  allotted  by  the 
Court,  even  if  A  had  thon  been  in  possession  of 
144/.  per  annum.  Saunders  v.  Saunders,  1  Sw.  &. 
Tr.  72. 

(b)  Pendente  Lite. 

In  the  Ecclesiasticnl  Court  one-fifth  of  the  hus- 
band's net  income  was  usually  allotted  as  alimony 
pedente  lite,  and  was  made  payable  from  the  date  of 
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the  return  of  the  cttation,  the  statement  in  the  hus- 
band's anstrers  to  the  wife's  all^ations  of  faculties 
being  assumed  to  be  correct  unless  the  wife  disputed 
it  and  examined  witnesses.  Hayward  ▼.  Hayward, 
28  Law  J.  Rep.  (n.b.)  Prob.  &  M.  D;  1  Sw.  &  Tr. 
85. 

The  outlay  on  permanent  improvements,  such  as 
reinstating  dilapidated  buildings,  should  not  be  de- 
ducted from  income,  but  should  be  charged  on  the 
capitaL    Ibid. 

The  husband  is  liable  for  necessaries  supplied  to 
his  wife  pending  the  suit,  and  before  the  decree  of 
alimony,  but  he  is  liable  only  to  a  reasonable  amount, 
and  therefore,  if  the  wife  during  that  p^iod  incurred 
debts  to  an  extravagant  amount,  that  circumstance 
cannot  be  taken  into  account  as  a  ground  for  dimi* 
nishing  the  amount  of  alimony.     Ibid. 

Where  502.  had  been  paid  on  account  of  alimony 
pendente  liu  before  the  decree,  the  Court  made  the 
sum  allotted  payable  from  the  date  of  the  decree 
instead  of  from  the  date  of  the  return  of  the  citation. 
Ibid. 

In  a  suit  for  dissolution  of  marriage  instituted  by 
the  husband,  who  has  previously  obtained  a  divorce 
d  mmud  et  thoro  in  an  Ecclesiastical  Court  on  the 
ground  of  his  wife*8  adultery,  the  wife  is  not  entitled 
to  alimony  pendente  Ute,  She  is,  however,  entitled 
to  costs  de  die  in  diem,  JffoU  v.  Bolt,  28  Law  J. 
Bep.  (n.8.)  Profo.  &  M.  12. 

Where,  in  his  answer  to  a  petition  for  alimony 
pendente  Ute,  the  husband  alleges  that  the  wife's 
income  exceeds  his^ — if  the  wife  dispute  this,  the 
proper  course  for  her  to  adopt  is  to  deny  the  allega- 
tion by  her  replication  on  oath.  Wcate  v.  Watts,  28 
Law  J.  Rep.  (n.8.)  Prob.  &  M.  124. 

In  a  suit  fur  dissolution  of  marriage,  on  the  ground 
of  the  wife^k  adultery,  alimony  pendente  lite  will  be 
allotted  the  wife  at  any  time  before  the  case  comes 
on  before  the  full  Court,  even  though,  on  an  issue 
raised  by  her  in  the  suit,  a  jury  may  have  found 
that  she  has  been  guilty  of  adultery.  D^Oyley  v. 
D'OyUy,  29  Law  J.  Rep.  (h.s.)  Prob.  M.  &  A.  165. 

Where  before  the  Rules  of  the  11th  of  January 
1860  a  husband,  respondent,  appeared  in  the  suit, 
but  filed  no  answer  to  the  wife^  petition  for  alimony 
ptndente  Ute,  the  Court  made  an  order  that  he 
should  file  one  within  a  specified  time,  in  order  that, 
if  disobeyed,  he  might  be  proceeded  against  for  con« 
tempt  Rt^terte  v.  RoberU,  29  Law  J.  Rep.  (n.s.) 
Prob.  M.  &A.  168. 

Since  the  Rules  of  the  11th  of  January  1860, 
under  such  circumstanoes,  the  wife  may,  after  notice, 
examine  witnesses  in  support  of  her  petition  for 
alimony.    Ibid. 

The  Court  will  order  the  payment  of  the  wifo'b 
costs  in  matrimonial  suits,  the  husband's  poverty 
notwithstanding;  but,  eemhle,  it  will  not  allow  an 
attachment  to  issue  for  disobedience  of  such  order, 
if  satisfied  of  the  husband^s  inability,  through 
poverty,  to  comply  with  it;  but  will  allow  a  Jieri 
faeiaa  to  issue  for  the  purpose  of  levying  the  amount 
of  taxed  costs.  Ward  v.  Ward,  29  Law  J.  Rep. 
(H.8.)  Prob.  &  M.  27;  1  Sw.  &  Tr.  484. 

Where  the  husband,  a  common  labourer,  depen- 
dent on  his  weekly  earnings,  and  possessed  of  no 
property,  except  furniture  of  the  value  of  il.,  had 
ikiled  to  pay  alimony  pendente  Ute,  the  Court  refused 
to  allow  an  attachment  to  iMue  against  him;  but 


permitted  the  wife  to  sue  out  a  writ  of  fieri  faciae 
for  the  purpose  of  levying  the  arrears.     Ibid. 

In  April  1857,  in  a  suit  for  nullity  of  marriage 
brought  by  the  husband  against  the  wife,  alimony 
pendente  lite  was  agreed  upon  at  3002.  per  annum, 
and  confirmed  by  order  of  Court  On  application 
for  reduction  of  such  rate  of  alimony,  on  the  bus* 
band't  affidavit  that  his  income  in  18.57  wm  1,200/., 
and  now  only  949/.,  but  not  explaining  how  such 
reduction  had  been  caused,  nor  stating  when  or  how 
a  certain  sum  of  10,000/.  hiid  been  spent,  the  Court 
refused  to  interfere.  Shirley  v.  Wardrop,  1  Sw.  & 
Tr.  817. 

(G)  0&D8B  TO  OIYB   SbOURITT  TO  THB  WiFB. 

[S&epoit  (H)  Custody  or  Childrbk  (a):  Hobo- 
than  v.  Robotham,] 

The  Court  will  not  order  a  husband,  who  has 
obtained  a  decree  of  diisolution  of  marriage,  to  secure 
to  the  wife  a  gross  or  annual  sum  of  money  under 
section  32.  of  20  &  21  Vict  c.  85,  unless  proof  of  the 
husband^s  ability  to  pay  it  be  given.  RatcUft, 
Jtaicliff,  29  Law  J.  Rep.  (n.b.)  Prob.  M.  &  A. 
171;  ISw.  &Tr.  467. 

(H)  CusTODT  or  Childbbv. 

(a)  Oeneral  Principlea  and  Circumetances. 

In  a  suit  for  diasolution  of  marri^e,  on  the  ground 
of  the  husbands  bigamy  and  adultery,  the  Court 
was  asked,  on  decreeing  dissolution.  First,  To  order, 
under  section  82.  of  20  &  21  Vict.  c.  85,  that  a  sum 
of  money  standing  in  the  names  of  the  husband  and 
wife  in  a  savings  tiank  should  be  paid  to  the  wife ; 
secondly,  That  the  custody  of  the  children  should 
remain  with  the  wife.  The  Court,  first  made  an 
order  that  the  husband  should  secure  to  the  wife  the 
sum  of  money  in  the  bank,  that  being  all  they  had 
power  by  section  82.  to  do ;  but,  secondly,  declined 
to  make  any  order  as  to  the  custody  of  the  children, 
on  the  grounds  that  there  was  no  present  necessity 
for  it,  the  husband  being  in  America  and  not  likely 
to  interfere  with  the  custody  of  the  children;  that  no 
Court  would  aid  hin^  ^  wrest  them  from  the  wife; 
and  that  the  order  could  not  afterwards  be  modified, 
though  circumstances  might  arise  which  would  render 
such  a  modification  desirable.  Robetham  v.  Robo- 
iham,  27  Law  J.  Rdp.  (n.s.)  Prob.  &  M.  61 ;  1 
Sw.  &.Tr.  190. 

Qwere — whether  the  Court  for  Divorce  in  exer- 
cising the  power  given  it  by  section  85.  of  20  &  21 
Vict  c  85,  to  make  provision  for  the  custody,  main- 
tenance and  education  of  children,  should  act  in 
accordance  with  the  rules  and  principles  by  which 
the  Court  of  Chancery  is  guided  in  such  cases,  or  is 
vested  with  an  absolute  discretion.  Curtia  v.  (hirtis, 
27  Law  J.  Rep.  (n.b.)  Prob.  &  M.  73 ;  1  Sw.  &  Tr. 
192. 

On  decreeing  a  judicial  sepamtion  on  the  ground 
of  the  husband^  cruelty,  the  Judge  Ordinary,  con- 
sidering that  under  the  circumstances  of  the  case, 
the  children  ought  not  to  be  delivered  up  to  the 
father — that  he  had  no  power  to  vary  an  order  when 
once  made,  though  it  might  afterwards  be  desirable 
to  do  so,  and  that  there  were  no  funds  applicable 
to  the  maintenance  and  education  of  the  childran, 
declined  to  make  any  order  under  section  35.  of 
20  &  21  Vict  c.  85,  as  to  their  custody,  maintenance 
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and  education,  but  directed  that  they  should  remain  . 
with  their  mother  for  three  months,  in  order  that  an 
application  might  be  made  to  the  Court  of  Chancery. 
Ibid. 

Semble — that  where  the  Court  is  asked,  under 
section  35.  of  20&21  Vict,  c  85,  to  make  a  pro- 
vision as  to  the  custody,  &c  of  the  children  in  its 
final  decree  for  a  judicial  separation,  &c.  that  ques- 
tion must  be  gone  into  at  the  hearing  of  the  suit, 
and  cannot  be  made  the  subject  of  a  separate  hearing. 
Ibid. 

In  dealing  with  the  custody  of  children  under 
section  35.  of  20  &  21  Vict.  c.  85,  the  Court  has  a 
discretionary  power  exceeding  that  possessed  by 
Courts  of  common  law  and  equity,  and  should  in 
exercising  it  make  such  orders  as  are  just  and  proper 
with  reference  to  the  circumstances  affecting  the 
suit,  taking  into  consideration  the  interests  of  both 
the  children  and  parents.  Marth  v.  Marth,  28  Law 
J.  Rep.  (N.8.)  Prob.  &  M.  13 ;  1  Sw.  &  Tr.  312. 

On  decreeing  a  judicial  separation  on  the  ground 
of  the  husband's  cruelty,  the  Judge  Ordinary  con> 
aidering  that  the  children  of  the  marriage,  who  were 
four  in  number,  and  all  under  seven  years  of  age, 
would  be  benefited  by  being  left  in  the  custody  of 
the  mother,  thnt  it  would  not  be  just  to  compel  the 
unoffending  mother  to  resort  to  any  place  where  the 
lather  might  choose  to  place  them,  and  that  any 
trouble  he  might  be  put  to  about  going  to  see  them 
would  arise  from  his  own  misconduct,  made  it  part 
of  the  decree  that  the  children  should  remain  under 
the  control  of  the  mother  until  the  age  of  fourteen 
(when  by  law  they  could  exercise  their  own  choice 
in  the  matter),  provided  she  kept  at  school,  at  her 
own  ex  pense,  such  of  them  as  should  be  of  fit  age, 
the  father  to  have  the  same  access  to  them  as  should 
be  allowed  to  the  parents  of  other  children  at  the 
same  schools,  and  that  as  long  as  any  child  should 
be  kept  by  the  mother  at  her  own  house,  the  father 
should  have  access  to  it  there  once  a  week  at  any 
seasonable  hour.     Ibid. 

The  Court  is  not  in  a  position  to  deal  with  a  peti- 
tion for  custody  of  children  brought  under  the  22  & 
23  Vict.  c.  61.  s.  4.  until  both  parties  are  before  the 
Court.  Stacey  v.  Stacey,  29  Law  J.  Bep.  (n.b.) 
Prob.  M.  &  A.  6d, 

The  Rules  and  Orders  already  published  do  not 
apply  to  22  &  23  Vict.  c.  61.     Ibid. 

On  pronouncing  a  decree  of  dissolution  of  mar- 
riage, the  Court  will  make  an  order  that  a  child  in 
the  custody  of  ^e  respondent  be  given  up  to  the 
petitioner,  even  when  the  child  is  of  an  age  that 
entitles  the  petitioner  to  the  custody  by  common- 
law  right.  Boyd  v.  Boyd,  29  Law  J.  Rep.  (n.s.) 
Prob.  M.  &  A.  79 ;  1  Sw.  &  Tr.  562. 

In  dealing  with  the  custody  of  children  the  Court 
will  consider  the  interests  of  the  parents  and  of  the 
children.  Suggate  v.  SuggcUe,  29  Law  J.  Rep.  (n.b.) 
Prob.  M.  &  A.  167 ;  1  Sw.  &  Tr.  492. 

A  wife  having  obtained  a  decree  of  judicial  sepa- 
ration, on  the  ground  of  cruelty,  the  Court  being 
satisfied  that  the  children  of  the  marriage  would  not 
be  brought  up  as  carefully  and  morally  by  their 
father  as  by  their  mother,  as  an  act  of  justice  to  her, 
and  for  the  advantage  of  the  children,  ordered  that 
she  should  have  the  custody  of  them  until  they 
should  attain  fourteen,  with  provision  for  their  father 
having  access  to  them.     Ibid. 


Upon  an  application  by  a  husband  for  the  custody 
of  a  child  pendente  lite,  the  wife  asked  for  time  to 
answer  the  affidavit  upon  which  the  application  was 
founded.  The  Court  granted  time,  upon  an  under- 
taking being  given  by  the  wife  that  the  child  should 
not  be  removed  out  of  the  jurisdiction  of  the  Court 
until  further  order.  Carter  v.  Carter,  29  Law  J. 
Itep.  (n.s.)  Prob.  M.  &  A.  167. 

A  deserted  his  wife  and  went  to  Australia  in 
March,  1854 ;  in  1858  the  wife  filed  a  petition  fur 
judicial  separation  by  reason  of  desertion ;  the  hus- 
band was  personally  served,  but  gave  no  appearance. 
The  Court  pronounced  for  the  judicial  separation, 
but  refused  to  make  any  order  for  the  custody  of 
children.  It  seemed  unnecessary,  as  they  were  now 
in  the  mother *s  custody,  and  the  father  in  Australia. 
Seymour  v.  Seymour,  1  Sw.  &  Tr.  332. 

SemhU — when  permanent  custody  is  intended  to 
be  asked  for,  it  should  be  inserted  in  the  prayer  of 
the  petition.     Ibid. 

(6)  Guardianship  for  Nurture. 

Guardianship  for  nurture  continues  until  a  child 
attains  the  age  of  fourteen.  Until  that  age  the  child 
cannot  exercise  his  own  choice  as  to  quitting  or 
remaining  with  his  father.  The  Court,  in  its  decree 
for  a  judicial  separation,  on  the  ground  of  the  adul- 
tery of  the  husbjBnd,  on  proof  that  the  husband  con- 
tinued to  live  in  adultery  and  that  the  child  of  the 
marriage,  a  boy  aged  thirteen,  resided  with  him, 
there  being  no  imputation  on  the  wife,  ordered  that 
she  should  have  the  custody  of  the  child  until  the 
age  of  fourteen,  provision  being  made  for  the  husband 
having  access  to  it.  Hyde  v.  Hyde,  29  Law  J. 
Rep.  (n.s.)  Prob.  M.  &  A.  150. 

(c)  Violenoe  and  Cruelty. 

When  the  petition  in  a  matrimonial  suit  prays 
the  Court  in  its  final  decree  to  make  provision  as  to 
the  custody,  &c.  of  the  children  under  section  35.  of 
the  Divorce  Act,  the  Court,  at  the  hearing,  will  con- 
fine the  inquiry  to  the  conduct  of  the  husband  and 
wife,  and  will  not  extend  it  to  matters  affecting  solely 
the  interests  of  the  children,  and  if  during  the  hear- 
ing enough  should  not  transpire  to  enable  the  Court 
to  give  directions  as  to  the  custody,  &c.  of  the  children, 
it  will  require  further  evidence  to  be  given  on  that 
question  before  making  its  final  decree.  The  peti- 
tion in  such  a  case  should  not  contain  statements  of 
matters<affecting  solely  the  interests  of  the  children, 
such  as  charges  of  general  misconduct  by  the  respon- 
dent towards  them.  Suggate  v.  Suggate,  28  Law  J. 
Rep.  (N.B.)  Prob.  &  M.  46;  1  Sw.  &  Tr.  492. 

Acts  of  cruelty  to  children  committed  in  the  pre- 
sence of  the  mother  may  amount  to  cruelty  to  her. 
Ibid. 

A  petition  by  the  wife  praying  for  a  judicial  sepa- 
ration on  the  ground  of  cruelty,  and  also  for  the 
custody  of  the  children  of  the  marriage,  contained 
a  general  allegation  that  the  respondent  had  been 
guilty  of  cruelty  to  the  children : — Held,  that  such 
allegation  ought  to  be  struck  out,  unless  it  could  be 
amended  by  stating  that  the  acts  of  cruelty  were 
committed  on  the  premises  of  another,  and  also  that 
charges  of  blasphemy  and  immorality  on  the  part  of 
the  respondent  were  inadmissible.     Ibid. 

When  the  violence  complained  of  was  such  as  to 
lead  to  a  suspicion  of  insanity,  the  Court  would  not 
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entertain  the  quettion  of  sanitj  or  insanity,  but  looked 
only  to  the  acts  done.  The  innocent  party  has  a 
primd  foicie  right  to  the  custody  of  the  children ; 
when,  hoirever,  under  peculiar  circumstances,  there 
had  been  no  acta  of  violence  towards  the  children, 
the  Court  gave  up  one  of  them  to  the  father,  the 
party  complained  of.  MarHn  v.  Martin,  29  Law 
J.  Rep.  (m.8.)  Prob.  M.  &  A.  106. 

(d)  State  cf  the  AppHccnu's  Mind. 

The  Court,  in  its  decree  for  a  judicial  separation, 
on  the  ground  of  the  husband*^  adultery,  ordered 
that  the  wife  should  have  the  custody  of  the  chil- 
dren under 'fourteen  until  they  should  attain  that 
age,  on  proof  that  the  husband  continued  the  adul- 
terous intercourse.  The  application  of  the  wife  for 
the  custody  of  the  children  was  opposed,  on  the 

S round  that  she  was  not  of  sound  mind.  The  evi- 
ence  of  medical  men  adduced  by  the  parties  con- 
flicting, and  it  appearing  that  they  were  not  much 
conversant  with  affections  of  the  brain,  the  Court 
directed  a  personal  examination  of  the  wife  by 
an  eminent  physician,  and  upon  his  certificate 
gave  her  the  custody  of  the  children.  Duggan  v« 
Duggan,  29  Law  J.  Rep.  (n.s.)  Prob.  ^.  &  A. 
159. 

(e)  Interim  Order  for. 

In  a  suit  for  a  judicial  separation  by  reason  of  the 
husbands  cruelty,  the  wife  applied  under  section  35. 
of  20  &  21  Vict.  c.  85,  for  an  interim  order  restrain- 
ing the  husband  from  removing  from  her  custody  the 
children  of  the  marriage.  They  were  respectively 
nine,  eight  and  five  years  old,  the  two  elder  being 
under  the  care  of  a  governess  at  her  house,  the 
youngest  with  the  wife.  The  husband  made  a  cross- 
application  for  an  order  that  the  two  elder  children 
should  be  delivered  to  him.  The  application  of  the 
wife  was  grounded  on  the  fiicts  stated  in  her  petition 
for  a  separation,  which  were  not  admitted  by  the 
husband.  The  Court,  in  order  to  avoid  prejudging 
the  merits  of  the  suit,  refused  both  applications, 
and  directed  that  until  further  orders  the  two  elder 
children  should  remain  with  their  governess,  and  the 
youngest  child  with  the  wife,  she  undertaking  not  to 
remove  it  without  notice  to  the  husband,  who  was 
to  have  all  reasonable  access  to  the  children.  Curtis 
V.  Curtis,  27  Law  J.  Rep.  (n.s.)  Prob.  &  M.  16;  1 
Sw.  &  Tr.  75. 

In  making  an  interim  order  under  section  35.  of 
the  Divorce  Act  as  to  the  custody  of  the  children, 
the  Court  will  adhere  to,  or  depart  from  the  common 
rule  according  to  its  discretion.     Spratt  v.  Spratt,  1 
Sw.  &  Tr.  215. 

In  April,  1858,  the  wife  left  her  husband^s  house, 
with  the  view  of  instituting  a  suit  for  dissolution  of 
marriage,  by  reason  of  cruelty  and  adultery,  taking 
with  her  their  boy,  between  seven  and  eight  years  of 
age,  whom  she  placed  in  a  school  kept  by  an  intimate 
friend  of  her  own.  On  an  application  for  an  interim 
order,  to  prevent  the  father  removing  him  from  such 
school, — Held,  that  the  wife^  intimate  friend  could 
not  be  considered  an  indifferent  person  between  the 
parties.  The  Court  ordered  the  child  to  be  given  up 
to  the  husband*8  mother,  who,  from  the  letters, 
appeared  to  be  on  good  terms  with  the  daughter-in- 
law,  and  attached  to  the  boy.  BoynUm  v.  Boynton, 
1  Sw.  &  Tr.  324. 

DiGSfT,  1856—60. 


(I)  Plbadimo. 


(a)  Ana/wer  at  to  Part, 

A  petition  for  dissolution  of  marriage  on  the 
ground  of  the  wife^  adultery  charged  various  acts  of 
adultery  in  1856, 1 857  and  'l  858.  The  respondent, 
in  her  answer,  pleaded,  first,  a  denial  of  the  adultery; 
secondly,  desertion  on  the  4th  of  September  1857; 
thirdly,  condonation;  fourthly,  connivance.  The 
affidavit  of  the  petitioner,  filed  in  pursuance  of 
Rule  2,  did  not  verify  the  statements  in  the  petition 
as  to  the  adultery,  The  respondent^  affidavit,  filed' 
in  pursuance  of  Rule  15,  did  not  verify  the  third 
and  fourth  pleas,  it  being  supposed  that  by  doing  so 
the  adultery  would  be  admitted.  On  motion  to 
disallow  the  last  three  pleas  and  for  leave  for  the 
petitioner  to  file  an  affidavit  verifying  the  adultery 
charged  **to  the  best  of  his  belief, ''— Held,  by  the 
Judge  Ordinary,  first,  that  the  second  plea  was  bad, 
as,  though  it  was  pleaded  to  the  adultery  charged 
in  the  petition,  it  was  only  an  answer  as  to  part; 
secondly,  that  the  third  and  fourth  pleas  should  be 
verified  by  pffidavit,  as  the  respondent,  by  doing  so, 
would  not  admit  the  adultery,  each  plea  being  to  be 
construed  by  itself;  thirdly,  that  the  petitioner 
might  in  his  affidavit  state  that  the  adulterv  was 
committed  **  to  the  best  of  his  belief."*  Towrie  v. 
Towrle,  27  Law  J.  Rep.  (it.s.)  Prob.  &  M.  52;  I 
Sw.  &  Tr.  165. 

(h)  Allegation  of  Cruelty. 

A  petition  for  judicial  separation,  on  the  ground 
of  cruelty,  alleged,  that  **  on  the  26th  day  of  July 
1848,  and  other  dajs  between  that  day  and  the  24th 
day  of  July  18C8,  the  respondent  was  guilty  of 
cruelty  to  the  petitioner": — Held,  that  this  was 
not  sufficient,  but  that  such  acts  should  be  specified 
as,  if  proved,  would  constitute  crueltv.  Suggait  v, 
Suggate,  28  Law  J.  Rep.  (n.s.)  Prob.  &  M.  7;  1 
Sw.  &  Tr.  489. 

The  precise  date  of  the  commission  of  such  acts 
need  not  be  alleged.    Ibid. 

(e)  Uncertainty  and  Irrelevanqf, 

The  answer  of  the  wife,  in  a  suit  for  dissolution  of 
marriage,  by  reason  of  adultery,  stated,  in  the  2nd 
paragraph,  that  the  vrif^,  prior  to  the  marriage,  had 
been  living  with  A,  another  man ;  that  the  petitioner 
had  frequently  visted  her,  and  had  induced  her  to 
leave  A,  and  cohabit  with  him,  and  had  lived  with 
her  at  a  house  of  ill  fame.  The  7th,  8th  and  9th 
paragraphs  charged  the  husband  with  adultery, 
between  March  the  Ist  and  May  the  5th,  1858. 
The  10th  stated  that  the  husband,  having  left  her, 
was  induced  by  the  wife,  on  the  5th  of  May  1858,  to 
return  to  her.  The  11th  stated  that  the  husband, 
on  divers  occasions  prior  and  subsequent  to  the  5th 
of  May  1858,  struck  and  assaulted  her,  and  specified 
a  particular  occasion,  in  July  1858:~-Held,  by  the 
Judge  Ordinary,  that  the  2nd  paragraph  bhould  be 
struck  out,  as  opening  too  wide  a  field  of  inquiry, 
and  being  irrelevant;  that  the  conduct  therein 
charged  was  not  **  wilful  misconduct,*'  within  the 
meaning  of  section  31.  of  the  Divorce  Act,  which 
must  be  taken  to  be  misconduct  after  the  marriage ; 
that  the  7th,  8th  and  9th  paragraphs  were  material, 
a^,  though  the  adultery  therein  charged  might  have 
been  condoned  by  the  wife  living  again  with  her 
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husband,  as  alleged  in  the  10th  paragraph,the  Court 
might  Btill,  in  exercise  of  the  discretion  vested  in  it 
hy  section  81,  refuse  to  decree  a  disBolution  of  the 
xnarriage;  and  that  the  11th  paragraph  should  be 
amended  by  stating  the  date  of  the  last  act  of 
cruelty,  the  objection  to  that  paragraph  being,  that 
the  petitioner,  though  cohabitation  continued  till 
September  1858,  could  not,  unless  so  amended,  tell 
mhether  or  not  to  plead  condonation.  AUen  ▼. 
Allen,  28  Law  J.  Rep.  (v.8.)  Prob.  Sl  M.  81. 

(d)  Material  PaetBy  hut  not  Evidence^  thovld  he 

pleaded. 

A  respondent  cannot  prove  any  thing  which  he  has 
not  pleaded.  Plumer  v.  Plumer,  29  Law  J .  Rep. 
(N.8.)  Prob.  M.  &  A.  63. 

Semhle — he  will  generally  have  the  opportunity 
of  pleading  material  facts  afforded  to  him  at  any 
stage  of  the  proceedings  on  such  terms  as  shall  seem 
equitable  to  the  Court,  having  r^ard  to  all  the 
circumstances  of  the  particular  case.     Ibid. 

A  petition  for  dissolution  of  marriage  by  reason  of 
the  husband's  adultery  and  desertion,  directed  to  be 
amended  by  a  distinct  averment  of  the  fact  of  deser- 
tion ;  some  statement  of  circumstances  in  such  a 
petition  may  he  necesearv,  but  evidence  should  not 
be  pleaded.    Pyne  v.  Pyne^  1  Sw.  &  Tr.  80. 

(e)  Change  of  Suit  in  Anever, 

A  charge  of  cruelty,  with  a  prayer  for  judicial 
separation,  cannot  be  made  in  answer  to  a  petition 
for  pentence  of  nullity  of  marriage.  Humphrey  ▼. 
WiUiame,  29  Law  J.  Rep.  (n.b.)  Prob.  M.  &  A.  62. 

(K)  EVIDBNOB. 
(a)  Certified  Copies  ofPvbUc  Documents. 

In  proof  of  a  marriage  in  Chili,  a  document  was 
tendered  purporting  to  be  an  extract  fh>m  a  register 
of  marriages,  and  signed  by  the  curate-rector  of  the 
church  where  it  was  solemnized.  His  signature  was 
verified  by  a  public  notary,  whose  signature  was 
verified  by  other  notaries,  and  their  signatures  were 
verified  by  the  Foreign  Minister  of  the  Chilian 
Republic,  and  a  certificate  under  the  hand  and  seal 
of  the  British  Consul  at  Chili  waa  added.  On  the 
evidence  of  a  witneos  that  a  register  was  kept  by  the 
curate-rector  of  every  church  in  Chili  of  marriages 
Mlemnized  in  it,  and  that  certificatea  of  marriages 
■ucb  88  that  tendered  were  in  the  Chilian  courts 
received  in  evidence,  that  he  knew  the  name  of  the 
curate-rector,  and  was  also  well  acquainted  with 
several  of  the  persons  whose  signatures  were  appended 
to  the  certificate  as  witnesses^  the  document  was 
admitted  as  evidence  of  the  marriage.  Ahholt  v. 
Ahhott,  29  Law  J.  Rep.  (v.s)  Prob.  M.  &  A.  57. 

Where  there  had  been  a  decree  of  one  of  the 
extinct  Courts,  and  depositions  taken  in  the  cause  in 
which  such  decree  was  made,  the  Court  held,  that 
those  depositions  could  not  be  used  in  evidence  in  a 
cause  before  this  Court,  except  so  far  aa  they  were 
embodied  in  the  decree^  and  therefore  part  of  the 
proceedings  of  a  Court,  and  documents  of  a  public 
nature  of  which  this  Court  would  receive  in  evidence 
a  certified  copy.  Lintee  v.  Limee,  29  Law  J.  Rep. 
(n.8.)  Prob.  ii,ScA,  128. 

The  authenticated  copy  of  the  register  of  mar- 
riages kept  in  India,  made  and  transmitted  to  the 


East  India  Company  in  London,  under  the  authority 
of  the  company,  is  a  duplicate  original,  and  as  such 
is  admissible  evidence  to  prove  a  marriage  celebrated 
in  India.  Batdiff  v.  RtOdiffy  29  Law  J.  Rep. 
(N.8.)  Prob.M.  &  A.  171;  1  8w.  &  Tr.  469. 

(6)  EfUries  in  Private  Diary. 

In  a  suit  for  dissolution  of  marriage  on  the  ground 
of  the  wife^s  adultery,  the  Court  held,  first,  that 
entries  in  a  private  diary  kepi  by  the  wife,  detailing 
acts  of  adultery  committed  by  her  with  A,  the  co- 
respondent, were  evidence  against  her,  as  an  admis- 
sion or  confession,  though  not  as  against  A.  Secondly, 
that  the  co-respondent,  so  long  as  he  remains  a 
party  to  the  record,  is  not  a  competent  witness. 
Thirdly,  that  when  the  respondent  and  co-respon- 
dent appear  by  different  counsel,  the  ease  of  the 
respondent  should  generally  take  priority  of  that 
of  the  co-respondent ;  but  that  by  arrangement  of 
counsel  the  cnae  for  the  co-respondent  might  be 
taken  first.  Bohinton  v.  JRohtmon,  27  Law  J.  Rep. 
(k  8.)  Prob.  &  M.  91;  1  Sw.  &  Tr.  862. 

Qucere— whether  under  20  &  21  Vict  c  85,  where 
there  is  no  evidence  against  the  co-respondent,  the 
Court  has  power  to  dismiss  him  from  the  suit  before 
its  termination,  for  the  purpose  of  rendering  him  a 
competent  witness  for  the  respondent    Ibid. 

(c)  Notice  to  produce. 

In  support  of  an  allegation  of  desertion,  a  peti- 
tioner gave  evidence  that  she  had  written  letters  to 
the  respondent,  asking  him  to  provide  a  home  for 
her.  The  husband  did  not  appear,  and  no  notice  to 
produce  the  letters  had  been  served  upon  him.  The 
Courts  without  pronouncing  a  final  opinion  upon  the 
point,  declined  to  act  upon  this  evidence,  but  dis- 
solved the  marriage  upon  other  evidence,  intimating 
that  although  a  notice  to  produce  might  not  be 
necessary,  when  the  respondent  was  not  easily  accea- 
sible,  it  ought  to  be  served  when  the  service  could 
be  effected  without  difiBculty.  Case  v.  Case,  29 
Law  J.  Rep.  (k.8.)  Prob.  M.  &  A.  127. 

{d)  ether  Matters. 

The  affidavit  of  the  petitioner  required  by  section 
41.  will  not  be  taken  as  evidence  at  the  hearing,  but 
the  parties  must  produce  sufficient  evidence  to  proye 
the  petition  independently  of  such  affidavit  The 
Court  is  bound  by  the  rules  of  evidence  as  observed 
at  common  law,  section  48.  Deane  v.  Dean^  1  Sw. 
&  Tr.  90. 

Semhle — ^the  fact  of  an  appearance  having  been 
given  to  the  citation,  no  further  steps  in  the  auit 
having  been  taken  by  the  defendant,  will  not  be  con- 
sidered at  the  hearing  aa  any  proof  of  identity. 
Ibid. 

(L)  Peaotick. 

(a)  Mode  of  Hearing  or  Trying  the  Cause, 

(1)  Application  as  to. 

Befbre  the  petitioner  applies  to  the  Court  to  direct 
the  mode  of  hearing,  an  affidavit  should  be  filed 
that  search  has  been  made  for  an  appearance  by  the 
respondent,  although  service  of  a  citation  and  copy 
of  a  petition  upon  him  may  have  been  dispenBed 
with.  Cooke  v.  Coolte,  28  Law  J.  Rep.  (n.8.)  Prob. 
&  M.  56. 
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2)  By  Oral  Evidence  before  the  Court, 

Generally  the  mode  in  which  the  petitioner  for  a 
dissolution  of  marriage  will  be  directed  to  prove  his 
petition  when  no  answer  has  been  filed,  and  twenty- 
one  days  have  elapsed,  as  required  by  rule  1 4,  is  by 
oral  evidence  before  the  Court  without  a  jury.  There 
may  be  cases  in  which  it  would  not  be  desirable  that 
the  evidence  should  be  taken  orally  in  court.  Norris 
V.  Norrie^  27  Law  J,  Rep.  (n.b.)  Prob.  &  M.  51. 

Where  the  petitioner  for  a  dissolution  of  marriage, 
on  the  ground  of  the  wife^s  adultery,  had  obtained  a 
divorce  et  merud  et  thwro,  and  also  a  verdict  in  an 
action  against  the  co-respondent  for  crim.  con.,  but 
for  tiomtno^  damages  only,  the  Judge  Ordinary 
refused  to  allow  the  petition  to  be  heard  on  affidavits, 
but  required  oral  evidence.  Potte  v.  Potts,  27  Law 
J.  Rep.  (ws.)  Prob.  &  M.  69;  1  Sw  &  Tr.  181. 

A  had  obtained  a  sentence  of  divorce  d  mened  et 
tkoro  from  his  wife,  in  the  Consistory  Court  of 
London;  he  now  brought  a  petition  for  dissolution 
of  marriage.  On  the  consent  of  the  respondent  and 
co-respondent,  the  Judge  directed  the  petition  to  be 
heard  before  the  full  Court  on  oral  evidence  without 
a  jury.    JRobinton  v.  Robineon,  1  Sw.  &  Tr.  179. 

(8)  OnAffidavite, 

A  presented  a  petition  for  dissolution  of  marriage 
by  reason  of  the  adultery  of  his  wife.  The  oo-respon* 
dent  put  in  an  answer,  but  the  wife  did  not  appear. 
Before  20  &  21  Vict  c.  85.  A  had  recovered  damages 
in  a  defended  action  for  crim.  con.  against  the  co- 
respondent The  Judge  Ordinary,  on  the  application 
of  the  petitioner,  the  co-respondent  not  objecting, 
directed  that  the  cause  should  be  heard  upon  affi- 
davit; but  that,  in  addition  to  affidavits  of  the  focts, 
an  examined  copy  of  the  record  in  the  action  should 
be  brought  into  the  Registry.  Armitage  v.Armitage, 
27  Law  J.  Rep.  (w.s.)  Prob.  &  M.  60. 

The  petitioner  for  dissolution  of  marriage,  on  the 
ground  of  the  wife^  adultery,  having  recovered  eub- 
at<mtud  damages  in  a  defended  action  against  the 
co-respondent  for  crim.  con.,  which,  with  the  costs  of 
the  action,  had  been  paid,  and  having  also  obtained 
a  sentence  of  divorce  d  mentd  et  thoro, — the  Judge 
Ordinary,  on  the  application  of  the  petitioner,  the 
other  parties  to  the  suit  consenting,  directed  that  the 
cause  should  be  heard  on  affidavits.  Linff  v.  Ling, 
27  Law  J.  Rep.  (n.s.)  Prob.  &  M.  68;  1  Sw.  &  Tr. 
180, 187. 

The  husband  having  been  convicted  of  bigamy  in 
1852,  l>efore  the  Judge  Ordinary,  and  the  witnesses 
being  resident  at  Oldham  and  Huddersfield,  leave 
was  granted  to  the  wife  to  prove  her  petition  for 
dissolution  of  marriage  on  the  ground  of  bigamy  with 
adultery,  by  affidavit  March  v.  March,  28  Law  J. 
Rep.  (bt.s.)  Proh.  &  M.  30. 

In  a  suit  for  dissolution  of  marriage,  no  appear- 
ance having  been  entered,  the  Court  made  an  order 
that  the  petitioner  at  the  hearing  should  be  at  liberty 
to  prove  by  affidavits  the  marriage,  which  had  taken 
place  in  Scotland,  where  all  the  persons  who  could 

Srove  it  resided.    M'Kechme  v.  M*Kechnie,  28  Law 
.Rep.  (v.s.)  Prob.  &  M.  31;  1  Sw.  &  Tr.  550. 

(4)  By  a  Jwry, 

The  Court  has  power  to  order  issues  of  foct  to  be 
tried  before  a  jury,  though  none  of  the  parties  to  the 


suit  apply  for  one,  and  will  generally  do  so  in  cases 
to  be  tried  before  the  full  Court  where  there  is  likely 
to  be  much  dispute  as  to  the  facts.  Where,  however, 
in  a  suit  for  dissolution  of  marriage,  the  main  ques- 
tion was  one  for  the  exercise  of  the  discretion  of  the 
full  Court,  the  Judge  Ordinary,  neither  of  the  parties 
applying  for  a  jury,  directed  that  the  case  should 
be  heard  without  one.  Ratcliffe  v.  RatcUffe,  27  Law 
J.  Rep.  (n.s.)  Prob.  &  M.  60;  1  Sw.  &  Tr.  217. 

In  a  suit  for  restitution  of  conjugal  rights,  the 
record  stated  that  **  the  petitioner  did  in  his  petition 
allege  that  the  respondent  did,  without  lawful  cause, 
withdraw  herself  from  cohabitation,  &c.,  and  that 
the  respondent  did,  in  her  answer,  deny  that  she 
withdrew  herself  ttem  cohabitation  without  lawful 
cause,  and  the  respondent  did  further  say  she  fre- 
quently suffered  from  the  insulting,  degrading,  and 
cruel  conduct  of  the  petitioner,  &c.**  The  Judge 
Ordinary  ruled  that  on  this  record  the  onus  of  shew- 
ing that  she  had  lawful  cause  for  withdrawing  from 
cohabitation  lay  on  the  respondent,  and  that  her 
counsel,  therefore,  was  entitled  to  begin.  Cfherry  v. 
Cherry,  28  Law  J.  Rep.  (v.s.)  Prob.  &  M.  86;  1 
Sw.  &  Tr.  819. 

Where  the  questions  of  &ct  raised  by  the  plead- 
ings have  been  stated  in  the  form  of  a  record,  the 
issues  to  be  tried  by  the  jury  must  be  taken  to  be 
those  stated  in  the  record,  although  they  may  not 
be  identical  with  those  raised  in  the  pleadings. 
Ibid. 

Assuming  that  the  Court  has  the  power  to  send 
the  main  issue  in  a  petition  for  dissolotion  to  be  tried 
before  a  Judge  of  Assise,  who  could  pronounce  no 
sentence  in  the  suit,  it  is  a  power  to  be  exercised 
very  sparingly,  and  only  under  peculiar  circum- 
stances.   Svana  v.  Bvane,  1  Sw.  &  Tr.  216. 

The  power  given  to  the  Court  by  section  36.  of 
20  &  21  Vict.  c.  85,  to  direct  questions  of  fact 
arising  in  proceedings  under  the  act  to  be  tried  before 
a  jury,  does  not  extend  to  issues  raised  between  the 
parties  on  matters  which,  under  the  proviso  to  the 
81  St  section,  give  the  Court  a  discretion  as  to  dis- 
solving a  marriage,  though  the  petitioner's  case  may 
have  been  proved.  When,  therefore,  the  case  is 
directed  to-be  tried  before  a  jury,  such  issues  should 
not  be  included  in  the  record  prepared  under  rule  22. 
Kretztchmar  v.  Kretzsehmar,  28  Law  J.  Rep.  (n.s.) 
Prob.  &  M.  128. 

(6)  In  Camerd, 

The  Judge  Oidinary  has  no  power,  even  with  the 
consent  of  the  parties,  to  exclude  the  public  from 
court  during  the  hearing  of  a  cause.  BameU  v. 
Bamett,  29  Law  J.  Rep.  (n.8.)  Prob.  &  M.  28. 

The  Court  has  no  power  to  exclude  the  pubb'c 
during  the  hearing  of  a  cause,  ff — ,  faltdy  eaUed 
C—,  V.  (7-—,  29  Law  J.  Rep.  (n.s.)  Prob.  &  M.  29. 

(6)  On  Appeal  from  Decree  of  ike  Judge  Ordvnary, 

On  appeal  from  the  decree  of  the  Judge  Ordinary, 
in  a  suit  for  judicial  separation,  the  cause  will  not  be 
re-heard^  but  the  focts  will  be  assumed  to  be  those 
appearing  on  the  Judge's  notes.  Curtie  v.  Cwrtit, 
28  Law  J.  Rep.  (x.s.)  Prob.  &  M.  8. 

(h)  At  the  Trial. 

[See  Studdy  v.  Staddy,  ante  (C)  (5)  (4)]. 

Where  the  respondent  conducts  his  own  case,  tlie 
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most  convenient  course  w,  that  he  should  at  once  call 
his  witnesses  without  making  an  opening  speech,  then 
give  his  evidence,  and  reserve  any  comments  on  the 
case  for  his  summing-up.  Curtis  v.  Cwriit,  27  Law  J. 
Rep.  (N.8.)  Prob.  &  M.  73;  I  Sw.  &  Tr.  192. 

Where,  in  answer  to  a  petition  for  dissolution  of 
marriage  on  the  ground  of  the  wife's  adultery,  the 
respondent  does  not  traverse  the  allied  adultery, 
but  pleads  fresh  matter,  on  which  issues  are  taken 
by  the  petitioner,  upon  the  trial  of  these  issues  the 
respondent  must  begin.  When  these  issues  have 
been  disposed  of  by  the  jury,  witnesses  called  to 
prove  the  petition  cannot  be  cross-examined  by  the 
respondent.  Bacon  v.  Bacon,  29  Law  J.  Rep.  (n.s.) 
Prob.  M.  &  A.  61. 

(c)   Withdrawing  and  digmimng  Petition. 

When  the  respondent  has  appeared,  the  Court 
will  not  allow  the  petitioner  to  withdraw  the  petition, 
unless  the  respondent  consent  or  has  had  notice  of 
the  motion.  LtUwi^cke  v.  LiUwyche,  28  Law  J. 
Rep.  (n.s.)  Prob.  &  M.  56. 

Semble — that  the  Court  will  not  dismiss  the  peti> 
tion  on  ihe  prayer  of  the  petitioner  after  evidence 
has  been  given  in  the  cause  entitling  the  respondent 
to  a  matrimonial  remedy.  Bannitter  v.  Bannister, 
29  Law  J.  Rep.  (n.s.)  Prob.  M.  &  A.  53. 

The  Court  granted  an  application  by  a  wife  that  a 
petition  for  a  judicial  separation  filed  by  her  might 
be  dismissed,  and  that  she  might  substitute  for  it  a 
petition  of  dissolution  of  marriage  upon  the  terms  of 
her  paying  the  costs.  Zewia  v.  Lewis,  29  Law  J. 
Rep.  (N.s.)  Prob.  M.  &  A.  123. 

(d)  Amendment  of  Petition, 

The  petition  by  a  wife  for  dissolution  of  marriage, 
on  the  ground  of  adultery  and  desertion,  may  be 
amended  by  adding  a  charge  of  cruelty,  if  the  Court 
is  satisfied  that  the  fresh  charge  is  brought  forward 
bond  fide,  and  not  for  the  purpose  of  vexation.  Mow- 
ley  V.  Rowley,  29  Law  J.  Rep.  (n.s.)  Prob.  &  M.  15; 
1  Sw.  &  Tr.  487. 

Where  a  citation  has  issued  for  dissolution  of  mar- 
riage, on  the  ground  of  adultery  and  desertion,  and 
the  petition  is  afterwards  amended  by  adding  a  charge 
of  cruelty,  if  the  respondent  has  appeared  to  the 
original  citation,  a  fresh  citation  is  not  requisite. 
Ibid. 

Where  the  petitioner  after  an  adjournment  of  the 
case  part  heard,  in  order  to  procure  further  evidence 
asks  leave  to  amend  his  petition  by  adding  a  new 
charge,  it  is  an  objection  to  granting  his  application 
that  the  charge  in  question  had  come  to  his  know- 
ledge before  the  petition  in  its  original  form  was 
drawn.  Bannister  v.  Bannister,  29  Law  J.  Rep. 
(N.S.)  Prob.  M.  &  A.  53. 

(«)  Service  of  Citation. 

ISeepost  (k),  Cook  v.  CocL] 

An  application  on  behalf  of  a  wife,  who  had  pre- 
sented  a  petition  for  dissolution  of  marriage,  that  a 
substitutional  service  of  the  citation  on  the  father  of 
her  husband  should  be  allowed,  on  the  ground  that 
she  did  not  know  her  husband's  address,  but  that  his 
father  was  in  communication  with  him,  was  rejected 
by  the  Judge  Ordinary,  as  it  appeared  probable  that 
the  husband  was  in  New  York,  and  the  impowbility 
of  serving  him  personally  was  not  made  out.    Bo- 


hotham  V.  Bobotham,  27  Law  J.  Rep.  (ir.s.)  Prok 
M.  &A.  83;  ISw.  SlTt.  73. 

QuoBre — whether  the  Judge  Ordinary  has  power 
to  dispense  with  personal  service  of  the  citation  in  a 
proceeding  for  dissolution  of  marriage.     Ibid. 

An  application  was  made  on  behalf  of  a  wife,  who 
had  presented  a  petition  for  dissolution  of  marriage, 
to  dispense  with  personal  service  of  the  citation,  and 
allow  substitutional  service  on  the  brother  of  the 
husband.  The  aiiidavits,  in  support  of  the  applica- 
tion, shewed  that  the  husband  was  living  abroad 
under  an  assumed  name,  and  that  the  wife  could 
not  ascertain  where  he  was,  but  that  her  husband*s 
brother  was  in  communication  with  him,  and  had 
undertaken  to  forward  the  citation  to  him.  The 
Judge  Ordinary  rejected  the  application,  on  the 
ground  that  personal  service  might  be  effected  through 
the  husband's  brother.  ChoMUer  v.  Chandler,  27 
Law  J.  Rep.  (n.6.)  Prob.  &  M.  85. 

The  Judge  Ordinary  allowed  a  husband  to  pro- 
ceed with  his  suit  for  dissolution  of  marriage  without 
serving  the  citation  and  petition  on  the  alleged  adul- 
terer, who  was  then  at  the  Cape  of  Good  Hope, 
be  having  allowed  judgment  to  go  by  defiiult  in  an 
action  for  crim.  con.  at  the  suit  of  the  husband. 
Tomkin  v.  TomJcin,  27  Law  J.  Rep.  (n.s.)  Prob.  & 
M.  54;  1  Sw.  &  Tr.  182. 

To  entitle  the  petitioner,  in  a  suit  for  dissolution 
of  marriage,  to  proceed  without  personal  service  of 
a  citation,  it  is  not  sufficient  to  shew  that  the  respon- 
dent is  abroad,  and  that  the  petitioner  does  not  know 
where  he  is;  some  attempt  should  be  made  to  dis^ 
cover  and  serve  him.  Sudlow  y.  Svdhw,  28  Law  J. 
Rep.  (n.b.)  Prob.  &  M.  4. 

In  a  suit  for  dissolution  of  marriage  on  the  ground 
of  the  wife's  adultery,  the  affidavits,  in  support  of  a 
motion  to  dispense  with  personal  service  of  citations 
and  copies  of  the  petition,  stated  that  the  wife  had 
deserted  her  husband  in  Liverpool  in  Augxist  1857; 
that  there  was  reason  to  believe  that  she  afterwards 
lived  in  this  country  with  Q,,  the  co-respondent,  as. 
his  wife;  that  in  October  1857  two  persons  passing 
under  tiie  name  of  Mr.  and  Mrs.  Q^  sailed  from 
London  for  Australia,  and  afterwards  landed  in 
Melbourne;  that  there  was  reason  to  believe  that 
the  said  Mrs.  and  Mr.  Q.  were  the  respondent  and 
co-respondent;  that  inquiries  had  been  made  in 
Melbourne  of  the  agent  of  the  ship  in  which  those 
persons  went  to  Australia,  and  of  other  shipping 
agents  there,  also  of  the  inspector  of  police  at  Sydney, 
but  that  no  trace  of  them  or  of  their  movements 
could  be  discovered.  The  Judge  Ordinary,  upon 
the  above  afiidavits,  dispensed  iStogether  with  ser- 
vice on  the  respondent  and  co-respondent  Semble — 
that  if  there  had  been  any  certain  information  as  to 
their  movements  in  Australia,  further  inquiries  would 
probably  have  led  to  their  discovery,  and  would  have, 
therefore,  been  necessary.  Cook  v.  Co(^  28  Law  J. 
Rep.  (n.s.)  Prob.  &  M.  5. 

A  wife  filed  a  petition  for  dissolution  of  marriage, 
but  was  unable  to  effect  personal  service  of  the  cita- 
tion, &c.,  in  consequence  of  the  respondent  having 
gone  abroad,  but  whither  she  knew  not  A  know- 
ing where  the  respondent  was,  though  refusing  to 
give  his  address,  forwarded  to  him,  by  post,  an  office 
copy  and  a  plain  copy  of  the  petition,  and  two  copiet 
of  the  citation.  The  respondent  returned,  by  (KMt, 
to  A  the  plain  copy  of  the^  petition  and  one  of  the 
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copies  of  the  citation,  on  which  were  indorsed  me- 
moranda signed  by  him,  acknowledging  the  receipt 
of  the  office  copy  of  the  petition,  and  also  a  copy  of 
the  citation.  The  respondent  not  having  entered  an 
appearance,  the  Judge  Ordinary  allowed  the  peti- 
tioner to  proceed  without  further  service^  Chemdler 
y.  CkandUr,  28  Law  J.  Rep.  (n.8.)  Prob.  &  M.  6. 

In  a  suit  by  the  wife  for  judicial  separation,  appli- 
cation having  been  made  for  an  order  that  service  of 
the  citation  and  copy  of  the  petition  upon  the  father 
of  the  husband  should  be  deemed  good  service,  upon 
affidavits  which  stated  that  the  wife  did  not  know 
where  the  husband  was,  and  that  his  father,  though 
it  was  believed  he  knew  his  address,  would  not  dis- 
close it,  and  that  the  wife  had  last  heard  from  her 
husband  in  1854,  when  he  wrote  to  her;  the  Judge 
Ordinary  refused  to  make  the  order  without  an  affi- 
davit that  inquiries  had  been  made  for  the  husband 
at  the  place  from  which  the  letter  was  addressed,  but 
subsequently  granted  it  on  an  affidavit  that  such 
inquiries  had  been  made  there,  and  that  he  had  left 
and  gone  to  another  place  which  he  had  also  lefV, 
and  that  the  person  in  whose  employ  he  had  been  at 
the  latter  place  did  not  know  whither  he  had  gone. 
Lacey  v.  Laceyt  28  Law  J.  Rep.  (n.s.)  Prob.  &  M.  24. 

(/)  Aatothe  Co-retp<mdetU. 

(1)  Appeatwux  fU  Rearvng  not  having  anatoered. 

In  a  suit  for  dissolution  of  marriage,  where  the 
co-respondent  has  appeared,  but  has  put  in  noanswer, 
he  cannot,  at  the  hearing  of  the  petition,  be  allowed 
to  take  any  part  in  the  proceedings.  He  cannot  dis- 
pute the  allegations  of  the  petition  either  by  cross- 
examining  the  witnesses  in  support  of  it,  or  by  address- 
ing the  Court,  nor  can  he  be  heard  even  on  the  ques- 
tion of  costs.  Norrit  v.  NorrU,  27  Law  J.  Rep.  (n.s.) 
Prob.  &  M.  72;  1  Sw.  &  Tr.  174. 

(2)  Damages  against. 

In  a  suit  for  dissolution  of  marriage,  the  nature 
and  effect  of  the  marriage  settlements  may  be  taken 
into  consideration  by  the  jury  in  assessing  damages 
against  the  co-respondent.  Bell  v.  Bell,  29  Law  J. 
Rep.  (ir.s.)  Prob.  M.  &,  A.  159;  1  Sw.  &  Tr.  565. 

Under  22  &  23  Vict  c.  61.  s.  5,  in  a  suit  for  dis- 
solution of  marriage,  the  Court  has  not  power  to 
deal  with  marriage  settlements,  when  there  is  no 
issue  of  the  marriage.     Ibid. 

(8)  Sjpecial  Orou/ndsfor  not  making. 

The  recovery  of  damages  in  an  action  of  crim.  con. 
by  a  husband  does  not  constitute  a  special  ground 
within  the  meaning  of  section  28.  of  the  20  &  21  Vict. 
c.  85,  on  which  he  will  be  excused  from  making  the 
alleged  adulterer  a  co-respondent  to  a  petition  for 
the  dissolution  of  his  marriage.  ^  paHe  ■,  27 
Law  J.  Rep.  (n.s.)  Prob.  &  M.  4. 

A  having,  in  an  action  of  crim.  con.,  recovered 
damages  against  B,  applied  for  leave  to  present  a 
petition  for  the  dissolution  of  his  marriage  without 
making  B  a  co-respondent  to  such  petition : — Held, 
that  the  circumstance  of  A  having  recovered  damages 
against  B  did  not  constitute  such  special  ground, 
within  the  meaning  of  20  &  21  Vict,  c  85.  s.  28,  as 
to  justify  the  Court  to  grant  the  application.  ^ 
parte  Armitage,  1  Sw.  &  Tr.  71 . 

Where  the  wife  was  living  in  a  brothel  as  a  pros- 
titute, the  Court  excused  the  husband  from  making 


a  co-respondent  to  his  petition  for  dissolution  of 
marriage.  Quanre — ^whether  a  wife  has  any  right  to 
oppose  the  application  of  the  husband  to  be  excused 
from  making  a  co-respondent.  Hocke  v.  ffooke, 
27  Law  J.  Rep.  (n.8.)  Prob.  &  M.  61;  1  Sw.  &  Tr. 
183. 

In  a  suit  for  dissolution  of  marriage,  by  reason  of 
the  wife*S  adultery,  where  the  alleged  adulterer  is 
dead  or  unknown,  the  petitioner  should  apply  at  once 
to  the  Court  for  an  order  to  be  excused  from  making 
a  co-respondent  Q^cere — ^whether  the  Court  has 
power  to  make  such  an  order  after  the  citation  has 
been  served  on  the  respondent.  ToUemaehe  v.  Tolle- 
macke,  28  Law  J.  Rep.  (n.s.)  Prob.  &  M.  2. 

A  petition  for  dissolution  of  marriage  alleged  that 
the  wife  had  committed  adultery  with  A,  who  was 
made  a  co-respondent,  and  in  the  fifth  paragraph 
charged  her  with  having  committed  adultery  with  a 
person  unknown.  On  motion  that  the  petitioner 
might  be  excused  from  making  such  unknown  person 
a  co-respondent,  or  be  allowcMl  to  strike  out  the  fifth 
paragraph  out  of  the  petition,  the  Judge  Ordinary 
held,  that  either  might  be  done.  Qucsre — ^whether, 
as  there  was  one  co-respondent,  there  was  any  neces- 
sity for  the  application,  ffwnter  v.  Sunier,  28  Law 
J.  Rep.  (N.B.)  Prob.  &  M.  3. 

Where  a  petition  fpr  dissolution  of  marriage  alleged 
that  **  in  the  month  of  July  1857  the  respondent,  at 
Birkenhead,  committed  adultery  with  a  man  whose 
name  is  to  the  petitioner  unknown,*^  the  Judge  Ordi- 
nary refused  to  excuse  the  petitioner  from  makings 
co-respondent,  on  an  affidavit  simply  stating  that  the 
petitioner  was  unable  to  learn  the  name  of  the  allc^ged 
adulterer,  but  subsequently  granted  the  application 
on  an  affidavit  which  stated  that  the  petitioner  had 
been  informed  by  H  that  the  respondent  and  a  man 
had  taken  fumi^ed  apartments,  and  slept  together 
in  her  house,  and  that  she  had  not  since  seen  the 
man,  and  did  not  know  his  name,  though  she  had 
made  efforts  to  discover  it  Bvans  y.  Evans,  28  Law 
J.  Rep.  (n.8.)  Prob.  &  M.  20;  1  Sw.  &  Tr.  328. 

(g)  AfidwvUs;  Form  of,  and  Entitling^ 

The  affidavit  required  to  be  filed  in  verification  of 
a  petition  should  not  go  into  a  detailed  statement  of 
the  history  of  the  parties.  The  Court  may  have  no 
power  to  order  an  affidavit  to  be  removed  from  the 
file  of  the  Courts  but  on  a  question  of  taxation  of 
costs,  the  costs  of  such  an  affidavit  would  not  be 
allowed  against  the  other  party.  Forster  y.  ForsteTf 
1  Sw.  &  Tr.  167. 

Where  a  petition  for  dissolution  of  marriage  has 
been  filed,  but  no  citation  has  issued,  affidavits 
should  be  entitled  ^  In  the  matter  of  the  petition  of 
A/*  and  not  '*  A  v.  A,**  or  should  have  no  heading. 
Oapp  y.  Oapp,  28  Law  J.  Rep.  (n.8.)  Prob.  8t  M. 
48. 

(h)  Pa»iictUars  of  Acts  of  AdtUUry, 

A  petition  for  dissolution  of  marriage  alleged  a 
specific  act  of  adultery,  on  the  25th  of  August,  and 
then  went  on  to  allege  other  acts  of  adultery  between 
that  day  and  the  81st  of  October.  The  Judge  Ordi- 
nary declined  to  order  particulars  of  the  dates  of 
these  latter  acts  of  adultery.  Boddy  v.  Boddy,  28 
Law  J.  Rep.  (n.8.)  Prob.  &  M.  16. 

A  petition  for  dissolution  of  marriage  alleged  that 
the  co-respondent  had  lived  in  the  same  house  with 
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the  petitioner  and  his  wife  for  two  years,  and  that 
the  adultery-  was  committed  "on  divers  oocasions 
duriag  that  period."  The  Comrt  reAxsed  to  order  the 
petition  to  be  amended  bj  the  insertion  of  further 
partioulars  of  the  acts  of  adultery,  being  of  opinion 
that  it  gave  sufficient  information  of  the  charge  to 
enable  the  respondent  to  meet  it.  Smith  v.  J^nitk, 
29  Law  J.  Bep.  (ir.s.)  Prob.  M.  &  A.  62. 

[See  aitUe  {e),  (S),  (i),  Studdy  v.  Studdy.]. 
(1)  €hmmUtim%  to  €xamim$» 

The  solicitor  in  Australia  employed  to  effect  ser- 
vice  having  omitted  to  return  the  citations  to  this 
country,  the  Judge  Ordinary  reAised  to  allow  the 
petition  to  be  set  down  for  hearing  until  they  should 
be  returned,  but,  as  the  only  proof  of  the  adultery 
was  the  evidence  of  poisons  living  in  a  brothel,  to 
avoid  tbe  risk  of  their  not  being  forthcoming  in  con- 
sequence of  the  hearing  being  delayed,  allowed  a 
commission  to  issue  at  once  to  take  their  evidence, 
under  20  &  21  Vict  c  85.  s.  47.  Oook  v.  Cook,  28 
Law  J.  Rep.  (ii.B.)  Prob.  &  M.  37. 

A  witness,  on  behalf  of  the  petitioner  in  a  matri* 
monial  suit,  being  about  to  leave  this  country  was 
examined  under  a  commission.  On  the  next  day  he 
appeared  before  the  Commissioner,  and  asked  to  be 
allowed  to  add  to  his  evidence  certain  material  foots 
which  he  alleged  he  had  foigotten  to  state,  having 
been  flurried  during  the  examination,  by  the  frequent 
personal  observations  and  interruptions  of  the  respon- 
dent, who  was  then  present  The  statement  as  to 
the  misconduct  of  the  respondent  whs  confirmed  by 
the  petitioner's  solicitor,  but  not  by  the  Commis- 
sioner, though  he  made  an  affidavit  The  Judge 
Ordinary,  under  these  circumstances,  refosed  to  allow 
tbe  commission  to  be  re-opened,  that  the  witness 
might  supply  the  alleged  omission  in  his  evidence. 
Bevam  v.  M'AfaKon,  28  Law  J.  Rep.  (v.s.)  Prob.  &, 
M.  40. 

(2)  Competency  of  W^e  to  prove  DaertUm, 

In  a  suit  instituted  by  the  wife  for  dissolution  of 
marriage,  on  the  ground  of  the  husband*s  adultery 
and  desertion,  the  wife  is  not  a  competent  witness  to 
prove  the  desertion.  Pyne  v.  Pyne,  27  Law  J. 
Rep.  (n.b.)  Prob.  &  M.  54;  I  Sw.  &.  Tr.  178. 

(h)  Other  MaUen, 

Where  the  rsepondent  to  a  petition  for  dissolution 
of  marriage  appears,  but  does  not  put  in  an  answer 
within  twentj-one  days  flrom  the  service  of  the  cita- 
tion, an  apphcation  to  proceed  to  proof  of  the  petition 
will  not  be  granted  unless  notice  of  it  has  been  given 
to  tbe  respondent  Waird  v.  Ward,  27  Law  J.  Rep. 
(h.8.)  Prob.  &  M.  84. 

The  Court  has  no  power  in  a  suit  for  dissolution 
to  order  that  the  respondent  should  attend,  and  be 
confKmted  with  the  witnesses  for  the  purpose  of  iden- 
tiflcation.  Jffooke  r.  ffooke,  28  Law  J.  Rep.  (ir.s.) 
Prob.  &  M.  29. 

The  citation  must  be  returned  to  theRegistry  before 
a  petition  for  disBolution  can  be  set  down  for  hearing, 
•uch  return  being  necessary  in  order  to  preserve  evi- 
dence that  the  proper  steps  have  been  taken.  Cook 
T.  Cook,  28  Law' J.  Rep.  (n.8.)  Prob.  &  M.  87. 

The  petitioner  in  a  suit  for  diisolution  of  marriage 


sent  out  citations  for  service  on  the  respondent  and 
co-respondent,  who  had  gone  to  Australia.  Efforts 
having  been  made  to  discover  and  serve  them  without 
success,  perwnal  lervioe  was  dispensed  with.    Ibid. 

Where  issues  raised  in  a  suit  for  dissolution  of 
marriage  have  been  tried  before  a  jury,  the  petitioner, 
on  applying  to  the  foil  Court  for  a  decree,  must  prove 
any  material  &cts  in  his  petition  not  proved  at  the 
trial.  If,  however,  it  appears  ftom  the  Judgels  notes 
of  the  trial  that  such  focts  were  proved,  though  not 
in  issue,  the  Court  will  not  require  forther  evidence. 
Bvane  r.  JBvane,  28  Law  J.  Rep.  (n.s)  Prob.  &,  M. 
}S6. 

Where  the  papers  required  by  the  practice  of  tbe 
Court  to  be  delivered  to  the  Judges  of  the  Full  Court 
three  days  before  the  hearing  of  a  cause  have  not 
been  debvered,  the  Court  will  order  the  cause  to  be 
struck  out  of  the  list  £vant  v.  Svane,  29  Law  J. 
Rep.  (ir.8.)  Prob.  M.  &  A.  53. 

A  respondent  will  be  allowed  to  file  an  answer 
after  the  case  has  been  adjourned,  part  heard,  on 
shewing  that  she  has  been  prevented  from  doing  so 
previously  by  the  contrivance  of  the  petitioner, 
Alexandery.Alex(mder^29  Law  J.  Rep.  (h.b.)  Prob. 
M.  &  A.  56. 

Semble — ^that,  under  such  drcumstanoes,  the  re-; 
spondent  is  not  entitled  to  claim  a  different  tribunal 
from  that  by  which  the  cause  was  heard  as  an  unde- 
i(ended  cause.     Ibid. 

On  a  petition  for  dissolution  of  marriage,  when  a 
record  is  drawn  up  in  order  that  the  case  may  be 
tried  before  a  jury,  only  the  issues  stated  on  the 
record  are  to  be  proved  at  the  trial  before  jury  by 
either  party.     Tourle  v.  Tourle,  1  Sw.  &.  Tr.  176. 

The  co-respondent,  if  he  has  put  in  no  answer  to 
the  petition,  is  no  party  to  the  issue  to  be  tried  bj 
the  jury.     Ibid. 

llie  co-respondent  having  put  in  no  answer,  is  not 
entitled  to  be  heard  on  the  question  of  costs.  The 
co-respondent  condemned  in  the  costs  of  the  suit 
Ibid. 

So  long  as  the  suit  remains  on  the  Court  book,  the 
Court  cannot  consider  as  binding  any  agreement  to 
compromise  made  by  counsel  of  parties  to  a  matri- 
monial suit,  but  is  bound  to  bear  such  suit,  if  either 
party  desires  it  after  such  agreement  made.  Qiusre, 
whether  this  Court  can  sanction  or  consider  as  binding 
any  agreement  for  a  husband  and  wife  to  live  apaxt. 
Hcsyward  v.  ffayward,  1  Sw.  &  Tr.  833, 

(M)  Costs. 

(a)  €f  the  Wife. 

(1)  On  Decree  nUni  ae  to  Coeit. 

Where  the  Court  decrees  a  dissolution  of  marriage 
at  the  suit  of  the  wife,  and  no  order  is  made  as  to 
costs,  they  follow  the  decree  as  a  matter  of  course. 
Kaye  t.  Xdye,  27  Law  J.  Rep.  (h.b.)  Prob.  A.  M. 
54. 

Where  dinolntion  of  marriage,  on  the  ground  of 
the  wife^s  adultery,  is  decreed,  if  no  order  to  the  con- 
trary is  made,  the  husband  pays  the  wifo's  costs. 
Ling  t.  Ling,  27  Law  J.  Rep.  (ir.s.)  Prob.  &  M. 
58;  I  Sw.  &  Tr.  180, 187. 

Where  the  Court  decrees  a  dissolution  of  marriage 
at  the  suit  of  the  wife,  costs  follow  the  decree  as  a 
matter  of  course^  if  the  Court,  in  pronouncing  ita 
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decree,  gives  no  directions  as  to  costs.     Dixon  v. 
Dixon,  28  Law  J.  Rep.  (n.s)  Prob.  &  M.  96. 

(2)  DeDieinDiem. 

[See  ante  (F),  (b),  H6U  ▼.  iToft— also  KeaU  t. 
KwiB,  pott  (3).] 

In  a  suit  for  dissolution  of  marriage  the  wife  is 
entitled  to  her  costs  de  die  in  diem,  Weher  t. 
Weber,  28  Law  J.  Rep.  (n.s.)  Prob.  &  M.  11;  1 
8w.  &  Tr.  219. 

(S)  Sdeni  of  ffwhanuTe  Liability  for. 

In  the  Ecclesiastical  Court,  the  proctor  of  a  wife 
defending  a  suit  for  dif orce  was  always  entitled  to 
receive  from  the  husband  the  reasonable  costs  of 
conducting  her  defence.  In  such  a  suit,  transferred 
to  the  Divorce  Court  an  additional  allegation  on 
behalf  of  the  wife  was  brought  in  after  the  evidence 
had  been  published,  setting  up  condonation  during 
the  progress  of  the  suit,  but  was  not  supported  by 
the  evidence.  According  to  the  practice  of  the 
Ecclesiastical  Court,  additional  allegations,  at  that 
stage  of  the  suit,  were  only  permitted  if  verified  by 
affidavit.  In  this  case  it  was  verified  by  affidavit 
of  the  wife: — Held,  that  as  the  proctor  of  the  wife 
IS  bound  to  bring  before  the  Court  any  defence  set 
up  by  her,  and  not  plainly  unfounded,  he  was  entitled 
to  receive  the  costs  of  this  allegntion  from  the  hus- 
band. WelU  V.  Welh,  27  Law  J.  Rep.  (n.8.)  Prob. 
&  M.  95;  1  Sw.  &  Tr.  808. 

Though  the  wife  may,  during  the  progress  of  the 
suit,  obtain  an  order  for  the  taxation  of  her  costs  de 
die  in  diem  against  her  husband,  and  also  that  secu- 
rity be  given  by  the  husband  for  the  costs  of  the 
hearing,  if  no  such  order  is  made  before  the  hearing, 
and  she  is  unsuccessful  in  the  suit,  the  husband  has 
not  to  pay  her  eosts.  Keate  v.  Keaie,  28  Law  J. 
Rep.  {ti.B.)  Prob.  &  M.  57;  1  Sw.  &  Tr.  334. 

On  decreeing  a  dinolution  of  marriage,  on  the 
ground  of  the  wife*s  adultery,  the  Court  ordered 
that  the  husband  should  secure  to  the  wife  an 
annuity  of  1502.  during  their  joint  lives  as  long  as 
she  should  live  in  chastity,  on  condition  of  her  re> 
linquishing  a  power  vested  in  her  by  the  marriage 
settlement,  of  appointing,  by  will,  2,000/.  consols, 
and  that  the  damages  (1,000/.)  assessed  by  a  jury 
against  the  co-respondent  should  be  paid  to  the 
husband,  to  be  applied,  first,  in  payment  of  the 
wife's  costs,  next  in  payment  of  the  husbandls  costs, 
and  the  residue,  if  any,  in  satisfection  of  the  afore* 
said  annuity.     Ibid. 

The  husband  of  a  wife,  who  fails  in  a  matrimonial 
suit,  is  not  liable  for  the  costs  of  the  hearing  beyond 
the  sum  which  he  has  paid  into  the  Registry  to 
meet  them,  although  they  may  exceed  it  on  taxation. 
Sopwiih  V.  SopwUh,  29  Law  J.  Rep.  (n.8.)  Proh. 
Ji.  &  A.  182. 

(6)  Wife  condemned  in  Coeit. 

Pending  a  suit  for  divorce,  the  wife,  in  an  impro- 
per manner,  obtained  possession  of  an  infent  child 
of  the  marriage,  then  living  with  the  husband.  On 
the  husband  again  taking  the  child  fW>m  her  she 
endeavoured,  by  violence,  to  get  it  from  him,  but 
feiling,  applied  to  the  Court  for  an  order  that  it 
might  be  restored  to  her.  The  Court  rejected  the 
application,  on  acooont  of  the  impropriety  of  her 
conduct,  and  condemned  her  in  the  costs  of  the 


motion.    Allen  v.  Allen,  29  Law  J.  Rep.  (ir.8.) 
Prob.  M.  &  A.  166. 

(c)  Againet  the  Co-retpondent,  token  and  to  tohat 

Extent  granted. 

Where  there  was  no  evidence  that  the  co-respon- 
dent, when  he  committed  the  adultery,  knew  that 
the  respondent  was  married,  the  Court  refused  to 
order  him  to  pay  the  costs.  JBoddington  v.  Sodding' 
ton,  27  Law  J.  Rep.  (xr.B.)  Prob.  &  M.  53. 

Where  costs  against  the  co-respondent  to  a  peti- 
tion for  dissolution  of  marriage  on  the  ground  of 
the  wife's  adultery  are  applied  for,  evidence  should 
be  given  of  the  circumstances  under  which  the 
adulterous  connexion  was  formed.  Where  no  such 
evidence  is  given,  and  it  does  not  appear  that  the 
co-respondent,  at  the  time  the  adulterous  connexion 
was  formed,  knew  that  the  respondent  was  a  married 
woman,  he  will  not  be  condemned  in  costs.  TeagU 
V.  Teagle,  27  Law  J.  Rep.  (h.s.)  Prob.  8l*M.  55; 
1  Sw.  &Tr.  188. 

The  f\ill  Court,  on  decreeing  a  dissolution  of 
marriage,  refosed  to  condemn  the  co-respondent  in 
costs.  lAng  v.  Ling,  27  Law  J.  Rep.  (v. 8  )  Prob. 
&  M.  58;  1  Sw.  &  Tr.  180,  187. 

As  a  general  rule,  when  dissolution  of  marriage  ii 
decreed  on  the  ground  of  the  wife^  adultery,  the 
co-respondent  will  be  condemned  in  all  the  costs,  as 
well  those  of  the  respondent  as  those  of  the  peti- 
tioner. EvanM  V.  Ewvne,  28  Law  J.  Rep.  (v.s) 
Prob.  &  M.  186. 

The  money  paid  into  conrt  by  a  husband  petition- 
ing for  dissolution  of  marriage  to  meet  his  wife's  costs 
of  the  hearing,  is  primarily  liable  to  the  payment  of 
those  costs  when  taxed,  although  the  co-respondent 
may  have  been  condemned  in  all  the  costs,  including 
those  of  the  wife,  and  the  husband  may  be  unable  to 
obtain  them  firom  him.    Ibid. 

The  Court  will  not  condemn  the  co-respondent 
m  costs  where  it  is  not  proved  that,  at  the  time  his 
connexion  with  the  wife  commenced,  he  knew  she 
was  a  married  woman.  PrOce  v.  Priake^  29  Law 
J.  Rep.  (h.8.)  Proh.  M.  &  A.  195. 

Coats  given  against  the  co-respondent,  who  knew 
that  the  respondent  was  a  married  woman,  though 
the  husband's  conduct  towards  his  wife  was  remis& 
DmdcodB  v.  Badeock,  ]  Sw.  9l  Tr.  189. 

B  received  back  his  wife^  after  adultery  by  her 
committed,  in  May  1856.  In  June  1857,  he  left 
England  fbr  Australia,  to  ascertain  his  proq>ectB  in 
settling,  leaving  his  wife  in  business  in  Devonport, 
close  to  her  own  mother.  The  wife,  during  his 
absence  committed  adultery  with  the  co-respondent, 
and  sold  off  the  stock-in-trade.  The  Court  dissolved 
the  marriage,  and  condemned  the  co-respondent  in 
the  costs.     WiUtm  v.  WiUon,  1  Sw.  &  Tr.  568. 

(d)  Taxation  <^  OotU. 

An  Older  having  been  made,  dmiing  the  progress 
of  the  suit  for  judicial  separation  by  a  wife,  that  the 
petitioner's  costs  should  be  taxed  as  against  the  re- 
spondent, the  Registrar  by  his  taxation  disallowed, 
first,all  charges  incurred  previously  to  the  commence- 
ment of  the  suit;  secondly,  ehargea  for  attendancea 
by  the  solicitor  on  the  fiither  of  the  petttiooer, 
alleged  to  have  been  neoessary  in  consequenoe  of 
the  illness  of  the  petitioner : — ^Held,  that  this  taxa* 
tion  was  right,  inasmuch  as  by  the  practice  of  th« 
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EcclesiaBtical  Courts  charges  incurred  before  the 
commencement  of  the  proceedings,  and  attendances 
of  a  proctor,  unlets  on  his  client  personally,  were 
never  allowed  on  taxation  as  between  party  and 
party.  JHckena  v.  Didcem,  28  Law  J.  Rep.  (n.b.) 
Prob.  &  M.  94. 

The  proper  mode  of  reviewing  a  taxation  of  costs 
is  by  moving,  as  in  the  Common  Law  Courts,  for  a 
rule  to  shew  cause  why  the  taxation  should  not  be 
reviewed,  and  not  by  act  on  petition.     Ibid. 

The  general  principles  of  taxing  costs  against  a 
husband  in  matrimonial  cases  are  the  same  as  in 
other  causes.  The  rule  of  the  Ecclesiastical  Courts 
not  to  allow  more  than  two  counsel  on  taxation  is 
not  applicable  where  the  evidence  is  oral  in  open 
court.  Where  a  London  attorney  conducts  the 
suit,  no  expenses  of  a  local  attorney  will  be  allowed 
on  taxation  against  the  husband.  Suggate  v.  Suff- 
gate,  1  Sw.  &  Tr.  497. 

(e)  Fieti  FactM  to  levy. 

When  damages  and  costs  are  not  paid  pursuant 
to  an  order  of  the  Court,  leave  will  be  granted  to 
issue  a  ,/Em/acia<  under  section  52.  of  20  &  21  Vict, 
c.  85.  Reed  v.  Reed,  29  Law  J.  Rep.  (n.s.)  Prob. 
M.  <St  A.  158. 


DOCK  TRUSTEES. 

[Liability  for  not  dosing  dock  when  dangerous, 
■ee  Nbolioiivob:  CHJbbe  t.  the  Trustees  of  the  Liver- 
pool Dock^'l 
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[See  DivoRCB  and  Matbimonjal  Causes  (A) 

The  expression  of  an  intention  not  to  renounce  a 
domicil  of  origin  cannot  prevail  against  the  intention 
and  &cts  collected  from  the  acts  of  the  party,  if 
those  are  otherwise  suffident  to  constitute  a  domicil 
abroad.  Therefore,  where  a  testator  left  England, 
and  took  up  his  residence  at  Hamburgh,  and  the 
&cts  shewed  that  he  intended  to  live  there  perma- 
nently, and  he  did  live  and  die  there,  it  was  held,  that 
his  domicil  was  there,  notwithstanding  that  in  a  will 
made  during  a  visit  to  England,  the  testator  said 
that  although  he  intended  to  return  to  Hamburgh, 
he  did  not  mean  by  such  declaration  of  intention  to 
renounce  his  domicil  of  origin  as  an  Englishman. 
Re  Steer,  28  Law  J.  Rep.  (n.s.)  Exch.  22;  8  Hurl 

6  N.  594. 

A  wife  cannot  obtain  a  domicil  of  her  own,  inde- 
pendent of  that  of  her  husband.  Dolphin  v.  Robim 
(H.LJ,  29  Law  J.  Rep.  (n.s.)  Prob.  M.  &  A.  11; 

7  H.L.  Cas.  390:  affirming  the  judgment  below, 
87  Law  J.  Rep.  (n.s.)  Prob.  &  M.  24;  1  Sw.  &  Tr. 
87. 

A  Scotch  divorce  is  inoperative  on  an  English 
marriage.     Ibid. 

A  and  B  were  married  in  England,  and  resided 
here  for  many  years.  Differences  then  arose  between 
them;  and,  by  agreement,  they  lived  separate  from 
each  other.  B  had  the  power  to  dispose  of  certain 
property  by  deed  or  will.  In  February  1854  A 
went  to  Scotland,  and  committed  adultery  there. 


He  resided  there  till  the  middle  of  June  in  that  year. 
While  he  was  so  residing  there,  B  instituted  a  suit 
Against  him  for  a  divorce,  on  the  ground  of  adultery. 
Pending  the  suit  she  made  a  will  in  favour  of  C.  A 
decree  of  divorce  was  pronounced.  She  married  C, 
and  went  with  him  to  France,  where  she  lived  till 
her  death.  In  June  1856  she  made  a  testamentary 
paper,  revoking  all  former  wills: — Held,  that  the 
divorce  was  inoperative;  that  she  had  no  domicil, 
but  that  of  her  husband  A;  and  that,  consequently, 
the  French  will  was  void.     Ibid. 

A,  a  natural-bom  British  subject,  died  domiciled 
in  Russia,  having  acquired  large  property,  both  real 
and  persona],  in  that  country;  he  was  also  possessed 
of  a  considerable  sum  in  the  English  funds.  He 
left  a  will,  made  in  Russia,  whilst  he  was  domiciled 
there,  in  the  Russian  language  and  form,  appointing 
Russian  subjects  executors,  which  will  was  duly 
authenticated  in  the  Ruseian  Courts.  It  purported 
to  dispose  of ''all  his  movable  and  immovable  pro- 
perty.** There  were  no  words  distinctly  excluding 
any  part  of  his  property  from  its  operation,  nor  was 
there  any  allusion  to,  nor  any  words  distinctly 
describing,  the  money  in  the  English  fiinds: — Held, 
that  the  executors,  being  clothed  with  the  authority 
of  the  competent  Court  of  the  testator*s  domicil, 
were  entitled  to  probate  as  regards  the  money  in  the 
Enslish  fiinds.    Enobin  v.  Wylie,  1  Sw.  &  Tr.  118. 

/S0m5/€~where  the  Court  of  Probate  has  any  doubt 
on  a  point  of  construction,  it  will  so  decide  as  will 
best  enable  the  parties  concerned  to  have  recourse  to 
the  tribunals  whose  more  special  duty  it  is  to  put  a 
construction  on  testamentary  papers.     Ibid. 

The  testator,  who  was  an  English-bom  subject 
and  an  officer  in  the  royal  navy  on  half*pay,in  1829 
obtained  leave  of  absence  for  the  purpose  of  going  to 
India,  and  i[[ent  to  Calcutta,  where  he  established  a 
lucrative  business.  In  1830  he  married,  and  subse- 
quently had  three  children,  bom  in  Calcutta.  He 
continued  to  receive  his  half-pay  and  to  obtain  re- 
newals of  his  leave  of  absence  until  1839.  In  that 
year  he  made  his  will,  and  died  at  Calcutta  without 
having  at  any  time  returned  to  England: — Held, 
that  at  the  time  of  his  death  the  testator^  domicil  was 
Indian,  and  therefore  that  no  legacy  duty  was  pay- 
able on  his  personsl  property.  Cockrell  v.  Coclr- 
rtU,  25  Law  J.  Rep.  (n.s.)  Chanc.  730. 

The  testator  had  an  Irish  domicil  of  origin.  In 
1 790  he  went  to  India,  and  entered  into  partnership 
in  business  there.  In  1800  the  partnership  was 
dissolved.  In  1802  he  came  to  England,  and  took 
an  assignment  of  a  leasehold  house  in  London,  and 
purchased  the  furniture  in  the  house.  In  1811  he 
sold  the  house  and  furniture,  and  went  to  reside  at 
Clifton.  In  18 12  he  went  to  Madeira  for  his  health, 
and  in  1814  he  there  made  his  will.  In  1816  he 
went  to  Lisbon  by  advice,  and  died  there : — Held, 
that  the  domicil  of  the  testator  at  the  time  of  his 
death  was  English,  and  that  the  Crown  was  entitled 
to  legacy  duty  on  the  bequests  in  his  wilL  Attorney 
General  v.  Fitzgerald^  25  Law  J.  Rep.  (n.s.)  Chanc 
743;  8  Drew.  610. 

The  testator  had  a  Scotch  domicil  of  origin.  In 
1807  he  sailed  ftom  England  for  the  East  Indies; 
the  vessel  was  wrecked,  and  he  was  taken  prisoner 
and  confined  at  Verdun  till  1814.  In  that  year  he 
was  released;  in  1815  he  went  to  India,  and(set  up 
in  business  there    in  1885  he  made  his  will,  at 
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Galcntta,  detcribing  himself  as  of  that  place,  and 
appointing  two  gentlemen  resident  at  Calcutta  his 
executors.  In  1886  be  sailed  horn  India,  in  a  vessel 
bound  for  an  English  port,  and  died  in  itmere: — 
Held,  that  the  domicil  of  the  testator,  at  the  time 
of  his  death,  was  Indian,  and,  therefore,  no  legacy 
duty  was  payable  ujran  his  personal  property. 
MpaU  ▼.  Paton,  25  Law  J.  Rep.  (n.s,)  Chanc.  746. 
Held,  also,  as  to  costs,  that  where  the  Crown 
succeeds,  it  is  entitled  to  costs  out  of  the  property, 
but  where  it  fiiila,  there  should  be  no  costs.    Ibid. 

An  English  gentleman,  long  before  his  death,  took 
up  his  abode  in  a  house  he  had  purchased  in  a 
foreign  city,  set  up  his  establishment  there,  centered 
his  fortune,  so  for  as  it  admitted  of  locality,  there, 
lived  there  with  such  of  his  children  as  were  not  at 
school  or  out  in  the  world,  and  destined  that  place 
for  their  future  residence;  from  thenoe  he  went  and 
habitually  returned;  he  died  in  the  country  where 
he  had  purchased  the  house,  having  made  a  will  in 
the  language  of  that  country,  but  not  effectual  for 
disposing  of  his  property  there,  and  a  will  in  the 
English  form,  giving  all  his  other  property,  which  was 
personal: — Held  (affirming  a  deci«ion  of  one  of  the 
Vice  Chancellors,  but  Lwd  JuHice  Xm^ki  Bruce 
dissenting),  that  the  domicil  was  foreign.  Bodnta 
T.  Matihewt,  25  Law  J,  Rep.  (n.b.)  Chanc.  689. 

Where  the  residence  of  an  Englishman  in  a 
foreign  country  is  a  matter  of  necessity  upon  account 
of  health,  change  of  domicil  is  not  effected;  but  if 
the  state  of  his  health  is  such  that  a  residence  abroad 
is  adopted  as  most  beneficial  and  is  the  result  of 
choice,  a  change  of  domicil  will  be  effected.    Ibid. 
^   A  B,  a  Scotchman  by  birth,  and  having  property 
in  Scotland,  went  to  India,  and  remained  there  for 
many  years.  On  his  return  he  resided  for  five  years  on 
his  property  in  Scotland, expending  money  upon  such 
property,  and  considerably  improving  it.    He  then 
left  Scotland,  in  consequence  of  certain  unpleasant 
domestic  events,  and  went  to  Paris,  where  he  resided 
for  five  years,  purchasing  expensive  furniture  and 
keeping  up  an  establishment  there.    During  thia 
time  he  still  retained  domestics  at  his  house  in  Scotr 
land,  and  constantly  gave  directions  by   letter  as 
to  the  superintendence  of  his  property,  and  particu- 
larly as  to  the  management  of  his  horses  and  other 
animak  there.     His  furniture  was  left  in  Scotland, 
but  ready  packed  up  for  immediate  removal.    He 
died  in  France : — Held,  that  bis  domicil  was  Scotch, 
and  not  French;  the  Court  acting  upon  the  prin- 
ciple that  slighter  evidence  is  required  to  warrant 
the  conclusion  that  a  man  intends  to  abandon  an 
acquired   domicil  and   to  resume  his  domicil   of 
origin,  than  that  he  means  to  abandon  his  domicil 
of  origin  and  to  acquire  a  foreign  domicil.    Lord  v« 
Colvint  28  Law  J.  Rep.  (n.s.)  Chanc  861 ;  4  Drew. 
866. 

O  was  bom  in  Scotland,  and  went  when  quite  a 
young  man  to  India,  where  he  entered  into  the  ser- 
vice of  the  East  India  Company.  Afker  being  there 
more  than  twenty  years,  he  returned  to  Scotland. 
He  took  a  house  and  married  in  Edinburgh.  He 
afterwards  became  offended  with  the  people  there^ 
and  using  very  strong  expressions  as  to  his  intention 
never  to  return  there,  he  came  to  London.  He 
brought  his  books  and  his  property  to  London,  and 
lived  in  London  for  some  y^rs,  and  engaged  in 
various  occupations.  'He  then  left  London  and 
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went  to  Paris,  but  left  his  books,  some  ornamental 
furniture,  and  other  things  in  London,  telling  the 
persons  with  whom  he  left  them  to  keep  them  until 
his  return*  He  lived  in  Paris  for  some  years,  made 
his  will  there,  made  it  in  the  English  form,  but 
described  himself  in  it  as  **  of  Edinburgh  ";  and  he 
died  in  Paris: — Heldj.  that  he  had  lost  his  domicil 
of  origin,  which  was  Scotch,  and  had  acquired,  and 
never  lost,  an  English  domicil.  Whicker  v.  Hume, 
28  LawJ«  Rep.  (ir.s.)  Chanc,  396;  7  H.L.  Cae. 
124. 

In  his  will  he  gave  property  to  trustees,  to  appro- 
priate the  same  as  they  in  their  **  uncontrolled  dis* 
crelion  should  think  proper  for  the  benefit,  advance- 
ment and  propagation  of  education  and  learning  in 
every  part  of  the  world": — Held,  that  the  will  was 
valid,  and  that  there  was  a  valid  bequest  of  a  charit- 
able nature  which  was  not  void  for  uncertainty. 
Ibid, 

The  testator  had  lands  in  New  South  Wales» 
which  were  to  form  part  of  the  property  given  to 
trustees  for  the  purposes  of  the  charity  :-^H  eld, 
that  these  lands  would  pass,  and  that  the  Mortmain 
Act  was  not  applicable  to  New  South  Wales. 
Ibid. 

Although  permanent  residence  abroad  without 
intent  to  return  may  not  operate  as  a  change  of 
domicil,  if  believed  to  be  necessary  for  healtb^s  sake, 
the  circumstance  that  such  residence  was  occasioned 
by  mere  preference  of  climate,  or  by  the  opinion, 
that  the  air  or  the  habits  of  the  country  may  be- 
better  suited  to  the  health  than  those  of  the  country 
which  has  been  quitted,  will  not  be  sufficient  to 
prevent  such  permanent  residence  from  so  operating. 
Moekin*  v.  Matthem,  8  De  Gex,  M,  &  G.  18. 
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Upon  the  death  of  a  testator  ten  Austrian  bonds 
were  found,  amongst  other  securitieSf  in  a  box  at  his 
house,  with  the  following  indorsement:  ^The  first 
five  numbers  of  these  Austrian  bonds  belong  to  and* 
are  H  D*s  property,"  signed  by  the  testator.  H  D 
was  the  testator's  housekeeper,  and  the  key  of  the 
box  was  given  into  her  custody: — Held,  that  as 
there  had  been  no  actual  transfer  or  delivery  of  the 
bonds  to  H  D«  they  still  remained  part  of  the  testa- 
tor's assets.  Trimmer  v.  Danby,  25  Law  J.  Rep. 
(ir.B.)  Chanc.  424. 

A  B,  in  1852,  signed  a  memorandum  in  which  he 
particulariied  some  Russian  bonds  and  to  whom  he 
should  give  them.  In  October  1858  he  made  his* 
will,  not  noticing  the  bonds.  In  November  following 
he  signed  another  memorandum  to  the  same  effect  as 
the  former^  and  at  the  same  time  delivered  the 
bonds  to  C  D»  and  under  a  declaration  verbally  that 
he  was  to  pay  A  B  the  interest  for  life  and  hold  the 
bonds  for  the  persons  named  in  the  paper  after  his 
death  :-^Held  (differing  from  a  decision  of  one  of  the 
Vice  Chancelloi^},  that  there  was  a  valid  delivery 
and  disposition  of  the  bonds  in  fiivour  of  the  parties 
named  in  the  memorandum.  Langlejf  v.  iTAomos, 
26  Law  J.  Rep.  (ir.8.)  Chanc.  609. 

On  the  20th  of  July  1840,  M  R  K,  then  in 
esetremit,  ezectited  the  ordinary  Bank  power  of 
attorney,  and  delivered  the  same  to  her  sister  E  R  K^ 
whereby  the  latter  was  empowered  to  transfer  into 
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her  own  name  a  sum  of  goTernment  stock  then 
standing  in  the  nnme  of  M  R  K.  M  R  K  died  on 
the  21st  of  July  1840,  and  on  the  23rd  of  the  same 
month  the  transfer  was  made  under  the  power: — 
Held,  (the  evidence  shewing  a  clear  intention  on  the 
part  of  M  R  K  to  give  the  legal  and  beneficial 
Interest  in  the  stock  to  her  sister)  that  the  gift  was 
a  valid  and  effectual  one  in  favour  of  E  R  K  as 
■gainst  the  other  next-of-kin  of  the  donor.  Kiddill 
T.  FameU,  26  Law  J.  Rep.  (ir.8.)  Ghane.  818;  8 
8m.  &  G.  428. 

A  lady  had  a  dressing-case  and  a  box,  both  con- 
taining jewellery;  the  dressing-case  was  in  her  pos- 
session at  the  place  where  fdie  died,  the  box  wns  at 
her  residence.  On  her  deatli-bed  she  delivered  the 
keys  to  her  servant,  with  directions  to  deliver  both 
to  the  plaintiffs  in  the  erent  of  her  dying: — Held, 
that  this  did  not  amount  to  a  dofMUio  tnortU  eaiud. 
Powell  y.  HeUiear,  28  Law  J.  Rep.  (ir.s.)  Chanc. 
855;  26  Beav.  261. 

A  testatrix,  by  will,  disposed  of  her  personal  estate. 
She  afterwards  pnt  two  promissory  note?,  which  were 
payable  to  her  or  her  order,  into  a  box,  which  her 
niece  nsed  as  her  own,  and  gave  her  the  key  off  her 
bunch,  requesting  her  not  to  look  into  that  division 
of  the  box  in  which  she  had  placed  the  notes  until 
after  her  decease.  The  testatrix  did  not  indorse  the 
notes;  she  lived  nearly  three  months  afterwards,  but 
died  of  the  complaint  in  which  her  illness  orifsinated ; 
—Held,  that  it  was  a  good  donatio  moHu  cattstf.  In 
re  Feo/and  Veal  v.  Veal,  29  Law  J.  Rep.  (!r.8.)Chane. 
821 ;  27  Beav.  808. 

Bills  of  exchange  payable  to  order  may  be  made 
the  subject  of  a  donatio  morHa  eav$d,  though  they 
were  not  iiidOTsed  to  t  he  donee.  JStmHn  v.  WegueUnf 
29  Law  J.  Rep.  (iv.8.}  Chanc.  828  n.;  27  Beav.  309. 


DOWER. 


[See  PKODVOTzoir  akd  Ivspeotion  or  Docu- 

1II1IT8.] 


Eliotioit. 
Whin  barbvd. 


(C)  Pbooiedinos  for. 

(D)   MoBVOAOB  BT  HuSBAlTDk. 


(A)  Elbotioit. 

A  testator  directed  his  trustees  and  executors  to 
aell  all  his  freehold  and  eopj^hold  estates,  and  gave 
one  half  of  the  proceeds  to  his  wife  absolutely,  and 
by  a  codicil  he  desired  that  his  personal  estate  should 
be  divided  in  the  same  proportions  as  his  real  estate : 
—Held,  that  the  testator's  widow  (married  before 
1884)  was  not  bound  to  elect  between  her  dower  and 
the  benefits  given  by  the  will.  Bendimg  v.  Bewtinff, 
26  Law  J.  Rep.  (v.s.)  Chanc.  469;  8  Kay  &  J.  257. 

(B)  Whxn  barbbo. 

A  oonveyanoe  of  real  estate  prior  to  the  3&4 
Will.  4.  c.  105.  to  A  B,  a  married  man,  to  uses  to 
bar  dower,  with  a  declaration  added,  "  to  the  intent 
that  the  present  or  any  future  wifb  of  the  aaid  A  B 
may  not  be  entitled  to  dower,"  will  not  as  against 
the  heir-Bt*law»  deprive  a  second  wife  married  ufbet 


the  passing  of  the  act,  of  her  dower.  Fry  v.  NobU, 
25  Law  J.  Rep.  (b.s.)  Chanc.  144;  7  De  Gex,  M.  ft 
O.  687;  24  Law  J.  Rep.  (n.8.)  Chanc.  691;  20 
Beav.  598. 

The  equitable  right  to  dower  entitles  a  widow  to 
costs,  if  it  is  disputed  by  the  party  to  whom  the 
estate  has  been  sold  by  the  heir-at-law.    Ibid. 

Where  upon  a  purchase  of  freehold  estate  the 
conveyance  deed  contained  a  declaration,  **  that  no 
widow  of  the  purchaser  should  be  dowable  out  of 
the  hereditaments,**  it  was  held  to  be  unnecessary, 
for  the  validity  of  the  declaration,  that  the  deed 
should  be  executed  by  the  parehaser.  Fairley  v. 
Tndc,  27  Law  J.  Rep.  (n.b.)  Chanc.  28. 

The  widow  of  an  intestate,  whose  estate  was  being 
administered  in  the  Court  of  Chancery,  being  entitled 
to  dower  out  of  his  entate,  joined  with  her  infant 
daughter,  who  was  the  intestate's  heiress-at-law,  in 
granting  a  lease  of  the  unopened  coal-mines ;  all  the 
covenants  and  reservations  being  entered  into  between 
the  infknt  and  the  lessee.  The  widow,- who  was 
appointed  guardian  of  her  daughter,  recdved  the 
rents  and  royalties  from  the  coal-mines,  and  paid 
them  into  court  on  her  daughter'a  account  Some 
time  afterwards  she  claimed  dower  out  of  the  eoal- 
rants  and  royalties.  The  Court  held,  that  the  widow 
stood  in  the  same  position  as  a  tenant  for  life  of  tho 
property  as  to  one-third,  and  although  she  had  no 
power  to  open  mines  herself,  she  had  power  to  pre- 
vent the  remainderman  from  opening  them;  but 
that  in  this  case  the  eil^  of  the  lease  and  the 
tntnsactions  between  the  parties  was  such  as  to  pre^ 
vent  the  widow  from  supporting  her  claim  to  dower. 
JHeken  v.  Homer ^  29  Law  J.  Rep.  (b.8.)  Chanc 
778;  IDr.  &Sm.  284. 

(C)    P&0CEEDIN08  FOB. 

A  husband  was  seised  in  fee  subject  to  a  truat 
term  to  secure  life  annuities,  and  to  pay  him  half 
the  surplus  rents : — Held,  that  his  widow  was  entitled 
to  have  her  dower  set '  out  at  once.  Stveaf  v.  Cave, 
24  Beav.  269. 

(D)  MORTOAOB  BT  HUSBAITO. 

Under  the  late  Dower  Act  <8  &  4  Will.  4.  c.  105.) 
a  widow  has  no  right  as  against  the  heir-at-law  fk 
her  deceased  husband,  to  be  indemnified  in  respect 
of  a  mortgage  created  by  the  deceased*  Jonea  v» 
/one%  4  Kay  &  J.  361. 

Therefore,  where  in  a  case  of  that  description  the 
mortgaged  property  had  been  sold  by  order  of  the 
Court  in  a  suit  for  administration  of  an  intestate's 
estate,— Held,  as  between  his  widow  and  his  heir, 
that  the  right  of  the  widow  to  dower  was  limited  to 
one-thiid  of  the  income  of  the  clear  surplus  of  the 
proceeds  of  the  sale  after  deducting  what  was  due 
upon  the  mortgage.    Ibid. 


DRAINAGE  ACTS. 

[See  Lawd,  and  Labb  Improtbmbbt  Aots— The 
Maintenance  of  Navigations  made  in  connexion  with 
Drainage  provided  for,  and  further  Provision  in 
relation  to  Works  of  Drainage  in  Ireland  made,  by 
19  &  20  Vict,  c  62.] 
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EASEMENTS. 

[See  CoMXOv — Watke  and  Watkboourse.] 

{A\  Implibb  Gbabt. 

(H)  Bights  to  Suppobt  or  amoibivq  Labd  ob 

Tbbbhbht. 
{C)  Aboibbt  Liobtb. 


(A)  Impuid  Gbaitt. 

Where  the  owner  of  two  or  more  adjoining  houaee 
mIIb  one  of  them,  the  purchaaer  of  sueh  hooM  ii^ 
without  any  expicat  reaenration  or  grant,  entitled  to 
the  benefit  of  all  drains  from  hia  houaee  and  ia,  on 
the  other  hand,  aubjeot  to  all  the  drains  necessary 
lor  the  enjoyment  of  the  adjoining  honaew  Such 
necessity  is  to  be  considered  with  reference  to  the 
time  of  the  conveyance,  as  matters  then  stood,  with* 
out  aileration,  and  without  reference  to  whether  any 
other  outlet  could  be  made  for  the  drainage.  Pyer 
y.  Carter,  26  Law  J.  Bep.  (n.8.)  Exch.  258;  1  HurK 
&  N.  916. 

Although  the  occupiers  of  contiguous  tenements^ 
held  under  one  title,  may  sometimes  set  up  implied 
grants,  from  the  original  owner,  of  easements  not 
exprassly  mentioned,  this  only  applies  to  such  casa^ 
nentsas  are  apparsntand  continuous,  that  is  to  say, 
clearly  indicated  by  the  condition  of  the  premises  at 
the  time  of  the  division  of  title*  and  if  the  premissa 
are  then  unfinished  aod  the  buildings  are  in  a  skele* 
ton  state,  so  that  though  there  are  openings  left  in 
the  walls,  it  is  uncertain  for  what  purpose  they  are 
intended,  whether  as  doors  or  windows,  and  if  as 
doors,  then  in  what  direction  and  to  what  extent  the 
ways  thereto  are  designed  to  be  used,--'-there  will  be 
no  such  implied  grants,  the  easements  not  being  ap* 
parent  and  continuous^  And  a  plan  attached  to  the 
grants,  if  it  leave  the  matter  equally  uncertain,  will 
not  aid  the  implication.  Olwfe  y.  Hti/rdimgy  27 
Law  J.  Rep.  (ba)  Exeh.  286. 

(B)  BlQBT  TO  SaPPOBT  or  ADJOIVIBQ  Labo  ob 

Tbnbmbst. 

In  an  action  by  a  revenioner  one  count  of  the 
declaration  alleged,  that  a  messuage  and  land  In  fiict 
received  lateral  support  from,  and  were  supported 
by  the  land  adjoining,  yet  the  defendant  wrongfully 
and  negligently  dug  and  made  excavations  in  the 
said  land  so  adjoining,  and  without  soifioiently  shoring, 
propping  or  otherwise  protecting  the  said  measuage 
and  land  from  the  effects  thereof,  and  thereby  de- 
priyed  the  messuage  and  land  of  their  said  support, 
wherdiy  the  land  and  messuage  sank*  Another 
count  stated  that  the  plaintiff  was,  by  reason  of  her 
said  interest  in  the  messuage  and  land,  entitled  to 
have  the  messuage  supported  laterally  by  oertain 
land  adjoining,  yet  the  defenduit  wrongfrilly  and 
n^ligently  dug  and  made  diven  excavations  in  the 
land  adjoining,  and  without  sufficiently  ahoring, 
propping  or  otherwise  protecting  the  said  messuage 
and  land,  and  thereby  deprived  the  said  messuage  of 
the  support  to  which*  the  plaintifiF  was  so  entitl^  as 
aforesaid,  wheraby  the  messuage  and  land  sank : — 
Held,  on  demurrer,  that  both  counts  disclosed  a  right 
of  action,  as  well  in  respect  of  the  injury  to  the  house 
as  to  the  land.  Bibby  v.  Cmitr,  28  Law  J.  Bep. 
(B.8.)  Exch.  182;  %  Hurl.  &  N.  168. 


Three  contiguous  houses  in  a  street  vinbly  leaned 
out  of  the  perpendigular  for  upwards  of  thirty  years, 
the  plaintiffs  house  leaning  on  B*b  house,  and  B*8 
house  leaning  on  the  defendants*  house.  On  the 
expiration  of.a  leaae  to  a  tenant,  the  defendants  took 
down  their  house,  the  effect  of  which,  by  removing 
the  support,  was  to  cause  B*8  house  to  fell  down,  and 
Bis  house  fidUng,  the  plaintiffli  house  fell:— Held, 
that  the  fell  of  the  plaintiff's  hoiise  did  not  give  him 
a  rjght  of  action  against  the  defendants,  for  that  Uie 
plaintiff  had  not  either  a  natural  or  acquired  right 
to  have  his  house  supported  by  the  defendants*, 
through  the  intermediate  house.  SdUmum  v.  Ui% 
Ftnlners'  Cosipai^,  28  Law  J.  Bep.(B.8.)  £xch.  870 ; 
4  Hurl.  &  JN.  686. 

SfmJbie — the  owner  of  an  ancient  house  is  entitled 
to  the  lateral  support  of  hia  neighbourls  land,  as  well 
for  the  house  as  for  the  surfece  of  the  soil  itself.  Htiml 
V.  PtQk$,  29  Iaw  J.  Bep.  (!i.fl.)  Chanc;  786;  John. 
705. 

(C)  Abcibbt  Lights. 

Where  the  plaintiff,  having  acquired  the  right  to 
the  pasasge  of  light  to  his  windows,  blocks  them  up, 
and  the  defendant,  while  they  are  blocked  up,  pur- 
chases the  servient  tenemetit  and  commences  build- 
ing on  it  so  as  to  obstruct  the  windows  if  open,  wher^ 
upon  the  plaintiff  re-opens  them  and  brings  an  action 
for  the  obstruction,  the  plaintiff^s  right  to  recover 
depends  upon  two  poiBts ;  that  he  did  not  so  dose 
his  lights  as  to  lead  the  defendant  to  incur  expense 
or  loss  on  the  reasonable  belief  that  they  had  been 
permanently  abandoned ;  nor  so  as  to  manifest  an 
intention  of  permanently  abandoning  the  right  of 
naing  them.  Stokoe  v.  Singen,  86  Law  J.  Bep.  (b.8.) 
Q.B.  267;  8  E.  &  K  31. 

In  an  action  for  an  injury  to  the  reversion  by  ob- 
structing ancient  lights,  it  is  sufficient  for  the  decla- 
ration to  shew  an  obstruction  which  may  cause  such 
injury,  especially  if  it  he  alleged  that  by  means 
thereof  the  plaintiff's  revenionary  estate  was  injured ; 
and  such  declaration  is  not  had  oB  demurrer  because 
the  obstructioa  is  one  which  is  capable  of  being 
shewn  at  the  trial  to  be  onlf  temporary,  and  not 
injurious  to  the  reversion.  TAe  MdropMam  Atto- 
datum  for  Imprcvifig  the  DwdLingt  of  the  Indu$triou$ 
Clastei  v.  Pttck,  27  Law  J.  Bep.  (ii.8.)  G.P.  680 ; 
6  Com.  B.  Bep.  N.&  604. 


EDUCATION. 

[The  Appointment  of  a  Vice-President  of  the  Com- 
mittee of  Council  on  Education  authorised  by  19 
&  20  Vict,  c  116.] 


EJECTMENT. 

[For  Hereditaments  forfeited  by  Breach  of  Cove- 
nant, see  Lkasb.  And  see  Lakdloed  and  Tsnant 
— Limitations,  Statute  or.] 

(A)  Whrt  MAniTAniABU. 
<B)   PRAOTIOB. 

>)  WrU. 

h)  AppuarmnM  of  Permm  noi  named, 

e)  Interrogatoriee. 
[d)  Mo^onfor  JudgwketU^and  MxeoHtion* 


353. 


EJECTMENT;  (A)  Whsv  xiiirTAnriBLK. 


i; 


e)  Trial  and  Bnitry  of  VerdidU 
)  Siayimg  Prooeedmffi^ 


(A)  Weiir  VAIffTAIirA.BLB» 


[See  Lboaot  (N),  Tudor  v,  (Ttaeii] 

A  piirty  may  claim  to  recover  in  ejectment»  both 
tipnn  his  own  title  and  upon  his  prior  posseasioO)  as 
sufficient  title  against  a  trespasser;  and,  fkiling  on 
the  former  groand,  be  may  then  rely  on  the  latter* 
Therefore,  irhere  parties,  claiming  under  a  lessee, 
and  suing  in  ejectment  s  person  who  had  got  into 
posspiision,  either  under  a  sub-tenant  of  the  plaintifls 
or  HS  a  mere  intruder,  attempted  to  prove  a  surrender 
of  a  prior  lease,  it  was  held,  that,  even  supposing 
they  bad  failed  to  do  so>  they  could  still  recover 
by  renson  of  prior  possession  against  a  wrong-doen 
Daviton  v.  (?aU,  26  Law  J.  Rep.  (jr.8.)  Ezch,  122; 
1  Hurl.  &  N.  744. 

The  doctrine  of  ThatMU  v.  Cook,  that  when  a 
lessor  grantit  a  new  lease  to  a  third  party,  with  con- 
sent of  the  former  lessee,  there  is  a  sunender  by  act 
and  operation  of  law,  is  not  to  be  considered  as  over* 
ruled,  and  will  be  acted  upon  by  the  Court;  and 
possession  by  a  third  party  of  a  lease  and  of  the 
demised  premises,  and  his  obtaining  a  renewal  of  the 
lease  according  to  usage,  under  which  the  old  lease 
was  delivered  up  and  cancelled,  was  held  to  be  evi- 
dence of  the  assent  of  the  original  lessee*    Ibid* 

An  action  of  ejectment  for  land  taken  possession 
of  by  the  defendants,  a  railway  company,  for  the 
purposes  of  the  railway,  under  incomplete  prooeed* 
ings,  pursuant  to  the  Lands  Clauses  Consolidation 
Act,  1845,  was  referred  to  arbitration,  the  order  of 
reference  providing  that  the  cause  and  all  matters  in 
difference  between  the  parties  should  be  referred, 
and  that  the  arbitnitor  should  decide  what  sam 
should  be  paid  by  the  defendants  to  the  plaintiff,  as 
the  price  of,  or  compensation  for  the  lands  of  the 
plaintiff  which  the  defendants  had  taken  for  the 
purpose  of  their  railway ;  the  plaintiff  agreeing  to 
execute  such  a  conveyance  a  the  arbitrator  might 
direct,  and  that  the  money  paid  into  the  Bank  of 
England  should  be  disposed  of  as  the  arbitrator 
should  direct*  The  arbitrator  directed  that  the 
verdict  entered  for  the  plaintiff  should  stand,  and 
awarded  a  sum  to  be  paid  to  the  plaintiff,  as  the 
price  of  and  compensation  for  the  land  of  the  plain- 
tiff which  the  company  had  at  the  time  of  the  making 
of  the  said  order  of  reference  taken  for  the  purposes 
of  their  railway,  and  directed  the  amount  to  be  paid 
to  the  plaintiff  out  of  the  money  in  the  Bank  of 
England,  and  the  residue  to  be  paid  to  the  defen- 
dants; and  he  farther  awarded  that  these  were  no 
other  matters  in  difference  between  the  parties,  and 
that  the  above  payments  were  to  be  made  and  taken 
in  full  satisfaction  and  discharge  of  all  matters  in 
difference  between  them.  It  appeared  that  the 
money  in  the  Bank  included  the  purchase-money  of 
other  land  of  the  plaintiff  of  which  the  defendants 
had  lawful  possession,  and  the  plaintiff,  treating  the 
sum  awarded  as  applicable  to  that,  issued  a  writ  of 
hab.  fa.  potiemonem^  and  was  put  in  posMssion,  and 
now  brought  an  action  for  mesne  pro€ts: — Held, 
that  the  action  was  not  maintamable,  the  mesne 
profits  being  included  in  the  reference  and  award* 
iSsm&Js— that  the  plaintiff  had  no  i%bt  tomeoutthe 


writ  of  habere  faeiat  jmimsmmsmi.    SmaUey  v.  ike 
BloMwm  RaiL  Co.,  27  Law  J.  Rep.  (m.s.)  lilxcb.  65. 

In  ejectment  by  a  judgment  creditor  on  a  writ  of 
deffUf  the  writ,  with  the  inquisition  .and  the  return 
thereupon,  stating  that  the  defendant,  the  judgment 
debtor,  was  possessed  of  the  property,  constitute 
sufficient  eridence  of  the  plaintiffls  titie  to  reoover ; 
and  as  between  the  elegU  creditor  and  the  judpnent 
debtor,  the  return  to  the  Inquisition  is  conclusive,  at 
all  events  down  to  the  date  of  the  return,  so  that  the 
defendant  cannot  set  up  a  title  in  a  third  party 
arising  prior  to  that  date*  Martin  v.  Smith,  27  Law  J. 
Bep.  (js.B.)  Ezch*  817. 

A,  being  lessee  for  a  term  of  years  of  lands,  the 
lessor  devised  them  in  fbe  to  A*s  wife*  A  had  issue 
by  his  wife:— Held,  that  A  held  the  term  and  the 
fbe  in  separate  and  distinct  rights,  and  that  the  term 
was  not  merged,  and  that  the  fact  that  A  had  issue 
by  his  wife  made  no  difference^  for,  the  vrife  being 
still  alive,  the  tenancy  by  the  courtesy  was  only  ini- 
tiate^ and  not  consummate*  Therefore,  the  grantee 
under  the  will  of  the  lessor  of  a  rent-charge»  with  a 
power  of  entry  on  the  lands,  could  not  enter  or  main- 
tain ejectment  during  the  term.  JotHBi  v*  Daviet, 
29  Law  J.  Rep.  (h.b.)  Exch.  374;  5  Hurl*  &  N.  766. 

By  the  Hindoo  law,  no  words  of  inheritance  are 
necessary  to  pass  the  freehold  of  land  to  the  heiia. 
A  freehold  interest  cannot  be  created  by  parol  or 
by  an  informal  written  instrument*  Disputes  arose 
between  the  Indian  Government  and  an  adjacent 
proprietor,  M  S»  respecting  a  piece  of  allaTian  land 
gained  by  accretion,  of  which  M  8  was  then  in  poe» 
session*  The  Indian  Government  required  the  land 
for  public  improvements.  After  some  correspon* 
dence  between  the  Government  and  M  S^  an  agree* 
ment  was  entered  into,  by  which  M  6  undertook  to 
relinquish  all  claim  to  the  proprietary  right,  and 
to  rent  the  land  firom  the  Government,  upon  condi* 
tion  of  the  latter  allowing  him  to  remain  in  posses- 
sion nntUthe  projeoted  public  improvements  rendered 
it  necessary  for  him  to  vacate  the  land*  Possession 
was  given  to  Government,  M  8  holding  the  land 
from  the  Government  at  a  fixed  rent,  and  under- 
taking to  quit  possession  at  a  month  *s  notice.  Im- 
provements in  the  neighbourhood  having  been  made 
by  the  Government,  and  M  8  being  d^>  notice  to 
quit  was  served  on  M  S*s  representatives,  who  refused 
to  quit,  on  the  ground  that  the  improvements  were 
not  such  public  improvements  as  were  contemplated 
by  the  correspondence  and  agreement*  In  eject- 
ment by  the  Govemment,-^Held,  first,  that  M  8 
was,  under  the  agreement,  a  mere  tenant  at  wilL 
8econdly,  that  ejectment  was  maintainable  by  the 
Government  for  recovery  of  the  land,  and  that  M  8"^ 
representatives  had  no  defence  at  law  to  the  action* 
Judgment  of  the  Supreme  Court  affirmed,  without 
prejudice  to  such  equitable  rights  as  M  8  might  have 
under  the  correspondence  and  agreement*  SreemmUif 
Anumdemoheff  Jheaee  v.  J>oe,  on  the  denUe$  of  the 
Ait  India  Co.,  18  Moore'k  P.a  162. 

(B)  Praoticb. 

(a)  WrU. 

Tenants  in  common  can  recover  in  ejectment 
under  the  Common  Law  Procedure  Act,  1852,  in  a 
joint  writ,  the  whole  of  the  property  to  which  they 
are  entitled  in  common.  MUes  y.  BlUee,  27  Iiaw  J* 
Rep.  (ir.s.)  Q.B.  816;  E*  K  &  E.  81.  . 
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Where  a  writ  in  ejectment  has  not  heen  addieoed 
to  but  has  been  eerTed  on  the  tenant  in  poMemon, 
it  18  questionable  whether  the  tenant  can  apply  to 
set  the  writ  aside  as  iiregalar^  But  if,  instead  of  so 
applying,  he  applies  for  particulars  or  for  other  in*> 
formation,  and  allows  ten  days  to  elapse,  he  will  be 
deemed  to  have  waived  the  irregularity,  supposing  it 
to  be  such,  and  his  application  should  then  be  not 
to  set  aside  the  writ,  but  to  be  allowed  to  appear  and 
defmd.  Thomp$on  t.  Slade,  26  Law  J.  Bep.  (n.b.) 
Ezoh.  806. 

(b)  Appeaitamce  ^fPerwM  not  namocL 

In  ejectment  by  the  devisees  of  a  person  who  had 
died  seised,  and  had  let  in  as  tenants  the  defendants^ 
who  had  (since  action)  paid  rent  and  attorned  to  the 
phuntifis,  it  was  held,  that  certain  persons  who 
ckirned  to  be  entitled  to  an  estate  in  remainder  in 
fee,  but  who  had  never  been  scknowledged  by  the 
tenants^  were  not  entitled  to  be  let  in  to  defend  as 
landlords,  they  not  being,  by  themselves  or  their 
tenants,  in  possession  of  the  land  in  question.  WkU* 
wrrik  V.  ffwnphrey,  29  Law  J.  Rep.  (ir.fl.)  Exch* 
118;  5HurL&N.185. 

(c)  InterrogcUoriei, 

The  following  interrogatories  were  allowed  to  be 
pat  by  the  defendant  to  the  pbiintift  in  ejectment: 
First,  in  what  chancter  or  in  what  right  do  you,  and 
esch  of  you,  claim  to  be  entitled  to^he  possession  of 
the  premises  claimed  by  you  in  this  action  ?  Secondly, 
do  you,  or  any  of  you,  claim  to  be  entitled  to  the 
same  as  heifa«t-law  of  Henry  Flitcroft,  deceased  ? 
Thirdly,  if  so,  how  do  you  allege  that  you,  or  any 
of  you,  are  his  heirs-at-Iaw,  and  through  what  links 
do  you  tmce  such  heirship?  Fourthly,  do  yoU)  or 
any  of  you,  daim  to  be  entitled,  as  grantees  from  or 
trustees  for  any  person  or  persons  claiming  to  be 
hein«t-law  of  the  said  Henry  Flitcroft?  Fifthly, 
if  so,  who  is,  or  are,  the  person  or  persons  whose 
grantees  or  trustees  you,  or  any  of  you,  claim  to  be, 
and  how  do  you  allege  tiiat  such  person  or  persons  is 
or  are  the  heits-at-Iaw  of  the  taid  Henry  FlitcrofV, 
and  through  what  links  do  you  trace  such  heirship? 
Sixthly,  have  you,  or  any  of  you,  any  right  to  or 
intenst  in  the  laid  premises,  except  as  i2fbresaid>  and 
if  so,  what  is  the  nature  of  such  right  or  interest? 
FlUcrofi  r,  Fletcher,  25  Law  J.  Bep.  (k.8.)  Exch. 
94;  11  Exch.  Rep.  648. 

Although,  under  section  51.  of  the  Common  Law 
Procedure  Act,  1864,  providing  that  in  all  causes, 
by  order  of  a  Court  or  a  Judge,  the  plaintiff  may, 
with  the  dedaration,  or  the  defendant  with  the  plea, 
or  either  of  them  by  leave  of  the  Court  or  a  Judge 
may  at  any  other  time>  deliver  to  the  opposite  party 
interrogatories  in  writing  upon  any  matter  as  to 
which  discovery  may  be  sought,  the  defendant  in 
ejectment  may  be  allowed  to  deliver  interrogatories 
to  the  plaintiff  as  to  the  character  or  right  or  title 
nnder  which  he  claims  to  be  entitled  to  the  premises 
claimed  by  him  in  the  action— iTK^ero/E  v.  PUUker; 
yet,  the  defendant  in  ejectment  cannot  be  ordered 
to  answer  interrogatories  of  a  similar  character  oti 
the  part  of  the  plaintiff.  And,  therefore,  where  the 
plaintiff  claimed  as  heir-at-law,  he  was  not  allowed 
to  interrogate  the  defendant  whether  he  claimed  as 
heir;  and  if  so,  how;  as  grantee  or  in  any  other 
right  or  intereit;  And  if  so^  of  what  nature  such 


right  or  interest  might  be.    HwUm  v.  BvU,  26  Law 
J.  Rep.  (Er.8.)  Exch.  267;  2  Hurl.  &  N.  249. 

(d)  MotUmfor  Judgment  and  MxeeiUion, 

A  motion  for  leave  to  sign  judgment  and  issue 
execution  under  the  21t)th  section  of  the  Common 
Law  Procedure  Act,  1862,  may  be  made  to  the 
Gouri,  and  is  absolute  in  the  first  instance.  Ttmem 
V.  iTeen,  2  Com.  B.  Rep.  N.S.  884. 

(e)  Tritd  and  Entry  of  VerdicL 

In  an  action  of  ejectment,  entered  at  the  Asrizee^ 
the  defendant  not  appearing  when  the  cause  was 
called  on  for  trial,  the  plaintiff^s  counsel  at  once  took 
a  verdict ;  immediately  after  which  the  defendant's 
counsel  came  into  court,  strictly  in  time  (by  the 
clocks  of  the  Assise  town),  and  ready  to  try;  which 
the  plaintiffs  attorney  refused  to  oonsent  to:  the 
Court  let  the  defendant  in  to  try  without  termn. 
Omrtie  V.  JfonA,  28  Law  J.  Rep.  (V.B.)  Exch.  86; 
8  HurL  &  N.  866. 

Where  the  defendant  in  ejeotment  defends  for  tho 
whole  of  the  land  mentioned  in  the  writ,  and  the 
plaintiff  makes  out  a  right  to  the  possession  of  part 
only,  he  is  not  entitled  to  enter  a  general  verdict; 
but  the  defendant  is  entitled  to  have  the  verdict 
entered  in  the  form  pointed  out  in  section  180.  of  the 
Common  Law  Procedure  Act  1852,  and  Schedule 

A.),  No.  17.    AlcoO:  v.  WUehaw,  29  Law  J.  Rep. 

;n.8.)  Q.B.  148. 

(/)  Staying  Proceedinffi, 

A  Judge  at  chambers  has  jurisdiction,  under  the 
Common  Law  Procedure  Act,  1852,  s.  219,  to  order 
a  stay  of  proceedings,  on  payment  of  principal,  in« 
terest,  and  costs.  iMwrence  t.  ffogben,  26  Law  J« 
Rep.  (ir.fl.)  Exch.  55. 

The  Courts  will)  in  some  cases,  stay  the  proceed- 
ings of  a  second  action  of  ejectment  until  the  costs 
of  a  former  action  are  paid,  although  the  plaintiff 
claims  by  title  paramount  to  the  plaintiff  in  the 
former  action.  Thus,  where  the  plaintiff  was  the 
fether  of  the  ftmner  claimant,  and  it  appeared  that 
he  was  cognisant  of  the  former  action,  and  remained 
out  of  the  way  to  allow  evidence  to  be  given  of  his 
supposed  death,  and  that  both  fhther  and  son 
claimed  title  flrom  a  common  ancestor,  through  the 
same  pedigree,  the  Court  stayed  the  proceedings 
until  payment  of  the  costs  of  the  action  by  the  son. 
Morgan  t.  Nicholk  27  Law  J.  Rep.  (h.8.)  Exch. 
885;  8HurLft  N.  216. 
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ELEGIT* 

[See  SHiBirr^  Poundage.] 

Upon  an  inquisition  on  a  writ  of  elegit,  proof  of 
possesrion  or  receipt  of  the  rent  of  the  land  by  the 
party,  is  primd  faoie  evidence  of  title.  Bamee  v. 
Warding,  Offleial  Ateignee  of  the  Royal  BritiA 
Bank,  1  Com.  B.  Rep.  N.S.  668. 


(A) 
(B) 


BMBEZZLEMENT. 
[See  LiLEOiHT.] 

EmittLnnnT  or  Lajmutt. 

Who  is  i.  Sbrtaut  witbiv  thi  Stitutb. 
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EMBEZZLEMENT. 


(C)  RioskPT  or  HoNET  oir  Acoouvt  or  thi 

Mastkb. 

(D)  Nov-AcoouMTiiro. 
(E)'0wNBA8Hip  or  Propkrtt. 


(A)  EXBBZZLBMBVT  OB  LaBCENT. 

The  prisoner  iras  indicted,  under  the  statute  S 
Will.  4.  c.  4.  8.  1,  for  that  he,  being  employed  in  the 
public  service  and  entrusted  by  virtue  of  such  em- 
ployment with  the  receipt  and  custody  of  money, 
the  property  of  the  Queen,  did,  by  virtue  of  such 
employment,  receive  5,000/.  on  account  of  the  public 
service  of  the  Queen,  and  the  said  money  fraudu* 
lently  and  feloniously  applied  to  his  own  use.  The 
count  concluded  charging  that  the  tiud  prisoner  the 
laid  money  in  manner  and  form  aforesaid  did  steal, 
take  and  carry  away,  against  the  statute,  &c  The 
prisoner  was  an  officer  of  Inland  Revenue.  It  was 
his  duty  to  receive  certain  taxes.  By  his  accounts 
it  appeared  that  the  balance  in  his  hands  was  much 
larger  than  he  was  entitled  to  retain.  The  Surveyor 
General  shewed  him  an  extract  fh>m  his  accounts, 
stating  a  balance  against  him  of  5,214/.  The  pri- 
soner said  he  knew  it  was  about  that  sum,  but  he 
was  not  prepared  to  pay  it  over.  The  surveyor  then 
reminded  him  that  there  was  a  balance  of  Excise 
duties  Alone  of  800Z.  standing  against  him  f^om  the 
previous  Monday,  which  was  a  receipt  day  at  T. 
The  prisoner  then  took  out  28  H.  and  said  that  was 
all  the  money  he  had  in  the  world.  On  being  asked 
what  he  had  done  with  the  rest,  he  said  he  hiut  spent 
it  in  an  unfortunate  speculation : — Held,  that  there 
was  evidence  that  he  bad  fraudulently  applied  to  his 
own  use  a  part  of  the  sum  of  800/.  he  had  received 
at  T,  and  was  therefore  liable  to  be  convicted  under 
the  statute.  The  Qitem  v.  Moah,  25  Law  J.  Rep. 
(n.8.)  M.C.  66 ;  Dears.  C.C.  626. 

Q^MJBre — whether  he  could  not  upon  the  evidence 
stated  have  been  convicted  of  fraudulently  applying 
other  parts  of  the  5,000/.  than  the  800/.     Ibid. 

Held,  also,  per  Pollock,  C.B.,  that  the  prisoner 
might  have  been  indicted  simply  for  stealing  the 
money,  and  that  under  such  an  indictment  the 
special  facts  necessary  to  bring  him  within  the  penal 
provisions  of  the  statute  might  have  been  given  in 
evidence.    Ibid. 

A  foreman  employed  to  sell  goods  sold  some  to  a 
customer,  who  bought  them  bond  fid^  as  bought 
from  the  master,  and  paid  the  foreman  for  them. 
The  foreman  did  not  enter  the  sale  in  his  books  or 
account  for  the  price  to  his  master,  as  in  duty 
bound,  but  concealed  the  whole  transaction  and  em^ 
ployed  the  money  for  his  own  use; — Held,  that  the 
foreman  was  not  guilty^  of  stealing  the  goods,  as  the 
sale  was  binding  as  between  the  buyer  and  the  mas* 
ter,  but  that  his  offence  was  embeszling  the  price. 
The  Quem  v.  BeU»,  28  Law  J«  Rep.  (n.b.)  M.C. 
69;  Bell's  C.C.  90. 

(B)  Who  is  ▲  Sebyavt  within  the  Statute. 

The  Great  Western  Railway  Company  and  three 
other  railway  companies  whose  lines  meet  at  C  hnve 
a  common  station  there,  under  the  management  of 
a  station  committee,  composed  of  some  directors 
of  each  company.  This  committee  appoints,  pays 
and  dismisses  all  servants  employed  at  the  station, 


and  among  others  the  delivery  clerks  who  are  tm* 
ployed  to  deliver  paroela^  arriving  at  C  by  any  of  the 
railways,  throughout  C  and  its  neighbeurbood,  and 
to  receive  the  sums  charged  for  their  carriage,  and 
to  pay  them  over  at  night  to  the  chief  clerk  in  the 
parcel  office  there.  The  particulars  respecting  each 
parcel  are  entered  in  the  delivery  clerk's  book  before 
be  delivers  them.  The  chief  clerk  paya  over  tho 
whole  money  received  from  the  delivery  clerks  to 
the  cashier  of  the  station  committee,  who  keeps  a 
separate  account  for  each  company  and  daily  pays 
over  to  each  its  proportion  of  the  receipts.  The 
prisoner,  a  delivery  clerk  at  C,  on  a  particular  day, 
teceived  among  other  parcels  one  which  came  by  tho 
Great  Western  line,  for  which  5c.  was  charged  in 
his  book.  He  delivered  the  parcel  and  received  the 
sum,  but  he  altered  the  5t.  into  3s.,  and  after  that» 
at  night,  duly  accounted  for  the  sums  as  they  then 
stood  in  his  book,  keeping  bnck  the  2s.  difference  :~- 
Held,  that  in  an  indictment  for  embeislement,  the 
prisoner  might  be  described  as  the  servant  of  the 
four  companies  or  as  the  servant  of  the  committee. 
The  Queen  v.  Baylep,  26  Law  J.  Rep.  (m.8.)  M.C.  4 ; 
Dears.  &  B.  121. 

The  piiitoner  kept  a  refreshment  house,  and  was 
employed  by  the  prosecutors  to  get  orders  for  their 
goods,  to  collect  the  money  and  pay  it  over.  He 
was  paid  by  commission*  He  was  to  go  about 
among  the  farmers  to  get  orders,  but  no  definite 
time  was  to  be  spent  in  so  doing.  He  was  styled 
by  them  their  agent  for  the  particular  district.  The 
prosecutors  had  a  store  at  B,  under  the  control  of  the 
prisoner,  who  supplied  customers  from  the  stores 
pursuant  to  the  orders  he  obtained.  In  order  to 
obtain  the  security  of  a  guarantee  society  for  the 
prisoner^  conduct,  and  in  compliance  with  their 
regulations,  it  was  arranged  that  the  prosecutors 
should  pay  the  prisoner  a  salary  of  1/.  a  year.  The 
prisoner  having  got  into  arrear  was  treated  by  the 
prosecutors  as  a  debtor  for  the  amount*  The  pri^ 
soner  fraudulently  appropriated  money  which  he 
received  from  customers,  and  gave  a  false  account: 
— Held,  that  a  conviction  for  embeszlement  could 
not  be  sustained,  as  the  above  fiicts  did  not  establish 
that  the  prisoner  was  the  servant  of  the  prosecutors. 
The  Queen  v.  Walker,  27  Law  J.  Rep.  (h.8.)  ALC. 
207;  Dears.  &  B.  600. 

(C)  Rbosipt  or  Monbt  oir  Account  or  thb 

Master. 

An  agent  to  a  railway  company  for  delivering 
their  parcels  employed  his  owa  cart  and  his  own 
servant,  the  prisoner,  to  carry  them  out.  The  agent 
was  responsible  to  the  company  for  all  monies  col- 
lected by  his  servants.  It  was  the  duty  of  the 
prisoner  to  receive  the  paroek  from  a  clerk  to  the 
company,  to  deliver  them,  to  collect  the  mom'es  due, 
for  the  carriage,  to  the  company  according  to  a  book 
furnished  him  by  the  clerk  in  question,  and  to 
account  to  the  same  clerk  for  the  sums  received. 
The  prisoner  collected  some  monies  due  to  the  com- 
pany for  the  carriage  of  parcels  and  gave  receipts  in 
the  name  of  the  oompany.  He  did  not  account 
either  to  the  clerk  or  his  master,  or  to  any  one  else, 
for  these  sums,  but  appropriated  them  to  his  own 
use: — Held,  that  the  prisoner  might  be  convicted  on 
a  charge  of  embeislement  as  Sie  servant  of  the 
agent,  for  though  he  received  the  Booney  *'in  the 
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snme**  of  the  company,  he  received  ft  '*  on  account** 
of  hie  master.  The  Queen  ▼.  Thorpe^  27  Law  J. 
Rep.  (1.8.)  M.C.  264;  Dears.  &  B,  £62. 

(D)  Now- Accounting. 

It  was  the  dutj  of  the  prisoner  to  receive  remit* 
tances  from  customers  for  his  employers,  to  enter  the 
amoants  received  in  a  cnsh-book|  to  fttmish  an  extract 
from  the  cash-book  to  the  cashier,  also  to  enter  the 
amount  to  his  masters*  credit  in  a  bankers*  book,  and 
to  pay  the  amount  with  others  from  time  to  time  into 
the  bank.  He  was  further  to  enter  each  amount 
in  his  matters*  ledger  to  the  credit  of  the  customer 
who  paid  it.  The  prisoner,  having  received  a  sum 
of  money  from  a  customer,  did  not  enter  it  in  the 
rash'book,  or  in  the  extract  furnished  to  the  cashier, 
or  in  the  bankers*  book,  or  pay  the  amount  into  the 
hank  for  his  masters ;  but  he  entered  it  to  the  credit 
of  the  customer  in  the  ledger: — Held,  that  entering 
the  amount  in  the  ledger  did  not  exempt  the  prisoner 
from  liability  to  the  charge  of  having  embeuled  the 
money.  The  Queen  v.  Litier,  26  Law  J.  Rep.  (n.8.) 
H.a  26;  Dears.  &  B.  118. 

(£)  OwNBBSHiF  or  Pbopkbtt, 

The  prisoner,  who  was  the  clerk  to  a  savings  bank, 
was  convicted  on  an  indictment  charging  him  with 
embeszlement,  the  property  being  laid  in  A  B.  In 
order  to  prove  that  A  B  was  a  trustee  of  the  bank  he 
was  called  as  a  witness,  and  stated  that  since  the  com* 
mission  of  the  offence  he  had  been  acting  as  a  tru8< 
tee ;  but  that  before  that  date  he  had  attended  only 
one  meeting,  having  on  that  occasion  been  requested 
to  do  so  lest  there  should  be  a  deficiency  of  trustees; 
bat  he  was  also  a  manager  of  the  bank,  and  it  did 
■ot  appear  that  any  act  was  done  by  him  at  that 
meeting  which  he  might  not  have  done  as  a  manager: 
-—Held,  that  this  was  insufHcient  evidence  of  acting 
to  support  the  inference  of  the  legal  appointment  of 
A  B  as  a  trustee,  and  that  the  conviction  was  wrong. 
Re^ma  t.  Enex,  Dears.  &  B.  869. 


EQUITABLE  PLEADINGS. 
[See  Plbading,  at  Law.] 


ERROR. 


fQuASHiKO  AND  SETTING  AsiBB,  AUeyne  ▼. 
Regina,  5  E.  &  B.  399j  6  Law  J.  Dig.  279— Prao- 
TicB  AND  Pbocbdure,  JUffiiM  Y.  ScoU,  5  £,  &  B. 
1 ;  6  Law  J.  Dig.  279. — And  see  Jubt— Pbactxcb, 
AT  Law.] 

The  Court  refused  to  allow  execution  to  issue,  not- 
withstanding proceedings  in  error,  under  the  150th 
■ection  of  the  Common  Law  Procedure  Act,  1852^ 
it  being  stated  that  the  writ  of  error  was  brought 
hamd  JUe,  under  the  advice  of  counsel,  and  not  for 
the  purpose  of  delay,  and  it  not  appearing  that  the 
grounds  of  error  were  so  fHvolous  as  not  to  admit  of 
argument.  JSToU  t.  Ctmder,  26  Iaw  J.  Rep.  (n.s.) 
G.P.  251;  2  Com.  B.  Rep.  N.S.  49. 

Where,  upon  an  indictment  in  a  colonial  court 
proceeding  by  course  of  common  law,  the  prisoner  has 
been  eonvicted  of  a  criminal  offence,  and  is  in  exe- 
ontioB  of  the  sentence^  the  Court  of  Queen's  Bt^ch 


will  not  grant  a  writ  of  error  to  bring  up  the  record 
of  the  conviction,  unless  the  Attorney  General  has 
issued  his  fiat  for  a  writ  of  error.  Nor  will  the  Court, 
without  such  fiat,  direct  a  eertiorari  to  iewue  for  the 
purpose  of  bringing  up  the  record,  and  bringing  a 
writ  of  error  upon  it  £x  parte  Leea,  E.  B.  &  £. 
828. 

A  writ  of  habeas  eorpua  is  not  grantable  in  general 
where  the  party  is  in  execution  on  a  criminal  charge, 
after  judgment,  on  an  indictment  according  to  the 
course  of  the  common  law.    Ibid. 


ESTOPPEL. 
[See  Shb&ifp.] 

(A)  Bt  Pbocbbdinos  in  Rem. 

(B)  By  Account. 

(C)  By  Conduct. 

(D)  Fbom  Denying  Title  or  Laitdlord  an^ 

Rsybbsionbb. 


(A)  Bt  Pbocesdings  iv  Rem. 

To  a  replication,  taking  issue  on  a  plea  of  a  public 
right  of  way  to  a  declaration  for  trespass,  q,  e.  /.,  the 
defendant  rejoined,  by  way  of  estoppel,  that  J  Pand 
others,  being  seised  in  fee  of  the  locue  in  quo,  were 
indicted  and  convicted  for  a  nuisance  in  obstructing 
the  way  in  question,  and  on  proof  of  the  abatement 
were  fined,  and  that  the  plaintiff  afterwards  took 
possession  of  the  land  as  truntee  for  J  P  and  others^ 
and  was  privy  in  estate  to  them,  and  that  the  defen- 
dant was  one  of  the  prosecutors  of  the  said  indict- 
ment:—«Held,  on  demurrer,  that  the  rejoinder  was 
bad,  the  indictment  not  operating  by  way  of  estoppel 
on  the  plaintifl".  Peine  t.  NuUal,  25  Law  J.  Rep. 
<N.8.)  Exch.  200;  11  Exch.  Rep.  66^. 

In  an  action  for  compensation  in  damages,  eemblSf 
it  is  no  answer,  even  by  way  of  equitable  defence, 
that  a  Court  of  equity  has  given  judgment  against 
the  plaintifiF  on  a  bill  filed  by  him  against  a  defen* 
dant  and  a  third  party,  for  relief  upon  the  same 
matters ;  even  although  it  is  alleged  in  the  plea  that 
the  bill  was  for  the  same  grievances  and  causes  of 
suit,  and  although  it  appears  that  the  transactions 
arose  out  of  a  partnership ;  so  that  possibly  the  Court 
of  equity  might  have  had  jurisdiction ;  for  non  e<m* 
eiat  that  the  Court  of  equity  did  not  dismiss  the 
bill  on  the  very  ground  that  the  plaintiffis  remedy 
was  at  law.  And  a  defendant  will  not  be  allowed  to 
plead  such  a  plea,  at  all  events,  along  with  several 
others  and  a  demurrer,  a  Judffe  at  chambers  having 
already  refused  the  leave.  CoUime  y.  Cave,  27  Law 
J.  Rep.  <N.a.)  Exch.  146. 

The  title  of  the  underwriters  to  the  cargo  of  an 
abandoned  vessel  does  not  date  from  the  acceptance 
of  the  abandonment,  but  has  relation  back  to  the 
time  of  the  loss.  CammeU  v.  Sewell,  27  Law  J.  Rep. 
(N.s.)  Exch.  447;  8  Hurl.  &  N.  617. 

A  foreign  vessel  sailing  with  a  cargo  of  timber, 
consigned  from  a  foreign  port  to  Hull,  went  ashore 
on  the  coast  of  Norway.  The  captain,  without  wait- 
ing for  instructions  from  the  consignee,  and  without 
anv  absolute  necessitv,  made  sale  bv  auction  of  the 
timber,  in  the  manner  prescribed  by  the  law  of 
Norway,  and  the  purchaser  GonBigned  the  timber  to 
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the  defendants  for  sale  on  his  behalf.  The  agents 
of  theplaintifb'  underwriters,  who  had  receiTed  notice 
of  ahsiidonment  before,  but  had  accepted  it  after  the 
sale,  in  the  mean  time  instituted  a  suit  in  the  superior 
Diocesan  Court  of  Drontheim,  against  the  captain 
and  the  purchaser,  to  set  aside  the  sale,  and  to  compel 
the  purchaser  to  deliver  up  the  cargo  to  the  under- 
writers. That  Court  conBrmed  the  sale.  In  an 
action  of  trover,  subeequentlj  brought,  by  the  plain- 
tifls,  against  the  London  consignee  of  the  purchaser 
for  the  recovery  of  the  cargo, — Held,  first,  that  the 
title  of  the  plaintifishad  relation  beck  to  the  alleged 
loss,  and  that,  therefore,  they  were  entitled  to  main- 
tain trover  for  the  conversion  occurring  before  the 
acceptance  of  the  abandonment ;  but,  secondly,  that 
the  judgment  of  the  Norwegian  Court  was  conclu- 
sive, and  operated  as  an  estoppel  on  the  plaintiffs* 
claim;  thirdly, that  aa  a  judgment  tn  rf«^  it  did  not 
require  to  be  specially  pleaded,  but  was  conclusive 
eridence  upon  tbe  plea,  that  the  goods  were  not  the 
}>1aintifls\    Ibid. 

QwBre — ^if  the  case  had  rested  upon  the  sale  alone, 
whether  its  effect  as  giving  a  valid  title  to  the  pur- 
chaser should  be  considered  with  reference  to  the 
law  of  Norway  or  to  the  law  of  Elngland.    Ibid. 

(B)  Bt  Aooouht. 

The  fact  of  a  tradesman  delivering  an  invoice  or 
account  in  which  goods  are  described  as  bought  iW>m 
him,  does  not  operate  as  an  estoppel,  so  as  to  prevent 
his  shewing  that  he  was  not  in  truth  the  seller* 
Therefore,  where  in  an  action  for  not  delivering  the 
agreed  quantity  of  ale  purchased  by  the  plaintifis^ 
and  for  improperly  packing  it,  the  proof  on  the  pari 
of  the  plain  tifis  consisted  of  an  invoice  of  the  ale,  made 
out  by  the  defendant,  and  delivered  to  the  plaintiffii 
with  a  printed  heading,  **  Bought  of  J  E**  (the  defen- 
dant), and  payment  of  the  amount  chai^ged  was 
shewn  to  have  been  subsequently  made  tothedefen* 
dant, — Held,  that  the  defendant  was  not  estopped 
from  proving  that  the  ale  was  bought  by  the  plaintiffii 
from  a  thinl  person,  and  included  in  an  invoice  of 
the  defendant  at  the  phuntifis'  request,  for  the  pur* 
pose  of  their  paying  the  amount  with  greater  facility* 
folding  t.  £UmU,  24  Law  J,  Rep.  (n.s.)  Ezch. 
184 ;  6  Hurl.  &  N.  117. 

An  agent  appropriating,  in  his  accounts  with  his 
principal,  sums  received  to  the  payment  of  specific 
items,  IS  estopped  from  disputing  the  payment  of 
those  items.  Where,  therdfore,  the  agents  of  a 
foreign  ship  fomished  coals  to  the  ship  on  several 
Toyages,and  the  accounts  for  the  several  voyages 
were  balanced  and  settled,  they  were  estopped  from 
appropriating  the  receipts  to  a  previous  agency 
account  for  the  ship,  and  suing  the  ship  for  the  coals 
as  necenaries  supplied  and  unpaid  for.  The  Wett 
Frie$kmd,  1  Swab.  Ad.  Ca.  456. 

Where  a  ship  is  arrested  for  a  specific  demand,  the 
amount  cannot  be  referred  to  the  Registrar,  unless 
it  appears  that  something,  in  any  eyent,is  due.  Ibid. 

(C)  Br  CoxDuoT. 

The  plaintifF  in  order  to  protect  his  personal  effects 
from  his  creditors,  delivered  the  actual  possession  of 
them  to  the  defendant;  and  in  order  that  the  latter 
might  appear  to  be  the  true  owner,  he  made  a  priced 
mvotce  of  the  articles,  and  gave  a  receipt  to  the  de- 
fendant for  the  amount  asonanle: — Held,  that  the 


plaintiff,  as  between  himself  and  the  defendant,  was 
not  estopped  from  shewing  the  real  character  of  the 
transaction  so  as  to  entitle  him  to  recover  back  the 
goods  from  the  defendant.  Bcwet  t.  FotUr,  27  Law 
J.  Rep.  (ir.8.)  Exch.  262;  2  Hurl.  &  N.  779. 

A  person  may  by  his  acts,  in  causing  another  to 
believe  that  he  is  the  purchaser  of  goods,  be  pre- 
cluded from  disputing  that  he  is  not,  in  feet,  the 
purchaser,  although  his  acts  were  not  intended  to 
induce  that  belief.  Ccmiik  t.  AbingUm,  28  Law  J* 
Rep.  (ir.B,)  Exch.  262 ;  4  Huri.  &,  N.  549. 

A  agreed  with  the  defendant,  a  publisher,  for  the 
sale,  on  commission,  of  a  map.  A,  who  was  the 
foreman  of  the  plaintiff,  a  lithographic  printer,  with- 
out the  defendant's  consent  or  knowle^lge,  entered,, 
in  the  defendant's  name,  an  order  in  the  plaintiff's 
books  for  the  paper  and  printing  of  the  map.  Some 
of  the  printed  maps  were  sent  direct  from  the  pUin- 
tiff*s  premises  to  the  defendant,  and  the  delivery- 
notes  made  out  in  his  name,  the  plaintiff,  in  his 
books,  charging  the  work  and  materials  to  the  defen- 
dant, A  afterwards,  representing  to  the  defendant 
that  he  was  called  upon  to  pay  the  plaintiffs  bill  for 
paper  and  printing,  induced  the  defendant  to  accept 
a  bill  of  exchange,  drawn  in  blank,  for  the  amount 
due  firom  him  to  A  on  sales  of  the  map.  A  handed 
this  bill  to  the  plaintiff  as  if  it  were  received  from 
the  defendant,  on  account  of  the  plaintiff's  bill  for 
printing,  and  the  plaintiff  so  treated  it,  and  put  his 
name  as  drawer,  and  the  bill  was  paid  by  him  at 
maturity.  Further  printing  was  done  by  the  plaintiff 
under  the  same  circumstances,  and  an  inroice  having 
been  sent  by  the  plaintiff  to  the  defendant,  in  his 
name.  A,  in  explanation,  told  the  latter  that  the 
plaintiff  had,  by  mistake,  made  out  the  account  to 
the  defendant,  and  with  this  explanation  the  defen* 
dant  remained  ntisfied.  The  plaintiff  having  brought 
an  action  against  the  defendant  for  the  printing, — 
Held,  that  it  was  properly  left  to  the  jury  to  say 
whether  the  conduct  of  the  defendant  was  such  as  to 
induce  the  plaintiff  to  believe  the  defendant  was  buy- 
ing the  goods  on  his  own  account,  and  that,  the  jury 
having  answered  the  question  in  the  affirmative,  the 
defendant  was  liable  either  on  the  footing  of  a  con- 
tract or  that  he  was  estopped  from  saying  there  was 
no  contract  with  the  plaintiff,  although  the  defendant 
thought  that  he  was  only  selling  on  commission  for 
A,  and  never  intended  to  make  himself  responsible. 
Ibid. 

(D)  Fbom  DEVTiiro  TiTLi  or  Laitolord  aitd 

RBYEBaiOMBR. 

The  rule  by  which  a  tenant  is  estopped  from 
denying  the  title  of  the  landlord  who  let  him  into 
possession  is  applicable  in  an  action  of  trespass  as 
well  as  in  ejectment:  qualifying  the  dictum  of 
PoUodc,  C^.,in  WaUon  v.  Lane,  DdooMy  v.  Fox^ 
26  Law  J.  Rep.  (m.b.)  C.P.  248 ;  2  Com.  B.  Rep. 
N.S.  768. 

Payment  by  a  tenant  of  rent  to  a  person  other 
than  the  person  who  let  him  into  possession  under  a 
threat  of  expulsion,  does  not  amount  to  a  construc- 
tive eviction  so  as  to  affect  the  estoppel.  SembU^* 
that  there  cannot  be  a  constructive  eviction  for  that 
purpose.    Ibid. 

A  declaration  stated  that,  by  deed,  W  demised 
a  messuage,  &c.  to  the  defendant  for  twenty-one 
years,  at  a  yearly  rent,  payable  to  W,  bis  heirs  and 
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angns ;  and  that  the  defendant  covenanted  with  W, 
his  heirs  and  aflsigoa*  to  pay  the  rent  and  repair  the 
premiaei*  and  alleged  the  entry  and  poesesaion  of 
the  defendant,  the  reversion  then  belonging  to  W 
and  his  heirs ;  and  that  W  devised  the  reversion  to 
the  plaintiff  for  life  at  W*s  death,  whereby  the  plain- 
tiff became  and  was  seised  in  her  demesne  as  of  free- 
hold for  life  of  and  in  the  reversion,  and  alleged 
breaches  of  the  covenants.  Plea — that  the  rever- 
sion did  not  belong  to  W  and  his  heirSy  as  alleged. 
Replication — that  the  defendant  ought  not  to  be 
admitted  to  plead  the  said  plea,  because  the  lease 
was  by  indenture,  executed  by  the  defendant,  under 
which  he  entered  and  was  possessed  of  the  term,  and 
that  he,  at  the  time  of  the  breaches,  occupied  the 
premises  under  the  indenture,  and  by  no  other  title ; 
and  that  it  did  not  appear  by  the  indenture  that  W 
was  not  seised  in  fee,  or  that  he  had  any  estate  or 
interest  other  than  a  fee  simple,  or  any  particular 
estate  or  interest  whatsoever,  nor  did  the  indenture 
contain  anything  to  shew  that  the  reversion  of  and 
in  the  premises  did  not  belong  to  W.  On  demurrer 
to  this  replication, — Held,  that  the  plea  was  good, 
and  that  the  replication  was  bad,  as  it  did  not  shew 
any  estoppel.  Weld  v.  Baxter  (Ex.  Ch.),  26  Law 
J.  Rep.  (n.s.)  Ezch.  112;  1  Hurl.  &  N.  568: 
affirming  the  judgment  below,  25  Law  J.  Rep.  (n.&) 
Exch.  214;  11  Exch.  Rep.  816. 

If  a  mortgagor  of  lands  who  retains  only  an  equity 
of  redemption  leases  by  deed,  and  afterwards  assigns 
his  interest  in  the  land,  by  words  large  enough  to 
convey  a  legal  estate,  the  assignee  may,  as  assignee 
of  the  reversion,  sue  the  tenant  for  waste  in  breach 
of  the  covenant  in  the  lease;  for  the  tenant  is  estop- 
ped from  denying  that  his  lessor  had  a  legal  rever- 
sion capable  of  being  assigned.  Cuihbertion  v.  Irving 
(Ex.  Ch.),  29  Law  J.  Rep.  (!r.s.)  Exch.  485:  affirm- 
ing the  judgment  below,  28  Law  J.  Rep.  (n.8.)  Exch. 
307;  4  Hurl.  &  N.  742. 


EVIDENCE. 

[See  DiTiBB  (R)  (/).] 

[The  taking  of  evidence  in  Her  Majesty  Is  Domi- 
nions in  relation  to  Civil  and  Commercial  Matters 
pending  before  Foreign  Tribunals  provided  for  by 
19&20  Vict.  c.  118.— The  taking  of  Evidence  in 
Suits  and  Proceedings  pending  before  Tribunals  in 
Her  Majestyls  Dominions  in  Places  out  of  the  Juris- 
diction of  such  Tribunals  provided  for  by  22  Vict 
C.20.] 

(A)  Gkhbral  Poibts. 

(a)  Objection  to  AdmMbUity  of  DocumenU. 

( 6 )  If^erence  tigainst  Party  oljecting  to  Ad' 

miasion  of  Documente. 
e)  AdmiMiibility of  umupported  Tettimony 
of  Accomplicea. 

(d)  Impeaching  Credii  of  Witness, 

(  e  )  ErfreAing  Witnesses  Memory  by  Entries 
in  Books. 

if)  Cross-eocaminiUion  qf  Wife  as  to  Legi- 
timacy. 

(g)  Proof  <j^ Person's  Name, 

(k)  Admisnbilily  of  Evidence  to  prove  an 
Agreement  an  Escrow. 

{%)  BecUals  in  A  i^  of  Parliament, 

DioBST,  1855—60. 


{k)  St^fficieney  of  Stamp. 
{I)  OtKerPoifUs, 

(B)  Rboords  and  Judicial  Dooumbkts. 

(C)  Public  Documents. 

(D)  Pbivatb  W&itinqs. 

( a )  Entries  of  Deceased  Persons, 

(b)  Maps. 

( c )  Letters, 

(E)  Sboondabt  Eyidbbcb. 
(a)  Of  lost  Docwmenf. 

( 6 )  After  Notice  to  produce, 

(P)  Parol  Eyidbhob. 

(a)  Of  Admission  of  Documents  and  their 

Contents, 

(b)  To  explain  and  apply  Records   and 

Contracts  in  Writing, 
{e)  To  contradict  the  Terms  of  Instruments 
in  Writing. 

(G)  Dbclabatiovs  or  Dbcbasbd  Pbesonb. 
(H)  Dying  Dbolabationb. 
( I )  Pbbsumptivb  Eyidbncb. 
(K)  Admissions. 

(a)  Under  legal  Compulsion. 

(b)  By  Implication. 

(c)  By  Party  or  Privy, 
{d)  By  Conduct  or  Acts. 

(L)  CONrBSSIOHS. 

(M)  Dbpositioms. 

(a)  Before  a  Master  in  Chancery, 

(b)  Witness  Abroad  or  too  III  to  travel. 
(N)  Pbior  Contiotions. 

(O)  Praoticb,  in  Equity. 


(A)  Gbnbral  Points. 

(a)  Objection  to  Admissibility  of  Documents, 

The  objection  to  the  admissibility  of  a  document 
in  evidence  for  want  of  a  stamp  ought  to  be  taken 
at  the  earliest  possible  moment.  Where,  therefore, 
the  plaintifiv,  who  were  suing  as  executors,  had  put 
ill  evidence  probate  of  the  will  of  their  testator,  and 
the  same  had  been  read  without  objection,  it  was 
held,  that  the  defendant  could  not  afterwards,  by 
giving  extrinsic  evidence  of  the  value  of  the  estate, 
object  to  the  admissibility  of  the  probate  for  want  of 
a  sufficient  stamp.  Bobinson  y.  Vernon^  29  Law  J. 
Rep.  (n.s.)  C.P.  310. 

(6)  Inference  against  Party  objecting  to  Admission 

of  Documents. 

Where,  in  an  action  of  ejectment  by  heir  against 
devisee,  the  testator^s  competency  was  disputed,  and 
the  defendant,  after  proving  that  the  testator  had 
given  a  reasonable  account  of  the  real  property  left 
to  him  by  his  fether,  offered,  in  confirmation  of  his 
account,  to  put  in  the  father's  will,  which  was  in 
court,  but  on  an  objection  to  its  admissibility  on  the 
part  of  the  plaintiff,  it  was  withdrawn,  and  the  Judge 
adverted  to  the  fiiot  in  his  summing  up,  and  told  the 
jury  they  might  infer  from  the  plaintiffs  objecting 
to  the  will  being  put  in,  that  it  was  conformable  to 
the  statement  made  by  the  testator: — Held,  that 
there  was  no  misdirection.  SutUm  v.  Devonport^  27 
Law  J.  Rep.  (n.s.)  C.P.  54. 

2L 
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(e)  AdmiinbiUty  of  unaupported  TeiUmony  qf 

Aocomplicet. 

• 

It  is  not  a  rule  of  law,  bat  of  practice  only,  that 
a  jury  should  not  convict  on  the  unsupported  testi- 
mony of  an  accomplice.  Therefore,  if  a  jury  choose 
to  act  on  such  evidence  only,  the  conviction  cannot 
be  quashed  as  bad  in  law.  The  better  practice  is  for 
the  Judge  to  advise  the  jury  to  acquit,  unless  the 
testimony  of  the  accomplice  be  corroborated,  not 
only  as  to  the  circumstances  of  the  offence,  but  also 
as  to  the  participation  of  the  accused  in  the  trans- 
action ;  and  when  several  parties  are  charged,  that 
it  is  not  sufficient  that  the  accomplice  should  be  con- 
firmed as  to  one  or  more  of  the  prisoners  to  justify 
a  conviction  of  those  prisoners  with  respect  to  whom 
there  is  no  confirmation.  The  QMeen  v.  Stubhi,  25 
Law  J.  Rep.  (N.a)  M.C.  16;  Dears.  C.C.  665. 

^        (d)  Impeaching  Credit  of  WUneee. 

A  witness  is  not  "  adverse**  within  the  meaning  of 
the  Common  Law  Procedure  Act,  1864,  s.  22,  merely 
because  his  testimony  is  unfiivourable  to  the  party 
calling  him.  To  be  ^  advene/*  within  the  meaning 
of  that  section,  so  as  to  entitle  the  party  calling  him 
to  prove  Uiat  he  has  made  at  another  time  a  state- 
ment inconsistent  with  his  present  testimony,  such 
witness  must,  in  the  opinion  of  the  Judge,  be  "  hos- 
tile.** Oreenhouffh  v.  ^Ut,  28  Law  J.  Rep.  (v.8.) 
C.P.  160;  6  Com.  B.  Rep.  N.S.  786. 

(e)  Rrfrething  Witneu*a  Memory  by  Ewtriet  ti» 

BookB, 

When  a  book  is  put  into  the  hands  of  a  witness  to 
refresh  his  recollection,  and  questions  are  asked  upon 
it  in  cross-examination,  the  book  is  not  thereby  made 
evidence  for  the  party  producing  it,  though  it  may 
be  so  for  the  opposite  party.  Payne  v.  /56oto0n,  27 
Law  J.  Rep.  (n.s.)  Ezch.  84 1. 

If  a  Judge  mis-states  the  evidence  in  summing  up 
a  case,  the  party  complaining  should  correct  the 
mis-statement  at  the  time,  as  a  mistake  in  matter  of 
fact  is  no  ground  for  a  new  trial  on  the  ground 
of  misdirection. 

{/)  Crou-txamination  of  Wife  <u  to  Legitimaey. 

On  a  question  of  legitimacy,  it  appeared  that  the 
child  had  been  bom  three  months  after  the  marriage. 
It  was  suggested  that  the  wife  had  not  seen  the  hua- 
band  until  immediately  before  the  marriage;  and 
that  at  the  period  of  conception  he  was  married  to 
another  person.  In  the  cross-examination  of  the 
mother,  it  was  proposed  to  ask  her, — **  How  long 
she  had  known  her  husband  before  her  marriage  ?'* 
This  question  was  objected  to,  but  the  Court  allowed 
her  to  be  asked, — ^"When  did  you  first  become 
acquainted  with  your  husband?"  and  she  having 
answered  twelve  months  before  her  marriage,  the 
Court  would  not  permit  this  subject  to  be  farther 
pursued.  Afwn,  v.  ^iiofi.,22  Beav.  481 ;  23  Beav.  278. 

(g)  Proof  of  PerwrCe  Name. 

On  a  trial  for  felony  the  only  evidence  of  the 
prosecutor*^  Christian  name  vras  a  statement  by  a 
witness  that  he  had  seen  the  prosecutor  sign  his  name 
to  the  chaige  against  the  prisoners,  and  to  his  depo- 
sition before  the  Magistrates;  that  be  knew  fWmi  that 
the  prosecutor's  name  was  Thomas  B,  bat  that,  except 


from  having  aeen  htm  make  this  iSgiiaiiiray  he  had  no 
knowledge  of  his  Christian  name: — Held,  that  this 
wasadmisrihle  and  sufficient  evidence  of  the  Christian 
name  of  the  prosecutor.  The  Qiaeen  v.  TooU,  26 
Law  J.  Rep.  (v.s.)  M.C.  79;  Dearp.  &  B.  194. 

(A)  Admiinbility  of  Evidence  to  prove  an  Agreement 

an  Eecrow. 

Evidence  is  admissible  to  shew  that  when  a  docu- 
ment, apparently  an  agreement,  was  ngned  by  the 
parties,  it  was  expressly  stated  that  it  was  signed 
without  any  intention  of  making  a  present  contract, 
but  that  it  was  to  be  conditional  only  upon  the  hap- 
pening of  an  event  which  has  not  occurred.  Pym 
V.  Campbell,  25  Law  J.  Rep.  (n.8.)  Q.B.  277;  6  £. 
&  B.  870. 

(t)  BeeUale  tn  AeU  of  ParUameiA, 

Recital  of  the  death  of  a  prior  tenant  for  life  in 
a  private  act  of  parliament : — Held,  upon  aa  appli- 
cation by  a  subsequent  tenant  for  life  for  payment  of 
the  income,  to  be  msuffident  evidence  of  the  death. 
Cowdl  V.  Chembere^  21  Beav.  619. 

Qc)  St/fficieney  qf  Stamp, 

Under  section  31.  of  the  17  &  18  Vict.  c.  125,  the 
questkm  whether  or  not «  document  offered  in  evi- 
dence requires  to  be,  or  is  sufficiently  stamped,  is  to 
be  decideid  by  the  Judge  at  Nisi  Pnus,  and  cannot 
properly  be  reserved  for  the  opinion  of  the  CourL 
TattertaU  v.  Feamley^  1 7  Com.  B.  Rep.  868. 

(0  Other  Points. 

The  effod  of  section  18.  of  the  Common  Law 
Procedure  Act,  1854,  is,  that  when  counsel  for  the 
defendant  have  not  announced,  at  the  close  of 
plaintiflTs  case,  that  they  intend  to  adduce  evidence, 
they  cannot  afterwards  be  allowed  to  do  so.  Darby 
T.  Outeiey,  25  Law  J.  Rep.  (ir.B.)  Exch.  227;  1  Hurl. 
&N.  1. 

The  general  principle,  with  respect  to  the  licence 
to  be  allowed  to  counsel  in  addressing  juries,  and 
reading  or  referring  to,  as  part  of  their  speeches, 
matters  of  history  or  of  speculative  opinion,  is,  that 
whatever  matter  of  feet  a  jury  is  asked  to  act  upon 
must  be  proved.  And  although  general  reference 
may  be  permitted  as  to  matters  of  history,  such  as 
the  Council  of  Trent,  or  bulls  of  excommunication 
levelled  against  Roman  Catholic  sovereigns  by  Popes 
in  former  ages,  it  will  not  be  allowable  to  read  (St 
refer  to  the  specific  terms  of  particular  canons,  bulls, 
or  other  documents,  without  proof.  And  canons, 
decrees,  or  other  documents^  which  in  foreign  coun- 
tries have  the  force  of  law,  must  be  proved  as  port  of 
the  foreign  law  of  such  countries,  and  as  matters 
of  feet.    Ibid. 

Upon  the  same  principle,  although  it  is  allowablo 
to  read,  as  matters  of  speculative  opinion,  the  writings 
or  speeches  of  statesmen  and  authors,  in  order  to 
shew  the  meaning  or  force  of  a  certain  expression  or 
a  oertain  kind  of  writing,  it  is  not  allowable,  either 
upon  such  a  principle  to  read  matters  of  foreign  law, 
nor  to  read  worics  of  authority  among  a  certain  reli- 
gious community  in  order  to  fix  parties  with  particular 
opinions,  without  proof  of  such  works  as  matters  of 
feet ;  any  more  than  it  would  be  permissible  to  read 
works  on  fSuming  or  medical  science,  in  order  to 
induce  the  jury  to  form  a  certain  opinion.    Ibid. 


EVIDENCE;  (F)  Paeol  Eyidincb. 
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The  pntoner  was  indicted  in  one  count  for  obtain- 
ing a  sum  of  money  from  a  wvings  bank,  by  falsely 
pretending  that  a  certain  document  preaented  to  the 
bank  by  Elisa  T,  the  wife  of  Daniel  T,  had  been 
filled  up  by  the  authority  of  Daniel  T.  In  another 
count  the  prisoner  was  chaiiged  with  conspiring  with 
Elisa  T  to  cheat  the  savings  bank : — Held,  that  as 
Elin  T  was  not  indicted,  although  alleged  to  be  one 
of  the  conspiring  parties,  the  evidence  of  Daniel  T, 
the  husband,  was  admissible  on  the  first  count,  to 
prove  that  the  document  had  been  filled  up  without 
his  authority.  ITie  Quaen  v.  HaUida/y,  29  Law  J. 
Bep.  (V.8.)  M.C.  148;  1  Bell.  C.C.  257. 

The  finding  the  prisoner  guilty  on  the  first  count, 
is  perfectly  consistent  with  finding  him  not  guilty  on 
the  second.    Ibid. 

(B)  Rboori>s  avd  Judicial  Dooummts. 

The  finding  of  a  jury  on  a  coroner^s  inquest  held 
to  throw  the  burden  of  proof  in  a  civil  case  on  the 
party  alleging  the  contrary.  Prince  of  Walei,  Ae, 
At9oe.  Oo.  V.  Palmer,  25  Beav.  605. 

An  extract  from  a  parish  register,  signed  by  the 
curate  of  the  pariah,  is  admissible  in  evidence  under 
the  14th  section  of  the  14  ft  15  Vict  c.  99.  Jte 
Porter*9  Trmt,  25  Law  J.  Rep.  (N.a.)  Chaoc  688. 

ip)  PVBUO    DOOUMUTTB. 

[Admissibility  of  Parish  Books,  see  Chvboh- 
WARDUB  AND  OyBB8BBBB(B) :  Cooper  V.  Law,] 

(D)  Fbiyatb  Writinob. 

(a)  Entries  of  Dececued  Pertom. 

[EwaH  T.  WiUiamt^  7  Law  J.  Dig.  286;  7  De 
Gex,  M.  &  O.  68.] 

Entries  in  a  deceased  solicitor's  books  in  his 
handwriting  relating  to  a  deed  prepared  by  him,  and 
executed  by  a  deceased  client, — Held,  good  evi- 
dence.   Bawlinga  v.  JUckardt,  28  Beav.  870. 

(h)  Mape. 

In  order  to  prove  that  there  was  a  public  right  of 
way  over  and  along  certain  closes  which  were  part 
of  a  manor,  the  defendant  put  in  evidence  a  map 
which  had  been  used  by  a  deceased  steward  of  the 
manor  at  the  manor  courts  for  the  purpose  of  defining 
the  copyholds.  In  it  there  appeared  a  space  marked 
out  by  two  lines  crossing  the  closes  in  question  and 
called  Mellow  Lane.  There  were  occupation-ways 
as  well  as  public  highways  marked  upon  the  map, 
but  there  was  nothing  to  distinguish  one  from  the 
other,  nor  was  there  anything  to  shew  that  the  space 
marked  out  as  above  mentioned  was  a  public  high- 
way  at  all: — Held,  that  the  msp  was  inadmissible. 
Pipe  V.  Fitlcher,  28  Law  J.  Rep.  (n.b.)  Q.B.  12;  1 
£.  &,  E.  111. 

(c)  Letten. 

In  an  action  by  a  builder  for  work  done  in  repairs 
to  a  house,  the  plaintiff  *8  case  being,  that  the  work 
was  done  by  him  as  builder,  and  one  C  as  carpenter, 
separately,  on  the  credit  of  the  defendant,  the 
tenant;  and  the  defendant's  case  being,  that  it 
was  done  for  the  landlord  ;  and  a  letter  asking 
for  payment,  purporting  to  be  from  the  plaintiff  and 
G  to  the  defendant,  but  written  with  the  phuntifTs 
knowledge  by  a  penon  ogning  on  their  behalf,  having 


been  put  in,  on  the  part  of  the  plaintifi^*-Held,that 
a  letter  in  answer,  from  the  ddendant  to  C,  stating 
that  the  plaintiff  had  been  exprosly  informed  he  waa 
to  be  paid  by  the  landlord,  and  whioh  had  been  seen 
by  the  plaintiff  shortly  after,  was  properly  received 
in  evidence  for  the  defendant  Ccume  v.  Steere,  29 
Law  J.  Rep,  (n.s.)  Bzcb.  281;  5  Hurl.  &  N.  628. 

(G)  Sboondabt  Eyidbhcb. 

(a)  Of  Lost  DocumaU. 

Where  a  written  document  (such  as  a  power  of 
attorney)  has  been  lost,  and  secondary  evidence 
is  given  of  it,  it  is  for  the  Judge,  and  not  for  the 
jury,  to  construe  its  meaning  from  the  parol  evi. 
dence.  Berwick  y.  fforefaU,  27  Law  J.  Rep.  (m.s.) 
C.P.  198;  4  Com.  B.  Rep.  N.S.  450. 

(b)  Afkr  Notice  to  produce. 

In  an  action  against  a  sheriff  after  the  expiration 
of  his  year  of  office,  a  notice  served  on  his  attorney 
to  produce  a  warrant  returned  to  the  deputy  sheriff 
in  London  during  the  sherifi"s  year  of  ofiioe,  is  suffi- 
cient to  let  in  secondary  evidence.  SuUr  v.  Bwr- 
reU,  27  Law  J.  Refi.  (91.B.)  Bxch.  193;  2  Hurl.  &  N. 
867. 

(F)  Parol  Etidbhcb. 

(a)  OfAdmistum  of  Written  DocumenU  and  their 

Ccntenie. 

The  doctrine  of  Slatterie  v.  Poolejf  as  to  parol 
evidence  of  admissions  as  to  the  contents  of  a  written 
document,  and  of  Howard  v.  Smith,  as  to  parol 
evidence  of  the  fiict  of  the  existence  or  execution  of 
a  written  document,  does  not  apply  to,  or  allow  of 
proof  by  such  evidence  of  the  insertion  of  a  name 
in  any  particular  book;  nor  does  section  24.  of  the 
Common  Law  Procedure  Act,  1854,  at  all  apply 
to  authorize  such  a  question,  that  section  merely 
referring  tq  the  rule  of  evidence  which  hud  pre- 
viously existed  as  to  cross-examination  of  a  witness 
with  regard  to  previous  statements  (and  which  is 
affirmed  by  section  23.),  and  extending  it  to  such 
statements  when  in  writing.  Therefore,  in  an  action 
for  libel,  in  imputing  to  the  plaintiff  that  by  reason 
of  his  belonging  to  a  certain  association  he  was  a 
rebel,  the  plea  justifying  the  libel,— Held,  that  the 
defendant  could  not  ask  him,  on  cross-examination, 
(he  not  having  been  asked  anything  on  the  point  in 
the  examination  in  chief),  whether  his  name  was 
inscribed  in  a  book  containing  the  names  of  mem- 
hers.  Darby  v.  Oueeley,  25  Law  J.  Rep.  (m.8.) 
Exch.  227;  1  Hurl.  &  N.  1. 

(5)  To  explaiin  and  ap^y  Recordi  and  Contracti  tn 

TFriting. 

[Meaning  of  ''bales"  by  custom  of  trade,  see 
Warrahtt;  Oorrieon  v.  Perrin»] 

A  Nisi  Prius  record  having  been  put  in  evidence, 
and  there  appearing  to  be  two  counts  on  distinct 
causes  of  action,  and  the  verdict  entered  generally 
for  the  plaintiff,  with  65/.  damages,  parol  evidence 
is  admistible  to  shew  that  the  substantial  damages 
were  recovered  on  one  count  only.  PreeUm  v.  Peeike, 
27  Law  J.  Rep.  (Br.B.)  Q.B.  422;  K  B.  &  E.  336. 

Where  a  written  instrument  contains  no  date 
parol  evidence  is  admissible  to  shew  from  what  time 
it  was  intended  to  operate.  J>avi$  v.  Jonee,  25  Law 
J.  Rep.  (N.s.)  C.P.  91;  17  Com.  B.  Rep.  625. 
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EVIDENCE;  (F)  Parol  Evidence. 


By  a  contract  entered  into  between  the  plaintifft  • 
and  the  defendant,  the  latter  purchased  of  the  for- 
mer **  50  tons  best  palm  oil,  expected  to  arrive  in 
Bristol  from  Africa  per  the  GiSoUco"  &c.,  "at 
401. 10«.  per  ton,  usual  tare  and  draft.  Wet,  dirty 
and  inferior  oil,  if  any,  at  a  fair  allowance,**  &c. 
Upon  the  arrival  of  the  Chalco  the  plaintifis  offered 
to  deliver  to  the  defendant  50  tons  of  palm  oil,  but 
only  one-fiflh  of  the  whole  answered  the  description 
of  **be8t  palm  oil**: — Held,  in  an  action  for  not 
accepting  the  oil^  that  evidence  was  admissible  to 
shew  that  according  to  mercantile  usage  the  plaintiffs 
had  satisfied  the  contract.  Luau  v.  Bristow,  27 
Law  J.  Rep.  (bt.b.)  Q.B.  364;  3  E.  B.  &  B. 
007. 

The  defendant,  by  a  contract  in  writing,  purchased 
of  the  plaintiffs,  who  were  farmers,  a  quantity  of 
wool,  which  was  described  nmply  as  '*  your  wool." 
Some  time  previously  a  conversation  had  taken 
place  in  which  the  plaintiffs  stated  that  they  had  a 
quantity  of  wool,  consisting  partly  of  their  own  clip, 
and  partly  of  wooL  which  they  had  contracted  to  buy 
of  other  ftirmers,  and  that  altogether  it  amounted  to 
"  2,300  stones,  100  stones  more  or  less.**  The  quan- 
tity delivered  was  2,700  stones,  and  the  defendant 
refused  to  receive  it.  In  an  action  for  not  accepting 
the  wool,  it  was  held,  by  Lord  Campbell,  C.J.  and 
BrU,  /.,  that  the  con  venation  was  admissible  in 
evidence  for  the  purpose  of  explaining  what  the 
parties  meant  by  the  term  **  your  wool  *' ;  but  that 
the  quantity  expressed  by  the  plaintiffs  formed  no 
part  of  the  contract,  which  was  complete  on  the  face 
of  the  writing;  by  Wighlman,  /.,  that  the  conversa- 
tion was  admissible  in  evidence,  and  that  the  quan- 
tity of  wool  therein  described  became  part  of  the 
contract,  so  that  the  defendant  was  not  bound  to 
receive  the  larger  quantity  which  was  delivered. 
Mitodonald  v.  LongbaUom,  28  Law  J.  Rep.  (n.s.) 
aB.  293. 

The  plaintiff  called  on  the  defendant's  agent,  and 
told  him  he  had  a  quantity  of  wool,  part  his  own 
clip,  part  what  be  had  contracted  to  buy  of  other 
feraiers,  and  that  the  whole  quantity  amounted  to 
2,300  stones,  ]  00  stones  more  or  less.  The  plaintiff 
afterwards  wrote  to  the  same  agent,  saying  that  he 
had  succeeded  in  getting  the  promise  of  another 
dip,  which  would  stand  about  550  stones,  and  that 
it  would  go  along  with  his  other  wool.  In  the  fol- 
lowing month  the  defendant's  agent  wrote  to  the 
plaintiff,  saying,  the  defendant  desires  me  to  offer 
you  for  "your  wool'*  16*.  a  stone."  The  plain- 
tiff wrote  back,  "  I  agree  to  your  offer  for  the 
wool,  of  16tf.  a  stone.**  The  plaintiff  afterwards 
tendered  2,700  stones  of  wool,  which  the  defen- 
dant reused  to  accept: — Held,  that  the  written 
offer  and  acceptance  formed  a  good  contract  in 
writing  to  purchase  certain  wool  of  the  plaintiff 
described  as  "your  wool";  that  evidence  of  the 
previous  converration  and  letters  was  admissible  to 
explain  the  expression  **your  wool**  in  the  contract, 
and  to  point  out  that  the  subject-matter  to  which 
the  contract  applied  was  the  wool  which  the  plain- 
tiff had  under  his  control  at  the  time  of  the  contract, 
and  was  not  limited  to  the  quantity  first  mentioned, 
2,800  stones,  100  stones  more  or  less;  consequently, 
that  the  plaintiff  was  entitled  to  recover.  Mac- 
donald  v.  Longbottem  (Ex.  Ch.),  29  Law  J.  Rep. 
(H.s.)  Q.B.  256. 


(c)  To  contradict  (he  Temu  qf  In&trwmenti  #» 

Writing. 

Although  evidence  is  not  adminible  to  shew,  con- 
trary to  the  terms  of  the  deed,  that  by  the  contract 
the  consideration  was  not  to  be  paid  in  money,  as 
stated  in  the  deed,  but  in  goods,  such  evidence  is 
admissible  to  shew  that^  in  point  of  &ct,  the  consi- 
deration was  so  paid,  and  that  goods  were  accepted 
in  payment.  Smith  v.  Battama,  26  Law  J.  &ep. 
(h.b.)  Exch.  282. 

A,  in  January  1853,  gave  to  B  his  I  O  U  for  65/. 
Afler  A*s  death,  B  having  claimed  the  amount, 
his  receipt  for  the  amount  was  produced.  B  swore 
positively  that  the  amount  had  never  been  paid. 
The  Court  held,  that  it  could  not  act  on  his  unsup- 
ported testimony  against  the  written  evidence.  In  re 
Farrow'i  EttaU,  22  Beav.  400. 

(G)  Dbclakations  or  Deceasid  Pkbsohs. 

A  declaration  by  a  deceased  tenant  of  a  fimn 
unaccompanying  any  act,  that  he  was  not  entiUed  to 
common  of  pasture  in  respect  of  the  fiirm,  is  not 
admissible  evidence  against  the  reversioner.  Papen- 
tUck  T.  Bridgtoater,  24  Law  J.  Rep.  (h.s.)  Q.B. 
289;  5  E.  &  B.  166. 

(H)  Dying  Dxolaratioits. 

The  deceased,  a  few  days  previous  to  his  death 
from  injuries  inflicted  on  him  by  the  prisoners,  made 
a  statement  in  writing  respecting  them,  concluding 
with  the  words,  "  I  have  made  this  statement  be- 
lieving I  shall  not  recover."  At  the  time  he  made 
it,  it  was  impossible  for  him  to  have  recovered.  It 
was  also  proved  that  a  few  hours  before  he  made  his 
statement  he  had  said  to  a  witness,  '*I  have  seen  the 
surgeon  to-day,  and  he  has  given  me  some  littie  hope 
that  I  am  better,  but  I  do  not  myself  think  that  I 
shall  ultimately  recover.**  Before,  however,  the  wit- 
ness left  the  room  the  deceased  said  that  he  should  not 
recover: — Held,  that  the  statement  was  made  under 
a  belief  of  impending  death,  and  consequently  that 
it  was  admissible  in  evidence.  HHbe  Qiueen  v.  Becmff, 
26  Law  J.  Rep.  (n.b.)  M.C.  48;  Dears.  &  B.  151. 

A  dying  declaration  is  receivable  in  evidence 
against  a  prisoner  on  a  charge  of  felony  only  when  the 
death  of  the  person  making  it  is  the  subject  of  the 
charge,  and  the  circumstances  of  the  death  are  the 
subject  of  the  dying  declaration.  Therefore,  where 
a  prisoner  was  chaiged  with  the  felony  of  using  in- 
struments to  procure  the  miscarriage  of  a  woman, 
who  aflerwardis  died,  her  dying  declaration  was  held 
inadmissible  on  his  trial.  2%«  Queen  v.  Mind,  29 
Law  J.  Rep.  (f.s.)  M.C.  147;  BeU's  C.C.  253. 

(I)  PaSSUMPTIYE  EVIDBNOB. 

It  is  sufficient  primd  facie  proof  of  a  prescription 
for  a  general  easement,  as  a  right  of  way  for  all 
purposes,  to  shew  the  actual  exercise  of  the  right 
for  more  than  twenty  yean  for  all  the  purposes  to 
which  the  use  or  enjoyment  of  the  premises  at 
different  times  required  its  exercise ;  sithough,  for 
some  of  those  purposes,  it  appears  that  it  was  first 
used  in  fact  within  that  period.  And  hence  where 
a  right  of  way  was  pleaded  for  cattie  and  carts,  and 
it  appeared  that  the  right  had  been  used  for  cattle 
for  more  than  twenty  years,  and  had  for  the  first 
time  been  used  fur  carts  within  that  period,  on  the 
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first  occasion  which  had  arisen  requiring  its  use  in 
that  manner, — Held,  that  the  evidence  was  enough 
to  go  to  the  jury,  as  raising  a  presumption  that  the 
light  had  existed  to  the  general  extent  to  which  it 
was  claimed,  although  it  had  not  been  exercised  for 
a  period  so  long  as  in  itself  to  create  a  prescription. 
Jkart  T.  Heathcote,  25  Law  J.  Rep.  (n.s  )  £xch. 
245. 

An  award,  made  in  1830,  under  an  Inclosure  Act, 
which  empowered  the  Commissioners  to  stop  up 
highways,  subject,  nevertheless,  to  the  order  and 
concurrence  of  two  Justices,  directed  a  certain  public 
highway  for  carriages  to  be  stopped  up.  Ever  since 
the  award  (t.  e.  for  twenty-e^ht  years)  the  road  had 
been  stopped  up  by  a  gate,  and  had  never  been  used 
by  the  public  with  carriages  or  horses.  There  had 
been,  however,  some  user  by  foot  passengers.  No 
proof  was  given  that  the  requisite  order  of  Justices 
had  ever  been  made : — Held,  that  from  the  non- 
user  of  the  road  for  so  long  a  period,  the  jury  might 
presume  that  there  was  such  an  order.  WiUiamt  v. 
Eifton  (Ex.  Ch.),  28  Law  J.  Rep.  (n.8.)  Exch.  146; 
4  Hurl.  &  N.  357 :  affirming  the  judgment  below, 
27  Law  J.  Rep.  (n.b.)  Exch.  170;  2  Hurl.  &  N. 
171. 

The  presumption  which  prevails  in  the  case  of  a 
public  highway,  that  the  soil  uaqiie  ad  medium  JUvm 
via  belongs  to  the  owner  of  the  adjacent  land,  pre- 
vails also  in  the  case  of  a  private  way;  provided 
there  be  no  other  evidence  of  ownership  to  rebut 
such  presumption.  Holmea  v.  BdUngham,  29  Law 
J.  Rep.  (n.8  )  C.P.  132;  7  Com.  B.  Rep.  N.8.  329. 
A,  a  Jew,  and  B,  a  Christian  woman,  cohabited 
as  man  and  wife  for  twenty-eight  years,  and  until 
B*s  death.  They  had  several  children,  who  were 
brought  up  as  Christians.  They  cohabited  partly 
in  Enghind  and  partly  in  foreign  parts.  There  was 
no  evidence  of  any  marriage  having  been  solemnized, 
but  there  w^  general  reputation  that  the  parties 
were  married,  and  proof  of  the  registry  of  the  baptism 
in  England  of  several  of  the  children  as  of  A  and  B 
his  wSe,  and  that  on  a  judicial  proceeding  the  par- 
ties gave  evidence  on  oath  as  *'A  and  B  his  wife.^ 
The  relatives  of  A  never  recognized  the  fact  of  a 
marriage,  and  some  of  them  swore  that  they  did  not 
know  even  of  the  reputation  of  marriage.  A,  in  his 
will,  referred  to  such  of  the  children  as  were  living 
as  "  my  legatees.'^  One  of  the  Vice  Chancellors 
decided  that  the  children  were  entitled  as  legitimate 
children  of  A  and  B  to  a  fond  belonging  to  A^ 
next-of-kin;  and  that  the  onus  of  proof  lay  upon 
those  who  sought  to  disturb  the  general  reputation 
and  presumption  of  marriage  under  the  foregoing 
circumstances:  and,  on  appeal,  the  decinon  was 
affirmed.  Goodman  v.  Ooodm^i,  28  Law  J.  Rep. 
(n.b.)  Chanc.  745. 

(K)  Admissions. 

(a)  Under  Legal  CompuiUicn, 

The  enforced  answers  of  a  bankrupt,  under  exami- 
nation of  a  Bankruptcy  Commissioner,  to  questions 
relating  to  matters  specified  in  section  117«  of  the 
Bankrupt  Law  Consolidation  Act,  1849,  may  be 
given  in  evidence  by  the  prosecution  on  any  criminal 
proceeding  against  the  bankrupt — distenHenU  Cole- 
ridge, J.  The  Q^een  v.  SooU,  25  Law  J.  Rep.  (n.s.) 
M.C.  128 ;  1  Dears.  &  B.  47 :  s.  P.  R,  v.  Orooe,  I 
Dears.  &  B.  68. 


After  Terdict,  to  support  an  indictment,  and  to 
shew  that  the  prorisions  of  a  statute  have  been  com- 
plied with,  dates  laid  under  a  videlicet  will  be  taken 
to  be  true.     Ibid. 

(6)  By  Implication. 

Although,  where  there  is  no  evidence  in  itself  to 
affect  a  defendant,  the  mere  £eict  that  he  is  not  called 
as  a  witness  is  not  sufficient  to  sustain  a  verdict 
again&t  him ;  yet  if  there  is  some  eridence  against  him 
(as  an  implied  admission  on  his  part),  then  the  cir- 
cumstance that  he  is  not  called  to  explain  it  may  be 
enouf^rh  to  turn  the  scale  and  sustain  the  Terdict. 
M'Kewen  v.  Cotching,  27  Law  J.  Rep.  (n.s.)  Exch. 
41. 

In  an  action  for  the  conversion  of  a  bill  of  exchange, 
it  being  proved  that  the  defendant  had  said,  in  answer 
to  a  demand  for  it,  that  he  could  not  give  it  up  be- 
cause it  had  been  burnt,  and  the  defendant  not  being 
called  as  a  witness, — Held,  that  the  case  was  rightly 
left  to  the  jury,  and  that  their  verdict  for  the  plain- 
tiff was  justified  by  the  evidence.    Ibid. 

(c)  By  Party  or  Privy, 

The  plaintiff  sued  the  defendant  for  a  consequen- 
tial injury  to  her  reversionary  interest  in  a  several 
fishery  in  an  arm  of  the  aea,  alleging  her  right  to  the 
soil  between  high  and  low  water  mark,  into  which 
she  charged  the  defendant  with  cutting,  and  stating 
that  such  soil  and  fishery  were  in  the  possession  of  F 
as  her  tenant.  The  defendant  was  tenant  of  a  neigh- 
bouring property  under  G.  In  support  of  the  pltun- 
tiff>  tide,  evidence  was  offered  of  the  proceedings  in 
a  former  action,  brought  by  F,  while  tenant  to  the 
plaintiff,  against  G,  complaining  of  a  similar  injury 
to  the  same  fishery.  The  declaration  in  the  former 
action  alleged  that  the  present  plaintiff  was  owner 
of  the  soil  between  high  and  low  water  mark,  and 
charged  G  with  cutting  the  aaid  soil,  and  thereby 
injuring  F*s  fishery.  Not  guilty  being  pleaded,  the 
cause  was  referred  to  arbitration,  and  an  award  made 
in  favour  of  F : — Held,  that  these  proceedings  were 
not  admissible  either  as  eridence  of  reputation  of  the 
plaintiff  "b  ownership  of  the  fishery,  or  as  proof  or  an 
admission  by  G  of  the  plaintiff's  titie  to  the  soil  or 
fishery.  Wenman  v.  Mackensie,  25  Law  J.  Rep. 
(H.8.)  Q.B.  44;  5  £.  &  B.  447. 

{d)  By  Conduct  or  Actt. 

Upon  a  question  whether  a  piece  of  waste  land 
lying  between  a  highway  and  the  plaintiff's  inclosed 
land  belonged  to  the  plaintiff,  or  to  the  lord  of  the 
manor, — Held,  that  grants  by  the  lord  of  other  slips 
of  waste  land  on  either  side  of  the  same  road,  abut- 
ting on  inclosed  lands  of  the  lord  himself  and  of  other 
persons,  were  admissible  for  the  purpose  of  shewing 
that  the  locnu  in  gito  was  part  of  the  waste  of  the 
manor,  without  shewing  continuity.  Dendy  v.  Simp- 
son,  18  Com.  B.  Rep.  881. 

(L)  CoNnssiONS. 

The  statute  11  &  12  Vict  c.  42.  s.  18,  which  re- 
quires that  on  a  crimiiuil  charge  after  the  exami- 
nation of  the  witnesses  has  been  completed  and  their 
depositions  read  over,  the  Justice  shall  give  the 
prescribed  caution  to  the  prisoner  before  he  takes  his 
statement  in  answer  to  the  charge,  does  not  render 
inadmissible  in  evidence  on  the  trial  a  statement 
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Tolnntarily  made  by  the  prisoner  before  a  magistrate 
when  brought  up  on  an  application  for  a  remand. 
The  Queen  t.  Stripp,  25  Law  J.  R«p.  <iv.s.)  M.C. 
109;  Dears.  C.C.  648. 

(M)   DSPOSITIONS. 

(a)  Brfore  a  Matter  in  Ckaaicefy. 

In  1806  it  was  referred  to  the  Master  in  Chancery 
to  report  who  was  the  proper  person  to  be  committee 
of  6,  a  lunatic,  and  to  certify  who  was  her  next-of- 
kin  and  heir-at-law,  to  whom  it  was  directed  that 
notice  was  to  be  given.  S,  maternal  grandmother  of 
O,  the  lunatic,  made  a  deposition  before  the  Mastery 
in  which  she  stated  the  connexions  of  the  family. 
In  1854  6.  died.  In  an  ejectment  in  which  the 
question  was  who  was  heir-at-law  ex  parte  patemd 
of  G,  the  deposition  of  S,  at  that  time  deceased,  was 
tendered  in  evidence  as  a  declaration  of  a  deceased 
relative  on  a  matter  of  pedigree.  No  evidence  was 
given  either  way  as  to  whether,  iu  1806,  there  was 
any  real  dispute  as  who  was  the  heir  of  O.  The 
evidence  was  objected  to  as  being  poet  litem  motam, 
but  received.  On  a  rule  for  a  new  trial, — Held,  that 
the  evidence  was  properly  received;  the  inquiry  as 
to  who  was  heir-at-law  before  the  Master  not  being 
in  itself  a  controversy  or  lie  pendene  within  the  rule, 
and  it  being  no  objection  that  the  declaration  was 
upon  oath.     Oee  v.  Ward,  7  £.  &  B.  509. 

(6)  Witneee  Abroad  or  too  IU  to  traod, 

A  deposition  taken  before  a  magistrate  on  a  charge 
of  felony  against  the  prisoner,  cannot  be  read  in 
evidence  against  him  on  his  trial,  merely  bei-ause 
the  witness  is  absent,  and  resident  in  a  foreign 
country.  The  Queen  v.  A  nttiin,  25  Law  J.  Rep.  (er.8.) 
M.C.  48;  Dears.  C.C.  612. 

If  a  witnen  has  had  an  attack  of  paralysis  and  is 
unable  to  hear  or  speak  or  give  evidence,  and  his 
physician  does  not  permit  him  to  go  about,  his  depo- 
sition may  be  read  under  the  statute  11  &  12  Vict. 
c.  42.  a  17,  though  it  would  not  endanger  his  life  to 
travel  or  to  be  brought  into  court.  The  Queen  v. 
Coekbumt  26  Law  J.  Rep.  (n.s.)  M.C.  186;  Dears. 
&  B.  208. 

(N)  Pbiob  Covyictions. 

On  an  indictment  for  a  nuisance  in  carrying  on  an 
oiFensive  trade,  a  conviction  of  the  defendant  before 
Justices  for  an  offence  against  the  stiitute  16  k  17 
Vict.  c.  128.  8. 1,  committed  at  the  same  place  and 
and  in  the  course  of  the  same  trade,  but  anterior  to 
the  period  comprised  in  the  indictment,  was  received 
in  evidence:  —  Held,  by  the  whole  Court  (Lord 
Campbell,  O.J,,  CoUridge,  J.  and  Wighifnan,  J.,) 
that  it  was  improperly  received,  the  offence  of  which 
defendant  was  convicted  not  necessarily  bein((  a 
nuisance.  And,  by  Lord  Campbell,  C,J.  and  Cole- 
ridge, J.,  even  if  it  had  been  a  conviction  for  an 
offence  precisely  similar  to  that  charged  against  the 
defendant,  except  that  it  was  anterior  in  time,  it 
would  not  have  been  admisidble;  Wightman,  J,  not 
concurring.    Regina  v.  Fairie,  8  E.  &  B.  486. 

(O)  P&AoncB,  IN  Equity. 

The  dSth  section  of  the  Chancery  Procedure 
Amendment  Act  does  not  apply  to  the  cross-exam- 
ination of  a  witness  who  has  made  an  affidavit  after 
decree;  and  such  witness,  therefore,  if  required  to  be 


cross-examined  before  the  examiner,  must  be  served 
with  a  sabpcnia.  StMing  v.  Atlee,  26  Law  J.  Rep. 
(ir.8.)  Chanc.  265. 

No  special  order  of  the  Court  is  necessary  for 
transferring  the  cross-examination  of  a  witness  from 
the  Judge  in  chambers  to  the  examiner.    Ibid. 

The  time  for  closing  the  evidence  in  the  cause 
being  fixed  for  the  17th  of  April,  the  plaintifia,  on 
the  16th  of  April,  filed  affidavits  containing  para- 
graphs impeaching  the  characters  of  two  of  the 
defendants*  witnesses: — Held,  on  motion  made  on 
the  28th  of  May,  and  afterwards  affirmed  upon  appeal, 
that  the  defendants  were  entitled  to  further  time  to 
file  affidavits  in  answer  to  the  paragraphs  against  the 
character  of  their  witnesses.  Seott  v.  tne  Corporation 
of  Liverpool,  26  Law  J.  Rep.  (n.s.)  Chanc.  651; 
1  De  Gex  &  J.  369. 

One  of  the  partners  in  a  firm  died  intestate,  and 
in  a  suit  for  winding  up  the  partnership  affiurs,  a 
sum  of  money  was  paid  into  court.  The  intestate 
was  also  possessed  of  two  other  sums  of  stock,  which 
were  transferred  to  the  Commissioners  for  the  Reduc- 
tion of  the  National  Debt,  since  no  next-of-kin  of 
the  intestate  could  be  found.  A  claimant  came  for^ 
ward  as  next-of-kin,  and  presented  a  petition  in  the 
partnership  suit,  claiming  the  money  standing  to  the 
separate  account  of  the  intestate.  In  that  suit  nine 
affidavits  were  filed.  The  same  claimant  presented 
a  petition  praying  for  a  transfer  of  the  sums  paid  to 
the  Commisedoneni,  when  nineteen  affidavits  were 
filed.  On  this  petition  the  Attorney  €kmeral  ap- 
peared, as  representing  the  Crown  and  the  Commis- 
sioners. Lettere  of  administration  were  then  granted 
to  the  Solicitor  for  the  Treasury,  as  nominee  of  the 
Crown,  and  a  suit  was  instituted  againbt  him  by  the 
representatives  of  the  fint  claimant,  to  prove  his 
relationship  to  the  intestate.  Another  claimant  also 
came  forward  in  this  suit,  by  whom  one  affidavit  was 
filed.  The  peraons  who  made  the  affidavits  were  ail 
dead  : — Held,  that  evidence  produced  on  a  former 
occai^ion  could  only  be  madeUMOof  in  subsequent  pro- 
ceedings between  the  same  partiee  and  upon  the  same 
issue.  Upon  this  principle,  the  nine  affidavits  in  the 
partnership  suit  and  the  one  affidavit  in  the  present 
suit  by  a  different  claimant,  were  rejected,  but  the 
nineteen  affidavits  on  the  petition  were  admitted. 
Lawrence  v.  MatUe,  28  Law  J.  Rep.  (n.B,)  Chanc. 
681;  4  Drew.  472. 

The  Attorney  €knera1,  having  been  served,  under 
the  56  Geo.  3.  c.  60,  must  be  presumed  to  have 
represented  the  Crown  and  the  National  Debt  Com- 
missioners and  the  beneficial  interests  of  the  Crown. 
Ibid. 

Upon  a  notice  of  motion  for  a  decree  a  plaintiff 
may  cross-examine  a  defendant  on  his  answer,  but 
other  defendants  may  object  to  such  cross-examina- 
tion l)eing  read  as  evidence  against  them.  JRheden 
V.  Weeley,  28  Law  J.  Rep.  (n.8.)  Chanc.  797 ;  26 
Beav.  432. 

After  notice  of  motion  for  a  decree  witnesses  in 
chief  cannot  be  examined.     Ibid. 

The  plaintiff  obtained*  an  order  for  a  subpcena  to 
hear  judgment,  and  set  down  the  cause  for  hearing 
after  the  time  for  closing  the  evidence  in  chief  had 
expired,  but  before  the  time  allowed  for  cross-  exa- 
mining affidavit  witnesses.  The  defendant  moved  to 
set  aside  the  order  for  a  subpcena,  and  to  strike  the 
cause  out  of  the  Registrar'h  list,  on  the  ground  of 
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uTCguhritj: — ^Held,  that  the  pkiiitiff^s  proceeding! 
were  regiular,  and  that  the  caute^migfat  be  set  down 
for  hearing  before  the  period  for  cloeing  the  croei- 
ezamination  of  witnetaes.  Dowmm  ▼.  Sijlomon,  28 
Law  J.  Rep.  (n  8.)  Chanc  884;  4  Drew.  642. 

The  evidence  taken  by  any  parties^to  a  cnuse  may 
be  uted  by  any  of  the  other  parties.  Simyis  v. 
Marts,  20  fieav.  562. 


EXCHANGE. 

[Mimet  ▼.  Lemamf  7  Law  J.  Dig.  294;  7  De  Gez, 
M.  &  G.  840.] 


EXCHEQUER,  COURT  OF. 

[The  Office  of  Queen's  Remembrancer  regulated, 
and  the  Practice  and  Procedure  on  the  Revenue 
Side  of  the  Court  of  Exchequer  amended,  by  22  & 
28  Vict.  c.  21.] 


EXCISE. 

[See  Rbvbsuk.] 


EXECUTION. 
[See  Arrest-   Shbrivf.] 

I8817ED  ON  DaT  OV  DBriNDAHT'S  DlATH. 
DiBBOTION    TO    WITHDRAW,  IF    KOT    AOTBD 
XJTOJX. 

(C)  Return  qv  the  Writ. 

(D)  Costs  of  Abortiyb  Writ. 


il! 


(A)  Issued  on  Dat  or  Defendant's  Death. 

Judgment  having  been  signed  and  execution  issued 
on  the  day  on  which  the  defendant  had  died, — 
Held,  that  the  judgment  and  execution  were  regular. 
WrijflU  V.  MiUi,  28  Law  J.  Rep.  (n.8.)  Exch.  228; 
4  Hurl.  &  N.  488. 

(B)  Direction  to  withdraw,  if  not  acted 

UPON. 

Under  a  jE.  /a.,  at  the  suit  of  P,  lodged  with  the 
sheriff  of  Hants,  the  goods  of  the  execution  debtor 
were  seised.  Before  the  return  of  the  writ,  P  issued 
a  ea,  as.,  under  which  the  debtor  was  arrested  in 
ICiddleeex.  The  attorney  of  P,  by  letter,  directed 
the  sheriff  of  Hanto  to  withdraw  the  Ji.  fa.  There 
WRs  at  that  time  another  writ  of ^.  fa.,  at  the  suit  of 
W,  lodgCMl  with  the  sheriff,  and  no  directions  were^ 
in  fact,  given  to  the  bailiff  in  possession  to  withdraw, 
and  he  continued  in  possession,  holding  both  war- 
rants. An  order  was  subsequently  made  by  a  Judge 
at  chambers  that,  upon  payment  of  the  debt  to  P  on 
a  day  mentioned,  no  ea,  so.  should  be  issued  against 
the  debtor ;  but  that  in  tHe  mean  time  P  should  be 
at  liberty  to  proceed  on  the^.  fa.  already  issued: — 
Held,  that  the  writ  never  wss,  in  fact,  withdrawn ; 
and  consequently  that  P  was  entitled  to  the  proceeds 
of  the  sale  of  the  goods  in  the  sheriff^s  hands  as 
«gBdnst  W,  who  claimed  them  under  a  bill  of  sale 


executed  by  the  judgment  debtor  before  the  direc- 
tion to  withdraw  the^.  fa,  Withen  y.  Parker,  28 
Law  J.  Rep.  (n.s.)  Exch.  292;  4  Huri.  &  N.  524. 

(C)  Return  of  the  Writ. 

Where  a  Ji.  fa.  has  been  issued,  and  the  goods  of 
a  co-defi;ndant  seized,  but  the  execution  withdrawn 
before  sale,  the  writ  must  be  returned  before  a 
ca.  9a.  can  be  issued  agnin^^t  the  other  defendant. — 
Millar  v.  Pamell  supported.  Andreun  v.  jSaun- 
derson,  26  Law  J.  Rep.  (n.s.)  Exch.  208;  1  Hurl. 
&  N.  725. 

After  a  writ  of  fi.  fa.  has  been  executed,  the 
defendant  is  entitled  to  rule  the  sheriff  to  return  the 
writ  without  ithewing  special  grounds  for  so  doing. 
Richardum  v.  Trundle,  29  Law  J.  Rep.  (n.s.)  C.P. 
810 ;  8  Com.  a  Rep.  N.S.  474.     Ibid. 

(D)  Costs  of  Abortiye  Writ. 

The  plaintiff,  haying  recovered  judgment,  issued 
a  writ  of  Ji.  fa.  to  levy  on  the  goods  of  the  defen- 
dant, to  which  the  sheriff  returned  nulla  boncL  The 
plaintiff  thereupon  isnied  a  writ  of  ca.  ia.  indorsed 
to  satisfy  the  same  debt,  together  with  the  costs  of 
the  abortive  writ  of  Ji.  fa.,  under  which  latter  writ 
the  defendant  was  taken  in  execution : — Held,  that 
the  plaintiff  was  not  entitled  to  recover  the  costs 
of  the  abortive  writ  of  JL  fa.  under  section  123.  of 
16  &  17  Vict.  c.  76,  which  enacte,  that  '*  in  ewery 
case  of  execution  the  party  entitled  to  execution 
may  levy  the  poundage,  fees»  and  expenses  of  the 
execution  over  and  above  the  sum  recovered."  The 
Marqaie  <^  SaUtbury  v.  Ray,  29  Law  J.  Rep.  (n.s.) 
C.P.  225;  8  Com.  B.  Rep.  N.S.  198. 
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(A)  Rights  and  Duties. 
(a)  UndUpo9ed-of  Estate, 

A  testator,  who  died  in  18.55,  by  hia  will  gave  all 
his  property  and  the  residue  of  his  estate  to  three 
persons,  upon  trust,  to  pay  Tarious  legacies;  he  also 
gave  I^acies  of  unequal  amounts  to  each  of  his 
trustees,  whom  he  also  appointed  executors.  The 
trustees  were  also  empowered  to  appoint  new  trus- 
tees in  the  place  of  those  unable  to  act  The  testa- 
tor afterwards  gave  an  additional  legncy  to  one  of 
his  executors.  He  was  illegitimate,  and  died  with- 
out having  ever  been  married: — Held,  that  the 
undisposed-of  residue  did  not  belong  to  the  execu- 
tors, but  lapsed  to  the  Crown,  and  that  it  was  unaf- 
fected by  the  11  Geo.  4.  &  1  Will.  4.  c  40.  Read 
V.  Stednum,  28  Law  J.  Rep.  (n.s.)  Chanc.  481;  26 
Beav.  495. 

A  testator  who  was  illegitimate,  and  left  no  child, 
bequeathed  all  his  personal  estate  to  trustees,  upon 
certain  charitable  trusts,  which  failed  under  the  Sta- 
tute of  Mortmain.  He  also  devised  certain  real 
estates  to  hia  wife,  charged  with  a  mortgage,  and 
charged  with  payment  of  debts.  He  also  appointed 
his  trustees  executors.  The  widow  survived  the 
testator: — Held,  that  the  executors  were  not  entitled 
to  the  personal  estate  for  their  own  benefit,  but 
that  they  took  it  as  trustees  for  the  benefit  of  the 
widow  and  the  Crown  in  equal  moities;  and  that 
the  devisee  of  the  real  estate  was  not  entitled  to 
have  the  mortgage  debt  discharged  out  of  the  per- 
sonalty, but  that  the  personalty  was  liable  to  the 
payment  of  the  general  debts.  Dacre  v.  Patritk' 
soit,  29  Law  J.  Rep.  (n.s.)  Chanc.  846 ;  1  Dr.  & 
Sm.  182. 

(6)  Debts  due  to  Deeeaaed. 

A  testator  died  in  1842,  having  appointed  T  R 
and  others  his  executors.  T  R,  who  owed  the  tes- 
tator 300Z.  on  promissory  note,  did  not  prove  the 
will  until  1855: — Held,  that  he  could  not  then  set 
up  the  Statute  of  Limitations  in  respect  of  the  debt; 
that  the  act  of  proving  had  relation  to  the  testator^s 
death,  and  that  he  must  be  considered  as  having  the 
800^  in  his  hands  as  assets  and  be  charged  therewith 
with  interest  from  1855.  Inffle  v.  Richafdt  (No.  2), 
28  Beav.  366. 

(e)  Carrying  on  Trade. 

A  testator  who  was  seised  and  possessed  of  real 
and  leasehold  estate  and  of  personal  property  (part 
of  the  leasehold  being  a  colliery)  specifically  devised 
part  of  his  real  estate  to  his  son,  and  then  devised 
and  bequeathed  all  the  residue  of  the  real  and  the 
whole  of  the  personal  estate  to  trustees,  upon  trust 
at  some  convenient  time,  with  the  approbation  of 
his  son,  to  sell  and  convert  the  same,  and  raise  and 
invest  and  apply  IfiOOl.  upon  certain  trusts,  and  to 
pay  two  life  annuities,  and  then  to  pay  his,  the  tes- 
tator's, daughter  an  annuity  of  2001.  a  year  for  her 
life  over  and  above  half  the  income  of  the  real  and 
personal  estate  given  to  the  trustees.  The  testator 
directed  that  the  daughter's  annuity  should  not 
exceed  6002.  a  year,  and  that  the  profits  of  the  mine 
should  not  be  deemed  income  until  102.  per  cent, 
was  set  apart  for  expenses:  and  he  .gave  all  his 
property,  subject  to  the  legacy  and  annuities,  to  his 
•on^  and  empowered  his  trustees  to  let  his  son  into 


possesion  of  all  the  property  upon  his  securing  the 
legacy  and  annuities.  He  appointed  his  two  trus- 
tees and  his  son  executors.  At  the  death  of  the  tes- 
tator his  debts  exceeded  the  amount  of  the  pure 
personalty  exclusive  of  the  colliery.  The  son  alone 
proved  the  will,  the  trustees  having  disclaimed  the 
trusts  and  renounced  probate.  The  son  entered  into 
possession  of  the  whole  property.  The  colliery  was 
worked  out,  and  yielded  a  profit  of  altogether  27,0002. 
The  daughter  filed  a  bill  against  her  brother  and 
other  parties  for  the  administration  of  the  testator's 
estate: — Held,  aflSrming  in  all  respects  the  order  of 
the  Lords  Justices,  that  the  son,  having  acted  as 
sole  executor  and  trustee,  could  not  be  allowed  to 
make  a  profit  of  the  trust ;  that  the  clear  income  of 
the  colliery  formed  part  of  the  capital  of  the  testa- 
tor's personal  estate;  and  that  although  the  colliery 
ought  to  have  been  sold  twelve  months  after  the 
testator's  death,  yet  not  having  been  so,  the  son  was 
not  entitled  to  have  its  value  ascertained  at  that 
time  and  to  be  only  charged  with  that  sum  and 
interest,  but  that  the  27,000/.  must  be  treated  as 
part  of  the  general  personal  estote,  the  son  being 
allowed  his  reasonable  expenditure  on  the  colliery. 
WigJUwiek  v.  Lord,  26  Law  J.  Rep.  (n.s.)  Chanc. 
825 ;  6  H.L.  Cas.  217:  afiSrming  28  Law  J.  Rep. 
(n.s.)  Chanc.  235 ;  4  De  Gex,  M.  &  Q.  808;  1 
Drew.  576. 

Executors  carried  on  their  testator's  trade  in  that 
character,  and  in  the  ordinary  course  of  the  business 
accepted  a  bill  of  exchange,  describing  themselves  in 
it  simply  as  executors  of  their  testator: — Held,  that 
neither  the  above  circumstances  nor  the  form  of  the 
acoeptence,  relieved  the  estote  of  one  of  the  exe- 
cutors, who  died  in  the  lifetime  of  the  other,  from 
the  ordinary  equitable  hahility  upon  the  bill.  ZAnfer- 
pool  Borough  Bank  ▼.  TToflber,  4  De  Gtex  &  J.  24. 

(d)  Selling  and  Pledging  EttaU, 

A  testatrix  had  lent  money  upon  the  security  of  a 
ship,  the  T  C.  Her  executor  shifted  the  security 
to  the  ship,  the  £,  and  having  borrowed  money  in 
his  character  of  executor  from  a  bank,  of  a  branch 
of  which  he  was  manager,  he  lent  it  to  the  owner  of 
the  ship  E  to  pay  for  repairs  to  it,  and  took  a  mort- 
gage of  the  same.  Subsequently,  the  executor  as- 
signed this  mortgage  and  the  mortgage  debts  to  the 
bank  as  a  security  for  the  money  lent  to  him.  The 
ship  E  was  sold  for  less  than  the  money  the  testatrix 
had  herself  lent  upon  it  Upon  a  question  in  a  suit 
between  the  parties  entitled  under  the  will  of  the 
mortgagee  and  the  bank, — Held,  affirming  a  decision 
of  the  Master  of  the  Rolls,  that  the  executor  had  no 
right  to  pledge  the  assets;  but  as  the  executor  was 
the  agent  of  the  bank,  the  bank  had  notice  of  his 
inability  to  do  so,  and  could  stend  in  no  better  posi- 
tion than  he  did,  and  that  the  parties  claiming  under 
the  will  were  entitled,  in  preference  to  the  Iwnk,  to 
the  produce  of  the  sale  of  the  ship  E.  CoUinton  ▼. 
Lister,  25  Law  J.  Rep.  (n.s.)  Chanc.  38;  7  De  Gez, 
M.  &  G.  634  ;  24  Law  J.  Rep.  (n.s.)  Chanc.  762; 
20  Beav.  356. 

Where  parties  appeal,  and  all  join  in  one  petition, 
they  cannot  appear  by  separate  counsel  to  argue  their 
cases  separately,  but  all  the  counsel  must  appear  fbr 
all  the  appellants.     Ibid. 

A  testetor  directed  his  debts  to  be  paid  out  of  his 
real  and  personal  estetes;  he  then  devised  his  freehold 
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knds  to  tnitteea  for  500  jean,  and,  subject  to  that 
he  gave  all  his  real  and  personal  estates  to  his  6Te 
sont^  their  heirs,  executors,  &c.,  upon  condition  that 
they  should  proportionately  contribute  to  the  pay- 
ment of  his  debto,  legacies,  Ac,  on  failure  of  which 
the  trustees  of  the  term  were  to  raise  out  of  the  rents 
or  by  mortgage  or  sale  of  the  shares  of  the  de&ulting 
son  as  much  money  as  the  son  ought  to  have  paid. 
The  testator  appointed  his  fiye  sons  executors,  and 
two  of  them,  after  the  death  of  their  three  brothers, 
sold  a  portion  of  the  estates:— 'Held,  that  the  eze> 
cutofs  had  an  implied  power  of  sale  under  the  direc- 
tion to  pay  debts,  and  that  a  contract  entered  into 
by  them  eAer  the  death  of  their  three  brothers,  and 
thirty-one  years  after  the  decease  of  the  testator,  was 
valid,  and  a  decree  was  made  for  specific  perform- 
ance. Wrigle^  ▼.  Sykei^  26  Law  J.  Rep.  (h.s.) 
C3ianc.  458;  21  Beav.  387. 

A  testetor  possessed  of  divers  securities  of  foreign 
states  gave  all  his  real  and  personal  estate  to  trustees 
for  his  wife  for  life,  and  after  her  decease  for  his  sons 
and  their  children.  He  gave  bis  trustees  a  discretion 
to  postpone  the  conversion  of  his  residuary  estate, 
which  he  had  directed  to  be  sold,  and  he  directed 
that  his  stocks  in  the  foreign  funds  should  not  be  sold 
out  during  the  widowhood  of  his  wife  without  her 
consent,  his  object  being  that  she  might  enjoy  the 
larger  income  derivable  Arom  such  foreign  funds:— 
Held,  that  all  the  foreign  investments  should  be 
retained.  EUig  ▼.  Edm,  26  Law  J.  Rep.  (n.s.) 
Ghanc.  533;  23  Beav.  543. 

Held,  also,  that  the  certificates  for  Boston  Water 
scrip  and  bonds  of  the  Pennsylvanian  Railroad  Com- 
pany were  not  within  the  meaning  of  the  will,  and 
that  they  must  be  sold.     Ibid. 

An  [implied  power  of  sale  in  the  executor  of  a 
mortgagor,  arising  from  a  direction  in  the  will  to  pay 
debts,  will  not  enable  the  Court  to  direct  the  sale  of 
the  mortgaged  estete  if  it  cannot  make  a  decree  for 
foreclosure.  JSoUon  v.  Stannard,  27  Law  J.  Rep. 
(x.s.)  Chanc.  845. 

Such  a  decree  can  only  be  made  in  a  creditors' 
salt.    Ibid. 

An  executrix  directed  to  pay  debts  cannot  be  con- 
sidered to  represent  third  parties  within  the  meaning 
of  the  15  &  16  Vict  c.  86.     Ibid. 

A  purchaser  will  obtain  a  good  title  under  a  power 
of  sale  implied  in  a  charge  of  debts  made  by  a  tes- 
tetor twenty-seven  years  since,  though  the  executors 
selling  derived  their  title  from  the  executors  of  the 
origiiud  testator,  and  though  the  parties  beneficially 
entitled,  subject  to  the  charge,  had  been  let  into 
possession.  Sabin.  v.  ffeape,  29  Law  J.  Rep.  (h.s.) 
Chanc  79;  27  Beav.  553. 

An  executor  and  devisee  in  trust,  having  paid  off 
all  the  debts  of  his  testetrix,  borrowed  1,000^  from 
H  upon  deposit  of  the  title-deeds  of  the  estate,  alleg- 
ing Uiat  the  money  was  required  to  pay  debts,  but 
150/.,  part  of  the  1,000/.,  was  taken  out  in  wine. 
This  debt  was  paid  off,  and,  subsequently,  seventeen 
years  after  the  death  of  the  testetrix,  a  further  sum 
of  1,000/.  was  borrowed  in  the  same  manner  from  H 
by  the  executor,  who  agreed  to  purchase  200/.  worth 
of  wine.  The  executor  also  agreed  to  execute  a  l^gal 
mortgage  when  called  upon  to  do  so.  H,  the  mort- 
gsgee^  assigned  his  security,  and  a  legal  mortgage  was 
then  executed.  Upon  bill  filed  against  Uie  represen- 
tative of  that  mort^gee,  it  was  held,  that  the  nature 
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of  the  origmal  transaction  was  sufficient  proof  that 
the  money  waa  not  borrowed  by  the  executor  for  pay- 
ment of  debts,  and  the  assignee  from  H,  the  original 
mortgagee,  could  not  stand  in  a  better  position  than 
H  himself.  The  mortgsige  was,  therefore,  declared 
void.  Burt  v.  JVueman,  29  Law  J.  Rep.  (if.s.) 
Chanc.  902. 

(e)  Bight  of  BxUjxmt, 

Administrator  of  deceased  executor  of  the  testator 
in  the  cause  held  entitled,  as  against  specialty  credit- 
ors of  such  testator,  to  retain  assets  of  his  intestate, 
who  had  died  indebted  to  the  estete  of  the  testetor, 
towards  payment  of  a  judgment  debt  recovered  by 
himself  against  his  intestete  in  his  lifetime.  Home 
V.  ShepKerd;  Some  v.  Dendy,  26  Law  J.  Rep.  (n.b.) 
Chanc.  817. 

After  a  decree  for  teking  accounts  in  an  adminis- 
tration suit,  one  of  several  executors  may  insist  upon 
his  right  of  retainer  in  respect  of  a  debt  due  more 
than  six  years  before  the  testetor's  death,  notwith- 
standing the  Statute  of  Limitations.  JSharman  v. 
Budd,  27  Law  J.  Rep.  (n.s.)  Chanc.  844. 

If  an  administrator  of  two  persons  has  in  hand  a 
balance  of  the  estate  of  one  who  is  indebted  to  the 
estate  of  the  other,  he  may  refuse  to  retain  the  debt 
in  fovour  of  the  one  to  the  prejudice  of  the  creditors 
of  the  other;  but  the  Court  will  interfere  to  protect 
the  estate  of  the  deceased  creditor,  and  retain  the 
balance  in  the  hands  of  the  administrator,  though 
the  money  would  have  been  applicable  to  the  pay- 
ment of  general  creditors  of  the  debtor's  estete.  Fox 
V.  Cfarrett;  Milea  v.  Fox,  29  Law  J.  Rep.  (n.s.) 
Chanc.  428 ;  28  Beav.  16. 

An  executor  is  entitled  to  retain  his  debt,  although 
barred  by  the  Statute  of  Limitntions  during  the  life- 
time of  the  testator.  Therefore,  where  an  executor, 
under  a  mistake  of  fects,  had  made  yearly  paymente 
to  his  testatrix  for  twenty-five  years  previous  to  her 
death,  he  was  held  entitled  to  retain  the  amount  out 
of  her  residuary  estate. — Contrary  dictum  of  Bayley, 
/.  in  M'Oulhek  v.  Daw$  (9  Dowl.  &  Ryl.  43),  dis- 
approved.    Sill  v.  Walker,  4  Kay  &  J.  166. 

(J)  Adminittrator  durante  AhwnliA, 

By  the  will  of  a  testator,  his  property  was  directed 
to  be  sold  by  his  executors  after  the  death  of  his 
widow.  Upon  the  death  of  the  widow,  who  was  also 
the  survivor  of  the  executors,  letters  of  adminiatm- 
tion  cum  testamento  annexo  durante  abtentid  were 
granted  to  W,  as  the  lawful  attorney  of  the  only  son 
and  next-of-kin  both  of  the  testator  and  widow,  he 
then  residing  in  Canada  West;  and  letters  of  admi* 
nistmtion  durante  abientid  to  the  estate  of  the  widow 
were  also  granted  to  W.  W  put  up  the  property, 
consbting  of  leasehold  estates,  to  sale  by  auction, 
subject  to  certain  conditions,  whereby  the  sale  was 
stated  to  be  **  by  order  of  the  executors ":-~Held  (re- 
versing the  decision  of  one  of  the  Vice  Chancellors), 
that  specific  performance  of  a  contract  for  the  pur- 
chase of  the  leasehold  estates  could  not  be  enforced 
by  W.  Webb  v.  Kirby,  26  Law  J.  Rep.  (n.s.)  Chanc. 
145;  7  De  Gex,  M.  &  G.  376:  25  Law  J.  Rep.  (n.s.) 
Chanc.  872;  3  Sm.  &  6.  333. 

(</)  As  to  Costs, 

If  a  solicitor  is  appointed  an  executor,  liberty  to 
chaige  for  profewional  services  will  not  authorize  him 
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to  chaigb  for  semoet  which  appertain  to  the  ordinary 
duties  of  an  executor.  ffwUn  t.  Danrby,  29  Law  J. 
Rep.  <H.8.)  Ghane.  622;  28  Beav.  825. 

An  order  to  tax  the  costs  of  an  executor,  in  a  suit, 
including  any  costs,  charges  and  expenses  proptfrly 
incurred  by  him  in  the  execution  of  the  trusts  of  the 
will,  does  not  include  the  costs  of  his  defence  to  other 
suits  instituted  against  him  as  executor.  Payne  v. 
LiUU,  27  Beav.  83. 

(B)  Liabilities. 

(a)  For  Testator* t  Breach  of  CoveiuuU. 

A  testator  who  was,  at  his  death,  lesseeof  a  house 
under  a  lease,  in  which  he  had  covenanted  to  keep 
the  house  insured,  appointed  A,  his  son,  his  executor. 
The  testator  bad  effected  a  policy  of  insurance.  The 
policy  expired  on  the  25th  of  March.  The  testator 
died  on  the  27th  of  March.  The  house  was  burnt 
down  on  the  26th  of  May.  A  proved  the  will  on  the 
1 7th  of  June.  Evidence  was  gi  ven  that,  between  the 
death  of  the  testator  and  the  26th  of  May,  A  had 
received  money  of  some  of  the  customers  of  the  tee- 
tator  who  had  been  a  tradesman : — Held,  that  A  was 
not  liable  in  respect  of  the  breach  of  the  covenant. 
Fry  V.  Fry,  28  Law  J.  Rep.  (x.a.)  Chanc.  698. 

A  testator,  by  his  will,  gave  several  legpsctes^  among 
which  were  two  legades  of  2,000^  each,  upon  which 
a  duty  of  10/.  per  cent,  was  paid,  and  the  sums  set 
apart  until  the  legatees  attained  twenty-five.  The 
residuary  estate  was  given  to  one  of  the  executors^ 
who  was  allowed  to  receive  and  apply  it  for  his  own 
use,  as  the  debts  and  legacies  of  the  testator  were 
considered  to  be  satisfied.  After  this,  upon  the  expi- 
ration of  a  lease  which  had  been  granted  to  the  tee- 
tator,  an  action  was  brought  against  the  executors 
for  breach  of  covenants  contained  therein.  One  of 
the  executors  then  instituted  two  suits,  the  one  to 
administer  the  estate  of  the  testator,  and  the  other 
to  get  the  two  appropriated  legacies  into  court. 
Orders  were  made  in  each  of  these  suits  in  accord- 
ance with  the  prayer,  but  the  residuary  legatee,  when 
pressed  to  pay  the  residuary  estate  into  court,  took 
the  benefit  of  the  Insolvent  Act.  Upon  a  petition 
by  the  creditor  to  obtain  payment  of  his  debt, — Held, 
that  he  was  entitled  to  enforce  the  orders  made  in  the 
suits,  and  that  the  two  appropriated  sums  were  liable 
to  make  good  the  debt  claimed  in  the  action,  together 
witii  all  costs  incurred,  though  one  of  the  legacies 
had  been  sold  and  assigned  by  the  legatee  to  a 
stranger.  NobU  t.  BreU,  27  Law  J.  Kep.  (v.s.) 
Chanc.  516;  24  Beav.  499. 

{h)  For  Sums  improperly  deali  vriih. 

If  an  executor  enables  his  co-executor  to  obtain  a 
aum  of  money  belonging  to  their  testator^s  estate, 
which  the  co-executor  misapplies,  such  executor  will 
not  be  r^ponsible  for  the  loss,  if  his  co-executor 
could  have  obtained  the  money  by  his  own  indepen- 
dent act  CantUer  v.  TUUU;  Candler  v.  Wade; 
Camdier  v.  Wheelton;  and  Wade  v.  Candler,  26  Law 
J.  Bep.  (n.5.)  Chanc  505;  22  Beav.  257. 

But  an  executor  will  be  responsible  for  any  loss 
which  may  arise  by  leaving  the  securities  of  their 
testator  in  the  hands  of  his  co<executor,  who  was 
also  the  mortgagor,  even  though  such  co-executor 
was  the  legal  and  confidential  adviser  of  the  testator, 
in  whose  custody  he  always  left  his  title-deeds  and 
securities.    Ibid. 


A  decree  in  an  adminiilmtioa  antt  dtieeled  a 
contract  for  the  sale  of  a  particular  house  to  be 
completed,  but  contained  no  directions  as  to  the 
investment  or  otherwise  of  the  purchase-money.  The 
administratrix,  with  the  knowledge  of  the  solicitors  of 
the  testator,  and  of  other  persons  interested  under  bis 
will,  paid  the  purchase>money  for  the  bouse,  and 
other  monies,  into  a  private  bank.  The  bank  &iled, 
and  the  monies  were  lost: — Held,  that  the  adminis- 
tratrix was  not  liable  for  the  monies  so  lost  WUke 
V.  Groom,  25  Law  J.  Rep.  (k.s.)  Chanc.  724;  8 
Drew.  584. 

A  testator  gave  annuities  to  the  plaintiflb  and 
appointed  three  executors,  one  of  whom  (A  B)  was 
the  residuary  legatee.  No  fund  was  set  apart  to 
answer  the  annuities,  but  A  B  was  permitted  by  his 
co-executors  to  receive  the  assets,  which  he  wasted, 
though  he  pud  the  annuities  for  eighteen  jears,  at 
the  end  of  which  he  became  insolvent: — Held,  that 
the  co-executors  were  liable  to  the  plaintiflb  for 
A  B's  receipts.    ^gbeH  v.  Butter,  21  Beav.  560. 

A  testator,  who  died  in  1836,  directed  his  execu- 
tors and  trustees  (A  and  B)  to  convert  his  real  and 
personal  estate,  and  after  paying  his  debts,  See,  to 
invest  the  proceeds  on  mortgage  of  freeholds,  &c., 
or  on  government  securities.  A  and  B  deposited  the 
proceeds  in  a  bank  at  interest  in  their  joint  names. 
A  died  in  1 842,  and  B  drew  out  ^e  balance,  and 
applied  it  to  his  own  use.  No  sufficient  reason  being 
shewn  for  retaining  the  money  in  the  bank,  it  was 
held,  that  the  estate  of  A  was  liable  to  make  good 
the  loes.    GU>bim  v.  Taylor,  22  Beav.  344. 

A  testator  died  in  1829;  part  of  his  assets  con- 
sisted of  a  promissory  note  for  100^  of  five  persona. 
All  interest  on  it  was  paid  down  to  1 837,  but  by 
whom  did  not  appear.  In  1887  the  executor  took 
the  note  ef  one  of  the  five  for  the  100/.,  and  interest 
was  paid  until  1842.  Subsequently,  nothing  was 
done,  and  the  debt  became  barred  by  the  statute^ — 
Held,  that  the  taking  the  second  note  was  equivalent 
to  payment  of  the  first,  and  the  executor  was  chamd 
with  the  100/.    Spariet  v.  BettaU,  22  Beav.  687. 

Where  an  executor  has  improperly  employed  the 
assets  of  his  testator  in  trade,  he  will  be  made  to 
account  for  and  pay  over  those  profits,  although  the 
persons  in  partnership  with  whom  he  had  made 
those  profits  are  not  before  the  Court  as  parties  to  the 
suit,  or  in  any  other  character  than  as  witnesses  to 
prove  the  amount  of  profits  received  by  the  executor. 
Maedonald  v.  JUthardeon,  1  Giff.  81. 

Whether  Simpeon  v.  Chapm<m  (4  De  Oex,  M.  Sl 
G.  164)  is  reconcileable  with  previous  authorities — 
quaare.    Ibid. 

Ebcecutors  and  trustees,  surviving  partners  of  the 
testator,  directed  by  his  will  to  invest  an  infant's 
legacy  on  government  or  real  securities,  took  a 
security  for  it  in  the  form  of  a  mortgage  on  the  free- 
hold and  leasehold  property  and  fixtures  belonging 
to  the  purtnership  in  which  they  were  the  testator^ 
survivin/  partners : — Held,  that  they  were  bound 
to  account  for  the  profits  made  by  so  employing  the 
legacy  and  interest  in  the  trade; — and  the  wiU  direct- 
ing the  interest  to  be  accumulated  from  the  testator^ 
death ;  but  by  the  partnership  articles,  the  principal 
not  being  payable,  but  only  interest  at  5/.  per  cent 
for  five  years  after  the  testatorls  death, — ^Held,  that 
the  amount  of  interest  on  the  legacy  should  be 
computed  with  annual  rests  up  to  the  date  of  the 
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Mourity,  wfaioh  ma  dated,  and  taken  on  the  day 
when  the  amount  of  the  testator^s  share  was  payable. 
Held,  that  the  entry  by  the  executors  in  the  part- 
nership books  of  the  amount  of  the  legacy  to  the 
credit  of  the  legatee  was  a  sufficient  admission  of 
assetiL    Tawnend  ▼.  Toummd,  1  GifF.  201. 

(e)  At  to  Value  of  Testator^t  Property. 

Where  executors  have  neglected  to  realise  aaieti 
which  are  outstanding  upon  an  improper  inyestment, 
there  is  no  fixed  period  at  which  the  loss  is  to  be 
calculated.  It  depends  on  the  particular  nature  of 
the  property  and  the  evidence  affecting  it.  Mughet 
V.  BwipeotL,  22  Beav.  181. 

Losses  ocouned  by  the  non-sale  of  Crystal  Palace 
sbarea»  which  were  at  a  premium  at  the  testator^ 
death,  but  subsequently  fell  to  a  discount.  The 
executors  were  chaiged  by  the  certificate  with  the 
value  at  the  end  of  two  months,  but  the  Court  varied 
the  oertificate  to  twelve  months.    Ibid. 

(d)  For  TfUeresi. 

An  executor  who  had  unnecessarily  retained  in 
his  hands  uninvested  a  balance  of  655/.  for  a  year 
and  a  half»  chained  with  interest  thereon.  Sie^ord 
V.  Fiddon,  23  Beav.  386. 

Executor  charged,  on  further  consideration,  with 
interest  on  balances  retained  in  his  hands  for  various 
periods  varying  from  670  to  229  days.  Jdhnton  v. 
Premdergati,  28  Beav.  480. 

(e)  For  Legacy  Duty, 

The  executor  of  a  will,  in  every  instance,  made 
the  half-rearty  payments  due  to  the  tfnant  for  life 
of  the  residuary  estate  through  the  solicitor  employed 
hy  him  in  the  administration  of  the  trusts  of  the 
inll.  The  solicitor  having  neglected  to  retain  the 
logacy  duty  out  of  several  such  pavments,  applied  to 
the  tenant  for  life  for  a  return  of  the  amount  of  such 
duty.  Having  accordingly  received  the  amount 
from  the  tenant  for  life,  the  solicitor,  instead  of  pay- 
ing the  same  to  the  Crown,  retained  it  for  his  own 
purposes,  and  soon  afterwards  abscondt^d.  The  exe- 
cutor subsequently  paid  the  said  duty  to  the  Crown: 
—Held,  that  he  was  not  entitled  to  retain  out  of  the 
lifo  interest  of  the  tenant  for  life  what  he  had  so  paid. 
Horn  V.  CoUmam,  26  Law  J.  Rep.  (n.8.)  Chanc 
213. 

A  testator  directed  his  estates  to  be  sold,  and  gave 
the  dividends  of  one  portion  of  the  proceeds  to  his 
wife  for  UPe,  and  after  her  death  he  gave  the  capital 
to  A  B.  The  second  portion  he  gave  to  A  B  sub- 
ject to  various  annuities.  By  an  arrangement  be* 
tween  the  widow  and  A  B,  the  first  portion  was  paid 
over  by  tho  executors  to  A  B  during  the  widow's 
life,  and  no  sum  was  retained  to  answer  the  log>cy 
duty,  which  would  become  payable  on  the  widowli 
death.  A  B  sold  the  second  portion  to  the  plaintiff, 
and  the  surviving  executors  of  the  surriving  executor 
of  the  testator  joined  in  the  assignment  for  the  pur- 
peso  of  admitting  A  B^s  title  to  the  property,  and 
stating  that  they  knew  of  no  incumbrance  upon  it. 
Upon  the  death  of  the  annuitant*,  the  purchaser 
filed  a  bill  against  the  executors  for  a  transfer  of  the 
fund;  and  the  Court  held,  that  the  defendants  were 
not  eotiftled  to  retain  the  legacy  duty  payable  upon 
the  first  portion  of  the  property.  Bignild  v.  G%U», 
28  Law  J.  Rep.  (n.s.)  Chanc.  238. 


(/)  ToCoiti, 

The  Court  will  not  exempt  an  adminiatrator  phun- 
tiff  from  costs,  under  the  3  &  4  Will.  4.  c.  42.  a  8 1 , 
if  the  verdict  be  against  him,  unless  the  defendant 
has  been  guilty  of  falsehood  or  misconduct  The 
mere  concealing  his  defence  is  not  misconduct.  But 
it  M  sufficient  misconduct  if,  when  the  administrator 
applies  to  the  defendant  for  information,  the  result 
of  which  might  decide  the  case,  the  latter,  by  sup- 
pression, concealment  or  miscolouring,  leads  the 
plaintiff  astray  and  induces  him  to  continue  the 
action.  Fedmayne  v.  Moon,  25  Law  J.  Rep.  (h.b.) 
Q.a  311. 

(ff)  Judgment  againtt  Company  in  which  Tettator 

a  Shareholder. 

After  the  death  of  a  shareholder  in  a  joint>stock 
banking  company  his  name  was  inserted  in  the  last 
delivered  memorial  of  shareholders.  Judgment  in 
an  action  of  debt  was  a  few  months  afterwards  reco- 
vered against  the  company: — Held,  that  proceedings 
could  not  be  taken  to  enforce  the  judgment  against 
the  eflects  of  the  deceased  in  the  hands  of  his  exe- 
cutors on  fiulure  of  the  effects  of  the  company  to 
satisfy  the  judgment,  although  eection  21.  of  the 
statute  7&8yict.  c.  113.  says,  that  the  persons 
whose  names  shall  appear  in  the  last  delivered 
memorial,  and  their  legal  representativeis  shall  be 
liable  to  legal  proceedings  as  existing  shareholders 
of  the  company;  for  the  term  '^persons**  in  that 
section  applies  only  to  individuals  living  at  the  time 
the  memorial  is  filed.  Powis  v.  BuUer,  27  Law  J. 
Rep.  (r.b.)  CP.  249;  4  Com.  B.  Rep.  N.S.  469. 

(C)  Assets. 

(a)  Admutum  of, 

[Sutton  V.  RotUer,  7  Law  J.  Dig.  300;  7  I>e 
Oex,  M.  & 6.  9] 

Annuities  given  by  a  will  were  regularly  paid  by 
the  executors  for  six  yeara^  and  irregular  paymenta 
on  account  were  made  by  them  for  the  next  four 
yean.  SewhU — that  this  of  itself  would  be  an  admis- 
sion of  assets.    Pmyne  v.  Litdt,  22  Beav.  69. 

This  Court  does  not  bind  executors  by  an  admis- 
sion of  assets  if  new  claims  on  the  estate  afterwards 
Ibid. 


anseti 


(6)  Adminitiraiion  of. 


If  an  administrator  pays  simple  contract  debts,  he 
will  not  be  allowed  them  against  a  judgment  creditor, 
though  the  judgment  was  unregistered  when  the  pay- 
ment was  made,  and  though  he  hnd  neither  notice 
nor  knowledge  of  its  existence.  Fuller  v.  Fedman, 
29  Law  J.  Rep.  (h.s.)  Chanc.  324 ;  26  Beav.  600, 
614. 

In  the  settlement  of  accounts  by  executors  two 
or  more  may  bind  the  oth^s,  though  with  notice  of 
their  diss^t,  provided  there  is  neither  fraud  nor 
gross  error.  Such  settlement  will  also  bind  their 
eettuit  que  truet.  Smith  v.  Everett,  29  Law  J.  Rep. 
(n.8.)  Chanc.  236;  27  Beav.  446. 

Where,  on  taking  an  account,  a  balance  was 
found  due  to  the  executor  for  monies  advanced,  the 
estate  being  insolventy — Held,  that  the  executor  was 
entitled  to  be  paid  in  fUll,  in  priority  to  the  creditors. 
^kman  v.  ffoUarook,  2  Giff.  198. 
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If,  alter  a  decree,  an  executor  thinks  fit  to  pay  a 
ereditor  he  does  bo  at  his  own  liek,  and  he  is  onlj 
entitled  to  stand  in  the  place  of  his  creditor  against 
the  estate.    Irby  v.  Jrby,  24  Beav.  526. 

The  testator  had  mortgaged  bis  real  estate  to 
secure  monies  held  on  the  trusts  of  his  marriage 
settlement.  A  suit  was  instituted  to  administer  his 
estate  and  to  realize  his  mortgage.  AfVer  the  decree 
(in  1832)  the  executors  advanced  considerable  sums 
out  of  the  rents  and  personal  estate  on  account  of 
interest  to  the  persons  entitled  to  the  mortgage. 
The  estate  prov^  deficient  to  pay  all  the  creditors : 
— Held  (in  1857),  that  the  payments  could  not  be 
justified;  that  the  executors  must  pay  the  amount, 
and  be  charged  with  interest  on  the  balances  com- 
posed of  the  money  so  improperly  paid  by  them. 
Ibid. 

Trust  monies  were  lent  on  mortgage  to  the  tenant 
for  life.  On  his  death  a  suit  was  instituted  mainly 
for  the  administration  of  his  estate,  and  also  the 
realization  of  the  mortgage  and  involving  the  execur 
tion  of  the  trusts  of  the  settlement: — Held,  that  the 
costs  ought  to  be  paid  as  of  an  administration  suit 
out  of  the  assets;  but  that  the  costs,  so  £»  as,  they 
had  been  increased  by  its  being  a  suit  for  the  execu- 
tion of  the  trusts  of  the  settlement  must  be  borne  by 
the  settlement  iiind.     Ibid. 

(D)  Fbmb  Coybrt  Ezbcutaiz. 

A  feme  covert  executrix  having  obtained  an  order 
for  the  protection  of  her  property,  under  the  21st 
section  of  the  Divorce  and  Matrimonial  Causes 
Act,  is  entitled  to  a  transfer  of  stock  standing  in  the 
name  of  her  testator  without  the  concurrence  of  her 
husband.  BaJtke  t.  the  Oovemor  and  Company  of 
ike  Bank  of  Englamdy  27  Law  J.  Bep.  (ir.s.)  Chanc. 
630;  4  Kay  &  J.  564. 

A  testatrix  gave  an  annuity  of  350/.  to  her  adopted 
daughter,  a  married  woman,  for  her  separate  use, 
without  power  of  anticipation,  and  appointed  her 
executrix  of  the  will.  The  annuitant  was  unable  to 
obtain  probate,  and  took  possession  of  and  misappro- 
priated the  estate  of  the  deceased,  by  applying 
4,000/.  to  her  own  use: — Held,  that  the  future  pay- 
ments of  the  annuity  could  not  be  rendered  liable  to 
make  good  the  4,000/.,  but  the  restraint  on  antici- 
pation was  not  applicable  to  a  sum  of  1 ,800/.  due 
for  arrears  of  the  annuity  which  could  be  applied  in 
satisfaction  of  the  amount  due  from  the  annuitant. 
PemberUm  t.  M*€HU,  29  Law  J.  Rep.  (n.s.)  Chanc. 
499;  1  De  Gex  &  Sm.  266. 

The  husband  of  an  executrix  or  administratrix  is 
liable  for  all  the  assets  received,  or  dewuUivita  com- 
mitted by  himself  or  by  his  wife  during  the  coverture, 
and  his  estate  remains  liable  after  his  death.  Sndth 
V.  SnUth,  21  Beav.  885. 

The  husband  of  an  executrix,  who  was  liable  for  a 
breach  of  trust,  made  his  wife  and  two  others  execu- 
trix and  executors.  "  They  possessed  themselves  of 
all  his  assets'": — lield,  that  the  husband^  liability 
was  not  satisfied  by  the  circumstance  of  his  widow 
uniting  in  herself  the  two  characters;  and  in  a  suit 
to  charge  the  husband^to  assets  an  inquiry  as  to  the 
amount  of  such  anets  received  by  her  was  refused; 
and  it  was  held,  that  her  legal  personal  representative 
was  not  a  necessary  party.     Ibid. 

To  a  declaration  by  the  plaintiff  as  executor  of  S 
ibr  money  had  and  received,  and  for  the  conversion 


of  securities  by  the  deftedant,  the  defendant  pleaded 
that  8  appointed  the  plaintiff  and  one  O  executor 
and  executrix  of  her  will,  and  that  the  defbndanta 
had  paid  the  debt  to  6  as  executrix,  and  had  de1i« 
vered  the  securities  to  her,  which  was  the  oonverrion 
complained  of.  The  plaintiff  replied  that  O  was  a 
married  woman,  and  was  appointed  executrix  with- 
out the  assent  of  her  husband,  who  dissented  from 
her  administering;,  and  never  administered  himself; 
that  G  applied  for  probate,  but  was  refused,  and  that 
it  was  granted  to  the  plaintiff  alone;  and  that  the 
defendant  had  paid  the  debt  and  delivered  the  secu- 
rities to  Q  as  executrix  voluntarily,  knowing  her  to 
be  a  married  woman,  and  that  G  had  not  duly  admi- 
nistered the  said  debts  and  securities: — Held,  on 
demnrrerfdUsenHetUibuM  Coekbwm,  O.J,  tmdBram- 
wU,  £.),  that  the  payment  and  the  delivery  of  the 
securities  being  made  bondjidehj  the  debtor  to  G  ae 
executrix,  knowing  her  to  t>e  a  married  woman,  but 
not  knowing  of  any  other  disability,  operated  as  a 
discharge  to  the  debtor  from  an  action  by  the  co- 
executor.  Pembeticn  v.  Chapman,  27  Law  J.  Rep. 
(h.b.)  Q.B.  429;  E.  B.  &  E.  1056:  affirming  the 
judgment  below,  26  Law  J.  Rep.  (h.b.)  Q.B.  117; 
7  E.  &,  B.  210. 

(E)  ACTIOBB  AND  SuiTS. 

Where  an  intestate  bad  executed  transfeia  of  rail- 
way shares  and  stock  to  a  fictitious  poson,  the 
Court  on  a  bill  filed  by  hia  administrator  dedaied 
that  the  intestate  used  the  fictitious  name  as  another 
designation  of  himself,  and  that  the  plaintiff,  as  his 
administrator,  was  entitled  to  tnnsfier  the  shares  and 
stock,  and  to  receive  the  dividends  thereofl  Arthu/r 
V.  the  Midland  Mail,  Co.,  3  Kay  &  J.  204. 

Payment  to  an  administrator  is  a  good  dischaige, 
though  a  will  exist  and  be  afterwards  proved. 
Proner  v.  Wagner,  26  Law  J.  Rep.  (n.s.)  C.P.  81; 
1  Com.  B.  Rep.  N.S.  289.     Ibid. 

In  an  action  by  an  administrator,  the  Court 
refused  to  allow  the  defendant  to  plead  that  the 
supposed  intestate  had  made  a  will  and  appointed 
executors.    Ibid. 

The  Court  also  refiised  to  stay  proceedings  in  the 
action  until  a  will  made  in  India,  by  the  suppoeed 
intestate,  should  be  brought  to  £!ngland  and  proved 
by  the  exeeuton.    Ibid. 


EXTENT. 


In  1802,  in  pursuance  of  an  order  of  the  Court 
under  the  statute  25  Geo.  3.  c.  85,  the  extended  lands 
of  a  Crown  debtor  were  sold  for  more  than  the 
amount  of  the  Crown  debt,  and  the  debtor  being  a 
lunatic  the  amount  of  the  purohase*money  was,  by 
order  of  the  Court,  paid  into  the  hands  of  the 
Deputy  Remembrancer,  and  was  by  him  invested  in 
the  public  funds  in  the  name  of  the  Accountant 
General.  In  1841,  by  the  statute  5  Vict.  c.  5,  the 
fund  and  accumulations  were  vested  in  the  Queen's 
Remembrancer  to  attend  the  orden  of  the  Court 
On  the  petition  of  the  heir  of  the  debtor, — Held, 
that  he  was  entitied  to  the  surplus  of  the  monies 
after  pa3rment  of  the  Crown  debt,  int«est  and  costs. 
In  re  Delamotie,  27  Law  J.  Rep.  (k.s.)  Exch.  110; 
worn.  Kwff  Cfeorge  III.  v.  Dekmotte,  2  Hurl.  Sl  N. 
589. 
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FACTORY. 

[The  Laws  relating  toLabourin  Factories  amended, 
and  the  Fencing  of  Machinery  provided  for,  by  19  &  20 
Vict.  c.  88. — The  Employment  of  Women,  Young 
Persons,  and  Children  in  Bleaching  Works  and 
Dyeing  Works  placed  under  the  Regulations  of  the 
Factories  Acts  by  23  &  24  Vict.  c.  78.] 

Liability  vob  not  Fsncivq  Machihbbt. 

Declaration  for  an  injury  to  the  plaintiff,  alleged 
to  have  been  caused  by  the  neglect  of  the  defendants 
to  fence  the  shaft  of  certain  machinery  in  motion  for 
the  manu&cture  of  carpets,  contrary  to  the  provisions 
of  the  Factory  Act,  7  Vict.  c.  15.  The  defendants 
pleaded,  admitting  that  the  shaft  was  in  motion  and 
not  properly  fenced,  that  the  part  of  the  machinery, 
namely,  a  certain  driving  strap,  by  which  the  plaintiff 
was  entangled,  was  not  in  motion  at  the  time  of  the 
alleged  injury,  but,  on  the  contrary,  wholly  at  rest 
That  the  plaintiff  wilfully  and  wrongftiUy,  against 
the  will  and  contrary  to  the  express  command  of  the 
defendants,  touched  and  caught  hold  of  and  thereby 
set  in  motion  the  said  strap,  the  plaintiff  then  well 
knowing  that  it  was  dangerous,  improper  and  con- 
trary to  the  express  command  of  the  defendants  for 
him  to  touch  or  meddle  with  the  same,  and  thereby, 
and  not  by  reason  merely  of  the  negligence  of  the 
defendants,  the  injury  was  occasioned : — Held,  upon 
demnner,  that  assuming  the  common  law  right  to 
bring  an  action  for  an  injury  occasioned  by  the 
allegiBd  unlawful  act,  it  was  subject  to  the  principle 
that  the  plaintiff  did  not  by  his  own  negligence  or 
misconduct  contribute  to  the  injury,  and  therefore 
that  the  plea  was  an  answer  to  the  present  action. 
CoMSweU  ▼.  Wcr^,  25  Law  J.  Rep.  (n.b.)  Q.B.121; 
5  B.  &.  B.  849. 

To  a  declaration  upon  the  7  Vict.  o.  15.  for  not 
fencing  a  shaft,  being  part  of  mill  gearing  m  motion, 
in  a  fectory,  whereby  the  plaintiff  was  injured  by  it, 
the  defendant  pleaded  that  the  shaft  was  not  near  to 
where  any  person  was  employed,  but  was  at  such  a 
distance  and  height  away  from  the  nearest  place  of 
approach  thereto,  and  was  so  situated,  that  no  danger 
or  liability  to  accident  existed  therefrom,  so  as  to 
require  it  to  be  fenced : — ^Held,  that  the  plea  was  no 
answer  to  the  action.  Ihd  v.  Sheppardf  25  Law  J. 
Rep.  (v.B.)  Q.B.  124;  5  E.  &  B.  856. 


FALSE  IMPRISONMENT. 


(A) 


OB 


AUTQOBITT   or   FOBBION  QOYBBBMBNT 
THB  HlQB  SbAS. 

SusFioiOB  ov  Misdbhbanob. 
CoirrarBMBRT  ib  Lunatic  Asylum. 
SioBiBO  Chakob-shbitat  Poliob  Statiob. 
Dbtbbtion  of  Wbobg  Pbbsob. 
Bbbaoh  or  THB  Pkaob. 
Plbadibq. 


(A)  AUTHOBITT  or  FOBBIOB  OoVEBBMBBT  ON  THB 

High  Sbas. 

The  defendant,  a  master  of  an  English  vessel, 
entered  into  a  contract  with  the  Chilian  Government, 
to  early  from  Valpanuso  to  Liverpool  some  political 


prisoners,  banished  to  England.  They  were  brought 
on  board  his  ship  at  Valparaiso,  in  Chili,  in  custody 
of  the  officers  of  the  Chilian  Government,  and  car- 
ried by  the  defendant  to  England,  under  his  contract, 
against  the  consent  of  the  prisoners,  and  landed  by 
the  defendant  at  Liverpool.  They  immediately  pre- 
ferred an  indictment  against  him,  for  assault  and 
felse  imprisonment: — Held,  assuming  the  Chilian 
Government  to  have  by  its  own  laws  the  power  of 
transporting  its  subjects  to  foreign  countries,  that  the 
defendant  could  justify  the  imprisonment  under 
tiie  authority  of  the  Ch^ian  Government,  as  agent  of 
that  government,  so  long  as  the  vessel  remained 
within  the  local  jurisdiction  of  Chili,  but  that  the 
Chilian  law  had  no  force  on  board  an  English  ship 
as  soon  as  it  passed  out  of  the  Chilian  waters  and 
reached  the  high  seas;  and,  consequently,  that  the 
imprisonment,  after  they  reached  Uie  high  seas  was 
unlawful,  the  defendant,  previous  to  receiving  the 
men  on  board,  having  contemplated  the  carrying 
them  in  custody,  against  their  consent,  beyond  the 
Chilian  jurisdiction.  But  that  the  master  of  a 
Chilian  ship  might  probably  have  justified  under 
the  authority  of  his  government  for  conveying  tiie 
prosecutors  as  prisoners  the  whole  way  to  England. 
The  Queen  v.  Letley,  29  Law  J.  Rep.  (n.b.)  M.C. 
97;  Bell's  C.C.  220. 

(B)  Suspicion  or  Misdbhbanob. 

A  constable  at  common  law,  is  not  justified  in 
imprisoning  a  person  in  the  belief  that  he  has  com- 
mitted a  misdemeanor.  And  a  superintendent  of  a 
county  constabulary  finding  a  person  in  custody  on 
a  charge  of  violently  assaulting  a  constable  in  the 
execution  of  his  duty,  continuing  hhn  in  custody 
and  taking  him  before  a  magistrate,  it  turning  out 
that  no  such  ofience  had  been  committed, — Held, 
liable  for  the  imprisonment.  Qriffin  v.  C(i/maint  28 
Law  J.  Rep.  (n.s.)  Ezch.  184;  4  Hurl.  &  N.  265. 

(C)  CONFIBBMBBT  IB  LuBATIO  ASTLUM. 

To  an  action  for  assault  and  imprisoning  the  plain- 
tiff in  a  lunatic  asylum,  the  defendant  pleaded,  that 
the  plaintiff  had  conducted  himself  as  a  person  of 
unsound  mind  and  incapable  of  taking  care  of  him- 
self, and  as  a  person  proper  to  be  detained  under 
due  care  and  treatment;  that  two  medical  certifi- 
cates to  the  effect  that  the  plaintiff  was  of  unsound 
mind  and  ought  to  be  taken  charge  of,  had  been 
duly  given  as  required  by  statute ;  and  that  the 
defendant  had  reasonable  cause,  and  did  hand  fide 
believe  the  certificate  to  be  true,  and  the  plaintiff  to 
be  a  person  of  unsound  mind  and  dangerous  to  be  at 
large ;  and  so  the  defendant,  being  the  uncle  of  the 
plaintiff  and  a  proper  person  to  act  in  that  behalf 
caused  him  to  be  confined: — Held,  that  the  plea 
was  bad,  as  the  person  ordering  the  confinement  of 
an  alleged  lunatic  is  not  protected  by  the  8  &  9  Vict. 
c.  100.  s.  d9,  and  at  common  law  he  would  only  be 
justified  if  the  person  was  in  fkct  a  lunatic,  which  the 
plea  did  not  allege.  Fldoher  v.  Fletcher^  28  Law  J. 
Rep.  (N.S.)  Q.B.  134;  1  E.  &  K  420. 

(D)  SioBiNQ  Chabob-Shbbt  at  Pouob  Station. 

The  defendant,  having  lost  some  property,  gave 
information  to  a  police  constable,  who,  upon  hear- 
ing the  facts  from  the  defendant,  took  the  plaintiff 
into  custody,  and  removed  her  to  the  police  station. 
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The  defendant  followed,  and  at  the  police  conitable^ 
request  signed  the  charge-eheet: — Held,  that  the  act 
of  signing  the  charge-sheet  did  not  render  the  defen- 
dant liable  to  an  action  of  trespass.  Orinham  t. 
Willeff,  28  Uw  J.  Bep.  (n.8.)  Exch.  242;  i  Hurl. 
&N.  496. 

In  an  action  for  false  imprisonment,  the  plaintiff 
having  been  arrested  on  suspicion  of  stealing  an 
article,  the  property  of  an  inmate  in  the  house  of 
the  defendant,  with  whom  the  plaintiff  lived  as  his 
servant, — Held,  that  the  fact  that  the  defendant  signed 
the  charge-sheet  and  appeared  before  the  msgis- 
strate  was  strong  though  not  conclusive  evidence 
that  he  authorized  the  arrest.  Held,  also,  that  the 
plaintiff  might  be  asked  what  the  owner  of  the  arti* 
de  stated,  in  the  presence  of  the  policeman,  as  to 
what  the  defendant  had  said  to  her,  on  her  going  to 
ask  him  what  she  should  do  as  to  giving  the  plain- 
tiff  into  custody.  Harris  v.  Digmwh,  29  Law  J* 
Bep.  (n.b.)  Exch.  23. 

(E)  Dktkntioit  of  Wbono  Pbbsov. 

In  an  action  for  false  imprisonment  against  a 
sheriff,  the  defendant  pleaded  that  he  arrested  the 
plaintiff  under  a  ca.  M.  against  E  D,  and  that  the 
plaintiff  represented  herself  to  be  E  D.  The  plsin- 
tiff  new  assigned,  that  afterwards  she  gave  notice  that 
she  was  not  £  D,  and  after  that  the  defendant 
detained  her  in  custody.  Rejoinder,  that  the  sub- 
sequent imprisonment  was  a  continuation  of  the 
first,  and  was  the  consequence  of  the  plaintiff'*s  false 
representation  that  she  was  E  D: — Held,  that  the 
plaintiff  was  estopped  from  saying  she  was  not*E  D, 
as  to  the  original  imprisonment;  but  that  she  might 
maintain  her  action  on  the  new  assignment  for  the 
detention  after  notice  to  the  defendant.  DwMUm 
V.  Pateraon,  26  Law  J.  Bep.  (ir.8.)  C.P.  267;  2  Com. 
B.  Bep.  N.S.  495. 

(F)  Bebaoh  or  the  Pxacb. 

[PereeouH  v.  CorbUMey,  5  E.  &  B.  188;  6  Law 
J.  Dig.  305.] 

(6)  Plbadibg. 

A  count,  that  the  defendant  caused  the  plaintiff 
to  be  arrested  and  imprisoned,  without  reasonable 
or  probable  cause,  on  a  false  and  malicious  charge 
of  felony,  is  a  count  in  trespass  for  an  assault  and 
fiilse  imprisonment,  and  not  an  informal  count  for  a 
malicious  prosecution;  and  therefore  requires  no 
evidence  of  malice,  or  want  of  reasonable  and  pro- 
bable cause.  BrwM  v.  Oraddoek,  27  Law  J.  Bep. 
(n.s.)  Exch.  814. 


FALSE  PBETENCES. 

[See  Conspibaot — Etidsbos  (A)  Qc)  The  Queen 
V.  HaUiday — Foeqbbt — Labobnt. — The  Law  of 
False  Pretences  amended  by  21  &  22  Vict.  c.  47.] 

(A)  Falsb  Pbbtenob8»  within  tbb  Statute, 

in  gbnbbal. 
(b)  as  to  thb  qvalitt  abd  quabtitt  of 

Goods. 
(Q  Obtaibinq  taluablb  Seovbitibs  bt. 

(D)  Obtaining  Enlistment  Money  bt. 

(E)  Obtaibibg  Akixals  hot  tbb  Subject  or 

liABOEBTBT. 


(F)  Wbbb  the  Obtaibibg  bt  is  too  bbxoth. 

^G)  Bt  mbans  ob  Innocent  Agent. 

(U)  Ibduoihg  a  Pebsob  to  bbtbb  into  Pabt- 

NBB8HIP  BT. 

(I)  Patment   op   Monet  witb   Kbowlbdoi 

THAT  PbBTBBCB  IS  FAUB. 

(K)  Attempt  bt  False  Pbbibncbe  to  Steal. 

(L)  Indictmbht. 

(a)  Description  of  Property, 
(h)  Vmwe.  ' 


(A)  False  Pbbtencbs,  withib  the  Statute, 

IB  GBNBBAL. 

If  a  person  passes  a  note  of  a  oountiy  bank  for 
bl.  payable  on  demand  as  a  good  note  and  as  of  the 
value  of  5^,  knowing  that  the  bank  is  insolvent  and 
baa  stopped  payment  and  cannot  pay  the  note  in 
full,  he  may  be  indicted  ior  obtaining  money  by 
false  pretences.  But  where  the  evidence  shewed 
that  the  bank  had  paid  a  dividend,  a  direction  to 
the  jury  that  there  was  evidence  the  note  was  not 
of  any  value  was  held  wrong,  and  the  conviction  was 
quashed.  The  QueeM  v.  Svcme^  29  Law  J.  Ben.  (n.&.) 
M.C.  20;  BeU's  C.C.  187.  f 

A  fiilse  representation  respectiDg  an  alleged  mat- 
ter of  definite  fact,  knowingly  made,  whether  in  the 
course  of  a  bargain  or  not,  is  a  ftise  pretence  on 
which  an  indictment  may  be  founded ;  but  a  fiiise 
representation  in  the  nature  of  exaggerated  praise  of 
an  article  ofiered  for  sale,  or  made  on  a  subject 
which  is  a  matter  rather  of  opinion  than  of  &ct,  is 
not.  The  Qaem  v.  Qote,  and  The  Queen  v.  Begy, 
29  Law  J.  Bep.  (b.s.)  M.C.  86 ;  Beli's  C.C.  208,  214. 

If  a  man  obtain  money  (the  price  of  15  cwt.  of 
coal)  by  iaisely  representing  that  he  has  delivered 
15  cwt.  of  coal  when  he  knows  he  has  delivered 
only.8  cwt.,  he  is  indictable;  so  also  if  he  induces  a 
purchaser  to  buy  and  pay  for  a  cheese  of  a  very 
inferior  description,  by  the  wilfully  ialse  statement 
that  a  taster  of  a  different  and  superior  cheese  pro* 
duced  as  a  sample  had  formed  part  of  and  been 
taken  out  of  the  cheese  sold.    Ibid. 

The  prisoner  by  fiilsely  representing  to  the  prose- 
cutor that  he  had  built  a  house  on  certain  land,  and 
by  depositing  with  the  prosecutor  the  lease  of  the 
land  as  a  security,  and  by  entering  into  a  written 
agreement  to  execute  a  mortgage  on  the  land,  in- 
duced the  prosecutor  to  advance  him  money*  by  way 
of  loan:— Held,  that  the  prisoner  might  be  convicted 
of  obtaining  the  money  by  &lse  pretences.  S%e 
Queen  v.  Burgon,  26  Law  J.  Bep.  (n.s.)  M.C.  105; 
1  Dears.  &  B.  11. 

An  indictment  alleged  that  the  prisoner  iUsely 
pretended  to  the  prosecutrix  (among  other  ialse  pre- 
tences) that  she  kept  a  shop  at  A,  and  that  the  pro- 
secutrix might  go  and  live  with  her  there  until  she 
got  a  situation,  and  that  by  n>eans  of  the  &lse  pre- 
tences the  prisoner  obtained  from  the  prosecutrix 
\0s.  The  making  of  the  false  pretences  was  proved, 
and  the  evidence  shewed  that  the  prisoner  did  not 
keep  a  shop  at  A,  but  failed  to  negative  the  other 
false  pretences.  The  jury  found  specially  that  the 
prisoner  was  guilty  of  fhiudulently  obtaining  the  10«., 
and  that  the  prosecutrix  parted  with  it  under  the 
belief  that  the  prisoner  kept  a  shop  at  A,  and  that 
the  prosecutrix  should  have  it  when  the  went  home 


r 


FALSE  PRETENCES. 


271 


with  her: — ^Held,  that  the  mdictment  wu  good,  and 
that  the  conviction  was  supported  hy  the  evidence 
and  the  finding  of  the  jury.  The  Queen  t.  Fry,  27 
Law  J.  Rep.  (n.b.)  M.G.  68;  Deare.  &  £.  449. 

The  prisoner,  with  intent  to  defraud,  falsely  pre- 
tended that  an  Iriah  one  pound  note  waa  a  five  pound 
note,  and  asked  for  change.  The  prosecutrix  be- 
lieving his  repr^entation,  without  looking  at  the 
note,  gave  him  change  as  for  a  five  pound  note: — 
Held,  that  ^e  prisoner  was  guilty  of  obtaming  the 
money  by  false  pretences  within  the  statute.  H^e 
Qmmm  y.  Jeaeopy  27  Law  J.  Rep.  (n.s.)  M.C.  70; 
Dears.  &  B.  442. 

The  prisoner  induced  the  prosecutrix  to  lend  him 
some  nooney,  on  the  statement  that  he  had  bought 
certain  skins  of  one  A.B,  and  would  sell  them  to 
the  prosecutrix,  if  she  would  let  him  have  a  certain 
sum.  The  prisoner  had  not  purchased  any  skins» 
and  his  statement  was  fraudulently  made  with  a  view 
to  get  the  money: — Held,  that  although  part  of  the 
inducement  to  the  prosecutrix  to  part  with  her  money 
was  a  mere  promise  for  future  conduct,  the  prisoner 
might  properly  be  convicted  under  the  statute  on  a 
ehaiige  of  obtaining  the  money  by  false  pretences. 
The  Queen  ▼.  West,  27  Law  J.  Rep.  (n.8.)  M.a  227; 
Deara  &  B.  575. 

An  indictment  charged,  that  the  defendant  know- 
ingly falsely  pretended  that  a  horse  was  sound,  and 
that  he  himself  was  a  fkrmer  at  O,  negativing  both 
pretences  in  the  usual  way.  The  defendant  was  con- 
victed, but  a  case  was  reserved,  in  which,  after  stating 
that  the  various  allegations  in  the  indictment  were 
proved,  and  that  the  defence  was  that  this  was  a  case 
of  giving  a  false  warranty,  and  therefore  not  indict- 
able, the  question  was  put,  whether  the  conviction 
could  be  sustained?  The  Court  having  directed  an 
amendment  of  the  case,  the  facts  proved  at  the  trial 
were  set  out  more  specifically,  but  it  was  not  stated 
as  a  fact  that  the  defendant  knew  the  horse  to  be 
unsound,  though  evidence  was  stated,  from  which 
that  inference  might  be  drawn;  nor  was  it  stated 
what  direction  the  chairman  had  given  to  the  jury : 
— Held,  thaty  as  the  case  was  framed,  the  conviction 
must  be  quashed ;  as  the  Court,  not  knowing  what 
direction  had  been  given  to  the  jury,  could  not 
answer  the  question  put  in  the  affirmative ;  and  as  it 
was  consistent  with  the  case  that  the  jury  might  have 
been  told  that,  even  if  the  defendant  did  not  know 
that  the  horse  was  unsound,  he  might  be  convicted 
upon  the  other  fiilse  pretence  alone.  The  Queen  v. 
KeighUy,  Dears.  &  B.  145. 

(B)  Afl  TO  THE  QUAUTY  AVD  QuAlfTITT  OT  GoODS. 

If  a  man  asks  a  pawnbroker  to  advance  money  on 
a  chain,  which  he  pretends  to  be  silver,  but  which  he 
knows  to  be  of  other  metal  and  of  value  inferior  to 
silver,  he  is  guilty  of  the  misdemeanor  of  attempting 
to  obtain  money  by  false  pretences.  The  Quiien  v. 
Rodmdc,  25  Law  J.  Rep.  (n.s.)  M.C.  101 ;  1  Dean. 
&  B.  24. 

The  prisoner  having  contracted  to  sell  and  deliver 
to  the  prosecutrix  a  load  of  coals  at  *ld,  per  cwt. 
delivered  to  her  a  load  of  coals  which  he  knew 
weighed  only  14  cwt,  but  which  he  stated  to  her 
eontained  18  cwt.,  and  he  produced  a  ticket  shewing 
nch  to  be  the  weight,  which  he  said  he  had  himseS' 
made  out  when  the  coals  were'weighed.  She  there- 
upon paid  him  the  price  as  for  18  cwt.,  which  was 


2f .  id.  mofe  than  was  doe : — ^Hdd,  that  the  prisoner 
was  indictable  for  obtaining  the  2s.  M.  by  fiiise  pre- 
tences. The  Queen  v.  Sherwood,  26  Law  J.  Rep. 
(ir.s.)  M.C.  81;  Dears.  &  B.  251. 

The  prisoner  induced  a  pawnbroker  to  advance 
him  money  on  some  spoons,  which  he  represented  as 
silver-plated  spoons  which  had  as  much  silver  on 
them  as  **  Elkington^  A,'*  (a  known  class  of  plated 
spoon),  and  that  the  foundations  were  of  the  beet 
material.  The  spoons  were  plated  with  silver,  but 
were,  to  the  prisoner^  knowledge,  of  very  inferior 
quality,  and  not  worth  the  money  advnnced  on  them : 
— Held,  by  the  Court  (disBentiente  WUks,  J.,  and 
dubUante  iramtoell,  B.J,  that  obtaining  the  money 
by  the  fiilse  representation  as  to  the  quality  of  the 
spoons  waa  not  an  indictable  offence  within  the  sta- 
tute against  felse  pretences,  as  the  article  the  prisoner 
delivered  to  the  pawnbroker  was  the  same  in  specie 
as  he  had  professed  it  to  be,  though  of  inferior  quality 
to  what  he  had  stated.  The  Queen  v.  Bryem^  26 
Law  J.  Rep.  (k.8.)  M.C.  84;  Dears.  &  B.  265. 

(C)   ObTAINIITO  VaLUABLB  SflOU&ITIBS  BT. 

Inducing  a  person  by  a  false  pretence  to  accept  a 
bill  of  exchange  is  not  an  obtaining  a  valuable  secu- 
rity by  a  false  pretence  within  the  meaning  of  the 
statute,  7  &  8  Geo.  4.  c.  29.  a  58.  The  Queen  v. 
^anffer,  26  Law  J.  Rep.  (n.8.)  M.C.  185;  Dears. 
C.C.  807. 

(D)  Obtaihiko  Enlistment  Monbt  bt. 

The  prisoner,  a  volunteer  in  a  militia  regiment 
assembled  for  ^e  purpose  of  being  exercised,  and 
therefore  subject  to  the  Mutiny  Act,  was  taken  to 
be  attested  before  a  deputy  lieutenant.  A  form  of 
questions  supplied  from  the  War  Office  for  the  attes- 
tation of  militia  volunteers,  was  used  and  answered 
by  the  prisoner.  To  the  question.  Have  you  ever 
served  in  the  army  ?  the  prisoner  answered.  No.  He 
was  then  sworn  and  received  the  bounty-money.  It 
was  afterwards  discovered  that  he  had  previously 
served  in  and  been  discharged  from  another  militia 
regiment  The  schedule  of  questions  provided  by 
the  Mutiny  Act  to  be  put  to  volunteers  for  the  line 
by  the  Justices  of  the  Peace  on  attestation  differs 
considerably  f^om  that  used  in  the  case  of  the  pri- 
soner,  but  in  the  Schedule  to  the  Mutiny  Act  also 
occurs  the  question.  Have  you  ever  served  in  the 
army?  The  Militia  Act,  15  &  16  Vict.  c.  50,  pro- 
vides that  a  militia  recruit,  when  examined  and 
approved  according  to  the  regulations  of  the  Secre- 
taiy-at- War,  may  be  sworn  before  a  deputy  lieutenant 
or  Justice : — Held,  that  the  prisoner  could  not  be 
convicted  of  the  offence,  under  section  57.  of  the 
Mutiny  Act,  of  making  a  fhlse  representation  of  a 
particular  contained  in  the  oaths  and  certificate,  hi 
the  schedule  to  the  act  annexed,  before  the  Justice 
at  the  time  of  his  attestation,  and  of  obtaining  enlist- 
ing money  or  bounty  for  entering  into  Her  Majesty  1i 
service.  The  Quem  v.  Jestvp,  25  Law  J.  Rep.  (ir.s.) 
M.C.  54;  nom.  The  Queen  v.  Juetup,  Dears.  C.C. 
619.  ^ 

(E)  Obtainibo  Animals  not  the  Subject  or 

Larobnt  bt. 

A  person  cannot  be  convicted  of  obtaining  a  dog 
by  fiUse  pretences,  since  it  is  not  an  animal  in 
respect  of  which  larceny  can  be  committed.    Th€ 
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Quem  T.  Mobimcm,  28  Law  J.  Bep.  (n.b.)  M.C.  58; 
BeU^  C.C.  84. 

(F)  Whin  the  Obtainiitq  bt  is  too  bimotk. 

The  prisoner,  by  fiilsely  pretending  and  represent* 
iog  himself  to  be  a  naral  officer,  induced  the  prose- 
cutrix to  enter  into  a  contract  to  lodge  and  board 
him  at  a  guinea  a  week.  Under  this  contract  he 
was  lodged  and  supplied  by  her  with  meat  and 
drink  for  above  a  week : — Held,  that  the  supply 
of  the  articles  of  food  was  too  remotely  the  result 
of  the  false  pretence  to  support  a  conviction  for 
obtaining  them  by  the  &lse  pretence.  The  Queen  v. 
(Jhrdner,  25  Law  J.  Rep.  (n .8.)  M.C.  100;  1  Dean. 
&a40. 

(G)  By  mkans  or  IxxoosffT  Aqbkt. 

J  B  was  one  of  many  persons  employed,  whose 
wages  were  paid  weekly  at  a  pay-table.  On  one 
occasion,  when  J  B^s  wages  were  due»  the  prisoner 
said  to  a  little  boy,  I  will  give  you  a  penny  if  you 
will  go  and  get  J  B's  money.  The  boy  innocently 
went  to  the  pay-table  and  said  to  the  treasurer,  I  am 
come  for  J  B*s  money,  and  J  B*to  Mrages  were  given 
him.  He  took  the  money  to  the  prisoner,  who  was 
waiting  outside,  and  who  gave  the  boy  the  promised 
jpenny : — Held,  that  the  prisoner  could  not  be  con- 
victed on  the  charge  of  obtaining  the  money  from 
the  treasurer,  by  falsely  pretending  to  the  treasurer 
that  he,  the  prisoner,  had  authority  from  J  B  to 
receive  his  money,  or  of  obtaining  it,  from  the  trea- 
surer and  the  boy,  by  falsely  pretending  to  the  boy 
that  he  had  such  authority,  or  of  obtaining  from  the 
boy  by  the  like  false  pretence  to  the  boy;  but  that 
he  might  have  been  convicted  on  a  count  charging 
him  with  obtaining  it  from  the  treasurer,  by  falsely 
pretending  to  the  treasurer  that  the  boy  bad  the 
authority  from  J  B  to  receive  the  amount.  The 
Queen  v.  Butcher,  28  Law  J.  Rep.  {vs.)  M.C.  14; 
Beirs  C.C.  6. 

(H)  Itxdvcisq  a  Pbrson  to  ent£b  into  Pabtnir- 

SHIP  BT. 

If  a  person  is  induced  by  false  representations  as 
to  the  nature  and  profits  of  a  business  to  enter  into 
and  continue  in  partnership  with  another,  and  to 
give  him  money  as  part  of  the  capital  of  the  concern, 
(the  whole  scheme  not  being  a  mere  sham)  the  latter 
cannot  be  indicted  for  having  obtained  the  money 
by  false  pretences.  The  Queen  v.  Waieon,  27  Law 
J.  Rep.  (ir.s.)  M.C.  18;  Dears.  &  B.  348. 

(I)  Patmint  ov  Monbt  with  Enowledob  that 
Pbbtbnob  18  False. 

The  prisoner,  who  was  employed  to  work  for  the 
prosecutor,  stated  that  he  had  done  more  work  than 
was  the  fiict,  and  requested  payment  for  the  work  he 
professed  to  have  done.  The  prosecutor,  though  he 
was  aware  of  the  true  amount  of  work  the  prisoner 
had  done,  and  that  he  was  making  a  knowingly  false 
overcharge,  paid  him  what  he  asked: — Held,  that 
the  prisoner  could  not  be  indicted  for  obtaining  the 
money  by  false  pretences.  The  Queen  v.  Mills,  26 
Law  J.  Rep.  (n.s.)  M.C.  79;  Dears.  &  B.  205. 

(K)  Attbmpt  by  False  Pbbtences  to  Steal. 

A  count  in  an  indictment  alleging  that  the  pri- 
soners, by  diveis  &lse  and  fraudulent  pretences, 


unlawfully,  knowingly  and  designedly  did  attempt 
and  endeavour  feloniously  to  steal,  take  and  cany 
away  from  J  G  a  large  sum  of  money,  to  wit,  the 
sum  of  20/.  of  the  monies  of  the  said  J  Q,  is  good. 
The  Queen  v.  Bullock,  25  Law  J.  Rep.  (n.s.)  M.C. 
92;  Dears.  C.C.  653. 

(L)  Ihdiotmbnt. 

(a)  DeacripUon  of  Property. 

An  indictment,  alleging  that  the  prisoner,  by  means 
of  false  pretences,  did  **  unlawfully  obtain  from  A  B 
a  cheque  for  the  sum  of  82. 14«.  6d.  of  the  monies  of 
the  said  WW  ^  sufficiently  shews  that  the  cheque  is 
the  property  of  W  W.  The  Queen  v.  Godfrey,  27 
Law  J.  Rep.  (n.8.)  H.C.  151;  Dears.  &  B.  426. 

(5)   Venue, 

The  prisoner  wrote  and  posted  in  a  county  a  letter, 
containine  a  false  pretence,  to  the  prosecutor,  who 
received  it  in  a  borough.  The  prosecutor,  in  the 
borough,  posted  to  the  prisoner  in  the  county,  a 
letter  containing  the  money  obtained  by  the  fiilse 
pretence,  and  which  the  prisoner  recdved  in  the 
county: — Held,  that,  under  the  statute  7  Geo.  4. 
c.  64.  s.  12,  which  authorizes  the  trial  in  any  juii^ 
diction  where  the  offence  is  begun  or  completed,  the 
prisoner  might  be  tried  for  the  offimee  of  obtaining 
the  money  by  false  pretences  at  the  Borough  Quar- 
ter Sessions;  part  of  the  offence  being  the  making 
the  fiilse  pretence,  and  the  fiilse  pretence  being  made 
to  the  prosecutor  in  the  borough,  where  the  letter 
containing  the  fiilse  pretence  was  delivered  to  him 
by  the  post-office  authorities,  whom  the  prisoner 
made  his  agents  for  that  purpose.  The  Queen  v. 
Leech,  25  Law  J.  Rep.  (n.8.)  M.C.  77;  Dears.  C.C. 
642. 


FALSE  REPRESENTATION. 
[See  Fraud  A2n>  Misrepresentation.] 


FELON. 


(A)  FoRrEiTUEB  or  Estate. 

(B)  Property  acquired  after  Conditional 

Pardon. 
^C)  Property  found  in  Possession  of. 
(D)  Effect  of  Conviction  on  Ciyil  Remeot. 


(A)  Forfeiture  of  Estate. 

Certain  land  belonging  to  several  persons  was 
taken  under  a  local  act,  and  the  purchase-money 
paid  into  court.  A  suit  was  instituted  to  determine 
the  rights  of  the  parties,  and  all  the  shares  were  paid 
out,  except  as  to  one  of  the  owners,  who  was  con- 
victed of  felony  and  transported  for  seven  years.  At 
the  expiration  of  that  period  he  claimed  his  share: — 
Held,  that  the  money  remained  impressed  with  the 
character  of  real  estate,  having  been  paid  into  court 
under  a  section  of  the  act  corresponding  with  the 
69th  section  of  the  Lands  Clauses  Act;  and  that, 
consequently,  the  share  of  the  petitioner  was  not 
forfeited  to  the  Crown  as  it  would  have  been  if  the 
money  were  to  be  treated  as  personalty.  In  re 
Harrops  Etlate,  26  Law  J.  Rep.  (n.s.)  Chanc.*516; 
3  Drew.  726. 
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A  tettfttor  deYiBed  a  real  estate  to  his  widow  for 
life,  and  at  her  death  to  trustees  to  sell  and  pay  part 
of  the  proceeds  to  B,  who  committed  b  felony,  but 
had  undergone  his  punishment  before  the  widows 
death : — Held,  that  his  interest  was  not  forfeited  to 
the  Crown.  In  re  7%ompMm*«  TruxU,  22  Beav.  606. 

The  same  testator  directed  his  trustees  to  provide 
a  fund  out  of  his  personalty  and  other  real  estates, 
to  secure  an  annuity  for  his  widow.  The  fund  was 
provided: — Held,  that  B's  interest  being  vested, 
became  forfeited  to  the  Crown,  by  his  conviction  for 
felony  in  the  widow's  life,  though  he  had  undergone 
his  punishment  previous  to  her  death.    Ibid. 

(B)  Pbopbbtt  aoquirxd  aftbe  Conmtional 

Pardon. 

The  26th  section  of  the  5  Oeo.  4.  c.  84.  protects 
felons  who  have  received  a  remission  of  their  sen- 
tences in  the  enjoyment  of  all  property  acquired  by 
them  since  their  conviction,  and  not  merely  such 
property  as  has  been  acquired  by  their  own  industry ; 
therefore,  where  a  convicted  felon  who  had  received 
a  conditional  free  pardon  became  entitled  as  one  of 
tiie  next-of-kin  of  a  testator  to  a  share  in  personal 
property,  he  was  held  entitled  to  hold  it  against  the 
Crown.  Oough  v.  DavieB,  25  Law  J.  Rep.  (n.s.) 
Chanc.  677;  2  Kay  &  J.  628. 

The  Attorney  General,  pressing  the  claim  of  the 
Crown  and  failing,  not  entitled  to  his  costs  of  appear- 
ance.    Tbid. 

In  1833  A  B  was  convicted  of  felony  and  trans- 
ported. At  this  time  his  wife  was  entitled  to  a  fund 
contingently  on  her  surviving  her  mother.  In  1846 
A  B  obtained  a  conditional  pardon,  available  in  all 
places,  except  the  United  Kingdom.  The  mother 
died  in  1888  and  the  wife  in  1862.  On  a  petition 
by  the  Crown  for  payment,  the  Court  without  decid- 
ing the  right  merely  ordered  payment  to  the  admi- 
nistrator of  the  wife.  i2e  HarrvngUnCt  Trustf,  29 
Bear.  24. 

(C)  Pbopibtt  rovND  in  Possession  or. 

After  the  trial  and  conviction  of  a  felon,  the  Judges 
who  presided  at  the  trial  made  an  order,  directing 
that  property  found  in  his  possession  when  he  was 
apprehended  should  be  disposed  of  in  a  particular 
manner.  This  property  was  not  part  of  that  which 
had  been  stolen,  nor  was  it  connected  therewith : — 
Held,  that  the  order  was  bad,  as  the  Judges  had  no 
jurisdiction  to  make  it.  Tht  Queen  v.  the  Corporct- 
Hon  of  the  City  of  London,  27  Law  J.  Rep.  (n.s.) 
M. 0.281;  E.  B.  &  £.  509. 

A  Judge  has  no  power,  either  at  common  law  or 
by  statute,  to  direct  the  disposal  of  chattels  in  the 
possession  of  a  convicted  fi^lon,  not  belonging  to  the 
prosecutor.    Jlegina  ▼.  Pierce,  Beirs  C.C.  285. 

(D)  EpnoT  OF  Conviction  on  Citil  Rkmbdt. 

Where  a  debt  arises  out  of  a  felonious  act  of  the 
debtor,  the  civil  remedy  is  suspended  only  until 
public  justice  is  satisfied.  Therefore,  where  the 
plaintiff,  who  claimed  to  be  a  creditor  for  the  amount 
paid  by  him  on  a  forged  cheque,  had  commenced  a 
prosecution  upon  which  a  true  bill  was  found  and  the 
prisoner  was  arraigned,  but  the  prosecutor  had  ab- 
stained from  bringing  on  the  trial  by  the  direction  of 
the  Judge,  who  thought  the  ends  of  justice  satisfied 
by  sentencing  the  prisoner  for  another  forgery  to 
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which  he  had  pleaded  guilty, —  Held,  that  the 
plaintiff  had  done  enough  to  satisfy  the  rule  of  law, 
and  that  his  civil  remedy  revived.  Dudley  cmd  Wed 
Bromvich  BosMng  Company  v.  ^piUle,  1  Jo.  6l  H. 
14. 


FERRY. 


The  Isle  of  Dogs  Ferry  Society  are  the  owners  of 
an  ancient  ferry  called  Potter's  Ferry,  which  was 
described  in  their  title-deeds  as  between  the  Isle  of 
Dogs  and  Greenwich.  Down  to  the  year  1850,  the 
use  of  the  ferry  appeared  to  have  been  exercised 
between  an  ancient  landing-place  in  the  Isle  of  Dogs 
and  Garden  Stairs  opposite,  and  occasionally  one  or 
two  other  landing-places  at  Greenwich.  Since  1850 
a  dock  and  wharf  and  public  road  have  been  con- 
structed by  C,  in  the  Isle  of  Dogs,  about  800  yards 
lower  down  the  river  than  the  said  ancient  landing- 
place;  before  this  there  was  no  other  convenient 
way  to  the  river  nor  any  other  landing-place  than 
the  said  ancient  landing-place.  The  society  leased 
their  right  of  ferry  to  D,  who  employed  M,  a  free- 
man of  the  Watermen  and  Lightermen^  Company, 
to  carry  passengers  in  his  skiff.  In  alleged  exercise 
of  the  said  right,  M  carried  passengers  for  hire  from 
C*s  dock  and  wharf  to  a  pdnt  opposite  at  Greenwich, 
and  not  having  a  licence  from  the  Master,  Wardens 
and  Assistants  of  the  said  Watermen^  Company,  as 
required  by  the  38th  section  of  the  7  &  8  Geo.  4. 
c.  Ixxv,  he  was  convicted  in  a  penalty  under  the 
promions  of  the  said  act: — Held,  first,  that  sec- 
tion 99.  of  the  said  act  is  not  limited  by  section  101, 
and  extends  to  except  boats  plying  in  Uie  exercise  of 
a  right  of  ferry  from  the  operation  of  the  act;  but, 
secondly,  that  the  right  of  ferry  in  question  did  not 
extend  to  the  landing-place  at  C's  dock  and  wharf, 
and,  therefore  that  the  99th  section  did  not  apply, 
and  M  was  properly  convicted.  The  Q^een  v.  Mai- 
thewt,  25  Law  J.  Rep.  (n.s.)  M.C.  7;  nom,  Mathewe 
V.  Peache,  5  E.  &  B.  646. 

To  a  declaration  complaining  of  an  evasion  of  the 
plaintiff's  ferry  over  a  certain  river  by  the  defen- 
dants carrying  passengers  near  to  the  said  ferry,  the 
Court  refiised  to  allow  the  defendants  to  add  a  plea 
stating  various  matters,  in  effect  that  since  the  grant 
of  the  said  ferry  a  new  town  and  neighbourhood  had 
sprung  up  on  the  side  of  the  landing-place  of  the  said 
ferry,  and  that  it  was  necessary  for  the  inhabitants  of 
such  new  town  and  neighbourhood  that  there  should 
be  a  pier,  and  means  of  passage  across  the  said  riva 
from  such  new  town  and  neighbourhood;  that  a  pier 
had  been  constructed  there,  distant,  to  wit,  three 
quarters  of  a  mile  from  the  said  landing-place  of  the 
ferry;  from  which  pier  the  defendants'  boat  ran 
across  the  said  river  for  the  conveyance  of  such  in* 
habitants;  and  that  such  pier  had  been  constructed 
and  such  boat  used  bond  fide  for  the  convenience  of 
such  inhabitants,  and  not  with  the  intention  of  evad- 
ing the  plaintiff^s  right  of  ferry.  Newton  v.  Cubit, 
28  Law  J.  Rep.  (N.a.)  C.P.  176;  5  Com.  B.  Rep. 
N.S.  627. 


FINE  AND  RECOVERY. 

(A)  Validity  of. 

(B)  Acknowledgment  or  Married  Women. 

2N 
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FIN£  AND  RECOVERY;  (A)  VAui^m  or. 


(a)  Cimewrrmct  <^  ^nfftcmil  «i  ChmvqfomM 

tf  Wife*»  Property, 
{b)  CerUJicaieof. 
(c)  Afidamt  ^enfyi^  Certyieaie  of. 


<A)  VAUDITTOr. 

A  testator,  who  was  entitled  to  the  equity  of  re- 
demption in  certain  freehold  premises  subject  to  a 
mortgage  in  fee,  devised  the  premises  to  J  P  and 
another  as  trustees  on  trust,  in  the  first  place,  out  of 
the  rents  to  pay  off  the  mortgage,  and  he  then  gave 
]  0{.  a  year  out  of  the  rents  in  the  events  which  hap- 
pened to  E  P,  and  the  remainder  of  the  rents  to  J  P 
and  T  M  P  equally,  and  after  the  death  of  E  P  he 
devised  certain  parts  of  the  premises  to  J  P  and  the 
heirs  of  bis  body.  T  M  P  died  m  the  lifetime  of  E  P. 
J  P  then  joined  in  suffering  a  recovery  for  the  pur- 
pose of  barring  the  estate  tail,  but  neither  E  P  nor 
the  next-of-kin  of  T  M  P  joined  in  making  the  tenant 
to  the  praecipe : — Held,  that  the  concurrence  of  E  P 
was  not  necenary,  but  that  the  concurrence  of  the 
next-of-kin  of  T  M  P  was  necesnary,  and  that  the 
recovery  was  for  want  of  such  concurrence  invalid  as 
to  one  moietv  of  the  premises.  Petmy  v.  Alien,  7 
De  Gex,  M.'&  G.  409. 

The  eldest  son  and  heir-at-law  of  T  M  P  was  in 
possession  of  the  rents  of  all  the  devned  premises, 
and  joined  in  respect  of  certain  parts  of  them  of 
which  be  was  himself  tenant  in  tail  in  making  the 
tenant  to  the  prsBcipe.  The  Court  refused,  in  the 
absence  of  any  other  circumstances  tending  to  prove 
it,  to  presume  a  surrender  to  him  of  T  M  P*b  entate 
p<mr  aiutn  vie,  or  to  regard  him  as  having  a  title  to 
it  by  general  occupancy.     Ibid. 

Held,  that  there  could  be  no  general  occupancy 
whether  the  entate  pour  autre  vie  was  regarded  as 
legal  or  equitable,  and  that  the  persons  beneficially 
entitled,  and  not  the  executor  or  administrator  of 
T  M  P,  was  the  proper  person  to  concur  in  making 
the  tenant  to  the  praecipe.     Ibid. 

The  title  of  the  plaintiff  against  which  in  this  case 
the  recovery  was  set  up  accrued  in  1837.  The  plain- 
tiff brought  an  ejectment  in  1852,  but  was  forced  to 
abandon  it  and  proceed  in  equity:  he  filed  his  bill 
in  1855 : — Held,  that  he  was  not  barred  of  his  title 
to  relief  by  lapse  of  time,  and  in  particular  that  the 
23rd  section  of  the  act,  8  &  4  Will.  4.  c  27,  did  not 
apply  to  the  case.    Ibid. 

The  account  of  rents  and  profits  of  those  portions 
of  the  property  in  which  the  plaintiflT  was  declared 
entitled  was  directed  fVom  1852,  the  time  when  the 
plaintiff  first  made  an  adverse  claim  by  commencing 
the  ejectment.     Ibid. 

(B)  AOKNOWLBDGMBNT  OT  MaBBIKD  WoMBN. 

(a)   Conemrrence  of  Hnebamd  in  Conveyamce  of 

Wife*9  Property, 

The  Court  revised  an  order,  under  8  A  4  Will.  4. 
c.  74.  s.  91,  to  dispense  with  the  huslMind*^  concur- 
rence in  a  conveyance  of  the  wife's  property,  where 
it  appeared  that  the  husband  had  been  for  three 
years  beyond  the  seas,  and  did  not  intend  returning 
for  a  considerable  time,  but  still  corresponded  with 
his  wife,  and  remitted  small  sums  of  money  for  her 
support.  Be  Squiree,  25  Law  J.  Rep.  (n.s.)  C.P. 
55 ;  17  Com.  B.  Rep.  170. 


A  husband,  who  by  raasoa  of  in&ncy  ia  incapable 
of  executing  a  valid  deed,  is  within  the  words  of  the 
9lBt  section  of  the  Fines  and  Recoveries  Act  (3  &  4 
Will.  4.  c.  74),  which  enables  this  Court,  in  certain 
oases  provided  for  by  that  section,  to  dispense  with 
the  concurrence  of  the  husband  in  the  disposal  of 
any  estate  which  the  wife  alone,  or  she  and  her  hua- 
faand  in  her  right,  may  have  in  lands,  &c.  In  rt 
JSmgh,  26  Law  J.  Rep.  (n.8.)  C.P.  209;  2  Com.  B. 
/  Rep.  N.S.  198. 

By  indenture  on  marriage  fVeebold  property  waa 
settled  upon  trust  to  permit  the  husband  to  receive 
the  rents  during  coverture  or  until  the  wife  should 
otherwise  appoint,  and  after  such  appointment,  upon 
trust  for  the  separate  use  of  the  wife,  and  alter  her 
death  for  her  appointee.  The  deed  also  contained 
a  power  of  sale  to  be  exercised  by  the  trustees  **  at 
the  request  and  direction  of  the  husband  and  wife 
during  their  joint  lives^  such  request  and  direction 
to  be  testified  by  some  writing  under  the  hands  and 
seals  of  the  husband  and  wife.**  In  1851  the  wife 
duly  appointed  to  her  own  separate  use.  In  1852 
the  husband  went  to  Australia,  and  had  not  been 
heard  of  since  December  1857,  when  he  was  at  Gee- 
long:  and  the  wife  deposed  to  her  belief  that  he 
would  never  return  to  this  country.  The  Court 
refused  to  dispense  with  the  concurrence  of  the  hua- 
band  in  the  conveyance  of  the  property  (under  3  A  4 
Will.  4.  c.  74.  s.  91.),  it  also  appearing  that  no  appli* 
cation  had  been  made  to  him  to  concur.  SoMe 
— that  section  91.  does  not  apply  to  this  case  at  all. 
Be  Eden,  28  Uw  J.  Rep.  (b.6.)  aP.  4 ;  5  Com.  a 
Rep.  N.S.  232. 

The  Court  granted  an  order  to  dispense  with  the 
concurrence  of  the  husband  in  a  conveyance  by  the 
wife  of  her  separate  property,  under  the  8  A  4 
Will.  4.  c.  74.  s.  91,  upon  an  afiSdavit  shewing  that 
he  had  absconded,  and  had  not  been  heard  of  sinoe 
the  year  1837,  although  it  also  appeared  that  she 
had  in  the  mean  time  married  again.  Inre  Fomoti^ 
17  Com.  B.  Rep.  189. 

The  Court  refused  to  grant  a  rule  to  enable  a 
married  woman  to  execute  a  conveyance  under  the 
8  A  4  Will.  4.  c.  74.  s.  91,  without  the  concurrence 
of  her  husband,  upon  an  afiidavit  merely  stating  that 
the  parties  were  living  apart  by  mutual  consent:  but 
required  an  afiidavit  shewing  that  an  application  had 
been  made  to  the  husband  to  execute  the  deed,  and 
that  he  had  refused  to  do  so.  Ex  parte  Trentry^  1 
Com.  B.  Rep.  N.S.  187. 

Upon  a  motion  to  dispense  with  the  husbands  con- 
currence in  a  deed  for  the  convevance  by  the  wife  of 
her  separate  property,  tiie  affidavit  must  contain  the 
addition  or  description  of  the  husband.  In  re  Oard* 
Her,  1  Com.  B.  Rep.  N.8.  215. 

Upon  a  motion  for  an  order  to  enable  a  married 
woman  to  execute  a  conveyance  without  her  hus- 
band's concurrence,  under  the  3  A  4  Will.  4.c.  74. 
s.  91,  the  Court  declined  to  receive  an  affidavit  in 
which  she  was  described  as  **  wife  or  widow  of  W  A.*' 
In  re  Andereon,  2  Com.  B.  Rep.  N.S.  118. 

(5)  Cert^ateof, 

In  a  commission  to  take  the  acknowledgment  of 
married  women  abroad,  under  the  3  &  4  Will.  4. 
c.  74.  two  of  the  Commissioners  were  described  as 
John  Ho/weyy  wholesale  grocer,  and  Aleaumder  Cum- 
mins, wholesale  grocer,  all  of  Debuque,  in  the  state 
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of  Iowa,  in  the  United  States  of  America.  The 
certiflcate  of  acknowledgment  waa  signed  by  Andrew 
Cummins  and  John  ffoey.  There  was  an  affidavit 
by  the  attorney  in  Englund  explaining  how  the  mis- 
take arose,  and  stating  that  the  deponent  believed 
that  Andrew  Cummins  and  John  Hoey,  who  signed 
the  certificate,  were  the  persons  to  whom  the  com- 
mission was  intended  to  be  directed ;  but  the  Court 
leftised  to  allow  the  certificate  to  be  filed,  without 
an  affidavit  shewing  that  there  were  no  other  persons 
at  Debuque  to  whom  the  description  in  the  commis- 
sion could  apply.  Be  Booth,  Cock  and  Fotter^  38 
Law  J.  Rep.  (n.8.)  C.P.  138 ;  5  Com.  B.  Rep.  N.S. 
540,  541,  548.  544. 

The  notarial  certiBcate  may  be  on  paper  instead 
of  parchment    Ibid. 

Where  there  was  sufficient  on  the  face  of  the 
documents  to  satisfy  tha  Court  that  the  commission 
had  been  bond  fide  executed,  the  Court  allowed  the 
documents  to  be  filed,  although  the  notarial  certifi- 
cate did  not  verify  the  signature  of  the  Justice  before 
whom  the  affidavit  of  verification  was  sworn.    Ibid. 

The  Court  allowed  a  certificate  of  acknowledg- 
ment of  a  deed  by  a  married  woman,  under  the  3  &  4 
WilL  4.  c  74,  to  he  filed,  although  instead  of  certi- 
fying that  the  married  woman  was  of  full  age,  accord- 
ing to  the  form  prescribed  by  section  84,  the  Com- 
misBoners  certified  only  that  she  was  "  as  they,  the 
Commissiuners,  hdieve,""  of  full  age.  Ex  pctrte  WalUt, 
29  Law  J.  Rep.  (n.b.)  C.P.  29 ;  7  Com.  B.  Rep.  N.S. 
803. 

A  commission  to  take  the  acknowledgment  of  a 
deed  by  a  married  woman  at  Poonah,  in  the  East 
Indies,  was  addressed  to  CommissionerB  one  of  whom 
was  described  as  "Edward  C.  Jones,'* a  collector  and 
magistrate  at  that  place.  The  acknowledgment  was 
duly  taken  by  Mr.  Jones  and  one  of  the  other  Com- 
miarioners;  but  Jones  signed  the  certificate  and  affi- 
davit of  verificatiafi  **  Edmund  C.  Jones.**  The^urt 
allowed  the  documents  to  be  received  and  filed,  upon 
the  production  of  affidavits  shewing  that  Ekimund  C. 
Jones  was  the  person  to  whom  the  commission  was 
intended  to  go,  that  he  had  always  been  described  in 
the  r^ter  at  the  India  House  as  '^Edwaid  C. 
Jones,  and  that  there  was  no  other  collector  of  that 
name  in  the  Company's  service.  In  re  Price,  17 
Com.  B.  Rep.  708. 

(c)  AjfidavU  verifying  Certificate  of. 

Where  the  affidavit,  verifying  the  certificate  of 
acknowledgment  of  a  married  woman,  sworn  at  Ade* 
hiide  in  Australia,  omitted  the  words  " at  Adelaide** 
in  the  jurat,  the  Court  allowed  the  certificate  to  be 
filed,  there  being  an  affidavit  that  the  papers  came 
from  Adelaide,  and  that  all  the  parties  resided  there. 
In  re  Saundenon,  29  Law  J.  Rep.  (w.s.)  C.P.  264: 
8  Com.  B.  Rep.  N.S.  93. 

The  rule  of  Hil.  term,  4  WilL  4.  directs  that  the 
affidavit  verifying  the  c«irtificate  of  the  taking  of  an 
acknowledgment  of  a  married  woman,  under  the 
8  &  4  Will.  4.  c.  74.  ss.  88,  84,  by  Commissioners 
abroad,  shall  be  in  the  form  annexed;  and  that  form 
mentions  the  place  where  the  acknowledgment  waa 
taken: — Held,  that  as  the  rule  is  not  a  statutory 
one,  the  certificate  of  acknowledgment  may  be  re- 
ceived, though  the  affidavit  does  not  state  the  place 
where  the  acknowledgment  was  taken,  if  the  Court 
can  see  from  the  documents  that  the  statute  has 
been  substantially  complied  with,  and  that  the  object 


of  the  rule  has  been  attained:  confirming  In  re 
Sht^lUboUom.  In  re  Partridge,  25  Law  J.  Rep. 
(n.8.)  C.P.  I;  17  Com.  B.  Rep.  18. 

The  affidavit  verifying  the  certificate  of  acknow- 
ledgment of  a  deed  by  a  married  woman  before 
special  Commissioners  under  the  3  &  4  WilL  4.  c.  74« 
ought  to  shew  clearly  that  the  persons  who  purported 
to  have  taken  the  acknowledgment  were  the  Com- 
missioners named  in  the  commission.  In  re  Vaughan, 
1  Com.  B.  Rep.  N.S.  814. 

The  Court  allowed  a  special  commission  fbr  taking 
the  acknowledgment  of  a  married  woman  in  America, 
the  certificate  of  the  taking  thereof,  and  the  affidavit 
of  verification,  to  be  filed  by  the  proper  officer  pur- 
suant to  the  8  &  4  Will.  4.  c  74.  a  85,  notwithstand- 
ing thMt  there  was  a  slight  defect  in  that  part  of  the 
affidavit  which  negatived  the  interest  of  the  Commis- 
sioners, and  that  the  jurat  did  not  shew  where  the 
affidavit  was  sworn.  In  re  Chamdkr,  1  Com.  B.  Rep. 
N.S.  323. 


FIRE  ARlfS. 

[See  GVHMAKBBS'  COKPAVT.] 


FISH  AND  FISHERY. 

[See  Wenman  v.  Madcenme,  title  Etidihoi— 

PUBUO  WOBKB.] 

[A  certain  Toll  levied  upon  Fishing  Vessels  pass- 
ing the  Nore  repealed  by  22  &  28  Vict  c.  29.— The 
Act,  8  &  9  Vict.  c.  26,  for  preventing  Fishing  fur 
Trout  or  other  Freshwater  Fish  by  Nets  in  the 
Rivers  and  Waters  in  Scotland,  extended  by  28  & 
24  Vict.  c.  45.— The  Law  reh&tive  to  the  Scottish 
Herring  Fisheries  amended  by  23  &  24  Vict  c  92.] 

The  8rd  section  of  I  Eliz.  c.  17.  enacts,  that  no 
person  shall  take  fish  as  therein  mentioned,  *'  but 
only  with  net  or  trammel  whereof  the  mesh  or  mask 
shall  be  2|  inches  broad ":— Held,  that  the  mean- 
ing is,  that,  every  space  between  the  threads  of  the 
net  should  be  24  inches  from  one  thread  to  the  oppo- 
site thread,  and  that  the  superficial  area  which 
bounded  each  mesh  should  be  2|  inches  square  at 
least  l^omat  v.  Evane,  27  Law  J.  Rep.  (v.&) 
M.C.  172;  KB.  &K171. 


FIXTURES. 

[See  LANDLoao  and  Tbnart — Labciht  — 

Troybb ] 


FOREIGN  CORPORATION. 
[See  PaAOTioa ;  Sikyioi.] 


FOREIGN  LAW. 

[See  Ship  and  Sbippino.] 


FOREST  OF  DEAN. 
[See  Mini. 
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FORFEITURE-FRAUD  AND  MISREPRESENTATION. 


FORFEITURE. 

[See  Lease.] 


FORGERY  AND  UTTERING  FORGED 
INSTRUMENTS. 

[See  Bills  or  Exohanob  and  Promissory  Notes: 
Ivigham  v.  Primroae,  emit,  p.  91 — Chhatimo.] 

(A)  At  Common  Law. 

(B)  Order   or  Warrant   vor  Payment  or 

Monet. 
^C)  Reobipts. 
(D)  Report  or  Charaotir  or  a  Seaman. 


(A)  At  Common  Law. 

If  a  man  forge  a  diploma  of  the  College  of  Sur- 
geons with  intent  to  induce  people  generally  or  par- 
ticular persons  to  believe  that  he  is  a  member  of  that 
college,  but  ha^e  no  intent  of  committing  any  parti- 
cular fiaud  or  doing  any  specific  wrong  to  any  indi- 
vidual, he  is  not  guilty  of  the  offence  of  forgery  at 
common  law.  The  Queen  v.  Sodgson,  25  Law  J. 
Rep.  (n.s.)  M.C.  78 ;  1  Dears.  &  B.  8. 

The  prisoner,  with  a  view  of  getting  the  situation 
of  police  constable,  forged  and  uttered  to  the  chief 
constable,  who  had  the  power  of  appointment  to  the 
atuation,  letters  containing  a  false  account  of  him- 
self, and  recommending  himself  as  a  person  of  upright 
character: — Held,  that  he  was  guilty  of  forgery  at 
common  law.  The  Queen  v.  Moah,  27  Law  J.  Rep. 
(n.s)  M.C.  204;  Dears.  &  B.  550. 

One  B  was  in  the  habit  of  selling  baking  powders, 
wrapped  in  printed  wrappers,  entitled  "  B's  Baking- 
powder,"  and  having  his  printed  signature  at  the 
end.  The  prisoner  got  printed  a  quantity  of  wrap- 
pers ih  imitation  of  those  of  B,  only  leaving  out  B's 
signature,  and  sold  spurious  powders  wrapped  up  in 
these  labels  as  B*s  powders: — Held,  that  the  prisoner 
was  not  guilty  of  forging  the  wrappers  or  uttering 
forged  wrappers,  though  he  might  be  indictable  for 
the  fraud  on  a  charge  of  obtaining  money  by  false 
pretences.  The  Queen  v.  Smith,  27  Law  J.  Rep. 
(n.s.)  M.C.  225 ;  Dears.  &  B.  566. 

(B)  Order  or  Warrant  for  Payment  or 

M0NB7. 

The  dividend  warrant  or  cheque  of  a  railway  com- 
pany, signed  by  the  secretary,  addressed  to  their 
bankers^  directed  the  latter  to  pay  to  A,  a  share- 
holder, or  his  order,  a  certain  amount.  There  was  a 
memorandum  at  the  bottom  of  the  document — **The 
shareholder's  name  must  be  indorsed  at  the  back  of 
the  cheque.**  It  was  held,  that  a  person  who  forged 
the  shareholder's  indorsement  on  the  cheque  was 
guilty  of  forging  an  order  or  warrant  for  the  pay- 
ment of  money.  The  Queen  v.  Autey,  26  Law  J. 
Rep.  (n.s.)  M.C.  190;  Dears.  &  B.  2i)4, 

(C)  Receipts. 

A  person  who  utters  a  forged  pawnbroker's  dupli- 
cate may  be  indicted  for  uttering  a  forged  account- 
able receipt  for  goods.  The  Queen  v.  FUchie,  26 
Law  J.  Rep.  (n.s.)  M.C.  90;  Dears.  &  B.  175. 

A  station-master  employed  by  a  railway  company 


to  pay  the  carrier  who  delivered  and  collected  par- 
cels told  the  carrier  falsely  that  the  company  would 
not  pay  him  for  delivery.  The  carrier  acquiesced. 
After  this  the  carrier's  account  for  collecting  goods 
was  made  out  and  paid  by  the  station-master,  and 
the  carrier  wrote  on  it  **  received,'*  and  signed  his 
name.  The  station-master  then  on  the  face  of  the 
account  added  an  account  purporting  to  be  the  car- 
rier's account  for  delivery,  and  fixed  a  receipt  stamp 
on  the  paper  under  the  signature,  and  wrote  on  the 
face  of  the  stamp  the  amount  in  figures  of  the  sum 
of  the  account  charged  for  collecting  and  delivery  : 
— Held,  that  the  prisoner  was  guilty  of  forging  the 
receipt.  The  Queen  v.  Griffith,  27  Law  J.  Rep.  (n.s.) 
M.C.  205;  Dears.  &  B.  548. 

(D)  Report  or  Charaotbr  or  a  Seaman. 

Altering  in  a  report  as  ta  the  conduct  and  charac* 
ter  of  a  seaman  made  before  the  shipping  master, 
purouant  to  the  statute  17  &  18  Vict.  c.  104.  s.  176, 
the  letter  M,  which  denotes  the  character  of  mid- 
dling ability  Into  the  letter  6,  which  means  good, 
with  intent  to  deceive,  is  a  forgery  within  that  sec- 
tion.  I7i£  Queen  v.  Wilton,  27  Law  J.  Rep.  (n.s.) 
M.C.  230;  Dears.  &  B.  558. 


FRAUD  AND  MISREPRESENTATION. 

[False  packing  and  other  frauds  in  the  hay  and 
straw  trade  prevented  by  19  &  20  Vict.  c.  114. — see 
Practice;  Pleading  and  Demurring  together — 
Trover.] 

(A)  Action  por. 

(B)  RELIEr  AGAINST,  IN  EqUITT. 


(A)  Action  por. 

An  action  may  be  maintained  against  a  party  who 
makes  a  false  and  fraudulent  representation  as  to  the 
character  of  another,  and  thereby  obtains  credit 
for  him  notwithstanding  the  representation  be  partly 
written  and  partly  verbal,  if  the  written  representa- 
tion be  a  material  part  of  the  inducement  which 
moved  the  plaintiff  to  give  the  credit  Wade  v. 
TatKm  (in  error),  25  Law  J.  Rep.  (n.8  )  C  P.  240; 
18  Com.  B.  Rep.  371;  nom.  Tation  v.  Wade. 

The  declaration  stated  that  the  defendant  falsely 
and  fraudulently  represented  to  the  plaintiffs  that 
he  was  authorized  by  T  I  to  order,  and  did  order, 
certain  quantities  of  stone  for  the  building  of  a  church 
to  be  chaTged  to  T  I  and  others,  and  did  falsely  and 
fraudulently  write  to  the  plaintiffs  a  letter,  (set  out); 
and  that  the  plaintiffs,  relying  on  the  representation 
of  the  defendant,  supplied  the  stone,  whereas  the 
defendant  had  no  authority  to  order  it,  and  T  I  re- 
fusing to  pay  for  it,  the  plaintiffis  brought  an  action 
against  him  for  the  price  and  failed  in  it,  and  were 
obliged  to  pay  T  I's  costs  and  their  own  costs : — 
Held,  first,  that  the  declaration  was  sufficient,  even 
if  the  letter  set  out  did  not  itself  shew  a  false  repre- 
sentation of  authority;  and,  secondly,  that  the  plain- 
tiffs were  entitled  to  recov^,  by  way  of  damages,  not 
only  the  price  of  the  stone  supplied,  but  the  costa 
which  they  had  paid  in  the  action  against  T  I. 
RandcU  v.  Trimen,  25  Law  J.  Rep.  (n.s.)  C.P.  807; 
18  Com.  B.  Rep.  786. 
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An  action  for  false  representation  (contained  in 
the  prospectus  of  a  company,  of  which  the  defendant 
is  a  director)  is  maintainable,  although  such  repre- 
sentation may  be  capable  of  a  meaning  in  which  it 
would  not  be  literally  false.  In  such  a  case  it  is  for 
the  jury  to  say  whether  the  representation  was  made 
in  the  sense  necesi^ry  to  maintain  the  action.  Clarke 
V.  Diekion,  28  Law  J.  Rep.  (n.8.)  C.P.  225;  6  Com. 
B.  Rep.  N.S.  453. 

In  order  to  maintain  such  action  it  is  not  neces- 
sary that  there  should  have  been  any  direct  personal 
representation  made  by  the  defendant  to  the  plain- 
tiff;  it  is  sufficient  if  the  defendant  authorized  the 
circulation  of  the  prospectus  to  the  public,  knowing 
it  to  contain  false  statements.    Ibid. 

The  &ct  that  other  inducements  were  held  out  by 
other  parties  in  addition  to  such  false  representa- 
tions, by  which  the  plaintiff  was  also  partially  in- 
fluenced, is  in  itself  no  defence.    Ibid. 

(B)  Reubf  aqainst,  in  Equity. 

Upon  a  bill  to  set  aside  the  mortgage  of  a  rerer- 
sion  obtained  unduly  from  an  expectant  heir,  after  a 
decree  that  the  deeds  should  stand  as  a  security  for 
the  money  ad ranced  only,  it  was  asked,  in  accordance 
with  the  prayer  of  the  bill,  that  certain  policies  of 
assurance  on  the  life  of  the  mortgagor,  and  which 
formed  part  of  the  security,  might  be  assigned,  or 
that  the  produce  for  which  they  had  been  sold  might 
be  paid  to  the  plaintiffs.  The  Court  made  the  ad- 
dition requested,  but  on  taking  the  accounts  which 
were  directed  as  to  the  payment  of  the  premiums  by 
the  defendant,  it  was  found  that  the  receipts  upon 
the  policies  were  far  less  than  the  payments  for  the 
premiums.  Leave  was  then  obtained  to  re-hear  the 
cause : — Held,  on  the  re-hearing,  that  the  addition 
made  to  the  decree  ought  to  be  omitted,  and  the 
decree  was  rectified,  but  without  costs.  Penndl  v. 
MUUxr,  16  Law  J.  Rep.  (h.s.)  Chanc.  699;  23  Beav. 
172. 

J  W  and  C  B  were  partners  as  bankers.  C  B  was 
the  managing  partner,  J  W  not  interfering  in  the 
active  business  of  the  concern.  They  negotiated  with 
R  R  to  become  a  partner,  and  shewed  him  a  written 
statement  of  the  af&irs  of  the  bank,  which  was  wrong 
to  the  extent  of  15,000/. ;  but  J  W.  was  ignorant  of 
the  falsehood.  R  R  joined  the  partnership,  which 
continued  four  years;  but  he  never  examined  the 
books.  On  the  discovery  of  the  firaud  R  R  brought 
an  action  against  J  W  and  C  B;  but  before  declara- 
tion J  W  died,  and  the  action  being  continued  against 
C  B,  R  R  obtained  a  verdict,  with  damages  assessed 
by  arbitration.  C  B  became  insolvent,  whereupon  R  R 
filed  a  bill  against  the  executors  of  J  W  to  set  aside 
the  contract,  and  to  render  the  estate  of  J  W  liable  for 
the  indemnity  of  R  R  against  the  claims  of  the  cre- 
ditors of  the  late  firm.  One  of  the  Vice  Chancellors 
having  made  a  decree  in  accordance  with  the  pray^, 
but  without  costs,  in  consequence  of  the  iinsupported 
charges  of  fraud  contained  in  the  bill,  the  executors 
of  J  W  appealed : — Held,  that  the  plaintiff  was  en- 
titled  to  relief;  and  the  appeal  was  dismissed,  with 
costs,  except  that  the  plaintiff  was  allowed  the 
deposit  Rawlins  v.  Wickham^  28  Law  J.  Rep.  (n.s.) 
Chanc.  188;  8  De  Gex  &  J.  304;  1  Giff.  355. 

A  representation  made  by  a  party,  not  knowing 
that  it  is  false,  is  binding  upon  him;  and  if  the  other 
party  enters  into  a  contract  on  the  fiiith  of  its  truth, 


the  Court  will  set  aside  the  same  altogether,  and  not 
merely  rectify  it.  Though  the  other  party  does  not 
examine  the  books  for  four  years  during  which  the 
partnership  continued,  it  not  being  his  duty  to  do  so, 
it  will  not  bar  him  of  relief  on  the  score  of  negli- 
gence or  acquiescence.     Ibid. 

The  bringing  of  an  action  against  the  partners, 
and  recovering  a  verdict  against  the  survivor  of  them, 
does  not  prevent  the  deceived  party  from  seeking 
relief  in  equity.     Ibid. 

A  Court  of  equity  will  unravel  complicated  trans- 
actions entered  into  by  an  expectant  heir,  and  take 
into  consideration  the  fhime««s  of  charges  made  by 
him  upon  his  estates.  Bromley  v.  Smith;  Boustead 
V.  Bromley;  and  Smith  v.  Bromley,  29  Law  J.  Rep. 
(n.s.)  Chanc.  18;  26  Beav.  644. 

If  an  expectant  heir  of  the  mature  age  of  thirty- 
nine  years  creates  upon  estates,  to  which  he  is  entitled 
upon  the  decease  of  his  father,  charges  which  a  Court 
of  equity  thinks  unfair,  it  will  set  aside  the  whole  of 
the  securities,  though  the  nature  and  extent  of  the 
transactions  were  fiilly  understood  by  him.     Ibid. 

The  plaintiff  and  defendant  were  directors  in  a  rail- 
way company.  The  plaintiff  was  desirous  of  obtain- 
ing 1,000  *'  unallotted"  shares  in  order  to  promote  its 
success.  1*he  defendant  clandestinely  caused  1,000 
of  his  own  "allotted"  shares  to  be  transferred  to  the 
plaintiff.  The  transaction  took  place  in  July  1853, 
but  was  discovered  in  June  1654,  and  the  bill  was 
filed  in  November  following.  The  Court  held  that 
the  transaction  was  void,  and  set  it  aside  and  that 
there  had  been  no  laches.  Blcike  v.  MoyxUt,  21 
Beav.  603. 

Four  out  of  five  persons  who  entered  into  a  pro- 
visional contract  to  purchase  a  mine  which  they 
agreed  to  sell  for  their  joint  benefit  to  a  company 
were  deceived  by  the  fifUi,  who,  assuring  them  that 
the  vendors  would  not  take  less  than  85,714/., 
obtained  secretly  from  the  latter  an  agreement  that 
if  the  contract  were  perfected  and  money  paid  he 
should  receive  thereout  a  bonus  of  20,000/.  for  his 
pains  in  effecting  the  sale.  Two  of  the  four,  hav- 
ing absolute  power-  from  the  rest  to  sell  to  the 
intended  company,  then  formed  themselves  with 
others  into  a  committee  of  management,  and  still 
ignorant  of  the  surreptitious  contract,  issued  a  pros- 
pectus stating  that  a  contract  had  been  entered  into 
for  the  purchase  by  the  company  of  the  entire 
property  for  125,000/.,  "including  all  preliminary 
expenses  and  a  premium  to  the  parties  who  in- 
curred the  risk  and  responsibility  of  the  original 
purchase.'*  The  company  having  been  established, 
the  requisite  capital  paid  up,  and  the  provisional 
contract  perfected: — Held,  that  the  20,000/.  trans- 
action was  fraudulent  and  void  not  only  as  against 
the  four  original  purchasers,  but  also  against  the 
company,  notwithstanding  the  mine  proved  cheap  at 
the  price  (125,000/.)  at  which  they  became  share- 
holders. It  was  not  enough  that  the  company  got 
the  whole  of  their  bargain.  They  had  a  right  to  the 
best  bargain  which  the  two  members  of  the  commit- 
tee of  management  had  they  known  the  facts,  would 
have  been  in  a  position,  acting  fairly  and  rightly,  to 
give  them.    Beck  v.  KarUorowicz,  3  Kay  &  J.  230. 
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FRAUDS,  STATUTE  OF. 
[See  Stamp — AgreemenU:  Glover  ▼.  ffaeheii.'] 

(A)  Contracts  rbquibed  to  be  m  Writiho. 

(a)  Interest  in  Land. 

(b)  Leasee. 

{c)  Sale  of  Chods. 

{d)  To  answer  for  the  Debi  of  asto^er, 

(e)  Rescission  of  C<mtracL 

(J)  Performance  within  a  Tear, 

(g)  Pari  Pevformanoe, 

(B)  NoTi  OR  Memorandum  in  Writing. 

(C)   AOOEPTANOB  AND  BbcBIPT. 


(A)  Coktraots  requirbd  TO  BR  IN  Writiro. 
(a)  Interest  tn  Land. 

Held,  expreasly  on  the  authority  of  Watson  ▼. 
J^prcUley,  that  a  contract  for  shares  in  a  mining  com> 
pany,  worked  on  the  cost-book  principle,  is  not  a 
contract  for  Rn  interest  in  land  under  the  4th  section 
of  the  Statute  of  Frauds.  SembU—per  Jervis,  C.J., 
that  Watson  t.  Spratley  was  correctly  decided. 
PoweU  ▼.  Jessop,  25  Law  J.  Rep.  (n.s.)  C.B.  199; 
18  Com.  B.  Rep.  836  ;  see  report  Com.  B. 

It  was  agreed  by  parol  between  the  plaintiff  and 
the  defendant  that  the  plaintiff  should  take  possea* 
sion  of  a  brickyard,  of  which  the  defendant  was  in 
occupation  as  tenant,  and  take  the  bricks  and 
plant  lying  there  at  a  ▼aluation,  and  the  defendant 
promised  he  would  settle  with  the  landlord  for  the 
rent  due,  and  endeavour  to  induce  him  to  accept 
the  plaintiff  as  his  tenant.  The  plaintiff  took  pos- 
session of  the  yard,  bricks,  and  plant,  and  gave  the 
defendant  a  warrant  of  attorney  for  the  amount  at 
which  the  bricks,  &c.  were  valued.  After  he  had 
been  in  possession  some  months  a  distress  was  put 
into  the  premises,  and  the  plant,  &c.  seized  and  sold 
for  rent  due  from  the  defendant  to  the  landlord. 
The  plaintiff  thereupon  brought  an  action  against 
the  defendant  for  a  breach  of  his  promise  to  pay  the 
rent: — Held,  that  the  agreement  was  a  contract 
concerning  an  interest  in  land,  within  the  4th  section 
of  the  Statute  of  Frauds,  and,  as  it  was  not  in  writing, 
the  plaintiff  could  not  maintain  his  action.  Hodgson 
▼.  JohAMon,  28  Law  J.  Rep.  (n.s.)  Q.B.  88;  £.  B. 
&  E.  685. 

The  defendant  agreed  by  parol  with  the  plaintiff, 
who  kept  a  boarding-house,  to  pay  for  the  baird  and 
lodging  of  himself  and  servant  and  accommodation 
for  a  horse  200/.  a  year  from  a  given  day,  terminable 
by  either  party  by  a  quarCer'ft  notice.  The  defen- 
dant having  refused  to  enter  on  the  occupation, — 
Held,  that  this  was  not  a  contract  of  an  interest 
in  or  concerning  land,  within  the  4th  section  of 
the  Statute  of  Frauds  (29  Car.  2.  c.  3.) ;  and  that  the 
plaintiff  could  therefore  maintain  an  action  for  the 
breach  of  it.  Wright  v.  Stofoert,  29  Law  J.  Rep. 
(N  s.)  aB.  161. 

The  plaintiff  and  the  defendant  agreed,  by  word 
of  mouth,  that  the  plaintiff  should  pay  37/.  for  the 
interest  of  the  defendant  in  premises  occupied  by 
bim  as  a  slaughter-hou^e,  and  for  the  fixtures ;  the 
defendant  to  return  10/.  if  the  plaintiff  were  re- 
fused a  licence  to  use  the  premises  as  a  slaughter- 
house. The  premises  and  fixtures  were  transferred 
to  the  plaintiff;  and  the  defendant  received  the 
37iL    Subsequently,  this  action  was  brought  to  reco- 


ver 10/L,  on  an  allegation  that  the  licence  to  use  the 
premises  had  been  refused  to  the  plaintiff..  A  non- 
suit was  directed,  on  the  ground  that  the  contract 
was  for  an  interest  in  land,  and  was  void  under  sect.  4. 
of  the  Statute  of  Frauds.  On  a  rule  tn  net  anide  the 
nonsuit, — Held,  b>  Wightman.  J.  and  Erie.  J.  ( Cromp- 
ton,  J.  not  concurring),  that,  the  contract  being  exe- 
cuted as  far  as  regarded  the  land,  and  the  promise 
sued  on  relating  wholly  to  money,  the  plaintiff  might 
recover,  though  the  contract  was  not  in  writing.  Green 
V.  Saddington,  7  £.  &  B.  503. 

(6)  Lease  of  Lands. 

A  letter,  by  an  owner  of  the  premises,  saying,  "  I 
agree  to  let  to  A  the  stables  in  G  for  the  same  rent, 
and  subject  to  the  same  conditions  that  I  hold  them 
myself,**  though  accepted  in  writing  by  A,  is  not  a 
sufficient  contract  in  writing  to  be  binding  under 
the  Statute  of  Frauds,  as  it  does  not  state  the  dura- 
tion of  the  term  for  which  the  premises  were  let. 
Fitzmauriee  v.  Bayley,  27  Lmw  J.  Rep.  (m.s.)  Q.B. 
143;  nofii.  Bigyky  v.  Fitzmauriee,  8  £.  &  B.  664: 
reversing  the  judgment  below,  26  Law  J.  Bep. 
(N.8)  Q.B.  114;  6  E.  &^  B.  368. 

In  the  court  below,  the  contention  of  A,  the 
defendant,  was  that  the  letter  offering  the  stables 
was  not  a  sufficient  contract  within  the  Statute  of 
Frauds,  on  the  ground  that  it  had  been  accepted  by 
his  agent  without  his  authority,  and  that  he  bad  not 
ratified  it: — Held,  that  the  defendant  was  not  pre- 
cluded in  the  court  of  error  from  taking  the  objection 
that  the  letter  did  not  state  the  length  of  the  pro- 
posed lease,  as  that  was  not  a  new  point,  but  merely 
a  new  argument  to  support  the  original  objection 
below,  which  was  that  there  was  no  valid  contract 
within  the  Statute  of  Frauds.    Ibid. 

(c)  Saleof Goods. 

The  effect  of  the  7th  section  of  Lord  Tenterden's 
Act,  9  Geo.  4.  c.  14.  is  to  substitute  for  the  words 
'*for  the  price  of  10/.**  in  the  17th  section  of  the 
Statute  of  Frauds  the  words  ''  of  the  value  of  10/." 
And  a  contract  for  the  sale  of  goods  of  the  value  of 
10/.  or  upwards  is  within  the  17th  section  of  the 
Statute  of  Frauds,  notwithstanding  the  contract 
includes  other  matters  to  which  that  section  does  not 
apply.  Barman  v.  Seeve,  25  Law  J.  Rep.  (N.a) 
C.P.  257;  18  Com.  B.  Rep.  587. 

The  plaintiff,  a  printer,  having  agreed  to  print  for 
the  defendant  a  work,  which  was  to  contain  a  dedi- 
cation to  be  thereafter  sent  to  bim,  printed  the  work 
and  also  the  dedication,  but  on  the  latter  being 
returned  to  him  tevised,  discovered  for  the  fint  time 
that  it  contained  hbellous  matter,  whereupon  he 
refused  to  continue  the  printing  of  it,  and  on  the 
defendant  refusing  to  accept  or  pay  for  the  work' 
without  the  dedication,  brought  an  action  against 
him  for  the  price  of  the  work  without  the  dedication : 
— Held,  first,  that  the  contract  was  not  within  the 
1 7th  section  of  the  Statute  of  Frauds,  being  one  of 
work  and  Ubour,  and  not  of  goods  sold.  Secondly, 
that  the  dedication  being  libellous,  the  plaintiff  was 
justified  in  reflising  to  publish  it,  and  was  entitled  to 
recover  the  expense  of  printing  the  body  of  the 
work.  Clay  v.  Tales,  25  Law  J.  Rep.  (n.s)  Exch. 
237;  1  Hori.  &  N.  73. 

Semble—per  PoUoek,  C.B,,  that  Lord  Tenterdenii 
Act  applies  only  where  the  contract  ia  for  goods 
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Iherenfter  to  be  mRde,  and  not  to  a  mixed  contract 
of  work,  labour  and  materials.     Ibid. 

AUbougb  a  purcbaaer*B  written  order  upon  or  a 
iignature  to  a  prospectus  or  invoice  or  other  docu- 
ment reallj  expressing  the  terms  agreed  upon  be- 
tween the  parties  to  a  sale  of  goods  may,  under  some 
circumstances,  be  sufficient  to  satisfy  the  Statute  of 
Frauds,  it  is  otherwise  of  a  document  which  does  not 
really  express  the  terms  agreed  upon  by  reason  of 
some  parol  stipulation  inconsistent  with  it;  nor  is 
a  memorandum  sufficient  which  does  not  mention 
price,  if  an  agreement  has  been  come  to  on  that 
point  And  a  letter  merely  declining  to  accept 
goods  sent  under  a  parol  contract  or  a  written  con- 
tract insufficient  within  the  statute,  will  not  tnke  the 
case  out  of  the  statute.  Goodnum  t.  Onffiths,  26 
Law  J.  Rep.  (n.s.)  Exch.  145;  1  Hurl.  &  N.  574. 

Thus,  when  the  seller  shewed  the  buyer  a  list  of 
prices,  and  the  buyer  only  agreed  to  purchase  on 
condition  of  a  deduction  of  25/.  per  cent,  from  such 
prices  for  cash  payment,  and  then  wrote  an  order  for 
certain  of  the  articles,  not  specifying  anything  as  to 
price,  this  was  held  not  enough  to  satisfy  the  statute; 
and  a  subsequent  letter  from  him,  declining  to  take 
the  goods,  was  deemed  also  insufficient  to  take  the 
case  out  of  the  statute.    Ibid. 

The  plaintiff  H  had  employed  T  &  M,  London 
brokers,  to  sell  some  oil.  S  had  employed  the 
defendants,  D,  M  &.  Co.,  also  London  brokers,  to  buy 
oil  for  him.  The  two  Inrokers  met,  and  without  dis- 
elosing  their,  principals,  entered  into  the  following 
notes :  **  Sold  this  day  fbr  T  &  M  to  our  principal 
10  tons  of  linseed  oil,  &c.  at  44/.  per  tun,  &c., 
allowing  2|/.  per  cent  brokerage,  D,  M  &  Co., 
hrokerp,  \l.  per  cent  brokerage  to  D,  M  &  Co." 
Thin  was  signed  by  the  defendants,  and  sent  by  them 
to  T  ft  M.  The  other  note  was—"  Sold  to  D,  M 
ft  Co.,  for  account  of  H,  10  tuns  linseed  oil,  ftc,  at 
44/.  &c.  T  ft  M  brokers,  }/.  per  cent,  brokerage  to 
D,  M  &  Co.,  a  half  to  us.^  This  note  was  signed 
by  T  &  M,  and  sent  to  the  plaintiff.  No  copy  of 
this  was  sent  to  the  defendants.  The  plaintiff  gave 
evidence  that,  according  to  the  usage  of  the  trade, 
whenever  a  broker  purchases  or  sells  oil  without  dia- 
clodng  his  principal,  be  is  himself  liable  to  be  looked 
to  as  the  purchaser  or  seller,  and  that  it  was  in 
accordance  with  the  usual  practice  in  such  cases  not 
to  send  a  copy  of  the  second  note  to  the  defendants : 
— Held,  by  a  majority  of  the  Court,  that,  on  the 
evidence  of  the  notes  and  of  the  usage  of  trade, 
there  was  a  contract  by  the  defendants  to  buy  the 
oil,  on  which  the  plaintifT  could  sue,  sufficient  to 
satisfy  the  requirements  of  section  17.  of  the  Statute 
of  Frauds — diiaentieniHnu  Martm,  B.  and  WiUet,  J. 
ffumfrey  ▼.  Dale  (Ex.  Ch.),  27  Law  J.  Rep.  (n.s.) 
d-B.  890;  E.  B.  &  E.  1004. 

(d)  To  Amwr  for  the  Debt  of  another. 

The  defimdant  addressed  the  following  letter  to 
the  plaintiff,  relating  to  a  proposed  mortgage  of  cer- 
tain leasehold  property : — "  I  saw  Mr.  L  this  day, 
and  I  told  him  he  had  better  call  on  you,  as  he 
seemed  very  anxious  to  hare  the  mortgage  completed, 
and  I  thought  he  offered  very  fiiir ;  but  do  as  you 
please  about  it  I  will  take  any  responsibility  myself 
respecting  it,  should  there  be  any."  After  the  letter 
had  been  received,  the  plaintiff  had  an  interview 
with  Mr.  L,  and  on  the  fiutb  of  such  letter,  lent  400/. 


to  A  B,  on  the  said  leasehold  security : — ^Held,  that 
the  letter  was  not  a  sufficient  guarantie  within 
section  4.  of  the  Statute  of  Frauds,  as  the  whole 
promise  could  not  be  made  out  without  reference  to 
parol  evidence,  ffolmee  v.  MiteheU,  28  Taw  J. 
Rep.  (n.8.)  C.P.  SOI;  7  Com.  B.  Rep.  N.a  861. 

The  defendant  in  order  to  raise  money,  got  the 
plaintiff,  on  his  indemnity,  to  draw  a  bill,  which,  in 
de&ult  of  the  acceptor,  the  plaintiff  had  to  pay,  and 
the  defendant  was  then  sued  upon  his  undertaking 
to  indemnify  the  plaintiff: — Held,  that  this  was  an 
original  liability,  and  did  not  require  any  promise 
in  writing.  Batton  v.  King,  28  Law  J.  Rep.  (n.8.) 
Exch.  327;  4  Hurl,  ft  N.  739. 

The  plaintifls,  through  D  ft  Co.,  who  were 
brokers,  sold  682  bags  of  linseed,  at  a  certain  price 
per  quarter,  to  H,  and  H  afterwards,  through  the 
same  brokers,  sold  the  linseed,  at  an  increased  price, 
to  the  defendant  The  time  for  the  defendant*8 
payment  of  the  purchase-money  was  to  arrive  before 
the  time  fixed  for  H*8  payment  The  defendant 
being  in  want  of  the  linseed  to  complete  a  contract 
he  had  made,  sent  one  of  his  clerks  to  D  dc  Co.  fbr 
the  delivery  order,  witii  instructions  to  follow  up  the 
matter  and  get  the  order.  The  clerk  was  taken  by 
D  ft  Co.  to  the  plaintiffs  from  whom  he  obtained 
the  order  only  on  his  promising  that  the  defendant 
would  pay  the  plaintiff  for  the  seed,  as  the  plaintifla 
required  to  be  paid  before  they  parted  with  the 
order.  On  the  following  day  the  defendant  sent  a 
cheque  to  D  ft  Co.  for  900/.,  on  account  of  the 
linseed,  which  had  not  been  measured  at  that  time, 
so  that  the  precise  quantity  of  it  was  not  then  known. 
Upon^  its  being  measured  it  was  found  that  the 
plaintiffs  were  entitled  under  their  contract  with  H 
to  receive  971/.  15«.  Sd.  In  an  action  by  them 
against  the  defendant  to  recover  the  difference 
between  this  amount  and  000/.,  the  amount  of  the 
cheque,  —  Held,  that  the  contract  made  by  the 
defendant's  clerk  was  not  a  contract  to  pay  the  debt 
of  a  third  person  within  the  4th  section  of  the 
Statute  of  Frauds,  as  the  linseed,  the  giving  up  of 
which  by  the  plaintiffs  was  the  consdention  fbr  such 
promise,  was  the  property  of  the  defendant,  subject 
to  the  plaintiffs*  lien  for  the  purchase-money.  Held, 
further,  (Coeksbwrn,  CJ,  dueeiUiente),  that  there  was 
no  evidence  to  warrant  a  jury  in  finding  a  ratification 
by  the  defendant  of  the  contract  which  the  clerk  had 
•o  made,  it  not  being  proved  that  the  clerk  had  com- 
municated to  the  defendant  what  had  passed  between 
him  and  the  plaintiffs  when  he  obtained  the  order. 
Fitzgerald  v.  Dressier,  29  Law  J.  Rep.  (m.8.)  C.P, 
118;  7  Com.  B.  Rep.  N.S.  874. 

H,  who  was  agent  for  the  ))laintifi8,  being  desirous 
of  retiring,  the  defendant  applied  for  the  agency. 
H  was  indebted  to  the  plaintiffs,  and  also  chiimed  a 
commission  for  introducing  customers.  It  was  agreed 
that  the  plaintiffs  should  allow  H  52/.  on  that 
account,  and  that  the  defendant  on  taking  the  agency 
should  allow  the  plaintiffs  to  retain  six  months'  salary, 
which  amounted  to  52/L  In  an  action  by  the  plain, 
tiffii  for  money  received  by  the  defendant  as  such 
agent,  to  which  the  defendant  pleaded  a  set-off  for 
six  months*  salary, — Held,  that  this  was  not  an 
undertaking  to  answer  for  the  debt  of  another  within 
the  4th  section  of  the  Statute  of  Frauds.  WiUher 
▼.  ffiU,  5  Hurl,  ft  N.  419. 

A  testator  appointed  his  son  and  three  other 
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penons  his  ezecoton  and  tnuteet.  The  Km  di»- 
clainied  and  renounced  probate,  and  afWwards  pur^ 
chttsed  a  portion  of  the  testator's  property.  The 
other  legatees  raised  a  claim  for  losses  incurred  by 
the  trustees;  and  the  son's  solicitor  wrote,  on  his 
behalf,  to  the  claimants,  agreeing  to  pay  3,000/.  in 
satisfaction  of  the  alleged  losses : — Held,  that  this 
letter  was  not  within  the  Statute  of  Frauds,  as  an 
agreement  to  answer  the  debt,  defiiult  or  miscarriage 
of  another;  and  that  it  was  not  invalid  for  want  of 
consideration.  The  claim  was,  therefore,  allowed 
against  the  son's  estate.  Orrell  v.  OoppwA,  26  Law 
J.  Rep.  (M.S.)  Chanc.  269. 

(e)  Setcission  of  Contract. 

A  sold  goods  to  an  infant,  and  delivered  them  to 
B  for  the  purpose  of  being  worked  up  by  him  for  the 
vendee.  The  vendee  afterwards,  and  after  a  portion 
of  the  goods  had  been  used  in  performance  of  the 
work,  went  with  A  to  B*8  shop,  and  desired  that  the 
remainder  might  be  returned  to  A.  B  thereupon 
said,  *'I  will  return  them  or  pay  for  them** at  a 
price  then  agreed  upon  : — Held,  that  it  was  compe- 
tent to  A  thus  to  rescind  the  contract  without  vrritr 
ing;  and  that,  supposing  the  agreement  so  to  do  was 
one  which  the  infant  himself  might  have  repudiated, 
it  was  not  competent  to  B  to  object  that  the  rescia* 
sion  was  voiH,  as  not  being  for  the  infants  benefit 
Douglas  v.  Watson,  17  Com.  B.  Rep.  685. 

(/)  PtrforiMmce  trithin  a  Tear, 

The  plaintiff  having  been  in  the  defendants*  em- 
ployment as  a  traveller  entered,  in  October  1854, 
into  a  fresh  verbal  agreement  with  them,  whereby 
either  party  was  to  be  at  liberty  to  determine  the 
agreement  by  giving  the  other  three  months*  notice 
before  the  Ist  of  September  1855,  otherwise  the  par* 
ties  were  to  go  on  for  another  twelvemonth  from 
that' time  : — Held,  that  this  was  a  contract  not  to 
be  performed  within  the  year,  and  therefore  was  re- 
quired to  be  in  writing  under  the  4th  section  of  the 
Statute  of  Frauds.  Dobton  v.  Oollis,  25  Law  J. 
Rep.  (n.s.)  Exch.  267;  1  Hurl.  &  N.  81. 

The  defendant,  in  a  letter  signed  by  him,  proposed 
to  the  plaintiff  that  she  should  assign  a  patent  which 
she  had  obtained  for  making  toys,  to  the  defendant, 
in  trust  for  an  institution  managed  by  him,  such 
patent  to  be  used  by  the  institution,  and  the  plaintiff 
to  have  5/.  per  cent  on  the  profits,  and  the  defendant 
to  provide  for  the  next  payment  in  respect  of  the 
patent;  and  if  the  payments  made  should  not  equal 
a  certain  sum  in  the  first  and  subsequent  years,  the 
plaintiff  to  have  the  right  to  reclaim  the  patent 
This  proposal  was  accepted  by  the  plaintiff  by  word 
of  mouth  : — Held,  first,  that  the  contract  did  not 
require  to  be  in  writing  under  the  4th  section  of  the 
Statute  of  Frauds,  inasmuch  as  all  that  was  to  be 
done  by  the  plaintiff,  as  the  consideration  of  the 
defendant's  promise,  was  capable  of  being  done 
within  a  year,  and  it  did  not  appear  that  any  part  of 
it  was  to  be  postponed  until  after  a  year:  confirm- 
ing Donellan  v.  Read  and  Cherry  v.  Heming.  Se- 
condly, that  if  a  contract  in  writing  signed  by  the 
party  to  be  charged,  were  necessary,  there  was  such 
a  contract,  the  parol  acceptance  of  the  written  pro- 
posal being  sufficient  under  the  statute:  confirm- 
ing Warner  v.  Willington.  Thirdly,  that  the  con- 
tract was  only  for  the  use  of  the  plaintiffs  right, 


without  rogttd  to  the  qaestioii  whether  that  right 
could  be  sustained  on  litigation,  and  did  not  involve 
a  warranty  that  the  invention  was  new,  or  was  a 
manufacture  under  the  Statute  of  James.  Fourthly, 
that  the  plea  of  non  concessit  puts  in  issue  only  the 
granting  of  the  letters  patent,  ^t^  v.  NecUe,  26 
Law  J.  Rep.  (n.s.)  C.P.  148;  2  Com.  B.  Rep. 
N.S.  67. 

(g)  P<vi  Performance. 

J  L  agreed  by  parol  with  J  W  for  a  conveyance  of 
a  life  interest  in  real  estate,  part  of  which,  a  cottage, 
was  in  his  own  occupation;  the  terms  were,  that  J  W 
should  be  repaid  the  purchase-money  and  interest 
out  of  the  rents,  and  should  allow  J  L  to  continue  to 
occupy  the  cottage.  G,  a  witness,  swore  that  this 
was  the  effect  of  the  parol  arrangement,  but  two  wit- 
nesses swore  that  they  had  heard  J  W  deny  it.  A 
short  time  after  this  agreement  J  W  asked  J  L  to 
execute  an  absolute  conveyance  of  the  same  life 
interest  to  J  Ws  daughter,  then  an  infant,  which 
J  L  accordingly  did;  and  J  W  entered  into  posses- 
sion of  the  property,  leaving  the  cottage  in  J  L's 
possession,  rent  free.  J  W  wrote  lettera  afterwards 
to  G  and  to  J,  saying  that  he  had  bought  the  pro- 
perty out  and  out,  and  offered  J  L  an  annuity  for 
life  if  he  would  give  up  possession  of  the  cottage. 
J  W,  by  will,  devised  his  real  estate  to  his  daughter, 
and  appointed  B  his  executor  and  her  guardian. 
B  made  J  L  an  offer  of  the  annuity  on  the  same 
terms  as  J  W  had  done,  but  the  offer  was  refused. 
Thereupon  B,  as  the  next  friend  of  J  Wis  daughter, 
brought  an  action  of  ejectment  against  J  L,  who  filed 
a  bill  to  restrain  it,  alleging  the  parol  agreement,  and 
praying  an  injunction  to  stay  the  action,  and  a  re- 
conveyance of  the  property  on  payment  of  what  was 
due.  One  of  the  Vice  Chancellors  decided  that 
evidence  of  tlie  parol  agreement  was  admissible,  not- 
withstanding the  provisions  of  the  Statute  of  Frauds, 
(29  Car.  2.  c.  8.),  and  made  a  decree  declaring  the 
daughter  of  J  W  to  be  a  trustee  for  J  L,  who  waa 
entitled  to  redeem  on  payment  of  what  was  due.  On 
appeal,  the  decision  was  confirmed.  LiTicoln  v. 
Wright,  28  Law  J.  Rep.  (h.s.)  Chanc  705;  4  De 
Gex  &  J.  16. 

A  parol  agreement  was  entered  into  for  a  lease 
on  terms,  which  by  the  direction  of  the  proposed 
lessor,  the  proposed  tenant  instructed  a  solicitor  to 
reduce  to  writing.  The  solicitor  took  down  the 
terms  as  stated  by  the  tenant,  and  afterwards  pre- 
pared from  them  a  draft  agreement  embodying  these 
and  other  terms,  and  sent  it  to  the  lessor,  who  after- 
wards and  without  objecting  to  it,  let  the  tenant  into 
possession  and  directed  the  solicitor  to  prepare  a 
lease  in  conformity  with  the  draft  agreement,  but 
subsequently  objected  to  the  lease  so  prepared,  and 
gave  the  tenant  notice  to  quit: — Held,  first,  that  the 
delivery  and  taking  of  possession  was  a  sufficient  part 
performance  of  the  agreement  as  expressed  in  the 
draft,  to  exclude  a  defence  founded  on  the  Statute 
Freu  ds;  secon  dly ,  that  there  being  a  conflict  of  evidence 
on  the  question  whether  the  covenants  agreed  upon 
had  not  been  already  broken,  the  proper  decree  was 
to  direct  the  lease  to  be  dated  at  a  time  antecedent 
to  the  alleged  breaches,  and  to  require  fh>m  the 
plaintiff  an  undertaking  to  admit  in  any  action  that 
the  lease  was  executed  on  the  dav  of  the  date.  Paul 
y.  Coombs,  1  De  Gex  &  J.  34 ;  3  Sm.  &  G.  249. 
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QiMere — whether  powetnon  taken  preTiouiIy  to 
but  ooDtinued  after  a  parol  agreement,  may  not  be 
nich  a  part  performance  as  to  exclude  a  defence 
founded  on  the  Statute  of  Frauds.    Ibid. 

(B)  Note  ob  Mbmoravduii  in  Wbitino. 

The  defendant  purchased  various  articles  at  the 
shop  of  the  plaintifis,  who  were  siWersmiths,  and 
wrote  his  address  in  a  book  of  the  plaintiffs,  called 
the  **  order  book  **  at  the  head  of  an  entry,  naming 
the  articles  selected,  and  the  prices  to  be  paid  for 
them.  That  book  contained  the  names  of  the  plain- 
tifls  on  the  fly-leaf  at  the  beginning,  which  the  defen- 
dant did  see,  or  might  have  seen : — Held,  that  there 
was  a  sufficient  signature  of  a  memorandum  in 
writing  by  both  parties  to  satisfy  the  17th  section 
of  the  Statute  of  Frauds.  JSarl  t.  Bwrdillon,  26 
Law  J.  Rep.  (n.s.)  C.P.  78 ;  1  Com.  B.  Rep.  N.S. 
188. 

One  of  the  articles  was  described  as  a  '^  candle- 
stick complete,  2L  4s."  but  it  was  agreed  that  the 
candlestick  should  be  fitted  with  a  gallery  to  carry 
a  shade ;  and  of  that  agreement  there  was  no  state- 
ment in  the  written  memomndwn: — Held,  that  the 
memorandum  of  the  contract  was  sufiicient  without 
such  statement,  as  it  contained  all  that  was  to  be 
done  by  the  party  sought  to  be  charged.    Ibid. 

The  defendant,  on  giving  the  order,  was  asked 
how  he  proposed  to  pay,  and  he  said  he  would  give 
a  cheque  on  his  brother  :->~Held,  that  it  was  unne- 
eesnry  that  the  memorandum  in  writing  should  state 
the  mode  of  payment    Ibid. 

The  defendant  wrote  the  following:  '*I  beg  to 
inform  you  that  I  shall  see  you  paid  to  the  sum  of 
800/.  for  the  ensuing  building  which  you  undertake 
to  build  for  Messra  Thomas  and  Owens,  of  Cap 
Coch.**  (Signed)  '*  Thomas  Lake.'*  He  intended 
that  it  should  be  given  to  Thomas  Jones,  who 
had  contracted  to  build  some  houses  for  Thomas 
and  Owens,  but  the  contract  having  &llen  to  the 
ground,  Thomas  and  Owens  afterwards  agreed  with 
the  plaintiff  to  build  for  them,  and  Owens  handed 
to  him  the  guarantie  of  the  defendant,  although  he 
bad  no  authority  from  the  defendant  to  do  so:-^ 
Held,  in  an  action  upon  the  guarantie,  that,  inas- 
much as  the  name  of  the  plaintiff  did  not  in  any  way 
appear  upon  it,  there  was  no  sufficient  agreement, 
or  memorandum  or  note  of  an  agreement,  within  the 
4th  section  of  the  Statute  of  Frauds,  and  therefore 
that  the  plaintiff  could  not  recover.  WiUiami  T. 
Lake,  29  Law  J.  Rep.  (h.8.)  Q.B.  I. 

A  memorandum  of  agreement  for  a  lease  was 
signed  by  the  lessee,  but  the  name  of  the  lessor  did 
not  appear  on  any  part  of  the  meroorandum:  Upon 
demurrer  to  a  bill  for  specific  performance,  on  the 
ground  that  the  Statute  of  Frauds  had  not  been 
oomplied  with,  it  was  held  that  a  letter  written  by 
the  lessee  subsequently  to  the  memorandum,  refer- 
ring to  the  lessor  by  name,  was  sufficient  to  satisfy 
the  statute.  ITomer  v.  WilUnglon,  25  Law  J.  Rep. 
(b.&)  Chanc.  662 ;  3  Drew.  623. 

The  lessee  having  signed  the  memorandum  of 
agreement  gave  the  names  of  certain  persons  as  re- 
ferees for  h is  capabilities.  The  lessor,  without  accept- 
ing the  lessee  as  tenant,  either  in  writing  or  by  parol, 
sent  him  the  draft  Jease  for  approval.  The  lessee 
refused  to  complete,  and  it  was  held,  upon  demurrer 
to  a  bill  for  specific  performance,  that  there  had 
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been  no  unconditional  acceptance  by  the  lessor. 
Demurrer  allowed,  but  without  costs.     Ibid. 

A  plaintiff  stated  in  his  bill  a  verbal  promise  given 
by  a  testator,  and  a  subsequent  affidavit  by  the  tes- 
tator referring  to  the  words  used  by  him  when  he 
gave  the  promise: — Held,  on  demurrer,  that  the 
promise  was  sufficiently  stated  in  the  bill,  and  was 
in  compliance  with  the  requisitions  of  the  29  Car.  2. 
c.  3.  a  4.  Barhoorih  v.  Young ^  26  Law  J.  Rep. 
(v.8.)  Chanc.  153;  4  Drew.  1. 

The  promise  was  one  from  the  testator  to  the 
intended  husband  of  his  daughter,  previous  to  her 
marriage,  that  she  should  share  in  the  testator's  pro» 
party  equally  with  the  rest  of  his  children.  The 
daughter  married  the  plaintiff  and  died  in  the  life- 
time of  the  testator,  leaving  issue  by  the  plaintiff 
two  children,  who  survived  the  testator.  The  tes- 
tator died,  leaving  two  daughters  him  surviving.  He 
gave  nothing  to  the  plaintiff's  wife  on  her  marriage, 
and,  by  his  will,  after  giving  a  legacy  to  one  of  his 
two  surviving  daughters,  he  bequeathed  the  residue 
of  his  property  to  the  other  absolutely: — Held,  that 
the  plaintiff  was  entitled  to  a  third  of  the  testator's 
residuary  property  in  right  of  his  deceased  wife,  but 
that  her  personid  representative  was  a  necessary 
party  to  the  suit.    Ibid. 

A  paper  was  signed  by  a  duly  authorized  agent ; 
it  contained  an  agreement  to  do  a  certain  thing,  but 
not  any  explanation  of  the  necessaVy  details,  but  it 
referred  to  another  paper  which  did  contain  them : — 
Held,  that  the  two  might  be  connected  together  by 
parol  evidence,  so  as  to  constitute  an  agreement 
sufficient  within  the  Statute  of  Frauds.  Ridgway  v. 
Wha/KUm,,  27  Law  J.  Rep.  (n.s.)  Chanc.  46 ;  6  H.L. 
Cas.  238. 

A  B  filed  a  bill  against  C  D  alleging  an  agree- 
ment between  them  in  1846,  for  working  the  T  mine, 
in  which  C  D  had  a  term  of  years,  subject  to  the 
payment  of  seven  annual  instalments  of  500/.  each, 
and  praying  an  account,  &c.  The  bill  stated  that 
the  mine  was  afterwards,  in  1847,  demised  by  C  D 
to  E  F  on  a  royalty,  and  that  A  B  had  paid  to  C  D 
monies  on  account  of  their  partnership,  and  on  one 
occasion,  in  1849,  C  D  had  signed  a  receipt  as  fol- 
lows— **  Received  from  A  B  2502.,  his  share  of  divi- 
dend in  instalment  due  to  Messra  B  [the  lessor*]  for 
the  T  mine."  C  D  set  up  a  totally  different  agree- 
ment to  that  alleged  by  the  plaiiftiff,  and  claimed 
the  benefit  of  the  Statute  of  Frauds: — Held  (affirm- 
ing the  decision  of  one  of  the  Vice  Chancellors), 
that  the  subject  of  agreement  was  within  the  mean- 
ing of  the  Statute  of  Frauds,  and  that  the  receipt 
was  not  sufficient  to  take  the  case  out  of  the  opera- 
tion of  the  statute.  Caddick  v.  Skidtnore,  27  Law 
J.  Rep.  (n.8.)  Chanc.  153 ;  2  De  Gez  &  J.  52. 

During  parol  negotiations  for  the  purchase  of  an 
estate,  the  vendor  wrote  to  the  purchaser's  solicitor, 
proposing  that  the  solicitor  "is  **  client*'  should  advance 
a  sum  to  pay  off  a  mortgage  on  the  property.  After 
further  parol  negotiations  as  to  the  terms,  they  were 
agreed  upon  by  parol,  and  the  vendor  signed  and 
handed  to  the  purchaser  a  written  statement  of  the 
particulars  of  the  property  and  of  the  price.  On 
the  following  day  he  signed  and  addressed  to  the 
purchaser  a  letter  containing  the  following  passages: 
^  I  am  about  to  relet  the  land  at  P  for  another  year, 
concluding  you  will  agree  to  iL  The  Lady-diy 
rents  will  be  mine  and  the  Michaelmas  yours:"— i 
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Held,  that  the  ugned  statement  of  particiilara  was 
not  a  sufficient  memorandum  in  writing,  the  pur- 
chaser's name  not  being  mentioned  in  it,  and  that 
the  defect  was  not  supplied  by  the  correspondence. 
SkeUon  v.  Cole,  1  De  Gex  ft  J.  587. 

(C)   ACOBPTANOE  AND  RlOBIPT. 

A  complete  verbal  bargain  having  been  made  fcr 
the  sale  of  a  horse  bj  the  plaintiff  to  the  defendant, 
the  plaintiff,  before  there  had  been  an  actual  deli- 
very of  the  horse,  asked  the  defendant  to  lend  him 
the  horse  for  a  short  time,  as  he  had  two  or  three 
J  Himeys  to  make.  The  defendant  assented,  and  the 
iiorse  remained  for  a  fortnight  with  the  plaintiff,  and 
Was  used  in  those  journeys,  and  afterwards  sent  to 
the  defendant,  who  refused  to  receive  him.  In  an 
action  fDr  the  price  of  the  horse,  the  jury  found  that 
after  the  bargain  was  complete  the  defendant  as  owner 
gave  the  plaintiff  permission  to  keep  the  horse  for  a  short 
time: — Held,  that  there  was  a  sufficient  acceptance 
to  satisfy  the  Statute  of  Frauds.  Marvin  v.  WcUlaee, 
25  Law  J.  Rep.  (n.b.)  Q.B.  869 ;  6  E.  &  B.  726. 

On  a  sale  of  goods  for  the  price  of  10/.  or  upwards, 
the  bare  acceptance  of  the  goods  by  the  vendee  as 
owner  is  sufficient  to  satisfy  the  17th  section  of  the 
Statute  of  Frauds,  although  the  vendee  immediately 
afler  accepting  them  states  that  be  does  so  on  terms 
different  from  t^ose  on  which  the  vendor  delivered 
them;  and,  in  an  action  for  the  price,  the  fact  of 
the  contract  of  sale  having  been  established  by  the 
acceptance,  parol  evidence  of  its  terms  is  admissible. 
TtrnkiTiaon  v.  Slaigkt,  25  Law  J.  Rep.  (n.8.)  C.P. 
85;  17  Com.  B.  Rep.  697. 

In  an  action  for  15/.  lOt.,  the  price  of  a  piano,  it 
was  proved  that  the  piano  was  delivered  on  the  de- 
fendaut*s  premises,  that  the  plaintiff  then  asked  ready 
money  for  the  piano,  but  the  defendant  said  he  was 
entitled  to  keep  it  as  security  for  the  payment  of 
certain  bills,  and  refused  to  deliver  it  up  again  to  the 
)*laintiff,  and  there  was  no  memorandum  in  writing 
of  the  sale,  but  there  was  conflicting  parol  evidence 
88  to  the  terms  oi  the  sale ;  and  the  jury  found  for 
the  plaintiff: — Held,  that  there  was  no  ground  for 
distiffbing  the  verdict  and  entering  a  nonsuit.  Ibid. 

The  defendant,  a  wine-merchant  at  Lancaster, 
ordered  goods  above  the  value  of  10/.  of  the  plaintiff 
in  London,  which  were  to  be  sent  from  ''Griffin's 
WharT'  to  the  defendant  at  Lancaster.  The  goods 
were  delivered  at  Griffin's  Wharf  and  sent  away  in 
a  vessel,  which  was  lost  upon  the  voyage.  An  invoice 
was  sent  with  a  letter  to  the  defendant  upon  the  day 
of  the  delivery  at  the  wharf,  but  no  notice  was  taken 
of  either  by  the  defendant: — Held,  in  an  action  to 
recover  the  value  of  the  goods,  that  there  was  no 
acceptance  within  section  17.  of  the  Statute  of 
Frauds.  HaH  v.  JBuah,  27  Law  J.  Rep.  (n.s.)  Q.B. 
271;  E.  B.  &  E.  494. 

A  verbal  contract  was  made  by  P  for  the  purchase 
from  the  defendant  of  140  quarters  of  whea^  accord- 
ing to  sample,  to  be  delivered  in  London.  The 
wheat  was  sent  up  by  the  defendant  per  railway, 
addressed  to  P,  at  the  London  station  of  the  railway, 
carriage  paid.  According  to  the  usual  course  of 
businesa,  grain  is  warehoused  by  the  railway  com- 
pany for  fourteen  days  free  of  charge,  and  is  removed 
by  the  consignee.  The  wheat  was  accordingly  ware- 
housed at  the  station,  and  notice  was  given  to  P  of 
ts  arrival.    The  next  day  (Saturday),  by  P's  orders. 


his  carman  obtained  ftom  the  warehouse  a  bulk 
sample  of  the  wheat,  which  P  examined,  and  said, 
"  Don*t  cart  it  home  at  prssent."  P  was  at  this 
time  in  difficulties,  and  having  gone  through  his 
accounts,  he,  the  same  day,  called  a  meeting  of  his 
creditors  for  the  Monday.  On  that  day,  the  defendant, 
amongst  other  creditors,  came,  when  P  was  willing 
that  the  defendant  should  have  the  wheat  back,  but 
the  other  creditors  interfered,  upon  which  the  defen- 
dant went  to  the  station  and  "  stopt*^  the  wheat.  P 
having  been  declared  bankrupt, — Held,  as  between 
his  assignees  and  the  defendant,  that,  assuming  the 
transitus  to  have  been  at  an  end  and  the  wheat  to 
have  reached  the  consignee's  warehouse,  there  was 
no  acceptance  of  part  of  the  wheat  within  the  Statute 
of  Frauds,  and  that  the  property  never  vwted  in  the 
bankrupt.  NiehoUon  v.  Bowery  28  Law  J.  Rep.  (ir.8.) 
Q.B.  97;  1  E.&E.  172. 

The  defendant  verbally  ordered  of  the  plaintiffe 
at  Liverpool  stores  above  the  price  of  10/.  for  his 
ship  Phoenix,  to  be  sent  by  steamer  to  Constanti- 
nople. The  plaintiflb  selected  the  stores,  and  sent 
them  to  the  steamer,  together  with  two  barrels  of 
flour  belonging  to  the  defendant,  which  he  had  sent 
to  their  warehouse  to  be  so  dealt  with.  The  defen- 
dant directed  the  pkintifft  to  make  out  the  bill  of 
lading  for  the  stores  as  shipped  in  their  name,  and 
deliverable  to  Messrs.  H.  &  Co.  at  Constantinople, 
assigning  as  a  reason  that  the  plaintiffs  were  known 
to  them.  The  bill  of  lading  was  so  made  out  for  the 
whole,  including  the  flour,  and  the  freight  paid  by 
the  plaintiffs.  Three  days  after,  on  the  16th  of 
October  1856,  the  defendant  repaid  them  the  freight, 
and  the  bill  of  lading  was  handed  to  him ;  he  forwarded 
it  to  his  captain,  but  it  was  delayed  in  reaching  him. 
On  receiving  it,  in  March  185(>,  the  captain  searched 
for  the  stores  at  Constantinople,  but  they  were  not 
to  be  found.  On  the  6th  of  November  1956  the 
defendant  sent  the  bill  of  lading  to  the  plftintiffi, 
with  a  letter,  mying,  **  I  inclose  the  bill  of  lading  fbr 
stores  sent  out  to  the  Phoenix.  Please  see  after  them. 
I  think  the  master  of  the  steamer  must  account  for 
them.**  Tn  an  action  to  recover  the  price  of  the 
stores, — Held,  that  there  was  ample  evidence  of  an 
acceptance  and  actual  receipt  by  the  defendant, 
within  the  17th  section  of  the  Statute  of  Frauds  (29 
Car.  2.  c.  3).  Owrfie  v.  Andervm,  29  Law  J.  Rep. 
(n.s.)  Q.B.  87. 

The  defendant  gave  the  plaintiffs  a  verbal  order 
for  two  puncheons  of  rum  and  a  hogshead  of  brandy, 
at  six  months'  credit.  The  plaintifis  made  an  entiy 
in  their  warehouse-books  of  the  transfer  to  the  defen- 
dant of  two  specific  casks  of  rum  and  one  cask  of 
brandy,  then  in  their  bonded  wnrehoiise  at  Bristol, 
and  sent  an  invoice  to  the  defendant,  describing  the 
casks  by  marks^  stating  that  they  remained  in  Irand ; 
and,  after  the  expiration  of  six  months,  the  defen- 
dant being  applied  to  for  payment,  asked  the  plain- 
tiffi)'  traveller  to  sell  tbe  spirits  for  him,  which  he 
declined  to  do,  and  the  defendant  subsequently  wrote 
to  the  plaintifls,  inquiring  what  they  would  give  for 
them.  There  was  no  actual  removal  of  the  casks 
f^om  the  bonded  warehouse: — Held,  that  there  was 
no  evidence  of  an  actual  receipt  of  the  goods  to 
satisfy  the  Statute  of  Frauds,  29  Car.  2.  c.  4.  s.  17. 
Cattle  V.  Sworder,  29  Law  J.  Rep.  (if.s.)  Exdi.  285 ; 
5  Hurl.  &  N.  281. 
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[The  8  &  4  Vict  c  110.  revived  and  continued 
and  the  Laws  relating  to  Loan  Societies  amended  by 
20  &21  Vict  c.  41.— The  18  &  19  Vict  c  63.  rela- 
ting  to  Friendly  Societies,  amended  by  21  &  22  Vict 
c.  101. — Meraben  of  Benefit  Societies  prevented 
forfeiting  their  Interest  therein  by  being  enrolled  in 
Yeomanry  or  Volunteer  Corpe,  by  23  Vict.  c.  13. — 
The  18  &  19  Vict  c.  63,  lelating  to  Friendly  So- 
cietiea,  amended  by  23  &  24'Vict  c.  58.<-Further 
Provision  with  respect  to  Monies  received  from 
Savings  Banks  and  Friendly  Societies  made  by 
23  &  24  Vict  c.  137.] 

[Dissolution  of — see  Teaiea  v.  llebert$,  7  Lav  J. 
Dig.  821:  on  appeal,  7  De  Gez,  M.  &  6.  227.— 
And  see  Bills  of  Ezchakob  and  Pbomissobt 
KoTBB  (A)  (&),  Price  v.  Tayhr,  ante,  page  88.] 

(A)   RULBS. 

(BJ   MoBTOAOBa. 

(C)  Liability  of  Membbbs. 

(D)  Abbitbatioit. 

(E)  JUBJBDIGTIOir  OF  THB  COUNTT  COUBT. 


(A)  Rulbs. 
[Seei>ofl(B).] 

By  the  thirty>third  rule  of  a  building  society  it 
was  provided,  that  every  member  should  pay  10«. 
per  share  sabecription  at  every  monthly  meeting; 
and  any  member,  not  having  executed  a  mortgage  to 
the  society,  continuing  to  neglect  payment  of  his 
monthly  subscriptions  for  six  consecutive  monthly 
Bights  sAiould  thereupon  cease  to  be  a  member  of  the 
society,  and  forfeit  all  his  interest  therein.  By  other 
rules,  the  entire  management  of  the  society  waa 
vested  in  twelve  directors,  five  to  be  a  quorum.  The 
plaintiff,  a  member  (not  having  executed  a  mortgage), 
for  seven  consecutive  months  made  defiuilt  in  pay- 
ment  of  his  monthly  subscriptions,  but  on  a  subse- 
quent monthly  meeting  night  paid  them  to  two  of 
the  directors,  who  attended  for  the  purpose  of  receiv* 
ing  subscriptions,  and  they  accepted  the  arrears,  in 
ignorance  of  the  stringency  of  the  rule,  and  gave 
receipts  for  them.  At  the  first  monthly  meeting 
after  that,  the  directors  resolved  that  the  plaintiff 
had,  on  the  sixth  default,  ceased  to  be  a  member  of 
the  society,  and  had  forfeited  all  his  mterest  therein  i 
and  they  erased  his  name  from  the  list  of  members, 
and  returned  him  the  arrears  paid  by  him  to  the 
two  directors: — Held,  that,  under  the  thirty-third 
rule,  the  plaintiff  had  forfeited  his  interest  in  the 
society,  and  that  the  acceptance  of  the  arrears  by 
the  directors  did  not  waive  the  forfeiture ;  and  that  the 
rule  was  not  unreasonable.  Card  v.  Carr,  26  Law  J. 
Rep.  (h.8.)  C.P.  118;  1  Com.  B.  Rep.  N.S.  197. 

A  building  society  was  established  and  the  rules 
eertified  under  the  6  &  7  WiU.  4.  c  82;  the  direc- 
tors subsequently  changed  the  name,  and  sought  to 
convert  it  into  a  freehold  land  society.  They  made 
no  alteiation  in  the  rules,  but  they  applied  the  funds 
of  the  society  towards  the  payment  of  the  purchase- 
money  of  a  piece  of  land  they  contracted  to  pur« 
chase : — Held,  that  the  objects  of  the  society  could 
not  be  changed,  and  that  the  rules  of  the  original 
tocisty  could  not  be  adapted  to  any  altered  purpose; 
that  the  rules  did  not  autboriae  the  purchase  of  land. 


and  that  the  directors  must  replace  the  money ;  that 
the  trustees  were  not  responsible  for  the  funds,  as 
they  only  acted  ministerially  when  they  signed  the 
cheques  for  payment;  they  were,  however,  refused 
the  costs  of  the  suit  Orimei  v.  ffarriion,  28  Law  J, 
Rep.  (h.8.)  Chanc.  823;  26  Beav,  485. 

(B)  Mobtgaobs. 

By  the  rules  of  a  benefit  building  society,  estab- 
lished under  the  6  &  7  Will  4.  c.  82,  to  form  a  fiind 
by  payments  of  its  shareholders,  to  enable  them 
to  purchase  land,  every  shareholder  paying  10«.  a 
month  on  each  share  was  entitled  to  receive  out  of 
the  funds  of  the  society  a  stated  sum  in  advance  and 
aatis&ction  on  each  diare  towards  the  purchase  of 
land,  vis.,  602.  if  advanced  during  the  first  year  and 
increasing  to  120/.  in  the  thirteenth  year;  and  on  the 
other  hand  shareholders  not  receiving  an  advance, 
on  withdrawing  from  the  company,  were  entitled  to 
a  sum  commencing  with  6/.  3«.  3^.  if  withdrawing  aft 
the  end  of  the  first  year,  and  increasing  to  120/.  if 
withdrawing  at  the  end  of  the  thirteenth  year.  Share- 
holders receiving  advances  were  required  to  execute 
to  the  company  a  morlgage  of  the  land,  with  a  cove-> 
nant  to  pay  the  subscriptions  on  his  shares  according 
to  the  rules  of  the  society;  but  such  shareholder 
might  at  any  time  satisfy  the  security  by  paying  the 
subscriptions  to  the  end  of  the  thirteenth  year  of  the 
society^  existence,  and  was  thereupon  entitled  to  a 
receipt  by  the  trustees  of  the  society  (indorsed  on  the 
mortgHge  pursuant  to  section  5.  of  the  6  &  7  Will.  4. 
c.  32.)  of  all  monies  intended  to  be  secured  by  the 
deed.  The  rules  stipulated  that  the  company  should 
terminate  whra  the  sum  of  1202.  for  each  unadvanced 
share,  with  all  other  expenses  and  liabilities  of  the 
company,  should  be  fully  realised,  and  that  the  sub- 
scription of  10<.  a  month  should  continue  to  be  paid 
until  the  objects  of  the  company  should  be  fully 
accomplished : — Held,  that  althoogb  the  company 
contemplated  that  at  Uie  end  of  the  thirteenth  year 
at  the  furthest,  all  its  objects  would  be  accompliahed, 
yet  that  if,  in  consequence  of  want  of  funds,  such 
objects  were  not  effected  in  that  time,  the  shar^ 
holders  continued  liable  to  the  payment  of  the  sub- 
scripiiona  Held,  also,  that  although  a  shareholder 
having  received  an  advance  and  executed  a  mortgage 
was  entitled  at  any  time  before  the  termination  of  the 
thirteen  years  to  redeem  the  mortgage  by  payment 
of  the  subscription  to  the  thirteenth  year,  and  al- 
though the  receipt  indorsed  on  the  deed  vested  the 
estate  in  him,  such  redemption  did  not  operate  to 
discharge  him  from  the  covenant  to  pay  the  subscrip- 
tions according  to  the  rules,  and  consequently  that 
he  continued  liable  to  the  subscription  after  the 
thirteen  years  if  the  objects  of  the  society  were  not 
accomplished.  Farmer  v.  Smiik,  28  Law  J.  Rep. 
(v.8.)  Exch.  226;  4  Hurl.  &  N.  196. 

A  building  society  is  constituted,  and  is  entitled  to 
all  the  advantages  conferred  upon  such  societies,  from 
the  time  when  the  certified  rules  are  framed,  and 
not  from  the  date  of  the  certificate.  WiUiatne  v. 
Mayward,  26  Law  J.  Rep.  (b.0.)  Chanc.  289;  22 
Beav.  220. 

A  mortgage  taken  by  a  buildmg  society  before  its 
rules  bad  been  certified  under  the  10  Qeo.  4.  c  56. 
and  the  4&B  Will.  4.  c.  40,  which  were  extended 
to  building  societies  by  the  6  &  7  WilL  4.  c.  82,  does 
not  require  a  stamp.     Ibid. 
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Membera  of  a  building  and  inTestment  lociety, 
which  contemplated  equal  advantage  to  all,  cannot 
borrow  from  the  fund  of  the  investing  members  with- 
out returning  the  benefits  held  out  to  them  by  the 
rules.  Sparrow  v.  Farmer,  28  Law  J.  Rep.  (h.b.) 
Chanc  537;  26  Beav.  511. 

A  period  fixed  fur  the  termination  of  a  building 
society  expired  by  effluxion  of  time ;  the  funds,  how- 
ever, were  insufficient  to  pay  the  investing  memb«*r8 
the  sum  it  was  by  the  rules  calculated  they  ought  to 
receive  upon  their  shares: — Held,  that  the  borrowing 
members  were,  by  their  rules,  entitled  to  have  the 
deeds  relating  to  property  purchased  by  them  with 
the  borrowed  money  delivered  up  at  the  end  of  the 
time  fixed  for  the  termination  of  the  society,  and 
also  to  have  a  receipt  indor«ed  on  the  deed  mort- 
gaging the  property  to  the  society,  acknowledging 
the  payment  of  all  monies  intended  to  be  secured 
thereby;  but  as  the  object  of  the  society  was  not 
complete,  tiiat  all  the  members  still  continued  liable 
to  pay  monthly  subscriptions  to  the  funds  until  they 
were  sufficient  to  pay  to  each  investing  member  the 
sum  he  was  to  receive  pershare  if  the  calculations  had 
realiaed  the  proposed  objects  of  the  society.     Ibid. 

By  a  rule  in  a  benefit  building  society,  a  member 
who  bad  purchased  or  received  in  advance  his  shares, 
might  redeem  his  mortgage  on  payment  of  the  dif- 
ference between  the  amount  of  profits  and  subscrip- 
tions paid,  and  the  amount  expressed  to  be  secured 
by  the  deed.  In  taking  the  accounts  in  a  redemp- 
tion soit  by  a  purchasing  or  borrowing  member, 
credit  was  given  to  him  for  the  redemption  or  interest 
monies  paid  by  him;  and,  on  appeal  by  the  trustees^ 
this  was  held  to  be  correct,  according  to  the  decision 
in  Fleming  v.  Self,  by  which  the  Court  considered 
itself  bound.  Smith  v.  PUkingUm,  29  Law  J-.  Rep. 
(n.b.)  Chanc.  237;  1  De  Oex,  F.  A.  J.  120. 

Some  property  was  mortgaged  to  a  building  society, 
and  afterwards  to  A.  The  mortgagor  borrowMi  money 
flrom  B  io  pay  off  the  building  society,  which  was 
done  on  the  4tb  of  September,  and  a  receipt  was 
indorsed  on  the  mortgage.  Fourteen  days  afUsirards 
the  mortgagor  executed  a  new  mortgage  to  B: — 
Held,  that  the  legal  estate  vested,  under  the  6  &  7 
Will.  4.  c.  82,  in  A  and  not  in  B.  Protser  v.  Riee, 
28  Beav.  88. 

As  to  the  protection  afforded  by  getting  in  the 
legal  estate  from  a  trustee.     Ibid. 

The  trustees  of  a  benefit  building  society,  acting 
on  the  rules  of  the  society,  declared  a  bonus  of  28^ 
per  share,  calculating  the  amount  in  forgetfulness  as 
they  alleged  of  the  decision  in  Fleming  v.  Sdf,  8 
De  Gex,  M.  &  O.  997,  and,  therefore,  on  the  as- 
sumption that  advanced  members,  that  is  members 
who  had  borrowed  money  of  and  executed  mort- 
gages to  the  society,  would  not  be  entitled  on  re- 
deeming those  mortgages  to  anything  on  account  of 
bonuses.  A  B,  an  advanced  member,  then  gave  notice 
of  his  desire  to  redeem  :^-Held,  that  he  was  entitled 
to  have  credit  for  the  bonus  of  281.  on  each  of  his 
shares,  and  that  the  Court  would  not  interfere  to 
relieve  the  society  from  the  consequences  of  the  act 
of  the  trustees.  Archer  v.  ffarriton,  7  De  Gex, 
M.  &  O.  404. 

(C)  Liability  ot  Membbhs. 

A  club  established  for  the  supply  of  coals  to  its 
members^  by  their  rules,-  duly  certified,  appointed  a 


secretary  and  treasurer.  The  duty  of  the  secretary 
was,  amongdt  other  things,  to  receive  the  members' 
subscriptions,  and  pay  them  to  the  treasurer,  and, 
when  necessary,  to  write  to  such  merchant  as  the 
members  might  select  for  tenders  for  coals,  to  be 
delivered  at  the  members^  houses,  and  when  the 
tender  was  accepted  by  the  club,  to  draw  up  an 
agreement  for  the  merchant  to  sign.  The  duty  of 
the  treasurer  w<is,  amongst  other  Uiings,  to  pay  the 
coal-merchant  as  sooi)  after  every  delivery  as  he 
should  receive  an  order,  signed  by  the  secretary 
and  chairman,  and  such  order  was  to  be  given  on 
the  next  Thursday  night  after  each  delivery.  The 
plaintiff  having  made  a  tender,  which  was  accepted, 
to  supply  coals  to  the  club,  entered  into  a  wntten 
agreement,  signed  by  himself  and  the  secretary,  to 
supply  100  tons,  **  more  or  less,**  to  be  delivered  at 
the  members*  residences,  and  he  delivered  127  tons 
according  to  the  directions  given  by  the  secretary. 
When  the  time  for  payment  arrived  there  was  only 
sufficient  money  in  the'  hands  of  the  treasurer,  owing 
to  the  default  of  the  se<^tary,  to  satisfy  a  portion  of 
the  plaintiff's  claim :  that  amount  was  paid  to  him, 
and  he  sued  the  defendant,  a  member  of  the  dub, 
for  the  residue : — Held,  that  the  defendant  was  liable. 
Held,  also,  that  the  delivery  of  127  tons  was  ac- 
cording to  the  contract,  whidi  specified  **  100  tons, 
more  or  les%"  Cocker^  v.  AudompU,  26  Law  J. 
Rep.  tir.s.)  a  P.  194;  2  Com.  B.  Rep.  N.a  440. 

The  individual  members  of  an  industrial  and  pro- 
vident society,  established  under  the  provisions  of 
the  statutes  18  Vict.  c.  11^,  15  &  16  Vict  ca  6.  and 
81,  and  1 7  &  18  Vict.  c.  25,  may  be  proceeded  against 
by  scire  facioi,  on  judgments  recovered  against  the 
officers  or  trustees  of  the  society  for  debts  of  the 
society.  Myen  v.  Raweon,  29  Law  J.  Rep.  (bji. 
Exch.  217;  5  Hurl.  &  N.  99. 

(D)  ABBITBATieV^ 

One  of  Ihe  rules  of  an  institution,  enrolled  under 
the  Friendly  Societies  Act,  provided  that  every 
matter  in  dtispute  between  the  institution  or  any 
person  acting  under  or  on  behalf  of  the  institution 
snd  any  member  thereof  or  person  claiming  on  ac- 
count of  uny  such  membei^  should  be  referred  to 
and  decided  by  arbitrators  appointed  in  pursuance  of 
section  27-v  of  the  1*0  Geo.  4s  c.  56»  (which  required 
that  the  rules  of  every  enrolled  fHendly  society  should 
specify  whether  a  reference  of  every  matter  in  dis- 
pute between  any  such  society  or  any  person  acting 
under  them,  and  any  individual  member  thereof,  or 
person  claiming  on  account  of  any  member,  should 
be  made  to  Justices  of  the  Peace  or  to  arbitrators 
appointed  as  therein  directed) : — Held,  that  neither 
the  rule  nor  the  statute  applied  to  the  case  of  a  daim 
by  the  administrator  of  a  member  for  the  amount  of 
a  policy  of  assurance  on  the  life  of  such  member,  and, 
consequently,  that  those  provisions  were  no  answer 
to  an  action  by  the  administrator  on  the  policy. 
KeUall  V.  Tyler,  25  Law  J.  Rep.  (h.s.)  Exch.  153; 
11  Exch.  Rep.  513. 

SemJble — ^that  ordinary  life  policies  of  assurance, 
by  which  the  sum  assured  is  payable  to  the  executors 
or  administrators  of  the  assured,  are  not  within  the 
purview  of  the  Friendly  Societies  Acts.    Ibid. 

A  bill  by  a  retiring  member  of  a  benefit  building 
society  against  the  trustees,  to  recover  the  p]aintiff*s 
share  was  supported,  and  inquiries  and  aoeounts  were 
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directed : — Held,  alao,  that  a  rule  to  refer  to  arbi- 
tration did  not  oust  the  jurisdiction  of  this  Court 
in  such  a  case.     Smyth  v.  Lhydj  26  Beav.  507. 

In  any  proceedings  at  law  or  in  equity  respecting 
a  benefit  building  society,  the  primary  consideration 
for  the  Court  is,  that  the  legislature  has  provided  a 
cheap  and  summary  mode  of  settling  any  question 
concerning  their  afikirs  by  arbitration,  with  the  inten- 
tion carefully  to  provide  that  these  societies  should 
not  be  subject  to  expensive  litigation.  The  object 
of  these  societies  is  to  raise  a  fund  by  means  of  which 
the  members  may  be  enabled  to  purchase  land  or 
houses.  The  mode  by  which  this  is  to  be  done  is 
by  investing  the  subscribed  monies  upon  very  advan- 
tageous terms  under  powers  given  them  by  statute. 
Where  the  rules  of  such  a  society  authorised  the 
directors  to  invest  the  funds  on  mortgages  for  ten 
vears  at  any  rate  of  interest,  or  in  building  on  or 
improving  land  mortgaged  to  them,  and  authorized 
members  to  withdraw  their  shares  upon  giving  a  cer- 
tain notice,  and  provided  that  such  members  should 
not  be  liable  to  any  future  fines,  but  should  be  en- 
titled to  receive  the  net  amount  of  their  subscriptions 
pnid  with  interest,  and  also  a  share  of  profits^  but  no 
time  was  specified  for  making  such  payments;  and 
the  directors  had  power  to  pay  such  claims  in  the 
order  in  which  they  arose,  the  amount  payable  to  a 
withdrawing  member  having  been  referred  to  arbitra- 
tion : — Held,  that  it  was  competent  to  the  arbitrator 
to  consider,  when,  consistently  with  the  due  prose- 
cution of  the  other  objects  of  the  society,  SQch  pay- 
ment should  be  made,  and  to  fix  a  time  for  such 
payment  accordingly.  Armitoffe  v.  WtUher,  2  K« 
&  J.  211. 

Held,  also,  that  a  Court  of  equity  had  no  jurisdio> 
tion  to  alter  the  award,  unless  there  was  error  upon 
thefiice  of  it,  or  it  was  shewn  to  have  been  corruptly 
obtained.     Ibidv 

Therefore,  where  a  principal  sum  and  interest 
alone  were  awarded,  the  Court  would  not  calculate 
whether  the  amounts  were  correct  according  to  the 
rules,  or  whether  the  principal  sum  included  profits 
or  not  The  award  directed  a  sum  to  be  paid  for 
costs,  which  the  arbitrator  had  no  power  to  do,  ex- 
cept by  a  rule  made  after  the  member  bad  given 
notice  to  withdraw: — Held,  that  this  part  of  the 
award  was  bad,  but  being  separable,  it  did  not  vitiate 
the  rest.     Ibid. 

(E)  JuaisDiOTioH  OF  THE  County  Court. 

The  trustees  of  a  friendly  society,  not  being  mem- 
bers of  the  society,  ex  mero  motu  applied  to  the 
county  court,  under  the  18  &  19  Vict.  c.  68.  s.  41, 
to  restrain  the  committee  of  management  of  the 
society  from  obtaining  the  certificate  of  the  registrar 
to  certain  alterations  in  the  rules  passed  at  a  meeting 
which  the  trustees  alleged  had  been  improperly 
convened : — Held,  that  the  trustees  were  not  **  per- 
sons interested  ^  within  the  meaning  of  that  section, 
and  that,  therefore,  the  county  Court  had  no  juris- 
diction to  entertain  the  application.  In  re  HM  v. 
Macfwrlamty  27  Law  J.  Rep.  (n.s.)  C.P.  41 ;  2 
Com.  B.  Rep.  N.S.  796. 

•  A  friendly  society  enrolled  its  rules  in  1832,  under 
the  10  Qeo.  4.  c.  57)  and  shortly  afterwards  framed 
new  rules,  which  were  never  enrolled  or  certified.  In 
an  action  in  the  county  court,  by  a  member  against 
the  stewards,  for  sick  pay, — Held,  that  the  society 


was  a  subsisting  society  under  the  original  rules,  by 
virtue  of  the  18  &  19  Vict.  c.  63.  s.  2;  and,  conse- 
quently, that  the  county  Court  had  jurisdiction,  under 
the  41 8t  section  of  that  act.  In  re  Meredith  v. 
WhiUingham,  1  Com.  B.  Rep.  N.S.  216. 
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[Incompetency  of  Defendant  to  give  Evidence 
himself  on  information  under  I  &  2  Will.  4.  c.  82. 
s.  23,  see  WiTinafl ;  Cattell  v.  Ireson] 

[The  Duties  on  Game  Certificates  and  Certifi- 
cates to  deal  in  Game  repealed,  and  in  lieu  thereof 
Duties  on  Excise  Licences  and  Certificates  for  the 
like  Purposes  imposed,  by  28  &  24  Vict.  c.  90.] 

(A^  Maitobtal  Rights. 

(B)  Tbbspabs  in  Pursuit  or. 

<C)  CONYICTIOV :   IkYAUD  Al>JUDIGATIOff. 


(A)  Manorial  Rights. 

The  plaintiff  was  the  lord  of  the  manor  of  B,  in 
which  there  was  a  tract  of  pasture  land,  separated 
by  a  fence  from  the  waste,  and  subject  to  "  cattle- 
gates*'  or  customary  estates  of  inheritance,  holden 
of  the  lord  by  fines  (enforceable  by  seizure),  certain 
small  rents  payable  yearly  for  each,  and  certain 
dues,  duties  and  suit  and  service.  They  descended 
on  death  to  the  heir,  who  was  admitted  at  the  lord's 
court  en  payment  of  a  fine,  and  they  passed  by  a 
customary  deed  brought  into  the  lordls  court  by  the 
alienee,  who,  being  presented  by  the  jury  or  homage 
was  admitted  on  payment  of  a  fine.  Each  cattle- 
gate  (of  which  there  were  eighty  in  number)  gave  the 
owner  of  it  the  i>ight  of  depasturing  a  limited  number 
of  cattle  from  the  26th  of  May,  and  an  unlimited 
number  of  slieep  from  the  10th  of  October  to  the 
24th  of  April  From  the  24th  of  April  to  the  25th 
of  May  no  cattle  of  any  kind  were  entitled  to  be  on 
the  land.  The  owners  of  the  cattle-gates  appointed 
pek-aons,  called  the  *'frithman^  and  the  **herd,**  to 
attend  to  the  land  and  the  cattle,  and  they  repaired 
the  fences  with  stones  taken  from  the  land  and  other 
places,  the  lord  not  interfering  with  the  land  in  any 
way,  except  by  shooting  over  it.  The  owner  of  a 
cattle>gate  having  a  house  in  the  manor  was  entitled 
to  cut  peat  from  the  cattle-gatj9  land,  to  be  con- 
sumed in  his  house  within  the  manor,  but  not  else- 
where. A  former  lord  obtained  a  private  act  of 
parliament  enabling  him  to  enfranchise '^copyhold 
&nds  and  hereditaments,**  and  under  it  he  enfran- 
chised several  cattle-gates,  but  the  owners  of  unen- 
franchised and  enfranchised  cattle-gates  exercised 
and  enjoyed  their  right  in  the  same  matter.  The 
plaintiff  was  himself  the  owner  of  several  cattle-gates, 
one  of  which  came  to  him  by  forfeiture  and  the 
others  by  purchase.  Lonadaie  v.  Rigg,  (Bx.  Ch.), 
26  Law  J.  Rep.  (n.s.)  Exch.  196;  nom,  lUgg  v. 
LontdaU,  1  Hurl.  &  N^  923:  affirming  the  judg- 
ment below,  25  Law  J.  Rep.  (n.s.)  Exch.  73;  11 
Exch.  Rep.  654; 

The  lord  having  brought  an  action  for  trespasf 
against  the  owner  of  a  cattle-gate  for  taking  and 
killing  grouse  on  this  land ;  on  a  special  case  stating 
these  £cts, — Held,  that  the  defendant,  as  owner  of 
a  cattle-gate,  had  only  a  right  to  the  .feeding  of  his 
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b^aiti  on  the  pasture  land,  but  no  right  to  the  aoll 
thereof,  and  that  the  plaiDtiflT,  the  lord  of  the  manor, 
was  the  owner  and  in  posoession  of  the  soil  and  enti* 
tied  to  maintain  trespaBs  against  the  defendant  for 
sporting  thereon,  and  that  the  grouse  shot  by  the 
defendant  on  the  pasture  land  consequently  belonged 
to  the  plaintiif.     Ibid. 

Held,  further,  that  the  fact  that  the  lords  of  the 
manor  of  B  had  always  killed  game  on  the  pasture 
land  without  obstruction  by  the  cattle-gate  owners, 
that  no  other  person  claimed  to  do  so,  or  did  so 
except  by  stealth  or  by  licence  from  the  lord  of  the 
manor,  and  that  one  cattle-gate  owner  had  applied 
for  and  obtained  leave  from  the  plaintiff  to  shoot 
game  there,  that  the  plaintiff  and  his  predecessors 
preserved  the  game  and  prevented  other  persons 
from  searching  for  game  there,  did  not  support  a 
claim  by  the  plaintiff  to  an  exclusive  right  of  killing 
game  there  irrespective  of  his  right  as  owner  of  the 
soil.    Ibid. 

The  plaintiff  was  lord  of  the  manor  of  Nichol 
Forest,  and  the  defendant's  father  was  owner  of  por- 
tions of  land  within  the  manor  called  the  Clint 
Allotment  and  the  Woodside  Allotment  In  1811, 
the  plaintifTs  fether  being  lord  of  the  manor,  there 
was  within  and  parcel  of  it  a  tract  of  unencloseid  land 
called  The  Bailey  Hope,  being  a  stinted  pasture. 
The  plaintifTs  fiitiier  was  owner  of  the  soil  of  Bailey 
Hope  and  entitled  to  all  mines  within  it,  and  to 
other  rights  and  liberties  and  privileges  in  and  over 
it,  and  amongst  others,  to  the  exclusive  right  of 
-shooting  over  it  The  plaintiff,  who  was  the  heir 
of  his  ftther,  and  others,  were  owners  of  tenements 
within  the  manor  and  of  shield-rooms  upon  Bailey 
Hope,  in  respect  of  which  they  and  their  tenants 
were  entitled  to  cattle-gates  upon  it.  In  1811  an 
Inclosure  Act  enacted  that  the  CommissioneTs  should 
make  allotments  of  portions  of  Bailey  Hope  to  the 
plaintifTs  father  in  respect  of  his  right  to  the  8oi)| 
and  to  him  and  to  the  other  parties  entitled  to  cattle- 
gates  in  respect  thereof,  and  that,  notwithstanding 
the  inclosure,  the  plaintiffs  fkther,  his  heirs,  &e , 
lords  of  the  said  manor,  should  be  taken  to  be  the 
owners  of  all  the  mines,  &c.,  under  the  stinted  pas- 
ture, and  that  nothing  therein  contained  should 
prejudice,  lessen  or  defeat  the  title  of  the  plaintiffs 
fhtber,  his  heirs,  &c.,  lords  of  the  said  manor,  to  any 
seigniories,  rights,  &.C.,  but  that  he  might  enjoy  the 
same  and  all  rents,  services,  &.C.,  courts,  &c.,  and  all 
mines  and  minerals  and  all  powers  of  getting  the 
same,  and  also  the  right  of  hunting,  shooting,  fishing 
and  fowling,  in,  through  and  over  the  stinted  pas- 
ture, and  every  part  and  allotment  thereof,  and  all 
other  rights  (except  those  which  are  expressly  de- 
clared to  be  barred)  in  as  full,  ample  and  beneficial 
a  manner  as  they  respectively  could  or  might  have 
held  and  enjoyed  the  same  in  case  the  act  had  not 
been  passed.  In  1814  the  Commissioners  for  allot* 
ting  Bailey  Hope  allotted  to  the  plaintiffs  father 
150  acres  therein  in  respect  of  his  estate  called 
Woodside,  and  an  allotment  was  made  to  the  defen- 
dant in  respect  of  his  estate  called  Clint  In  1823 
the  plaintiff's  fiither  and  the  defendant's  grandfather 
agreed  to  exchange  the  Woodside  allotment  for  land 
belonging  to  the  latter.  By  the  deed  conveying  the 
Woodside  allotment  there  was  excepted  and  reserved 
to  the  plaintiff's  father  the  liberty  of  shooting  over 
that  allotment  The  corresponding  deed  of  exchange 


granted  to  the  plaintiff's  fkther  the  right  of  shooting 
on  the  Woodside  allotment,  with  a  covenant  that 
the  defendants  grandfather,  his  heirs,  &c,  would 
give  notice  to  the  plaintiffs  father,  his  heirs,  &c.  of 
every  trespass  on  the  said  allotment  In  1823  the 
Woodiiide  allotment  came  to  the  defendants  father, 
and  in  1846  he  bought  the  Clint  allotment  Since 
1831  the  owner  of  these  two  allotments  shot  over 
them  as  of  right,  the  plaintiff  during  the  same  time 
exercising  the  right  of  shooting  concurrently.  In 
1852  the  defendant  gave  the  plaintiffs  gamekeeper 
notice  not  to  trespass  on  the  ground,  as  under  the 
Gnme  Act,  1  &  2  Will.  4.  c.  32,  he  was  solely  enti- 
tled to  the  game: — Held,  firat  (affirming  the  judg- 
ment below,  25  Law  J.  Rep.  (■.&)  Exch.  42;  11 
Exch.  Rep.  826),  that  the  plaintiff  had  the  exclu- 
sive right  of  shooting  over  the  Woodside  allotment ; 
secondly,  reversmg  the  decision  below  (Brie,  J.  and 
WUlm,  J.  di$ientieniibui),  that  the  plaintiff  had  the 
exclusive  right  of  shooting  over  the  Clint  allotment: 
ChraUhead  v.  MorUy  overruled.  QraikMm  v.  Ewcari 
(Ex.  Ch.),  26  Law  J.  Rep.  (n-O.)  Exch.  97;  1  Huri. 
&,  N.  550:  affirmed  by  Uie  House  of  Lords,  Ewcat 
V.  Orakam,  29  Law  J.  Rep.  (n.8.)  Exch.  88;  7  H.L. 
Cas.  381. 

An  Inclosure  Act  (55  Geo.  3.  c.  32),  after  direct- 
ing one-sixteenth  of  the  common  land  to  be  allotted 
to  the  lord  of  the  manor  as  a  compensation  lor  hie 
right  to  the  soil,  and  the  residue  (with  eertain  excep- 
tion!) among  the  commoners,  contained  a  proviso 
that  nothing  in  the  act  should  defeat,  leasen,  or  pre- 
judice the  right,  title,  or  interest  of  the  lord  to  the 
mines  and  minerals  in  or  nnder  the  laid  commons, 
or  to  any  seigniories  or  royalties  incident  and  belongs 
ing  to  the  manor,  the  same  being  thereby  reserved 
to  the  lord,  with  full  power  for  him  at  all  times  to 
hold  and  enjoy  all  rents,  fines,  duties,  customs  and 
services,  and  all  courts  and  perquisites,  and  liberty 
of  hunting,  coursing,  fishing  and  fowling  within  and 
throughout  the  said  manor,  and  all  goods  and  chat* 
tels  of  felons,  treasuretrove,  waifs,  estrays,  forfei- 
tures, royalties,  jurisdictions,  fhinchises  and  privU^es 
whatsoever  to  the  said  manor  incident  or  appertain- 
ing (other  than  and  except  such  right  as  could  or 
might  be  claimed  by  him  as  owner  of  the  soil  and 
inheritance  of  the  said  commons),  in  as  full,  ample 
and  beneficial  manner,  to  all  intents  and  purposes^ 
as  if  the  said  act  had  not  been  passed.  As  owner  of 
the  soil  of  the  commons,  the  lord  had  before  the  act 
the  free  and  exclusive  right  and  liberty  of  shooting 
and  killing  game  thereon,  but  there  was  no  right  <xf 
f^ee  chase  or  free  warren  within  the  manor: — Held, 
that  the  lord  retained  no  right  to  shoot  over  the 
allotments:  JS'iMti  v.  dVaAam  distinguished.  Bruce 
V.  HdliweU  or  HaUnM,  29  Law  J.  Rep.  (v.8.) 
Exch.  297 ;  5  Hurl.  &  N.  009. 

(B)  Trespass  in  Pubsuit  of. 

The  tenant  of  a  farm,  the  right  of  sporting  over 
which  was  reserved  to  the  landlord,  employed  the 
appellants  to  kill  rabbits  upon  the  form.  They  were 
proceeded  against  under  the  1  &  2  Will.  4.  c.  32. 
8.  30,  and  were  convicted: — Held,  that  the  tenant 
himself  could  not  be  so  convicted  ;  that  the  appel- 
lants having  acted  by  his  directions,  had  the  same 
rights  as  he  had,  and  therefore  that  the  conviction 
was  bad.  Bpicer  v.  Bamardy  28  Law  J.  Rep.  (n.s.) 
M.a  176. 
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A  labourer  employed  on  a  farm,  the  right  of  sport- 
ing over  which  waa  retienred  to  the  landlord,  wm 
authorised  bj  the  tenant  to  go  and  kill  a  rabbit  for 
the  labourerli  wife.  The  Juitioes  having  found  that 
he  killed  the  rabbit  as  the  servant  of  the  tenant,  and 
by  his  order,-^Held,  on  the  authority  of  Spicer  ▼. 
Barnard^  that  the  labourer  was  not  liable  to  be  pro- 
ceeded against,  under  the  I  &  2  Will.  4.  c.  32.  s.  30, 
for  a  treopan  in  parsiiit  of  coneys.  Padvtich  t. 
King,  29  Law  J.  Rep.  (h.b.)  M.C.  42. 

It  is  not  necessary  that  a  conYiction,  under  the 
1  &  2  Will.  4.  c.  32.  8.  30,  for  a  trespass  in  pursuit 
of  game,  should  he  on  the  information  of  the  owner 
or  occupier  of  the  land,  or  of  a  party  interested  in 
the  game,  or  of  a  person  authorised  by  such  owner, 
oocupier  or  party:  affirming  Middlekm  v.  OciU. 
SembUy  per  Willianu,  J,  and  WiUei,  /.  (dMteaUe 
Keating,  J.J,  that  it  is  not  necessary,  in  order  to 
support  a  conviction  under  the  above  section,  that 
the  defendant  should  have  intended  to  commit,  or 
have  been  conscious  that  he  was  committing  a  tres- 
pAM.  Mardcn  v.  Porter,  2.9  Law  J.  Rep.  (n.s.)  M.C. 
218. 

(C)  CoHYioTioir:  Ivyalid  Adjudication. 

A  conviction  under  the  Game  Act,  1  &  2  Will.  4. 
c.  32.  s.  SO,  included  four  persons,  and  adjudged 
each  of  them  to  forfeit  and  pay  the  sum  of  2^  each, 
&c.,  and  if  the  said  sums  be  not  paid,  that  each  of 
them  the  said  C,  B,  W  and  8  so  making  defiiult, 
should  be  imprisoned  for  one  month,  unless  the  oaid 
several  sums  and  the  costs  and  charges  of  conveying 
each  of  them  the  said  C,  B,  W  and  S  so  making 
default  to  the  said  gaol,  shall  be  sooner  paid : — Held, 
that  the  eonriction  made  eaoh  defendant  liable  to  be 
imprisoned  until  be  had  paid  the  penalty  and  the 
expense  of  conveying,  not  only  himself  but  the  other 
persons  convicted,  and  was^  therefore,  bad,  and  that 
this  was  not  a  case  in  which  to  exercise  the  power 
of  amendment  under  the  12  &  13  Vict,  c  45.  s.  7. 
On  the  hearing  of  the  information,  the  defendants 
hmd  fide  claimed  a  right  to  enter  upon  the  land 
under  an  authority  from  S,  who  was  alleged  to  be 
the  owner  of  the  land,  and  asked  for  an  adjourn- 
ment, OB  they  were  not  then  prepared  with  evidence, 
which  was  refused. — SemUe,  that  this  was  such  a 
hond  fide  claim  of  right  as  put  an  end  to  the  jurie* 
diction  of  the  Justices  Tlie  Queen  v.  Cridland,  27 
Law  J.  Rep.  (k.b.)  M.C.  28 ;  7  £.  &  B.  8^3. 


GAMING. 


[Action  for  money  lost  by,  see  PwwM  v.  il2ess- 
9MdtT,  5E.&B.  268;  6LawJ.  Dig.  822:  and  see 
Ibdimvitt.] 

(A)   SlOORITIH  ARD  WaOBRIRQ  COHTBAOTB. 

(B)  Stakbholdbb. 

(C)  **Opi»  and  Public  Plaob," 

(D)  PsaALTiBSj  Appbopbiation  of. 


(A)  Sbovbitibs  akd  Waoibibo  Contraots. 

A  debtor  executed  a  post-obit  bond  for  payment 
of  a  sum  of  money.  The  bond  recited  that  the 
debtor  owed  money  to  the  obligee.  The  bond  was 
assigned  to  a  third  party,  who  took  the  assignment 


upon  the  faith  of  the  debtor*s  tacit  representation 
that  the  debt  was  due  as  recited  in  the  bond.  The 
debtor  afterwards  conveyed  and  awigned  his  estate 
and  effects  to  trustees  for  the  benefit  of  his  creditors; 
and  subsequently  instituted  a  suit  for  the  perform- 
ance of  the  trusts  of  the  deed.  The  transferee  of  the 
bond  applied  to  be  allowed  to  prove,  but  was  opposed 
by  the  debtor,  and  his  claim  disallowed  by  the  chief 
clerk  on  the  ground  that  the  bund  was  originally 
given  for  a  gambling  debt.  The  only  evidence  of 
the  gambling  transaction  was  that  of  the  plaintiff, 
the  dehtor: — Held,  by  one  of  the  Vice  Chancellors, 
overruling  the  certificate  of  the  chief  clerk,  that  the  ■ 
debt  was  proveable,  for  that  the  plaintiff  could  not 
be  allowed  to  set  up,  as  against  an  innocent  trans- 
feree, a  state  of  circumstances  inconsistent  with  re- 
presentations made  by  the  debtor  before  the  transfer, 
and  upon  the  fiiith  of  which  the  transfer  was  taken; 
and  upon  appeal,— Held,  that  the  decision  of  the 
Vice  Chancellor  was  correct,  the  only  evidence  in 
support  of  the  allegation  that  the  debt  was  a  gambling 
transaction,  being  that  of  the  plaintiff,  the  dehtor, 
who  was  not  a  trustworthy  witness.  Eaiwher  v.  Hal- 
lewdL,  ^  Law  J.  Rep.  (n.s)  Chanc.  558;  3  De  Gez, 
H.  &  G.  318;  8  Sm.  &  G.  194. 

The  defendant^  being  indebted  to  the  plaintiff  and 
other  persons  for  money  lost  by  betting  on  a  horse-race, 
applied  to  the  plaintiff  for  a  loan.  The  plaintiff  lonC 
the  defendant  2,0001.  upon  the  security  of  a  deed, 
which  assigned  to  the  plaintiff  certain  policies  of  as- 
surance, and  contained  a  covenant  by  the  defendant 
to  pay  the  2,000/.,  and  interest.  On  the  settling  day 
the  defendant  paid  the  plaintiff  his  bets  out  Si  the 
2,000/.  In  an  action  by  the  plaintiff  on  the  cove- 
nant, the  defendant  pleaded  that  the  deed  was  a 
mortgage  security,  part  of  the  consideration  for  which 
was  a  gaming  debt  At  the  trial  the  .lodge  told  the 
jury  that  if  the  2,000/L  was  advanced  in  pursuance  of 
a  htipulation  or  agreement  between  the  plaintiff  and 
defendant  that  out  of  it  the  plaintiff  should  be  paid 
the  money  which  he  had  won  of  the  defendant  by 
betting,  it  was  a  mere  colourable  loan  and  evasion  of 
the  statute ;  but  that  if  there  was  no  such  stipulation 
or  agreement,  and  the  plaintiff  advanced  the  2,000/. 
as  a  loan  for  the  defendant  to  dispose  of  as  he  pleased, 
the  deed  wss  valid,  although  the  plaintiff  expected 
t4>  be  paid  out  of  the  money  so  lent :-— Held,  in  the 
Exchequer  Chamber,  on  a  bill  of  exceptions,  that 
the  direction  was  rights    HiU  v.  Fox,  4  Hurl.  &  N. 

Upon  a  bargain  for  the  sale  of  some  rags  by  the 
plaintiff  to  the  defendant,  a  difference  arose  as  to 
the  price  at  which  a  former  sale  had  been  effected ; 
and  thereupon  the  following  memorandum  was  signed 
by  the  plaintiff  and  the  defendant : — ^**  Mr.  R  states 
that  the  goods  sold  by  him  to  Mr.  8  were  invoiced 
at  5«.  9^  per  cwt.  of  112  lb.  Mr.  S  says  the  price 
Wiis  6«.  per  c»t.  The  losing  man  is  to  pay  for  the 
winner  one  gnllon  of  the  best  brandy.  The  five  tons 
of  rags  are  to  be  regulated  in  price  according  to  the 
above,  viz.  Mr.  R  says  they  are  invoiced  at  5«.  9d,\ 
Mr.  S  says  6s.  It  is  also  sgreed  that  if  Mr.  R  is 
wrong,  they  are  to  be  charged  at  8«.  only ;  if  Mr.  9 
is  wrong,  be  is  to  pay  for  the  same  6f  .**  The  plaintiff 
turned  out  to  be  right,  and  the  defendant  paid  for  a 
gallon  of  brandy ;  but  reflived  to  receive  the  rags  at 
the  price  of  6«.  per  cwt.  Thereupon,  the  plaintiff 
brought  an  action  for  goods  bargained  and  sold,  to 
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which  the  defendant  pleaded  the  above  fitctSy  aver- 
ring that  the  bargain  and  sale  was  under  and  in  pur- 
suance of  an  illegal  agreement^  by  way  of  gaming  and 
wagering,  contrary  to  the  statute : — Held,  that,  with- 
out considering  the  stipulation  as  to  the  brandy,  the 
contract  of  sale  was  by  way  of  wagering,  within  the 
18th  section  of  8  &  9  Vict  c.  109;  and  the  plea, 
therefore,  was  a  good  answer  to  the  action.  JRourke 
V.  ShoH,  25  Law  J.  Rep.  (n.s.)  Q.B.  196 ;  5  £.  & 
B.  904. 

(B)  Stakbholdbr. 

In  order  to  maintain  an  action  against  a  stake- 
holder to  recover  the  amount  of  stakes  deposited 
with  him  to  abide  the  determination  of  certain  per- 
sons on  a  legal  event,  the  plaintiff  must  either  have 
the  decision  in  his  favour,  or  shew  that  it  was  no 
longer  practicable  to  obtain  it.  Brown  v.  Overburyt 
25  Law  J.  Rep.  (n.s.)  Ezch.  169;  11  Exch.  Rep. 
715. 

The  plaintiff  entered  a  horse  for  a  subscription 
stakes,  and  after  the  race  a  dispute  arose  as  to  who 
was  the  winner.  Four  stewards  had  been  appointed, 
whose  decision  was  to  be  final  in  case  of  disputes,  but 
only  three  acted.  They  could  not  agree,  and  sepa- 
rated without  coming  to  any  decision,  and  the  next 
day  the  defendant,  who  was  stakeholder,  being  in- 
demnified, paid  the  stakes  to  the  owner  of  another 
horse.  Two  of  the  three  stewards  subsequently  signed 
a  written  paper,  purporting  to  be  an  award  of  the 
stakes  to  the  plaintiff,  but  no  second  meeting  of  the 
stewards  bad  taken  place : — Held,  that  the  plaintiff 
could  not  maintain  an  action  to  recover  any  part  of 
the  stakes.     Ibid. 

Stewards  of  a  horse-race  are  not  in  the  position  of 
arbitrators  between  the  persons  who  have  horses  in 
the  race,  and  it  is  not  necessary  that  they  should 
meet  together  and  make  a  joint  decision  as  to  w)iich 
horse  has  won.  Therefore,  where  three  persons  were 
appointed  to  act  as  such  stewards  of  a  race  in  which 
the  plaintiff*s  horse  ran,  and  two  of  them  decided 
that  the  plaintiff  was  entitled  to  the  stakes,  it  was 
held,  that  this  was  a  sufficient  decision,  although  it 
was  made  in  the  absence  of  the  third  steward,  and 
although  he  dissented  from  the  decision.  Parr  v. 
WmteringTiafn,  28  Law  J.  Rep.  (n.s.)  Q.B.  123;  1 
K.  &  £.  894. 

Although  the  judge  of  a  horse-race  has  power  to 
decide  finally  who  is  entitled  to  the  stakes  as  winner, 
such  power  does  not  accrue  to  him  until  the  race  has 
been  run.  Carr  v.  Martmton,  28  Law  J.  Rep.  (n.s.) 
Q.B.  126;  1  E.  &  E.  456. 

The  plaintiff  and  H  entered  into  a  specific  agree- 
ment to  run  one  horse  against  another  on  a  specified 
day,  W  C  to  be  the  starter,  and  the  money  to  be 
given  up  by  the  decision  of  a  named  judge.  W  C 
did  not  appear  on  the  ground,  and  H  refused  to  run 
the  race,  but  the  plaintiffs  horse  walked  over  the 
course,  and  was  declared  by  the  judge  to  be  the  win- 
ner. The  plaintiff  then  demanded  the  stakes  of  the 
defendant,  who  was  stakeholder,  and,  upon  his  re- 
fusil  to  hand  them  over,  brought  an  action  against 
him : — Held,  first,  that  as  W  was  absent,  the  race 
could  not  and  did  not  come  off,  and,  therefore,  that 
the  judge  had  no  power  to  declare  that  the  plaintiffs 
horse  was  the  winner  of  the  race.  Held,  secondly, 
that  the  plaintiff  was  entitled  to  recover  his  own  stake 
from  the  defendant,  and  that  there  had  been  a  suffi- 


cient demand,  although  he  had  not  demanded  it 
separately  from  the  other.    Ibid. 

The  amount  of  a  bet  lost  at  a  horse-race  was  paid 
by  the  loser  into  the  hands  of  a  third  party,  upon 
the  faith  of  a  promise  of  the  latter  to  pay  it  to  the 
winner.  The  person  who  received  the  money  died 
before  he  had  paid  it  to  the  winner.  Claim  by  the 
wmner  to  be  paid  the  amount  out  of  the  assets  of 
the  deceased  disallowed.  Beyer  v.  Adams,  m  re 
Law  (the  claim  of  Joh^  ArheU),  26  Law  J.  Rep. 
(h.s.)  Chanc.  841. 

(C)  "  Opbw  and  Pubuc  Plaob," 

A  conviction  under  the  statute  5  Geo.  4.  c.  83. 
s.  A,  which  prohibits  any  person  "  playing  or  betting 
in  any  street  road,  highway,  or  other  open  and  public 
place  at  or  with  any  table  or  instrument  of  gaming  at 
any  game  or  pretended  game  of  chance,'*  alleged  that 
the  defendant  played  "  in  a  certain  open  and  public 
place,  to  wit,  in  a  third-class  carriage  used  on  the 
L  B  and  S  C  Railway,  with  an  instrument  of  gam- 
ing, to  wit,  three  cards,  at  a  pretended  game  of 
chance  called  'odd  man*": — Held,  that  the  con- 
viction could  not  be  supported,  as  it  did  not  appear 
that  the  carriage  was  then  used  or  travelling  along 
the  railway  for  the  conveyance  of  passengers.  Quaere 
^f  it  had  so  appeared,  was  the  offence  within  the 
statute  P  JSx  parte,  or  In  re,  Freedone,  25  Law  J. 
Rep.  (N.g.)  M.C.  121;  1  Hurl.  &  N.  93. 

(D)  Pbnaltibs,  Appbopkiatiob  or. 

By  section  47.  of  2  &  3  Vict.  c.  71.  (the  act  for  re- 
gulating the  Metropolitan  PoliceCourts),  it  is  enacted, 
that  where  by  any  act  or  acts,  any  penalties  or  forfei- 
tures, or  shares  of  any  penalties  or  forfeitures,  are  or 
shall  hereafter  be  made  recoverable  in  asummary  man- 
ner before  any  Justice  or  Justices  of  the  Peace,  and 
by  such  act  or  acts  respectively  the  same  are  or 
shall  be  limited  and  made  payable  to,  &c.,  or  to  any 
person  or  persons  whomsoever,  save  the  informer, 
who  shall  sue  for  the  same,  &c.,  in  any  case  the  same, 
if  recovered  or  adjudged  before  any  of  the  said  Ma- 
gistrates, shall  be  recovered  for  and  adjudged  to  be 
paid  to  the  Receiver  for  the  Metropolitan  Police 
District,  &c.  By  section  8.  of  the  17  &  18  Vict 
c.  88.  (the  Act  for  the  Suppression  of  Gaming  Houses), 
it  is  enacted,  that  one-half  of  any  pecuniary  penalty, 
which  shall  be  adjudged  to  be  paid  under  that  act, 
shall  be  paid  to  the  person  laying  the  information, 
&c.,  and  the  remaining  half  shall  be  applied  in  aid 
of  the  poor-rate  of  the  parish  in  which  the  offence 
was  committed,  and  shall  be  paid  for  that  purpose 
to  the  overseer  or  other  person  authorized  to  receive 
poor-rates  in  such  parish : — Held,  that  where  a  con- 
viction under  the  latter  act  took  place  at  a  police 
court  in  the  metropolis,  and  a  penalty  was  adjudged 
to  be  paid,  and  was  paid,  the  Receiver  of  the  Metro- 
politan Police  District  was  entitled  to  claim  one-half 
of  such  penalty.  Wray  v.  BUis,  28  Law  J.  Rep. 
(n.8)M.C.  45;  1  £.  &£.  276. 


GAOL. 
[See  Prison  and  Prisonbb.] 
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GAS. 

[The  sapply  of  gas  to  the  metropolis  better  regu- 
lated by  23  &  24  Tict.  c.  125.  The  act  for  regulating 
the  measures  used  in  the  sale  of  gas  amended  hj 
23  &  24  Vict.  c.  146,] 

A  local  act  for  the  establishment  of  a  gas  company 
(8  &  9  Vict  c  Izvi.)  enacted,  that  if  the  company 
should  at  any  time  cause  or  suffer  to  be  conveyed  or 
to  flow  into  any  stream  or  place  for  water,  any  wash-* 
ing,  or  thing  produced  by  making  gas,  or  should  do 
any  act  to  the  water  contained  in  such  stream,  &c,, 
whereby  it  should  be  fouled  or  corrupted,  the  com- 
pany should  forfeit  for  every  such  offence  200/,,  and 
an  additional  penalty  of  20/.  for  every  day  such 
washing,  &c,  should  be  conveyed  or  should  flow 
after  the  expiration  of  twenty-four  hours  from  notice 
of  the  offence  served  on  the  company  :^Held,  that 
t|)e  former  penalty  was  not  confined  to  the  case  of 
water  wilfully  or  knowingly  fouled,  but  extended  to 
the  case  of  water  in  a  well  fouled  by  water  escaping 
through  a  fissure  in  the  gas-tank,  occasioned  by 
mining  operations  in  the  vicinity,  Hipkins  v.  the 
Birmingham  and  Staffordshire  Oatlight  Co.,  29 
Law  J.  Rep.  (n.s.)  Exch.  169;  5  HurL  &  N.  74. 

There  is  no  obligation  upon  a  gas  company  regis* 
tered  under  the  19  &.  20  Vict.  c.  47t  to  continue  to 
supply  a  customer  with  gas  for  any  particular  period : 
Dor  does  the  circumstance  of  quarterly  payments,  or 
the  hiring  of  a  meter  by  the  year,  or  of  the  company 
being  the  only  one  in  the  neighbourhood,  aflbrd  any 
ground  for  implying  a  contract  to  that  effect.  7%e 
Hoddeedon  Qae  aid,  Coke  Co.  v.  Baklwood,  5  Com. 
B.  Rep.  239. 


(C)  DiSCHABOB  OF  LIABILITY  ON. 

(D)  GUABAITTIB   SOOIBTT  :     ACTION    VOB    PBB- 

MIUMS. 


GOODS. 


[Places  for  warehousing  Goods  for  security  of 
duties  of  Customs,  see  23  &  24  Vict  c.  3d.  And  see 
titles  FiuuB,  Statuti  or— Sale.] 


GRAMMAR  SCHOOL, 

[See  Cqaritt.] 


GRAND  JURY, 

[The  Despatch  of  Business  before  Grand  Juries 
in  £ngland  and  Wales  &cilitated  by  19  &  20  Vict. 
&54.] 


GUARANTIE. 

[See  the  Statute  for  amending  the  Law  of  Scotland 
affecting  Trade  and  Commerce,  1 9  &  20  Vict.  c.  60, — 
Consideration  for,  need  not  appear  by  writmg,  by 
19  &  20  Vict.  c.  97,  s.  3;  effect  of  change  in  a  firm 
on  guarantie  to  or  for  the  firm,  s.  4.  And  see 
titles  CoHTBAOT  (C),  (6),  Pugh  v.  Starmgfield-^ 
Fbauos,  Statutb  or  —  Plbadinq,  Equitable 
Pleadings.] 

(A)  CoNSTBUOTioN  or. 

(B)  CONBIDEBATIOV. 

BiQisT,  185&--60. 


(A)  CONBTBUOTION   Or. 

Where  A,  at  the  request  of  W  &  D,  in  considera- 
tion of  the  plaintiff^  having  furnished  goods  to  them, 
and  of  the  plaintiff  forb«uing  to  take  proceedings 
against  them,  guaranteed  to  the  plaintiff  a  cettain 
sum  on  the  13th  day  of  December  next, — Held, 
that  forbearance  till  the  18th  of  December  was  a 
condition  precedent  to  the  plaintiff^s  right  to  sue  A; 
that  the  guarantie  was  not  general  as  to  the  time 
of  forbearance ;  and  that  forbearance  for  a  portion 
of  the  time  gave  the  plaintiff  no  right  of  action. 
ItciU  V.  Cogene,  25  Law  J.  Rep.  (n.s.)  C.P.  254;  18 
Com.  B.  Rep.  673. 

The  pliuntiff  had  been  in  the  habit  of  supplying 
one  Edge  with  goods  up  to  May  1854,  at  which  time 
Edge  owed  the  plaintiff  money  for  goods,  and  also 
on  bills  of  exchange  accepted  by  ^ge.  For  this 
money  the  defendant  was  responsible  by  virtue  of  a 
guarantie  given  by  him.  The  plaintiff  having  declined 
to  give  further  credit  to  Edge  without  additional 
security,  it  was  agreed  between  the  plaintiff  and  the 
defendant  that  the  existing  guarantie  should  be  deli- 
vered up,  and  the  following  guarantie  substituted  in 
its  place : — **  In  consideration  of  the  credit  given  by 
8,  Broom  to  J,  Edge,  I  hereby  agree  to  guarantee 
the  payment  of  all  bills  of  exchange  drawn  by  the 
said  S,  Broom  and  accepted  by  J.  Edge,  Also,  I 
hereby  agree  to  guarantee  the  payment  of  any 
balance  that  may  be  due  firom  the  said  J,  Edge  to 
the  said  S.  Broom.  This  guarantie  to  include  all 
bills  of  exchange  now  running,  as  well  as  the  balance 
of  account  at  this  day.  Dated  this  2dth  day  of  May 
1854 '':— Held,  by  PoUock,  C.B.  and  Martin,  B., 
that  this  guarantie  applied  to  future  credit,  and  that 
the  defendant  was  liable  to  the  payment  of  bills  of 
exchange  accepted  by  Edge  subsequently  to  the 
guarantie.  Held,  by  BramweU,  B,,  that  the  gua- 
rantie was  limited  to  past  transactions.  Broom  v. 
Batchelor,  25  Law  J.  Rep.  (n.s.)  Exch,  299;  1 
Hurl.  &  N.  255. 

Defendant  being  agent  to  receive  rents  for  A, 
undertook,  upon  A  giving  him  an  authority  to  do  so, 
to  repay  the  plaintiff,  out  of  the  first  money  received 
on  A'k  account,  anything  the  plaintiff  might  be 
pleased  to  advance  to  A.  A  gave  the  defendant 
this  authority :  **  Please  to  pay  (the  plamtiff)  the 
sum  of  20/.  by  four  instalments,  namely,  61,  each 
quarter,  from  my  estate,  commencing  from  the  29th 
of  September  1852,  until  September  1853;  and 
should  any  money  be  owing  by  me  to  her  after  that 
time,  please  to  pay  same  way  as  above": — Held,  that 
the  authority  was  not  confined  to  the  payment  of  the 
20/,,  but  authorized  the  payment  of  further  advances 
made  by  the  plaintiff  to  A.  fforlor  v.  Carpenter, 
27  Law  J.  Rep.  (n.s.)  C.P.  1;  3  Com,  B.  Rep.  N.S. 
172. 

Defendants  counsel  at  the  trial  rested  the  defence 
exclusively  on  one  issue,  and  after  verdict  on  that, 
objected  that  the  Judge  had  omitted  to  notice  a 
point  of  law  not  arising  on  that  issue,  but  on  another : 
— ^Held,  that  he  had  precluded  himself  from  the 
objection,  and  could  not  afterwards  treat  the  Judge's 
omission  as  a  misdirection.    Ibid. 
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F  covenanted  with  the  three  plaintiib  to  complete 
certain  houses  by  a  day  fixed,  on  three  sevezal  parcels 
of  land  mortgaged  to  the  three  plaintiib  respectively, 
and  they  covenanted  to  advance  monies  to  enable 
him  to  do  so.  In  consideration  of  this  arrangement, 
the  defendants  jointly  and  severally  guaranteed  to 
the  plaintifis  that  F  should  duly  fulfil  his  covenant; 
and  It  was  agreed  that  their  joint  and  several  liability 
should  not  exceed  1 00/,  F  having  made  deiault, — 
Held,  that  the  three  plaintifb  were  entitled  to  recover 
in  a  joint  action  on  this  guaranUe,  in  respect  of 
damstfiies  sustamed  by  any  one  of  theoi  to  the  extent 
of  1 001,  Pugh  V.  Sfyringfidd,  27  Law  J.  Bep,  (n.s,) 
C.P.  225;  4  Com.  B.  Rep.  N.S.  864. 

(B)    CONSIDBRATION. 

The  defendant  gave  the  plaintiflTs  testator  th^ 
following  guarantie : — *'  I  am  aware  that  my  unclef 
are  considerably  indebted  to  you  for  professional 
business,  and  for  cash  lent,  and  that  it  is  not  in 
their  power  to  pay  you  at  present,  and  as  in  all  pro- 
bability they  will  become  still  further  indebted  to 
you,  though  I  by  no  means  intend  that  this  letter 
should  create  or  imply  any  obligation  on  your  part  to 
increase  your  claim  against  them,  I  am  willing  to 
bear  you  harmless  i^nst  any  loss  arising  out  of  the 
past  or  future  transactions  between  them  and  you  to 
a  certain  extent;  and  therefore  in  consideratioq  of 
your  forbearing  to  press  them  for  immediate  payment 
of  the  debt  now  due  to  you,  I  hereby  engage  and 
agree  to  guarantee  you  the  payment  of  any  sum  they 
may  be  indebted  to  you  upon  the  balance  of  accounts 
between  you  at  any  time  during  the  next  six  yeapi 
to  the  extent  of  1 ,000/."  The  testator  on  this  made 
further  advances  to  the  defendant's  uncles,  who  after- 
wards became  bankrupt,  In  an  action  on  the  gua? 
rantie  against  the  defendant,  it  was  held  that  the 
guarantie  was  good,  and  that  the  plaintiff  was  entitlei^ 
to  recover  the  whole  amount  due  from  the  bank- 
rupts to  the  testator;  a  majority  of  the  Court  being 
of  opinion  that  the  consideration  for  the  defendant's 
promise  was  the  testator  forbearing  to  press  for 
immediate  payment,  and  also  his  making  futujre 
advances.  Orom^^on,  /.,  however,  held,  that  the 
only  consideration  was  the  testator's  forbearing  to 
press  for  immediate  payment.  Seffible — ^that  the 
forbearing  to  press  for  immediate  payment,  meant 
giving  the  debtor  reasonable  time;  and  that  a  pro- 
mise to  give  reasonable  time  for  payment  of  a  del^t, 
is  a  good  consideration  for  a  contract.  Oldenhaw  v. 
King  (Ex.  C7h.),  26  Law  J.  Rep.  (ff.s.)  Exch.  120; 
2Hurl.  &N.  517. 

(C)   Dl8CHA]|OI  or  LlAQIUTT  ON. 

Upon  the  eye  of  a  sale  by  the  sheriff^  a  surety 
gave  a  written  guarantie  for  payment  of  the  judg- 
ment debts  by  instalments,  in  consideration  of  the 
judgment  creditors  consenting  to  postpone  the  sale 
under  the  execution.  It  turned  out  that  the  consent 
of  another  person  was  necessarv  in  order  to  prevent 
the  sale,  and  in  consequence  the  sale  took  place. 
The  surety  gave  notice  that,  the  consideration  haying 
failed,  the  guarantie  was  at  an  end.  It  appeared 
that  representations  were  made  on  behalf  of  the 
judgment  creditors  when  they  took  the  guarantie 
that  they  had  power  to  stop  the  sale,  and  that  it 
would  be  stopped : — Held,  that  the  surety  was  enti- 
tled to  have  the  guarantie  delivered  up  to  be  can- 


celled.   Cooper  ▼.  /od^  1  Pe  Gex,  F.  &  J.  2i0; 
87  Beav,  813, 

(D)  OuA&4VTBl8k>C»VT;  AOTIOW  10^  PUMIUHg. 

By  a  memoiandum  of  agfeemeni  a  guarantee 
company  agreed  with  the  defendants,  tn^os,  that 
if  they  should  pay  to  the  company  ^e  sums  there- 
inafter mentionea,  then  the  fields  of  tl^e  covpanx 
should  be  liable  to  make  good  to  the  defendant^ 
nine  tenth  parts  of  the  loss  occasioned  in  respect  of 
goods  sold  by  them  during  the  term  of  three  years 
and  one  month,  from  the  1st  pf  December  1853  to 
the  31st  of  December  1856,  by  reason  of  the  bank- 
ruptcy or  insolvency  of  purchasers,  and  during  any 
further  period  in  respect  whereof  the  defendants 
should  contribute  to  the  funds  of  the  company,  and 
the  company  should  consent  to  receive  further  pay- 
ments, but  subject  to  the  provisions  indorsed  thereon. 
One  of  the  proyisions  iiviorsed  was,  that  every  gua- 
rantie should,  from  the  expiration  of  the  original 
term,  be  treated  as  a  renewed  contract  of  the  like 
nature  and  conditions,  unless  either  the  member 
interested  therein  or  the  board  of  directors  should 
gi?e  two  months*  notice  of  intention  not  to  renew  i^ 
and  the  defendants  in  considera^on  thereof  agseed  to 
pay  to  the  company  43/.  yearly  during  the  term  of  the 
guarantie  :-rrHeld,  that  upon  the  expiration  of  the 
original  tensi  without  notice,  there  was  a  binding 
contract  on  the  defendants  to  pay  like  premiums  for 
another  term,  and  that  it  was  not  open  to  him  to 
cease  or  refuse  to  contribute  to  the  funds  of  the 
company.  Held,  also,  that  the  inoofporation  or 
agreement  for  inoorporation  of  the  company  with 
another  company,  and  the  transfer  of  its  funds 
thereto,  was  no  answer  at  law  or  in  equity  to  an 
action  in  the  name  of  the  original  company  for  the 
premiums.  The  Solvency  MuUud  Ouarantee  Soe, 
V.  York,  27  Law  J.  Rep.  (Ha.)  Exch,  487;  3  Hurl. 
^  N.  588. 


GUARDIAN  AND  WARD, 

[See  IvvaktJ 


GUNMAKERS  COMPANY, 

The  18  &  19  Vict  c,  cxlviii,  does  not  make  it 
obligatory  on  the  Gunmakers  CQmpany,  London,  to 
receive  and  prove  fire-arms  by  definiti?e  proof, 
which  haye  been  provisionally  proved  by  the  Bir- 
mingham Ooinpany  at  Binsiogham,  but  which  have 
not  been  provisionally  proved  by  the  Gunnoak/^ni 
Company  in  London.  Goodman  v.  Spencer,  26 
Law  J,  Rep.  (r.s.)  C.P.  177;  2  Com,  B,  Rep.  N.S. 
P3. 


GUNPOWDER. 

[The  Law  concerning  the  making,  keying,  and 
carriage  of  Gunpowder  and  compositions  of  an  explo- 
sive nature,  and  concerning  the  manufiicture,  sale 
and  use  of  Firework^  amended  by  23  &.  24  Vict, 
c.  139.J 


HABEAS  CORPUS. 
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HAbEAS  CdBPUS* 

[See  Ebbor-^Pabint  and  Child:  tnrtRact-^ 
YAaBAST  AOt:  /ft  re  Oroi$,^ 

fA)  JOBIiDlOTIOH  TO  OBAatt 

(B)  Ad  TBsvindAzrDux. 

(C)  Writ  aitd  Rbtubn. 

(a)  AdmistUnUtif  of  Afidaviti, 

(6)  SubtHttUed  Wanrmi  of  Cmimiimeni. 


(A)  JimiBDnmov  vo  obamt. 
[See  CiBTiOBABi  (F),  Segina  v.  XeaO 

A  pHtoner  in  lawftil  etutody  fbr  debt  ia  not  enti- 
tled to  a  habeat  corptM  for  the  jmrpoie  of  enabling 
him  to  oonducA  his  own  case  in  a  suit  for  damages) 
althoogh  it  might  be  otherwise  under  particular  cir* 
camttances,  as,  for  instance,  if  the  object  was  to 
make  an  appKcation  for  his  discharge,  as  being 
wrongfolly  in  custody.  Jn  re  Oohbett,  27  Law  J. 
Rep.  (N.8i)  Exch.  199;  8  HurL  &,  N.  155. 

The  Courts  hate  no  power  to  issue  writs  of 
kabeoi  eorpuM  to  bring  np  prisoners  for  the  purpose 
of  moring  for  or  shewing  cause  against  niles,-^there 
being  no  writ  known  to  the  law  which  is  applicable 
to  such  a  purposei  Bennt  t.  Moeeley,  2  Com.  Bi 
Rep.  N.8.  116. 

Where  an  inhabitant  of  Jersey  had  been  impri- 
soned there  for  serYing  upon  another  inhabitant 
praeefes  in  tfn  English  action  under  the  Common 
Law  Procedure  Act, — Held^  the  imprisonment  was 
nnlawfol,  and  that  the  prisoner  was  entitled  to  be 
discharged  on  a  habeoi  oorput.  Dodd't  cote,  2  De 
Get  ft  J.  5i0. 

Another  prisoner  who  was  detained  in  custody, 
Del  only  for  the  above  eanse,  but  also  fo»  debts 
under  otdefs  pntporting  to  be  made  by  the  Royal 
Couii  of  Jersey,  obtained  a  habeai  eorfni  on  an 
alBdatit  stating  that  the  ordefs  were  made  when  the 
Court  was  insufficiently  constituted,  and  without 
affidavits  of  debt  such  as  were  required  by  the  law 
of  the  island  i  It  appeared,  however,  on  the  stafe^ 
ments  of  the  affidavit,  t^at  the  prisoner  had  taken 
pro<ieedings  after  the  alleged  irregularity  had  oc- 
curred i — Held,  that  the  Royal  Court  was  Hot  shewn 
to  haVe  been  insufficiently  constituted,  and  must  be 
avumed  to  be  competent  to  judge  of  its  own  law, 
and  that  the  prisoner  Was  not  entitled  to  hk  dls^ 
charge.    Ibid* 

The  Court  has  authority  to  give  to  the  ilmctionary 
who  brings  up  a  prisoner  in  obedience  to  a  writ  oi 
Ikahide  eorjnu  at  common  1A#  the  expenses  of  so 
doings  but  not  his  general  costs.    Ibidi 

(B)  Ad  Tisf  inoAVDUib 

The  Court  or  a  Judge  ha«  power  to  gmnt  B  Ao5e* 
eorput  to  bring  up  a  prisoner  to  be  examined  as  a 
witness  before  an  arbitratof,  appointed  Under  17&  IS 
Vict,  c  125.  B.  5,  for  the  purpose  isit  stating  the  ftcts 
in  dispute  between  parties,  in  a  special  ease  for  thd 
opinion  of  the  Court.  Chraham  v.  Olover,  25  Law 
J.  Rep.  (if.8.)  Q.B.  10;  5  E.  &  B.  591. 

The  Court  granted  a  writ  of  kmbeai  wrpm  to 
bring  up  B  witness,  who  waM  in  oostodj  for  debt,  to 
givw  evidence  before  an  airbitrator.  Maredm  f. 
Omfbmfy^  25  Law  J.  Rep.  (b.8,)  CP.  200;  18  Com. 
&  Rep.  84. 


(C)  Wbit  akd  RiTUBir. 

(a)  AdrnmibilUy  <if  AjjMemtt, 

[See  <n/rd  (6).] 

Where  a  warrant  of  commitment,  setting  out  a 
Conviction,  is  good  on  the  &oe  of  it,  it  is  doubtftil 
whether,  on  the  return  to  B  writ  of  hdbea$  oorpuB, 
affidarits  are  admissible  raising  objections  not  ap- 
pearing upon  the  wanant;  as,  for  instance,  disclosing 
a  former  conviction  for  the  same  oflenoe»  £b  parte 
Baker,  26  Law  J.  Rep.  (ir.s.)  SLG.  155. 

Thus,  in  a  case  under  the  Hasten  and  Servants 
Acts,  6  Geo.  8.  c  25.  and  4  Qeoi  4.  Ct  84>  it  is  quee- 
tionable  whether  the  foet  that  the  artificer  or 
labourer  has  already  been  conricted  and  committed 
for  an  absenting  from  his  work,  he  having  omitted 
or  neglected  to  return  to  his  work  on  his  liberation 
fh>m  prison,  operates  in  bar  of  another  conviction 
for  such  non-return  to  work,  as  for  a  fVeeh  ^  absent- 
ing,^ or  whether  the  power  of  the  magistrate  is 
exhausted  by  the  first  conriction: — semMe,  that  it 
is  not  soi     Ibid. 

In  such  a  case,  a  commitment  must  disclose  that 
the  conviction  adjudicated  as  to  an  "  abatement  of 
wages"  under  the  statute;  Bnd  where  it  did  not  do 
so.  it  was  held  had,  by  the  majority  of  the  Court 
(Watmm,  3.  diseentieiUeJt  and  th6  prisoner  was 
discharged.    Ibid. 

(5)  SubttUnied  Warrant  </  C^mmUmeiU. 

Where  a  prisoner  has  been  lodged  in  gaol  under 
a  bad  warrant  of  commitment,  eVen  in  the  nature 
of  a  conviction  (as,  where  the  commitment  is  under 
the  Vagrant  Act,  5  Geo.  4.  Ct  83.  s.  4),  a  good  war- 
mnt  of  commitment,  subsequently  delivered  to  the 
gaoler,  but  before  a  rule  for  a  hdbeae  carpua  has 
been  obtained,  is  a  good  answer  to  that  rule. — The 
QtteM  V.  Skhardt  confirmed.  Ex  parte  Crote^  26 
Law  J.  Rep.  (ir.s.)  M.C.  201;  2  Huri.&N.  354. 

And  where  a  writ  of  hobeoM  oorpux  was  granted 
to  bring  up  a  prisoner  convicted  under  the  Vagrant 
Act,  the  commitment  stating  that  he  had  frequented, 
&c  a  public  highway,  not  stating  it  to  be  **  a  place 
of  public  reeort"  or  adjacent  thereto,  and  the  writ 
proved  abortive,  and  then  a  new  wdrraht  was  deli- 
vered to  the  gaoler,  and  subsequently  a  rule  nisi  was 
ffranted  for  another  writ  of  habeat  corpue, — Held, 
that  the  fact  of  the  second  warrant,  disclosed  upon 
affidavit,  as  that  warrant  would  have  been  a  good 
return  to  the  writ,  was  an  answer  to  the  rule,  and 
the  rule  was  adcotdingly  discharged.     Ibid. 

A  warrant  of  commitment  being  bad|  a  second 
Warrant  Was  allowed  to  be  substituted  for  it  as  the 
return  to  a  habeae  eof^put.  Ex  pafte  Smith,  27 
Law  J.  Rep.  (N.s)  M.C.  186:  nam.  In  re  ShUth, 
3  Huri.  A  N.  227. 

Upon  a  return  to  a  habeae  corpue  affidavits  are 
not  admissible  to  she#  that  the  oftemoe  was  not 
committed  within  the  jurisdiction  of  the  Justice. 
Ibid. 

On  a  doihmitment,  under  the  11  &  12  Vict  c  43. 
St  5,  for  aiding  a  handicraftsman  in  unlawfully 
absenting  himself  from  his  service, — Qita»ie,  whether 
it  is  an/  defence  that  the  party  charged  did  not 
know  that  there  was  no  lawful  excuse  for  the  absent- 
ing) but,  iemblBj  that  if  it  is  so,  it  is  B  matter  arising 
on  "not  guilty,"  and  on  Which  the  magistrate's  adju- 
dication is  conclusive.    And  the  point  cannot  be 
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HACKNEY  CARRIAGE— HIGHWAY. 


raised  upon  a  warrant  of  ooramitment  stating  the 
offence  of  the  principal  sufficiently,  with  averment 
of  the  absence  of  lawful  excuse,  and  then  alleging 
that  the  prisoner  luded  in  the  oommiMion  of  the 
said  offence.     Ibid. 


HACKNEY  CARRIAGE. 

[Liability  of  Proprietor  for  Breach  of  Contract 
bv  Driver,  see  Master  aitd  Sirtant:  PowUa  v. 
Mider,] 


HARBOUR. 

[See  Public  Bodibs.] 

[The  Powers  of  an  Act,  13  &  14  Vict.  c.  Ill, 
relating  to  the  hiying  down  of  Railways  at  Holyhead 
H'tf  hour,  extended  by  22  &  23  VicU  c.  60.  Further 
Provision  for  Improvements  in  the  Harbours  of  the 
Isle  of  Man  made  by  23  &  24  Vict  c.  56.J 

ffarhourt,  Doekt  and  Piert  Clausei  Act. 

The  Ribble  Navigation  Act,  1853,  s.  71,  imposes 
eertain  river  dues  in  respect  of  goods  carried  on  the 
river  Ribble,  for  every  time  of  passing  certain  lines, 
without  saying  by  whom  they  are  to  be  paid.  The 
Hirboura,  Docks  and  Piers  Act,  1847,  which  is  in- 
corporated with  the  special  act,  provides,  by  the 
42 lid  section,  that  rates  in  respect  of  goods  shipped 
or  unshipped  within  the  limits  of  the  harbour,  dock 
or  pier  shall  be  paid,  in  case  the  goods  are  to  be 
shipped,  before  shipment,  or  in  case  they  are  to  be 
unshipped,  before  removal  from  the  premises  of  the 
undertakers:'— Held,  in  the  case  of  coals  which  A 
had  sold  to  B,  and  contracted  to  deliver  on  board  a 
ship  to  be  provided  by  B,  that  even  if  the  42nd  sec- 
tion of  the  general  act  be  applicable  to  dues  under 
the  71st  section  of  the  special  act,  A  was  not  liable 
to  the  company  for  such  dues ;  and  that  A  was  not 
the  shipper  of  coals  so  as  to  be  ^  owner^  within  the 
interpretation  chiuse  of  the  general  act.  The  Jtibble 
Navigation  Co,  v.  Margreavet,  25  Law  J.  Rep. 
<Br.s.)  C.P.  97 ;  17  Com.  B.  Rep.  385. 

Semhle — per  Jervii,  O.J,  and  OnsstDeU,  /.,  that 
the  42  lid  section  of  the  general  act  does  not  apply 
to  the  71  St  section  of  the  specinl  act*     Ibid. 

The  68rd  section  of  the  Harbours,  Docks  and 
Piers  Clauses  Act,  1847  (10  &  II  Vict,  c  27), 
which  imposes  a  penalty  upon  the  master  of  any 
Vessel  who  shall  without  the  permission  of  the  har- 
bour master  moor  the  same  in  the  entrance  (or  within 
the  prescribed  limits)  of  any  dock  or  harbour,  and 
who  shall  not  remove  the  same  upon  notice,  over- 
rides and  extinguishes  all  local  and  private  rights  of 
prs)pertv  therein.  Gardner  v.  WfUtford,  4  Com.  B% 
Rep.  665. 

Ratntgate  Harbour  Acts. 

[Construction  of,  as  to  what  vessels  are  ^  coasting 
vessels'*  or  ''fishermen.'*  See  AoTiox  (A)  (c): 
Shepherd  v.  HiUs.'\ 

The  first  Ram^ate  Harbour  Act,  the  82  Geo.  3. 
c.  Ixxiv.,  is  an  act  of  a  local  and  peraonal  nature. 
The  second  act  relating  to  the  harbour,  the  65  Qeo, 
3.  c.  Ixxxiv.,  is  an  act  commonly  calif d  public,  local 
and j  personal.  Shepherd  v.  Sharp  (Ex.  Ch.),  25 
Law' J.  Rep.  (n.s.)  £xch.  254;  1  HiirL  &^N.  115. 


By  the  Ram^te  Harbour  Act,  82  Geo.  8. 
c  Ixxiv,  a  coasting  collier  carrying  coals  is  liable  to 
pay  duty  on  pawing  Ramsgate  only  once  a  year. 
JToors  V.  Shej^i^d  (Ex.  Ch.K  25  Law  J.  Rep.  (v.s.) 
Exch.  264;  1  HurL  &.  N.  125,  wm.  Shepherd  v. 
Jsoers* 


HAWKER. 

To  avoid  the  penalty  of  the  Hawkers  Act  (50 
Geo.  8.  c.  41.)  on  the  ground  that  the  goods  were 
exposed  for  sale  in  a  '*  legally  established  market,** 
the  market  must  be  one  created  by  grant,  and  not 
merely  a  market  de  facto,  Bei^min  v.  Andrevft, 
27  Law  J.  Rep.  (ir.s.)  M.C.  310. 

Section  20.  of  that  act  applies  to  the  offences 
mentioned  in  section  17,  and  therefore  a  hawker  who 
trades  without  a  licence  contrary  to  section  17.  may 
be  arrested  for  such  offence  under  the  powers  of 
section  20.    Ibid. 


HEALTH. 
[See  Public  HialtHv] 


HIGH  SEAS. 

[See  IvDiOTMiHT,  Venue:   The  Queen  v.  Cm- 
niighain^} 


HIGHWAY. 

[The  better  Management  and  Control  of  the  High- 
ways in  South  Wales  enacted  by  28  ft  24  Viet 
c»  68.— -Obstraction  of  Highway,  see  NtriSAiroa^ 
Stopping  up,  see  IvoLosuRi  Aors^     And  see  TvRV- 

PIltR.] 


(A) 


Repair. 

(a)  By  Local  Board  of  Meaiik. 

(6)  Katione  Clausuroi. 

(e)  Compultory  Repair  by  Parish, 

Footways. 

Enoroaohmsnt. 

Dbdioation. 

suryrtob. 


(A)  Repair. 
(a)  By  Local  Board  of  Health. 

The  maintenance  of  the  highways  within  the  dis- 
trict of  a  local  board  of  health  must  be  provided  for 
by  a  district  rate,  and  not  by  a  highway  rate,  whe- 
ther the  district  be  or  be  not  conterminous  with  an 
ancient  parochial  division.  Te^  Vale  Bail.  Co.  v. 
Cardif  Local  Board  of  Health,  8  £.  &  B.  585. 

(5)  Batione  Claueurat, 

The  liability  to  repair  a  highway  ratione  dauntrm 
is  only  on  the  occupier  of  the  lands  inclosed,  and 
not  on  the  owner — So  held  by  Erie,  J.  and  Oromtp- 
Um,  J.  By  ErUf  J.,  the  liability  does  not  attach 
where  the  way  is  not  immemorial,  or  where  the  land 
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incloied  has  not  been  used  for  passage  before  the 
indosure.  Tlie  Queen  v^  Bamsden,  27  Law  J.  Rep. 
(N.8.)  M.C.  296 ;  £.  B.  &  £.  9i9, 

(c)  CompvJsofy  Repair  hy  Patuih, 

On  the  hearing  of  a  summons,  under  the  5  &  6 
WilL  4.  c.  50.  s.  94,  against  the  sunreyor  of  a  parish 
respecting  the  repair  of  an  alleged  highway,  if  the 
obligation  to  repair  is  denied  by  the  parish,  the  spe« 
dal  Sessions  cannot  inquire  at  all  into  the  matter, 
but  are  bound,  under  section  95,  to  direct  an  indict- 
ment to  be  preferred  against  the  mhabitants  of  the 
parish.  The  Queen  v.  Amovldy  27  Law  J.  Rep^ 
(n.8.)  Q.B.  92 ;  8  £.  &  B.  550. 

Incloeure  Commissioners,  by  their  award  in  1840, 
set  out  a  public  highway  which  ran  in  the  same 
track  with,  and  included  but  straitened  and  widened 
an  andent  highway  repairable  by  the  parish^  The 
load  passed  through  allottable  land  on  each  Bide» 
except  that  on  one  side  in  one  part  there  was  an  old 
indosure.  Before  and  since  the  avrard,  the  parish 
had  done  repairs  to  the  road.  No  steps  had  been 
taken  by  the  Commissioners  for  putting  the  road 
into  complete  repair,  pursuant  to  the  statute  41 
Geo.  6.  c.  l09k  ss.  8.  and  9  ;  nor  had  there  been  any 
declaration  by  Justices  at  their  special  sessions  that 
the  road  had  been  fully  and  sufiidently  formed,  com- 
pleted and  repaired : — Held,  that  the  parish  was  not 
indictable  for  not  repairing  this  road.  The  Qnuen  v. 
the  Inhabitant  of  East  ffagboume,  28  Law  J.  Bep* 
<N.8 )  M.C.  71 ;  Bdl^  C.C.  U5. 

On  appeal  against  a  conviction  for  obstructing  a 
highway,  the  S^sions  confirmed  the  conriction,  sub- 
ject to  a  case ;  and  it  was  brought  before  this  Court 
by  eefticrari: — Held,  that  this  Court  could  not  take 
notice  of  any  objections  to  the  conviction  not  stated 
in  the  case.    The  Queen  v.  Thomas,  7  E.  &  B.  899. 

The  case  shewed  that  the  road  in  question  was 
made  by  turnpike  trustees,  under  a  temporary  Turn- 
pike Act)  which  expired  in  1848 ;  but  the  whole  line 
of  turnpike  road  authorized  by  the  act  was  never 
completed.  That  the  road  as  made  had  been  used 
by  the  public,  and  had  been  repaired  by  the  parish, 
both  bcrfbre  and  since  the  expiration  Of  the  act:  and 
the  question  for  the  Court  was,  if  there  was  any 
evidence  that  it  was  a  highway  compulsorily  repair- 
able by  the  parish : — Held,  that  there  was  evidence 
of  a  dedication,  and  of  an  adoption  by  the  public, 
and  that,  though  the  fact  that  the  road  was  originally 
made  under  the  Turnpike  Act  might  explain  away 
such  evidence  in  fitct,  it  did  not  conclusively  in  law 
rebut  it  Held,  also,  that  the  Genend  Highway 
Act  (5  &  6  Will.  4.  c.  50),  s.  23>  did  not  apply  to  a 
road  made  by  turnpike  trustees;  and  that,  conse- 
quently,  the  absence  of  a  certificate  by  two  Justices, 
&c.,  as  required  by  that  section,  did  not  prevent  the 
road  becoming  compulsorily  repairable  by  the  parish, 
on  a  dedioation  by  the  owners  of  the  soil  in  1848. 
Ibid. 

(B)   FoOTWATfl. 

The  24th  section  of  the  General  Highway  Act, 
5  ft  6  Will.  4.  c.  50,  which  requires  the  parish  sur^ 
veyor  to  secure  horse  and  foot  causeways  from  being 
passed  over  by  carriages,  applies  only  to  such  cause- 
ways as  are  by  the  side  of  carriagewajns,  and  there- 
fore, such  surveyor  is  not  bound  by  that  statute  to 
protect  horse  and  bud  causeways  against  carriages  at 


the  extremities  of  such  ways.  ElUs  v.  Woodbridge, 
29  Law  J.  Rep.  (n.b.)  M.C.  183. 

(C)  Encroachhbnt. 

The  erection  of  a  building  within  fifteen  feet  of 
the  centre  of  a  carriageway,  which  has  been  repaired 
by  the  surveyor  for  the  six  months  preceding,  but 
not  on  any  part  of  the  highway  which  has  been  lately 
used  for  the  passage,  is  not  an  encroachment  of  which 
Justices  can  take  summary  cognizance  under  the 
69th  section  of  the  5  &  6  Will.  4.  c.  50.  Chapman 
V.  Robinson,  28  Law  J.  Rep.  (n.b.)  M.C.  30 ;  1  £. 
&  £.  25. 

(D)  Dedication. 

There  is  an  appeal,  under  section  105.  of  the 

5  &  6  Will.  4.  c.  50,  to  the  Quarter  Sessions  from 
the  decision  of  the  Special  Sessions,  determining 
undor  the  proviso  in  the  28rd  section,  as  to  the 
utility  of  a  highway  proposed  to  be  dedicated  to 
the  public.  The  Queen  v.  the  JuStioei  of  Dtrbytkire^ 
27  Law  J.  Rep.  (h.s.)  M.C.  189 ;  E.  B.  &^  E.  69. 

In  an  action  of  trespass  for  breaking  and  entering 
the  plaintiff  Is  land,  on  an  issue  raised  whether  there 
was  a  highway  over  the  2oeics  in  quo,  there  was  evi- 
dence that  there  had  been  a  highway  over  adjacent 
land,  which  was  then,  together  with  such  locus  im 
quo,  an  open  common.  There  was  evidence  also 
that  for  many  years  the  highway  was  obstructed  by 
part  of  it  being  included  in  an  indosure,  which  had 
been  illegally  made  on  such  common;  and  that 
during  twenty  years  of  that  time  the  public  had 
deviated  a  little  from  the  line  of  way,  by  going  out- 
side such  indosure,  and  on  the  locus  in  quo.  At  the 
end  of  such  time,  and  before  the  plaintiff  became 
the  owner  of  the  locus  in  quo,  the  use  of  such  sub- 
stituted line  of  way  was  discontinued  by  reason  of  a 
new  road  haring  been  laid  out  in  a  different  direction 
by  an  adjoining  land  proprietor.  Afterwards  the 
obstruction  to  the  old  road  was  removed,  and  the 
original  line  of  wav  was  re-opened  to  the  public: — 
Held,  by  Erie,  Cj.  and  RyUe,  /.  (  WiUiasns,  /.  die- 
seniiente),  that  there  was  no  reasonable  evidence 
upon  the  above  facts  on  which  a  jury  might  find  that 
there  was,  in  addition  to  any  other  highway,  a  high- 
Way  running  over  the  locus  in  quo,  JDa/Wtt  v.  ffaw- 
hina,  29  Law  J.  Rep.  (v.s.)  C.P.  343 ;  8  Com.  B. 
Rep.  N.S.  343. 

(E)  SURYfeYOR. 

In  the  election  of  a  surveyor  of  highways,  under 
the  statute  5  &  6  WilU  4.  c.  50.  s.  6,  an  inhabit- 
ant, occupying  property  liable  to  be  assessed  to  the 
highway-rate  is  entitled  to  vote,  though  he  has 
never  been  actually  rated  to  the  highway-rate.  Re- 
ffina  V.  Kerthaw,  26  Law  J.  Rep.  (n.s<)  M.C.  19; 

6  £.  &  B.  999. 

An  assistant  surveyor,  appointed  by  the  highway 
board  of  a  parish,  under  5  &  6  Will.  4.  c.  60.  s.  18, 
has  no  duty  thrown  upon  him  of  keeping  accounts ; 
and  therefore  is  not  liable  to  penalties  for  not  making 
out  and  laying  before  the  vestry  and  Justices  in 
spxial  sessions  accounts,  pursuant  to  section  44. 
Adams  v.  Lakemain,  27  Law  J.  Rep.  (h.s.)  M.C.  307 ; 
E.  B.  &  £.  615. 

Under  sections  44.  and  105,  of  stotute  5  &  6  WUl. 
4.  c.  50,  no  appeal  lies,  on  the  part  of  the  surveyor 
of  the  highways,  against  an  order  of  Justices  at  high- 
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HOLYHEAD^-INCLOSURE  ACTS. 


ifKf  wemkmM  fdlowing  part  of  liis  aooociots  and  dis- 
allowing  the  Kit,  ami  ordering  hiA  to  pay  orer  to 
hta  ittoceasor  the  amount  diialloired.  Reffkia  ▼« 
Jutticet  of  LeioeOershire^  8  E.  ft  B.  557* 


HOLYHEAD. 

[See  Hakbour.] 


HORSE-BACK 
[See  QaMiho,  Stakeholder.] 


HOTTSEBREAKIKG. 

On  in  indictment  efaaiging  a  penon  with  breaking 
and  entering  a  home  and  atealing  eertain  specified 
cfaattelA,  he  cannoti  though  he  broke  into  the  house 
with  an  intent  to  afceal  whatever  he  might  find,  be 
oonvi<ited  of  breaking  and  entering  the  house  and 
attempting  to  steal,  under  the  statute  14  &  15  Vict. 
e.  loo.  s;  9,  if  the  chattels  in  question  had  beea 
removed  finom  the  house  before  the  prisoner  went  to 
it.  TheQaemy.  M*PKm-$im^  26  Iaw  J.  B»p.  {a a) 
lf«C.  ia4 ;  Deam  &  B.  197. 


IMPROVEMENt  ACTS. 

[See  Pt7fiijc  Walks.] 

[Minority  of  Two-thirds  of  the  Ratepayers  of  any 
Parish  or  District,  duly  assembled,  enabled  to  rate 
their  District  in  aid  of  Public  Improvemtots  for 
general  Benefit  within  their  District  by  23  Vict;  Ci  30t 
— The  building  of  Cottages  for  Labourers,  Farm 
Servants  and  Artisans  by  the  proprietors  of  entailed 
Estates  in  Scotland  facilitated  by  23  &  24  Vict.  c.  95*] 

(A^  Width  or  Stbibts. 

(B)  Un^ualimd  Pwuon  Aoriva  am  Commit 

AIOXSK. 

■  •- 


(A)  Width  or  Stbibts; 

By  the  Manchester  Improvement  Act,  8  ft  9  Vict« 
Wi  cxii.  s.  29,  no  street  is  to  be  made  of  less  width 
than  24feet;  and  by  section  30.  "it  shall  not  be  law- 
All  to  build  within  the  borough  any  hottscs  with 
their  fronts  facing  each  other  which  shall  be  separated 
from  each  other  by  a  space  of  less  than  24  fbet 
wide": — Held,  that  this  section  applies  to  prohibit 
the  erection  in  a  street  in  the  borough  of  two  houses 
at  the  saase  time,  wtth  their  fronts  faeing  each  other, 
within  the  prescribed  distance,  and  does  not  afibd 
the  erection  of  buildings  not  in  a  street  The  Queem 
T.  SicUMhiam,  28  Law  J.  Rep.  (n.«.)  M;C.  189  { 
BeU's  C.C;  17l. 

(B)  UM<iUAiiiriBD  Pbbson  AOTina  aa  Cokhu- 

A10HS&. 

The  6th  section  of  the  3  WOl.  4>  c  Ixriii.  (for  im^ 
proring  the  township  of  Burkenhead),  provides  that 
no  person  shall  be  capable  of  acting  as  a  Commia- 
sioner  in  the  execution  of  that  act,  unless  he  shall 
have  the  qualification  thereby  required*  Section  1 0. 
imposes  a  penalty  of  50/i  on  any  person  who  shall 
act  as  a  Cofflmissioner  without  being  qualified.   The 


1  Viot.  c.  zzziiL  repealed  the  proriskmt  of  the 
8  Will.  4.  c.  IxYiii.,  as  to  the  appointment,  number, 
tnode  of  election  and  qualificatron  of  CommisBionersw 
Section  2,  after  defining  the  number  of  the  new  Com- 
missioners and  transferring  to  them  the  powers  of  the 
Ibrmer  Oommiaiioinen,  enacts,  **that  all  provisions 
in  the  former  act  eontahied  in  refbronce  to  the  Com* 
missionefs  thereby  appointed  shall  be  held  to  apply 
to  the  Commissioners  to  be  appointed  under  this  act 
and  the  acts  of  such  CommiiMioneri,  in  the  same 
manner  as  if  the  same  wero  re-enacted  and  repeated 
in  that  act  (except  so  fhr  as  the  same  ans  repealed 
by  or  are  incondstent  with  its  prorisions),  and  that 
the  two  acts  shall  be  eonstraed  together  as  one  act.** 
Section  7.  requires  a  diffeient  qualification,  but  there 
is  no  clause  in  the  1  Viet;  c  xxxiii.  whieh  in  terms 
imposes  a  penalty  on  persons  acting  as  Commission- 
ers without  such  qualification  :-^HeId,  that  a  penon 
who  acted  as  a  Commissioner  under  the  1  Vict, 
c.  xxxiii:  without  being  qualified  as  required  by  that 
act,  was  liable  to  the  penalty  imposed  by  the  8  Will.  4. 
c.  Ixviii.    Oauffh  t.  Hardman,  6  Hurli  &  N.  112. 


INCLOSURE  ACTS. 

[The  Indosure  Acts  amended  and  explained  hy 
80  ft  21  Vict.  c.  SC—Provisions  of  Iftie  Acts  for  the 
Inolosure,  Exchange,  and  Improvement  of  Land 
amended  and  extended  by  22  ft  23  Victi  c  48i— • 
The  Inclosore  of  certain  Lands  in  pursuance  of  a 
Special  Report  of  the  Indosure  Commissioners  for 
England  and  Wales,  aoth<Nrieed  by  19  ft  20  Vict* 
C;  106. — The  Inclosuro  of  oertHin  Lands  in  punoanoe 
of  a  Special  Report  of  the  Inolosure  Commissioners 
for  England  and  Wales  authorised  by  20  ft  2l  Viet 
c.2a} 

[Rights  of  Sporting  over  Inclosed  Lands,  see 
Oaxb  ;  (A)  Manorial  Rights.  And  see  CoUioff-^ 
Custom  and  PRttoEiprioH  (A).] 

(A)  Right  to  Mihbs  and  Minerals. 

(B)  Right  to  Support  for  SuRrAOi  Land 

rROM  MiNBRALS  BELOW. 

(C)  PowBR  or  Commissioners  as  to  Pubuo 

Roads  and  Footways* 


(A)  Right  to  Minbs  ani)  Minbrals. 

An  Inclosuro  Act  directed  allotments  for  publio 
and  specific  purposes,  and  that  one>fifth  should  be 
allotted  to  the  lord  of  the  manor  for  his  interest  in 
the  *'soil,*^  and  that  the  remainder  of  the  common 
lands  should  be  divided  among  the  commoners  to 
be  held  in  severalty.  And  it  was  declared,  that  ttie 
lord's  seignorial  rights  were  not  to  be  projudioed« 
except  the  right  to  the  **soil,**  and  that  the  lord 
might  theieafter  enjoy  all  rents,  heriots,  ftc, 
**  and  all  mines,  minerals,  quarriesand  other  royalties  ** 
as  if  the  act  had  not  be«i  passed: — Held,  tiiat  the 
lord  retained  his  rights  to  the  mines  and  minerals 
Under  the  lands  allotted  to  the  commoners  in  seve- 
ralty.   Preti^  V.  8oUp,  26  Bear.  606. 

(B)  Right  to  Support  roR  Surfaob  Land  from 

MiNBRAM  below. 

An  Inclosuro  Act  provided  that  the  lord  of  the 
ntanor  should  have  power  to  enter  upon  the  waste 
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landa  allotted  tharebjr,  and  dig  for  and  get  miaemlai 
and  erect  works  for  that  purpose,  making  aatu&ctioa 
to  the  persons  whose  allotments  should  be  tkerebj 
damaged  or  injured.  Another  clause  provided  that 
the  lord  should  upon  no  acoeunt  open,  dig,  or  carrj 
on  any  work  on  the  surface  within  forty  yards  of  any 
dwelling-house,  npr  get  any  ooel  nnderany  dwelling- 
house  within  the  perpendicular  distance  of  forty  yards 
from  the  foundation  of  any  such  building.  And 
power  was  given  to  penoas  entitled  to  dwelling- 
nooses  to  inspect  the  minea,  in  order  to  see  whether 
works  were  earned  on  within  the  prohibited  distance: 
— Held,  that  the  effect  of  this  was  to  giye  the  lord  a 
right  of  entering  upon  the  surfape  of  the  allotments, 
making  compensation  for  surface  damage,  subject  to 
an  absolute  prohibition  against  working  at  all  within 
forty  yards  of  a  dwelling-house,  but  that  it  left  the 
common  law  right  of  an  owner  of  the  aurfkoe^  to 
have  the  support  of  the  minerals  below,  untouched  ; 
and,  therefore,  that  the  lord  was  liable  to  an  action 
for  working  the  mines  so  as  to  cause  the  surftioe  to 
subside,  although  the  works  were  carried  on  in  a 
proper  and  usual  manner,  and  not  within  the  pro- 
nibited  distance..  Eoberit  v.  Havne$  (Ex.  Ch.),  27 
Law  J,  Rep,  (ir.s.)  Exch.  49  [reported  amongst  the 
Exchequer  Cases  by  mistake];  nom,  ffainefy.JtoberUt 
7  £.  &  B.  625:  affirming  the  judgment  below,  25 
Law  J,  Rep,  (n.s.)  Q.B.  353;  6  E.  &  B.  643. 

Commissioners,  under  an  Inclosure  Act,  made  an 
award  in  1770  allotting  a  certain  portion  of  surface 
land  to  P,  and  the  mmerals  underneath  the  same 
land  to  Hf  The  award  executed  by  P  and  other 
landowners,  but  not  by  H,  contained  a  covenant  by 
the  several  proprietors,  parties  thereto,  stating  *Ubat 
the  said  mines  so  allotted  may  for  ever  after  be  held 
and  enjoyed  by  the  persons  to  whom  the  same  are 
assigned,  acconling  to  the  true  intent  of  this  awardj 
and  be  worked  and  gotten  accordingly  without  inter- 
ruption of  any  other  persons  parties  thereto,  and 
those  claiming  under  them  respectively,  who  for  the 
time  being  may  be  owners  of  the  sur&oe  under  which 
such  mines  are  situate,  and  without  being  subject  or 
liable  to  any  action  for  damage  on  account  of  work- 
ing the  same,  by  reason  that  the  surface  may  be  ren- 
dered uneven  and  less  commodious  to  the  occupiers 
thereof  by  sinking  in  hollows  or  being  otherwise  de- 
faced and  injured ;  the  said  proprietors  having  agreed 
with  each  other  to  accept  their  respective  allotments, 
subject  to  any  inconvenience  or  incumbrance  which 
may  arise  from  the  cause  aforesaid.*^  Ever  since  the 
date  of  the  award  the  sur&ce  had  been  occupied  by 
P  and  his  assignees,  whose  interests  had  vested  in  the 
plaintiff,  and  the  mines  by  H  and  his  assignees,  who 
were  now  represented  by  the  defendant,  Houses 
were  built  upon  the  land  of  P  after  the  award,  After 
they  had  been  standing  more  than  twenty  years,  the 
surfiice  land  and  houses  were  injured  by  the  subsi- 
dence of  the  soil,  caused  by  the  working  by  the  defeur 
dant  of  the  underlying  minerals.  The  working  had 
been  carried  on  without  any  negligence  on  the  part 
of  the  defendant,  and  according  to  the  custom  of 
mining  in  the  neighbourhood : — Held,  by  the  Court 
(Cremoell,  /.  and  Ifotem,  B.  dmrnUmHlmi),  that 
the  plaintiff  had  acquired  the  title  to  the  surface  soil 
with  only  a  qualified  right  of  support,  and  subject  to 
the  covenant,  and  could  not,  therefore,  maintain  an 
action  against  the  defendant  for  the  damage  caused 
to  the  sui&oe  by  the  working  of  the  mines  in  the 


usoal  and  proper  way.  Sowbotham  v.  TFtZson  (Ex. 
Ch.),  27  Law  J.  Rep.  (n.s.)Q.B.  61;  8  E.&B.123: 
affirming  the  judgment  below,  25  Law  J.  Rep.  (if.a.) 
Q.B.  862;6£.  &  B.  593. 

Held,  also,  in  the  Court  below,  that,  under  the 
circumstances,  no  fresh  easement  giving  a  right  of 
action  had  been  acquired,  in  respect  of  the  houses 
that  had  been  erected  upon  the  land,  for  more  than 
twenty  years  before  the  injury  complained  o£  Ibid. 

(C)  PowiB  or    CoMXissioiriRS   as   to   Pitblio 
Roads  akd  Footways. 

In  1818  certain  Inclosure  Commissioners  were 
empowered  by  a  local  act  of  parliament  to  stop  up 
any  public  road  or  footpath  through  any  part  or 
parts  of  the  land  in  tha  parish  of  T,  subject  to  appeal 
to  the  Quarter  Sessions.  The  Commissioners  made 
an  order  for  stopping  up  a  footpath  in  the  parish  of 
T,  which  was  continued  as  a  footpath  into  the  parish 
of  S.  By  the  act  of  stopping  up  the  path  in  T  the 
residue  of  the  footpath  in  S  became  useless  as  a 
public  thoroughfare: — Held,  that  the  Inclosure 
Commissioners  had  power  to  stop  up  so  much  of  the 
footpath  as  lay  in  the  parish  of  T,  and  that  the 
remedy  of  the  parties  injured  by  the  order  was  by 
appeal,  And  per  A  Idenon,  B.,  that  that  part  of  the 
footway  situated  in  the  parish  of  S  was  not  destroyed 
as  a  footway,  but  remained  as  such  although  left  as 
a  cul'de'iae.  Ghoyn  v.  Hardtpicke  (Ex.  Ch,},  25  Law 
J.  Rep.  (N.a)  M.C.  97;  1  Hurl.  &  N.  4d, 

Gate  Fulford  and  Water  Fulford  were  townships 
in  the  parish  of  Fulford  Ambo;  and  the  whole  of 
Gate  Fulford  and  part  of  Wat^  Fulford  constituted 
the  manor  of  Fulfbrd,  The  township  of  Gate  Ful- 
ford was  indicted  for  non-repair  of  a  road;  and  the 
indictment  charged  the  liability  as  resulting  ftrom  aa 
Inclosure  Act  and  an  award,  The  Jncloture  Act 
directed  that  Commissioneis  by  award  should  divide 
and  allot  certain  lands  in  the  manor  of  Fulford, 
which  (it  was  contended)  were  shewn  by  the  con- 
text to  be  all  in  the  township  of  Gate  Fulford,  and 
should  set  out  the  public  and  private  roads  in  the- 
lands  to  be  divided  and  allotted;  and  that  the  publio* 
road  so  set  out  should  be  repaired  by  the  township 
of  Gate  Fulford.  The  award  set  out  some  loada 
which  it  termed  public  highways  and  ioad%  some 
which  it  teimed  public  carriage  nadsi  and  othersi 
which  it  termed  private  carriage  roads,  It  then  set; 
out  the  road  in  question,  which  it  termed  a  *'oapiag» 
road  ^*  simply,  and  directed  that  it  should  be  rejpaired 
by  the  inhabitants  of  ^  the  township  of  Fulford  afore- 
said,*' without  specifying  which  township  was  meant. 
Another  road,  also  termed  simply  a  **  carriage  road,** 
appeared  to  be  set  out  as  a  private  road,  The  jury 
found  a  verdict  for  the  Crown,  subject  to  the  opinion 
of  this  Court : — Held,  that,  aa  against  the  township,, 
it  sufHciently  appeared,  from  the  award,  that  the 
road  in  queation  was  made  a  public  road,  ^fiffinck 
V.  OaU  Fulford,  Dears.  &  B.  74, 

The  road  in  question  ran  through  what  was  now 
understood  to  be  the  township  of  Water  Fulford. 
Evidence  was  given  that  the  township  of  Gate  Ful* 
ford  had,  on  various  occasions,  repaired  the  road, 
but  had  also  repaired  roads  in  the  township  which, 
were  not  public  roads : — Held,  that,  assuming  it  to 
be  true  (as  was  contended)  that  the  Commissioners 
had  power  to  award  only  as  to  lands  in  Gate  Ful- 
ford, the  Court  would  presume  that  the  lands  on 
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which  the  road  was  constructed  laj,  at  the  time  of 
making  the  award,  in  Gate  Fnlford,  the  evidence 
being  that  from  which  a  jury,  if  they  had  heen  asked 
the  question,  might  have  inferred  this.     Ibid. 

Agreed,  that  if  it  had  appeared  that  the  road  so 
set  out  had,  as  to  any  part,  been  on  land  over  which 
the  power  of  the  CommissionerB  did  not  extend,  the 
award  would  have  been  bad  as  to  the  whole  road. 
Ibid. 


of  India  enabled  to  raise  Money  in  the  United  Kin  • 
dom  for  the  Service  of  the  Government  of  India  by 
23  &  24  Vict.  C.130.] 


INCOME  TAX. 
[See  RsYiNui  J 


INCUMBERED  ESTATES  ACTS. 

[The  Period  for  applying  for  a  Sale  under  the 
Acts  for  facilitating  the  Sale  and  Transfer  of  Incum- 
bered Estates  in  Ireland  extended,  and  said  Acts 
amended,  by  19  &  20  Vict  c.  67.] 


INDEMNITY. 

[See  CoHTBACT  (A),  Barker  v«  AUan,  ante, 
p.  160.] 

[Such  persons  in  the  United  Kingdom  as  have 
omitted  to  qualify  themselves  for  Offices  and  Em- 
ployments indemnified,  and  the  Time  limited  for 
those  Purposes  respectively,  extended,  by  19  &  20 
Vict.  c.  73.— ^Persons  in  the  United  Kingdom 
having  omitted  to  qualify  themselves  for  Offices  and 
Employments  indemnified,  and  the  Time  limited  for 
those  Purposes  respectively,  extended,  by  21  &  22 
Vict,  c,  54. — Certain  Persons  who  have  formed  a 
voluntary  Association  for  the  Di«posal  of  Works  of 
Utility  and  Ornament  by  Chance  or  otherwise  as 
Prises  indemnified  by  21  &  22  Vict.  c.  102.— Pei^ 
sons  in  the  United  Kingdom  who  have  omitted  to 
qualify  themselves  for  Offices  and  Employments 
indemnified,  and  the  Time  limited  for  those  Pur- 
poses respectively,  extended,  by  22  Vict.  c.  15. — 
Persons  in  the  United  Kingdom  who  have  omitted 
to  qualify  themselves  for  Offices  and  Employments 
indemnified,  and  ttie  Time  limited  for  those  Pur- 
poses respectively,  extended,  by  23  &  24  Vict, 
c.  60.] 


INDIA, 


[The  better  Government  of  India  provided  for 
by  21  &  22  Vict.  c.  106.— The  22  &  23  Vict.  c.  26, 
makes  further  Provision  for  the  Regulation  of  the 
Trade  with  the  Indians,  and  for  the  Administration 
of  Justice  in  the  North-Western  Territories  of 
America.-^The  Act  for  the  better  Government  of 
India  amended  by  22  &  23  Vict.  c.  41.— Doubts 
removed  as  to  the  Authority  of  the  Senior  Member 
of  the  Council  of  the  Governor-General  of  India  in 
the  Absence  of  the  President  by  23  &  24  Vict.  c.  87. 
— The  Management  of  East  India  Stock,  and  of  the 
Debts  and  Obligations  of  the  Government  of  India, 
at  and  by  the  Bank  of  England  provided  for  by  23 
&  24  Vict.  c.  102.— The  Secretary  of  State  in  Council 


INDICTMENT. 

[The  Prevention  of  Vexatious  Indictments  for 
certain  Misdemeanois  enacted  by  22  &  23  Vict, 
c,  17.J 

(A)  Form  and  CoiraTRuoTioir, 
(b)  Vkmui. 


(A)  Form  AND  CoNST&uoTioN. 

The  prisoner  stole  some  iron  from  a  canal,  in 
which  it  was  found  when  the  canal  was  in  pro<»as  of 
being  cleaned.  In  an  indictment  against  him  for 
stealing  the  iron,  it  was  held,  that  the  proprietors  of 
the  canal  had  a  sufficient  property  in  the  iron  to 
justify  the  alleging  the  property  to  be  in  them. 
The  Queen  v.  Row,  28  Law  J.  R^p,  (n.s.)  M.C. 
128;  Bell'iC.C.  93. 

In  an  indictment  to  a  count  against  A  for  stealing 
goods,  there  was  added  a  count  charging  that  A  the 
**  goods  aforesaid  so  as  aforesaid  feloniously  stolen  " 
feloniously  did  receive,  knowing  them  to  have  been 
stolen.  The  jury  acquitted  A  of  stealing,  but  found 
him  guilty  on  the  second  count: — Held,  that  the 
conviction  was  good,  as  the  Court,  to  support  the 
indictment,  would,  on  the  second  count,  reject  as 
irrelevant  the  averment  implied  from  the  words  "  so 
as  aforesaid,**  that  the  goods  were  stolen  by  A,  The 
Queen  v.  HuniUy,  29  Law  J.  Rep.  (n.s.)  M.C.  70; 
Bellas  C.C.  238. 

(B)  Vrnui, 

The  Bristol  Channel  between  the  shores  of  Gla« 
morganshire  and  Somersetshire,  where  it  is  about 
ten  miles  across,  and  where  the  one  shore  is  visible 
from  the  other  on  a  clear  day,  is  within  the  bodies 
of  the  counties  by  which  it  is  bounded.  Therefore, 
where  a  felony  was  committed  on  board  a  ship  in 
this  part  of  the  Bristol  Channel,  about  three  quarters 
of  a  mile  from  the  Glamorganshire  shore,  it  was  held 
that  the  offence  was  committed  within  the  body  of 
the  county  of  Glamorgan.  The  Queen  v.  Cunning- 
ham, 28  Law  J.  Rep.  (n.s.)  M.C.  66;  BelPs  C.C,  72. 

An  indictment  charged  three  prisoners  with  felo- 
nious wounding  with  intent  to  do  grievous  bodily 
harm  ;  tlie  jury  found  two  guilty  of  the  felony 
alleged,  and  the  third  guilty  of  the  misdemeanor  of 
unlawfully  wounding:  tihe  conviction  was  held  good. 
Ibid. 


INDUSTRIAL  AND  PROVIDENT 
SOCIETIES 

[See  Friendly  and  Other  Sooibtibs — Parties 

TO  AOTIONS.] 

[The  17  &  18  Vict  25.  amended  by  the  19  &  20 
Vict.  c.  40.J 
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INDUSTRIAL  AND  REFORMATORY 
SCHOOLS. 

[Further  Promion  for  rendering  Reformatory  and 
Industrial  Schools  in  ScotUuid  more  available  for  the 
Benefit  of  vagrant  Children  made  hj  19  &  20  Vict, 
c.  28. — The  Care  and  Education  of  vagrant,  desti- 
tute,  and  disorderly  Children  better  provided  for, 
and  Industrial  Schools  extended,  by  20  &  21  Vict 
c.  48. — The  Establishment  and  Extension  of  Re- 
formatory Schools  in  England  promoted  by  20  8l  21 
Vict  c. '56.— The  Industrial  Schools  Act,  1867, 
amended  by  23  &  24  Vict.  c.  108.] 


INFANT. 


[The  18  &  19  Vict  c.  43.  enabling  Infiints,  with 
the  Approbation  of  the  Court  of  Chance^,  to  make 
binding  Settlements  of  their  Real  and  Personal 
Estate  on  Marriage,  explained  by  the  23  &.  24  Vict 
c.  83.] 

[See  Inpustrial  akd  Rifokm atort  Sohoouh- 
Tarvkt  avd  Child.] 

(A)  Maintinanoi. 

(B)  SBTTLBHEirT  OV  MaRRIAGB. 

(C)  DisposiTiozr  OF  Pboprrtt. 

(D)  Contracts. 

(E)  Guardian. 

(F)  Custody  of. 

(G)  Ward  of  Court. 
(H)  Actions  bt. 


(A)  Maistbnanoi. 

A  B,  after  his  brother's  bankruptcy,  took  the 
brother's  children  into  his  &mily  and  maintained 
them;  after  A  B's  decease, — Held,  that  his  wido«r 
and  executrix  could  not  retain  the  sums  expended 
for  maintenance  out  of  a  legacy  given  to  the  children 
by  their  grandfather.  Hdid,  also,  that  she  could 
retain  the  premium  paid  by  A  B  to  apprentice  one 
of  his  nephews  out  of  the  legacy,  to  which,  at  the 
time  the  premium  was  paid,  the  nephew  was  contin- 
gently entitled.  WortkimgiUm  v.  M'CraiWt  26  Law 
J.  Rep.  (n.8.)  Chanc.  286;  28  Beav.  81. 

(B)  Ssttlemint  on  Marriagi. 

Upon  a  petition  under  the  18  &  19  Vict.  c.  48.  for 
enabling  infonts,  with  the  approbation  of  the  Court 
of  Chancery,  to  make  settlements  of  their  property 
on  marriage,  the  Court  will  not  direct  as  inquiry  as 
to  the  propriety  of  the  proposed  marriage.  In  re 
Dalion,  25  Law  J.  Rep.  (n.s.)  Chanc.  751;  6  Do 
Gex,  M.  &  G.  201;  8  Sm.  &  G.  331. 

Whether  on  an  application  under  the  18  &  19 
Vict.  c.  48.  the  Court  will  direct  an  inquiry,  or 
require  evidence  as  to  the  propriety  of  the  proposed 
marriage?  Jte  Caikerwe  Strong,  26  Law  J.  Rep. 
(k.s.)  Chanc.  64. 

On  the  marriage  between  a  minor  of  seventeen 
and  a  widow  of  thirty-two,  possessed  of  1,0002.  in 
business,  he  covenanted  by  settlement  to  pay  1,0(  02. 
to  a  trustee,  upon  trust  for  the  separate  use  of  the 
lady  for  life,  and  if  she  should  die  in  his  lifetime,  ibr 
the  children  of  the  lady  by  a  former  marriage.  After 
the  marriage  the  husband  possessed  himself  of  the 

Digest,  1855—60. 


stock  of  the  wife's  business,  and  carried  it  on  till  her 
death,  seven  years  afterwards.  The  trustee  de- 
manded payment  of  the  1,0001.,  and  on  the  husband 
refusing  to  pay,  he  filed  a  bill  on  behalf  of  the  chil- 
dren of  the  fbrroer  marriage.  The  husband  set  up 
as  his  defence  that  he  was  an  infant,  and  that  the 
wife  knew  the  feet,  at  the  time  of  the  manriage.  The 
evidence  proved  the  infency,  and  an  assertion  by  the 
husband  to  the  wifels  solicitor  that  he  was  of  age, 
but  it  also  proved  that  the  wife  knew  of  the  infency. 
One  of  the  Vice  Chancellors  decreed  that,  on  the 
grounds  of  misrepresentation  and  acquiescence,  the 
infency  was  no  defence,  and  made  a  decree  for  the 
plaintiff.  On  appeal,^-Held,  reversing  that  deci- 
sion, that  the  bUl  must  be  dismissed,  for  that  the 
case  upon  the  evidence  must  be  taken  as  if  the  feet 
of  infancy  had  been  stated  in  the  settlement;  that 
the  rights  of  the  husband  must,  as  to  the  ground  of 
acquiescence,  be  taken  to  be  the  same  as  on  the  day 
after  his  marriage ;  that  to  deprive  an  infent  of  the 

Erivilege  of  infency,  more  is  necesf aiy  than  shewing 
e  made  a  felse  representation,  for  it  must  be  proved 
that  the  party  to  whom  it  is  made  was  deceived,  and 
that  contracts  made  with  an  infent,  known  to  be  so, 
are  binding  on  those  who  enter  into  them,  for  infancy 
is  a  legal  privilege,  and  not  to  be  broken  in  upon  on 
alight  grounds.  NeUon  v.  Stoeker,  27  Law  J.  Rep. 
(r.8.)  Chanc.  760;  4  DeOex  &  J.  458. 

(C)  Disposition  of  Propirtt. 

An  infent,  without  shewing  that  he  had  ever  been 
in  possession  of  an  estate,  filed  a  lull  against  a  party 
(who  had  been  in  possession  under  an  alleged  agree- 
ment with  the  plaintiff^  ancestor  to  purchase)  to 
obtain  a  declaration  of  his  rights  and  for  an  account 
of  the  rents: — Held,  that  he  must  first  establish  his 
title  at  law,  and  notwithstanding  a  general  allega- 
tion that  the  defendant  admitted  the  plaintiff's  legal 
title,  a  demurrer  to  the  bill  was  allowed.  Orowtker 
V.  Crowther,  26  Law  J.  Rep.  (h.s.)  Chanc.  702;  28 
Beav.  305. 

Held,  also,  that  the  plnintifF  was  not  entitled  to 
treat  the  defendant  as  a  bailiff  accountable  to  him, 
his  entry,  though  made  during  infency,  being  under 
an  alleged  agreement  to  purchase  the  plaintiff*s 
interest  in  the  estate.    Ibid. 

A  party  in  possession  of  an  infent^  estate  under  a 
voidable  deed,  treated  as  his  bailiff,  and  made  to 
account  for  the  rents  for  more  than  six  yean  before 
the  filing  of  the  bUl.  Mcmtujf  v.  WiUiams,  22  Beav. 
452. 

(D)  Contbaots. 

A  sold  goods  to  an  infent,  and  delivered  them  to 
B  for  the  purpose  of  being  worked  up  by  him  far 
the  vendee.  The  vendee  afterwards,  and  after  a 
portion  of  the  goods  had  been  used  in  performance 
of  the  work,  went  with  A  to  Bis  shop,  and  desired 
that  the  remainder  might  be  returned  to  A :  B  there- 
upon said,  *'  I  will  return  them  or  pay  for  them  ^  at 
a  price  then  agreed  upon :— Held,  that  it  was  com- 
petent to  A  thus  to  rescind  the  contract  without 
writing ;  and  that,  supposing  the  agreement  so  to  do 
was  one  which  the  infant  himself  might  have  repu- 
diated, it  was  not  competent  to  B  to  object  that  the 
rescission  iras  void,  as  not  being  for  the  infent^ 
benefit  Jhufflat  v,  Wation,  17  Com.  B.  Rep.  685. 

An  infent  engaged  in  partnership,  for  entering 
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INFANT;  (E)  QvktMtAif. 


into  which  he  paid  l^OOZ.  which  h^  borm«<ed  of  bs 
■Mther  for  the  parpote.  Before  he  ttttaiaed  bis  m»jo- 
ritj  he  aignified  his  ditaent  from  (he  eoDtxect  The 
parties  with  whom  he  aeted  as  partner  became  bank* 
nipty  aad  afterwards  the  info&t  attamsd  twenty-one^ 
and  repudiated  the  oontraet.  He  soaght  to  prove 
against  the  bankrttp|te'  estate  for  the  1,5001.,  but  the 
proof  was  rejeeted  in  the  court  of  one  of  the  Com* 
miasioners: — H«ld,  on  appeal,  that  the  rejection  was 
proper,  for  that  he  eould  not  have  reoev«fed  back 
the  money,  either  before  or  after  he  came  of  agp> 
from  the  bankrapts  had  they  remained  solvent.  JS9 
parU  Taf^,  in  rt BwrrowM,  26 Law  J.  Rep.  {r.s) 
Bmtkt.  S6 ;  8  De  Gex,  M.  fir  O.  254. 

O  K,  one  of  two  partnen,  executed,  together  with 
bis  partner  and  another  person,  a  joint  and  several 
bond,  to  secore  money  lent  to  the  partnership.  As 
part  of  the  seenrity,  he  agreed  to  eflbct  a  policy  of 
asButanoe  on  his  life,  and  for  that  pwrpose  signed  a 
declarataott  that  he  was  of  the  age  of  twenty«twe 
years.  O  K  was^  in  liiet,  an  infant ;  aad  after  he 
attained  twenty*one  he  beeame  bankrupt.  The 
lenders  of  the  money  were  admitted  to  prove  against 
O  K'B  separate  estate;  and,  on  appeal, — HeM,  that 
the  fraudulent  misrepresentation  of  O  K,  tbe  bank- 
nipt,  as  to  age,  rendered  him,  although  an  infant^ 
JiaUe  in  equitv  to  the  debt,  and  the  appeal  was  dia- 
misfled.  Ex  jp4nii  The  Unity  JokU^Siook  MfiUwU 
BamJnng  Aaaoc.,  in  re  King,  27  Law  J.  Rep.  (n.s.) 
Bankr.  8S ;  8  De  Get.  &  J.  63. 

An  infiint  on  coming  of  age  may  ratify  securities 
l^ven  by  him  during  his  minority  without  receiving 
any  forther  consideration,  but  he  must,  on  the  occa- 
sion, have  foil  knowledge  and  complete  iaformation 
respeeting  tbe  transaction.  Kay  v.  Bmiik,  21  Beav, 
522. 

The  plaintiff  had  during  his  minority  accepted 
bills  to  a  considerable  amount,  which  he  handed  to 
-A,  who  raised  money  on  them  fnm  B  and  C  in  whoae 
hands  the  bills  had  remained*  Immediately  on 
coming  of  age  the  plaintiff,  in  the  belief,  brought 
about  by  the  misrepresentations  of  A,  B  and  C,  that 
the  bills  were  in  circulation  and  that  they  had  bought 
tliem  up  for  the  plaintiff,  gave  to  B  and  C  securities 
for  the  auMmnt  of  the  bills  in  their  hands.  The  bills 
were  set  aside,  unconditionally,  on  the  ground  of  the 
misrepressntation  and  the  want  ef  due  information. 
Ibid. 

(E)    GlTAB^IAV. 

Observations  as  to  the  duty  of  guai^ians  to  watch 
oyer  their  wards.    Kay  v.  JahnMUm,  21  Beav,  5d6; 

•(F)  CuflTOtT  Of. 

The  Court  of  Chaooeiy  cannot  decide  npoit  the 
enstody  of  infoats  simply  with  reforence  to  what  is 
most  for  their  beneBt,  and  cannot  interfore  with  the 
rights  of  a  father,  nnkss  he  so  conducts  himself  as  to 
lender  it  eawatial  to  the  safety  and  welfore  of  the 
ebildren  in  some  serioniand  important  respect,  eKher 
physically,  intslleetually  or  morally,  that  they  should 
be  removed  from  his  custody.  In  rs  Curtn,  28 
Law  J.  Rep.  (v.8,)  Chanc  458. 

Upon  petition  by  a  wife  for  Uie  custody  of  her 
children,  after  having  obtained  a  decree  of  judicial 
separation  against  her  husband  in  the  Matrimonial 
Gourt  on  the  ground  of  cruelty,  this  Court  held, 
upon  the  affidavits  and  circumstances  brought  for- 
waid,  that  thera  ware  do  grounds  for  attributing  such 


undue  hanhnesi^  severity  or  cruelty  to  the  husband, 
with  regard  to  his  children,  as  to  render  him  unfit  to 
have  the  management  of  them,  and  dismissed  the 
petition.    Ibid. 

(G)  Ward  of  Court. 

[Mourtin  v.  Fw$Ur,  7  Law  J.  Dig.  835 ;  7  De  Q^il^ 
M.  &  G.  98.] 

A  female  ihfont  ward  of  covrt  entitled  to  real  an4 
personal  estate  was  married  without  the  leave  of  the 
Court,  and  the  Court  ordered  a  settlement  to  ba 
made  escluding  the  husband,  and  gave  Ae  wifo  a 
power  of  appoinlxnent.  The  settlement  was  eve* 
cuted  by  her  after  she  attained  twenty-one,  but  it 
contained  no  conveyance,  and  was  not  acknowledged 
by  her  pursuant  to  the  statute  8  &  4  WilL  4.  c.  74. 
The  wife  afterwards' became  entitled  to  more  real 
estates,  and  a  forther  settlement  was  ordered ;  but 
she  died  before  it  was  affirmed,  having  made  a  will 
in  exercise  of  the  power  in  fovonr  of  W  W.  The 
4>wner  of  the  newly-acquired  real  estata  had  during 
his  life  covenanted  to  charge  a  sufficient  portion  of 
it  vritfa  an  annuity  of  20d{.  The  heir-at-law  of  the 
ward  claimed  all  her  real  estate,  and,  as  to  that 
lastly  acquired,  that  the  covenant  to  charge  the 
annuity  should  be  satis6ed  out  of  the  covenantor's 
personal  estate,  if  sufficient ;  and  the  Court,  affirm- 
ing a  decree  of  the  Master  of  the  Rolls,  held,  in 
fovour  of  the  heir-at>law,  first,  that  the  real  estate 
pasted  to  the  heir,  for  that  the  power  of  appoint- 
ment was  not  validly  created,  the  settlement  not 
baring  been  acknowledged  by  the  wife;  and,  so- 
oondly,  that  the  personal  estate  was  the  primary 
fond  for  the  payment  of  the  annuity.  Fidd  v. 
Moore  and  Field  v.  Brornn^  25  Law  J.  Rep.  (a.B ) 
Chanc.  66;  7  De  Gex,  M.  &  G.  691;  24  Law  J. 
Rep.  (V.B«)  Chanc.  161 ;  10  Bear.  176. 

A  power  of  appoiniment  over  her  real  estate  cafi 
be  reserved  to  an  adult  woman  by  an  ante-nuptisi 
■agreement  for  a  settlemant,  but  cannot  be  io  by  a 
post«nuptial  settlement    Ibid, 

A  female  iniknt  cannot  contract,  Dor  cati  h^r 
parents  or  guardians  for  her,  for  a  power  of  appoint- 
ment to  her  over  her  real  estate ;  nor  has  the  Court 
of  Chancery  any  greater  power  to  contract  for  ks 
infbnt  wards  as  to  their  real  estate.  No  valid  sei- 
tlement  of-  a  femaU  infants  real  estate  can  be  made 
upon  her  marriage  by  virtue  of  any  agreement  by 
her,  or  h6r  parents  or  guardians,  or  by  Xht  authority 
of  tiiis  Court,     Ibid. 

Upon  the  manriage  of  two  infants,  one  being  a 
ward  of  Court,  the  Court  has  no  power  to  compel 
a  settlement  to  be  made  by  either  of  them  during 
minority,  even  of  the  infont  Ward^  porsonal  estate. 
Ibid. 

A  Roman  Catholic  gentleman  nbarried  a  lady  of 
the  tame  persuasion.  A  son  was  bom  a  few  days 
after  the  death  of  the  fother.  The  child  was  baf>- 
tised  in  the  Roman  Catholic  foith,  and  was  for  five 
years  brought  up  by  his  mother  as  a  member  of  that 
Chureh.  The  mother  then  became  a  member  ef 
the  Church  of  England,  and  fbr  four  years,  without 
any  proved  remonstrance  on  the  part  of  the  hus- 
band's relations,  who  were  all  Roman  Catholics,  she 
brought  the  child  up  as  a  Protestant.  The  hutbsnd's 
relations  filed  a  bill  to  make  the  infant  a  ward  of 
Court,  and  to  have  the  paternal  uncle  appointed  his 
guardian^    The  Master  of  the  Rolls,  without  ieeiiig 
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the  boj,  who  wis  then  tan  ymn  M,  appointoi  fail 
Bioth«r  lole  gnudian;  aad,  on  appeali  the  Loirdi 
Jmdoeiy  after  having  an  interriew  with  the  inianti 
aOnnedtliedeoiiioa.  Siouri^n  w*  8i<mrtfm,  2^  Iaw 
J.  Rep.  (H.S.)  Ohaae.  81^4. 

In  determining  the  eourte  of  edoeation  of  an  infant 
waid  of  the  Gouit,  .the  Court  will  aa  a  generai  rule 
direct  the  infont  to  be  brought  up  in  the  religion  of 
his  £ithcr,  unham  it  aeei  rcnon  to  oonttder  that  the 
benefit  of  the  in&nt  will  be  Mcrifioed.  Where  the 
Either  haa  not  expretied  any  wiah  on  the  subject, 
and  ihe  ihild  hae  been  educated  in  a  faith  different 
froin  that  of  his  father,  and  theie  has  been  dehij  in 
applying  to  the  Court,  during  which  the  diild  has 
received  strong  religious  impressions  sontrary  to  those 
ef  his  AUher,  the  Court  will  not  disturb  them.  Ibid. 

The  Court  will  examine  the  infant  in  such  a  case, 
in  order  to  ascertain,  not  the  wishes  of  the  infant, 
but  what  will  be  lor  its  benefit,  and  act  accordingly. 
Ibid. 

Money  belonging  afanolatriy  to  a  young  lady  under 
age  having  been  paid  into  court  under  the  Trustees' 
lUliflf  Act,  and  an  older  made  upon  petition  under 
that  aot  for  payment  of  part  of  the  dividends  to  her 
testamentary  guardian  for  her  maintenance,  in  por- 
snanee  of  an  older  lor  an  allowance  for  her  mainte^ 
nanee  made  upon  an  application  at  chambers:— 
Held,  that  the  infflnt  was  made  thoeby  a  ward  of 
Court    InreS^d§e*9  Settlement,  ^Kuj  A,  J,  219. 

(H)  Actions* 

The  plaintiff,  a  child  of  five  yean  oU,  was  under 
the  can  of  his  grandoiother,  who  puichaiwd  a  ticket 
for  herself  and  another  for  him,  itom  A  to  B  on  the 
defeodaols'  nilway.  While  crossing  the  line  at  A, 
to  be  lendy  for  their  train,  they  were  both  knocked 
down  and  injured  by  another  train.  The  accident 
was  partly  owing  to  the  defendants^  nc^igenoe,  but 
these  was  also  such  negligence  on  the  part  of  the 
grandasothcr  as  would  have  prevented  her  from  re* 
covering  from  the  defendants;  "Held,  that  there 
was  a  complete  idcntiftcation  of  the  plaintiff  with  the 
gmndmother,  and  that  by  leison  of  her  xicgligenoe 
the  action  in  bis  name  could  not  he  maintained^ 
WaeU  V.  ike  Nortk-Saetem  JUml  Co.,  27  Law  J. 
Jtep.  (v^  aB.  4174  £.  B.  &  R  71». 

Wheie  an  attomey  had  been  employed  by  the 
ftfehor  of  an  infant  to  bring  an  action  for  a  psnonal 
Injnry  to  the  infanty  on  the  understanding  that  in 
the  event  of  his  recovering  damages  he  would  not 
charge  eKtsa  coftii  and  he  did  recover  damages,— 
Held,  that  the  mfent,  by  his  father,  could  sue  the 
attorney  for  the  damagis,  and  that  the  attorney  could 
not  detain  any  pait  for  extra  co0t%  even  although, 
through  defect  in  plaintiff's  evidence  in  the  original 
action,  and  .other  circumstances*  such  costs  had 
turned  out  grsater  in  amount  than  could  have  been 
expected.  CoUim  v.  JSrook,  28  Law  J.  Rep.  <n.b.) 
£xch.  14d;  4  Hurl.  &  N.  270:  afiirmed  by  the 
£xche<|uer  Chamber,  29  Law  J.  Rep.  (ir.i.)  Ezoh. 
256s  6  Hud.  &  N.  700. 


salaries  in  a  Schedule  to  the  Act  to  amfnd  the  Acts 
relating  to  County  Courts,  supplied  by  20  ft  21  Vict. 
e.  36.— Re-arrangement  of  the  districts  of  the  conaty 
courts  among  the  Judges  thereof  enacted  by  21  ft  22 
Viet.  c<  74.-^The  jl2nd  section  of  ihe  act  <*  for  the 
more  easy  recovery  of  small  debts  and  demands  in 
England^  ropealed,  and  foitber  provision  made  in 
lieu  thereof,  by  22  Vict,  c  6;  27  Law  J.  fitat.  9,-^ 
Abolition  of  manor  courts  and  the  better  recowry  ef 
■mall  debts  in  Ireland  enacted  by  22  Vict,  c  14.— 
Power  of  imprisonment  for  small  debts  eaerdeed 
by  the  county  court  Judges  limited  by  22  &  23  Vict 
c.  57.] 

(A)  JuDoss:  Authority  or  Deputt  Judoi. 

.(B)  OrricKBS* 

(a)  Vacation  of  Cffice. 
{b)  Duties  and  Liabilities. 

(C)  JUBISDIOTIOH  OF  TB9  COUBT. 

(a)  When   conewrent    vith   At   Superior 

Cowrte. 
(h)  Title  to  Lmi  in  qwetien. 
(cj  Wh>leCaumof4cti<m¥nadnth4JHdri€jt^ 
(d)  Beeideiaee  ^  <kGqmrt  Jwitdiction, 
{e)  Leyaeiet. 
(J)  Friendly   Societiet:   JHepniM   iftweeik 

Memhen  a»d  Officers* 
^^  Insolvent:  Creditors'  PetUiosL 
(A)  To  commit,  after  JHeckarffs  y/nier  Ineol' 

vent  Act, 
(i)  PfoldbiiMn, 

(D)  PBAoncn:  NbwTbiaIm 

(E)  CoiTB :  JvuBDionoir  to  awabd. 

(F)  Afthokivt  or  thb  Svpbbiob  Coobti. 

(a)  Mandamus, 

(b)  RuU. 

(c)  Staying  Proceedings* 
(6)  Removal  or  Oavsbb. 

Ih)  ArPEAIi  to  T9B  SUfJ^ElOR  Co«BT9< 

(a)   When  it  lies. 

{b)  Stating,  Signing,  and  Altering  Case. 

(c)  Notice  amd  Security  for  Costs. 
( I )  Landlobd's  Rights  on  Sf  izube  or  Goods, 
(K)  Abuse  qt  Pbooess. 


INFERIOR  COURT. 

[See  Cons  (B)  <c).] 

[The  acts  relating  to  the  county  courts  amended 
by  19  &  20  Vict  c.  108.— An  omissioBas  to  certain 


(A)  JiTDOEs :  Authobitt  or  Deputt  Jitdoe. 

A  plaint  wii  heard  befose  a  deputy  Judge  of  a 
oounty  court,  and  he*  afVer  the  death  of  the  Judge 
whose  deputy  he  was,  sent  a  written  statement  of  bis 
decision  to  the  late  Judgeli  successor,  who  received 
and  entered  it  as  his  judgment  The  Court  (without 
eapiessly  deciding  that  the  judgment  so  enteied  wai 
void)  granted  a  rule  ntsi  for  a  prohibition  against 
proceeding  upon  it  in  order  to  give  the  parties  an 
opportunity  of  applying  to  the  new  Judge  for  a  re- 
bearing.  In  f«  Mvey  v.  M'Parieme,  4  Com.  B.  Rep. 
718. 

(^  OmoEBS. 

{a)  Vacatinin  of  Qfice. 

Under  aa  appointment,  pursuant  to  fi  &  10  Vict 
c.  95.  s.  25,  of  two,  to  execute  jointly  tbe  office  of 
clerk  to  a  county  court,  the  death  oit  one  does  not 
vacate  the  office  as  to  the  other.  The  Queen  v.  Wake^ 
27  Law  J.  Rep.  <e.b.)  Q.B.  11;  8  £.  &  B.  384. 


soo 
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(&)  Dudet  and  LidbUitia. 

The  aanstant  clerk  of  a  ooanty  oonrt  is  "  an  officer 
of  the  court  **  within  the  meaning  of  the  29th  lection 
of  the  9  &  10  Vict  c.  95,  as  explained  by  the  18  & 
14  Vict  e.  61;  and  is  therefore  liable  to  the  penalty 
imposed  by  section  30.  if  he  practises  as  an  attorney 
Sb  the  court.  Adsrwfd  v.  OiU,  26  Law  J.  Bep%  (n.s.) 
Q.B.111;  5E.  &B.  808. 

An  application  by  the  high  bailiff  of  a  county  court 
to  a  deputy  Judge  of  such  Court,  for  a  warrant, 
under  the  statute  14  &  15  Vict  c.  52.  a.  1,  and  the 
obtaining  and  issuing  of  such  warrant  by  the  high 
bailiff,  is  not  a  proceeding  in  the  county  court,  within 
the  statute  9  &  10  Vict.  e.  95.  as.  29.  and  SO,  by 
which  it  is  made  penal  for  the  officers  of  the  county 
court  to  be  directly  or  indirectly  engaged  as  attorney 
or  sgent  for  any  party  in  any  proceeding  in  that  court 
Wardm  v.  Stone,  26  Law  J.  Bep.  (n.b.)  Q.B.  200; 
7  £.  &  B.  603. 

Upon  an  interpleader  summons, under  9  &  10  Vict. 
c.  05.  s.  1 18,  the  Judge  of  the  county  court  had  de- 
cided that  the  goods  seised  were  the  goods  of  the 
claimant)  but  no  complaint  had  been  made  before 
him  as  to  the  breaking  and  entering  the  house  of  the 
claimant  The  claimant  afterwards  brought  an  action 
against  the  bailiff  of  the  county  court  for  breaking 
and  enteriog  his  house  and  taking  his  goods,  under 
colour  of  a  warrant  of  execution,  and  reoovered 
damages;  whereupon  the  bailiff  applied  for  a  rule  to 
stay  the  proceedings,  upon  the  ground  that  a  claim 
had  already  been  made  and  adjudicated  upon  in 
ruspect  of  the  same  cause  of  action:  the  Court 
refused  to  inteifera.  Mercer  r.  Skmbwriff  2  Hurl,  ft 
N.  155)  note« 

{Q  JUBUDIOTIOM  or  THB  COUBT. 

{a)  When  eonewrrent  vfUk  die  Superior  Cowrie, 
{Lake  ▼»  BuOer,  5  E.  &  B.  92 ;  6  Law  J.  Dig.  838.] 

Messrs.  P  &  Co.  kept  a  receiving*house  in  U. 
Street,  within  the  jurisdiction  of  the  County  Court 
of  S,  and  received  goods  there,  as  agents  for  the 
defendants  and  other  railway  companies,  to  be 
transmitted  by  their  respective  railways,  and  gave 
receipts  in  the  names  of  the  companies: — Held, 
that  the  defendants  did  not  carry  on  buaness  within 
the  jurisdiction  of  the  County  Court  of  SL  under  the 
128ih  section  of  the  County  Courts  Act  9  &  10  Vict, 
c  95.  Minor  ▼.  the  London  and  North-  Weetem 
Rail.  Oo,y  26  Law  J.  Kep.  (if.8.)  C.P.  39;  1  Com. 
B.  Rep.  N.S»  825. 

Where  the  plaintiff  carries  on  business  in  the  dis- 
trict of  one,  and  the  ddendant  dwells  or  carries  on 
business  in  that  of  another  of  the  metropolitan  county 
courts^  but  the  plaintiff  dwells  more  than  twenty 
miles  from  the  defendant,  the  plaintiff  has  the  option 
of  suing  in  the  superior  Courts,  under  the  9  &  10  Vict 
c.  95>  8%  128,  notwithstanding  the  18th  section  of  the 
1 9  &  20  Vict  c.  108.  Waterlow  v.  Dobeon,  27  Law 
J.  Rep.  (U.S.)  Q.B.  54;  8  £.  &  B.  585. 

By  the  City  of  London  Small  Debto  Court  Act, 
1852,  (15  &  16  Vict  c  Ixxvii.)  s.118,  aU  actions 
which  before  the  act  might  be  brought  in  the  supe- 
rior Courts,  where  the  plaintiff  dwells  more  than 
twenty  miles  from  the  defendant,  may  be  brought  in 
the  superior  Court,  at  the  election  of  Uie  plaintiff. 
The  plaintiff,  a  member  of  parliament,  had  a  house 


in  London  (within  twenty  mfles  of  the  defendant) ,'in 
which  he  resided  only  for  about  three  months  in  the 
year,  in  order  to  attend  in  parliament,  and  he  rended 
chiefly  the  rest  of  the  year  al  his  iron-works  in  the 
country  (more  than  twenty  miles  from  the  defendant), 
and  he  was  residing  there  at  Uie  time  when  he 
brought  an  action  in  this  Court,  for  a  cause  within 
the  jurisdiction  of  the  City  Small  Debts  Court,  in 
which  he  recorered  not  more  than  50t: — Held,  tliat 
the  plaintiff** dwelt"  in  London,  and  therefore  did 
not  dwell  more  than  twenty  miles  from  the  defendant, 
and  that  the  defendant  was  entitled,  under  section 
119,  to  enter  a  suggestion  to  deprite  the  plaintiff  of 
costs.  BaUejf  v.  Bryant^  28  Law  J>  Rep.  (ir.s.) 
Q.B.  86;  1  E.&E.  840. 

The  word  **  dwells,**  in  section  128.  of  the  9  &  10 
Vict  c.  93,  which  proTides  that  actions  may  be 
brouffht  in  the  superior  Court  where  the  plaintiff 
dwelu  more  than  twenty  miles  from  the  defendant, 
refers  to  the  plaintiffs  ordinary  dwelling;  and  a 
plaintiff  temporarily  in  custody  in  a  gaol  at  the  time 
of  action  brought  does  not  dwell  there  within  the 
meaning  of  that  section.  Dwnekm  y.  Pattereon^  28 
Law  J.  Bep.  (n.s.)  C.P.  97;  5  Com.  B.  Rep.  N.S. 
267. 

Where  the  Judge,  before  whom  an  action,  which 
might  hate  been  brought  in  the  county  court,  is 
tried,  is  of  opinion  that  there  was  not  sufficient 
ground  for  bringing  it  in  the  superior  Court  and 
therefore  refuses  to  make  an  order,  under  the  15  &  16 
Vict  c.  54.  s.  4,  entitling  the  plaintiff  to  costs,  the 
Court  will  not  review  his  decision  unless  it  is  satisfied 
that  he  has  acted  on  an  erroneous  view  of  the  fects 
or  the  law  of  the  case.    Ibid. 

The  plaintiff  had  two  permanent  dwelling-places, 
one  situate  less,  the  other  situate  more,  than  twenty 
miles  from  the  defendant;  at  the  time  of  action 
brought  in  the  superior  Court  for  a  cause  within  the 
jurisdictioa  of  the  county  court,  he  was  residing  with 
his  femily  at  the  latter :-^Held,  that  the  superior 
Court  had  concurrent  jurisdiction  with  the  county 
Court  within  the  meaning  of  the  9  &  10  Vict  c.  95. 
s.  128,  and  that  the  pliuntiff  was  entitled  to  his  costs 
under  the  15  &  16  Vict  c.  54.  s.  4:  differing  from 
the  decision  of  the  Court  of  Queen's  Bench  in 
BaUey  y.  BryamL  BuUer  v.  Ablewhite,  28  Law  J. 
Rep.  (ir.8.)  C.P.  292;  6  Com.  B.  Rep.  N.S.  740. 

Three  years  before  action  brought  the  plaintiff 
hired  a  house  at  Margate,  and  from  that  time  had 
his  wife,  femily  and  servants  permanently  established 
there,  he  and  his  family  occupying  that  house  as 
their  dwelling  and  home.  He  at  the  same  time 
cairied  on  business  as  a  law-stationer  in  London,  and 
occupied  three  houses  there.  He  was  in  the  habit 
of  passing  three  or  four  days  of  each  week  in  London, 
occupying  two  rooms  in  one  of  the  houses,  which 
rooms  had  been  fitted  up  for  his  residence  while 
staymg  in  town.  He  always  absented  himself  from 
London,  and  resided  with  his  femily  at  Margate 
whenever  his  business  would  allow.  In  the  winter 
and  early  spring  he  was  usually  in  London  four  days 
in  each  week;  during  the  rest  of  the  year,  he  was 
usually  in  Margite  three  and  occasionally  four  days 
in  the  week.  On  the  day  upon  which  the  action  vras 
brought  he  was  in  London;  but  when  the  writ  was 
issued  he  was  on  his  way  to  Maigate.  The  defen- 
dant dwelt  in  London,  more  than  twenty  miles  from 
Maigate.    At  the  trial,  the  jury  gave  the  plaintiff  a 
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▼eidict  for  12t:— Held,  that  the  plaintiff  dwelt  at 
Margate,  and  not  in  London,  and,  therefore,  that  he 
was  entitled  to  hit  coats  in  the  action.  Kerr  y, 
Mofiui,  29  Law  J.  Rep.  (ir.s.)  Q.B.  70. 

The  plaintiff  had  two  permanent  places  of  resi- 
dence,-—one  in  London,  where  the  defendant  dwelt, 
and  where  the  cause  of  action  accrued, — ^the  other 
more  than  twenty  miles  flrom  London*  At  the 
time  of  bringing  the  action,  the  plaintiff  was  living 
with  his  fiimily  at  his  country  residence : — Held,  a 
esse  of  concurrent  jurisdiction,  and  that  the  plaintiff 
was  entitled  to  costs  under  the  15  &  16  Vict.  c.  54. 
s.  4.  BiUkr  Y.  Ahkn^Ue,  6  Com.  B.  Rep.  N.8.  740. 

(5)  TUle  to  Land  in  Question. 

The  county  court,  or  two  Justices,  have  exclu- 
sive jurisdiction  to  try  an  action  for  the  recovery  of 
money  paid  by  parish  authorities  for  the  abatement 
of  a  nuisance,  and  the  costs  thereof,  under  the  11  &  12 
Vict.  c.  128.  i.  S,  the  Nuisances  Removal  Act, 
although  the  title  to  land  may  be  in  question.  The 
OMortSame  of  the  Poor  offfertford  Union  v.  Kimp- 
(on,25  Law  J.  Rep.  (if.8.)  M.C.  41 ;  U  Exch.Rep. 
295. 

On  a  plaint  in  the  county  court,  brought  by  a 
landlord  against  his  tenant  for  the  recovery  of  a 
small  tenement  (under  19  &20  Vict.  c.  108.  s.50), 
where  the  defendant  sets  up  as  a  defence  that  he  has 
given  up  possession  to  a  third  party,  who  made  a 
land  Jide  claim,  the  Judge  ought  not  to  refuse  to 
hear  the  case  on  the  ground  that  title  comes  in  qnes- 
tion,  until  he  has  ascertained  and  decided  that  the 
defendant  gave  up  poaseision  by  compulsion ;  because 
if  he  gave  it  up  voluntarily,  he  would  be  estopped 
from  setting  up  the  third  person's  title  against  his 
landlord's,  and  the  Court  would  have  jurisdiction. 
In  re  Bmiry  v.  £wmeU^  27  Law  J.  Rep.  (n.s.)  C.P. 
216;  4  Com.  B.  Rep.  N.S.  423. 

A  was  found  taking  aand  from  premises  in  the 
occupation  of  B  (under  a  lease),  and  was  given  into 
pnstody  by  B  on  a  charge  of  stealing  it.  On  appear- 
ing before  a  magistrate,  A  denying  that  B  had  .any 
right  to  the  land,  the  charge  was  dismissed  as  involv- 
ing a  question  of  title.  A  afterwards  sued  B  in  the 
county  court  for  false  imprisonment.  A  prohibition 
having  issued  under  a  Judge's  order, — ^the  Court  set 
it  aside,  on  the  ground  that  no  question  of  title  could 
arise  on  the  hearing.  EvenfiM  v.  Newman,  4  Com. 
B.  Rep.  NJ3.  418. 

(c)  Whole  Caute  of  Action  wiihin  the  District. 

The  defendant,  by  a  letter  written  and  posted  out 
of  the  district  of  a  particular  county  court,  ordered 
the  pluntiff  to  do  certain  work;  the  letter  was 
received  and  the  work  done  by  the  plaintiff  within 
the  district  A  plaint  having  been  issued  from  that 
county  court  to  recover  the  price  of  the  work, — 
Held,  that  the  whole  cause  of  action  arose  within 
the  district,  and  the  county  court  had,  therefore, 
jurisdiction,  under  the  9  &  10  Vict.  c.  95.  s.  60.  In 
the  mmtter  of  a  jploant  ofNelooombe  v.  De  Itoos,  29 
Law  J.  Rep.  (ba.)  Q.B.  4. 

((2)  JResidence  to  acquire  Jurisdiction. 

It  IS  no  objection  to  the  jurisdiction  of  a  county 
court  (under  the  last  County  Courts  Act,  19  &  2*0 
Vict,  c  108.  S.18.)  that  the  plaintiff  has  become 
ttsident  within  the  district  of  the  court  for  the  very 


purpose  of  giving  it  jurisdiction;  provided  that  the 
residence  was  actually  and  hondfide^hnd  not  colour- 
ably  and  coUusively,  acquired  before  the  issuing  of 
the  summona  Massty  v.  Burton^  27  Law  J.  Rep. 
(n.8.)  Exch.  101;  2  Hurl.  &.  N.  597. 

(«)  Legacies. 

[See  Injunction  (B),  Neighbour  v.  Broton.] 

A  testator  bequeathed  to  the  defendant  100^.  in 
trust  to  pay  that  amount  to  the  plaintiff  on  his 
attaining  twenty-one  years,  and  in  the  mean  time  to 
invest  it  and  to  pay  the  plaintiff  the  interest,  with 
power  to  the  defendant,  whom  he  styled  **  trustee,'* 
to  advance  either  the  part  or  the  whole  for  the  edu- 
cation, &C.  of  the  plaintiff,  or  otherwise  for  his 
benefit  during  his  infeney.  The  plaintiff,  on  attain- 
ing his  majority,  sued  the  defendant  in  the  county 
court  for  the  residue  of  the  lOOiL,  part  having  been 
applied  pursuant  to  the  terms  of  the  will: — Held, 
that  the  county  court  had  no  juriKliction,  the  1002. 
not  having  been  given  as  a  legacy,  but  by  way  of 
trust.  PhiUips  v.  ffewston,  25  Law  J.  Rep.  (n.s.) 
Exch.  188;  nom.  Mewstan  v.  Phillips,  11  Exch. 
Rep.  699. 

(/)  Friendly  Societies :  Disputes  between  Members 

and  Offidrs, 

.  The  18  &  19  Vict  c.  63.  a  41.  gives  the  county 
court  jurisdiction  to  decide  disputes  between  mem- 
ben  and  officers  of  friendly  societies  certified  under 
that  act;  and  by  section  44,  in  the  case  of  societies 
the  rules  of  which  have  not  been  certified,  disputes 
are  to  be  settled  as  in  the  case  of  certified  societies, 
provided  a  copy  of  their  rules  is  deposited  with  the 
registrar :— ^Held,  that  this  does  not  give  the  county 
court  jurisdiction  where  the  rules  of  a  society  are 
deposited  with  the  registrar  after  the  dispute  arises, 
but  before  the  plaint  is  entered  in  the  county  court. 
The  Queen  v.  Trafford;  In  re  Smith  v.  Pryse,  26 
Law  J.  Rep.  (n.s.)  Q.B.  95;  7  E.  &  B.  339. 

(g)  Insolvent :  Creditors^  Petition. 

Under  the  10th  section  of  the  10  &  11  Vict  c.  102, 
coupled  with  the  provisions  of  the  1  &  2  Vict  c.  1 10, 
the  Court  for  the  relief  of  Insolvent  Debtors  has 
power  to  refer  the  petition  and  schedule  of  an  insol- 
vent to  the  Judge  of  the  proper  county  court,  and 
the  Judge  has  jurisdiction  to  hear  and  adjudicate 
thereon,  where  the  petition  is  by  creditors  as  well  as 
where  it  is  by  the  insolvent  himself.  Eac  parte  Oreen- 
wood,  27  Law  J.  Rep.  (n.s.)  Q.B.  28 ;  notoi.  B.  v. 
Dowling,  8  E.  &  B.  605. 

{h)  To  Commitf  afier  Discharge  under  Insolvent  Act* 

The  jurisdiction  of  a  Judge  of  a  county  court  to 
commit  a  defendant  to  prison  by  warrant  upon  a 
judgment  summons,  issued  under  the  9  &  10  Vict 
c  95.  s.  99,  is  at  an  end  after  the  defendant  has 
obtained  a  valid  order  of  discharge  under  the  Insol- 
vent Debtors  Act,  upon  a  petition,  the  schedule  to 
which  contains  the  judgment  debt.  In  re  Oopdand 
V.  Hose,  26  Law  J.  Rep.  (n.8.)  Q.B.  251 ;  7  E.  &  B. 
679. 

(i)  Prohibition. 

A  plaint  was  brought,  in  the  County  Court  of 
Wiltshire,  for  (as  stat^  in  the  particuLars)  **  that  the 
defendant  did  assault  and  imprison,  and  did  detain 
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io  cneftodir  the  wife  of  the  plaintiff  without  amj  mi« 
aoBaMe  or  probahle  cauM."  The  evidence  adduced 
at  the  beahag  of  the  case  shewed  that,  upon  an  un« 
founded  niapicion  of  the  plaintiff's  wife  baring  com- 
mitted a  felony^  the  defendant  ha^  not  merei j  made 
a  complaint  and  chaige  to  a  policeman,  but  had 
exptessly  directed  him  to  follow  her  and  take  her 
into  cufltody,  whieh  the  policeman  accordingly  did* 
Some  circnm»t«Bces  also  appeared  in  eridenoe  which 
were  properly  the  subject  of  an  action  for  maiicioaa 
proaeeation : — ^Held,  that  the  plaint  being  for  tre»> 
pass  and  false  impritonment,  which  was  witiiin  the 
jurisdiotion  of  the  county  eouit,  it  was  no  neund  for 
a  wdt  of  prohibition  that  the  Judge,  ia  his  Judgment» 
had  used  ezpneasioni  fnm  which  it  appeand  thai  he 
had  dealt  with  tho  fiMts,  upon  the  queation  of  dam* 
tge%  as  if  it  worn  a  eaae  for  malicious  pimeowtion. 
in  re  Ckinen  w.  JSavofft,  26  Law  J.  Bep.  (■.&)  Q^B. 
85;  5£.  &B.697. 

Upon  a  question  of  prohibition  to  the  county 
court,  the  Court  will  look  not  merely  at  the  plaia4 
fund  paiticularsy  but  at  the  actual  focta.  And  if,  upon 
the  partJculars,  eoupled  wkh  thefocftsi  it  appeas  that 
the  claim  is  in  substance  for  damage  arising  out  of  a 
matter  excluded  from  the  jurisdiction  of  the  Court 
(as  malidoufl  proeecutton),  a  prohibition  will  be 
granted,  ffvni  v.  the  South  Skifordskirt  Bail,  Co., 
2$  Lair  J.  Rep.  (vs.)  Ezeh.  874  (  2  HufL  A  N. 
4^1. 

Tbu^  where  the  plaint  was  for  expenses  incurred 
and  loss  of  time  by  the  plaintiff  in  attendances  hefore 
the  magi^bates,  on  a  cbai|{e  by  the  etation^master 
of  the  defendants  (a  lailway  company)  against  the 
plaintiii^  when  the  same  was  dismissed ;  and  it  ap« 
peapsd  on  the  affidavitB  that  the  plaintiff  had  been 
•unmoaed  for  ridii^  in  the  carriages  cf  the  eom« 
paay  without  having  first  paid  his  fora ;  and  that  the 
chaige  had  been  dismisBed,  and  ooats  ordered  to  he 
paid  to  him,  and  that  iheie  was  no  contract  or  trana. 
action  between  the  plaintiff  and  the  company,  except 
the  above: — Held,  that  an  order  for  a  writ  of  prohi- 
bition had  been  rightly  issued,  the  real  claim,  if  any, 
bedngfor  malidoua  proaectttAoa,  aod  Ae  plaint  being 
a  mere  evanon  of  the  County  Courts  Act,  9  &  10 
Vict.  o.  96. 0. 68,  taking  away  irom  the  county  courts 
junadiction  in  cases  of  malioioua  proseeiitioa.    lbid« 


(D)  Fraction:  Nvw Trial. 

A  county  court  Judge  having  onoe  aeftisad  to 
grant  a  new  trial  under  the  power  confoited  on  him 
by  die  0  &  10  Vict.  c.  96.  s.  89,  kfunOue  qfioio^ 
and  cannot  grant  one  afterwards,  on  changing  his 
mi|id.  €fr€<tt  NoHhem  fiaU.  Co.  v.  Moeaop,  25 
Law  J.  Rep.  (ir.8.)  C.P.  23;  i7  Com.  B.  Rep.  130. 

Inferior  Courta  have,  generally  apeakiag^  no  right 
to  giant  new  trials  without  the  aid  of  a  statutory 
power  to  do  so.    ibid. 

(E^  Co0T8 :  JuaiBpioTioir  to  awa.RP. 

The  Judge  of  the  county  court  has  no  jnrisdiotion 
io  awasd  cents  to  the  defendant  when  it  appears  that 
title  to  land,  &c.  comes  in  question.  Xmqferd  v. 
Partridge,  26  Law  J.  Rep.  (ir.s.)  Exch.  147;  1 
Hurl.  &N.  621. 

Section  79.  of  the  County  Courts  Act,  9  &  10  Vict. 
c.  95,  giving  power  to  <the  Judge  to  awacd  costs  in 
cases  of  fiuloro  of  proef  on  the  part  of  the  plaintiff, 
does  not  apfJy  where  the  ^ase  is  out  of  the  juiiadio^ 


tion  of  the  Court,  but  only  where  there  is  a  foQare  of 
proof  in  cases  within  the  jurisdiction.     Ibid. 

Section  88.  of  the  same  acA  in  like  manner  only 
anplies  to  cases  within  the  juiiadiction  of  the  county 
court.     Ibid.  • 

Where  a  oonaty  court  Judge  has  taken  time  to 
coniader  as  to  nonsuiting  a  plaintiff,  on  the  ground  of 
want  of  jurisdiction,  by  reason  of  the  title  to  land 
coming  ia  question,  and  a  prohibition  issued  hefore 
he  had  decided,  and  he  then  nonsuited  the  plaintiff 
and  awarded  coeta  of  nonauit  to  the  dofondant,  the 
writ  of  prohibition  waa  made  abaolute.     Ibid. 

Under  the  last  County  Courta  Act,  19  &  20  Vict, 
c.  108.  8. 42,  the  doctrine  th^t  prd)ihition  as  to  oasea 
in  county  courts  is  taken  away  from  the  superior 
Courts,  must  depend  upon  the  question  whether  the 
prohibition  ahould  go  or  not.    Ibid. 

(F)  Authority  of  the  Superior  CouBTe. 

(a)  Mandamue* 

The  Judge  of  a  county  court  having,  on  the  day 
fixed  for  the  hearing  of  a  petiticn  in  ineolvency,  the 
inaolveot  not  attending,  adjonroed  it  tme  liit,— Held, 
that  this  Court  had  no  jurisdiction  to  compel  the 
Judge  to  fix  a  day  for  the  hearing,  or  to  order  the 
petition  to  be  taken  off  the  file  for  an  alleged  infor- 
maiity  not  making  it  a  nulUty.  /it  re  OMetf,  28 
Law  J.  Bep.  (n.s.)  Exch.  264;  4  HmrL  &  N.  862. 

(J>)  JSufe. 

A  county  eevK  Judge  having  reftiaed  to  hear  an 
interpleader  summons,  and  ord^«d  money  to  be  paid 
out  of  court,  with  coots  to  be  paid  by  the  claimant, 
on  the  ground  of  the  insufficiency  of  the  paitSculars, 
a  rule  was  obtained,  under  the  19  A;  20  Vict.  c.  108. 
8.  43,  calling  on  the  connty  eoort  Judge  to  hear  the 
summons*  No  cause  being  shewn,  the  Court  made 
the  rule  aboolute;  ordering  the  coots  of  the  rule  to 
abide  the  event  of  the  interpleader  issue,  and  dia- 
charging  the  claimant  from  the  oosts  in  the  court 
below.  /«  re  WhMuad  v.  ProoteTy  8  Hurl  6l  N. 
682. 

(c)  Staying  Proeeedinga. 

The  Court  will  not  stay  proeeedinga  in  an  action 
for  damage  arising  out  of  a  eeisare  under  a  county 
court  execution,  merely  heoauae  there  baa  been  an 
interpleader  oroer  in  tiie  county  court  in  favour  <tf 
the  plaintiff,  the  plaint  containing  no  claim  for  dam- 
ages, and  there  having  been  no  adjudication  except 
as  to  the  right  to  the  goods  taken.  Jonee  v.  Williams^ 
S8  Law  J.  Hep.  (v.s.)  Exch/ 324$  4  Hurl.  Sl»,  706. 

(Q)  ExxoYAi*  ov  Causes. 

The  prerogative  of  the  Crown  to  remove  Snto  the 
Court  cf  Exchequer  a  cause  in  auotber  court  touch- 
ing the  Crown  revenue,  isnotafieoted  by  the  County 
Courts  Act,  9  dt  10  Vict,  c  95.  ifotfuijfoy  v.  Wood, 
X  Huri.  &  N.  ^8. 

(H)  AppvaIi  SCO  VBS  fiup«ioR  Cftu«nu 
(a)  When  it  lies. 

An  appeal  lies  from  the  decision  of  a  county  court 
Judge  m  an  interpleader  case,  where  the  value  of  the 
gooia  aeixed  exceeds  20^,  although  the  claim  in  the 
ocigiaal  plaint  is  below  20/.,  and  also  although  the 
qucatioa  doea  not  appear  to  have  been  one  of  pure 
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lair.  Vallanee^.  Naish,  27  Lair  J.  Rep.  (n.s.)  Excb. 
142;  2Uuri.  &N.  712. 

The  dofendsnt,  againat  whom  a  verdict,  witb  SOL 
damages,  had  been  given  on  a  plaint  in  the  county 
court,  appealed,  under  the  19  &  24  Vidt  c  61.  s.  14, 
from  the  Judge's  direction ;  upon  which,  tfiider  the 
143rd  rule  regulating  the  pmctice  of  the  county 
courts,  executisn  *aa  stiijed.  The  parties,  nat  being 
able  to  agree  upon  a  ease,  submitted  it  to  the  Judge, 
under  section  i&,  who  died  without  having  settled 
it  The  defendant,  before  any  steps  had  been  taken 
by  the  plaintiff  to  enforce  the  judgment,  moved  for  a 
rule  to  prohibit  him  from  issuing  execution,  or  for 
a  certiorari  to  move  the  plaint  into  this  court : — 
Held,  that  the  application  was  premature.  Qucert — 
What  becomes  of  the  appeal  ?  M'JJlum  or  M'Cul- 
lum  V.  Cookson,  28  Law  J.  Rep.  (n.8.)  C.P.  1 ;  5 
Com.  B.  Rep.  N.S.  498, 

No  appeal  lies,  under  statute  18  &  14  Viet.  c.  61. 
•»  14,  to  this  Court  from  the  decision  of  a  county 
court  OR  an  interlocutory  matter,  such  as  the  taxation 
of  costs  under  statute  18  &  20  Vict<  c.  108.  s.  34, 
An  appeal  on  such  a  matter  having  been  brought^ 
this  Court  refused  to  hear  the  point  argued,  on  the 
ground  that  they  had  no  jurisdiction  to  decide  such  a 
point,  but  entertained  the  appeal  so  far  as  to  dismiM 
it  with  costs.    Oarr  r.  Stringm*,  £.  B.  &  E.  123. 

(5)  SUUing,  Signing,  and  AUering  Com. 

Where  a  county  coait  Judge^  in  stating  a  case  for 
the  opinion  of  this  Court,  under  the  18  &  14  Vict, 
c  61.  SL 14,  sets  out  evidence  whidi  shews  a  total 
absence  of  foundation  for  the  conclusion  at  which  he 
has  arrivedf—the  Court  will  reverse  his  deeisioiit 
Tk€  JBriiisk  Industry  Life  Auur.  Co.  v.  Ward,  17 
Com.  B.  Rep.  644. 

By  the  I45th  of  the  Coanty  Court  Rules  (framed 
under  the  19  &  20  Vict<  Ok  108.  a.  32.>,  <*  All  caset 
on  appeal  shall,  unless  the  Judge  otherwise  orderi 
be  presented  to  him  for  signature  at  the  court  holden 
pext  af^er  twelve  clear  days  firom  the  day  on  which 
judgment  was  pronounced,  and  shall  then  be  signed 
by  the  Judges . « .  and  if  the  appellant  do  not  cem« 
ply  with  this  rule,  the  successful  party  may  proceed 
on  the  judgment,  unless  the  Judge  otherwise  order:** 
— Held,  that  this  rule  was  not  intended  to  cut  down 
the  right  of  appeal,  as  given  bv  the  13  &  14  Ytct 
e.61.  ss,  14.  ana  Ifi,  but  only,  m  order  to  prevent 
delay,  to  enable  the  suoceasful  party  to  proceed  on  the 
judgment,  if  the  appellant  did  not  conform  to  the  rule 
and  proceed  with  his  appeal  in  the  course  prescribed ; 
and  that  the  county  court  Judge  was  therefore 
bound  to  settle  and  sign  the  case,  although  it  was  first 
submitted  to  him  at  a  court  subsequent  to  that  re> 
quired  by  the  rule.  Abo  pafie  Fwrber^  on  this  point, 
approved.  Qwtre — Wheiber  the  County  CourtRules 
could  override  the  provisions  of  an  act  of  parh'ament. 
In  rt  Hacking  v.  Lee,  29  Law  J,  Rep.  (n.8.)  Q.  B.  204 

Semble,  that  the  county  court  Judge  has  (under 
tKe  15th  section  of  the  13&  14  Viet.  c.  61,  and  of 
the  I45th  rules  of  practice  issued  under  the  autho* 
rity  of  the  19  &  20  Vict  c.  108.  s  32.)  no  power  to 
alter  or  add  to  an  appeal  case  after  it  has  been  agreed 
on  and  signed  bv  the  parties  or  by  their  attornies. 
Waner  v.  Middifordy  4  Com.  B.  Rep.  180. 

(c)  Notice  and  Security  for  Coste, 
The  Court  will  not  strike  out  aa  appeal  itom  a 


county  oonrt  where  a  case  has  been  settled  and 
signed  by  the  county  court  Judge,  on  the  objection 
ttot  the  grounds  of  appeal  are  not  stated  in  thtf 
notice  of  appeal ;  for  the  statement  of  the  gronnds 
of  appeal  is  not  a  condition  precedent  to  the  juris- 
diction of  the  superior  Courts,  but  a  requirement  for 
the  information  of  the  Judge  below.  Sva^  tj 
Mathem,  26  Law  J.  Rep.  (11.0.)  Q.B.  166. 

On  appeal  from  a  county  court,  by  18  &  14 
Viet  c.  61.  s.  14,  security  fbr  costs,  &c.,  as  well 
as  notice  of  appeal^  must  be  given  within  ten  dayg 
after  the  decision  appealed  agai  nst  Notice  of  appeal 
having  been  given  within  the  ten  days  and  security 
after  that  tiase,  the  county  court  Judge,  nolwitlH 
standing  objeetien  by  the  respondent  that  the  seeu-* 
rity  was  too  late,  settled  and  signed  the  appeal ;  the 
appeal  having  been  set  down  Ibr  argument,  the  Coorfe 
held  they  had  no  jurisdiction  to  hear  it,  and  orderifd 
it  to  be  struck  out  Stone  v.  Dean,  27  Law  J.  Rep 
(h.s.)  Q.B.  319 ;  E.  a  ^1^  E.  504. 

(I)  Lakdlobd's  Rights  on  Seizure  of  Goods. 

Where  the  goods  of  a  third  person  are  seized 
under  an  execution  from  the  county  court,  the  land* 
lord  of  the  execution  dt^btor  is  not  entitled  to  be 
paid  arrears  of  rent  under  the  statute  19  &  20  Victk 
e.  108.  S.75.  The  case  of  Beetrd  v.  Kfd^  sup- 
ported. Wikoaoan  v.  Searhy,  re  Fotdgaf  v.  Taylor^ 
99  Law  J,  Rep.  (k.b.)  £xch»  154;  5  Hutl  Hl  N^ 
202. 

Where  the  landlord  appears  upon  the  bearing  of 
an  interpleader  summons  in  the  county  court,  be,  as 
Well  as  the  execution  creditor  and  the  claimant^  haa 
a  right  of  appeal.    Ibid. 

An  aflSdavit  of  an  attesting  witness  of  a  bill  ef  sal($ 
under  the  17  &  18  Viot  e,  36.  in  this  Ibrm  1—"  TM 
paper  writing  hereunto  annexed  is  a  true  copy  of  n 
bill  of  sale,  bearing  date,  dec,  and  made  between 
W  T,  of  &c„  of  the  one  part,  and  O  S,  of  ftc.,  of 
the  other  part^  (following  the  description  in  the  bill 
of  sale) — is  a  snfBcieat  descriptioo  by  the  depouMt 
of  the  residence,  &c.  of  the  parties.    Ibid.  • 

(E)  Abuse  or  Pbooess. 

The  prisoner,,  being  a  craditor  of  J  R  to  the 
amount  of  10«„  sent  a  letter  to  the  latter,  purporting 
to  have  been  ngned  by  the  clerk  of  the  county  court, 
demanding  payment,  and  in  defiiult  threatening  pro- 
ceedings in  the  county  court.  The  wife  of  J  R  cam^ 
to  the  prisoner,  who  told  her  he  had  ordered  the 
county  court  to  send  the  letter^  on  which  the  paid 
him  the  10s.,  and  thereupon  he  asked  for  Is.  3<i.4 
fbr  the  county  court  expenses,  saying  he  wanted  to 
put  the  fiill  amount  in  the  receipt.  She,  however^ 
did  not  pay  him  any  merer — Held  (dieeenHetite 
BramwMj  B,),  that  the  prisoner  was  guilty  of  felony 
for  having  acted,  and  professed  to  act  under  it  fiilse 
colour  and  pretenoe  of  the  process  of  the  county 
court  under  section  57.  of  the  statute  9  &  10  Vict, 
c.  95: — Held,  per  JUramweU,  B^,  that  the  above- 
named  clause  of  the  enactment  in  question  was  only 
intended  to  punish  fraudulently  acting  under  real 
process  of  the  county  court,  and  did  not  apply  to 
the  case  of  a  pcTSOti  fraudulently  attempting  to 
obtain  money  by  falsely  pretending  to  have  process 
of  court,  and  te  be  acting  antler  it.  Ths  Queeis  v. 
Ecane,  26  Law  J.  Rep.  (h.b.)  M.C«  92;  Dears.  ^ 
B.  236. 
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The  prisoner,  who  had  a  claim  for  a  debt  against 
the  prosecutor,  sent  him  the  following  paper  bj 
post: — **  In  the  county  court  of  Leicestershire,  at 
Melton  Mowbray.  Castle,  plaintiff;  Charles,  de- 
fendant. Take  noUce,  that  you  are  required  to  pro- 
duce at  the  above  court,  on  the  trial  of  this  cause, 
on  the  17th  day  of  September  instant,  the  several 
accounts  and  memorandums  given  to  you,  or  to  your 
wife,  by  the  above  plaintiff  at  various  times.  Dated 
this  2nd  day  of  September  1867.  By  the  plaintiff 
to  Mr.  Thomas  Charles,  the  above  defendant. 
Balance  of  account,  3«.  5{d.^''  No  plaint  had,  in 
fact,  been  taken  out  in  the  county  court: — Held, 
that  a  conviction  for  delivering  a  paper  falsely  pur- 
porting to  be  a  process  of  the  county  court,  under 
the  statute  9  &  10  Vict.  c.  95.  s.  57>  could  not  be 
sustained,  as  the  paper  did  not  purport  to  be  a  pro- 
cess of  the  Court,  and  was  only  a  notice  to  produce. 
The  Queen  v.  Casile,  27  Law  J.  Rep.  (v  s.)  M.C.  70; 
Dears.  &  B.  363. 

The  prisoner  had  obtained  a  blank  form  of  in- 
structions to  be  filled  up  by  the  plaintifls  for  the 
purpose  of  having  a  county  court  summons  issued 
against  the  defendants.  This  he  filled  up,  and,  with-* 
out  any  authority,  signed  it  ^  W  O,  R(>gistrar  of  the 
Taunton  Court."  The  form  stated  his  own  name, 
Alexander  Richmond,  as  plaintiff,  the  name  of  a 
debtor  to  himself,  as  defendant,  the  residences  of 
both  of  them,  the  amount  claimed,  9«.  6</«,  and  the 
nature  of  the  claim,  goods  sold  and  delivered.  On 
the  back  the  prisoner  wrote,-*-**  Unless  the  whole 
amount  claimed  by  Alexander  Richmond,  draper,  of 
Taunton,  is  paid  on  Saturday,  an  execution  warrant 
will  be  immediately  issued  against  you.  Witness 
my  signature,  W  O.'*  This  he  sent  to  the  debtor 
with  Uie  view  to  obtain  payment :<»Held,  that  the 
prisoner  was  indictable  under  section  57.  of  the  sta- 
tute 9  &  10  Vict.  c.  95,  on  the  charge  of  acting  or 
professing  to  act  under  false  colour  and  pretence 
of  the  process  of  the  county  court.  The  Queen  v. 
Richmond^  38  Law  J.  Rep.  (h.b.>  M.C.  188;  Bell's 
C.C.  142. 


(B) 
(C) 


INFORMATION. 

[See  Quo  Warrahto.] 

Where  an  information,  at  the  suit  of  the  Attorney 
General,  for  penalties  for  smuggling,  charged  some 
defendants  in  one  set  of  counts^  and  other  defen- 
dants in  another  set  of  counts,— Held,  that,  even 
assuming  the  proceeding  to  be  irregular,  the  objec- 
tion could  not  be  taken  by  arrest  of  judgment, 
as  the  Attorney  General  might  cure  the  defect  by 
entering  a  nolle  protequi  to  the  objectionable  counts. 
lUe  A  Uomey  General  v.  Btcek  or  Ruck,  25  Law  J. 
Rep.  (f.s.)  Exch.  206;  11  £xch.  Rep.  763:  affirmed, 
27  Law  J.  Rep.  (n.b.)  Exch.  318 ;  3  Hurl.  &  N.  168. 


INJUNCTION. 

[Under  the  Railway  and  Canal  Traffic  Act,  see 
titles  Carrier  and  Railwat.] 

(A)  Special  Injurotion. 

( a )  When  Granted  or  Decreed, 

(1)  In  general. 

(2)  Trade  Marke. 


(8)  Nuuancee. 
(h)  When  Jtefiaed  or  JHiBolved, 
To  RB8TRAIH  Prooikdings  at  Law. 
Praoticb. 
(a)  Applicaiionfor If^uncUon, 

b )  ikuolving  the  Injunetionm 

c)  UndertaJeing, 

d)  Bstablithing  Title  at  Lav, 

(e)  Trade Reetriciions. 

(f)  Rrference  <u  to  Damagee, 
ig)  Cotte. 

(D)  Writ  of  Injunctioh. 


(A)   SpBOIAL  iHJUNOTIOir. 

(a )  When  Granted  or  Decreed, 
(1)  In  general, 

A  servant  carrying  out  milk  at  weekly  wages,  with 
trade  allowances,  will  be  restrained  from  trading  on 
his  own  account  in  contravention  of  an  agreement 
signed  by  him  not  to  carry  on  the  same  business, 
&c.,  within  the  same  district,  for  two  years  after 
ceasing  to  be  employed  or  leaving  the  service  of  his 
master,  his  successors  or  assigns.  £enweU  v.  /iiii«, 
26  Law  J.  Rep.  (n.s.)  Chanc,  663;  24  Beav.  807. 

A  retired  officer  of  the  army,  entitled  to  a  pension 
granted  by  the  Crown,  in  consideration  of  wounds 
received  by  him  while  in  the  service,  assigned  it  for 
valuable  consideration,  and,  pursuant  to  bis  covenant 
in  the  deed  of  assignment,  executed  to  the  assienee 
a  power  of  attorney,  in  the  form  required  by  the  War 
Office,  to  enable  him  to  receive  the  same.  The  pen- 
sion was  expressed  in  tbe  warrant  granting  it,  to  be 
payable  **  until  further  order,'*  and  at  the  foot  of  the 
form  of  declaration  issued  by  the  Paymaster  General, 
to  be  filled  up  and  signed  by  the  grantee  on  apply- 
ing for  payment  of  the  quarterly  instalments  of  the 
pension,  were  these  words i-*-**  This  allowance  cannot 
be  assigned  as  security  for  a  loan  of  money.**  The 
assignor,  after  allowing  the  assignee  of  the  pension, 
by  means  of  the  power  of  attorney  executed  to  him, 
to  receive  two  quarterly  instalments  of  the  annuity, 
revoked  the  power,  and  thenceforth  received  it  him- 
self. The  Court,  on  motion  by  the  assignee,  granted 
an  injunction  to  restrain  the  assignor  fh>m  receiving 
the  pension,  and  from  executing  any  power  of  attor- 
ney authorizing  any  person  other  than  the  plaintiff 
to  receive  it.  Knight  v.  Bulkeley,  27  Law  J.  Rep. 
<N.8.)  Chanc.  592. 

One  of  the  Vice  Chancellors  refused  to  decree  the 
specific  performance  of  a  charter-party,  or  to  grant 
an  injunction  at  the  suit  of  the  charterer  to  restrain 
a  mortgngee  of  the  ship,  who  had  notice  of  the  charter- 
party,  from  making  a  sale  in  pursuance  of  his  power 
of  sale  contained  in  the  mortgage-deed;  but  the 
Lords  Justice**  considering  that  where  property  is 
contracted  to  be  used  in  a  particular  manner,  and  a 
purchaser  buys  that  property,  with  notice  of  that 
contract,  he  is  bound  not  to  use  it  otherwise  than  in 
accordance  with  the  contract: — Held,  that  the  plain- 
tiff was  entitled  to  an  injunction  to  restrain  the 
mortgngee  from  exercising  his  power  of  sale,  and 
from  interfering  with  the  ship  on  her  voyage,  the 
injunction  to  continue  till  the  hearing  of  the  cause, 
and  the  plaintiff  undertaking  to  be  answerable  in 
damages.  De  Mattoa  v,  GiUon,  28  Law  J.  Rep. 
(n.8.)  Chanc.  165. 


INJUNCTION;  (A)  Spxcial  Ivjuhction. 


305 


The  defendant,  a  letired  storekeeper  of  one  of 
Her  Majesty's  dockjardi^  entitled  to  payment  from 
the  Treasury  of  a  pension  or  superannuation  allow- 
ance of  \55L  a  year,  assigned  such  pension  to  the 
plain tifft,  to  secure  a  loan  of  money.  The  defendant 
afterwards  became  insolvent,  and  Included  the  debt 
due  upon  the  plaintiffs*  security  in  his  schedule  of 
debts.  The  Commissioner  of  the  Insolvent  Debtors 
Court,  by  his  order,  made  in  the  presence  of  counsel 
for  the  plaintifik,  recommended  that  501.  a  year,  part 
of  the  insolvent^  pension,  should  be  paid  by  the 
Paymaster  (General  to  the  provisional  assignee  of 
the  Insolvent  Debtors  Court,  for  the  benefit  of  the 
general  creditors  of  the  insolvent.  The  plaintiffs 
declined  to  prove  as  creditors  under  the  insolvency; 
but,  having  filed  their  bill,  moved  in  this  Court  for 
an  injunction  to  restrain  the  ddendant  from  apply- 
ing for,  or  receiving,  or  enabling  any  other  person  to 
receive  the  balance  of  his  pension  left  after  the  appro- 
priation of  the  annual  sum  recommended  by  the 
Commissioner.  Order  accordingly.  Lloyd  v.  Bogle, 
28  Law  J.  Rep.  (n.&)  Chane.  389. 

Where,  by  an  act  of  parliament,  a  corporation 
were  directed  to  cause  a  piece  of  land  to  be  drained 
and  levelled,  and  kept  in  a  proper  condition  for  pur- 
poses of  public  recreation,  the  Court  restrained  the 
corporation  by  injunction  from  permitting  a  cattle 
fiiir  to  be  held  on  such  piece  of  land.  The  Attorney 
{jfenertU  v.  the  Corporation  of  SotUhampion,  29  Law 
J.  Rep.  (n.s.)  Chanc.  282;  1  Giif.  863. 

Where  specific  chattels  are  necessary  for  carrying 
on  a  particular  trade,  and  a  right  is  asserted  by  those 
who  have  acquired  a  lien  upon  them  to  sell  them, 
the  Court  has  jurisdiction  to  restrain,  by  injunction, 
a  threatened  sale,  where  an  injury  would  ensue  from 
audi  sale  to  the  trader  or  other  penon  whose  right 
would  be  interrupted,  and  whose  position  in  life 
would  be  injured  by  a  sale.  North  v.  the  OreeU 
Northern  Rail.  Co.,  29  Law  J.  Rep,  (n.s.)  Chanc, 
801 ;  2  Oiff.  64. 

The  plaintifls  having  published  a  song,  on  the 
title-page  of  which  was  a  portrait  of  Madame  Anna 
Thillon,  and  the  words  **  Minnie,  sung  by  Madame 
Anna  Thillon  and  Miss  Dolby  at  JuUien's  Concerts^ 
written  by  George  Lindley,*'  &c.;  and  this  song 
having  become  very  popular,  the  defendant  subse- 
quently published  another  song  consisting  of  different 
words  to  the  same  air  (in  which  there  was  no  copy- 
viS^t),  with  a  title-page,  on  which  was  a  different 
portrait  of  Madame  Anna  Thillon,  copied  from  an 
American  publioation,  and  the  words  *'  Minnie,  dear 
Minnie.  Madame  Anna  Thillon**:  —  Held,  that 
this  was  an  obvious  attempt  to  pass  off  the  defen- 
dant*k  publication  for  that  of  the  plaintifls,  which 
had  obtained  the  public  favour;  and  this  attempt 
was  restrained  by  an  interlocutory  injunction  without 
imposing  up<m  the  parties  the  necessity  of  trying 
the  right  at  law.  Held,  also,  that  the  words  "  writ- 
ten by  George  Lindley,**  who  was  chiefly  known  as  a 
musical  composer,  on  the  title-page  of  the  plaintiflb* 
song,  did  not  so  clearly  manifest  an  intention  to  mis- 
lead the  public  into  the  belief  that  the  music  was 
eomposed  by  him,  as  to  deprive  the  plaintifls  of  their 
right  to  the  injunction.  Cha/ppell  v.  Damdeon,  2 
Kay  &  J.  128;  8  De  Gex,  M.  &  O.  1. 

Nor  did  the  entry  at  Stationers'  Hall  of  the  music 
as  well  as  the  words  of  the  song,  although  the  plain- 
tifii  might  have  entered  only  those  parts  of  the 
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publication  to  which  they  had  an  exclusive  right. 
Ibid. 

The  defendant  could  not  escape  his  liability  by 
cautioning  his  shopmen  to  explain  to  purchasers  that 
his  song  was  not  the  same  as  the  plain tifF«*,  because 
he  could  not  secure  that  retail-dealers  purchasing 
from  him  would  give  the  same  information  to  their 
customen.    Ibid. 

An  interim  injunction  having  been  granted,  the 
defendant,  instead  of  submitting,  insisted  on  his  right 
to  continue  the  publication  of  his  song: — Held,  that 
he  must  pay  the  costs  of  a  motion  against  him  to 
continue  the  injunction,  although  it  appeared  that 
no  application  had  been  made  to  him  by  the  plain- 
tifls previously  to  the  filing  of  the  bill.     Ibid. 

Another  part  of  the  plaintifls*  case  being,  that  the 
defendant  had  pirated  two  bars  of  music,  which  had 
been  added  by  the  plaintifls  to  the  original  air,  the 
Court  refused  to  extend  the  injunction  to  restrhin 
such  piracy  until  the  fact  had  been  established  by  a 
trial  at  hiw.     Ibid. 

Where  the  construction  of  a  contract  is  clear,  and 
the  breach  clear,  it  is  not  a  question  of  damage;  but 
the  mere  circumstance  of  the  breach  of  covenant 
affords  sufficient  ground  for  the  Court  to  interfere 
by  injunction.  Tipping  v.  Eckertiey,  2  Kay  &  J. 
264. 

And,  eemhle,  the  Court  may  so  interfere,  whether 
the  breach  has  or  has  not  been  actually  committed, 
provided  the  defendant  claims  and  insists  on  a  right 
to  do  the  act  which  would  constitute  such  breach. 
Ibid. 

Defendants  demised  to  plaintifls  a  plot  of  land, 
one-half  of  an  adjoining  brook,  a  cotton-mill,  reser- 
voir and  steam-engine  of  lOO-horse  power,  on  the 
plot  of  land,  and  the  use  of  a  weir  below  the  mill,  for 
the  purpose  of  holding  up  the  water  of  the  brook 
from  the  weir  to  the  level  of  the  bed  of  the  brook  at 
a  bridge  above  the  mill,  *^  and  the  free  use  and  enjoy- 
ment of  so  much  of  the  stream  of  water  which 
usually  flowed  down  the  brook  adjoining  the  plot  of 
land  as  should  be  necessary  for  effectually  supplying 
with  water  and  working  the  said  steam-engine,  or  any 
other  steam«engine  of  like  power  and  capacity  ** ;  and 
covenant  not  to  construct  any  other  weir  or  dam 
between  the  weir  and  bridge,  and  for  quiet  enjojr- 
ment  of  the-demised  premises  according  to  the  tenor 
of  the  demise.  Shortly  afterwards  the  defendants 
erected,  a  little  below  the  bridge,*  but  above  the 
plaiutifTs  mill,  a  new  cotton-mill  and  steam-engine, 
with  a  reservoir,  which  drew  off  water  from  the 
brook  between  the  plaintiff's  reservoir  and  the 
bridge,  and  they  discharged  the  heated  water  which 
they  bad  used  for  their  new  mill  into  the  brook, 
whereby  on  one  occasion  they  raised  thetemperHture 
of  the  water  which  the  plaintiff  hiid  to  use  for  con- 
densing his  engine  from  57^  to  68*.  All  the  engi- 
neering witnesses  ngreed  that  every  additional  degree 
of  heat  above  41*  rendera  water  less  fit  for  con- 
densing purposes.  It  was  also  deposed,  that  on 
another  occasion,  in  consequence  of  the  increased 
temperature,  the  plaintiff's  engine  worked  **  nearly 
half  a  stroke  per  minute  less**  than  the  usual  raie 
of  twenty-eight  strokes  per  minute.  Upon  motion 
for  a  decree  the  Court  granted  a  perpetual  in- 
junction, restraining  the  defendants  from  dischHTgitig 
heated  water,  so  as  to  increase  the  temperature 
of  the  water  which   the  plaintiff  used    for  coii- 
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dennng;  being  of  opinion  that  the  evidence,  ex- 
clusive of  that  at  to  the  actual  diminution  in  the 
working  of  the  engine,  shewed  a  material  interference 
with  the  quality  of  the  water  to  which  the  plaintiff 
was  entitled  under  the  demise;  and  that  the  ques- 
tion, whether  such  interference  was  such  as  to  give 
him  a  right  to  damages,  was  one  which  he  was  not 
obliged  to  try.    Ibid. 

But  so  much  of  the  motion  as  sought  to  restrain 
the  defendants  from  diverting  the  water  for  their 
new  mill  was  directed  to  stand  over,  upon  terms  of 
the  plaintiff  bringing  an  action ;  the  plaintiff  haring 
h.\\ed  to  shew  that  he  had  ever  yet  been  deprived  by 
the  defendants  of  the  quantity  of  water  necessary  for 
effectually  supplying  and  working  his  engine,  al* 
though  it  appeared  from  the  evidence  that  he  had 
great  reason  to  fear  that  he  would  be  so  deprived. 
Ibid. 

Injunction  to  restrain  defendants  in  possession 
from  stripping  an  estate  of  timber,  granted  upon 
motion  by  a  plaintiff  claiming  under  a  title  at  law. 
NeaU  V.  'Oripps,  4  Kay  &  J.  472. 

Landlord  restrained  by  injunction  from  interfering 
with  bis  tenant  in  the  exercise  of  the  exclusive  right 
of  sporting  and  killing  game  according  to  an  agree- 
ment not  under  seal,  until  a  lease  should  be  executed 
under  seal  according  to  such  agreement  pursuant  to 
the  decree  in  the  cause.  Frogley  v.  the  Earl  of 
Lovdobce,  John.  838. 

But  whether  the  Court  would  have  interfered  by 
injunction,  in  case  the  agreement  had  been  already 
entered  into  by  an  instrument  under  seal — qucere. 
Ibid. 

A  dwelling-house  with  grounds  and  ornamental 
water  were  demised,  together  with  the  control  of  a 
plantation  (which  was  on  the  opposite  side  of  the 
ornamental  water  and  belonged  to  the  lessor,  but 
was  not  demised  to  the  lessee),  for  the  purpose  of 
preventing  trespassers  thereon,  but  so  as  not  to 
interfere  with  the  penons  employed  by  the  lessor, 
his  heirs  or  assigns.  The  lease  referred  to  a  plan  on 
which  the  plantation  was  represented: — Held,  that 
on  the  construction  of  the  lease  as  explained  by  the 
plan,  the  lessor  was  not  at  liberty  during  the  term  to 
destroy  the  plantation,  and  an  injunction  was  granted 
to  restrain  him  from  so  doing.  NichoUon  v.  Roae, 
4  De  Gex  &  J.  10. 

«   (2)  Trade  Mcirha. 

Where  a  printer  had  been  in  the  habit  of  printing 
and  selling  indiscriminately  labels  containing  a  copy, 
or  colourable  imitation,  of  the  trade  mark  of  the 
plaintiff,  the  celebrated  manufacturer  of  eau  de 
Cologne,  and  the  plaintiff  had  filed  his  bill  for  an 
injunction  to  restrain  such  printing  and  selling, 
which  was  granted  by  Wood,  V.C.,  the  Lord 
Chancellor  dissolved  the  injunction,  on  the  ground 
that  it  appeared  by  the  evidence  that  there  was  a 
legitimate  object  for  which  these  labels  might  be 
applied  by  retail  dealers,  viz.,  to  replace  soiled  labels 
affixed  to  bottles  containing  the  genuine  eau  de 
Cologne  of  the  plaintiff.  Farina  v.  Silverlock,  26 
Law  J.  Rep.  (ir.8.)  Chanc.  11;  6  De  Gex,  M.  A  G. 
214. 

There  is  no  copyright  in  a  trade  mark.     Ibid. 

The  bill  was  filed,  by  an  American  trading  com- 
pany, incorporated  by  the  law  of  the  State  of  Con- 
necticut, in  the  United  States  of  America,  for  an 


injunction  to  reetndn  the  defendant,  a  manu&cturer, 
of  Birmingham,  from  continuing  the  fhiudulent  use, 
as  alleged,  of  the  trade  marks  of  the  plaintifls,  and 
for  an  account  of  the  profits  made  by  him  fh)m  such 
use.  The  defendant,  by  his  answer,  admitted  the 
user  of  the  trade  marks  complained  of,  but  by  way  of 
rebuttal  of  the  charge  of  fraud,  stated  that  in  so 
using  the  said  trade  marks  he  had  only  followed  a 
custom  prevalent  at  Birmingham  for  manufacturers 
of  goods  of  the  kind  sold  by  the  plaintiflb,  to  aflfiz  on 
the  goods  ordered  by  merchants  a  particular  trade 
mark,  relying  on  the  respectability  of  the  merchant, 
when  known  to  them,  for  the  fact  that  those  meiv 
chants  had  authority  to  act  as  agents  of,  or  by  way 
of  licence  from,  the  person  entitled  to  the  exclusive 
use  of  the  trade  marks;  and,  further,  that  he  had 
been  informed  that  the  plaintiffs  themselves  had 
ordered  goods  to  be  manuftictured  at  Birmingham, 
with  their  own  trade  mark  upon  them,  for  the  pur- 
pose of  sale  in  foreign  countries.  These  statements 
of  the  defendant  were  left  uncontradicted  by  the 
plaintiffs.  The  Court,  upon  motion  for  decree, 
ordered  that  an  interim  injunction,  which  the  defen- 
dant had  previously  submitted  to,  should  be  con- 
tinued for  a  year,  with  liberty  to  the  plaintiffs  to 
bring  an  action  within  that  time  to  try  their  right  at 
law;  and  in  case  of  their  not  proceeding  at  law  and 
to  trial  within  that  time,  then  that  their  bill  should 
thereupon  stand  dismissed,  with  costs.  The  ColUne 
Co.  V.  Reeves,  28  Law  J.  Rep.  (n.b.)  Chanc.  56. 

If  one  trader,  by  using  the  trade  marks  or  labels 
of  another  trader,  provokes  a  suit  for  the  interference 
of  the  Court,  the  defendant,  though  he  withdraws 
the  mark  or  labels,  and  consents  to  a  perpetual  in- 
junction, will  still  be  liable  to  the  costs  of  the  suit, 
and  if  he  does  not  pay  them,  or  refuses  to  pay  them, 
the  plaintiff  will  be  justified  in  setting  down  the 
cause  and  bringing  it  on  for  hearing.  Bwrgete  v. 
HiU,  28  Law  J.  Rep.  (h.8.)  Chanc.  856;  26  Beav.244. 

Injunction  to  restrain  the  sale  in  bottles  stamped 
with  plaintiff's  name  and  address,  followed  by  the 
words  **  genuine  superior  aerated  waters**  of  soda- 
water  not  manufauctured  by  the  plaintiff,  dis- 
solved, the  Court  being  of  opinion  upon  the  evidence 
that  the  defendant  was  not  shewn  to  have  used  the 
bottles  either  with  an  intention,  or  so  as  in  fiust  to 
mislead  the  public.     WdcK  v.  KnaU,  4  Kay  &  J. 

747. 

But  the  user  of  such  bottles,  so  as  in  fiict  to  mis- 
lead the  public,  though  unintentionally,  would  be 
restrained: — obiter.     Ibid. 

Whether  or  not  the  onus  was  thrown  upon  the 
defendant  of  informing  the  public  that  it  was  not 
the  plaintiff*s  soda-water  he  was  selling — qyare. 
Ibid. 

Perpetual  injunction  to  restrain  a  printec  from 
printing  or  selling  labels  similar  to  those  used  by 
the  plaintiff  as  his  trade  mark,  notwithstanding  the 
possibility  that  the  same  labels  so  printed  and  sold 
might  be  purchased  bond  fide  and  for  the  purpose  of 
being  applied  to  articles  of  the  plaintiffs  own  manu- 
facture from  which  his  labels  had  been  lost.  Farina 
V.  SUverloek,  4  Kay  &  J.  650. 

Defendant,  insbting  upon  an  adverse  right  af^er 
being  made  aware  that  the  plaintiff  had  been 
defrauded  through  his  agency,  ordered  to  pay  the  costs 
of  all  the  proceedings  both  at  law  and  in  equity:. 
Ibid* 
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Obtervations  of  Lord  Chancellor  .Cranworth,  in 
Farina  t.  SUveHoek  (6  De  Gex,  M.  &  G.  214; 
26  Law  J.  Rep.  (n.s.)  Chanc.  11)  explained.  Ibid. 

There  is  no  property  in  a  trade  mark,  but  a  per* 
son  who  has  been  in  the  habit  of  using  a  particular 
mark  maj  prevent  other  permns  from  fraudulently 
taking  advantage  of  the  reputation  which  his  goods 
have  acquired  by  using  his  mark  in  order  to  pass  off 
their  goods  as  his  to  his  injury.  The  CoUtm  Com- 
jKmy  Y.  Brown,  8  Kay  &  J.  423. 

A  foreign  manufacturer  has  a  remedy  by  suit  in 
this  country  for  an  injunction  and  account  of  profits 
against  a  manufiicturer  here  who  has  committed  a 
fraud  upon  him  by  using  his  trade  mark  for  the  pur^ 
pose  of  inducing  the  public  to  believe  that  the  goods 
so  marked  were  manufutured  by  the  foreigner. 
Ibid. 

This  relief  is  founded  upon  the  personal  injury 
caused  to  the  plaintiff  by  the  defendant*s  fraud,  and 
exists,  although  the  pUuntiff  resides  and  carries  on 
his  business  in  another  countiy,  and  has  no  establish- 
ment here,  and  does  not  even  sell  his  goods  in  this 
country.     Ibid. 

(8)  Nwanees. 

The  Board  of  Works  of  the  W  District  passed  a 
resolution  that  no  privies  or  cesspools  should  be 
allowed  in  that  district,  and  on  the  27th  of  January 
1857  served  a  notice  on  the  owner  of  cottages,  re* 
quiring  him,  within  fourteen  days,  to  convert  privies 
into  water-clooetsy  and  threatening  compulsory  pro- 
ceedings in  case  of  neglect  In  June  following  they 
served  a  second  notice,  which,  like  the  former,  was 
entitled,  in  the  Metropolis  Local  Management  Act 
(18  &  19  Yict.  c.  120.)  and  in  the  Nuisances  Removal 
and  Diseases  Prevention  Act  (18  &  19  Vict.  c.  121), 
stating  that  as  the  former  notice  had  not  been 
attended  to,  they  should,  within  seven  days,  enter 
and  enforce  the  provisions  of  those  acts  against  the 
owner.  On  the  7th  of  November,  they  entered  and 
commenced  the  works,  whereupon  the  owner  filed 
a  bill  for  an  injunction  which  one  of  the  Vice  Chan- 
cellors granted  : — Held  (affirming  that  decision),  that 
the  Board  had  exceeded  its  powers  in  coming  to 
the  resolution;  that  under  the  Nuisances  Removal 
Act,  they  had  no  authority  to  enter  unless  a  previous 
order  of  Justices  of  the  Peace  had  been  disobeyed ; 
and  that  the  jurisdiction  of  the  Court  of  Chancery  to 
interfere  by  injunction  was  not  ousted  by  the  211th 
section  of  the  Metropolis  Local  Management  Act, 
giving  an  appeal  to  the  Metropolitan  Board  of 
Works.  Tinkler  v.  the  Board  of  Worht  far  the 
Wandtwor^Dittriet,  27  Law  J.  Rep.  (ir.s.)  Chanc. 
842;  2  De  Oex&  J.  261;  1  Giff.  412. 

A  board  of  works,  empowered  as  above»  is  bound 
to  exercise  its  authority  with  regard  to  the  circum- 
stances of  each  particular  case,  and  it  is  their 
bounden  duty  to  keep  strictly  within  their  powers, 
and  not  to  be  guided  by  any  fancied  views  of  the 
spirit  of  the  act.     Ibid. 

A  rood  was  altered  in  1855  in  a  manner  which 
Ihe  plaintiff  considered  likely  to  retard  the  escape 
of  water  in  time  of  flood,  and  thus  to  aggravate  the 
mischief  done  by  floods  to  the  plaintiff's  property, 
and  especially  to  do  him  serious  damage  on  the 
occurrence  of  great  floods,  such  as  might  be 
expected  every  twenty  or  thirty  years.  While  the 
works  were  in  progress,  in  February  1855,  the  plain- 


tiff threatened  to  take  proceedings  to  stop  them. 
After  their  completion  slight  floods  occurred,  in 
1855  and  1856,  without  doini;  serious  mischief,  and 
in  1857  a  great  flood  occurred ;  shortly  after  which, 
in  Deceml^r  1857,  the  plaintiff  filed  a  bill  to  have 
the  road  restored  to  its  condition  before  1855,  and 
to  have  compensation  for  the  damage  done  by  the 
flood  in  1857 : — Held,  that  the  fiict  of  no  serious 
damage  being  done  in  the  interval  did  not  excuse 
the  plaintiff's  delay,  and  that  he  was  not  entitled  to 
have  the  bill  retained  pending  a  trial.  The  bill  was 
accordingly  dismissed  with  costs  without  prejudice 
to  any  proceedings  at  law.  Wiekt  v.  ffunt,  Johns. 
172. 

Semble — ^that  the  Chancery  Amendment  Act, 
1858,  does  not  extend  the  jurisdiction  of  the  Court 
to  cases  where  there  is  a  plain  common  law  remedy, 
and  where  the  Court  would  not  have  interfered 
before  that  statute.    Ibid. 

(&)  When  Befuetd  or  Diaeolved. 

The  plaintiff  sold  two  leasehold  housei,  one  to 
the  defendant  and  another  to  L.  The  conveyance 
to  the  defendant  contained  by  mistake  a  port  of  the 
property  intended  to  be  sold  to  L,  but  which  the 
defendant  believed  he  was  purchasing.  Upon  a 
bill  filed  against  the  defendant  by  L,  he  was  directed 
to  re-convey  to  L  that  portion  which  by  mistake 
was  included  in  the  assignment  to  him.  The  defen* 
dant  then  brought  an  action  at  law  against  the 
plaintiff,  the  vendor,  for  damages  under  his  eovenant 
against  incumbrances.  An  equitable  plea  was  pot 
in  by  the  plaintiff,  who  now  filed  a  bill  for  an 
injunction  to  restrain  the  action;  but  the  injunction 
was  refused.  WUd  ▼.  HiUae,  28  Law  J.  Rep.  (ir.8.> 
Chanc.  170. 

A  company,  incorporated  in  a  foreign  oonntry 
according  to  its  laws,  and  to  be  carried  on  there^ 
was  under  the  control  of  a  body  of  trustees  in 
London.  By  the  constitution  of  the  company  half 
the  shares  were  preferential  shares  in  respect  of 
dividends,  the  other  half  not.  There  was  power 
given  to  the  holders  of  two-thirds  of  the  stock  to 
increase  the  capital,  this  power  to  be  exercised  by 
vote  at  a  special  meeting  of  the  company.  A  large 
proportion  of  the  capital  was  held  by  British  sub- 
jects. The  afiairs  of  the  company  were  such  as  to 
require  that  further  capital  should  be  raised,  and 
the  directors  proposed  a  resolution  that  800  ordinary 
shares  should  be  converted  into  preforential  shares^ 
and  the  resolution  was  carried  at  a  meeting  of  the 
company.  A  shareholder  of  ordinary  shares  filed 
a  bill»  and  obtained  on  injunction  to  restrain  the 
execution  of  the  object  of  the  resolution.  The 
directors  then  obtained  a  resolution,  "that  the/ 
should  take  the  necessary  steps  abroad  for  increasing 
the  preferential  capital,*^  whereupon  the  present  bill 
was  filed,  by  the  same  shareholder,  and  one  of  the 
Vice  Chancellors  granted  an  injunction  to  restrain 
such  proceedings : — Held,  on  appeal,  that  consider- 
ing the  domicil  and  purposes  of  the  company,  an 
injunction  ought  not  to  issue,  there  appearing  on  the 
fiice  of  the  bill  no  equity  to  restrain  the  managett  in 
the  foreign  country  from  making  an  application  to  the 
legislature  there.  BiU  v.  ihe  Sierra  Nevada  Lake 
Water  and  Mining  Co.,  29  Law  J.  Rep.  (ir.s.) 
Chanc  176;  1  De  Oex,  F.  &  J.  177. 

Tenant  under  on  agreement  for  n  lease  having 


308 


INJUNCTION;  (B)  To  BKer&AiH  P&ocuDiHOi  at  Lav. 


filed  a  bill  to  restrain  hit  lessor  from  ohetracting  the 
ancient  lights  in  the  premises  comprised  in  the 
agreement,  but  not  asking  to  have  the  agreement 
specifically  performed.  Motion  for  injunction  i»> 
lused.    Fifx  ▼.  PumeU,  8  Sm.  &  O.  242. 

Where  a  bill  was  filed  by  a  single  shareholder 
against  the  directors  of  a  banking  company  and  the 
banking  company,  for  an  injunction  to  rertrain  the 
directors  from  paying  a  dividend  already  declared, 
and  from  declaring  or  paying  any  future  dividend 
except  out  of  the  profits  of  the  bank,  but  the  other 
shareholders  were  not  before  the  Court,  the  Court 
granted  an  injunction  as  to  future  dividendsi, 
but  refused  to  restrain  the  dividend  which  had  been 
declared,  on  the  ground  that  the  declaration  of  the 
dividend  gave  the  shareholders  a  legal  right  to  the 
payment  of  that  dividend,  and  that  the  CouH  could 
Bo't,  in  the  abeeoce  of  the  shareholderi,  interfere 
with  that  right.  FawceU  v.  Xonrie,  1  Dr.  &  Sm. 
192. 

A  plaintiff,  in  order  to  enable  him  to  file  a  bill  on 
behalf  of  himself  and  other  persons,  must  have  a 
common  interest  with  such  personSb     Ibid. 

Where  equitable  relief  by  way  of  injunction  is 
sought  in  aid  of  a  legal  right,  the  Court,  unless  such 
right  is  clear,  will  not,  except  with  the  consent  of 
both  parties,  declare  the  legal  right,  and  grant  a  per- 
petual injunction  founded  on  such  declaration,  but  will 
require  the  question  to  be  tried  mt  law«  In  a  case 
where  the  defendant  claimed  a  right  under  an  act  of 
parliament  to  do  the  acts  sought  by  the  HU  to  be 
restrained,  a  perpetual  injunction  was  granted  by  one 
ef  the  Vice  Chancellors: — Held,  on  appeal,  that, 
it  not  being  clear  upcAi  the  construction  of  the  act 
ef  parliament  that  it  did  not  authorise  what  the 
defendants  proposed  to  do^  they  were  entitled  to  the 
opinion  of  a  Court  of  common  law  upon  the  question. 
Mayor,  dbe.  of  Cardiff  v.  Cardiff  Waterwarki  Co,, 
iDeUexdt  J.  696. 

(B)    To  BBBTBAIlr  PB001IDINQ6  AT  LaW. 

Upon  bill  filed  to  restrain  an  action  at  law  for 
damages  by  reason  of  the  non^perfbrmance  of  a 
covenant  in  a  deed  to  pay  premiums  upon  a  policy^ 
the  Coutt  held  that,  under  the  Common  Law  Pio- 
sedure  Act  of  1854,  it  was  optional  and  not  compul- 
sory upon  a  defendant  at  law  to  put  in  an  equitable 
plea;  and  that  if  the  defendant  did  not  choose  to 
avail  himself  of  his  right  he  oould  not  be  compelled 
to  plead  an  equitable  defence,  although  the  question 
night  be  more  proper  for  the  decision  of  a  Court  of 
law.  Injunction  granted  Upon  motion  to  restrain 
the  action  until  the  hearing.  KmgqfoiH  V.  i$totn* 
ford,  28  Law  J^  Rep.  <h.».)  Chanc.  418. 

The  88rd  section  of  the  Common  Law  Procedure 
Act,  giving  a  right  to  plead  an  equitable  defence,  is 
enly  permissive,  and  not  compulsory;  and  a  defen«> 
dant  at  law  who  has  not  exercised  his  option  of 
putting  in  an  equitable  plea  may  come  for  an 
injunction  to  restrain  the  action,  as  he  might  have 
done  before  that  act.  OomperiM  v.  PooU^,  28  LaiT 
J.  Rep.  (H.8.)  Chanc.  484;  4  Drew.  448« 

A  plaintiff,  who  filed  a  bill  against  parties  abroad, 
end  on  an  affidavit  of  merits  obtained  an  injunction 
to  stay  proceedings  at  law,  cannot,  upon  a  sufficient 
answer  being  put  in,  retain  the  injunction  upon 
inferences  to  be  drawn  from  a  previous  evasive 
answer  and  the  proceedings  taken  upon  the  excep- 


tions. And  though  it  was  suggested  that  the  bill 
had  been  amended  and  filed,  the  injunction  was  dis- 
solved. MolUtt  V.  Snequui,  28  Law  J.  Rep.  (r.b.) 
Chanc.  607;  26  Beav.  466. 

A  B  obtained  against  C  D  a  decree  fer  specific 
performance  of  an  agreement.  Having  sustained 
damage  by  reason  of  the  breach  of  the  agreement, 
A  B  brought  an  action  at  law  for  damages  for  the 
breach.  C  D  pleaded  the  proceedings  in  the  suit, 
by  way  of  equitable  defence  at  law,  ui^er  section  83. 
of  the  17  &  18  Vict  e.  125,  but  the  plea  was  over- 
ruled. C  D  then  filed  a  bill  against  A  B  for  an 
injunction  to  restrain  his  action; — Held,  first,  that 
A  B  having  submitted  his  legal  rights  to  the  jurisdic- 
tion of  a  Court  of  equity,  was  not  entitled  to  proceed 
at  law;  secondly,  that  the  fiict  of  C  D  having 
pleaded  an  equitable  defence  at  law  did  not  preclude 
nim  flrom  filing  his  bill  to  restnin  the  action;  and, 
thirdly,  that  the  88rd  section  of  the  Common  Law 
Procedure  Act  referred  to  a  defence  based  upon  the 
principles  which  governed  a  Court  of  equity,  and  not 
upon  its  forms  and  practice.  Prothero  t.  Phdpo ; 
Phelps  T.  Protkero,  25  Law  J.  Rep.  (n.s.)  Chime 
105;  7  De  Oex,  M.  &  G.  722. 

Legatees  who  have  mortgaged  theilr  interest  in  a 
legacy,  will  be  restrnined  from  prosecuting  a  suit  in 
the  county  court  to  obtain  payment  of  the  same  from 
the  executors.  Neighbour  v.  £ro¥m,  26  Law  J.  Repb 
(M.S.)  Chanc.  670. 

A  plaintiff  filing  a  hill  fdr  discovery  in  aid  of  his 
defence  to  an  action  at  law  is  at  liberty,  after  filing 
interrogatories,  to  move  to  stay  proceedings  in  the 
action  without  waiting  for  an  answer,  or  even  for  the 
expiration  of  the  eight  days  allowed  under  the  old 
practice^     lAojfd  v.  Adarfia,  4  Kay  &  Jw  467. 

Motion  to  stay  trial  of  an  action  until  answer  to 
such  a  hill  refused  on  the  ground  of  delay  and  near- 
ness of  the  trial,  notwithstanding  the  bill  was  filed 
eleven  days  after  discharge  of  a  rule  for  the  defen- 
dant to  shew  cause  irhy  he  should  not  be  orally 
examined  or  file  a  better  affidavit,  and  notwithstand- 
ing notice  of  motion  was  given  before  the  expiration 
of  the  time  to  answer  the  bill.    Ibid. 

The  plaintiffs  were  a  company  of  shipownefs,  on 
whose  behalf  the  defendant,  as  their  broker,  had 
policies.  Plaintiffii  had  instituted  proceedings  in  a 
competent  court  in  Genoa  against  the  defendant 
for  an  account,  to  which  suit  the  defendant  had 
appeared*  Befbre  final  decree  in  the  foreign  court 
the  defendant  commenced  actions  in  England  against 
the  insurers  upon  one  of  the  policies  which  had 
resulted  in  a  loss: — Held,  on  demurrer,  that  it  was 
competent  for  the  plaintiffe  to  file  a  bill  to  restrsin 
the  action,  and  to  have  a  receiver  of  the  policy 
monies  pending  the  foreign  litigation.  The  TrmU' 
aUafdie  Co.  v.  Pietrotd,  Johns.  604. 

The  Court  of  Chancery  exercises  a  discretion  in 
permitting  actions  at  law  to  proceed ;  but  it  will 
never  permit  its  decisions  to  be  questioned  in  a  Court 
of  law.  Therefore,  where  an  action  of  trover  waa 
brought  against  a  sheriff  for  an  ejectment  under  a 
writ  of  assistance,  issued  in  pursuance  of  an  order  of 
the  Court,  an  injunction  was  granted,  restraining 
further  proceedings  in  such  action,  although  the 
action  also  sought  damages  for  a  trespass  by  the 
sheriff  in  taking  chattels  not  included  in  the  order. 
WaUeer  v.  MickUthwaiU,  1  Dr.  &Sm.  41^. 

Bills  of  exchange  in  the  handa  of  foreign  indoi 
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for  Talue  were  accepted  in  England  on  the  fiuth  of 
the  geninnenesB  of  a  bill  of  lading,  which  was  pre- 
sented to  the  acceptor  with  the  bills  of  exchange  bj 
the  indoneea,  but  which  afterwards  proved  to  haVe 
been  foirged  by  the  dtawer.  The  indorsees  were 
QnafTected  with  notice  of  the  foi^gery  when  they 
obtained  the  acceptance.  In  a  suit  by  the  acceptor 
against  the  indorsees  for  delivery  up  of  the  bills,  and 
an  injunction  against  negotiating  or  proceeding  at 
law  upon  them,—- Held,  that  on  the  defendants* 
undertaking  to  deliver  up  the  bills,  in  the  event  of 
the  judgment  at  law  being  against  them,  no  injunc- 
tion ought  to  be  granted,  ^tedman  v.  Goldtehmidt, 
IDeGeS,  F.  &  J.  4;  1  Giff.  U2. 

Where  a  defendant  at  law  to  an  action  on  a  pro* 
missory  note  pleaded  that  it  was  given  for  a  wager^ 
bg  debt,  and  filed  a  bill  to  have  it  delivered  up  and 
to  restrain  the  action  on  the  same  ground^  but  the 
answer  denied  the  allegation  in  the  bill : — Held,  that 
he  was  not  entitled  to  retain  an  injunction  which  he 
bad  obtained  before  the  answer  was  filedk  Fox  v. 
SiU,  2  De  Gez  &  J.  358. 

Qtitett — ^whether,  undet  the  present  practice,  an 
injunction  ought  to  be  granted  for  want  of  answer. 
Ibid. 

As  to  the  right  of  a  plaintiff  in  a  bill  of  discovery 
m  aid  of  an  action  at  law  to  an  injunction  to  restrain 
the  action  until  full  discovery  is  given.  Scurru  v. 
OoOeiU  26  BeaY.  222. 

8tmbU — that  a  primd  fatie  case  must  be  shevrn, 
and  that  the  Court  will  not  allow  a  contest  on  affi- 
davit on  a  motion  for  such  an  injunction.    Ibid* 

(C)  Praoiici. 

(a)  Application  for  If^netum. 

Upon  an  application  for  an  injunction  to  rettndn 
proceedingsat  law,an  affidavit  of  merits  must  be  made 
by  the  plaintiff,  though  he  had  no  personal  knowledge 
ef  the  facts  stated  in  the  bill  An  affidavit  by  the 
aolicitor,  who  had  inyestigated  the  case,  is  not  suffi- 
cient MoUeU  V.  Enequiat,  27  Law  Jt  Rep.  (ir.8.) 
Chane.  816;  25  Beav.  609. 

Where  a  defendant  to  a  bill  filed  for  an  injunction 
to  restiaSn  the  infringement  of  a  patenti  or  for  leave 
to  bring  an  aetion  at  law^  stated  by  his  answer  that 
the  invention  was  not  novel  and  that  the  plaintiff *8 
patent  was  invalid,  the  Court,  on  a  motion  by  the 
plaintiff,  without  his  having  made  an  affidavit  as  to 
the  novelty  of  the  invention  or  validity  of  the  patent, 
refused  to  grant  him  an  injunction,  or  to  give  leave 
to  bring  an  action,  unless  he  produced  a  clear  and 
distinct  aftdavit  that  the  invention  was  novel  and 
the  patent  valid,  but  allowed  the  motion  to  stand 
over  for  that  purpose.  WhiiUm  v.  /eimtn^,  1  Dr. 
&  8m.  110. 

(f>)  JHUfMng  (hs  Ir^junction. 

Where  an  injunction  is  granted  until  answer  **  or 
fhrtfaer  oider,^*  it  is  not  dissolved  %pfo  fado  by  the 
defendants  putting  in  a  sufficient  answer,  but  remains 
in  force  until  it  is  discharged  by  order  of  the  Court, 
the  practice  in  this  respect  not  being  altered  by  the 
15  &,  16  Vict  c.  86.  OMUeen  v.  OoJdqf,  2  De 
Oez,  F.  Sl  J.  158. 

(c)  Undertaking. 

%ice  the  act  21  &  22  Viet  c.  27.  a.  2,  empower- 
ing the  Court  to  award  damagea  in  caiea  in  which  it 


has  jurisdiction  to  entertain  an  application  for  an 
injunction  against  the  commission  of  any  wrongfiil 
act,  the  Court  will  be  more  strict  than  ever  in 
requiring  the  plaintiff,  as  a  condition  previous  to  his 
obtaining  an  interim  injunction  against  the  alleged 
infringement  of  a  patent,  to  abide  by  any  order  it 
may  make  as  to  damages.  Tteck  v.  Silver^  Johnsi 
210. 

In  an  alleged  fVaudulent  imitation  of  a  musical 
publication  (independently  of  copyright),  where  the 
Court  did  not  consider  the  fraud  clearly  made  out^ 
— Held>  that  all  injunction  ought  only  to  be  continued 
on  the  terms  of  the  plaintiff  undertaking  to  bring  an 
action,  and  to  be  answerable  in  damages.  SembUr— 
that  it  is  now  almost  univetsally  the  practice,  on 
granting  an  interlocutory  ii\j  unction,  to  require  an 
undertaking  to  be  answerable  in  damages.  UkappeU 
V.  Ikmidton,  8  De  Gex,  M.  &,  G.  1. 

(d)  SHaMiJiing  Tide  at  Law. 

In  a  suit  to  restrain  an  alleged  infringement  of 
plaintiff's  copyright  in  a  design  registered  undet  the 
act,  6  &  6  Vict,  c  100,  the  defendant  does  net  lose 
his  right  to  require  the  plaintiff  to  establish  his  tiUe 
in  an  action  at  law,  although  he  delays  doing  so  until 
the  hearing  of  the  cause,  and  has  previously  moved 
to  dissolve,  upon  a  ground  which  cannot  be  main* 
tained.  But  the  defendants  ordered  to  pay  the  costs 
of  motion  to  dissolve,  that  motion  being  useless 
whatever  might  be  the  result  of  the  cauaeb  Norkm 
V.  NieMi,  4  Kay  &,  J.  475. 

(s)  Trade  lUdrictions. 

For  the  purposes  of  an  injunction  not  to  carry  on 
business  within  a  fixed  distance  from  a  partictUar 
place^  that  distance  must  be  measured  as  the  crow 
flieS|  and  not  by  the  nearest  phu:ticable  route. 
Jhtiffnan  v.  WaUxr,  26  Law  J^  Rep^  (n.s.)  Chanc» 
867;  Johns.  446. 

(/)  lltftrence  iu  to  DamoQU. 

An  injunction  granted  on  an  undertaking  to  be 
answerable  in  damages  was  afterwards  dissolved. 
The  defendant  moved  to  dismiss  the  plaintilTs  bill 
for  want  of  proaecution,  and  for  a  reference  to  ascer- 
tain the  amount  of  damages: — Held,  that  the  time 
for  obtaining  such  reference  had  not  arrived.  Soitdkr 
y>orth  V.  Taylor,  29  Law  J.  Rep.  (MiS.)  Chanc  868 ; 
28  Beav.  616. 

iff)  O09t9. 

A  notice  of  motion  was  given  by  the  delbndant  to 
diasolve  an  exparU  injunctioa  obtained  on  afiidavit 
The  motion  was  abandoned  :-^Held,  that  the  plain- 
tiff was  entitled  to  full  costs,  though  the  defendant 
had  filed  no  affidavit  in  support  of  his  motion.  Davii 
T.  the  SouOi'Eadem  Sail.  Co.^  28  Beav.  648. 

A  suit  was  instituted  to  restrain  the  user  of  a  trade 
mark,  and  for  an  account  No  application  was 
made  to  the  defbndant  befbro  suit^  and  the  defendant 
said  he  would  have  desisted  if  applied  to.  At  the 
hearing  the  account  was  abandoned,  but  a  perpetual 
injunction  was  granted  :«»-Held,  that  the  defendant 
must  pay  the  coats»  Bwrgtm  y*,  HaUHyj  26  Beav. 
249. 

(D)  Wbit  or  Injuhotiov. 

When  a  Court  of  equity  bM  iMued  an  order  for 
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an  injunction  restraining  a  party  from  bringing  an 
action,  the  Court  will  enforce  such  order  by  staying 
proceedings  under  the  Common  Law  Procedure  Act, 
1852,  15  &  16  Vict.  c.  76.  s.  226,  although  no  writ 
of  injunction  has  been  actually  issued.  Cohbett  v. 
Ludiam,  25  Law  J.  Rep.  (n.s.)  Exch.  25;  11  Exch. 
Bep.  446. 

A  Court  of  common  law  cannot  grant  an  injunc^ 
tion  in  an  action  of  ejectment,  under  the  82nd 
section  of  the  Common  Law  Procedure  Act,  1854, 
17  &  18  Vict.  c.  125.  BaylU  v.  Legros,  26  Law  J. 
Bep.  (at, a.)  O.P.  176;  2  Com.  B.  Bep.  N.S.  316. 


(D)  Right  or  IirBOLTEirT  to  sue. 

(E)  Bights  or  Sohbdulbd  CaKDiToaa 


INNKEEPER. 

LidbilUyfor  Chodi  qf  Guut. 

Where  the  goods  of  a  guest  at  an  inn  are  lost, 
the  innkeeper  is  liable  as  for  breach  of  duty,  unless 
the  n^ligenCe  of  the  guest  occasions  the  loss  in  such 
a  way  as  that  the  loss  would  not  have  happened  if 
the  guest  had  used  the  ordinary  care  that  a  prudent 
man  may  be  reasonably  expected  to  have  taken 
under  the  circumstances.  Where  there  is  such  neg- 
ligence, the  innkeeper  is  not  responsible.  There- 
fore, where  an  innkeeper  set  up  such  n^ligence,  in 
answer  to  an  action  by  the  owner  for  the  loss  of 
goods,  and  the  Judge  told  the  jury  that  the  inn- 
keeper was  responsible  unless  there  had  been  gross 
negligence  on  the  part  of  the  owner,  but  did  not 
explain  what  would  oonstitute  gross  negligence, — 
Held,  a  misdirection,  inasmuch  as  the  jury  might 
have  understood  that  the  plaintiff  was  entitled  to 
recover  unless  there  had  been  an  absence  on  his 
part  of  even  the  loosest  degree  of  care.  CatkiJU  v. 
Wright,  6E.  &B.  891. 

Lien  on  Goods  of  7%ird  Party. 

An  innkeeper's  lien  extends  to  goods  brought  to 
his  inn  by  a  guest,  though  they  belong  to  a  third 
party,  provided  they  are  such  as  a  person  might 
ordinarily  travel  with.  Snead  v.  Wo^mm,  26  I^w 
J.  Bep.  (n.b.)  C.P.  57;  1  Com.  B.  Bep.  N.S.  267. 


INQUISITION. 

[See  Coroner.] 


INSOLVENT. 

(A)  Proteotiov    rsoM    Proobss:     Ivtbrim 
Obdbr. 

(B)  DlSOHARGB. 

Sa)  Construction  and  Operation  ofStaitUes, 
h  )  OpercUion  of  the  IHsckarye, 

(1)  New  Secwrity  for  Payment  of  Old 

Debt 

(2)  Description  of  Debts  and  Cre- 

ditors in  Sdiedule, 
(C)  Absionbes. 

( a )  Their  Powers  and  Mights  over  Debtor" s 

Property, 

(1)  In  general, 

{2)  Surplus  Estate, 

(3)  Eaxepted  Propertiy  under  ^(il, 

(b)  Trover  by:  Pra»duUnJt  Conveyance, 


(A)  Pbotbotion  ntoM  Proobsb  :  Ihtbrim  Order. 

An  interim  order  of  protection,  granted  under 
5  &  6  Vict.  c.  1 1 6.  and  7  &  8  Vict  c.  96,  protects  only 
such  property  of  the  insolvent  as  would  pass  to  and 
be  distributed  by  his  assignees,  under  those  acts.  As 
those  statutes  contain  no  provision  enabling  the 
assignees  to  obtain  the  profits  of  a  benefice,  a  se^ue** 
ifari  fcuicu  may  be  issued  by  a  plaintiff  in  an 
action  after  the  defendant  has  obtained  an  interim 
order  for  protection.  Parry  y,  Jones,  26  Law  J. 
Bep.  (n.s.)  C.P.  86;  1  Com.  B.  Bep.  N.S.  339. 

A  trustee  was  ordered  to  pay  money  into  court. 
He  neglected  to  pay,  and  was  thereupon  attached. 
The  sheriff  made  a  return,  stating  that  before  he 
received  the  writ  the  trustee  obtained  from  the 
eounty  court  an  interim  order  for  protection.  After 
this  return  the  final  order  for  protection  was  made. 
The  sheriff  was  called  upon  to  shew  cause  why  he 
should  not  be  committed  for  not  having  arrested  the 
trustee: — Held,  that  the  return  was  sufficient;  that 
the  interim  order  was  a  protection;  and  that  the 
26th  section  of  the  statute  7  &  8  Vict.  c.  96.  applied 
to  equitable  as  well  as  legal  debts.  WyUie  v.  Oreen^ 
26  Law  J.  Bep.  (n.s.)  Ohanc.  839;  1  De  Gex  8l  J« 
410. 

(B)    DlSOHAROB. 

(a)  Construction  and  OperaHon  ofSteUuies. 

Partial  relief  to  an  insolvent  debtor,  under  an  act 
of  parliament,  will  not  debar  him  from  obtaining  full 
relief  under  a  subsequent  act  of  parliament.  In  re 
Gordon,  29  Law  J.  Bep.  (n.s.)  Chanc.  352;  28 
Beav.  5  ;  1  De  Gex,  F.  &  J.  881. 

Insolvency  is  a  continuing  liability,  from  which 
relief  can  only  be  obtained  by  an  absolute  dischaige. 
Ibid. 

Belief  from  arrest  protects  the  person  only;  it 
still  leaves  the  party  insolvent.     Ibid. 

Under  the  9  Geo.  4.  c.  73.  an  insolvent  debtor  at 
Calcutta  obtained  an  order  freeing  him  from  arrest; 
but  he  could  not  obtain  a  full  discharge  from  all 
debts,  as  he  was  unable  to  comply  with  the  pro- 
visions of  section  68.  of  that  statute.  The  4  &  5 
Will.  4.  c.  79.  declared  that  persons  who  were  then 
or  should  become  insolvent  debtors,  within  the 
meaning  of  the  9  Geo.  4.  c.  73,  should,  on  certain 
specified  conditions,  be  discharged  firom  all  liabilities. 
The  insolvent,  under  this  act,  obtained  his  fiill  dis- 
charge. Upon  a  claim  by  a  creditor  of  the  insol- 
vent at  the  time  he  obtained  relief  from  arrest,— 
Held,  that  the  application  under  the  first  statute  was 
not  res  adjudicata;  that  the  insolvency  was  con- 
tinuing, and  not  determined  by  the  protection  from 
arrest;  that  he  was  entitled  to  relief  under  the  4  &  5 
Will.  4.  c  79,  and  that  it  discharged  his  estate  from 
all  existing  liabilities.     Ibid. 

The  "  Ml  discharge  *'  (of  a  prisoner)  **  from  cus- 
tody, without  any  adjudication  ^  by  the  Court,  under 
the  provisions  of  the  37th  section  of  the  2  &  3  Viot 
c.  110.  means  a  discharge  from  prison  in  a  complete 
and  unconditional  form.  The  word  ^^fiill,"  as 
applied  to  the  word  "discharge,*^  is  explained  by 
the  38th  section,  which  shews  that  the  insolvent 
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may  obtain  a  discharge  from  prison  on  ball,  or  upon 
conditions  not  amounting  to  a  full  dischai^e.  Badutm 
▼.  SwUih,  22  Beav.  190. 

Therefore,  where  a  vesting  order  was  made,  and 
before  any  final  order  of  adjudication,  or  any  further 
step  taken,  the  insolyent  was  discharged  by  the 
detaining  creditor,  and  no  re^vesting  order  was  ever 
made,  it  was  held,  that  the  discharge  was  a  '^  full 
discharge,**  under  the  87th  section,  and  that  afler- 
Acquir^  property  did  not  pass  to  the  provisional 
assignee  under  that  insolvency.     Ibid. 

Observation,  as  to  the  danger  of  allowing  a  party 
to  mend  his  case,  upon  a  reference  back  to  cham- 
bers, after  it  has  been  brought  before  the  Court,  and 
the  exact  p<Hnt  in  which  the  evidence  is  thought  to 
be  defective  is  known.     Ibid. 

(5)  Operation  of  the  IHecharge. 

(1)  New  Security  for  Payment  of  Old  Debt. 

An  insolvent  mortgagor,  after  his  dischaige  from  a 
mortgage  debt  of  1,000^.,  agreed  with  the  assignees 
of  the  mortgagee  to  give  them  200/.  and  a  bond  for 
payment  of  800/.,  the  assignees  agreeing  to  enter 
satisfaction  of  a  registered  judgment,  to  enable  the 
insolvent  to  dispose  of  other  property.  The  bond 
was  given  and  satisfiiction  entered.  In  an  action  on 
the  bond,  the  jury  having  found  that  the  arrange- 
ment was,  that  the  insolvent  should  purchase  the 
plaintifis*  interest  in  the  mortgnged  premises  and  so 
get  rid  of  the  registered  judgment, — Held,  that  the 
bond  was  not  void  as  being  a  new  contract  or  secu- 
rity for  payment  of  the  original  debt,  within  the 
meaning  of  the  statute  \  &.  2  Vict  c  110.  s.  91. 
Ambroee  v.  Cooit,  26  Law  J.  Rep.  (n.s.)  Exch.  278; 
2  Hurl.  &  N.  78. 

(2)  Deecription  of  Debti  and  Orediiortin  Schedule. 

The  defendant  being  indebted  to  the  plaintifib 
became  insolvent  and  obtained  his  discharge,  under 
1  &  2  Vict  c.  110.  In  the  list  of  creditors  in  his 
schedule  he  described  the  pUuntifls  as  bankers,  82, 
Clement*s  Lane,  City,  their  right  address  being  82, 
Abcburch  Lane,  City,  and  notice  of  the  hearing  of 
the  petition  was  directed  to  Clement's  Lane,  but  was 
served  at  Abchurch  Lane,  but  the  plaintiffs  denied 
having  received  it: — Held,  that  the  description  was 
sufficient,  and  that  the  defendant  was  discharged 
from  the  debt.  Brown  v.  Thompeonf  25  Law  J.  Rep. 
(■.8.)  C.P.  55;  17  Com.  B.  Rep.  245. 

To  an  action  by  the  indorsee  of  a  promissory  note 
for  1,000/.,  made  by  the  defendant,  payable  to/oA« 
Jackson  Lee,  the  defendant  pleaded  his  discharge 
under  the  Insolvent  Debtors  Act,  1  &  2  Vict  c.  110, 
and  gave  in  evidence  his  schedule,  in  which  Jamee 
Jackson  Lee  was  described  as  creditor  on  a  bond  for 
1,000/.  The  plaintiff  *s  name  was  not  mentioned  in 
the  schedule,  and  it  was  proved  that  the  defendant 
had  at  one  time  known,  but  had  foi^otten,  that  the 
plaintiff  was  the  holder  of  the  note  in  question : — 
Held,  that  this  was  not  a  full  and  true  description  of 
-the  debt  sued  for,  so  as  to  satiafy  the  69th  and  75th 
sections.  Finney  v.  Cecilf  26  Law  J.  Rep.  (n.s.)  C.P. 
53;  1  Com.  B.  Rep.  N.S.  117. 

To  a  declaration  upon  a  bill  of  exchange  by  in- 
dorsee against  acceptor,  the  defendant  pleaded  a  dis- 
charge by  the  Insolvent  Court  In  his  schedule  he  had 
included  the  drawer  of  the  bill  amongst  his  creditors; 
and  with  regard  to  him  stated,  "I  gave  bill  for  30/., 


due  in  September  1854.**  The  defendant  did  not 
know  that  the  bill  had  been  Indorsed  over  by  the 
drawer.  The  jury  gave  a  verdict  for  the  defendant: 
—Held,  that  the  description  was  not  insufficient  by 
reason  of  there  being  no  statement  that  the  holder 
was  not  known .  Booth  v.  Goldman,  28  Law  J.  Rep. 
(N.s.)  Q.B.  187;  1  £.  &  E.  414. 

The  plaintifis  and  the  defendant,  being  partners, 
entered  into  a  deed  for  the  dissolution  of  the  partner- 
ship; and  the  defendant  covenanted  that  he  would, 
upon,  &c.,  pay  to  the  plaintiffs  the  sum  of  60/.  as 
and  for  the  purchase-money  of  certain  stock  in  trade, 
furniture  and  effects  mentioned  in  the  deed.  The 
defendant  afterwards  petitioned  the  Insolvent  Court, 
and  was  duly  discharged  by  order  of  that  Court.  In 
his  schedule  the  plaintiffs  were  inserted  as  creditora 
for  186/.  18«.  Id,  and  578/.  15«.  4^.«  which  sums  in- 
cluded the  sum  of  60/. ;  and  the  debt  was  described 
in  thu  way — "I  am  liable  to  these  creditors  for  one- 
third  of  any  deficiency  of  these  amounts  that  may 
arise  upon  a  realization  of  the  assets  of  the  late  firm 
of  Beesley,  Franklin  &  Meadows,  which  I  assigned 
to  them,  amounting  to  781/.  19s.  3J.**:— Held,  that 
the  discharge  was  no  bar  to  the  action  for  the  recovery 
of  the  60/.,  as  the  debt  was  not  described  in  the 
schedule.  Prankiin  v.  Beeeley,  28  Law  J.  Rep. 
<N.8.)  Q.B.  161;  1  E.  &  E.  425. 

(C)  AssiaNBESL 
(a)  Their  Powere  and  Bights  over  Debtor^e  Property, 

(1)  In  general. 

By  deed-poll,  dated  in  November  1847,  A,  for 
valuable  consideration,  assigned  a  reversionary  inter- 
est, contingent  upon  his  surviving  a  tenant  for  life 
in  a  trust  fund,  to  which  he  was  entitled  under  a  tes- 
tator's will,  to  B;  and  in  April  1849,  while  resident 
at  Bombay,  A  became  insolvent  there.  He  there- 
upon petitioned  the  Insolvent  Court  at  Bombay  for 
his  discharge  fh>m  prison,  and  by  an  order  of  the 
Court  made  on  the  1 6th  of  April,  upon  that  petition, 
all  his  estate  and  effects  became,  under  the  provisions 
of  the  11  &  12  Vict  c.  21.  s.  7,  vested  in  the  official 
assignee  of  the  Court.  In  1850  the  tenant  for  life 
of  the  tand  died,  and  then  B,  fur  the  first  time,  gave 
notice  of  the  deed  of  assignment  of  November  1847 
to  the  surviving  trustee  of  the  fund: — Held,  that,  as 
against  the  official  assignee,  B  was  entitled  to  the 
fiind  comprised  in  her  security.  In  re  Pole's  Trust, 
25  Law  J.  Rep.  (N.8.)Chanc.  862;  3  Sm.  &  G.  325. 

An  insolvent,  who  was  tenant  in  tail  of  one-fourth 
of  an  estate,  expectant  on  the  decease  of  his  father, 
in  his  schedule  filed  under  the  Insolvent  Act  stated 
that  he  was  possessed  of  no  real  estate.  He  obtained 
his  discharge  in  1825.  He  subsequeutly  became 
entitled  to  one-third  of  another  fourth  of  the  same 
estate,  as  tenant  in  tail.  After  the  decease  of  his 
father,  he  mortgaged  his  interest  in  the  estate,  and, 
in  1831,  became  a  bankrupt,  and,  under  his  bank- 
ruptcy, a  disentailing  deed  was  executed,  and  a  par- 
tition made.  The  assignee  in  insolvency  discovered, 
in  1853,  the  interest  of  the  insolvent  in  the  estate, 
and,  upon  a  bill  filed  by  him  against  the  assignee  in 
bankruptcy  and  the  mortgagee,  he  was  declared  en- 
titled to  the  estate;  but,  upon  further  consideration, 
— Held,  at  the  Rolls,  that  under  the  1  Geo.  4.  c.  119, 
the  assignee  of  the  insolvent  took  no  interest  in  one- 
twelfth  of  the  estate  beyond  the  life  of  the  tenant  a 
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that  the  propotal  fat  the  pftrtieulsr  policy  etipulated 
that  if  it  contained  any  untrue  statement^  the  policy 
should  be  void,  and  that  it  did  contain  an  untrue 
■tatement.  Wood  v.  DwarrUt  25  Law  J.  Rep.  (n.b.) 
Ezeh.  129;  11  Ezeb.  Rirp.  493. 

To  an  action  against  an  afeurance  company  to 
recover  the  amount  of  a  policy  of  anurance,  the 
defendants  pleaded  that  the  policy  was  made  on  the 
express  condition  that,  if  any  statement  contained  in 
the  declaration,  the  foundation  of  the  policy,  were 
untrue,  or  if  the  insurance  should  have  been  obtained 
through  any  misrepresentation,  concealment,  or  un« 
true  averment,  then  the  policy  should  be  null  and 
void;  and  the  plea  then  averred  that  the  declara* 
tion  did  contain  a  false  statement  (mentioning  it). 
Replication,  upon  equitable  grounds,  that  before  the 
policy  was  entered  into  the  defendants  published  to 
the  plaintiff  and  others  a  prospectus,  wWereby  they 
undertook,  to  persons  who  should  ettWd  insurances, 
that  all  their  policies  should  be  indisputable  ex- 
cept in  cases  of  fraud ;  and  that  the  plaintiff 
effected  the  policy  upon  the  fhKh  of  such  state- 
ment and  undertaking,  and  that,  by  reason  of  the 
p^emise^  it  was  in  equity  subject  to  the  terms  that 
it  should  be  indisputable  except  in  case  of  fraud,  and 
that  the  alleged  false  statement  was  not  fVaadulent. 
Rejoinder,  that  after  the  publication  of  the  prospec- 
tus, the  plaintiff  proposed  to  effect  the  said  insurance, 
and  delivered  a  declaration  into  the  office;  and  that 
in  and  by  such  proposal  and  declaration  the  plaintiff 
declared  that  the  particulars  therein  were  correct  and 
true  throughout,  and  agreed  that  that  proposal  and 
declaration  should  be  the  basis  of  the  contract,  and 
that  if  it  should  appear  that  any  fhtttdulent  conceal- 
ment or  untrue  statement  was  inserted  therein,  then 
the  policy  should  be  absolutely  null  and  void ;  that 
the  said  dedantion  did  contain  a  fiilse  and  untrue 
statement,  as  alleged  in  the  plea,  and  tliat  the  policy 
was  agreed  to  be  made,  and  was  made  upoo  the  terms 
and  upon  the  basis  of  the  said  proposal  and  declara- 
tion, and  that  at  the  time  of  the  making  of  the  said 
policy  there  was  not  any  promise  or  undertaking  by 
the  defendants  that  the  policy  should  be  indisputable 
except  in  cases  of  fraud  :-«*Held,  on  demurrer  to  this 
rejoinder,  that  it  disclosed  no  answer  to  the  replica- 
tion ;  and  that  if  the  defendants  denied  that  the  policy 
WBseffeetad  on  the  fisith  of  their  prospectus,  the  proper 
course  was  to  traverse  that  allegation  in  the  replica- 
tion,    Ibid» 

(c)  Charge  on  AueU  only:  Priority, 

The  deed  of  settlement  of  an  assurance  company 
provided  that  every  policy  should  contain  a  reference 
to  the  deed,  and  a  proviso  that  it  should  take  effect 
only  out  of  the  funds  which  ''should,  under  the  previ- 
sions of  the  deed  at  the  time  when  the  liability  ^ould 
accrue,  be  at  the  disposal  of  the  directon."  It  also 
directed  that  all  sums  insured  should  be  paid  three 
months  after  proof  of  death;  that  a  capital  fund  and 
a  life  asmirance  fiind  should  be  formed  from  the  sub- 
scriptions and  the  premiums  respectively;  and  that 
the  latter  was  to  be  applied  in  payment  of  manage^ 
ment,  expenses  snd  losses  on  policies,  and  that  any 
deficiency  was  to  be  made  up  by  the  capital  fUnd. 
A  policy  WHS  granted,  stipulating  that  the  funds 
remaining  at  the  lime  of  any  claim  or  demand  unap- 
plied and  undisposed  of,  and  inapplicable  to  prior 
demands  pursuant  to  the  deed,  should  be  liable  to. 


answer  the  demands^  and  negptivmg  individual  lia* 
bilily : — Held,  that  this  constituted  a  charge  on  the 
funds,  and  that  it  took  priority  from  the  date  of 
proof  of  death,  although  not  payable  until  three 
months  later.  Be  AHfinaum  Life  Aemr,  Soe,,  ex 
parte  ^  Primee  ef  Walee  lAfe  Amur,  Boc,^  Johns. 
653. 

(<2)  Quarterly  or  Annual  PrenUumt, 

A  policy  of  assurance  was  in  the  fbliowing  form  :^- 
"  Sum  assured,  1,000JL;  annual  premium,  33^;  whole 
term;  payable  by  quarterly  instalments  of  8/.  6«. 
each,**  It  then  stated  that  a  proposal  had  been 
made  to  effect  an  insurance  on  the  life  of  B,  and 
proceeded:  ''Whereas  the  said  assured  has  paid 
to  the  said  company  the  sum  of  8{.  Be.  as  the  pre- 
mium for  the  said  assurance  until  the  2nd  day  of 
November  1806;  now  this  policy  witnesses,  that  if 
B  shall  die  before  the  termination  of  twelve  calendar 
months  from  the  date  hereof,  or  shall  live  beyond 
such  period,  and  the  said  assured,  or  his  assigns,** 
&c„  "  shall  on  or  before  that  period,  or  on  or  before 
the  expiration  of  every  succeeding  twelve  months^ 
provided  the  said  B  shell  be  still  living^  pay,  or  cause 
to  be  paid,  at  the  office  for  the  time  being  of  the 
said  company,  the  annual  amount  of  premium,** 
then  the  fbnds,  &c  of  the  company  shall  be  liable 
to  pay  the  1,000/.  There  was  a  proviso,  "  that  if 
the  said  B  shall  happen  to  die  before  the  whole  of 
the  said  quarterly  payments  shall  have  become  pay- 
able under  these  presents  for  the  year  in  which  he 
shall  so  die,  it  shall  be  lawftd  for  the  said  directore 
to  deduct  and  retain  from  the  said  sum  of  l,000iL  so 
much  as  will  be  sufficient  to  pay  and  satisfy  the 
whole  of  the  said  premiums  for  that  year,  reckoning 
the  said  year  to  commence  horn  the  second  day 
of  August**  :-»Held,  in  the  Exchequer  Chamber, 
reveising  the  judgment  of  the  Court  of  Queenls 
Bench  (27  Law  J.  Rep.  (n.s.)  Q.a  227;  £.  B.  &; 
£,  156),  that  this  was  a  yearly  and  not  a  quarterly 
policy;  and  that  the  circumstance  that  B  died  after 
the  third  quarterly  instalment  of  premium  had 
become  due,  and  before  it  had  been  paid,  did  not 
avoid  Ae  policy,  or  disentitle  the  assured  to  recover 
on  it,  Sheridan  v.  the  Phcmix  Lift  Amur,  Co. 
(Ex.  Ch.),  28  Law  J.  Rep.  (n.8.)  Q.B.  94;  £.  B. 
&  E.  166. 

(e)  Paymeni  rf  Premiums  after  Death  of  Aetured. 

By  a  policy  of  insurance,  effocted  by  the  plaintiff 
with  the  defendants,  on  the  life  of  J,  the  defendants 
agreed  to  pay  to  the  plaintiff  the  sum  insured  within 
three  months  after  the  decease  of  J,  provided  the 
pUiintiff  paid  the  annual  premium  "  on  or  before  the 
13th  of  October  in  every  succeeding  year  during  the 
natural  life  of  J.**  By  one  of  the  conditions  indorsed 
on  the  policy  the  same  was  to  be  void  if,  inier  aUa, 
the  yearly  premiums  were  not  paid  within  thirty 
days  after  they  became  due;  but  the  policy  might 
be  revived  within  three  calendar  mondis,  on  satis- 
fiictory  proof  of  the  health  of  the  insureid.  After 
the  expiration  of  thirty  days  from  the  13th  of  Octo- 
ber  1865,  but  within  the  three  months,  vis,  on  the 
16tb  of  November  1856,  the  plaintiff  paid  an  annual 
premium,  for  which  the  defendants  gave  a  receipt, 
expressed  to  be  for  **  the  premium  for  renewal  of 
policy  to  the  13th  of  October  1856."  At  the  time 
this  payment  was  nukde  and  receipt  given  J  was 
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dead,  lie  having  died  on  the  12th  of  November  1855, 
but  neither  the  plaintiff  nor  the  defendants  were 
awnre  of  that  fact: — Held,  in  an  action  bj  the 
plaintiff  to  recover  the  nim  insufed,  that  the  receipt 
of  the  premium,  under  each  circumetances,  did  not 
<»pente  as  a  waiver  by  the  defendants  of  the  fact  of 
.!>  death  so  as  to  revive  the  policv.  PriUhard  v. 
the  Merehanta  amd  Tradetmem's  MtUucU  Life  Innur, 
8oe.,  27  Law  J.  Rep.  (n.s.)  C.P.  169;  3  Com.  R 
Rep.  N.8.  622. 

BemilUt  per  WiMm^J,,  that,  as  the  contract  was  to 
pay  the  sum  insured  on  the  future  death  of  J,  the 
defendants  would  not  have  been  bound  to  accept 
the  premium,  even  if  it  had  been  offered  within  the 
thirty  days,  if  J  were  then  dead.    Ibid. 

(J)  Memortmdtim  <u  to  Extra  RUik, 

The  plaintiffs  effected  with  the  defendants  a  policy 
on  the  life  of  A,  on  the  23rd  of  June  1 863.  On  the 
20th,  one  of  the  plaintiffs,  who  was  also  the  agent 
of  the  defendants,  through  whom  the  policy  was 
effected,  had  written  to  the  defendants,  **  A  proceeds 
to  Belize  about  the  end  of  the  month."  On  the 
hack  of  the  policy  the  following  memorandum  was 
indorsed,  of  even  date  with  the  policy-***  The  life 
assured  under  tiiis  policy  being  about  to  proceed  to 
and  reside  at  Belize,  in  the  State  of  Honduras,  and 
an  extra  premium  of  twenty  guineas  having  been 
paid  for  the  extra  risk  for  sudh  residence  for  one 
year,  permission  is  hereby  granted  to  the  life  aasuied 
to  proceed  to  and  reside  at  Belize  aforesaid,  and  for 
the  time  aforesaid,  and  for  so  long  thereafter  as  the 
extra  premium  riiall  from  time  to  time  be  paid, 
along  with  the  premiums  payable  on  this  policy,  as 
within  expressed.'*  The  twenty  guineas  was  |Mid 
on  the  2drd  of  June,  but  A  did  not  proceed  to  BeJise 
till  1856 ;  he  arriveid  in  August,  and  died  within  a 
year  of  his  arrival,  no  seoond  extra  premium  having 
been  paid : — Hdd,upon  the  true  construction  of  the 
memomndum,  that  it  contained  a  permission  for  a 
year's  residence  at  Belize,  not  limited  to  any  par- 
ticular year,  and  therefore  that  the  phiintiffs  were 
entitled  to  recover  the  sum  assured.  Neimtm  v% 
ik€  AnAor  Atsur.  Co.,  27  Law  J.  Rep.  (n.s.)  C.P. 
275 ;  4  Com.  B.  Rep.  VA.  464. 

(B)  Bt  ONB  OTFIOX  15  ANOTHIE. 

G,  in  oonsideration  of  6^32/.  paid  to  him  by  the 
Globe  Insurance  Company,  granted  to  them  an 
annuity  of  8001.  for  his  life,  and  assigned  to  them  his 
life  interest  in  large  funds  to  secure  the  payment 
thereofi  By  the  same  deed  he  covenanted  with  the 
trustees  of  the  company  that,  in  case  they  should  at 
any  time  insure  any  sum  of  money  not  exceeding 
6,832A  upon  his  life,  and  should  pay  any  additional 
premium  or  premiums  by  reason  of  his  going  beyond 
seas,  then  all  such  sum  mod  sums  of  money  as  should 
be  adranced  by  them  for  such  additional  premium 
or  premiums  might  be  retained  by  them  out  of  the 
property  asdgned  to  them  in  trust  Shortly  after- 
waids,  the  company,  which  had  two  departments, 
one  an  insurance  department  and  the  other  an 
annuity  deportment,  effeeted  a  ^oiicy  of  insurance 
upon  the  life  of  G  in  their  insurance  .deportment, 
whereby,  in  eonaideration  of  an  annual  premium  of 
9291.,  the  sum  of  6,8322.  was  asrared  to  be  paid  to 
the  tmstees  of  the  Globe  Insurance  Company  out 
of  the  foods  of  the  company  upon  the  death  of  G. 


The  annual  premiums  were  accordingly  regularly 
paid  upon  this  policy  by  cheques  signed  by  three  of 
the  directors  of  the  Globe  insurance  Com{»any  on 
behalf  of  the  company,  the  amount  of  such  cheques 
being  paid  by  the  bankers  of  the  company  on 
account  of  the  annuity  department  of  the  company 
to  the  credit  of  the  life  insurance  department  thereofi 
In  1842  G  went  beyond  seas,  and  thenceforth  addi- 
tional rates  of  insurance  upon  the  policy  were  paid 
by  means  of  cheques  drawn  and  paid  in  the  same 
manner: — Held,  that  as  against  the  trust  fonds 
assigned  by  way  of  security  to  the  company,  the 
company  were  not  entitled  to  deduct  the  sums  they 
had  paid  in  respect  of  additional  rates  of  premium. 
Oreg  r.  FUitan,  25  Law  J.  Rep.  (na)  Chanc.  666 ; 
1  Giff.  438. 

(C)   VaEIATIOV  Of  POUOT   rSOM  AOBIBMBNT. 

R  &  K  entered  into  negotiations  with  C,  tlie 
London  agent  of  a  Scottish  insurance  company,  for 
the  purpose  of  eflectmg  a  policy  on  the  life  of  H, 
a  merchant;  and  it  was  verbally  agree;)  between  R 
&  K  and  C  that  the  policy  should  be  granted  autho- 
rising the  assured,  under  certain  conditions*  to  make 
Voyages  in  the  way  of  business  to  the  ports  of  Mo-r 
rocco  and  other  ports  in  the  Mediterranean,  and  on 
the  coasts  of  Africa  and  Asia*  A  written  proposal^ 
in  the  handwriting  of  one  of  the  partners  R  &  K, 
was  commuaioatad  by  O  to  the  company,  in  th^ 
followmg  terma,  differing  by  mistake,  as  R  &,  K 
alleged,  from  the  agreement  they  had  previously 
made  with  C:— *'Mr.  H  to  be  at  liberty  to  visit, 
on  bnoinsss,  Taogiers,  or  any  other  port  within  the 
Mediterranean,  without  subjecting  himself  to  any 
extra  premium,  or  having  to  apply  for  a  licence;  but 
it  is  understood  that  he  is  not  to  reside  out  of  £urope 
at  any  place  in  the  Mediterranean  beyond  the  period 
of  three  months,  or  to  ge  to  the  interior  of  Asia  and 
Airica.  The  above  memorandum  to  be  indorsed  on 
the  policy.'"  A  policy  was  accordingly  granted, 
whereby  2,000/.  was  aasorod  to  be  paid  to  R  &  K 
after  the  death  of  H,  with  a  proviso  that  in  case  the 
said  H  should  depart  beyond  the  limits  of*  Europe 
the  policy  should  be  void.  A  memorandum  was 
indorsed  on  the  policy  to  the  effect  that,  notwith- 
standing the  restfietion  contained  in  it,  H  should 
enjoy  such  liberty  as  mentioned  in  the  above-written 
proposals  H,  in  the  course  of  his  business,  visited 
Casa  Blanca,  a  small  port  on  the  Atlantic  coast  of 
Morocco,  south  of  Tangiers,  and  died  there  before 
he  had  resided  three  months.  The  Court,  on  a  bill 
being  filed  for  that  purpose  by  R  &  K,  refosed  to 
rectify  the  policy,  as  against  the  company,  so  as  to 
express  the  true  agreement  between  R  &  K  and  C, 
but  declared  the  policy  to  be  not  binding  on  either 
the  i^ntifis  or  the  company i  and  orderdi  the  pre- 
miums which  the  plaintifis  had  paid  to  be  refunded, 
as  having  been  paid  by  mistake,  and  the  policy  to 
be  delivered  up  to  the  defendants^  Fowler  ▼.  the 
JSeottuh  JSqiMkMe  Hfs  Jtmir.  Soc  md  JKite&M,  28 
Law  J.  Rep.  («.b.)  Chanc  225« 

(D)  Ihsubabli  Ivtebbst. 

In  enrery  polky  on  the  life  of  anothOT,  the  name 
of  the  person  who  is  really  interested  at  the  time  of 
effecting  the  policy,  or  for  whose  benefit  the  policy 
is  effected,  must  be  inserted  as  the  person  interested; 
and  the  omiaion,  or  «rro&e<Mia  statenient  of  the 
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peraon  inter«tted,|}0r  le  ayoidtthe  policy,  whether 
it  be  a  wagering  policy  or  not  ffodion  t.  ike 
Ohterur  Uft  Aaiur.  Soe.,  26  Law  J.  Rep.  (va) 
Q.B.  S03;  8£.  &B.40. 

To  an  action  by  the  ezecntor  of  J  8  on  a  policy 
of  insurance  on  his  life,  the  defendants  pleaded  that 
the  policy  was,  in  fkct,  made  by  one  T  8,  in  the  name 
and  in  the  pretended  behalf  <^  J  8,  but  ibr  the  use, 
benefit,  and  on  account  and  behalf  of  the  said  T  8 
himselfi  and  not  for  the  use,  benefit,  or  on  account 
of  the  said  J  8;  and  th&t  T  8  had  not,  at  the  time 
of  making  the  policy,  nor  before,  nor  at  the  death  of 
the  said  J  8,  any  interest  in  the  life  of  J  8,  and  that 
the  policy  was  a  gaming  or  wagering  policy,  contrary 
to  the  statute : — Held,  that  the  plea  was  an  answer 
to  the  action.  Semble — ^that  the  plea  would  not  be 
proved  by  shewing  that  the  policy  was  made  in  con- 
sequence of  a  suggestion  from  the  son  of  the  assured, 
to  his  father  that  he  ought  to  insure  his  life,  and 
that  the  son  supplied  the  money  for  the  premiums. 
SkiUing  v.  ike  Accidental  Death  Intur.  Co.,  26 
Law  J.  Rep.  (ir.8.)  Ezch.  266;  2  Hurl.  &  N.  42. 

Although,  where  insnrsnce  is  really  effected  by 
the  party  insured,  the  mere  circumstance  that  an- 
other party  pays  the  premiums  may  not  be  oon- 
dusive,  or  erevL^per  js,  sufficient  evidence  to  warrant 
a  jury  (or  the  Court  upon  a  special  verdict)  in  finding 
that  the  interest  was  not  in  the  insured — Trieton  t. 
Border  and  ShiUmg  y.  the  Accidental  Death  In- 
euranee  Ocmpanp;  yet  where  the  insuimnce  is 
effected,  by  the  party  nominally  insured,  at  the 
instance  of  and  for  the  benefit  of  another,  who  is  to 
pay  the  premiums,  and  in  pursuance  of  an  aircnge^ 
ment  between  them,  under  which  he  immediately 
secures  the  sole  benefit  of  it  (by  assignment  or 
bequest),  the  evidence  will  be  so  conclusive  that  the 
interest  is  really  in  tKe  third  party  (so  that  the  policy 
is  void  for  not  having  been  in  his  name),  that  the 
Court  will  set  aside  a  verdict  for  the  plaintiff  in  an 
action  brought  by  him  or  his  representatives  upon  it. 
ShiUiMff  y.  the  Accidental  Death  Intwr.  Co.,  27 
Law  J.  Rep.  (ir.&)  Ezch.  16. 

(E)   UlTTBUB  AyBBMUTS. 

A  policy  of  insurance  under  seal,  after  reciting 
that  Hie  plaiutifls  were  interested  in  the  life  of  J,  and 
had  delivered  to  the  defendants,  an  insurance  com* 
pany,  a  propoaal  for  insurance  therein,  whereby  it 
WAS  declared  that  J  was  of  a  certain  age  and  was  not 
subject  to  certain  diseases,  and  that  the  defendants 
had  thereupon  undertaken  the  proposed  assurance, 
subject  to  the  terms  and  conditions  therein  and 
thereunder  expresMd,  and  that  the  plaintiffs  had 
paid  a  certain  premium,  witnessed  that  the  defen* 
dants  agreed  that  if  J  died  within  the  year,  or  within 
any  year  for  which  the  plaintifli  had  paid  the  pre- 
mium, the  property  of  the  company  should  be  liable 
to  pay  the  sum  insured.  The  policy  contained 
certain  provisoes,  and  terms  and  conditions  in 
the  usual  form  were  added  underneath  it.  J  waa 
subject  to  certain  diseates,  which  the  plaintiffs 
in  their  proposal  stated  he  was  not,  but  the  plain- 
tiflb  did  not  know  it  until  after  ji  death : — Held 
(reversing  the  judgment  below,  26  Lsw  J.  Rep. 
(ir.s.)Q.B.  266;  8  E.  &  &  232),  that  the  plaintiflfl 
were  nevertheless  entitled  to  rectiver  the  sum 
assured,  as  it  was  not  a  condition  precedent  to  their 
Tight  to  have  the  contract  fulfilled  that  their  state- 


ment respecting  Jli  health  should  be  true.  Wheel' 
ton  v.  Bard4$tff  (Bz.  Ch.),  27  Law  J.  Rep.  (h.8.) 
aB.24l. 

The  plaintiilb  raplied  to  the  above  plea,  on  equit- 
able grounds,  that  the  deiendanti  had  puUished  a 
prospectus  stating  that  all  insurances  with  them 
should  be  unquestionable,  ezeept  where  firaud  might 
be  practised  m  obtaining  them;  that  the  plaintiflb 
effbcted  the  policy  on  the  fidth  of  this  prospectus, 
and  that  no  fraud  was  practised  in  obtaining  the 
assurance.  In  support  of  this  replication,  the  plain- 
tifb  merely  put  in  evidence  a  prospectus,  produced, 
after  notice,  by  the  defendants,  and  admitted  by 
them  to  have  been  generally  circulated  by  them 
before  and  at  the  time  the  policy  was  effected  by 
the  plaintifls:— Held,  by  Wightman,  J.,  Erie,  /. 
and  Orompton,  /.,  that  there  was  no  evidence  from 
which  the  jury  might  reasonably  presume  that  the 
plaintifls  had  seen  the  prospectus  and  effected  the 
policy  on  the  feith  of  it;  by  Lord  Campbell,  (7./., 
that  there  was  evidence  from  which  such  a  presump- 
tion might  have  been  drawn.  Held,  also^  by  Lord 
Campbell,  C.J.,  that  the  replication  was  good,  and 
that  **  fraud"  in  the  prospectus  meant  persmial  fraud 
of  the  asnired,  and  did  noteztend  to  that  of  the  life 
and  referees.  But,  ^ueere,  by  Wightman,  /.,  Erie, 
J.  and  Crompton,  J.,  whether  the  replication  was 
good.  And,  eemUe,  by  those  Judges,  that  ^  fraud  ^ 
would  include  fraud  of  the  life  or  referees.  Ibid. 
26  Law  J.  Rep.  (M.S.)  Q.B.  265 ;  8  E.  &  a  232. 

At  the  time  of  effecting  a  life  policy  with  aa 
insurance  company  the  insured  signed  a  written 
declaration,  which  it  was  agreed  should  be  the  basis 
of  the  contract  of  insurance,  in  which  he  declared^ 
inter  aHa,  that  he  was  not  aware  of  any  disorder  or 
circumstance  tending  to  shorten  his  life.  He  was 
aware  at  the  time  that  he  had  had  certain  illnesses, 
which  did,  in  fact,  tend  to  shorten  hii  life,  but  he 
was  not  aware  that  they  had  such  a  tendency:— 
Held,  in  an  action  to  recover  the  amount  of  the 
policy,  that,  in  order  to  render  the  declaration  un- 
true, so  as  to  defeat  the  policy,  it  was  necessary  to 
shew  not  only  that  the  insured  was  aware  that  he 
had  had  those  illnesBes,  but  also  that  he  was  aware 
that  they  tended  to  shorten  his  life.  Jonee  v.  the 
Fromnciallnewr,  Com.,  26  Law  J.  Rep.  (n.8.)  C.P. 
272;  3  Com.  B.  Rep.  N.S.  65. 

Where^  at  the  trial,  the  defendants'  counsel  re- 
lied upon  one  particular  point,  and  advisedly  abstained 
firom  raising  othen  which  might  have  been  raised* 
on  the  ailment  of  a  rule  for  a  new  trial  on  the 
ground  of  misdirection,  the  Court  confined  them  to 
the  point  raised  at  the  trial.     Ibid. 

A  policy  of  insurance  effected  by  T  on  his  own 
life  was  subject  to  a  condition  that  it  was  to  be  void, 
"  in  case  any  fraudulent  or  untrue  statement  was 
contained  in  any  of  the  documents  deposited  with 
the  company  in  relation  to  the  insurance  by  the 
assured,**  &c*  Among  such  documents  was  one 
called  the  "personal  statement**  containing  ques- 
tions which  T  was  required  to  answer,  and  his 
answen  to  them,  as  follows: — Q.  **  Whether  had, 
since  infencv,  any  disease  requiring  confinement?** 
—A.  **  No.*^  (^  ^  How  often  has  medical  attend- 
ance been  required?'*— A.  **One  year  ago."  Q. 
*<  F<Mr  what  disease?"— A.  *  Disordered  stomach.** 
Q.  ^  For  what  period  confined  to  the  house  or  bed?  ** 
—A.  "  A  week.'*    Q.  <'  Name  and  address  of  medi- 
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cd  attendant  empl^ed  op  occasion  of  snch  disease?** 
— A.  **  Dr.  R."  The  facts  were  that,  subsequently 
to  the  occasion  on  which  he  was  attended  by  Dr.  R, 
he  had  had  another  and  yery  dangerous  illness,  for 
which  he  had  been  attended  by  three  other  medical 
men.  In  an  action  against  the  insurance  company, 
to  recover  the  amount  of  the  policy,  the  jury  found 
that  T  had  withheld  no  material  information: — 
Held,  that  by  the  aboTe  answers  T  had,  in  eflbct, 
denied  that  he  had  had  any  disease  requiring  con- 
6nement,  except  on  the  occasion  when  he  was  at- 
tended by  Dr.  R.  And,  on  the  authority  of  Ander" 
$on  T.  FUtfferald,  that,  inasmuch  as  such  statement 
was  untrue,  the  policy  was  void,  notwithstanding  the 
finding  of  the  jury.  CoMenove  v.  the  BriHsk  BquU' 
d>U  Aitur,  Co,,  28  Law  J.  Rep.  (h.s.)  C.P.  259; 
6  Com.  B.  Rep.  N.S.  437:  affirmed  in  Ex.  Ch.  29 
law  J.  Rep.  (n.s.)  C.P.  160. 

In  another  document,  called  the  **  Proposal,"  also 
containing  questions,  which  T  was  required  to  an- 
swer, was  the  following: — ^Q.  *'  Names  and  addresses 
of  the  usual  medical  attendant,  and  the  hist  medical 
attendant?**— A.  **  Dr.  C."  Dr.  C.  was  Tls  usual 
medical  attendant,  but  was  not  his  last  medical 
attendant.  Qucare — whether  this  answer  was  to  be 
construed  to  be  an  answer  to  both  branches  of  the 
question,  and  so  an  untrue  statement  within  the  con- 
dition, or  as  an  answer  to  the  first  branch  only. 
Ibid. 

By  a  form  of  proposal  for  insurance,  the  name, 
lesidence,  profession,  or  occupation  of  the  person 
whose  life  was  proposed  to  be  insured  were  required 
to  be  stated.  The  plaintiff  was  an  ironmonger ;  in 
the  Proposal  he  described  himself  as  "  J  T  P, 
Esquire,  Saltley  Hall,**  where  he  resided.  He  omit- 
ted to  state  that  he  was  an  ironmonger.  The  policy 
which  was  granted  on  this  Proposal  contained  a 
clause  that,  if  any  statement  in  the  Proposal  were 
untrue,  or  if  the  policy  had  been  obtained,  or  should 
thereafter  be  continued,  through  any  misrepresenta* 
tion,  concealment,  or  any  untrue  averment  whatso* 
ever,  the  policy  should  be  void.  The  same  premium 
would  have  been  required  of  the  plaintiff  if  he  had 
stated  his  occupation  of  Ironmonger: — Held,  that 
the  policy  was  not  avoided  by  reason  of  the  manner 
in  which  the  plaintiff  had  described  himself  in  the 
Proposal.  Perrvnt  v.  the  Marine  amd  Qmerol  Tra- 
9eBen  Inmur.  Co.  (Ex.  Cb.),  29  Law  J.  Rep.  (ir.s.) 
CSt.B.  242:  affirming  the  judgment  below,  29  Law 
J.  Rep.  (ir.8.)  Q.B.  17. 

(F)  Fraud. 

Lifo  policy  obtained  for  fraudulent  purposes  de- 
clared void,  and  the  premium  already  paid  to  the 
insurance  office  applied  in  payment  of  the  coots. 
PrineenfWaleM,4ic,  As$oe,  Co.  v.  Pa^iiMt-,  25  Beav. 
605. 

(G)  Right  to  the  Poliot. 

A  mortgagee^  by  way  of  collateral  security  for  his 
mortgage  debt,  insured  in  his  own  name  the  life  of 
his  debtor,  the  latter  paying  the  premiums  upon  the 
poU^.  The  debtor  afterwards  took  the  benefit  of 
the  Insolvent  Debtors  Act,  obtained  the  ordinary 
vesting  order,  and,  having  put  in  his  schedule,  in 
which  the  mortgage  debt  was  specified,  and  the 
policy,  as  one  of  the  securities  for  payment  of  such 
debt^  obtained  his  dischaige.    The  debtor,  after  tnr- 


▼iving  the  mortgagee,  died,  and  the  insurance  com- 
pany paid  the  amount  due  upon  the  policy  to  the 
personal  representatives  of  the  mortgagee,  who^  after 
retaining  thereout  the  amount  of  their  debt  and 
costs,  paid  the  balance  into  court.  The  balance 
being  claimed  by  the  assignee  in  insolvency  of  the 
debtor,  on  the  one  hand,  and  by  his  personal  repre- 
sentatives on  the  other, — Held,  that  the  title  of  the 
assignee  in  insolvency  was  to  be  preferred.  In  re 
Stories  Tnui,  28  Law  J.  Rep.  (n.8.)  Chanc.  888; 
1  Gitf.  94. 

Where  A  pays  the  premium  upon  a  policy  on  his 
life,  but  the  benefit  of  it  is  claimed  by  B,  the  onus 
of  proof  lies  on  the  latter,  even  though  the  policy 
etands  in  his  name.  PMgtr  v.  BrowM^  28  Beav. 
891. 

(H)  ASSIGRHIRT  or  TBI  POUOT. 

B,  a  merchant  at  Valparaiso,  insured  his  life  in 
England  under  a  policy  of  insurance,  which  was  sub* 
ject  to  the  following  condition:  ''This  policy  will 
be  void  if  the  life  assured  die  by  his  own  hand^  the 
hands  of  justice,  by  duelling,  or  by  suicide ;  but  if 
any  third  party  have  acquired  a  homA  fdt  interest 
therein,  by  assignment  or  by  legal  or  equitable  lien 
for  a  valuable  consideration,  or  as  security  for  money, 
the  assurance  thereby  effected  shall,  nevertheless, 
to  the  extent  of  such  interest,  be  valid  and  of  full 
effect."  On  the^9th  of  July  L866,  while  the  policy 
was  running,  B  became  bankrupt,  and,  according  to 
the  law  prerailing  at  Valparaiso,  his  property  be- 
came vested,  by  operation  of  law,  in  the  escribano, 
or  notary,  attached  to  the  Consulado  Court  On  the 
14th  of  July  B  committed  suicide.  On  the  15th  of 
July  a  meeting  of  his  crediton  was  held,  and  the 
plaintiffs  were  appointed  assignees,  upon  which  the 
property  of  B  became  vested  in  them.  An  action 
having  been  brought  to  recover  the  amount  insured 
under  the  policy,  it  was  held,  that  the  plaintiffs  were 
not  entitled  to  recover,  as  they  were  not  such  third 
parties  as  were  referred  to  in  the  exception  con- 
tained in  the  condition.  Jackson  v.  FvnUr  (Ex. 
Ch.),  29  Law  J.  Rep.  (n.8.)  Q.B.  8 ;  1  E.  &  E. 
463:  affirming  the  judgment  below,  28  Law  J.  Rep. 
(ir.8.)  Q.B.  166 ;  1  E.  &  E.  463. 

A  policy  of  assurance  contained  a  proviso  that  in 
case  the  assured  should  commit  suicide  the  policy 
should  be  cancelled  by  the  ratum  of  the  premiums, 
except  the  policy  should  have  been  legally  assigned: 
— Held,  that  the  policy  was  forfeited,  though  the 
assured  committed  suicide  while  in  an  unsound  state 
of  mind.  Held,  also,  that  a  deposit  of  the  policy 
by  the  assured,  as  a  security  for  monies  advamced, 
amounted  to  a  legal  assignment  within  the  meaning 
of  the  policy.  Dufawr  ▼.  ^  Profemonal  Life 
Attwr.  Co.,  27  Law  J.  Rep.  (n.8.)  Chanc.  817;  25 
Beav.  599. 

A  policy  of  assurance  on  the  lifo  of  E  W  was 
•ubject  to  a  condition  avoiding  it  on  suicide,  but 
provided  that  in  case  the  policy  should  have  been 
assigned  to  other  parties  for  a  valuable  consideration 
six  calendar  months  before  the  death  of  the  assured, 
it  should  ramain  in  force  to  the  extent  of  the  ben^ 
ficial  interest  therein  of  the  party  to  whom  it  should 
have  been  assigned.  E  W  deposited  the  policy  with 
the  pkuitiff.  The  policy  was  accompanied  by  a 
letter,  stating  that  it  was  to  be  held  **  as  security,  in 
case  of  death  or  otherwise,  for  any  notes  of  haxul  or 
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Inlls  of  exchange  you  nay  have  cashed  for  me.** 
From  that  time  a  current  account  eziated  between 
the  parties;  the  plaintiff  cashed  or  discounted  for 
E  W  divers  bills  of  exchange,  and  frequently  took 
renewals  of  them  as  they  came  due.  £  W  after- 
wards shot  himself.  At  that  time  a  sum  of  money 
was  due  to  the  plaintiif  by  E  W  on  several  out- 
standing bills  of  exchange,  &c.  exceeding  the  amount 
payable  on  the  policy;  but  none  of  them  bore  date 
much  more  than  two  months  before  the  death  of 
£  W.  Upon  a  bill  to  obtain  payment  of  the  sums 
insured, — Held,  that  the  policy  was  duly  assigned  i 
that  the  security  continued  from  the  date  of  the 
deposit,  notwithstanding  the  condderation  for  it  was 
fluctuating ;  that  the  payment  or  wi^dimwal  of  the 
earlier  bills  did  not  necessitate  a  fresh  deposit ;  and 
that  it  was,  and  was  intended  to  be,  a  security  for 
what  was  due  on  the  current  account  at  the  death  of 
E  W  or  otherwise,  /ones  v.  th€  CumoUdaied  In- 
wttmmt  €MdAamir,  Ob.,  28  Law  J.  Rep.  (ir.B.)Chanc< 
66;  26  Beav.  256, 

(I)  Lost  Poliot. 

Sums  secured  by  lifo  policies  alleged  to  have  been 
lost  or  destroyed  in  the  lifetime  of  the  insurer, 
orders  to  be  paid  to  his  administratrix  by  the  in- 
suranoe  company  without  any  other  indemnity  than 
the  decree  of  the  Court.  OrohaU  v.  Fwd,  25  Law 
J.  Rep.  (ir.8.)  Chanc.  552. 


2.^tN8UnANCE  AGAINST  FIRB. 

[The  Laws  relating  to  the  Duties  on  Fire  In- 
surances amended  by  19  &  20  Vict  c  22.] 

(A)  COVBTBUOTIOH  OW  THB  POUOT  OE  COHTBAOT 

or  iNSUBAirOB, 

A  policy  of  insurance  against  fire  contained, 
among  othera,  the  following  conditions:  that  the 
amount  of  loss  should  be  paid  immediately  after  the 
same  should  be  established  to  the  satis&ction  of  the 
directors;  that  all  pefsons  insured  sustaining  any 
damage  by  fire  should  forthwith  give  notice  thereof 
to  the  company,  and,  within  fifUen  days  after  the 
loss,  delive]r  in  as  particular  an  account  of  their  loss 
or  damage  as  the  natnre  of  the  case  would  admit  of  i 
and  in  case  any  diflference  or  dispute  should  arise 
between  the  insured  and  the  company  touching  the 
loss  or  damage,  such  differeoces  should  be  referred 
to  artntrntioB,  and  the  award  of  the  arbitrators  be 
eoncluave  on  all  parties: — Held,  that  the  delivery 
nf  particulars  within  fifteen  days  after  the  loss  was  a 
condition  precedent  to  the  right  to  sue  on  the  policy, 
nnd  that  the  referenoe  to  arbitration  of  the  amount 
of  the  loss  was  not  a  condition  precedent  to  the  right 
to  sue  on  the  policy.  A  condition  in  a  eontract  to 
refer  to  arbitration  any  question  which  may  arise  out  of 
the  contract  will  be,  if  so  stated,  a  condition  precedent 
to  the  right  to  sue  on  the  contxact ;  but  unless  the  con- 
dition expressly  stipulate  that  until  arbitration  had 
no  action  shall  be  brought,  its  performance  is  not  pre- 
cedent to  the  right  to  sue  on  the  contract.  In  cases 
where  the  condition  is  not  precedent  to  the  right 
to  sue,  if  either  party  sue  without  offering  to  rei«r, 
it  is  open  to  the  other  party  to  apply  for  a  reference 
under  the  provirfons  of  section  1 1 .  of  the  Common 
Law  Procedure  Act,  1854.  Moper  v.  ZefM^on,  28 
Law  J.  Rep.  (ir.s.)  Q.B.  260. 


(B)  Dbscbiptioit  o/Pamun  Inbuem). 

In  a  policy  of  insurance  against  fire,  one  of  the 
conditions  was  that  **  the  nature  and  material  struc- 
ture** of  the  building  should  be  truly  described,  and 
another  that  it  should  be  stated  whether  any  hasard- 
ous  business  was  carried  on: — Held,  that  an  omis- 
sion to  mention  a  steam-engine  hondfdt  used  in  the 
building,  but  only  to  grind  com  for  the  hones  used 
on  the  premises,  was  not  a  want  of  proper  descrip- 
tion, avoiding  the  policy.  JBaxendale  v.  Bafdfmg, 
28  Law  J.  Rep.  (ir.8.)  Exch«  236;  4  Hurl.  &  N. 
445. 

(C)   iHfUEABUl  IrTSEHT)   GOOM  IV  TbVBT. 

Warehousemen  and  wharfinsers  with  whom  goods 
are  deposited  have  an  insurable  interest  in  such  goods, 
although  there  has  been  no  previous  authority  to 
insure  given  by  the  real  owners,  nor  any  notice  given 
to  them  of  such  insurance.  Such  goods  are  pro- 
perly described  in  a  policy  as  ^  goods  in  trust.**  The 
insurers  are  entitled  in  such  a  case  to  recover  from 
the  insurance  office  the  full  value  of  the  goods 
destroyed  bj  fire,  but  are  liable  to  account  to  the 
true  owners  for  the  excess  of  the  money  received 
beyond  the  amount  of  their  own  chaiges  in  respect 
of  such  goods.  Watert  v.  ike  Monarch  Life  and 
Fire  Inaur,  Co.,  29  Law  J.  Rep.  (n.s.)  Q.B.  102; 
5  £.  &  B<  870. 

The  plaintiA,  being  common  carriers,  effiscted  a 
policy,  one  of  the  conditions  of  which  was,  that 
**  goods  held  in  trust  or  on  commission  are  to  be 
insured  as  such,  otherwise  the  policy  will  not  extend 
to  cover  such  property,**  and  1 6, 0002«  was  declared 
to  be  on  ''goodsi  Uieir  (the  plaintifll^*)  own  and  in 
trust  as  carriers**  in  a  certain  warehouse;  by  the 
policy,  the  funds  of  the  insurers  were  to  be  **  liable 
to  pay,  reinstate,  or  make  good  to  the  assured  all 
damage  and  loss  which  they  might  sufTor  by  fire  on 
the  property  therein  particularised  **: -^  Held,  that 
the  plaintiflb  insured  the  whole  value  of  any  goods 
sent  to  Aem  to  be  carried,  and  not  merely  their  own 
interest  as  carriers;  and  that  they  could  recover 
from  the  insurers  the  value  of  a  packet  of  silk  de- 
stroyed in  their  warehouse  by  an  accidental  lire, 
although  by  reason  of  its  not  having  been  dedared 
under  the  Carriers  Act,  they  were  not  liable  as  car- 
riers for  its  loss.  The  London  and  Nor^-  Weeiem 
Rail.  Co.  y.  Olyn,  28  Law  J.  Rep.  (n.s.)  Q.B.  188 ; 
1  E.  &  E.  652. 

(D)  Altbbatiov  of  thb  Riskj 

A  policy  of  assurance  against  fire,  in  the  descrip- 
tion of  the  buildings,  after  stating  that  part  of  the 
lower  story  was  used  as  a  boiler-house,  added,  "  No 
steam-engine  employed  on  the  premises.  The  steam 
from  the  said  boiler  being  used  for  heating  water  and 
warming  the  shops. — N.  B.  The  process  of  melting 
tallow  by  steam  in  the  said  boiler-house  and  the  use 
of  two  pipe-stoves  in  the  said  building  are  hereby 
allowed."  The  rates  of  insurance  were  stated  as 
common,  hasardons,  donbly  hasardons  and  special 
risk.  The  seventh  condition  provided  that  if,  after 
the  insurance,  the  risk  should  be  increased  by  the 
erection  of  any  stove,  &c.,  or  by  any  other  alteration 
of  dreumstances,  and  the  particulars  were  not  in- 
dorsed on  the  policy  by  the  secretary,  and  a  higher 
premium  paid  if  required,  the  insurance  should  be 
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of  no  foiee.  The  aanrod  paid  m  fbr  a  tpecial  liak. 
Some  time  after  the  pdlicjr  bad  been  efieeted  the 
aaeured  erected  a  steam-engine  on  the  premises  and 
supplied  it  with  steam  from  the  boiler,  but  gave  no 
notice  of  it  to  the  insurance  office.  It  was  found  as 
a  fact,  that  the  risk  to  the  office  was  not  increased 
by  the  erection  of  the  steam-engine.  The  premises 
were  destroyed  by  an  accidental  fire,  not  attributable 
to  the  use  of  the  steam-engine: — Held,  (reversing 
the  judgment  of  the  Exchequer,  25  Law  J.  Rep. 
(n.8.)  Exch.  291;  1  Hurl.  &,  N.  820),  that,  taking 
the  policy  together,  there  was  no  implied  warranty 
that  the  promisee  should  continue  in  the  state  in 
which  they  were  described  as  being  at  the  time  when 
the  policy  was  effected ;  and  that  the  alteration  of 
the  premises  by  the  erection  of  the  steam-engine 
did  not  avoid  the  policy,  though  no  notice  had  been 
given  to  the  office,  as  it  had  not  increased  the  risk. 
StoJeea  v.  Cox  (Ex.  Ch.),  26  Law  J.  Rep.  (n.&) 
Bxch.  1 13;  1  Hurl.  &  N.  633. 

(E)  Rbinstatino  Buildings. 

If  one  of  the  parties  to  a  contract  stipulates  for 
the  option  of  performing  his  part  in  one  of  two  law- 
ful ways,  he  is,  after  having  once  made  his  election, 
bound  by  such  election  ;  and  if  the  performance  be 
impossible  and  not  illegal,  he  is  liable  to  damages 
for  not  being  able  to  perform  it.  In  an  action  on 
a  policy  of  insurance  against  fire,  which  contained  a 
condition,  by  which  the  society  reserved  to  itself  the 
right  of  reinstatement  in  preference  to  the  payment 
of  claims,  the  defendants  pleaded  that,  having  elected 
to  reinstate  the  insured  premises,  they  were  prooeedf 
ing  with  the  reinstatement  thereof^  when,  by  order 
of  the  CommiMioners  of  Sewers  lawfully  acting  in 
that  behalf,  the  premises  were  taken  down  as  being 
in  a  dangerous  condition,  such  condition  not  being 
caused  by  the  fire ;  and  that  if  the  said  premises  had 
not  been  so  taken  dovn,  they  would  have  proceeded 
with  the  reinstatement,  and  would  have  restored 
them  to  the  condition  they  were  in  before  the  file: — 
Held,  on  demurrer,  per  Jiird  CampbeU,  C./.,  CVomp- 
Um,  J.  and  HiU^  /.,  that  such  plea  was  bad :  ErUt  /. 
dUttntimU,  Bnmn  v.  the  Royal  Intwr.  Soe.^  28 
Law  J.  Rep.  {s.a.)  Q.B.  275. 

An  insurance  company  who  had  insured  a  house 
from  fire, 'with  an  option  to  reinstate  it,  in  the 
event  of  a  fire,  having  elected  to  reinstate  it,  em- 
ployed the  defendant,  a  builder,  to  reinstate  it,  who 
used  the  old  walls  so  far  as  they  remained ;  and  when 
he  had  finished  all  but  a  little  of  the  painting,  gave 
one  of  the  insured  a  imaH  iun  to  complete  it,  and 
got  him  to  sign  a  certificate  that  the  work  was 
complete,  and  received  payment  from  the  oompany. 
The  old  walls,  not  bearing  the  weight  of  the  new 
work,  **  bulged.**  The  aasured  sued  the  company 
for  not  duly  reinstating  the  house,  and  they  defended 
the  action,  without  tihe  defendant's  authority,  and 
the  assured  recovered  damages.  The  company  then 
sued  the  builder  on  his  contract  (the  breach  bemg 
an  insufficient  and  imperfect  reinstating),  and  also 
for  fraudulent  representation;  and  for  the  costs, 
The  Judge  told  the  jury  that  the  defendant  was 
only  bound  to  put  the  building  as  nearly  as  possible 
in  the  same  state  as  before  the  fire ;  and  they  found 
that  he  had  done  so,  and  that  the  building  was  not 
less  secure  than  before.  At  the  close  of  the  case 
the  plaintifis  relied  on  the  omission  of  the  painting; 


but  the  jury  fmind  that  the  value  was  nominal,  and 
that  in  getting  the  certificate  there  was  no  fraud. 
The  verdict  was  entered  fbr  the  defendant,  the  Judge 
telling  the  jury  that,  in  the  absence  of  any  express 
authority  to  defend  the  former  action,  the  company 
could  not  recover  costs: — Held,  that  the  direction 
was  right,  and  that  the  plaintiflb  were  not  entitled  to 
a  verdict,  even  for  nominal  damages;  and  that  no 
amendment  could  be  allowed.  The  Timee  Fire 
Aetur.  Co,  v.  Mawke,  28  Law  J.  Rep.  (h.&)  Exch. 
817. 


S.—INSURANCS  AGAINST  ACCIDENTS. 

(A)  Dbatb  bt  Daowrino  :  Eyidkncb. 

A  policy  of  insurance  against  any  injury  caused 
by  accident  or  violence  within  the  meaning  of  the 
policy,  contained  a  proviso  *^  that  no  chum  should  be 
made  under  the  policy  in  respect  of  any  injury, 
unless  the  same  should  be  caused  by  some  outward 
and  visible  means,  of  which  satis&ctory  proof  could 
be  furnished  to  the  direetofs."  A  daim  was  made 
by  the  exeeutors  of  an  assured  person,  upon  evidence 
that  he  went  to  bathe  in  the  sea,  and  was  not  seen 
alive  afterwardu,  his  clothes  being  found  on  the  beach 
and  his  body  subsequently  washed  ashore: — Held, 
that  there  was  no  evidence  of  a  death  fiom  injury 
within  the  meaning  of  the  policy.  Trew  v.  the  Ra£U 
way  Paeeenffere  Aantr>  Co.,  29  Law  J.  Rep.  (h.8.) 
Exch.  SI  8;  5  Hurl.  &N.  211. 

(B)  Wbollt  Disablbd  rx^OM  f  ollowihq 

BU8UII8& 

By  a  policy  of  insurance  sgatnst  accident  the 
insured  was  entitled  to  a  fixed  weekly  payment  in 
the  event  of  an  accident  causing  bodily  injury  to  the 
insured  *'  of  so  serious  a  nature  as  wholly  to  disable 
him  from  following  his  usual  business,  occupation  or 
pursuita"  The  insured,  an  attorney,  sprained  his 
ancle,  which  confined  him  to  the  sofis  in  a  room 
adjoining  his  bedroom  for  a  month,  and  prevented 
bis  going  down  stairs.  Some  part  of  his  bushMss  was 
stopped,  but  clerks  carried  on  other  parts  of  it,  and 
he  could  write  letters,  consult  law  books,  and  give 
advice  and  directions  to  his  clerks  :«-Hdd,  by  the 
Court  (which  had  liberty  to  draw  inferences  of  fact), 
that  the  |^laintiff  was  wholly  disabled  fh>m  following 
his  usual  business,  occupation  or  pursuits  within  the 
meaning  of  the  policy.  Hooper  v.  the  Aeeidental 
Death  Intur,  Co.  (Ex,  Ch.),  29  Law  J.  Rep.  (h.b.) 
Exch.  484;  6  Hurl.  &  N.  557 :  affirming  the  judg- 
ment below,  29  Law  J.  Rep.  (h.s.)  Exch.  340;  5 
HurU  &  N,  546. 

(C)  Patmbut  or  Prbmivms. 

The  testator  of  the  plaintiff^,  on  the  22nd  of 
January  1851,  effected  a  poKcy  of  insurance  against 
death  or  injury  by  accident  with  the  defendants, 
which  provided  that  he,  the  insurrd,  on  or  before  or 
within  twenty-one  days  after  the  22nd  of  January 
1852,  and  on  or  before  or  within  twenty-one  days  of 
the  22nd  of  January  in  every  succeeding  year,  so 
long  as  the  acting  directors  for  the  time  being  of  the 
said  compiMiy  should  accept  the  same,  should  psy  to 
the  defendants  the  annual  premium  of  X2i  The 
policy  was  made  subject  to  certain  conditions  in- 
dorsed on  it.    The  first  was^  that,  provided  the  pre» 
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mium  shonld  be  paid  within  the  twenty-one  dayt| 
the  policy  should  not  be  void,  notwithstanding  the 
happening  before  the  expiration  of  them  of  the 
event  upon  which  the  policy  should  become  payable 
by  its  terms.  The  second  condition  provided,  that 
if  the  premium  should  be  unpaid  for  the  twenty-one 
days  after  it  became  due,  the  policy  should  be  abso- 
lutely void;  and  the  fourth  condition  stipulated  that 
in  every  case  where  a  new  premium  should  become 
payable,  the  directors  should  be  at  liberty  to  termi- 
nate the  risk  by  refusing  to  accept  the  premium. 
The  insured  met  with  an  accident  on  the  27th  of 
January  1856,  and  died  on  the  Ist  of  February.  On 
the  4th  of  February,  notice  was  given  to  the  company 
of  his  death,  and  a  correspondence  took  place  be- 
tween the  secretary  and  the  attorney  of  the  plaintifis, 
the  ezecutora.  Neither  the  secretary  nor  the  plain- 
tiiis  knew,  at  the  commencement  of  the  correspon- 
dence, that  the  premium  due  on  the  22nd  of  January 
had  not  been  paid;  but  the  secretary  became  aware 
of  that  (act  on  the  8th  of  February,  and  did  not  give 
notice  of  it  to  the  plaintiffii  till  the  twenty-one  days 
had  expired.  The  jury  found,  that  the  defendants 
had  intentionally  withheld  the  information  from  the 
plaintiffs  to  prevent  them  from  paying  up  the  pre- 
mium within  the  twenty-one  days: — Held,  first, 
that  the  defendants  were  not  estopped  by  their  con- 
duct from  setting  up  the  non-payment  of  the  premium 
within  the  twenty-one  days,  and  therefore,  by  the 
second  condition,  the  policy  was  void.  Secondly, 
that  the  payment  in  the  first  condition  most  mean 
such  a  payment  by  the  insured  as  was  mentioned  in 
the  body  of  the  policy,  and  therefore  the  executors 
were  not  entitled  to  pay  the  premium  after  the  death 
of  the  insured;  and  if  they  had  tendered  it,  the 
directors  might  have  reftised  it  Thirdly,  that,  under 
the  fourth  condition,  neither  the  insured  nor  his  exe- 
cutors had  an  absolute  right  to  keep  alive  the  policy 
by  payment  or  tender  within  the  twenty-one  days ; 
the  directors  having  the  power  to  keep  it  alive  or 
reftise  to  do  so  at  their  pleasure:  commenting  on 
Tarletan  v.  Staniforth  and  Sahrin  v.  Jamu.  Simp- 
§on  ▼.  the  Accidental  Death  Intur.  Co.,  26  Law  J. 
Sep.  (h.8.)  G.P.  289;  2  Com.  Rep.  N.S.  257. 


•  good  answer,  inasmuch  as  the  interest  caM  only 
be  claimed  as  accessory  to  the  bilL  Florence  v. 
Drayeon,  1  Com.  B.  Rep.  N.S.  584. 

In  consideration  of  the  plaintiiTs  discounting  a 
bill,  the  defendant,  jointly  and  severally  with  D, 
undertook  if  the  same  was  not  paid  at  mati^ty  to 
pay,  as  interest  thereon,  20L  for  each  month  after- 
wards. The  bill  was  not  paid  at  maturity,  and  the 
plaintiff  issued  a  writ  against  the  defendant,  and  by 
the  indorsement  thereon  claimed  the  amount  of  the 
bill  and  interest  at  20/.  per  month  as  per  agreement; 
but  the  declaration  in  the  action  was  on  the  bill 
only,  and  contained  no  count  upon  the  agreement 
or  for  interest,  and  the  plaintiff  recovered  judgment 
by  default  for  the  amount  of  the  bill  only.  The 
plaintiff  having  brought  a  second  action  against  the 
defendant  upon  the  agreement  for  interest, — Held, 
that  the  action  was  maintainable  for  interest  due 
before  the  judgment  was  recovered,  but  not  for 
interest  due  subsequently  to  it   Florenee  v.  Jenimge, 

26  Law  J.  Rep.  (9.8.)  C.P.  274;  2  Com.  B.  Rep. 
N.S.  454. 

Rati  or,  bmotirablb. 

In  an  action  against  the  drawer  of  a  bill  fbr  200/., 
with  10/.  per  cent  interest,  it  was  held,  that  the 
holder  might  recover  interest  at  10/.  per  cent  from 
the  time  when  the  bill  became  due,  as  well  as  fbr  the 
time  during  which  it  was  running.    Keene  v.  JTeene, 

27  Law  J.  Rep.  (h.b.)  CJ*.  88;  8  Com.  B.  Rep. 
N.S.  144. 


INTERPLEADER. 
i.—INTERPLBADBR  AT  LAW. 

(A)  Intirfb&ihob. 
(a)  IngfettenU. 

(h)  Rd^f  to  the  Sherif. 

(B)  Eyioenob. 

(C)  Costs. 

(a)  Of  Mixed  Witneem, 
(h)  Security  for, 

(D)  PbAOIIOB  :  STATIBQ  PBOOBBDIBaa. 


INTEREST. 

[Person  interested  in  Prosecutiona,  see  Quo 
Wabbanto.] 

When  bbooybbablb. 
[See  Noble  v.  the  Natiorud  DiecowU  and  Banking 

Co.f  title  MONBT  HAD  AND  BBCIIYBD.] 

The  defendants  entered  into  the  following  agree- 
ment with  the  plaintiff, — "  In  consideration  of  your 
discounting  for  us  the  under-mentioned  bill,  we  do 
hereby  undertake,  if  the  same  is  not  wholly  paid  at 
maturity,  to  pay,  as  interest  thereon,  17/.  lOs.  for 
each  month  any  portion  of  which  shall  have  elapsed 
after  maturity  of  the  said  bill  and  until  the  entire 
amount  of  the  same  is  wholly  paid  and  satisfied :  all 
payments  made  by  us  to  be  applied  first  in  liquida- 
tion of  interest,  and  afterwards  in  reduction  of  the 
said  principal  sum  of  850/."  In  an  action  upon  the 
above  contract,  for  non-payment  of  the  stipuhited 
interest, — Held,  that  a  plea  shewing  that  the  plain- 
tiff had  indorsed  over  the  bill  to  a  third  person,  was 


S.—INTBRPLEADJSR  IN  SQUITT. 

(A)  Bill  vob. 

(a)   When  iusUtinable. 
{b)  FUing. 

(B)  Plbadxbo  and  Pbaotioi. 

(C)  Costs:  Scale  or. 


I.^INTBRPLBADER  AT  LAW. 

(A)  iNTBBriBBNOB. 

(a)   In  general. 

Where  the  Bank  of  A,  at  Melbourne,  drew  on  the 
defendants  a  bill  payable  at  thirty  days*  sight  to  the 
order  of  S  A,  and  S  A  indorsed  to  the  plaintiff,  and 
the  defendants  accepted,  and  before  the  bill  became 
due  J  A  gave  the  defendants  notice  that  he  was  the 
husband  of  S  A,  and  had  remitted  the  bill  from  MeU 
bourne,  and  directed  them  not  to  pay  the  bill  without 
his  indorsement;  and  the  defendants  refused  to  pay 
the  plaintiff  when  the  bill  became  due,  and  the  plain* 
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tiir  commenced  an  action  against  them,  this  Court 
lefuaedy  on  the  application  of  the  defendants,  to 
make  a  rule  absolute  for  an  interpleader  issue  between 
the  phuntiif  and  J  A,  on  the  ground  that  even  if  the 
case  came  under  the  Interpleader  Act  at  all,  (which 
they  doubted,)  it  would  be  impossible  to  fiame  an 
issue  on  which  the  plaintiff  could  try  the  question, 
whether  the  defendants  were  not  estopped  by  their 
acceptance  flrom  denying  the  right  of  S  A  to  in- 
done.  Baker  v.  the  Bank  of  AtutraUuia,  26 
Law  J.  Rep.  (n.s.)  C.P.  93;  1  Com.  B.  Rep.  N.S. 
515. 

A,  being  in  poaseasion  of  a  house,  deposited  the 
title-deeds  with  a  bank  as  a  security  for  a  loan. 
Amongst  them  was  what  was  purported  to  be  a  grant 
to  B,  deceased,  in  fee.  A  died.  B's  heir  demanded 
the  grant  fiom  the  bank,  claiming  it  as  his  property. 
A^  heir,  who  was  in  possession  of  the  house,  paid 
off  the  advance,  and  demanded  the  deeds  deposited. 
The  bank  gave  up  all  but  the  grant  claimed  by  B*s 
heir,  which  they  refused  to  give  to  either  party.  B's 
heir  brought  trover  against  the  bank;  A's  heir  threat- 
ened to  sue  the  bank.  On  a  rule  under  the  Inter- 
pleader Act,  this  Court  relieved  the  bank,  though  in 
the  relation  of  bailee  to  the  person  represented  by 
the  claimant:  Crompton,  J,  KauUante,  BobetU  v. 
Bdl,  7  E.  &  B.  328. 

(jb)  Belief  to  the  Sheriff , 

The  sheriff  is  entitled  to  call  upon  the  execution 
creditor  and  claimants  to  interplead,  unless  he  has 
acted  dishonestly,  or  his  conduct  has  prejudiced 
either  of  the  parties.  Jn  re  Holt  v.  Froti,  28  Law  J 
Rep.  (n.b.)  Exch.  55;  3  Hurl.  &  N.  821. 

The  &ct,  therefore,  that  the  sheriff  had,  down  to 
the  seizure  of  the  execution  debtor*8  goods,  acted  as 
the  attorney  of  a  claimant,  and  had  given  htm  notice 
of  the  execution,  is  not  alone  sufficient  to  prevent  his 
calling  on  the  parties  to  interplead.     Ibid. 

Where  an  execution  has  been  levied,  and  a  land- 
lord makes  a  claim  upon  the  sheriff  for  rent,  which 
the  execution  creditor  has  not  expressly  disputed, 
although  the  claim  may  be  disputable,  whether  as 
regards  the  amount  of  rent  due  (on  the  construction 
of  the  lease),  or  as  regards  the  liHbility  of  the  pro- 
perty which  has  been  seized  to  distress^  the  sheriff  is 
not  entitled  to  an  interpleader,  at  all  events,  unless 
the  landlord  claims  any  part  of  the  property.  And, 
MmblU,  that  in  no  case  where  the  claim  is  for  rent 
can  there  be  an  interpleader.  Bateman  v.  Faim»- 
worth,  29  Law  J.  Rep.  (ii.8.)  Exch.  865. 

(B)   EVIDBMOB. 

Tn  an  interpleader  issue  between  a  claimant  under 
a  bond  fide  bill  of  sale  duly  registered  and  an  execu- 
tion creditor  of  the  assignor,  the  latter  cannot  set  up 
a  prior  bill  of  sale  to  a  third  party,  also  bond  fide,  but 
void  as  against  execution  creditors  for  want  of  due 
registnitton  under  the  17  &  18  Vict.  c.  86.  s.  1.  Ed- 
wards v,  English,  26  Law  J.  Rep.  (ir.s.)  Q.B.19S; 
7  E.  &  B.  564. 

The  statute  19  &  20  Vict.  c.  97.  has  no  retrospec- 
tive operation,  and  does  not  affect  rights  existing  at 
the  time  of  its  passing.  WilUams  v.  Smith,  26  Law  J. 
Rep.  (ir.8.)  Exch.  871;  2  Hurl.  &  N.  443. 

Where  it  appeared  on  an  interpleader  iasue,  that 
the  plaintiff,  the  clainuint,  had  purchased  chattels 
from  the  execution  debtor  after  a  writ  of  Jl,  /a. 

Dionf ,  1855--60. 


against  the  seller  had  been  delivered  to  the  sheriff, 
and  that  the  stetute  passed  before  the  purchase,  but 
after  the  delivery  of  the  writ, — it  was  held,  that,  even 
assuming  that  the  plaintiff  had  not  had  any  notice  of 
the  writ  at  the  time  of  the  purchase,  &c.,  the  chat* 
tels  at  the  time  the  statute  passed  were  already  bound 
by  delivery  of  the  writ.     Ibid. 

Qa<gre — ^whether  notice  of  a  writ  without  notice  of 
its  amount  is  sufficient    Ibid. 

In  an  interpleader  suit,  the  question  being  between 
a  claimant  under  a  bill  of  sale  from  the  sheriff  and 
an  execution  creditor,  the  bill  of  sale,  though  it  may 
not  per  se  be  sufficient  primd  facie  evidence  of  the 
title  of  the  claimant,  is  so,  coupled  with  some  evidoice 
of  a  prior  seizure  by  the  sheriff.  Homidge  v.  Cooper, 
27  Law  J.  Rep.  (ir.8.)  Exch.  814. 

In  an  interpleader  issue  to  try  whether  certain 
goods  were  the  property  of  the  plainriff  as  against 
the  defendant,  the  execution  creditor,  it  was  proved 
that  the  goods  were,  at  the  time  of  the  seizdre,  in  the 
possession  of  the  execution  debtor,  to  whom  they  had 
been  let  by  the  plaintiff.  The  gnods  were  in  fact  the 
property  of  W,  who  had  lent  them  to  the  plaintiff, 
who  was  his  agent,  allowing  her  to  let  them  as  owner 
to  whom  she  would : — Held,  that  the  plaintiff  had 
sustained  her  claim.  Qrten  v.  Stevens,  2  Hurl.  &  N. 
146. 

(C)  Costs. 

(a)  Of  mixed  Witnesses, 

The  rule  applicable  to  the  taxation  of  costs  in  an 
action  does  not  apply  to  the  costs  of  mixed  witnesnea 
in  an  interpleader  issue,  under  1  &  2  Will  4.  c  58. 
The  correct  rule  is  to  ascertain  the  extent  to  which 
each  party  has  substentially  succeeded,  without  refer- 
ence to  which  party  is  plaintiff  and  which  is  defen- 
dant. Davtff  V.  Clifton,  25  Law  J.  Rep.  (n.s.)  Q.B. 
344;  8.C  CUftan  w.  Dams,  6  £.  &  B.  892. 

(5)  Security  for. 

The  plaintiff,  the  assignee  of  an  insolvent  debtor 
sued  the  defendant  for  the  proceeds  of  goods  intrusted 
to  him  by  the  insolvent  before  his  insolvency,  for 
sale.  The  insolvent  claimed  them  as  executor,  and 
the  assignee  and  the  insolvent  were  ordered  to  inter- 
plead, on  the  defendant  bringing  the  money  into  court. 
The  Court  refused  to  make  it  a  condition  of  the  order, 
that  the  insolvent  or  the  defendant  should  give  secu- 
rity for  costs.  Bidgwoff  v.  /ofi«f,  29  Law  J.  Rep. 
(H.8.)  Q.B.  97. 

(D)  Pbaotiob  :  Stati5o  Pbooxedivos. 

The  power  of  the  Court  or  a  Judge,  under  the 
Interpleader  Act,  1  &  2  Will.  4.  c.  58,  to  stay  pro- 
ceedings in  actions  against  the  sheriff,  is  not  confined 
to  disputed  claims  to  the  goods  seized,  but  extends 
to  actions  of  trespass  against  him  for  breaking  and 
entering  the  house  of  the  claimant.  Wintar  v.  Bar- 
thoUnnew,  26  Law  J.  Rep.  (n.8.)  Exch.  62;  11  Exch. 
Rep.  704. 

A  Judge  at  chambers  on  an  interpleader  order  has 
authority  to  restrain  an  action  against  the  execution 
creditor,  as  well  as  against  the  dieriff.  Cairpenier  v. 
Pearoe,  27  Law  J.  Rep.  (v.s.)  Exch.  143. 
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INTERPLEADER,  nr  Eatrtcr— JERSEY. 


2.^1NTERPLBADER  IN  JBQUITT. 

(A)  Bill  fob. 
(a)  When  tuttainMe, 

The  mortgagees  of  landf  in  settlement,  hj  the 
direction  and  with  the  concarrenoe  of  the  donee  of  a 
power  under  the  settlement,  granted  a  lease  at  an 
annual  rent  to  the  plaintiff,  who,  with  the  aasent  of 
the  mortgagees,  covenanted  to  pay  the  rent  to  the 
donee  of  the  power,  unless  it  should  be  demanded 
by  the  mortgagees.  The  deed  of  settlement,  as  well 
as  the  power  contained  therein,  was  referred  to,  but 
its  terms  were  not  set  out,  in  the  indenture  of  lease. 
The  rent  payable  under  the  lease  having  fallen  into 
arrear  was  claimed  of  the  plaintiff  both  by  the  sur- 
viving trustee  of  the  settlement  and  by  the  donee  of 
the  power  therein : — Held,  that  a  bill  of  interpleader 
filed  against  the  counter  chiimants  could  not  be 
sustained.  Cook  v.  ike  £arl  of  Roedyn^  28  Law  J. 
Bep.  (v.B.)Chanc.  8S3;  1  Giff.  167. 

(6)  FUing. 

A  merchant  at  Nantes  contracted  with  a  London 
firm  for  a  supply  of  coal.  The  London  firm  con- 
tracted with  another  London  house  to  supply  the 
goods,  which  the  latter  did,  and  delivered  the  same 
to  the  Nantes  merchant.  The  firm  who  shipped  the 
goods  brought  an  action  for  the  amount  against  the 
Nantes  merchant  in  December,  and  arrested  one  of 
the  firm  who  was  then  in  London.  Upon  putting 
in  bail  he  quitted  England,  and  with  his  partner  re- 
mained at  Nantes  until  after  the  action  was  tried  on 
the  13th  of  February.  Their  attorney,  by  inadver- 
tence, not  being  instructed  to  defend  tbe  action,  a 
verdict  was  taken  by  default.  On  the  16th  of  April 
they  moved  for  a  new  trial,  which  was  refuted. 
Having  obtained  leave  to  file  an  interpleader  bill 
against  the  original  London  firm  and  against  the  firm 
which  brought  the  action,  they  moved  for  an  injunc- 
tion to  restrain  the  plaintifiB  in  the  action  from  issuing 
fuceeution  on  the  judgment,  and  from  taking  out  <J 
the  Court  of  Queen  %  Bench  the  amount  which  the 
Nantes  merchant  had  paid  in  as  a  term  of  staying 
execution.  The  Master  of  the  Bolls  refiised  the 
motion  for  an  injunction;  and,  upon  appeal,  his 
decision  was  afiirmed,  the  Lords  Justioes  being  of 
opinion  that  the  bill  was  filed  too  late,  and  thnt  it 
was  substantially  a  bill /or  a  new  trial.  Larabrie  v. 
Brown,  26  Law  J.  Rep.  (n.s.)  Chanc.  605;  1  De 
Gex  &  J.  204;  23  Beav.  607. 

The  plaintiff  in  an  interpleader  suit  being  abroad, 
leave  was  given,  vctUat  quantum,  to  file  the  bill  with- 
out the  plaintiff's  afiidavit  of  no  collusion,  but  with 
an  affidavit  by  the  plaintifTs  solicitor  of  his  belief 
that  there  was  no  collusion.  Larabrie  v.  Brown,  26 
Law  J.  Bep.  (n.s.)  Chanc.  416;  1  De  Qex  &  J.  204; 
28  Beav.  607. 

A  sheriff  seized  certain  goods  under  a  fi.  fa. 
Notice  was  given  to  the  sheriff  that  the  goods  be- 
longed to  another  person,  who  threatened  to  take 
proceedings  at  hiw  to  recover  them.  The  sheriff  filed 
a  bill  to  restrain  the  proceedings  and  for  interpleader. 
Upon  motion  for  an  injunction,  the  Court,  without 
deciding  whether  the  sheriff  could  file  a  bill  of  inter- 
pleader, held,  that  there  being  no  statement  in  the 
bill  that  the  i^eriff  knew  the  goods  to  belong  to  the 
person  upon  whom  he  distrained,  and  the  plaintiff 
not  having  used  due  diligence  in  filing  the  bill,  the 


motion  mnst  be  lefosed,  frith  eoste.     Tv^im  t« 
Harding,  29  Law  J.  Bep.  (n.s.)  Chanc.  22& 

(B)  Pliadirq  ahd  Praotioi. 

A  bill  of  interpleader  stated  a'demiae  by  a  former 
Earl  of  S  to  the  plaintiff  of  certain  lands  forming 
part  of  an  estate  settled  by  act  of  parliament  in  per- 
petuity upon  the  Earldom  of  S,  that  EUurl  T  claimed 
the  rent  due  from  the  plaintiff  as  heir  to  the  Earl- 
dom of  8,  and  other  defendants  claimed  the  same 
rent  under  a  disentailing  deed  executed  by  the  last 
Earl  of  S  and  his  will.  Plea,  by  the  defmdants 
alleged  to  claim  as  devisees,  that  the  premises  in 
question  were  not  portion  of  the  estate  settled  by 
the  act:— Held,  sufficient  Meaior  v.  Earl  TaXbot, 
27  Law  J.  Bep.  (k.s.)  Chanc.  165. 

In  an  interpleader  suit  the  only  question  up  to 
the  hearing  is,  whether  the  defendants  shall  inter- 
plead ;  and  therefore  where  one  defendant  only  had 
gone  into  evidence  on  the  question  between  the 
defendants,  the  Court  directed  an  inquiry.  CbMe- 
rail  V.  Damiu,  1  Giff.  826. 

(C)  Costs:  Soals  of. 

In  an  interpleader  suit,  where  the  matter  in  dis- 
pute is  under  1,000/.,  the  costs  to  be  chaiiged,  under 
the  Orders  of  the  30th  of  January  1857,  must  be 
upon  the  lower  scale.  QUibe  v.  Qibbe,  27  Law  J. 
Bep.  (v.8.)  Chanc.  677. 


INTERBOGATORIES. 
[See  Pkaotiob,  at  Law.] 


ISLE  OF  MAN. 
[See  Harbour.] 


INVENTORY  DUTY. 

[In  Scotland,  see  Reybmue.] 


JERSEY. 


[See  Bills  of  Exchangb  akd  Prokissobt 
Notes  (H),  Qodfray  v.  Cotdman,  ante,  p.  98.] 

An  act  of  the  States  of  Jersey  for  opening  the  Bar  of 
the  Cour  Boyale,  hitherto  confined  to  six  advocates, 
confirmed  by  the  Queen  in  Council.  Compensation 
to  the  six  advocates  of  that  Court,  for  consequent 
loM  by  reason  of  throwing  open  the  Bar  refused. 
The  Jeraey  Bar^  13  Moore's  P.C.  263. 

The  Prison  Board  of  Jersey,  constituted  by  the 
Order  in  Council  of  the  11th  of  December  1837, 
is  upon  the  same  footing  as  visiting  Justices  in  Eng- 
land, and  is  not  liable  to  a  detaining  creditor  in 
damages,  for  the  escape  of  a  prisoner  in  custody  on 
mesne  process  for  debt,  by  reason  of  the  negligence 
of  the  gaoler,  although  such  gaoler  was  appointed 
by  the  Board,  as  incident  to  the  management  of  the 
gaol.     Le  Breton  v.  Aubin,  10  Moore's  P.C.  17. 

The  Boyal  Court  of  Jersey  having  refused  to  hear 
vritnesses  tendered  by  a  defendant  to  an  action,  in 
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sapport  of  one  of  bia  pleas,  and  great  delay  having 
occurred  ftom  the  course  pursued,  the  judicial  com- 
mittee, under  the  powers  of  the  statute  3  &  4  Wil].4. 
c.  41.  8.  7,  appointed  a  special  examiner  to  take 
further  eyidence  in  the  island,  confining  his  inquiry 
to  certain  facts,  and  directing  him  to  report  the 
same  within  a  limited  time:  the  appeal  to  stand 
OTer  for  the  production  of  his  report  and  to  be  argued 
with  reference  only  to  the  effect  produced  upon  the 
entire  case  by  such  additional  evidence.  FaUe  v. 
Le  Smeur,  12  Moore's  P.C.  501. 

H  entered  into  contract  with  F  for  certain  work 
to  be  done  by  H  to  houses  in  Jersey,  payment  to  be 
made  by  F  at  stated  periods.  Two  other  agreements 
were  contemporaneously  made  between  the  same 
parties  for  the  purchase  of  pieces  of  land  adjoining, 
for  building  other  houses.  These  contracts  were  to 
be  passed  '*  def/ani  Justice''^  within  one  year  (which 
was  not  done).  H  commenced  the  work,  and  F 
paid  him  a  first  instalment.  H  being  unable  to 
complete  the  work,  transferred  his  contract  to  L, 
and  F  assented  to  the  transfer,  upon  condition  that 
the  agreements  for  the  purchase  and  sale  between 
him  and  H  should  be  passed  before  the  Royal 
Court.  H  afterwards  became  a  bankrupt,  and  F 
was  declared  tenant  apris  dicret  to  his  estate.  L 
finished  the  work,  F  having  recognized  L  as  being 
substituted  for  H.  F  refused  to  pay  L  on  the  ground 
that  the  completion  of  the  other  agreements  with  H 
WBfl  a  condition  precedent  to  the  right  to  recover  for 
the  work  done: — Held,  in  the  circumstances,  that 
as  F  had  recognized  and  suffered  the  work  to  be 
completed  by  L,  and  had  the  benefit  of  the  contract, 
he  could  not  refuse  payment  to  L  for  the  work  done, 
on  the  ground  of  the  non-performance  of  the  agree- 
ments made  by  him  with  H.  Held  further,  that  by 
the  law  of  Jersey,  an  Acte  of  the  Royal  Court,  call- 
ing in  the  aid  of  experts,  or  sworn  appraisers,  to  view 
the  work  done,  was  the  proper  course.    Ibid. 
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)  PbOOHDINOS  UFOV,  IV  E<)UItT. 

L)  DocKniNG. 
(M)  Rights  of  Judgmsnt  Cbboitobs. 


JEWS. 


[The  Act  of  the  21  &  22  Vict.  c.  49,  to  provide 
for  the  Relief  of  Her  Maje«ty*s  Subjects  professing 
the  Jewish  Religion  amended  by  23  &  24  Vict.  c.  6d.] 


JUDGMENT. 

[Amendment  of  the  13  &  14  Vict,  c  29,  to 
amend  the  Laws  concerning  Judgments  in  Ireland, 
by  21  &  22  Vict.  c.  105.— Further  amendment  of 
the  Law  of  Property  by  28  &  24  Vict.  c.  38.] 

(A)  For  not  Paocbeding  to  Trial. 

(B)   SlOMRO. 

(C)  Nunc  pro  Tunc. 
iD)  Srtting  Aside. 
(E^  Satisfaction. 
(F)  Plea  in  Bar  to  Action  on. 
(6)  Setting  off  Judgments. 
(H)  Charge  on  Lands,  under  1  &  2  ViOT. 
o.  110. 

(a)  Upon  what  Property  diarged. 

(b)  Registration  of . 

(c)  Priority  of, 

(I)  C*HARGB  ON  Stock,  under  1  &  2  Vict. 
c.  110. 


(A)  For  not  Proceeding  to  Trial. 

Where  no  proceedings  have  been  taken  in  a  eanse 
for  a  year,  the  defendant  must  before  signing  judg- 
ment give  a  month*s  notice  of  intention  to  proceed, 
under  role  176.  of  the  Rules  of  Hil.  T.  1853, 
although  he  had  given  twenty  days*  notice  to  the 
plaintiff  to  proceed  to  trial.  Metealfy,  Setherimg- 
Urn,  28  Law  J.  Rep.  (n.s.)  Ezch.  155;  8  Hurl.  & 
N.  765. 

(B)  Signing. 

A  judgment  signed  on  an  unstamped  warrant  of 
attorney  is  not  available  against  subsequent  judg- 
ments, and  will  be  set  aside  on  the  application  of  a 
judgment  creditor.  The  Court  will  not  permit  the 
warrant  of  attorney  to  be  taken  off  the  file  for  the 
purpose  of  bemg  stamped  on  payment  of  the  penalty, 
until  the  judgment  signed  on  it  is  first  set  aside. 
Semple  v.  NidioUon,  28  Law  J.  Rep.  (n.s.)  Ezch. 
217;  4  Hurl.  &  N.  298. 

Signing  judgment  against  an  order  of  Nisi  Prius 
made  by  consent,  is  an  irregularity:  although  it  was 
also  a  breach  of  fiiith.  The  Judge's  note  is  conclu- 
sive evidence  of  an  arrangement  at  Nisi  Prius.  In 
an  action  of  ejectment,  a  verdict  having  passed  for 
the  plaintiff,  the  Judge  stayed  proceedings  until  the- 
fifth  day  of  the  ensuing  term.  During  the  first  four 
days  of  term  a  cross-action  of  trespass  came  on  to  be 
tried;  the  defendant  therein,  finding  himself  not  in 
a  position  to  produce  the  judgment  in  ejectment  as 
an  estoppel,  obtained  an  adjournment,  on  the  condi- 
tion that  the  action  of  ejectment  should  abide  the 
result  of  the  action  of  trespass.  The  latter  action 
came  on  again  to  be  tried,  and  it  turned  out  that  not 
dther  of  the  parties,  but  one  C,  was  entitled  to  the 
premises.  Thereupon,  by  consent,  an  arrangement 
was  entered  into,  and  made  an  order  of  Nisi  Prius, 
to  the  effect  that  the  actions  should  be  abandoned, 
and  the  premises  given  up  to  C.  The  plaintiff  in 
ejectment  applied,  with  C,  to  be  put  in  possession, 
and,  possession  being  refused,  signed  judgment  and 
issued  execution.  The  Court  set  nside  these  pro- 
ceedings as  irregular.  Bikker  v.  Beetton^  29  Law 
J.  Rep.  (n.s.)  Exch.  121;  noin.  Doe  d.  Beetton  ▼. 
Baxter,  5  Huri.  &  N.  253. 

(C)  Nunc  pro  Tunc. 

The  statute  17  Car.  2,  which  requires  a  judgment 
to  be  entered  up  two  terms  after  verdict,  gives  an 
executor  two  terms  during  which  it  is  practicable 
to  enter  judgment.  The  verdict  referred  to  in  the 
statute  is  the  complete  verdict  on  which  judgment 
may  be  signed.  Therefore,  where  at  the  Spring 
Assizes  in  1854,  a  verdict  was  taken  by  the  plaintiff 
subject  to  a  reference,  and  in  Easter  vacation,  before 
award,  the  plaintiff  died,  and  on  the  last  day  in 
Michaelmas  Term  the  arbitrator  made  his  award, 
directing  the  yerdict  entered  for  the  plaintiff  to 
stand, — Held,  that  a  rule  obtained  in  Easter  Term, 
1855,  to  enter  judgment  as  of  Easter  Term,  1854, 
muaiepro  tune,  was  in  time.  Heatkeote  v.  Wingy  25 
Law  J.  Rep.  (n.s.)  Exch.  23;  11  Exch.  355. 
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JUDGMENT ;  (H)  Cbabgx  oh  Lavb. 


Where  the  plaintiif  died  between  the  granting  of 
a  rule  in  MichaelmM  Tenn  to  enter  judgment  of 
nonsuit,  and  the  argument  in  Hilnry  Term  when 
the  rule  was  made  absolute,  and  judgment  was 
signed  in  ignorance  of  his  death,  the  Court  gave  the 
defendant  leave  to  enter  judgment  nimc  pro  twne 
as  of  the  last  day  of  Michaelmas  Term.  Moor  ▼. 
£oberU^  27  Law  J.  Rep.  (n.s.)  C.P.  161;  8  Com. 
B.  Rep.  N.S.  844. 

The  plaintiff  having  died  soon  after  verdict,  the 
judgment  was  "signed"  within  two  terms  after  trial, 
but  the  costs  were  not  taxed  within  that  time: — 
Held,  that  the  judgment  was  good,  nnd  the  alloctUur 
regular.  Fretoen  or  Fetnnt  v.  Lethbridge,  28  Law 
J.  Rep.  (n.8.)  £xch.  243;  4  Hurl.  &  N.  418. 

(D)  Sbttino  aside. 

The  Court  will  in  furtherance  of  justice  set  aside 
a  judgment  in  an  action,  at  the  instance  of  the 
plaintiff,  on  the  ground  of  a  mistake  having  been 
made  in  the  amount  claimed  and  recovered,  although 
the  amount  of  the  debt  and  costs  in  the  action  has 
been  paid:  but  the  application  must  be  made  vrithin 
a  reasonable  time  after  the  discovery  of  the  mistake. 
Cannon  ▼.  JReynoldt,  26  Law  J.  Rep.  (h.b.)  Q.B.  62; 
5  £.  &  B.  801. 

(E)   SATlSFAOnON. 

If  a  judgment  creditor  after  taking  his  debtor  on 
a  ea.  bo,  consent  to  his  dischai^e  on  a  condition 
which  the  debtor  afterwards  breaks,  still,  unless  the 
discharge  was  procured  by  the  debtor's  fnud,  the 
debt  and  judgment  are  satisfied  by  it;  and  it  is  com- 
pulsory on  the  Court  to  order  satisfaction  to  he 
entered  up  on  the  judgment-roll.  CaUUn  v.  Kemott, 
27  Law  J.  Rep.  (H.a.)  C.P.  106;  8  Com.  H.  Rep. 
N.S.  796. 

(F)  Plva  in  Bar  to  Action  on. 

Matter  which  affords  ground  for  a  writ  of  error 
vannot  be  pleaded  in  bar  to  an  action  on  a  judgment. 
Therefore,  where  to  an  action  against  husband  and 
wife,  on  a  judgment  against  the  wife,  the  defendant 
pleaded  that  she  was  covert  when  the  action  in  which 
the  judgment  was  recovered  was  commenced  and 
thence  until  the  judgment,  and  that  her  husband  was 
not  a  party  to  the  judgment  or  a  defendant  in  the 
action, —  Held,  that  the  plea  was  bad.  Dick  v. 
Tolhamen,  4  HurL  &  N.  695. 

(G)  Sbttino  off  Judgmbnts. 

Although,  where  one  of  the  parties  in  two  cross- 
actions  has  assigned  his  interest  to  a  third  party, 
there  may  be  no  right  to  set  off  the  judgments,  yet, 
where  the  assignee,  being  the  real  plaintiff  in  one 
action,  is  also  the  real  defendant  in  the  other,  there 
is  such  right  of  set-off.  SUmdeven  v.  Murgairoyd, 
— Murgatroyd  v.  Siandeven,  27  Law  J.  Rep.  (n.b.) 
Exch.  425;  8  Hurl.  &  N.  570. 

(H)  Chakgb  on  Lands  under  1  &  2  Vict.  o.  110. 

(a)   Upon  tohat  Property  charged. 

If  a  mortgagor  sells  the  mortgaged  estate,  and 
pays  off  the  mortgagee,  the  estate  in  the  hands  of 
the  purchaser  ceases  to  be  affected  by  a  judgment 
which  had  been  registered  against  the  mortgagee. 
Oreaves  v.  Wilton,  28  Law  J.  Rep.  (n.s.)  Cbanc. 
108;  25  Beav.  434. 


(5)  RegidraJtionof, 

A  decree  for  payment  of  money  gives  no  ri|^t  at 
against  the  land  before  registration.  Lee  v.  Urtei^ 
25  Law  J.  Rep.  (n.b.)  Chanc.  269;  6  DeOex,  M.  6l 
O.  155. 

A  vesting  order  under  the  Insolvent  Acts,  though 
not  registered,  is  valid,  except  as  against  purehaaefB 
without  notice.    Ibid. 

A  conveyance  by  a  debtor,  who-afterwards  becomes 
insolvent,  for  the  benefit  of  his  creditors,  is  only  void 
as  againiit  the  assignees,  and  is  not  fraudulent, 
though  made  with  the  object  of  defeating  or  post- 
poning persons  claiming  under  a  decree.    Ibid. 

In  April  1853,  A  and  B  obtained  a  decree,  for 
payment  of  a  sum  of  money,  against  C,  the  owner  of 
the  equity  of  redemption  in  premises  situate  in  a 
register  county.  In  June,  C  conveyed  all  his  pro- 
perty to  two  trustees  for  the  benefit  of  his  creditors, 
of  which  A  and  B  had  immediate  notice.  In  July, 
C  became  insolvent,  and  the  usual  vesting  order  was 
made.  In  August,  the  decree  was  registered  both 
in  the  Common  Pleas  and  in  the  county  register. 
Neither  the  conveyance  nor  the  vesting  order  was 
ever  registered : — Held,  upon  appeal,  reversing  a 
decision  of  Stuart,  V.C,  that  until  registration  the 
decree  did  not  affect  the  land,  and  at  the  time  of 
registration  there  already  existed  a  valid  conveyance 
of  the  property.  Held,  also,  that  A  and  B  had  no 
remedy  in  this  court  against  the  mortgagees,  though 
the  latter  had  entered  into  an  undertaking  to 
pay  the  balance  of  the  purchase-money  of  the 
premises,  which  they  had  sold  under  a  power  con- 
tained in  their  mortgaxe-deed,  to  A  and  B,  towards 
satisfaction  of  their  claims  under  the  decree,  and 
that,  not  having  misled  A  and  B  as  to  the  species  of 
relief  sought,  they  were  entitled  to  their  costs.   Ibid. 

A,  B,  and  C  were  judgment  creditors  of  D,  A  and 
B  having  priority  to  C.  A  and  B  subsequently 
omitted  to  re-register  their  judgments  within  five 
years  from  their  previous  registration.  C  duly 
registered  within  the  five  years: — Held,  that  A  and 
B  did  not  thereby  lose  their  priority  to  C.  Beavan 
V.  the  Earl  of  Oiford,  6  De  Gex,  M.  &  O.  492. 

The  effect  of  the  provisions  of  the  4th  section  of 
the  2&8  Vict  c.  11.  is  to  deprive  the  judgment 
creditor  who  omits  to  re-register  within  five  years  of 
protection  ngainst  subsequent  purchasers,  mortgagees 
and  creditors,  but  not  to  alter  his  position  as  to 
previous  purchasers,  mortgagees  and  cnditora.   Ibid. 

The  circumstance  that  a  re-registration  is  not 
within  five  years  from  the  previous  registration  does 
not  make  it  ineffectual  as  against  subsequent  pur- 
chasers, mortgagees  and  creditors.     Ibid. 

The  decision  in  Shaw  v.  Neale  (24  Law  J.  Rep. 
(n.s.)  Chanc.  563;  20  Beav.  157)  as  to  the  effect  of 
omitting  to  re-register  within  five  years,  observed 
upon  and  in  substance  overruled.    Ibid. 

The  provision  of  the  2  &  3  Vict.  c.  11.  s.  4,  that 
all  judgments  shall,  after  the  expiration  of  five  years 
from  Uie  entry  thereof,  be  null  and  void  against 
lands,  tenements  and  other  hereditaments  as  to  cre- 
ditors, unless  re-registered  within  five  years  before 
the  right  of  such  creditors  accrued,  refers  only  to 
creditors  who  have  some  right  or  interest  in  such 
lands,  tenements  or  hereditaments;  as  for  example, 
by  virtue  of  a  creditors'  decree,  directing  a  sale  oi 
such  property.    Simpeon  v.  Morley,  2  Kay  &  J.  71. 
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CrediUm  of  a  deceased  debtor  have  not,  on  his 
death,  a  right  against  his  leasehold  property  in  the 
hands  of  his  executor  or  administrator  within  tiie 
meaning  of  this  act  Qiuare — ^if  they  have  even  after 
a  creditors'  decree  any  such  right  in  the  specific 
chattels  of  the  deceased  debtor,  unless  the  decree 
directs  them  to  be  sold  for  the  benefit  of  the  credi- 
tors.    Ibid. 

Under  the  1  &  2  Vict  c.  110,  a  judgment  has  no 
retrospective  opemtion  as  against  purchasers,  &c. 
upon  a  minute  being  left  with  the  Master  of  the 
Common  Pleas.  Hargrove  v.  ffofyrave,  23  fieav. 
484. 

Under  the  1&  2  Vict  c.  110.  an  order  for  payment 
of  costs  operates  only  as  against  purchasers,  &c.  from 
the  registration  of  the  certificate  of  taxation.    Ibid. 

(c)  Prwriiy  of. 

Judgment  creditors  are  not  purchasers  within 
27  Elis.  c.  4,  nor  do  they  become  so  by  the  united 
operation  of  that  statute  and  1  &  2  Vict  c.  110. 
Btca>an  v.  Zord  Oxford,  ex  parte  Lady  Oxford, 
25  Law  J.  Rep.  (n.s.)  Chanc  299;  6  De  Gex,  M.  & 
G.  507. 

Judgment  creditors  are  not  for  all  purposes  equit- 
able mortgagees,  under  the  13th  section  of  1  &  2 
Vict  c.  110.    Ibid. 

The  power  of  defeating  a  voluntary  settlement  by 
a  subsequent  sale  is  not  a  **  dispoeing  power  ^  upon 
which  a  judgment  entered  up  agaiitst  the  settlor 
might  operate,  under  the  13th  section  of  the  1  &  2 
Vict  c.  110.     Ibid. 

In  1836  T  recovered  a  judgment  against  Lord  O, 
which  was  duly  docketed.  In  1838  (before  the 
1  &  2  Vict  c.  1 1 0.  came  into  operation)  Lord  O. 
executed  a  voluntary  settlement  in  favour  of  his 
wife.  After  that  statute  had  passed  other  creditors 
recovered  judgments  against  Lord  O,  which  were 
duly  registered  under  the  2  &  3  Vict  c.  1 1 .  T 
omitted  to  register  his  judgment  till  1849,  and 
thereby  lost  his  priority  as  agRinst  the  subsequent 
judgment  creditors: — Held,  that  this  did  not  entitle 
the  latter  to  stand  in  his  place  as  against  the 
voluntary  settlement     Ibid. 

Waui  V.  Porter  observed  upon.    Ibid. 

A  judgment  creditor  will  be  postponed  to  a  subse- 
quent mortgagee  of  an  equitable  interest  in  stock, 
notwithstanding  such  creditor  has,  since  the  mort- 
gage but  before  notice  thereof  to  the  trustee  of  the 
fund,  obtained,  under  the  1  &  2  Vict.  c.  110.  s.  14, 
an  order  charging  the  fund.  In  surh  a  case  the 
rule  in  Dearie  v.  HaU  (3  Russ.  1)  does  not  apply  in 
fevour  of  the  judgment  creditor.  Observations  on 
WatU  V.  Porter  (3  El.  &  B.  743;  23  Law  J.  Rep. 
(11.8.)  Q.B.  345).  ScoU  V.  Lord  HaMinge,  4  Kay  & 
J.  638. 

In  March  1814  G  B  granted  life  annuities  of  5002., 
4602.,  and  3882.  to  A  D,  in  consideration  of  sums  of 
8,0002.,  2.7602.,  and  1,9982.,  and  as  a  collateral  secu- 
rity gave  judgrments  for  double  those  sums.  In  June 
1814  G  B  granted  six  annuities  to  six  other  persons, 
and  appointed  a  receiver  of  the  rents  of  his  real  estate 
for  securing  them.  The  receiver  took  possession. 
A  D  issued  elegite  on  his  judgments,  and  extended 
one  half  of  the  estate  under  the  first,  and  the  other  half 
under  the  second,  but  there  was  a  return  of  nil  upon 
the  third.  He  did  not  take  possession  of  the  estate, 
but  an  agreement  was,  in  181 7,  entered  into  between 


him  and  the  six  annuitants  that  he  should  allow  the 
receiver  to  continue  in  possession  and  should  be  paid 
out  of  the  rents  8852.  a  year,  being  interest  at  52.  per 
cent  on  what  he  had  paid  for  the  annuities.  In  181 9 
A  D  purchased  part  of  the  estate, and  so  extinguished 
his  first  two  judgments.  He  continued  to  receive 
the  3852.  a  year  till  1846,  a  suit  having  been  insti- 
tuted by  subsequent  incumbrancers  to  enforce  their 
charges: — Held,  that  apart  from  the  agreement  of 
1817,  as  A  D  had  never  taken  poaseasioii,  he  could 
not  be  considered  to  have  received  the  3852.  a  year 
in  respect  of  his  third  judgment,  and  therefore  was 
not  bound  to  apply  what  he  received  in  satisfaction 
of  that  judgment.  Knight  v.  Bovoyer,  4  De  Gex  & 
J.  619. 

Held,  that  under  the  agreement  A  D  did  not  receive 
the  3852.  a  year  in  respect  of  his  judgments,  but  in 
respect  of  his  annuities,  and  that  he  was  at  liberty  to 
apply  it  in  discharge  of  the  first  two  annuities,  though 
the  judgments  for  securing  them  had  been  extin- 
guished.    Ibid. 

Held,  that  a  judgment  given  for  securing  an  an- 
nuitv  carries  interest,  under  1  &  2  Vict  c.  110. 
S.17. 

(I)  Chabqi  on  Stock,  undib  1  8c  2  Viot.  o.  110. 

A  judgment  debtor  was  entitled,  as  sole  executor 
and  legatee  under  the  will  of  D,  to  the  arrears  of  a 
government  annuity  granted  for  the  life  of  D.  He 
was  also  entitled  as  such  executor  and  legatee  to  a 
government  annuity  in  the  name  of  D,  but  granted 
for  his  own  life: — Held,  that  neither  the  arrears  nor 
the  annuity  were  chargeable  under  the  1  &  2  Vict, 
c.  110.  c  14.  Taylor  v.  TambuU,  4  Hurl.  &.  N.  495. 

(K)  Proceedings  upon,  in  Equity. 

A  bill  to  chuge  lands,  under  the  statute  1  &  2 
Vict  c.  110.  SB.  13.  and  18,  with  sums  payable  by 
virtue  of  a  rule  of  a  Court  of  common  law,  was  held 
demurrable,  on  the  ground  that  the  party  filing  the 
bill  was  not  the  person  to  whom  the  money  was  pay- 
able under  the  rule,  but  only  the  person  for  whose 
benefit  such  money  was  to  be  paid.  Orowther  t. 
Crowther,  25  Law  J.  Rep.  (n.s.)  Chanc.  511. 

Debts  contracted  by  an  heir-at-law  in  the  lifetime 
of  his  fiither,  and  also  after  his  decease,  though  secured 
by  judgments,  some  of  which  were  entered  up  in  the 
lifetime  of  the  fisther,  who  died  intestate,  and  others 
after  his  decease,  held  not  to  be  charged  upon  de- 
scended estates  so  as  to  give  them  priority  to  the 
simple  contract  creditors  of  the  father.  KinderUy 
V.  Jervie,  25  Law  J.  Rep.  (n.s.)  Chanc.  538 ;  22 
Beav.  1. 

Where  a  party  obtains  a  decree  for  payment  of 
what  shall  be  found  due  to  him  upon  an  account 
directed  by  the  decree  to  be  taken,  he  is  not  able, 
pending  the  account,  to  obtain  a  charging  order  under 
the  1 8th  section  of  the  above-mentioned  statute,  the 
decree  not  being  for  the  **  payment  of  money"  within 
the  meaning  of  thst  section.  Chadwick  v.  Holt,  26 
Law  J.  Rep.  (n.s.)  Chanc.  76. 

A  decree  in  a  Court  of  equity,  registered  in  the 
Court  of  Common  Pleas,  under  the  statute  1  8c  2 
Vict.  c.  110,  declared  that  the  executor  of  a  testator 
was  liable  to  make  good  to  the  testator's  estate  a 
certain  sum  of  money,  and  thst  the  executor  should 
be  charged  with  the  amount  in  his  account  of  the 
personal  estate: — Held,  that  this  decree  did  not 
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constitute  a  judgment  deM.  Qwm»  t.  Briffffi,  27 
Law  J.  Rep.  (n.8.)  Chanc  483. 

In  a  suit  to  administer  the  estate  of  the  deceased 
executor,  a  decree,  registeied  under  the  above  act, 
directed  that  an  account  should  be  taken  of  what  was 
due  to  the  testator^s  estate,  and  that  the  plaintiff 
should  go  in  and  prove  as  a  creditor  for  the  amount 
certified  to  be  so  due : — Held,  that  the  plaintiff  could 
not  claim  as  a  judgment  creditor,  and  was  not  entitled 
to  any  priority  over  specialty  and  simple  contract 
creditors.     Ibid. 

The  1  &  2  Vict.  c.  110.  declares  that  a  judgment  at 
law  shall  not  be  enforced  for  a  given  period,  but  a 
Court  of  equity  will  in  the  mean  time  restrain  trus- 
tees from  paying  to  the  debtor,  a  tenant  for  life,  the 
income  arising  from  the  property  affected  until  the 
charge  can  be  enforced.  Yeaemnbe  v.  Landor,  28 
Law  J.  Rep.  (iv.8.)  Chanc.  876;  28  Beav.  80. 

A  judgment  creditor  of  a  tenant  for  life  of  real 
estate  sued  out  an  eUgit,  but  was  unable  to  obtain 
payment  of  his  demand,  as  the  estates  were  vested  in 
trustees.  Upon  a  bill  by  the  judgment  creditor,  ask- 
ing for  the  aid  of  this  Court  to  obtain  satis&ction  of 
his  demand, — Held,  that  he  was  entitled  to  an  in- 
junction to  restrain  the  trustees  from  paying  the  rents 
and  profits  of  the  estates  to  the  tenant  for  life  until 
the  plaintiffs  were  in  a  position  to  obtain  the  benefit 
of  the  j  udgment.    I  bid . 

A  judgment  creditor  who  had  obtained  judgment 
against  the  executor  before  decree : — Held,  entitled 
to  enforce  his  judgment,  under  17  &  18  Vict  c.  125. 
8.  6 1 .  against  a  debtor  to  the  estate,  who  in  the  statute 
is  called  the  garnishee.  Fa^fler  v.  Roberta,  2  Giff. 
226. 

A  judgment  at  law  being  given  to  be  dealt  with  by 
this  Court : — Held,  that  a  charging  order  ought  not 
to  be  obtained  on  such  judgment  without  the  leave 
of  the  Court    Spenee  v.  BriteoCy  26  Beav.  699. 

A  judgment  cveditttr  cannot  (without  leave  of  this 
Court)  attach  monies  in  the  hands  of  its  receiver, 
which  have  been  directed  to  be  paid  by  him  to  the 
judgment  debtor.  De  Winton  v.  (he  Mayor  of  Brecon, 
28  Beav.  200. 

A  judgment  creditor  who  had  recovered  monies  of 
the  judgment  debtor  in  the  hands  of  a  receiver,  under 
an  order  of  a  Court  of  law,  was  ordered  to  repay  it, 
and  he  was  directed,  together  with  the  receiver  (who 
had  not  resisted  the  payment  to  him),  to  pay  the  costs 
of  the  application.    Ibid. 

(L)    DOOKBTINO. 

A  judgment  was  docketed,  under  section  2.  of  the 
4  &  5  W.  &  M.  c.  20,  but  the  number-ioU  of 
the  entry  was  omitted.  In  another  part  of  the 
docket-book  where  the  issue  was  entered,  the  num- 
bei^roU  of  the  entry  was  inserted : — Held  (affirming 
a  decision  of  one  of  the  Vice  Chancellors,  but  Lord 
Justice  Knight  Bruce  not  assenting),  that  the  provi- 
sions of  the  statute  were  imperative,  and  that  the 
judgment  had  no  validity  against  subsequent  pur- 
chasers and  mortgagees.  Brandling  v.  Plummer, 
26  Law  J.  Rep.  (n.s.)  Chanc.  826. 

(M)  Rights  of  Judombht  C&vditobj. 

An  order  to  tax  costs,  and  a  Master's  allocatur 
thereon,  cannot  be  registered  as  judgments  under  the 
I  &  2  Vict.  c.  110;  but  the  rule  absolute  for  payment 
of  what  has  been  found  due  on  the  Master's  allocatur 


may  be  to  registered.  IS^aw  v.  Neale,  27  Law  J. 
Rep.  (ir.B.)Chanc  444;  6  H.L.Cte.  681:  24  Law  J. 
Rep.  (N.8.)  Chanc.  563 ;  20  Beav.  167. 

Where  such  a  rule  has  been  registered,  it  takes 
priority  over  all  mortgages  and  purchases  of  a  date 
subsequent  to  the  registration,  and  within  five  years 
from  the  date  of  registration,  and  will  retain  such 
priority  over  them,  though  not  re- registered  wiUtin 
five  years,  under  the  2  &.  3  Vict  c.  11 .  But  any  mort- 
gage or  purchase  occurring  between  the  end  of  the 
five  years  and  the  re-regiitntion,  will  have  priority 
over  it.     Ibid. 

A  creditor,  who  had  obtained  a  judgment  against 
a  railway  company,  the  tolls  of  which  were  wholly 
inadequate  to  meet  the  debts  of  the  company,  was 
held  entitled  to  a  charge  on  the  toIK  He  was  also 
appointed  receiver.  A  sale  of  the  lands  was  refused, 
but  inquiries  were  directed  as  to  the  best  means  of 
making  Uie  undertaking  profitable.  Fumea$  v.  t^ 
Caterlutm  Rail,  Co.,  27  Law  J.  Rep.  (h  8.)  Chanc 
771;  26  Beav.  614. 


JURISDICTION. 

[Of  Supreme  Court  of  Madras,  see  Law  of  Na- 
tions; and  seeBAflTABDT — Justice  or  thb  Pbaob.] 

(A)  Or  THB  Judicial  Cohmittbb  or  thb  Pbivt 

Council. 

(B)  Or  THB  Court  or  Cbavcert. 
(a)  In  generoL 

(6)  Remedy  at  Law  or  in  Equity, 
(e)  Courts  Oeneral  and  Local. 

!<£)  Proceedings  in  England  and  Scotland. 
e)  Foreign  Courts,  Companies  and  Trusts. 

(C)  Or  CouBTs  or  Admiralty. 

(D)  Or  Courts  or  Criminal  Judicature. 

(E)  Or  Courts  or  Quarter  Sessions. 

( P)  Or  the  Supreme  Court  or  Bombay. 

(G)  Or  THE  Court  of  Exchequer,  Islb  or 

Man. 
^H)  In  othbb  Cases. 
(I)  Of  Judges. 


(A)  Of  the  Judicial  Committee  of  the  Pbivt 

Council. 

Qucare — if  the  Judicial  Committee  haa  any  juria- 
diction  over  an  appeal  before  the  petition  of  appeal 
is  lodged  and  referred  to  them  ?  Ifow  v.  Kirehner, 
llMooreTsP.C.  21. 

A  petition  to  the  Queen  in  Council,  praying  for 
an  order  upon  the  bailiff  of  an  island  to  admit  the 
petitioner  to  take  the  oaths  and  practise  as  an  Advo* 
cate  in  the  Royal  Court,  was  referred  to  the  Judicial 
Committee.  The  bailiff  put  in  an  answer,  stating, 
that  by  the  law  of  the  island,  the  number  of  Advo- 
cates entitled  to  practise  in  the  Royal  Court  was 
limited  to  six,  and  that  that  number  was  complete. 
I'heir  Lordships  held,  that,  sitting  as  the  Judicial 
Committee,  they  had  no  power  to  make  the  order. 
D^AUain  v.  Le  Breton,  11  Moore's  P.C.  64, 

The  Judicial  Committee  have  no  jurisdiction  to 
take  into  consideration  the  propriety  of  the  dismissal 
of  a  public  servant  by  a  Govemor-Qeneral  of  a 
colony  from  an  office  held  during  his  pleasure,  unless 
the  matter  is  expressly  referred  to  them  by  the 
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Cirowii.  Ex  parte  SoberUon,  im  re  ike  Chvemor 
OeneralamdC<nmcUqfNe»S<mih  Wake,  11  Mooie'i 
P.O.  288. 

(B)  Of  TBI  COUBT  or  CBA50XBT. 

[WdUham  v.  Goodier,  7  Law  J.  Dig.  878 ;  7  Do 
Gex,  M.  &  G.  76.] 

,  (a)  In  general, 

A  l^gal  deYisee  may  miiintain  a  suit  to  establish 
a  will  though  such  will  is  unaffected  by  equitable 
trusts.  Coldougk  ▼.  Boyee,  26  Law  J.  Rep.  (n.b.) 
Chanc.  256 ;  6  H.L.  Cas.  1. 

It  is  a  well-settled  nile  that  the  Court  will  not 
mterfere  to  appoint  a  receiver  at  the  instance  of  a 
peraon  alleging  a  mere  legal  title  in  himself  against 
other  persons  who  are  in  possession  of  the  estate. 
Eari  TaXba  t.  Hope  SeoU,  27  Law  J.  Rep.  (n.b.) 
Chanc.  273;  4  Kay  &  J.  96,  189. 

Whether  the  Court  will  in  such  a  case  interfere 
to  prevent  destructive  waste — qucere.     Ibid. 

xhe  case  of  Ccurikope  v.  Ma/ppUeden  (10  Ves. 
290), in  which  the  Court  granted  an  injunction  against 
a  trespasser  cutting  timber  by  collusion  with  the 
tenant,  is  the  strongest  case  in  which  it  has  inter- 
fered to  restrain  waste:  there  is  no  case  in  which  it 
has  interfered  to  restrain  the  acts  of  a  mere  tres- 
passer ;  but  if  the  acts  complained  of  are  such  fi»> 
grant  acts  of  malicious  waste  as  to  indicate  fraud — 
eemUtt  that  would  be  a  case  for  interference.    Ibid. 

A  B,  who  had  contracted  to  buy  a  ship,  agreed 
with  G  D  that  he  should  make  engines  of  a  stated 
speed,  at  a  stated  price,  and  if  the  speed  were  not 
attained  C  D  should  remove  them.  This  contract 
was  not  binding  under  the  Ship  Registry  Acts.  A  B 
and  Messn.  G  F  &  S  Y  arranged  with  the  owner  of 
the  ship  that  it  should  be  sold  to  the  Messrs.  Y,  and 
that  A  B  should  be  entitled  to  buy  it  on  certain 
terms.  The  ship  was  transferred  to  S  Y  absolutely. 
C  D  made  the  engines^  and  put  them  into  the  ship, 
with  the  knowledge  of  S  Y,  the  registered  owner, 
but  they  would  not  attain  the  required  speed.  C  D 
offered  to  remove  the  engines,  but  S  Y  would  not 
allow  it,  nor  would  he  pay  for  them.  C  D  then 
filed  a  bill  against  A  B  and  the  Messrs.  Y  for  pay- 
ment of  the  cost  of  the  engines  or  for  sale  of  the  ship 
and  payment  of  the  cost  of  tlie  engines  out  of  the 
proceeds,  and  for  other  purposes.  The  Master  of 
the  Rolls  gave  the  plaintiff  liberty  to  bring  an  action, 
for  which  he  imposed  certain  terms;  but,  upon 
appeal, — Held,  overruling  that  decision,  that  the 
plaintiff*B  remedy,  if  any,  against  S  Y  was  at  law, 
and  not  in  equitv.  Rtmie  v.  Tou/ng^  27  Law  J. 
Rep.  (n.8.)  Chanc.  758 ;  2  De  Gex  &  J.  186. 

A,  desiring  to  borrow  money,  represented  to  B*s 
solicitor  that  he  was  entitled  under  an  agreement  to 
a  lease  of  certain  property  in  Middlesex,  and  the 
lessor,  on  A*s  application,  wrote  a  letter,  in  Decem- 
ber 1856,  to  B's  solicitor,  stating  that  he  would 
grant  such  lease  to  A.  The  lessor  accordingly,  in 
January  1857»  granted  a  lease  of  such  property  to 
A  at  a  peppercorn  rent,  and  A  mortgag^  the  same 
to  B  by  way  of  under-lease.  B  afterwards  found 
that  the  lessor  had,  on  the  6th  of  August  1856, 
granted  a  lease  of  the  same  property  to  A,  and  that 
A  bad,  before  bis  mortgage  to  B,  mortgaged  the 
same  ^perty  to  D.    The  lease  granted  on  the  6th 


of  August  1856  was  registered  on  the  23rd  of  that 
month: — Held,  that  B  was  entitled  to  a  decree  for 
repayment  by  the  lessor  of  the  sum  advanced  by  B 
to  A,  the  lessor  alleging  only  that  he  had  foigotten 
the  grant  of  the  prior  lease  to  A  when  he  executed 
the  lease  of  January  1857.  Slim  v.  Croucher,  29 
Law  J.  Rep.  (n.s.)  Chanc.  278 ;  1  De  Gex,F.  6l  J. 
518 ;  2  Giff.  87. 

(&)  Eemedy  at  Law  or  in  Equity, 

An  Englishman  having  died  intestate  in  Belgium, 
possessed  of  real  and  personal  property  there,  his 
brother  went  over  from  England  and  obtained  repre- 
sentation to  him  pur  et  simple,  which  by  the  Belgian 
law  imposed  upon  him  a  personal  obligation  to  pay 
all  the  debts  of  the  intestate  independently  of  the 
amount  of  the  assets.  The  intestate^  brother  after- 
wards returned  to  this  country,  but  did  not  take 
possession  of  any  property  in  England  belonging  to 
the  intestate;  a  creditor  of  the  intestate  obtained 
letters  of  administration  to  him  in  England: — Held, 
that  he  could  not  sue  the  intestate^s  brother  in  equity 
in  respect  of  the  personal  liability  which  he  had  so 
incurred,  but  that  his  remedy  to  recover  his  debt 
was  at  law.  Held,  also,  that  ihe  intestate's  brother, 
as  he  had  not  taken  possession  of  any  of  the  English 
property  of  the  intestate,  was  not  an  executor  de  mm 
torL    Beavan  v.  Lord  ffadinge,  2  Kay  &.  J.  724. 

The  Common  Law  Procedure  Act,  1 854,  has  not 
taken  away  the  jurisdiction  of  the  Court  to  restrain 
actions  involving  complicated  questions  of  account, 
when  the  accounts  can  be  more  conveniently  taken 
in  equity.  Croskey  v.  the  European  and  American 
Steam  Shipping  Co.;  Oakford  v.  Same,  1  Jo.  &  H. 
108. 

(c)  Cowrte  General  and  Local, 

The  Master  of  the  Rolls  having  decided  that  par- 
ties to  a  suit  in  a  local  court  of  limited  jurisdiction 
could  not  apply  to  stay  proceedings  in  a  court  of 
general  jurisdiction,  when  part  of  the  property  in 
question  was  situate  out  of  the  limits  of  the  local 
court,  on  appeal,  the  Lords  Justice?  ordered  all  the 
proceedings  in  this  suit  to  be  sta)ed,  the  plaintiflb 
here  to  have  the  conduct  of  the  suit  in  the  Court  of 
limited  jurisdiction,  they  appearing  in  that  court  for 
that  purpose.  Wynne  v.  Hughes,  28  Law  J.  Rep. 
(n.b.)  Chanc.  283,  485 ;  26  Beav.  377. 

(cQ  Proceedinge  in  England  and  Scotland, 

R,  a  merchant,  in  London,  effected  a  policy  of 
insurance  upon  his  own  life  with  an  insurance  society, 
carrying  on  business  in  Edinburgh  and  London. 
Being  indebted  to  V ,  who  was  in  business  in  London, 
R,  in  1851,  assigned  the  policy  to  him  as  a  security. 
R  had  formerly  carried  on  business  in  Scotland,  and 
his  estate  was,  in  1854.  sequestered,  according  to 
the  law  of  Scotland ;  and  C  was  appointed  trustee 
of  the  sequestered  estate.  In  August  1857  R  died, 
and  C  raised  an  action  of  count  and  reckoning,  in 
Scotland,  against  V  for  an  account  of  R's  estate 
vested  in  him ;  and  in  September  of  that  year  he 
laid  an  arrestment  on  the  monies  secured  by  the 
policy,  until  security  should  be  given  to  answer 
the  claim.  V  appeared  in  that  suit,  and  put  in  his 
answer  thereto;  but  before  putting  in  his  answer, 
he  filed  a  bill  against  the  trustees  of  the  society  and 
C,  praying  payment  of  the  money  assured.    No 
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decree  or  sentence  was  pronounced  in  the  Scotch 
aoit  C  appeared  to  the  bill;  and  by  an  order 
made  on  a  motion,  on  which  C  appeared,  the  money 
was  ordered  to  be  paid  into  court,  without  prejudice 
to  the  Scotch  arrestment.  C  put  in  his  answer,  con- 
tending that  the  Court  of  Session  was  competent  to 
try  the  question  between  the  parties,  and  had  attached 
the  fund  before  the  bill  was  filed.  A  decree  was 
then  made  directing  an  account.  C  appeared  before 
the  chief  clerk,  but  afterwards  withdrew.  V's  Youch- 
era  had  been  lodged  in  the  Court  of  Session ;  and 
an  interdict  to  prevent  these  being  taken  out  of 
Scotland  was  obtained  by  C.  By  an  order,  in  1 859, 
on  further  consideration,  the  monies  in  court  were 
ordered  to  be  paid  to  V.  The  trustees  of  the  insure 
ance  society  and  C  appealed  against  these  several 
orders ;  but  their  appeal  was  dismissed,  with  costs, 
the  Lord  Chancellor  being  of  opinion  that,  by  the 
appearance  of  C,  he  must  be  considered  to  have 
acquiesced  in  the  inquiry  before  the  chief  clerk; 
and  the  Lords  Justices  being  of  opinion  that  the 
Court  of  Chancery  had  full  jurisdiction  in  the  case. 
Venning  v.  Lloyd,  29  Law  J.  Rep.  (n.b.)  Chanc 
152  ;  1  De  Gex,  F.  &  J.  193. 

A  Scotchman  died  in  London  possessing  large 
real  and  personal  estates  in  Scotland,  and  a  com- 
paratively very  small  personal  estate  in  England. 
The  plaintiff,  resident  in  Scotland,  filed  a  bill  against 
the  four  trustees,  three  of  whom  resided  in  Scotland, 
to  administer  the  real  and  personal  estate,  and 
obtained  an  order  under  the  33rd  Order  of  May 
1845,  to  serve  the  three  trustees  in  Scotland.  A 
motion  to  discharge  that  order  was  refused,  it  not 
being  the  proper  time  to  raise  the  question,  and 
there  being  a  case  for  the  exercise  of  the  jurisdiction 
of  the  Court.   Meiklan  v.  Campbell,  24  Beav.  100. 

The  plaintifi\i,  who  were  nominated  executors  to  a 
Scotch  will,  obtained  ex  parte  in  Scotland  a  con- 
firmation of  the  nomination,  and  afterwards  pro- 
cured, as  of  course,  the  seal  of  the  Probate  Court  in 
England  thereto.  They  then  sued  some  debtors  of 
the  testiitor  in  this  Court: — Held,  that  the  pendency 
of  proceedings  in  Scotland  for  a  reduction  of  the 
confirmation  was  no  defence,  and  the  defendants 
were  ordered  to  pay  to  the  plaintiflis  the  amount  due 
to  the  testator*s  estate.  Ctrnimifig  v.  Fraser,  28 
Beav.  614. 

(e)  Foreign  Courts,  Companies  and  Trusts. 

The  House  of  Lords  had  dissolved  an  injunction, 
granted  by  the  Master  of  the  Rolls,  to  restrain  a 
Scotch  company,  having  agents  and  property  within 
the  jurisdiction,  from  proceeding  in  the  Court  of 
Session  in  Scotland  to  recover  a  debt  agninst  the 
estate  of  a  testator,  who  had  died,  domiciled  in  Eng- 
land, but  leaving  assets  in  England  and  Scotland, 
which  were  being  administered  in  a  suit  in  this 
countxy,  to  which  the  company  was  not  made  a 
party.  The  executors  afterwards  instituted  another 
suit  in  this  country,  against  the  company,  for  an 
account  of  all  dealings  between  the  company  and 
the  testator,  and  then  applied  for  a  similar  injunc- 
tion in  both  suits,  which  was  refused,  with  costs,  on 
the  ground  that  tho  question  was  concluded  by  the 
judgment  of  the  House  of  Lords.  Madaren  v. 
Stainton;  Maelaren  v.  the  Carron  Co.,  26  Law  J. 
Rep.  (n.s.)  Chanc.  332. 

Semble — ^there  must  be  a  very  strong  case  to  in- 


duce the  Court  to  restrain  a  foreigner,  domiciled  in 
another  country,  from  proceeding  to  obtain  payment 
of  debts  according  to  the  law  of  the  country  in  which 
he  is  domiciled.     Ibid. 

A  Scotch  company,  having  agents  and  oflices  in 
England,  brought  an  action  in  Scotland  against  the 
representatives  of  a  testator,  formerly  their  agent  in 
England,  to  recover  a  debt  claimed  by  them,  and  to 
obtain  a  security  upon  the  real  and  personal  estate 
of  the  deceased  in  Scotland.  A  decree  for  the 
administration  of  the  testator's  eetate  having  been 
made  in  England,  the  Court  granted  an  injunction 
to  restrain  the  company  from  continuing  the  action 
in  Scotland,  but  upon  appeal  the  order  was  dis- 
charged. The  company  then  brought  another  action 
in  Scotland,  and  another  suit  having  been  instituted 
against  the  company  in  England,  to  which  they 
appeared,  the  plaintiff,  alleging  that  the  company 
had  acquiesced  in  the  English  proceedings,  asked 
for  an  injunction  to  restrain  the  action  in  Scotland; 
but  it  was  refused.  Stainton  v.  the  Carron  Co,,  25 
Law  J.  Rep.  (N.s.)  Chanc.  577 ;  21  Beav.  152. 

By  a  charter,  dated  in  1550,  His  Majesty  Edward 
the  Sixth  granted  a  building  to  the  German  and 
French  Protestants,  and  directed  that  there  should 
be  a  superintendent  and  four  ministers,  who  should 
be  a  body  corporate  with  perpetual  succession.  The 
office  of  superintendent  was  dropped  after  the  first 
appointment.  The  churches  divided ;  and  the 
French  church  had  since  been  governed  by  its 
ministers  and  the  elders  and  deacons.  The  income 
of  the  church  arose  from  two  funds,  the  one  in  the 
hands  of  the  elders  and  the  other  of  the  deacons,  and 
these  had  been  accumulated  since  the  foundation  of 
the  church,  and  were  wholly  unconnected  with  the 
charter.  The  elders'  fund  was  appropriated  to  the 
use  of  the  church,  and  it  was  out  of  this  that  the 
pastors'  stipends  were  paid.  The  deacons*  fund  was 
more  especially  for  the  poor  and  the  maintenance  of 
schools.  The  elders  and  deacons,  at  a  Consistory, 
dismissed  one  of  these  pastors.  Upon  a  bill  by  the 
pastor, — Held,  if  a  pastor  of  a  church  is  deposed  and 
the  relation  of  trustee  and  cestui  que  trust  has  been 
created  by  an  agreement  to  pay  out  of  trust  funds 
the  salary  of  the  pastor,  that  the  Court  has  jurisdic- 
tion to  inquire  into  the  performance  of  the  trust,  and 
whether  the  elders  and  deacons  are  justified  in  de- 
stroying the  relation  of  trustee  and  cestui  que  trust 
and  in  removing  the  pastor ;  and  that  though  the  hill 
does  not  pray  a  performance  of  the  trust  or  any 
account  or  payment.  Daugars  v.  Rivaz^  29  Law  J. 
Rep.  (n.b.)  Chanc.  685 ;  28  Beav.  233. 

The  Consistory  of  a  church  thus  constituted  will 
be  restrained  from  the  summary  dismissal  of  a  pastor; 
but  upon  proper  and  adequate  cause  the  Consistory 
may  remove  a  pastor,  though  no  minister  waa  present 
at  the  meeting.    Ibid. 

The  Court  will  enter  into  questions  relating  to  the 
removal  of  a  pastor,  and  it  will  look  into  the  disci- 
pline and  regulations  of  the  church.     Ibid. 

What  will  and  what  will  not  fall  within  the  cogni- 
zance of  the  Consistory.     Ibid. 

The  visitatorial  power  of  the  Crown  does  not  re- 
move the  jurisdiction  of  the  Court,  or  prevent  it  from 
exercising  its  Amotions  in  respect  of  an  existing  trust. 
Ibid. 

If  a  corporation  cannot  be  made  a  party  to  a  record 
in  consequence  of  the  non-appointment  of  officers} 
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the  goTerning  body  for  the  time  being  will  fufficiently 
represent  the  existing  interests.     Ibid. 

(C)  Of  Coubts  of  Admiraltt. 

The  Vice  Admiralty  Court  at  Hong  Kong  has 
only  the  ordinary  Admiralty  jurisdiction  posMssed 
by  Admiralty  Courts  previous  to  the  passing  of  stat. 
3  &  4  Vict  c  65.  It  has  no  jurisdiction  to  entertain 
a  suit  for  poasession,  for  the  purpose  of  trying  the 
title  to  a  ship.  Laprcdk  ?.  Burrawt,  13  Moore's  P.O. 
132. 

Upon  the  arrest  of  a  ship  within  the  High  Court 
of  Admiralty "b  jurisdiction,  the  power  of  that  Court 
extends  to  acts  done  on  the  high  seas,  and  to  places 
within  the  British  dominions  abroad.  Prov)$e  v.  the 
European  and  Amtrican  Steam  Shippiang  Co,,  18 
Moore's  P.C.  484. 

(D)  Of  Courts  of  Cbimival  Judioaturk. 

If  one  foreigner  inflicts  a  blow  on  another  foreigner 
in  a  foreign  vessel  on  the  high  seas,  and  the  person 
so  struck  in  a  few  days  afterwards  lands  in  England 
and  dies  there,  the  homicide  is  not  cognizable  by  the 
Courts  of  this  country  by  virtue  of  the  statute  9 
Geo.  4.  c.  81.  s.  8.  The  Queen  v.  LewU,  26  Law  J. 
Bep.  (h.s.)  M.C.  104;  Dears.  &  B.  182. 

A  foreigner  on  board  an  English  ship  on  the  high 
seas  is  subject  to  the  law  of  England,  and,  there- 
fore, if  he  there  does  an  act  which  is  a  criminal 
offence  by  the  law  of  England,  he  may  be  punished 
for  it  by  that  law,  and  may,  by  virtue  of  the  statute 
18  &  19  Vict.  c.  91.  s.  21,  be  tried  for  the  offence 
before  any  Court  of  justice  in  the  Queen's  dominions 
having  cognisance  of  such  crimes  when  committed 
within  its  limits,  within  whose  jurisdiction  he  may  be 
brought;  for  when  so  brought,  he  is,  within  the  Ian- 
piuage  of  the  act,  **  found  within  its  jurisdiction.^  Nor 
IS  it  material,  as  to  the  liability  of  the  foreigner  to 
punishment  or  to  the  jurisdiction  of  the  Court  to  try 
him,  that  he  was  illegally  and  by  force  taken  on  board 
the  English  ship  and  there  detained  in  custody  at  the 
thne  of  the  committal  of  the  offence,  the  act  alleged 
to  be  a  crime  not  being  committed  for  the  purpose  of 
releasing  himself  from  the  illegal  duress.  TKe  ^een 
V.  Lopez,  and  The  Q^een  v.  SaUUry  27  Law  J.  Bep. 
(K.8.)  M.C.  48 ;  Dears.  &  B.  525. 

Therefore,  where  a  foreigner  who,  being  illegally 
arrested  in  a  foreign  town  and  taken  and  kept  in 
custody  on  board  an  English  ship  on  the  high  seas, 
shot  dead  the  officer  who  airested  him,  out  of  malice 
prepense,  and  not  with  a  view  to  escape,  his  convic- 
tion for  the  murder  by  the  Central  Criminal  Court, 
within  whose  jurisdiction  he  was  brought  for  trial,  was 
held  good.     Ibid. 

Preparatory  to  a  trial  for  murder,  the  name  of  A, 
a  juror  on  the  panel,  was  called ;  B,  another  juror 
on  the  same  panel,  appeared,  and  by  mistake  an- 
swered to  the  name  of  A,  and  was  sworn  as  a  juror. 
The  prisoner  was  convicted.  The  circumstance  that 
B  had  answered  for  A  was  not  discovered  till  the 
next  day,  when  the  Judge  being  informed  of  it  re- 
served the  question  as  to  the  effect  of  the  mistake  on 
the  trial  for  the  consideration  of  the  Court  for  Crown 
Cases  Beserved: — Held,  by  a  majority  of  the  Court, 
that  the  conviction  ought  not  to  be  set  aside ;  per 
Erie,  /.,  OrompUm,  /,,  Cfrowder,  J,,  Willea,  /., 
Channell,  B.  and  Bylet,  /.,  on  the  ground  that  there 
had  been  no  mis-trial,  and  that  the  Court  for  Crown 
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Cases  Beserved  had  no  jurisdiction  over  the  case ; 
pfrPoUoekf  C.B.  and  WtUianu^J,,  on  the  ground  of 
the  want  of  jurisdiction  only.  Held,  by  Lord  Camp- 
bell, C.J.,  CoMum,  C.J.,  Coieriige,  /.,  Wightmaok^ 
J.,  Martin,  B.  and  Watson,  B.,  that  there  had  been 
a  mis-trial,  that  the  Court  bad  jurisdiction,  and  that 
a  new  trial  ought  to  be  directed.  The  Queen  v.  Md- 
lor,  27  Law  J.  Bep.  (n.8.)  M.C.  121;  Dears.  &  B. 
468. 

(E)  Of  Courts  of  Quartir  Sbbsioitb. 

Where  an  appeal  is  determined,  at  Quarter  Ses- 
sions, by  magistrates  some  of  whom  are  interested  in 
the  matter,  the  proceeding  is  null ;  and  the  proper 
course  is  to  quash  it  on  certiorari.  Be  ffopkim^ 
£.  B.  &  E.  100. 

(F)  Of  thi  Suprems  Court  of  Bombay. 

The  Bombay  Charter  of  Justice  (December  1823) 
gives  the  Supreme  Court  ''fiill  power  and  authority 
to  administer  and  execute,  within  and  throughout  the 
Town  and  Island  of  Bombay,  and  the  limits  thereof, 
and  the  factories  subordinate  thereto,  &c.,  upon  all 
persons  so  described  and  distinguished  by  the  appel- 
lation of  British  subjects,  as  aforesaid,  there  residing, 
the  ecclesiastical  law,  as  the  same  is  now  used  and 
exercised  in  the  diocese  of  London,  in  Great  Britain, 
so  far  as  the  circumstances  and  occasion  of  the  said 
town,  island,  territories,  and  people  shall  admit  and 
require.**  Suit  on  the  ecclesiastical  side  of  the  Supreme 
Court  at  Bombay  by  wife  against  husband  for  resti- 
tution of  conjugid  rights  and  for  maintenance.     Pro- 
test by  the  husband,  that  the  parties  were  Parsees 
CTessing  the  religion  of  that  sect,  and  that  the  Court 
no  jurisdiction  to  administer  towards  them  the 
ecclei^iastical  law  as  at  the  date  of  the  Charter  was 
used  and  exercised  in  the  diocese  of  London.    Upon 
appeal, — Held,  (reversing  the  judpnent  of  the  Court 
below,  and  maintaining  the  protest)  that  the  Supreme 
Court  of  Bombay,  on  its  ecclesiastical  side,  had  no 
jurisdiction  to  entertain  such  a  suit,  as  there  existed 
such  a  difference  between  the  duties  and  obligations 
of  a  matrimonial  union  among  Parsees  from  that 
of  Christians,  that  the  Court,  if  it  made  a  decree, 
had  no  means  of  enforcing  it,  except  according  to 
the  principles  governing  the  matrimonial  law  in 
Doctors*  Commons,  which  were  in  such  a  case  in- 
compatible with  the  laws  and  customs  of  Parsees. 
Ardaaeer  Cursetjee  v.  Peroyeboye,  10  Moore*lB  P.C. 
875. 

Qucare — whether,  in  such  circumstances,  the  Su- 
preme Court  can,  on  its  civil  side,  give  relief  to  the 
wife?    Ibid. 

(G)  Of  thb  Court  of  Exchequer,  Isle  of  Ma5. 

The  Court  of  Exchequer  in  the  Isle  of  Man  has 
power  to  summon  a  jury  to  decide  a  question  of  fiict. 
This  power  extends  to  an  information  for  intrusion 
and  trespass  by  the  Attorney  General  of  the  island 
on  behalf  of  the  Crown.  Such  right  is  not  affected 
by  the  Act  of  Tynwald  of  1777,  for  the  better  regu- 
lation  of  juries,  which  is  confined  in  its  operation  to 
the  Common  Law  Courts,  and  does  not  extend  to 
the  Exchequer  Court.  W  here  a  Court  lawful ly  pes* 
sesees  a  jurisdiction  for  the  benefit  of  the  subject  in 
the  administration  of  justice,  mere  non- user  does  ivot 
take  it  away.  The  Attorney  General  of  the  Ide  of 
Man  V.  Coiffiey,  12  Moore's  P.C.  27. 

2U 


330 


JURISDICTION;  (J)  Of  Judgbs. 


(H)  In  oTBxa  Cabbb. 

L,  F&  Co.,  merchants  at  TrieeU",  in  the  Aiutrian 
dominions,  haid  extensile  mercantile  dealings  with 
R,  I  &  Co.,  merchants  in  London,  and  in  the  result, 
R,  I  &  Co.  were  found  Inrgely  indebted  to  L,  F  &  Co.. 
R,  I  &  Co.  became  embarrassed,  and  stopped  pay- 
ment. No  commission  of  bankruptcy  issued  against 
them,  and  they  were  permitted  to  wind  up  their 
aflkirs  under  a  deed  of  inspection,  which  provided 
for  a  di»tribution  of  their  estate  in  the  same  manner 
as  if  a  commission  of  bankruptcy  had  issued,  and 
adjudication  had  been  made  thereon.  R,  I  &  Co. 
had  real  estate  in  the  Island  of  Mauritius,  and,  before 
the  deed  of  inspection  was  executed,  they  had  sent  C 
as  their  agent  to  Mauritius,  with  a  power  of  attorney, 
authorizing  him  to  look  after  their  property,  and  '*to 
demand  and  sue  for  debts^  due  to  them  in  the  island. 
A  similar  power  was  afterwards  given  to  B,  as  substi- 
tute of  C.  L,  F  &  Co.  brought  a  suit  in  the  Court 
of  First  Instance  in  the  Island  of  Mauritius  to  recoYer 
the  balance  on  the  account  between  them  and  R,  I 
&  Co.  Neither  L,  F  &  Co.  nor  R,  I  &  Co.,  or  any 
member  of  either  firm,  was  resident,  or  domiciled,  in 
the  island.  Process  was  served  on  B,  as  agent  for 
R,  I  &  Co.,  and  he  appeared  and  protested  against 
the  jurisdiction  of  the  Court,  as  he  had  no  authority 
from  R,  I  &  Co.,  under  the  power  of  attorney,  to 
defend  any  suit: — Held,  that,  as  R,  I  &  Co.  were  not 
domiciled  in  Mauritius,  the  Court  had  no  jurisdiction, 
as  the  power  of  attorney  was  restricted  to  suing  for 
debts  of  R,  I  &  Co.,  and  conferred  no  power  upon  B 
to  accept  service  of  process,  or  to  elect  the  accept- 
ance  of  a  domieile  for  R,  I  &  Co.  in  the  island,  as 
provided  for  by  the  French  law  prevailing  in  Mau- 
ritius.   La/ng  v.  Rod,  12  Moored  P.C.  72. 

StuiMt — ^the  rule  of  the  French  law,  in  order  to 
give  jurisdiction  to  a  Court  of  justice  over  a  defen- 
dant in  a  civil  action,  is,  that  the  suit  must  follow 
the  person  of  the  debtur,  and  that  the  action  must 
be  brought  against  him  in  his  domtafe  rid.  This 
rule  is,  howeyer,  subject  to  the  qualification,  that  a 
person  may  elect  a  special  domicile  for  the  purpose 
of  his  trade,  or  for  other  purposes,  and  that  such 
elected  or  conventional  domicile  is  for  those  purposes 
equivalent  to  his  donUeiie  rid.  But,  inasmuch  as 
the  election  of  such  domicile  draws  after  it  most  grave 
and  extensive  liabilities,  it  is  settled,  not  only  that 
the  appointment  of  an  agent  in  a  eolony  with  the 
largest  powers,  by  a  domiciled  Frenchman,  does  not 
amount  to  an  election  of  domicile  in  the  place  where 
such  power  is  to  be  executed,  but  that  no  agent,  with 
powers  however  extensive,  can  make  such  election  or 
the  part  of  his  principal,  unless  his  power  contains 
express  authority  to  do  so.     Ibid. 

The  plaintiffs  contracted  with  the  defendants,  a 
railway  company,  to  complete  a  part  of  the  line  of  a 
railroad  in  New  Brunswick,  ten  miles  of  which  was 
stated  to  have  been  made.  The  line  was  to  be  com- 
pleted within  three  years,  and  the  work  to  be  done 
to  the  satisfaction  of  the  company  Is  engineer ;  and  it 
was  by  the  article  of  contract  provided,  that  the  con- 
tract should  be  put  an  end  to,  if  the  plaintifft  failed 
to  use  proper  expedition  in  carrying  on  the  works. 
It  was  also  stipulated,  that  the  plaintiffii  should  be 
paid  monthly  according  to  the  average  amount  of 
work  done,  the  manner  in  which  it  was  to  be  esti- 
mated being  set  forth  in  a  schedule  to  the  articles  of 


the  contract.  Contemponmeonsly  with  this  eontrai>t, 
a  deed  of  arrangemoit  was  entered  into  between 
the  parties,  by  which  it  was  agreed  that  with  respect 
to  a  sum  of  10,000/.,  the  plaintiffs  might  require 
that  certain  Crown  lands  conveyed  to  the  company 
should  be  conveyed  to  the  plaintiffs  at  the  rate  of  1/. 
per  acre.  The  plaintiffs  were  aware  at  the  time  when 
they  entered  into  the  contract,  that  the  ten  milcv 
part  of  the  line  stated  to  have  been  made  was  in  an 
unfiniBhed  state.  The  plaintifis  worked  over  different 
parts  of  the  line  at  the  same  time,  so  that  no  one 
mile  was  completely  finished  during  any  month  in 
which  the  work  was  going  on.  The  certificates  of 
the  companyli  engineer  were  not  made  upon  the 
principle  of  the  work  done  during  the  month,  and  of 
the  value  and  amount  aceording  to  the  contract 
price ;  but  he  ascertained  the  amounts  due  to  the 
plaintifis  upon  an  average  obtained  by  teking  into 
account  the  months  actual  work  with  that  which  had 
been  previously  done  and  adjusted,  as  the  amount  to 
be  paid  upon  the  footing  of  such  average.  Disputes 
arose  between  the  parties  respecting  the  advances^ 
and,  plaintiflb  not  proceeding  with  tihe  work  to  the 
latisftction  of  the  engineer,  notice  was  given  te  com« 
plete  the  railway  within  the  stipulated  time.  Such 
requisition  not  having  been  complied  with,  the  com- 
pany entered  into  possession  of  the  works»  whereupon 
a  bill  was  filed  by  the  plaintiffs  in  the  Supreme  Court 
of  New  Zealand,  for  ^>ecific  performance  of  the 
eontraet,  and  for  an  account.  The  oompany  in 
defence,  insisted  that  the  remedy  was  at  law  and  not 
in  equity:— Held,  that  as  it  was  admitted  by  the 
eompany  (after  giving  credit  for  advances  made  upon 
a  general  account,  and  also  to  the  amount  of  ]  0,OO0iLy 
in  respect  of  the  Crown  lands),  that  there  was  Ktill  a 
balance  in  the  company's  hands  arising  out  of  the 
contract ;  such  fact  was  sufficient  to  give  a  Court  of 
equity  jurisdiction  and  a  right  to  direct  an  aoeount. 
— Held,  further,  that  as  the  plaintilb  had  feiled  in 
performing  the  contract,  there  ought  to  be  an  inquiry 
whether  any  loss  or  damage  arose  from  the  non-per- 
formance  of  it.  The  St  Andrew  a/nd  Qttdtee  JlaU. 
Co.  V.  Brooifield,  IS  Moore*s  P.C.  610. 

(J)   Ol*  JUDGBS. 

[To  try  issues  of  fact  by  consent  See  Andrewi 
T.  jBUioU,  title  Practiob— Trial.] 

An  order  was  made  in  a  suit  in  one  of  the  Vice 
Chancellors*  Courts,  declaring  H  K,  a  party  to  the 
suit,  entitled  to  money.  An  order  was  made  in  a 
snit  at  the  Rolls  directing  the  said  H  K,  a  party 
to  that  suit,  to  pay  iooney.  Sequestrators  were 
appointed  in  the  suit  at  the  Rolls  against  H  K% 
estete.  The  plaintiffs  in  the  suit  at  the  Rolla 
were  also  defendants  in  the  snit  before  the 
Vioe  Chancellor.  Th^  and  the  sequestrators  pre- 
sented a  petition  in  the  suit  before  the  Vice  Chan- 
ceDor,  praying  payment  to  them  of  H  K^  ntoney  in 
that  suit,  or  the  transfer  of  it  to  the  credit  of  the 
other  cause: — Held,  that  the  petition  must  be 
amended  by  being  entitled  in  both  suits,  and  must 
then  be  presented  to  the  Lords  Justices ;  but  that 
H  K  must  in  the  mean  time  be  enjoined  from 
receiving  the  money  which  had  been  oi^eted  to  be 
paid  to  her.  Knight  t.  Knight,  25  Law  J.  Rep. 
(n.b.)  Chanc  848. 
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JURY. 

[Interested  Juror  and  Admnsibility  of  Affidavit 
of  Juror,  flee  PaAoriCB,  at  Law  ;  New  Trial.] 

[The  acts  relating  to  Grand  Juries  in  Ireland 
amended  bj  the  19  A  20  Vict.  c.  63.— The  17  &  18 
Vict  c.  59,  for  allowing  Verdicts  on  Trials  by  Jury 
in  Civil  Causes  in  Scotland  to  be  received,  although 
the  Jury  may  not  be  unanimous,  amended  by  22  & 
23  Vict  c.  7.] 

On  the  trial  of  an  indictment  for  murder,  the 
names  of  all  the  jurors  on  the  panel  were  called  in 
their  order,  omitting  only  the  names  of  twelve^ 
occorring  in  various  parts  of  the  panel,  who  formed 
the  jury  on  another  charge  of  felony,  and  who  were 
out  of  court,  in  the  custody  of  the  t^erifT,  consider* 
ix^  their  verdict  during  all  the  time  the  panel  was 
being  gone  through.  On  going  through  the  panel, 
A,  a  juryman,  having  been  csUmI  and  appeared,  the 
counsel  for  the  Crown  prajed  that  he  might  be 
ordered  to  stand  by.  The  prisoner  objected^  that 
if  this  was  a  challenge,  cause  of  challenge  ought  to 
be  shewn  forthvitli,  and  that  A  ought  .not  to  be 
ordered  to  stand  by.  The  Court,  neverthelesi^ 
ordered  A  to  stand  by.  When  the  panel  had  been 
called  through,  owing  to  challenges  by  the  prisoner 
and  Uie  Crown,  there  were  not  jurymen  enough  to 
serve.  The  panel  was  again  begun  to  be  allied 
over  in  the  same  order,  and  A,  the  first  person  who 
had  been  challenged  by  theCrown,  was  again  called. 
The  counsel  for  the  Crown  again  prayed  that  he 
might  be  ordered  to  stand  by.  The  prisoner  re- 
peated his  objection  to  that  course.  Before  the 
Judge  decided  on  this  question,  the  remaining  twelve 
jurymen  came  into  court,  delivered  their  verdict, 
and  were  discharged.  The  counsel  for  the  Crown 
then  prayed  that  A  might  be  ordered  to  stand  by 
until  those  twelve  had  been  called.  The  prisoner 
objected  that  A  ought  to  be  sworn  as  a  juryman 
nnleas  good  cause  of  challenge  were  immediately 
shewn.  The  Court,  however,  ordered  him  to  stand 
by.  B,  the  juror  next  on  the  list  below  A,  was  one 
who  had  been  challenged  by  the  Crown  without 
cause  shewn  on  the  first  going  through  the  list.  The 
prisoner  objected  that  B  ought  to  have  been  called 
next  after  A,  but  the  Court  allowed  the  twelve,  who 
had  come  in,  to  be  called  first,  and  after  some  of 
them  had  been  called,  a  full  jury  was  formed.  But 
before  they  were  sworn,  one  of  them,  C,  stated  that 
be  had  conscientious  scruples  against  capital  punish- 
ments. The  counsel  for  the  Crown  thereupon 
prayed  that  he  might  be  ordered  to  stand  by.  The 
Judge  said,  **  If  you  feel  you  cannot  do  your  duty, 
yon  had  better  withdraw,"  and  C  was  then  ordered 
to  stand  by,  notwithstanding  objection  made  by  the 
counsel  for  the  prisoner.  The  jury  were  then  sworn, 
and  a  verdict  of  guilty  found : — Held,  that  the  panel 
had  not  been  gone  through,  so  as  to  compel  the 
Crown  to  shew  cause  of  challenge  forthwith  at  the 
time  the  twelve  jurors  came  into  court ;  consequently 
that  the  Judge  was  justified  in  ordering  A  to  stand 
by  the  second  time,  though  no  cause  of  challenge 
had  been  proved  against  him. — ^That  a  statement  on 
the  record  that  A  was  ordered  to  stand  by  was  good 
in  kw,  as  it  amounted  to  a  statement  that  the  Crown 
was  allowed  time  to  shew  cause  of  challenge  against 
A  until  the  panel  had  been  gone  through. — That 
where  on  irregularity  in  practice  occurs  in  calling 


the  jurors  out  of  the  accustomed  order  of  the  Court, 
it  is  no  ground  of  error ;  but  that  the  course  pur- 
sued of  oUling  the  twelve  jurymen  before  any  who 
had  been  already  called  once,  was  quite  proper  and 
regular. — That  the  Judge  was  right  in  ordering  C 
to  stand  by  at  the  demand  of  the  prosecution. 
McmuU  v.  the  Queen  (Ex.  Ch.),  27  Law  J.  Rep. 
(n.s.)  M.C.  4  ;  Dears.  &.  B.  375:  affirming  the  judg- 
ment below,  26  Law  J.  Rep.  (n.s.)  M.C.  137:  8 
K  &  B.  54. 

Quoere — whether  a  Judge  has  not  the  right  to  set 
aside  a  juryman  before  he  is  sworn,  though  no  objec- 
tion be  made  by  either  party,  if  the  Judge  finds  that 
the  juror  is  morally  incompetent  to  serve.     Ibid. 

The  venire  to  the  sheriff  directed  him  to  return 
good  and  lawful  men  of  the  county  of  Kent  to  try 
the  esse.  The  record,  after  setting  out  the  venire, 
stated  that  the  sheriff  returned  **  the  persons  follow- 
ing,^* and  then  set  out  the  names  of  the  jurors  in  the 
panel: — Held,  that  it  was  not  error  that  the  record 
did  not  shew  that  the  persons  returned  were  good 
and  lawful  men  of  the  county ;  but  that  it  would  be 
presumed  that  they  were  so.     Ibid. 

When  error  is  brought  by  a  person  convicted  of 
felony  from  the  Court  of  Queen's  Bench  to  the 
Exchequer  Chamber,  the  general  rules  for  governing 
the  proceedings  in  error  in  civil  cases  under  the 
Common  Law  Procedure  Act,  or  the  previous  Gene- 
ral Rules  of  HiL  T.  4  Will.  4.  do  not  apply ;  but 
the  prisoner  must  be  brought  up  to  the  Court  to 
pray  oyer  of  the  record,  and  to  assign  errors,  by 
delivering  them  in  writing  to  the  officer  of  the  Court, 
and  must  be  present  during  the  argument  and  the 
giving  judgment.  The  counsel  representing  the 
Attorney  General  for  the  Crown  may,  if  he  pleases, 
orally  join  in  error  immediately  on  the  assignment 
of  errors  being  delivered  in.    Ibid. 


JUSTICE  OF  THE  PEACE. 

[Orders,  see  Egginton  y.  ike  Mayer  qf  LichfiM, 
5  £.  &  B.  100 ;  6  Law  J.  Dig.  881.  And  see  titles 
Bastabdt  —  NuiSAKcs  —  Pa&ish  Constables — 
Sxssioifs.] 

[The  Procedure  before  Magistrates  and  Justices 
of  Peace  in  Scotland  amended  by  19  &  20  Vict. 
c  48.— The  Criminal  Justice  Act,  18  &  19  Vict, 
c.  126,  amended  by  19  &  20  Vict  c.  118.— The 
Administration  of  the  Law  as  to  summary  Proceed- 
ings before  Justices  of  the  Peace  improved  by  20  &, 
21  Vict.  c.  48. — ^Amendment  of  the  Law  concerning 
the  Powers  of  Stipendiary  Magistrates  and  Justices 
of  the  Peace  in  certain  Cases  by  21  &  22  Vict. 
c.  73.] 

(A)  JURISDICTIOF  AND  POWKB. 

(a)  In  general, 

<5)  To  remand, 

Ic)  Bxcese  of, or  Irregularity, 

id)  (huUr, 

(B)  Mandamus  and  Ruut  to  hkab  and  dbtb&- 

MINl. 

(C)  Liabiutt:  Action. 

(D)  Appbal  fbom  Justices,  undbb  20  &  21 

Vict.  c.  43. 
(a)  When  it  lies, 

(5)  AppUeation  for  Cote:  Computation  of 
Time, 
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JUSTICE  OF  THE  PEACE;  (A)  Jubisdictiov  ahb  Powbb. 


( c )  Order  of  Jn»dgt  to  itaU  a  Cam, 

\d)  Rteognizance. 

(e)  NoUee  and  Copy  of  Cate  to  Rupon^ 

dent, 
(/)  Lodging  Cam  for  Hearing, 
{ a  )  Practice  on  the  Hearing. , 


\i 


)  Coed. 


(A)  Jurisdiction  ahd  Powbs. 
(a)  In  general. 

If  a  woman  goes  to  and  lodges  at  a  place  for  the 
purpose  of  applying  to  the  Magistrates  there  for  an 
order  of  aiiiliatbn,  intending  to  leave  the  place  as 
soon  as  she  has  got  the  order,  she  having  at  the  time 
DO  other  residence,  and  not  having  gone  there  for 
any  fraudulent  or  improper  purpose,  she  is  resident 
at  the  place  within  the  meaning  of  the  statute  7  &  8 
Vict.  c.  101,  which,  by  section  2,  requires  that  appli- 
cation for  such  an  order  must  be  made  to  Justices 
acting  for  the  petty  sessional  division  within  which 
the  woman  resides.  The  Queen  v.  HugheM,  26  Law 
J.  Rep.  (N.S.)  M.C.  133;  Dears.  &  B.  188. 

In  appoin^ng  overseers  of  the  poor,  the  Justices 
of  the  Peace  are  not  bound  to  pay  any  attention  to 
the  nomination  or  recommendation  of  the  vestey  of 
the  parish.  The  Queen  v.  the  Jueticee  of  Lan- 
cashire,  29  Law  J.  Rep.  (ir.s.)  M.C.  244. 

(6)  To  remand. 

By  a  Railway  Act,  penalties  for  breach  of  by-laws 
were  recoverable  before  a  Justice  of  the  Peace,  and 
officers  of  the  railway  company  were  empowered  to 
seize  offenders  under  certain  circumstances,  and  to 
convey  them  before  a  Justice  without  any  warrant, 
such  Justice  being  **  empowered  and  required  to  pro- 
ceed immediately  to  the  conviction  or  acquittal  of 
such  ofiender": — Held,  that,  although  the  act  con- 
stituting the  offence  gave  no  power  to  the  Justice 
to  remand  the  accused,  yet  that  by  Jervis's  Act, 
11  &  12  Vict,  c  43.  s.  16,  the  Justice  had  power 
to  adjourn  the  hearing  and  to  issue  a  warrant  for 
committal  of  the  accused  to  the  house  of  correction. 
Cfelan  v.  Hall,  27  Law  J.  Rep.  (n.s.)  M.C.  78. 

(c)  JSxeeu  of,  or  Irreguiariiy. 

The  defendants,  Justices  of  the  Peace,  convicted 
the  plaintiff  in  a  penalty  of  2L  and  costs,  or  two 
months^  imprisonment.  Against  this  decision,  which 
was  given  orally,  the  plaintiff  gave  notice  of  appeal, 
and  immediatelv  left  the  court  A  conviction  and 
warrant  of  commitment  were  afterwards  drawn  up, 
in  which  blanks  were  left  for  the  amount  of  costs  to 
be  inserted,  and  so  signed  by  the  defendants.  The 
blanks  were  afterwards  filled  up  by  the  Magistrates' 
clerk,  and  the  plaintiff  was  arrested  on  the  warrant, 
when  he,  for  the  first  time,  became  aware  of  the 
amount  of  costs: — Held,  that  the  signing  in  blank 
by  the  defendants  was  a  mere  irregularity  and  not 
an  excess  of  jurisdiction;  and  that  the  plamtiff 
having  brought  an  action  for  ftdse  imprisonment  was 
^  rightly  nonsuited,  under  the  11  &  12  Vict  c.  44. 
s.  1.  £oU  V.  Ackroyd,  28  Law  J.  Rep.  (n.s.)  M.C. 
207. 

(d)  (hater. 

The  jurisdiction  of  Justices  to  enforce  payment  of 


B  rate  made  for  the  repayment  of  money  borrowed 
under  the  statute  5  Geo.  4.  c.  86,  is  the  same  as 
with  respect  to  a  church-rate ;  they,  therefore,  have 
no  power  to  order  payment,  when  the  party  assessed 
and  refusing  to  pay  takes  bondjide  objections  before 
them  to  the  validity  and  legality  of  the  rate.  In  re 
BatJcin  and  the  Judieee  (^  Stafordahire^  25  Law  J. 
Rep.  (ir.B.)  M.C.  126. 

Upon  an  application  (under  the  1  A  2  Vict  c.  74) 
by  a  landlord  to  Justices  in  petty  sessions,  to  recover 
possession  of  premises  held  over  by  his  tenant  after 
the  expimtion  of  the  term,  the  tenancy  having  been 

{>roved  to  the  satisfaction  of  the  Justices,  and  its 
egal  determination,  and  the  tenant's  refusal  to  quit: 
— Held,  that  the  jurisdiction  of  the  Justioes  to  give 
the  landlord  possession,  was  not  ousted  by  the  tenants 
setting  up  the  title  of  a  third  person.  Seee  v.  Daviee, 
4  Com.  B.  Rep.  56. 

(B)  Mandamus  and  Rnu  to  hkab  and 

DBTBBMINK. 

Mandamus,  tested  the  14th  of  May  1857,  to 
Justices,  to  hear  and  determine  the  merits  of  an 
information,  under  the  18  A  19  Vict,  c  108, 
which  they  had  dismissed  without  hearing  and 
determining  the  merits  on  the  20th  of  January. 
Return,  that  the  Justices  in  obedience  to  the 
writ,  on  the  22nd  of  December  1857,  heard  and 
determined  the  information  (which  was  for  penal- 
ties incunred  by  a  contravention  of  the  act), 
and  dismissed  it  on  the  ground  that,  the  offence 
having  been  committed  on  the  17th  of  December 
1856,  more  than  three  months  had  elapsed,  and  the 
defendant  was,  therefore,  protected  and  could  not 
be  convicted.  The  I4th  section  of  the  act  enacts, 
that  all  penalties  imposed  by  the  act  may  be  reco- 
vered within  three  months  of  the  commission  of  the 
offence:^-Held,  on  demurrer  to  the  return,  that, 
whether  the  Justices  were  right  or  wrong  in  their 
construction  of  the  act,  the  return  shewed  that  they 
had  obeyed  the  writ,  and  was,  therefore,  good.  Tne 
Queen  v,  Mainwaring,  27  Law  J.  Rep.  (N.8.)  M.C. 
278;  E.B.AE.474. 

A  magistrate,  upon  a  complaint  regularly  heard 
before  him,  gave  hii  opinion  against  the  complain- 
ant, but  at  the  request  of  the  complainant  he  refused 
to  adjudicate  for  the  purpose  of  enabling  the  com- 
plainant to  take  the  opinion  of  the  Court  The 
defendant  objected,  and  wished  the  magistrste  to 
adjudicate  and  dismiss  the  complaint: — Held,  that 
there  was  no  such  refusal  to  adjudicate  as  to  entitle 
the  complainant  to  a  rule,  under  11  A  12  Vict, 
c.  44.  s.  5.  The  Queen  v.  Paynter,  26  Law  J.  Rep. 
(n.s.)  Q.B.  102;  7  £.  A  B.  828. 

By  the  18  &  19  Vict  c.  120.  the  vestry  of  a 
parish  may  pave  any  new  street,  and  the  owners  of 
the  houses  forming  the  street  shall,  on  demand, 
pay  to  the  vestry  the  amount  of  the  estimated  ex- 
penses; such  amount  to  be  recovered  before  two 
Justices,  on  summons,  who  are  to  hear  and  deter* 
mine  the  matter,  and  to  make  such  order  as  to  costs 
or  otherwise  as  to  them  seems  just.  The  owner  of 
houses  in  a  street  having  been  summoned  before  a 
police  magistrate  to  shew  cause  why  an  order  for 
the  payment  of  his  share  of  the  estimated  expense 
of  paving  the  street  should  not  be  made  upon  him, 
the  magistrate,  after  hearing  the  evidence,  dismissed 
the  complaint,  on  the  ground  that  the  street  having 
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been  dedicated  to  the  public  as  a  highway,  before 
the  paaang  of  the  act,  was  not  *'  a  new  street," 
within  the  meaning  of  it.  On  a  motion,  under  the 
11  &  12  Vict.  c.  44.  8.  5,  calling  on  the  magistrate 
to  shew  cause  why  he  should  not  hear  and  adjudicate, 
—Held  {Brie,  J,  dissenting),  that  he  had  done  so, 
and  that  this  Court  could  not  interfere.  Held,  by 
£rle,  /.,  that  the  decision  by  the  magistrate  was  of 
a  fact  going  to  his  jurisdiction,  and  Uiat  this  Court 
could,  therefore,  review  his  decision.  The  Q^een  ▼• 
Dayman,  26  Law  J.  Rep.  (ns.)  Q^B.  128;  7  E. 
&  B  672. 

In  November  1853  a  meeting  of  the  ratepayers  of 
the  parish  of  H  was  duly  convened  and  held  under 
the  8  &  4  Will.  4.  c.  90,  at  which  it  was  determined 
not  to  adopt  that  act  for  the  parish.  In  December 
1853  a  meeting  was  duly  convened  and  held  of  the 
ratepayers  of  a  part  of  the  parish  of  H,  at  which  it 
was  determined  by  a  requisite  majority  that  the  pro- 
visions of  the  act  should  be  adopted  for  that  part 
of  the  parish,  and  inspectors  were  accordingly  ap- 
pointed and  other  proceedings  taken  for  carrying  the 
act  into  execution.  In  1854  a  rate  was  made  under 
the  act,  by  which  S  was  assessed  in  respect  of  a 
dwelling-house  in  the  part  of  the  parish  for  which 
the  act  was  adopted.  S  paid  this  rate  without 
objection.  In  1855  and  1856  similar  rates  were 
made  upon  S  in  respect  of  the  same  house,  which  he 
refused  to  pay;  and  summonses  being  taken  out  to 
enforce  payment  of  these  rates,  it  was  objected  by  S, 
before  the  Justices,  that  these  rates  were  void,  on 
the  ground  of  the  meeting  of  December  1858  being 
illei^  under  section  16.  of  the  3  &  4  Will.  4.  c.  90, 
by  reason  of  havbg  been  held  within  a  year  after 
the  first  meeting;  and  it  was  agreed  by  the  parties 
that  the  question  for  the  Justices  was,  whether  the 
persons  convened  to  the  two  meetings  were  substan- 
tially the  same  body.  The  Justices  decided 
that  the  two  meetings  were  substantially  the 
same,  and  dismissed  Uie  summons: — Held,  that 
even  supposing  the  decision  to  be  erroneous, 
and  to  have  proceeded  upon  a  mistaken  notion  of 
the  question  submitted  to  the  Justices^  it  was  upon 
a  fiict  within  their  jurisdiction,  and,  therefore,  this 
Court  could  not  interfere  and  oblige  them  to  enforce 
payment  of  the  rate.  Held,  also,  that  the  foct  of  S 
having  paid  the  former  rate  without  objection,  did 
not  prevent  him  from  objecting  to  the  validity  of 
the  proceedings  for  the  adoption  of  the  act.  The 
Queen  v.  Dtain  and  aaiwther,  Justieee  of  Sustex, 
26  Law  J.  Kep.  (n.s.)  M.C.  74;  7  £.  &  B.  221. 

(C)  Liabiutt:  Aonoir. 

Qtuere — whether  an  action  is  maintainable  against 
a  Justice  of  the  Peace  for  wilfully  and  maliciously, 
and  without  reasonable  and  probable  cause,  convict- 
ing a  person  in  a  penalty  in  a  matter  in  which  the 
Jusiice  has  jurisdiction,  and  which  penalty  is  paid, 
but  the  conviction  has  been  subsequently  quashed. 
Gelan  y.  Hall,  27  Law  J.  Rep.  (n.&)  M.C.  78. 

(D)  Appbal  fbom  JrsTiOBS,  under  20  &  21 

VioT.  0.  43. 

(a)  Whmttliet. 

The  statute  20  &  21  Vict  c.  43.  gives  a  right  of 
appeal  as  well  against  the  dismissal  of  a  complaint 
as  against  a  conviction.  Da/vyi  v.  Ihtiglae,  28 
Law  J.  Rep.  (n.s.)  M.a  193. 


A  was  assessed  to  a  sewers-rate,  made  under  a 
local  act,  incorporating  the  Public  Health  Act,  1 1  & 
12  Vict  c.  63.  He  refused  to  pay  the  f»um  at  which 
he  was  assessed ;  and  upon  the  hearing  of  a  com- 
plaint against  him  for  such  refusal,  he  objected  that 
he  was  improperly  rated,  inasmuch  as  he  derived  no 
benefit  from  the  sewera  made  under  the  local  stct. 
The  Justices  ordered  him  to  pay  the  rate;  where- 
upon he  required  them  to  state  a  case,  under  20  &, 
21  Vict.  c.  43 : — Held,  that  they  had  no  jurisdiction 
to  do  so;  for  that  the  proper  course  to  be  pursued 
by  A,  if  he  objected  to  the  validity  of  the  rate,  was 
to  appeal  to  the  Sessions.  The  Queen  v.  Newman 
and  othert,  Jutticee  of  OloucttterAire,  29  Law  J. 
Rep.  (n.8.)M.C.  117. 

A  refusal  of  Justices  to  order  payment  of  money 
under  an  order  of  the  poor-law  guardians  for  a  con- 
tribution from  the  overseen  of  a  parish  to  the  com- 
mon fund  of  the  union,  is  ground  of  appeal,  under 
the  20  &  21  Vict.  c.  43.  The  Ottardiane  qf  the 
London  Union  v.  Aeodcs,  8  Com.  B.  Rep.  760. 

(5)  Ajpplication  for  Ctue:  ComputaHon  of  Time, 

Sunday  is  not  to  be  excluded  in  computing  the 
three  days  within  which  application  must  be  made 
to  Justices  to  state  a  case,  under  20  &  21  Vict, 
c.  43.  s.  2.  Peacock  y.  the  Queen,  27  Law  J.  Rep. 
(H.B.)C.P.  224;  4  Com.  B.  Rep.  N.S.  264. 

(c)  Order  of  Judge  to  ttate  a  Case. 

Semhle — ^that  a  Judge  at  chambers  can  grant  an 
order  upon  Justices  to  state  a  case  under  20  &  21 
Vict.  c.  48.  Ex  parte  or  In  re  Smith,  27  Law  J. 
Rep.  {H.8,)  M.C.  186;  3  Hurl.  &  N.  227. 

(d)  Beeognitanee. 

On  an  appeal  from  a  decision  of  Justices,  under 
20  &  21  Vict.  c.  43.  ss.  2,  3,  the  appellant  may 
enter  into  the  required  recognizance  at  any  time 
during  the  three  days  allowed  for  applying  for  a 
case,  and  he  need  not  enter  into  it  simultaneously 
with  making  the  application.  Chapman  ▼.  JRohpn- 
ion,  28  Law  J.  Rep.  (m.8.)  M.C.  30;  1  E.  &.  £.  25. 

(e)  Notice  and  Copy  of  Caae  to  Eetpcndeni, 

The  respondent  not  being  to  be  found,  notice  of 
appeal  and  copy  of  the  case  were  served  on  her 
attorney  within  three  days  after  the  appellant  re* 
ceived  the  case,  and  they  afterwards  and  before 
hearing  came  to  her  hand : — Held,  a  sufficient  com- 
pliance with  the  above  section.  Syred  v.  Carruthert, 
27  Law  J.  Rep.  (n.s.)  M.C.  278;  E.  B.  &  E.  469. 

By  20  &  21  Vict.  c.  43.  s.  2,  which  gives  power 
to  Justices  to  state  a  case  for  the  opinion  of  the 
superior  Courts,  it  is  enacted  that  the  appellant 
*'  shall  within  three  days  after  receiving  such  case, 
transmit  the  same  to  the  Court  named  in  his  appli- 
cation, first  giving  notice  in  writing  of  such  appeal, 
with  a  copy  of  the  case,  so  stated  and  signed,"  to 
the  respondent : — Held,  that  the  giving  such  notice 
with  a  copy  of  the  case  to  the  respondent,  is  a  con- 
dition pnKsedent  to  his  right  to  have  the  case  heard 
by  the  Court  Woodhoute  v.  Woods,  29  Law  J. 
Rep.  (n.8.)  M.C.  149. 

(/)  Lodging  Cote  for  Hearing, 

The  provision  in  the  20  &  21  Vict.  c.  43.  s.  2, 
"  that  the  appellant  shall,  within  three  days  after 
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reoeiTtng  the  caie,  transmit  the  lame  to  the  CooTt 
naroedf'*  is  a  condition  precedent  to  the  juriediction 
of  the  Court  to  hesr  the  appeal,  and  it  cannot  be 
waiyed ;  and,  therefore,  where  it  had  not  been  com* 
plied  with,  the  Court,  notwithstanding  strong  cir- 
eumstances  shewing  waiver,  struck  out  the  ease. 
Morgm  V.  Sdwardi,  29  Law  J.  Rep.  (v.B.)  M.C. 
108. 

{g)  Practice  on  the  ffeaiinff. 

On  the  hearing  of  an  appeal,  under  20  &,  21  Viet 
c  43. 8.  2,  the  respondent  not  appearing,  the  appel- 
lant, in  order  to  entitle  him  to  the  judgment  of  the 
Court,  must  shew  that  the  decision  of  the  Justices 
was  wrong.  Synd  y.  CcartUkerij  27  Law  J.  Rep. 
(VA)  M.C.  273;  E.  B.  &  £.  469. 

Upon  the  argument  of  a  case  stated  by  Justices, 
under  the  20  &,  21  Vict  c.  43,  the  appellant  will 
not  be  allowed  to  take  objections  which  were  not 
raised  before  the  Justice*.  Where  the  appellant 
was  charged  with  knowingly  permitting  persons  of 
bad  character  to  meet  in  his  house,  and  the  onlj 
defence  suggested  before  the  Justices  was,  that  the 
persons  were  there  only  for  the  purpose  of  obtaining 
refreshment,  and  therefore  that  the  appeDant  could 
not  be  conyieted,  this  Court  refused  to  hear  an 
objection,  that  there  was  no  eridenee  that  the  appel- 
lant  knew  that  the  persons  in  his  house  were  bad 
characters.  PwrhU  ▼.  HvuBtaJblt,  28  Law  J.  Rep. 
(KM,)  M.C.  221. 

{K)  Coits. 

In  all  casss  of  appeal  under  the  20  &  2 1  Vict 
€.  43.  from  the  summary  decision  of  Justices,  on 
informations,  the  Court  has  power,  under  section  8, 
to  award  costs  to  the  successful  party,  including  cases 
in  which  the  Crown  is,  directly  or  indirectly,  a  party 
to  the  information.  Therefore,  on  appeal  against  a 
oouTiction  on  an  information  by  an  Excise  officer, 
prosecuting  on  behalf  of  the  Crown  by  order  of  the 
Commisuoners  of  Inland  Revenue,  for  an  offence 
under  the  4  &  5  Will.  4.  c  85.  s.  17,  the  Court,  on 
confirming  the  conviction,  can  award  costs  to  the 
respondent,  the  Excise  officer.  Moore  v.  Smith,  28 
Law  J.  Rep.  (n.s.)  M.C.  126;  1  E.  &  E.  597. 

In  oases  stated  for  the  opinion  of  the  Court  of 
Queen's  Bench,  by  Justices  of  the  Peace,  under  the 
20  &  21  Vict  c  48,  the  general  rule  is,  that  the  costs 
foUow  the  judgment;  but  when  no  one  appears  on 
behalf  of  the  respondent,  that  rule  will  not  be  applied. 
Zee  V.  Strain,  28  Law  J.  Bep.  (n.b.)  M.C.  221. 


JUVENILE  OFFENDERS. 

[Refbrmatory  Schook  for  Juvenile  Offenders  in 
Ireland  promoted  and  reguUted  by  21  ft  22  Vict. 
c.  108.] 


LAND  AND  LANDS  IMPROVEMENT  ACTS. 

[The  Acts  relating  to  the  Advance  of  Publio 
Money  to  promote  the  Improvement  of  Land 
amended  by  19  &  20  Vict  c  9.— The  Sale  and 
Transfer  of  Land  in  Ireland  facilitated  by  21  &22 
Vict,  c  72. — ^The  Forms  simplified  and  the  expense 
diminuihed  of  completing  Titles  to  Land  in  Scotland' 


by  21  A  22  Vict,  a  76. — ^Further  provision  made 
for  the  Purchase  of  Common  and  other  Rights  by 
Her  M«jesty*s  Principal  Secretary  of  State  for  the 
War  Department,  and  in  relation  to  Land  vested  in 
or  taken  by  such  Secretary  of  State,  by  22  Vict 
C.12. — Certain  Provisions  of  the  Titlea  to  Land 
(Scotland)  Act,  1858,  extended  to  Titles  to  Land 
held  by  Burgage  Tenure,  and  the  said  Act  amended 
by  28  &  24  Vict  c  143.— The  Law  relating  to  the 
Tenure  and  Improvement  of  Land  in  Ireland  amend- 
ed by  28  &  24  Vict.  c.  158.] 

Under  the  Lands  Improvement  Company li  Acts 
of  1853  and  1855,  if  part  of  the  land  charged  with 
the  money  advanced  for  improvement  be  subject  to 
a  mortgage  or  other  incumbrance,  the  charge  has 
priority  over  the  mortgage  or  other  incumbrance  in 
respect  of  the  whole  amount,  until  apportionment 
is  made  by  the  Inclosure  Commissionere  under  the 
70th  section  of  the  act  of  1858,  when  the  priority 
applies  only  in  respect  of  the  amount  apportioned. 
The  Landt  Improvemewt  Co.  v.  Richmondf  25  Law 
J.  Rep.  (H.8.)  C.P.  78;  17  Com.  B.  Rep.  145. 


LANDLORD  AND  TENANT. 

[See  LiAsn — ^Ratk— Usi  akd  Oocvpatiov.] 

[The  providing  of  improved  Dwellings  for  the 
Labouring  Classes  in  Ireland  encouraged  by  19  A.  20 
Vict.  c.  65.— The  Law  of  Landlord  and  Tenant  in 
Ireland  consolidated  and  amended  by  28  &  24  Vict 
c.  154.] 


(A) 


(B) 


(C) 


Thi  Tinanot. 

(a)  Tenanepfrom  Tear  to  Year. 

(b)  Tentmep  at  Will  or  on  St^eranoe. 
(e)  Eviction. 

(d)  Notice  to  q%U. 
CoVTBAora. 

(a)  For  RepairB. 

(b)  Jtekaiveto  ffuebandry. 
{e)  Edative  to  Trade. 
Rurr. 

a)  DoMe  Value, 

b)  Diatrtmfor. 
(  6 )  ZancUenf  s  Claim  for  on  Qoode  in  Bxe-^ 

etUion. 

AnOBVHBllT. 

Holding  oymi. 

SmALI.  TKREMIirTB  Aov. 

Lahdlord's  Titli. 

TiTHB  RBNTOHABai. 
FlZTUB^. 


! 


(A)  Thb  Tbbabot. 
(a)  Tenancy  from  Tear  to  Tear. 

By  indenture,  in  1858,  the  plaintiflT  covenanted 
with  E  that  when  E  should  have  erected  one  or  two 
houses  on  a  certain  parcel  of  land  that  he,  the  plain- 
tiff, would  demise  to  E  or  his  assigns  or  nominees 
leases  of  that  part  of  the  parcel  of  land  on  which  Uie 
several  houses  should  be  built,  to  hold  the  said 
parcel  to  E  for  ninety-eight  years,  fW>m  the  29th  of 
September  1852,  yielding  and  paying  a  specified 
rent  or  sum  each  year.  There  was  a  proviso  that  if 
the  rents  reserved  by  any  leases  to  be  granted  should 
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•mount  to  the  whole  rent  to  be  paid  under  the 
indenture,  leasee  should  be  grnnted  of  the  rest  of 
the  parcel  of  land  when  houses  were  built  thereon, 
reserving  only  a  peppercorn  rent.  E  covenanted  to 
pay  the  whole  rent  or  sum  reserved  in  the  indenture 
and  to  build  many  houses.  There  was  a  power  of 
re-entry  in  the  plaintiff  for  defiiult  of  payment 
Under  this  indenture  £  entered  on  the  parcel  of 
land,  built  some  houses  and  had  leases  granted  to 
him  of  them  by  the  plaintiff,  and  he  paid  the  rent 
or  sums  due  under  the  building  indenture  till  the 
4th  of  FebruaiT  1854,  on  which  day  he  by  deed 
assigned  all  his  interest  in  the  buOding  indenture  to 
the  defendant.  The  defendant  entered  upon  the 
parcel  of  land  and  also  built  some  houses  and  had 
leases  granted  to  him  of  them  by  the  plaintiff  under 
the  terms  of  the  building  indenture.  The  defendant 
paid  the  rent  or  sums  due  under  the  building  inden- 
ture till  tiie  25th  of  March  1857,  at  which  time  he 
assigned  over  all  his  interest  in  the  building  under- 
taking to  oneW.  The  defendant  had  nothmg  to 
do  with  the  land  afterwards.  The  plaintiff  sued  the 
defendant  for  use  and  occupation,  claiming  the 
amount  of  a  yearli  rent  under  the  building  indenture 
for  the  year  subsequent  to  the  assignment  to  W : — 
Held,  that  the  defendant  did  not  by  entering  on  the 
land  and  paying  the  sums  due  under  the  building 
indenture  become  tenant  fh>m  year  to  year  to  the 
plaintiff;  consequently  that  the  defendant  was  not 
liable  for  the  rent  claimed.  Camden  v.  BttUerbuiry 
(Ex.  Ch.),  28  Law  J.  Rep.  (h.s.)  C.P.  335;  7  Com. 
B.  Rep.  N.S.  864. 

A  mortgage  deed  gave  a  power  of  entry  on  defisult; 
and  to  the  intent  that  the  mortgagees  might  have  for 
the  recovery  of  interest  the  Mtnie  powers  of  entry 
and  distress  as  are  by  law  given  to  landlords  ibr 
the  recovery  of  rent,  the  mortgagor,  the  defendant, 
thereby  attorned  tenant  from  year  to  year  to  the 
mortgagees.  The  defendant  continued  in  possession 
for  more  than  a  year.  The  mortgagees,  after  default, 
assigned  to  the  plaintifli,  and  gave  notice  to  the 
defendant  to  wait :— Held,  that  tiiere  was  no  tenancy 
from  year  to  year,  and  that  immediately  upon  the 
notice  the  plaintifis  might  maintain  ejectment.  The 
MeiropoUUm  CourUiet  Auw.  Soe.  t.  Brawny  28 
Law  J.  Rep.  (h.8.)  Exch.  340;  4  Hurl,  ft  N.  428. 

(5)    Tmaittcy  at  WiU,  or  on  Sufferance. 

The  defendant  occupied  land,  under  parish  officers, 
and  had  paid  rent;  they  gave  an  invalid  notice  to 
quit  at  the  end  of  the  first  year,  and  by  a  leage, 
signed  only  by  two  of  them,  demised  to  the  plaintiff 
for  a  term  of  years,  to  commence  from  the  end  of 
the  defendant^  tenancy.  Under  this  lease  the 
plaintiff  entered;  but  the  defendant  refused  to  give 
up  certain  plants  he  had  himself  planted,  and  subse- 
quently entered  and  took  them  away : — Held,  that 
he  was  liable  in  trespass;  that,  though  the  lease  was 
invalid,  there  was  evidence  that  the  plabtiff  entered 
under  the  authority  of  all  the  parish  officers;  and 
that,  therefore,  the  defendant*^  tenancy,  being  either 
a  tenancy  at  will  or  on  sufferance,  was  lawfully 
determined,  and  his  entry  wrongfid.  WaUia  t. 
JkUiMr^  29  Law  J.  Rep.  (11.8.)  Exch.  276. 

(c)  Enetion, 

To  constitute  an  eviction  of  a  tenant  by  his  land- 
lord, which  will  operate  as  a  suspension  of  rent,  it  is 


not  necessary  that  there  should  be  an  actual  physical 
expulnon  from  any  part  of  the  premises;  but  any 
act  of  a  permanent  character,  done  by  the  landlord, 
or  by  his  procurement,  with  the  intention  of  depriv- 
ing the  tenant  of  the  enjoyment  of  the  premises  as 
demised,  or  any  part  of  them,  will  operate  as  an 
eviction.  The  existence  of  the  intention  is  a  question 
for  the  jury.  Where,  after  a  fire  on  premises,  let  to 
two  different  tenants  by  A,  who  was  entitled  to  have 
the  premises  restored  by  the  superior  landlord,  out  of 
certain  insurance  monies,  A  approved  of  a  new  plan 
submitted  to  him  by  the  superior  landlord,  without 
the  consent  of  the  tenants,  and  the  premises,  when 
rebuilt  on  that  plan,  were,  in  the  one  case  a  little 
smaller,  and  in  the  other  a  little  larger  than 
before,  and  there  was  evidence  of  an  intention  to 
oust  the  tenants, — Held,  in  actions  by  A  for  use  and 
occupation,  for  rent  accruing  after  the  premises  were 
so  far  advanced  in  rebuilding  as  to  be  permanently 
altered,  that  there  was  an  eviction,  to  which  A  was  a 

Sirty,  and  that,  therefore,  the  rent  was  suspended. 
pUm  V.  Toumend;  and  Upton  v.  Oreenleet,  25  Iaw 
Rep.  (n.s.)  G.P.  44;  17  Com.  B.  Rep.  30. 

The  defendant,  being  tenant  of  apartments  belong- 
ing to  the  plaintiff,  left  them  and  put  K  into  posses-  * 
sion,  for  the  purpese  of  taking  care  of  and  letting 
them.  The  plaintiff  turned  K  out  by  force,  and 
afterwards  brought  an  action  for  rent.  The  defen- 
dant, at  the  trial,  contended  that  there  had  been  an 
eviction ;  but  the  plaintiff  alleged  that  he  had  turned 
K  out  because  he  was  not  a  proper  person  to  be  in 
the  rooms,  and  because  he  had  misconducted  him- 
self. The  Judge  told  the  jury  that  the  question  waa, 
whether  the  trespass  upon  K  was  committed  merely 
for  the  purpose  of  expelling  him  from  the  house,  or 
whether  it  was  for  the  purpose  of  depriving  the 
defendant  of  his  poasession: — Held,  that  this  was 
the  right  question,  and  that  there  was  no  misdirection, 
Hendermm  v.  if  ears,  28  Law  J.  Rep.  (n.s.)  Q.B.  30o« 

{d)  Notice  to  qvxt. 

In  an  action  for  rent,  and  use  and  occupation  of 
premises  up  to  Lady-day,  1859,  there  waa  evidence 
that  a  notice  to  quit  at  the  previous  Michaelmas  waa 
written  and  posted  on  the  25th  of  March  1858,  in 
time  to  be  delivered  at  the  oflfice  of  the  landlordls 
agent  (an  attorney),  in  business  hours,  on  the  same 
day,  and  the  jury  found,  in  effect,  that  it  was  so 
delivered : — Held,  sufficient,  in  the  absence  of  any 
positive  evidence  that  it  was  not  delivered  before 
business  hours  closed.  PapUlan  v.  BrwUony  29 
Law  J.  Rep.  (n.s.)  Exch.  2(j5;  5  Hurl.  &  N.  518. 

A  held  premises  of  B,  as  tenant  for  a  year,  and  so 
on  from  year  to  year  so  long  as  C  should  live,  the 
tenancy  commencing  at  ChristmM.  After  the  death 
of  A  (C  being  bIw  dead),  A*s  widow,  by  agreement 
with  the  landlord,  continuusd  to  occupy  the  premises 
at  the  same  rent,  nothing  being  said  about  the  com- 
mencement of  her  tenancy  : — Held,  that  there  was 
evidence  enough  to  warrant  the  jury  in  assuming 
that  the  widow's  tenancy  was  a  mere  continuation  of 
the  original  tenancy  of  A,  and  therefore  properly 
determined  by  a  notice  to  expire  at  Christmas, 
ffumpkrejfa  v.  Franke,  18  Com.  B.  Rep.  823. 

(D)    CoiTTRAOTfl. 

(a)  For  Repain. 
A  tenant,  under  a  lease  which  contained  a  cove- 
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nant  to  repair,  and  leave  in  good  repair,  all  buildings 
and  erections  then  standing  or  to  be.  erected  doring 
the  term,  built  a  farm-houfle,  partly  on  the  land 
demised  and  partly  on  the  waste  adjoining  belonging 
to  the  lessor.  On  the  decease  of  the  tenant,  upon  a 
claim  by  the  landlord  for  dilapidations, — Held,  that 
his  acquiescence  in  the  act  of  the  tenant  prevented 
his  dispossessing  him  of  the  premises  built  on  the 
waste,  and  that  it  must  be  assumed  by  implication 
that  the  covenant  to  repair  extended  to  the  whole 
building,  and  that  the  landlord  was  entitled  in  a 
suit  for  the  administration  of  the  tenant's  estate  to 
eRtahlish  a  claim  for  dilapidations.  In  re  Newbery  ; 
White  V.  WaJ^,  28  Law  J.  Rep.  (ir.8.)  Chanc. 
77j  26  Beav.  17. 

(h)  JtdaUve  to  Stubandry, 

The  plaintiff  covenanted  with  the  defendant,  his 
landlord,  to  deliver  up  possession  of  a  certain  fkrm 
and  land  on  a  day  named,  and  that  in  the  mean 
time  he  would  cultivate  the  land  according  to  the 
custom  of  the  country,  and  that  upon  the  delivery 
up  of  the  land  he  would  surrender  and  yield  up  a 
certain  agreement  to  be  cancelled,  and  all  his  unex- 
pired term  and  interest  in  the  farm,  and  would 
afterwards,  on  request,  execute  any  further  deed  for 
effectually  surrendering  the  term ;  and  the  defendant 
covenanted  that  if  the  plaintiff  did  on  the  day  named 
deliver  up  possession,  and  did  and  should  in  the 
mean  time  cultivate  the  land  according  to  the  cus- 
tom of  the  country,  and  alto  did  and  should  ioeU 
and  tndy  obterve,  perform  and  heepaUandtmguko' 
Uker  the  covehonta  and  agreemenia  thereinbefore 
contained,  and  on  his  part  to  be  performed,  he,  the 
defendant,  would  upon  the  delivery  up  of  possession 
of  the  said  land  on  the  day  specified,  so  cultivated 
as  aforesaid,  and  on  such  performance  of  such  other 
covenants  as  aforesaid,  pay  the  plaintiff  for  the 
manure,  tillages,  hay,  clover,  and  all  other  things 
then  upon  the  land  as  were  usually  paid  for  between 
an  outgoing  and  incoming  tenant : — Held,  that  the 
delivery  up  of  the  agreement  was  not  a  condition 
precedent  to  the  payment  for  the  manure,  &c. 
NetDson  v.  Smythies,  28  Law  J.  Rep.  (n.8.)  Exch. 
97;  3  Hurl.  &  N.  840. 

A  held  a  farm  as  tenant  from  year  to  year,  upon 
a  written  agreement  by  which  it  was  stipulated, 
amongi»t  other  things,  that  he  should  cultivate  the 
farm  *'in  the  same  way  and  manner,  or  as  near 
thereto  as  circumstances  would  admit  of,  as  H.  Par- 
sons (the  outgoing  tenant)  had  used  and  cultivated 
the  same  during  his  occupation  thereof,  and  in  all 
events  according  to  the  rules  of  good  husbandry  used 
and  accustomed  in  the  neighbourhood.**  In  an 
action  against  A,  alleging  for  breach,  amongst  others, 
the  cutting  and  carrying  away  of  ash-poles, — ^such 
user  not  being  as  near  to  the  way  and  manner  in 
which  Parsons  used  and  cultivated  the  farm  as  cii^ 
cumstances  admitted,  and  being  contrary  to  the  rules 
of  good  husbandry  used  and  accustomed  in  the 
neighbourhood, — it  appeared  that  the  poles  in  ques- 
tion consisted  of  shoots  growing  from  old  stools, 
which  were  seasonable  and  fit  for  cutting  about 
every  seventeen  or  eighteen  years;  that,  by  invaria- 
ble custom,  they  belonged  to  the  landlord,  in  the 
absence  of  a  special  agreement  to  the  contrary;  that, 
whilst  Parsons  held  the  farm,  these  poles  had  never 
been  in  a  fit  state  for  cutting;  that  two  tenants  who 


bad  preceded  Parsons  in  the  occupation  of  the  iSunn 
had  cut  and  sold  them  as  crops;  and  that  A  bad, 
whilst  he  occupied,  paid  the  rates  for  the  whole 
farm,  including  the  wood  or  spinney  in  which  the 
poles  grew.  Tlie  Judge  having  omitted  to  leave  to 
the  jury  upon  what  terms  Parsons  had  held  the 
fiirm, — the  C!ourt  granted  a  new  trial.  Hood  v. 
Kendall,  17  Com.  B.  Rep.  260. 

(b)  ReUuine  to  Trade. 

The  Court  will  not,  at  the  instance  of  a  person 
having  a  mere  reversionary  interest  in  the  freehold, 
interfere  to  restrain  the  breach  of  a  covenant  entered 
into  by  the  tenant  with  the  lessor  against  carrying  on 
a  business  upon  the  demised  premiiies,  unless' special 
damage  is  shewn.  Johnstone  v.  HcM^  25  Law  J. 
Rep.  (n.8.)  Chanc.  462;  2  Kay  &  J.  414. 

(C)    RSHT. 

(a)  Double  Value, 

It  is  only  the  lessor  or  the  person  who  stands  in 
the  situation  of  landlord,  and  not  any  one  who 
derives  title  A*om  the  lessor,  who  can,  under  the 
statute  4  Greo.  2-  c.  28.  a  1,  sue  a  tenant  for  double 
value  when  there  has  been  a  holding  over  aft^  the 
determination  of  the  tenancy.  Where,  therefore, 
A  B,  who  had  let  certain  premises  to  the  defendant 
under  a  letting  which  expired  on  the  25tb  of  March 
1858,  and  had  required  the  defendant,  by  notice  in 
writing,  to  deliver  up  possession  on  that  day,  after^ 
wards,  but  before  the  end  of  such  tenancy,  demised 
the  premises  to  the  plaintiff  from  such  25th  of  March 
1858,  and  the  defendant  held  over  without  paying 
rent  to  or  otherwise  recognizing  the  plaintiff  as  land- 
lord, it  was  held,  that  the  plaintiff  was  not  the  proper 
person  to  sue  the  defendant  for  double  value  under 
the  statute  4  Geo.  2.  c.  28.  s.  1.  Blatchford  v. 
Cole,  28  Law  J.  Rep.  (n.8.)  C.P.  140;  5  Com.  B. 
Rep.  N.a  514. 

(6)  Distress  for. 

{See  post  {H).] 

Where  a  broker  has  distrained  for  rent  the  right 
goods  of  the  tenant,  the  landlord,  having  authorized 
the  distress,  is  liable  for  any  irregularity  committed 
by  the  broker  in  conducting  such  distress  to  a  sale,' 
although  done  by  him  without  the  knowledge  or 
sanction  of  the  landlord,  ffasder  v.  Lemoyne,  28 
Law  J.  Rep.  (n.8.)  CP.  108;  5  Com.  B.  Rep.  N.S. 
530. 

On  distraining  for  rent,  the  man  left  in  pa^isession 
on  the  premises  (being  other  than  the  person  holding 
the  warrant  from  the  landlord  to  distrain)  has  no 
authority  in  law  to  receive  the  rent.  BouUon  v. 
Jteynolds,  29  Law  J.  Rep.  (n.b.)  Q.B.11. 

Where,  therefore,  W  executed  a  warrant  of  dis- 
tress, directed  to  him  by  the  landlord,  and  left  R  on 
the  premises  in  possession,  and  the  tenant  tendered 
the  rent  to  R,  who  refused  to  receive  it,  the  tenant 
knowing  that  R  had  not  authority  in  fact  to  receive 
the  rent,  and  that  W  had,  and  that  he  was  within  a 
reasonable  and  convenient  distance  of  the  premises, 
— Held,  th{it  the  tender  was  invalid.    Ibid. 

A  authorized  B,  a  broker,  to  distrain  for  rent  due 
to  him  from  C.  B  having  entered  for  the  purpose 
of  executing  the  warrant,  took  away,  amongst  other 
things,  certain  books  and  papers  (which  were 
assumed  not  to  be  distrainable)  and  omitted  to  insert 
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them  in  the  invento'iy : — ^Held,  that  A  wm  liable, 
jointly  with  B,  in  trespaas.  OaufHUett  t.  King,  3 
Com.  B.  Rep.  N.S,  59. 

(e)  LandlorcTa  Claim  fw  fm  Ooodi  in  Executum. 

Under  19  &  20  Vict.  c.  108.  s.  75,  when  goods  in 
a  tenement  for  which  rent  is  due,  are  taken  in  execu- 
tion, under  the  warrant  of  a  county  court,  the  land- 
lord may  claim  the  rent  due  to  him  by  delivering  a 
notice  to  the  bailiff  making  the  levy,  and  such  bailiff 
shall,  in  making  the  levy,  in  addition  thereto,  distrain 
for  the  rent  so  claimed : — Held,  that  this  does  not 
authorize  the  bailiff  to  distrain  and  sell  the  goods  of 
a  stranger  which  were  upon  the  premises.  Beard  y. 
Knight,  27  Law  J.  Rep.  (n.8.)  Q.B.  359;  8  £.  & 
B.  865. 

(D)  Attorsment. 

An  attornment  by  a  tenant  of  land  to  a  receiTer 
appointed  by  the  Court  of  Chancery  to  collect  the 
rents,  and  payment  of  rent  to  such  receiver,  create  a 
tenancy  by  estoppel  between  the  tenant  and  the 
receiver,  but  do  not  enure  to  enable  the  person  who 
18  found  ultimately  to  have  the  legal  title  to  the  land 
to  treat  the  tenant  as  his  tenant,  and  to  distrain  for 
rent.  Evans  v.  Matthias,  26  Law  J.  Rep.  (n.s.) 
Q.B.  309;  7  E.  &  B.  590. 

The  sheriff  on  a  levy  under  a  fi,  fa.  jb  liable  to 
the  landlords  claim  for  rent  under  8  Ann.  c.  14. 
while  the  goods  remain  in  his  hands,  even  after  sale. 
And  the  claim  may  be  made  by  a  mortgagee  to  whom 
the  mortgagor  has  attorned  tenant  for  rent  payable  in 
advance,  although  no  interest  has  become  due.  Tates 
T.  Radtledge,  29  Law  J.  Rep.  (n.s.)  Ezch.  117;  5 
Hurl.  &  N.  249. 

On  the  22nd  of  October  1859  the  judgment 
debtors  executed  a  mortgage  to  S  and  W,  with  cove- 
nant and  proviso  for  redemption  on  payment  of  the 
principal  on  the  17th  of  December  next,  and  interest 
to  be  paid  on  the  22nd  of  December,  and  the  debtors 
thereby  attorned  tenants  to  the  mortgagees  at  a  rent 
to  be  paid  yearly  in  advance,  the  first  payment  to  be 
on  the  day  of  the  date.  On  the  9th  of  December  S 
and  W  deposited  the  deed  by  way  of  equitable  secu- 
rity. On  the  20th  of  December  the  sheriff  seized 
and  sold,  and  on  the  26th  had  notice  of  the  claim  of 
8  and  W.  An  order  having  been  made  on  the  sheriff 
on  their  application  for  payment  of  a  year^  rent  out 
of  the  proceeds  of  the  execution,  the  Court  reftised 
to  set  it  aside.    Ibid. 

(E)  HOLDINQ  OTER. 

The  rule  that  a  tenant  holding  over  after  the 
expiration  of  his  lease,  without  entering  into  a  new 
contract,  continues  to  hold  upon  the  terms  of  the 
lease  so  fiur  as  they  are  applicable  to  a  tenancy  from 
year  to  year,  applies  to  a  proviso  for  re-entry  in 
case  of  non-payment  of  the  rent.  Thomas  t.  Packer, 
26  Law  J.  Rep.  (n.s.)  Exch.  207;  1  Hurl.  &  N. 
669. 

If  a  landlord,  after  giving  a  yearly  tenant  notice 
to  quit  at  the  end  of  his  year,  afterwards  agrees  to 
let  the  premises  to  A  from  the  end  of  the  year,  and 
informs  the  tenant  that  he  has  done  so,  but  the  tenant 
nevertheless  holds  the  premises  over  for  another 
quarter,  and,  after  being  ejected,  pays  the  landlord  a 
quarterns  rent  for  the  extra  quarter,  the  landlord  is 
not  preyented  by  the  receipt  of  the  rent  firom  bring- 
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ing  an  action  against  the  tenant  for  the  damages 
occasioned  by  his  holding  over,  and  in  that  action 
the  landlord  may  recover  as  damages  the  amount  of 
the  ordinary  damages  which  he  has  had  to  pay  in  an 
action  brought  against  him  by  A  for  not  giving  him 
possession  at  the  time  agreed  on,  and  also  the  costs 
of  such  action.  Bramlty  v.  ChegUrUm,  27  Law  J. 
Rep.  (n.s.)  C.P.  23;  2  Com.  B.  Rep.  N.S.  592. 

(F)  Small  Tbnbments  Act. 

[See  JuBTiCBS  of  thb  Pbacb  (A)  (d)J] 

By  the  6th  section  of  the  Small  Tenements  Act, 
1  &  2  Vict.  c.  74,  a  landlord  who  has  proceeded  to 
turn  out  a  tenant  under  the  provisions  of  the  act,  is 
liable  for  informality  in  the  proceedings,  in  an  action 
on  the  case  shewing  special  damage  caused  by  such 
informality.  Per  Crofwder,  /.,  the  notice  to  be 
given  under  the  Ist  section,  in  the  form  in  the  sche^ 
dule,  will  be  bad  if  it  do  not  state  the  place  at  which 
the  application  is  to  be  made  to  the  .Tusticea  for  a 
warrant.  DtUmy  v.  Fax,  26  Law  J.  Rep.  (n.s.) 
C.P.  5;  1  Com.  B.  Rep.  N.S.  166. 

A  landlord  is  not  liable  in  trespass  for  Meeting  a 
tenant  where  the  tenancy  has  expired,  although  he 
may  have  taken  proceedings  against  him  under  the 
1  &  2  Vict.  c.  74.    Ibid. 

(G)  Labdlobd*s  Titlb. 

Payment  of  rent  under  a  distress  is  not  a  con- 
clusive admission  of  title  in  the  distrainor,  but  may 
be  rebutted  by  shewing  that  he  never  had  any  title. 
Knight  v.  Cox,  18  Com.  B.  Rep.  645. 

The  doctrine  of  estoppel  between  landlord  and 
the  tenant  is  founded  upon  the  principle  that  a 
lessee,  having  accepted  a  lease,  may  not  plead  to 
the  action  of  his  lessor  nil  habuit  in  ienementis. 
Longford  v.  Sdmes,  3  Kay  &  J.  220. 

But  the  lessee  may  plead  to  such  an  action  that 
the  lessor  had  an  interest  at  the  date,  of  the  lease, 
but  that  such  interest  had  determined  before  the 
alleged  cause  of  action  arose.     Ibid. 

Therefore  if  a  termor  affect  to  grant  a  lease  for  a 
term  exceeding  his  own  term  in  duration,  and  to 
reserve  an  annual  rent,  that  would  operate  as  an 
assignment  of  his  term,  and  there  would  be  no  estop- 
pel between  him  and  the  person  to  whom  he  made 
such  assignment;  and  accordingly  it  would  be  doubt- 
ful whether  the  assignor  would  have  any  remedies 
for  recovering  the  rent  The  statute  4  Ceo.  4.  c.  28. 
does  not  give  power  to  distrain  for  such  a  rent. 
Ibid. 

(H)  Tithb-Rbbtohabob. 

A  declaration  alleged  that,  after  the  termination 
of  the  plauitiff 's  lease  of  a  farm,  a  sum  of  money 
for  tithe-rentcharge  became  due  in  respect  of  the 
farm,  which  the  defendant,  as  owner  of  the  faim,  was 
liable  to  pay;  that  the  farm  was  liable  to  the  pay- 
ment; that  the  defendant  refused  to  pay  it,  and  that 
the  Eicclesiastical  Commissioners  distrained  for  it  a 
stack  of  wheat  of  the  plaintiff  then  lawfully  being  on 
the  fkrva,  and  that  the  defendant  refused  to  indem- 
nify him.  The  jury  found  that  the  defendant  was 
not  liable  to  pay,  on  a  traverse  to  the  allegation  to 
that  effect  in  the  declaration : — Held,  that,  striking 
out  the  allegation  respecting  the  defendant's  liability 
to  pay  (which  was  construed  to  aver  a  personal  lia- 
Inlity),  the  declaration  did  not  all^  a  sufficient 
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priTity  between  the  plaintiff  and  the  defendant  to 
entitle  the  plaintiff  to  recoyer  for  the  loMoccaaioned 
to  him  bj  the  diitren.  Qtiffenkoofe  v.  Da/¥buz  (in 
error),  25  Law  J.  Rep.  (h.b.)  Q.B.  257 ;  6  K  &  k 
746. 

(I)   FiZTUSES. 

The  right  of  a  tenant  to  MTor  tenants'  fizturea 
from  the  freehold  cannot  be  ezerciied  after  the 
landlord  has  re-entered,  and  all  tenancy  of  any  kind 
has  been  put  an  end  to,  and  it  makes  no  difference 
that  the  tenant  has  not  evinced  an  intention  to 
abandon  his  right  to  such  fixtures.  Leader  t.  Homt' 
wood,  27  Law  J.  Rep.  (n.8.)  C.P.  316;  5  Com.  & 
Rep.  N.S.  546. 

Q^fgrt — ^whether  a  tenant,  who  with  his  own 
materials  partly  erects  a  eattie-shed,  which  is  not 
completed  at  the  expimtion  of  his  tenancy,  can 
remove  it,  the  ahed-  b^ng  completed  so  fiur  as  relates 
to  its  actual  annexation  to  the  land.  Smiitk  ▼• 
JtendeTt  27  Law  J.  Rep.  (n.8.)  Ezch.  83. 

The  mere  annexation  of  a  chattel  by  its  owner  to 
fhe  freehold  of  another  does  not  necessarily  make  it 
the  property  of  the  freeholder;  but  in  each  case  it 
may  be  a  question  on  the  evidence,  whether  the 
owner  of  the  chattel  has  lost  his  property  in  it.  Lav^ 
cotter  ▼.  Sve,  28  Law  J.  Rep.  (n.s.)  C.P.  235;  6 
Com.  B.  Rep.  N.S.  717. 

Where  the  owner  of  the  inheritance  annexes 
thereto  fixtures  (which  would,  in  the  ordinary  case 
of  landlord  and  tenant,  be  removable  by  the  latter 
during  his  term),  for  a  permanent  purpose,  and  for 
the  better  enjoyment  of  his  estate,  they  become  part 
of  the  freehold.  WalmUy  y.  Milne,  7  Com.  B. 
Rep.  N.&  115. 

Upon  a  question  arising  between  hmdiord  and 
tenant  as  to  trade  fixtures,  the  Court  held,  that 
buildings  bnilt  of  brick,  with  brick  foundations  let 
into  the  soil,  although  erected  for  the  sole  purpoee  of 
trade,  could  not  be  removed  by  the  tenant,  although 
machinery,  engines,  vats  and  utensils,  with  their 
accessories,  might  b«  removed.  Whitehead  v.  Bei^ 
netty  27  Law  J.  Rep.  (v.s.)  Chanc.  474. 
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[See  AsBiTBATioir— -(E)  Award — {h)  When  final. 
And  see  the  28  &  24  Vict  c.  106,  an  Act  to  amend 
the  Lands  Clauses  Consolidation  Act  (1 845)  in  regard 
to  Sales  and  Compensation  for  Land  by  way  of  a 
Rentcharge,  Annual  Feu  Duty  or  Ground  Annual, 
and  to  enable  Her  Maje8ty*s  principal  Secretary  of 
State  for  the  War  Department  to  avail  himself  of  the 
Powers  and  Provisions  contained  in  the  same  Acts.] 
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(A)  PuBOBAfil  BT  AaBBBXIKT. 


A  nilway  company  takes  poaBession  of  land  under 
a  contract  for  a  sixty  years*  title.  The  vendor  fails 
to  shew  more  than  a  possessory  title  for  thirty-six 
years :— Held,  tha  the  cannot  compel  the  company 
to  deposit  the  purchase-money  in  the  bank  under  the 
76th  section  of  the  Lands  Clauses  Consolidation  Act, 
1845.  Douglatt  y.  the  London  and  North- Wettem 
BaU.  <%.,  8Kay&J.  173. 

By  the  term  ** owner**  in  that  section  the  legisla- 
ture meant  a  person  having  some  title ;  and  in  pro- 
viding for  the  event  of  an  owner  "fiuling  to  make 
out  a  title.to  the  satisfaction  of  the  promoters  of  the 
undertaking,^  they  had  in  contemplation  the  possi- 
bility of  the  land  being  subject  to  dower  or  jointure^ 
or  some  other  independent  estate  or  interest  out- 
standing in  a  third  party  who  is  under  no  legal  or 
equitable  obligation  to  concur  in  the  sale,  but  who 
does  not  displace  the  owner's  title.    Ibid. 

A  surviving  partner,  selling  partnenhip  lands  m 
dischaige  of  his  duty,  as  survivor,  to  wind  up  the 
partnenhip,  is  an  owner  within  the  76th  section;  and 
by  virtue  of  that  and  the  77th  section  the  promotets 
of  the  undertaking  depositing  the  purchase>money 
in  the  bank  to  the  credit  of  the  vendor  and  of  the 
representative  of  his  deceased  partner,  would  acquire 
all  the  estate  and  interest  of  both.     Ibid. 

A  person  in  possession,  but  shewing  a  bad  title,  is 
BOt  the  ^ owner"  within  the  meaning  d  the  7dth 
section ;  and  when  the  lands  are  in  such  possesaion, 
and  the  true  owner  cannot  be  found,  the  promoters 
must  have  recourse  to  the  jury  clauses  of  Uie  act:— 
obiter.    Ibid. 

(B)  COMPUiaORT  POWBBS  or  PUBCHASE. 

(a)  When  Contract  complete, 

A  contract  for  the  purchase  of  land  by  a  company 
under  the  8  &  9  Vict  c.  18.  is  complete  when  notice 
to  take  the  land  has  been  served  and  the  value  has 
been  fixed  by  an  arbitrator  appointed  by  the  owner 
and  the  company.  The  Regent* t  Carnal  Co,  v.  Wartf 
26  Law  J.  Rep.*  (iv.8.)  Chanc.  566 ;  23  Beav.  575. 

Such  a  contract  will  be  enforced  in  equity,  not* 
withstanding  the  special  provisions  oontained  in  the 
act  relating  to  compulsory  purchases.    Ibid. 

If  an  owner  of  land,  compelled  to  sell,  delays  the 
completion  of  the  purdiase,  interest  will  stop,  upon 
an  appropriation  of  the  purchase-money,  with  notice 
that  it  is  unemployed.     Ibid. 

It  is  unusual  to  give  costs  to  a  company  taking 
land  compulsorily,  if  it  proceeds  to  enforce  the  con- 
tract otherwise  than  by  the  means  provided  by  the 
act.    But  costs  will  be  given  to  a  company  proeeed- 
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ing  bj  bill  for  fpaeific  peiformaooe,  instead  of  under 
the  conipulflOTj  power  in  the  Lands  Clauses  Con- 
solidation Act,  if  the  landowner,  by  his  conduct,  has 
rendered  it  doubtful  whether  the  proceeding  under 
the  act  could  satisfy  all  the  impediments  interposed. 
Ibid. 

(h)  Severed  Land  built  en. 

If  the  works  of  a  railway  company  diyide  the  land 
of  any  person  so  as  to  leare  on  either  side  of  the 
works  a  piece  of  land  of  less  extent  than  half  an  acre, 
or  of  leas  value  than  the  expense  of  making  a  bridge 
or  other  communication  between  the  divided  por* 
turns,  and  the  owner  requires  the  company  to  make 
such  a  communication  for  his  benefit  under  section 
68.  of  the  Railways  Clauses  Consolidation  Act,  1845, 
the  railway  company  is  not  entitled  under  section 
94.  of  the  Lends  Clauses  Consolidation  Act,  1845, 
to  compel  the  owner  to  sell  the  small  severed  por^ 
tbn  when  such  land  is  situate  in  a  town  or  built  upon, 
but  must  make  the  communication  required.  Mar* 
riage  v.  Ike  EatUm  OownUei  RaiU  Co,  and  th€ 
London  amd  BlaekwaU  Hail.  Co,  (Ex.  Ch.),  27  Law 
J.  Eep.  (ir.8.)  Excb.  185;  2  HurL  &  N.  625. 

(c)  Part  of  a  Home, 

IVustees  of  intended  almshouses  contracted  to  buy 
an  acre  of  land,  and  to  build  almshouses. on  a  par- 
ticular plan,  and  wings  thereto  (when  they  had  ftinds 
ibr  the  latter  purpose).  Before  they  built  any  part 
a  railway  company  gave  them  notice  of  an  intention 
to  apply  to  Parliament  for  an  act.  The  centre  was 
built,  and  then  the  company  gave  notice  of  an  inten- 
tion to  take  part  of  the  land  on  which  one  of  the 
wings  would  be  erected  according  to  the  plan.  The 
tniatees  had  at  present  no  funds  to  erect  the  wings. 
The  trustees  filed  a  bill  against  the  company,  and 
moved  for  an  injunction  to  restrain  them  firom  taking 
the  land  unless  they  took  the  whola  The  line  of 
lailway  would  not  come  within  some  few  inches  of 
the  building  already  erected.  One  of  the  Vice 
Chancellors  refused  the  injunction,  on  the  ground 
ihit  under  the  92nd  section  of  the  Lands  Clauses 
Consolidation  Act,  the  land  was  not  part  of  a  build- 
ing, and  that  the  company  could  not  be  compelled 
to  take  the  whole;  but  upon  appeal, — Held,  that 
although  the  company  did  not  propose  to  touch 
the  actual  building,  they  would  be  taking  part 
of  a  house,  and  must  be  restrained ;  and  that  the 
word  *' house**  in  the  92nd  section  must  be  inter- 
preted as  used  in  the  general,  if  not  universal,  sense 
m  which  the  law  understood  it.  Oroivenor  v.  the 
ffampetead  Jumetion  RaSL  Co,,  26  Law  J.  Bep.  (ir.8.) 
Chanc.  781 ;  1  De  Gez  &  J.  446. 

Three  houses  were  built  upon  a  plot  of  land, 
a  portion  of  which  was  laid  out  in  gardens  for 
each  house;  a  summer-house  and  other  detached 
outhouses  were  also  built  A  railway  company, 
under  the  Lands  Clauses  Consolidation  Act,  re* 
quired  a  portion  of  the  gardens  fbr  the  purpose  of 
their  undertaking,  but  they  refused  to  purchase  the 
whole  premises : — Held,  upon  a  bill  by  the  freeholder, 
that  the  gardens  were  part  of  the  houses  to  which 
they  were  attached,  and  that  the  company  were  bound 
to  purchase  the  two  houses  and  premises  fVom  which 
parts  of  the  gardens  were  taken,  and  to  make  com- 
pensatiou  fbr  any  injury  sustained  in  respect  of  the 
third  honta.    CUs  ▼•  Ms  If  fit  XondoA  and  Crystal 


Pedaee  BaSL  (7o.,  28  Law  J.  Bep.  (ir.8.)  Ghaae.  767| 
27  Beav.  242. 

A  railway  company  under  the  compulsory  powers 
of  the  Lands  Clauses  Consolidation  Act,  cannot  tidte 
a  portion  of  a  garden  and  orchard  essential  to  the 
enjoyment  of  a  mansion  and  premises ;  they  must 
take  the  entire  house  and  curtilage.  King  v.  the 
WyeomJbe  Rail,  Co,,  29  Law  J.  Bep.  (5.s.)  Chanc. 
462 ;  28  Beav.  104. 

Where,  therefore,  a  mansion  and  premises  were 
sorroundeid  by  a  brick  wall,  and  a  railway  company 
took  a  portion  of  the  garden  and  orchard,  and  divided 
one  part  of  the  premises  from  another  and  destroyed 
all  internal  communication, — Held,  that  the  company 
were  bound  to  take  the  whole  estate.     Ibid. 

A  company  may  abandon  a  notice  given  with  the 
intention  of  taking  lands  under  the  compulsory 
powers  conferred  upon  them.  Such  notice,  without 
some  act  to  obtain  poesession,  is  not  a  contract  bind- 
ing on  the  company.    Ibid. 

(C)  AsSBSSMXZtT  or  COMPBNS^TIOH. 

(a)  B}f  am  Anhik^Oor. 

(I)  In  whai  Catea, 

The  award  of  an  arbitrator  finding  a  damage  dona 
by  a  nuisance,  is  to  be  treated  as  a  verdict  at  law 
establishing  a  legal  right,  so  as  to  entitle  the  party  in 
whose  fiivour  it  is  maide  to  an  injunction.  The  Di- 
rectoret  Ae.  of  Ae  Imperial  Oadight  and  Coke  Co. 
V.  Broadbeni,  29  Law  J.  Bep.  (v.8.)  Chanc.  877 ; 
7  H.L.  Cas.  600:  affirming  26  Law  J.  Bep.  (n.8.) 
Chanc.  276;  7  De  Gex,  M.  &  G.  436. 

The  68th  section  of  the  Lands  Clauses  Consoli- 
dation Act,  1845,  only  gives  compensation  in  cases 
where  the  incorporated  company  is  doing  what  is 
authorized  by  its  own  private  act,  but  which  may 
nevertheless,  cause  damage  to  an  iadividuaU    Ibid. 

(2)  AppointmeiU  of  Arbitrator, 

Where  the  amount  claimed  fbr  compensation  under 
the  Lands  Clauses  Consolidation  Act,  1 845  (8  &  9  Vict. 
c  18.)  is  not  paid  or  agreed  to  be  paid  within  twenty- 
one  days,  as  provided  by  section  68,  it  is  the  duty 
of  the  claimant  before  nominating  an  arbitrator 
on  his  behalf,  to  attempt  to  procure  the  appointment 
of  a  single  arbitrator.  Tatet  v.  the  Mayor,  ^&  ef 
Blackbuim,  29  Law  J.  Bep.  (ir.8.)  Exch.  447. 

(3)  Coett  of  the  Arbitration, 

Under  section  34.  of  the  Lands  Clauses  Consoli- 
dation Act,  8  &  9  Vict.  c.  18,  which  enacts,  that  the 
costs  of  arbitration  under  the  act  "shall  be  borne  by 
the  promotera  of  the  undertaking,  unless  the  arbi- 
trators shall  award  the  same  or  a  less  sum  than  shall 
have  been  offered  by  the  promoten  of  the  under* 
taking,**  the  claimant  is  entitled  on  a  reference  under 
section  25.  to  the  costs,  although  no  sum  was  offered 
in  consequence  of  the  claimant  not  having  given  any 
notice  under  section  68.  of  the  amount  claimed. 
Martin  v.  the  Leieeeier  Waterworkt  Co,,  27  Law  J. 
Bep.  (H.8.)  Exch.  432;  8  Hurl.&  N.  463. 

A  waterworks  company *s  act,  the  10  &  11  Vict. 
c.  cclxxxi,  incorporated  the  8  &  9  Vict.  c.  18,  and 
provided  that  persons  interested  in  certain  water- 
mills  should  be  entitled  to  compensation,  and  that 
the  amount  of  such  compensation  should,  in  case  of 
disagreement,  be  settled  by  axbitratioD,  in  mannet 
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provided  by  the  Lands  Claiues  Coneolidation  Act 
in  casee  of  disputed  compensation.  By  agreement 
between  the  plaintiff  (a  person  entitled  to  compen- 
sation) and  the  company,  reciting  that  a  disagree- 
ment existed  between  them  as  to  the  amount  of 
compensation,  and  that  the  parties  had  agreed  to 
appoint  as  sole  arbitrator  a  person  to  be  nominated 
by  A  and  B,  who  had  nominated  C,  the  company 
and  the  plaintiff,  in  performance  of  their  agreement, 
and  in  pursuance  of  the  provisions  of  the  Lands 
Clauses  Consolidation  Act,  and  of  the  act  above 
referred  to,  appointed  C  to  act  as  sole  arbitrator. 
The  arbitrator  awarded  440/.,  and  afterwards,  by 
writing,  at  the  request  of  the  plaintiff,  settled  the 
costs  at  107/.: — Held,  that  the  costs  were  recoyer- 
able,  under  section  34,  by  action  horn  the  company, 
although  the  plaintiff  had  not  given  any  notice  to  the 
company  of  the  amount  of  compensation  claimed, 
and  the  company,  in  consequence,  had  not  offored 
any  sum  to  the  plaintiff.     Ibid. 

A  claimant  having  immediately  on  the  expiration 
of  twenty-one  days  from  the  service  of  his  notice  of 
claim,  nominated  an  arbitrator  on  his  behalf,  the 
promoters  subsequently,  and  before  nominating  their 
arbitrators,  and  before  the  claimant  delivered  his 
nomination  to  his  arbitrator,  tendered  a  sum  for 
damages  and  costs,  which  was  reftised,  and  the  umpire 
afterwards  awarded  a  less  sum  for  compensation : — 
Held,  that  the  claimant  was  not  entitled  to  the 
costs  of  the  arbitration.  Yata  v.  the  Mtxynr^  <l«.  of 
Blaekbum,  29  Law  J.  Bep.  (ii.8.)  Exch.  447. 

(&)  £y  a  Jury. 

(1)  Warrant  to  iummon  Jury, 

The  owner  of  land  taken  by  a  railway  company 
gave  notice  under  the  Lands  Clauses  Consolidation 
Act  (8  &  9  Vict  c.  18),  s.  68,  of  his  desire  to  have 
the  question  of  compensation  settled  by  a  jury;  but 
before  the  expiration  of  the  twenty-one  d%ys  limited 
by  that  section  for  the  company  to  issue  their  war- 
rant to  the  sheriff  to  summon  a  jury,  the  owner  gave 
a  second  notice  of  his  desire  to  have  the  question  set- 
tled by  a  special  jury,  under  section  24,  which  fixes 
no  time  within  which  the  company  are  to  issue  their 
warrant: — Held,  that  the  second  notice  did  not  ope- 
rate as  a  waiver  of  the  first ;  but  that  the  company 
were  bound  to  issue  a  warrant  within  twenty-one 
days  after  the  receipt  of  the  first  notice,  and  in  de&ult 
thereof  to  pay  the  compensation  claimed.  Glyn  y. 
the  Aberdare  Rail.  Co.,  28  Law  J.  Bep.  (n.b.)  C.P. 
271;  6  Com.  B.  Bep.  N.S.  859. 

(2)  Finding:  when  condutive. 

The  finding  of  the  sheriffs  jury  on  an  inquisition, 
under  section  68.  of  the  Lands  Clauses  Consolida- 
tion Act  {S&9  Vict,  c  18.)  is  not  conclusive;  and 
therefore,  in  an  action  brought  on  such  an  inquisi- 
tion, it  is  competent  to  the  defendant,  on  a  traverse 
that  the  plaintiff^s  property  was  damaged  or  injuri- 
ously afi^ted  within  the  meaning  of  the  act,  and  that 
the  plaintiff  was  not  entitled  to  compensation  under 
the  provisions  thereof,  in  respect  of  the  same  having 
been  so  damaged  or  seriously  affected,  to  prove  that 
the  subject-mattera  of  the  claim  are  not  such  as  are 
contemplated  by  the  68th  section.  Chapman  v. 
the  Monmoulhshire  RaU.  and  Canal  Oi>.,  27  Law  J. 
Bep.  (M.S.)  Exch.  97;  2  Hurl.  &.  N.  267. 


The  plaintiff  made  a  daim  against  the  defendanti 
(a  railway  company)  for  compensation  in  respect  sf 
his  lands  being  injuriously  affected  by  the  execution 
of  the  works  of  the  railway;  and  by  the  rerdict  of  a 
jury  summoned  before  the  sheriff,  a  sum  of  money 
was  awarded  to  him.  An  action  having  been  brought 
upon  the  judgment  to  recover  the  money  so  awarded, 
it  was  held  that,  it  being  proved  that  the  lands  were 
injuriously  affected  to  some  extent,  the  defendants 
could  not  dispute  the  quantum  of  damaices  awarded 
by  the  sheriff'b  jury.  Mortimer  v.  the  South  Walee 
Bail,  Co,,.  28  Law  J.  Bep.  (N.a.)  Q.B.  129;  1  £. 
&  E.  37& 

(c)  When  and  for  what. 

Compensation  cannot  be  claimed  under  tiie  68th 
section  of  the  8  &  9  Vict.  c.  18.  for  an  annoyance 
caused  by  persons  standing  on  the  bank  of  a  railway 
and  oTerlooking  the  claimant's  premises ;  sndi  an- 
noyance being  an  injury  to  the  amenities  of  the 
claimant's  residence  and  not  injuriously  affecting  his 
property  so  that  an  action  would  lie.  In  re  Penny 
and  the  South-Eaetem  Rail,  Co.,  26  Law  J.  Bep. 
(n.s.)  Q.B.  225  ;  7  E.  &  B.  660. 

The  provisional  committee  of  a  water- works  com- 
pany agreed  with  the  plaintiff,  on  his  withdrawing 
his  opposition  to  their  bill  in  parliament,  to  purchase 
lands  for  the  works  at  a  fixed  sum  per  acre,  includ- 
ing damage  for  severance,  and  in  addition  to  pay 
for  any  damage  the  plaintiff  should  sustain  from  the 
water  of  the  company  being  near  his  house  or  build- 
ings,  and  also  to  make  good  to  the  plaintiff  or  hia 
tenants  all  loss  or  damage  which  the  erections  of  the 
intended  works  might  cause  to  any  property  belong- 
ing to  or  in  the  occupation  of  Mm  or  them  which 
the  company  might  not  purchase  (except  damage 
occasioned  by  severance),  whether  caused  by  the 
order  or  neglect  of  the  company ;  the  damage  in  all 
these  cases  to  be  assessed  by  certain  persons  named 
as  arbitrators.  The  local  act  was  obtained,  and  it 
incorporated  the  Lands  Clauses  Consolidation  Act, 
1845,  and  the  purchase-money  was  paid,  and  the 
compensation  money  under  the  above  heads  was 
ascertained  by  the  arbitraton  and  paid  to  the  plain- 
tiff. The  plaintiff  subsequently  brought  an  action 
against  the  company  claiming  damages  for  taking  so 
little  care  of  a  reservoir  that  the  water  oozed  out 
over  the  plaintifTs  land,  causing  offensive  smells  and 
vapours,  and  rendering  his  buildings  damp  and  unr 
wholesome,  and  permanently  injuring  their  value^ 
and  for  obstructing  a  drain  aud  thereby  penning  back 
the  sewerage  of  the  plaintiffs  house  so  that  it  could 
not  flow  away  by  means  of  the  drain  as  it  ought ;  and 
further,  that  by  reason  of  the  makingof  the  defendants* 
reservoir  and  works  authorised  to  be  made  by  their 
act,  a  drain  whereby  the  plaintiff's  adjoining  house 
and  lands  were  drained,  was  interrupted  and  rendered 
useless,  and  the  defendants  neglected  to  substitute 
another  drain  according  to  their  duty,  whereby  the 
plaintiff's  house  and  lands  were  insufficiently  drained; 
and  also  for  cutting  a  channel  across,  and  thereby, 
and  also  by  means  of  the  defendants*  reserToir  and 
works,  depriving  the  plaintiff  of  the  use  of  an  agri- 
cultural road  forming  a  communication  between 
lands  of  the  plaintiff,  and  for  not  substituting  another 
road  in  lieu  of  it;  and  also  by  the  reservoir  and 
works  obstructing  a  public  footpath  and  depriving 
the  plaintiff  of  the  use  of  it,  and  thereby  causing  him 
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particular  damage  and  inoonTenience: — Held,  first, 
tluit  the  action  was  maintainable,  the  damages  claimed 
not  being  those  directed  bj  act  of  parliament  to  be 
settled  by  arbitration,  or  sncb  as  were  contemplated 
by  or  within  the  scope  of  the  previous  agreement 
between  the  parties.  Secondly,  that  with  respect  to 
the  right  of  action  for  the  damage  occasioned  by  the 
interruption  of  the  plaintiff's  drain  and  the  non-sub- 
stitution of  another,  it  was  immaterial  that  the  defen- 
dants had  no  notice  that  the  interrupted  drain  was 
for  the  drainage  of  the  plaintiffs  house,  or  that  the 
plaintiff  required  any  substituted  drain;  and  so  also 
with  respect  to  the  interruption  and  non-substitu- 
tion of  the  occupation  road,  that  it  was  no  answer 
that  the  plaintiff  had  not  required  any  way  to  be 
substituted.  Thirdly,  that  a  claim  against  the  com- 
pany for  wrongfully  and  maliciously  raising  the  level 
of  the  water  of  a  stream  so  as  to  prevent  its  flowing 
at  its  accustomed  speed  at  the  place  where  it  arrived 
at  the  plaintiff*s  lands,  might  be  a  loss  or  damage 
caused  by  the  erection  of  the  defendants  works, 
which  by  the  agreement  was  to  be  assessed  by  arbi- 
tration. Fourthly,  that  a  plea  setting  up  the  agree- 
ment and  the  award  of  a  sum  to  the  plaintiff  under 
it  in  respect  of  the  last-mentioned  kind  of  damage 
was  good  in  part,  although  it  professed  to  cover 
some  of  the  other  claims  in  the  declaration  to  which 
it  was  no  answer.  BlagrcBoe  v.  the  Briitol  Water- 
wcrhi  Co.,  26  Law  J.  Rep.  (n.s.)  Exch.  57;  1  Hurl. 
&  N.  269. 

A  count  of  the  declaration  alleged  that  the  plain- 
tiff was  possessed  of  a  field  called  H  and  another 
field  called  F,  and  that  there  was  a  public  footpath 
through  H  to  F  and  back  again ;  and  that  the  de- 
fendants wrongfully  constructed,  on  the  part  of  the 
footpath  lying  between  H  and  F,  a  large  reservoir, 
and  thereby  entirely  obstructed  the  footpath  and 
rendered  it  impassable,  by  reason  whereof  the  plain- 
tiff was  deprived  of  the  use  of  the  footpath  as  a  means 
of  passing  from  H  to  F  and  back;  and  by  reason  of 
the  premises  the  plaintiff  and  his  servants,  when  em- 
ployed in  the  management  of  the  said  lands  and  in 
tending  and  feeding  his  cattle,  were  compelled  to  go 
by  another  and  longer  route,  whereby  the  valuable 
time  and  work  and  labour  of  the  plaintiff  and  his 
servants  had  been  spent  and  performed  to  a  greater 
extent  than  if  they  had  not  been  deprived  of  the 
footpath;  and  thereby  the  plaintiff  was  prevented 
from  employing  his  servants  during  such  excess  of 
time  as  he  otherwise  would  have  done,  and  the 
management  of  the  said  lands  and  the  tending  and 
feeding  of  the  cattle  were  more  laborious  and  expen- 
sive to  the  plaintiff: — Held,  that  the  count  disclosed 
a  good  cause  of  action,  and  that  it  was  no  answer  that 
the  defendants  did  the  acts  complained  of  under  the 
authority  of  the  act.    Ibid. 

Another  count  alleged  that  during  part  of  the  time 
mentioned  in  the  count  the  plaintiff  was  possessed  of 
the  close  F,  and  during  the  residue  of  the  time  another 
person  was  possessed  thereof,  as  tenant  to  the  plain- 
tiff, at  a  rack-rent,  the  reversion  belonging  to  the 
plaintiff;  and  that  there  was  a  public  footpath  into 
and  along  one  side  of  F  to  a  public  highway,  and 
the  defendantsi,  by  making  and  keeping  a  reservoir 
upon  the  land  adjoining,  extracted  the  footpath,  and 
thereby  caused  persons  who  were  desirous  of  passing 
along  it  to  deviate  out  of  it,  and  to  trespass  upon  F 
in  parti  where  there  was  no  footpath,  and  by  the 


user  thereof  to  form  a  beaten  track  aeroas  F,  and  to 
wear  off  in  a  permanent  manner  the  grass  from 
the  beaten  track,  and  rendered  it  impossible  for  the 
plaintiff  and  his  tenant  to  prevent  such  trespassea 
from  being  committed,  and  rendered  it  much  more 
difficult  than  it  otherwise  would  have  been  for  the 
plaintiff  to  prove  that  there  was  not  a  public  foot- 
path where  the  trespasses  were  committed,  whereby 
the  plaintiff,  while  he  was  possessed,  was  disturbed 
and  injured  in  F;  and  whUe  the  plaintifiTs  tenant  was 
possessed  the  plaintiff  was  injured  in  his  reversionary 
estate,  and  the  tenant  would  not  continue  tenant  as 
he  otherwise  would  have  done,  and  the  cloee  F  was 
so  deteriorated  in  value  as  not  to  be  worth  being 
hired  at  so  high  a  rent  as  it  otherwise  would  have 
been.  Another  count  alleged  that  the  plaintiff  and 
defendants  referred  to  arUtration  the  amount  of  com- 
pensation to  be  paid  by  the  defendants  to  compen- 
sate the  plaintiff  for  the  damage  which  he  would 
sustain  by  the  construction  of  a  reservoir  near  the 
plaintiffs  house  and  lands,  for  which  damage  the 
defendants  would  have  been  bound  to  compensate 
the  plaintiff,  and  that  the  amount  of  compensatioa 
depended  in  part  upon  the  height  to  which  the 
reservoir  would  be  constructed ;  and  that  the  de- 
fendants wrongfully,  maliciously  and  fraudulently 
caused  it  to  be  represented  to  the  arbitrators  that 
they  intended  to  construct  the  reservoir  to  the  height 
of  thirty  feet,  whereas  they  either  had  not  determined 
on  the  height,  or  intended  to  construct  it  to  a  greater 
height,  and  did  afterwards  so  construct  it,  by  reason 
of  which  representation  the  arbitratora  awarded  to 
the  plaintiff  much  less  compensation  than  they  other- 
wise would  have  done : — Held,  that  neither  of  these 
two  counts  disclosed  any  cause  of  action.    Ibid. 

A  railway  company  which  has  taken  lands  fbr  the 
purposes  of  their  railway  under  the  Lands  Chiusea 
Consolidation  Act  (8  &  9  Vict.  c.  18),  and  the  Rail- 
ways Clauses  Consolidation  Act  (8  &  9  Vict.  c.  20), 
and  had  tl)em  conveyed  to  them  by  the  owner,  by 
a  conveyance  in  the  usual  statutable  form,  are  not 
entitled  to  prevent  such  owner  from  working  the 
mines  beneath  without  paying  him  compensation 
under  section  78.  of  the  latter  statute,  even  though 
the  mines  could  not  ever  have  been  worked  without 
injury  to  the  surfiice  soil.  FlOcher  v.  the  Qreat 
WeOem  Railway  Company  (Ex.  Cb.),  29  Law  J. 
Rep.  (k.8.)  Exch.  253:  affirming  the  judgment  below, 
28  Law  J.  Rep.  (n.s.)  Exch.  147  ;  4  Hurl.  &  N. 
242. 

If  at  the  time  of  the  purchase  of  land  by  a  railway 
company,  the  surfiice  belongs  to  one  person  and  the 
minerals  below  to  another,  who  is  bound  by  the 
common  law  obligation  to  leave  a  sufiicient  support 
below  to  prevent  the  surface  sinking, — quasre^  whether 
such  mine-owner  can  claim  compensation  from  the 
company  (if  they  fbrbid  the  working  under  the  rail- 
way) for  all  the  minerals  beneath,  or  only  for  so 
much  as  could  have  been  worked  without  damage  to 
the  sur&ce.     Ibid. 

A  company  established  by  a  private  act  of  parlia- 
ment for  the  erection  of  an  hotel,  having  in  the  course 
of  their  works  obstructed  certain  ancient  lights  of 
the  plaintiff,  the  latter  gave  them  notice  under  the 
68th  section  of  the  Lands  Clauses  Consolidation  Act, 
1845  (8  &  9  Vict  c.  18),  requiring  them  to  summon 
a  jury  to  assess  the  amount  of  compensation  due  to 
him  for  the  injury  to  his  property ;  and,  on  their 
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iulvan  to  do  to,  loed  them  for  the  penaltj:— Held 
that  the  aotioii  was  not  mamtainable,  the  LaDda 
ClauKt  Conaolidation  Act,  18i5|  not  being  incorpo- 
nted  either  expressly  or  by  implication  into  the 
privato  act  Wade  v.  the  Weitmiiuter  Palace  HoUl 
Cfonpanif  (LimUed),  8  Com.  B.  Rep.  {VA.)  276. 

(d)  CoUaUral  MaUen. 

The  68th  section  of  the  Lands  Clauses  Consolida* 
tion  Act,  which  provides  that  if  any  party  shall  be 
entitled  to  any  compensation  in  respect  of  any  land% 
or  of  any  interest  therein,  which  shall  have  been  taken 
lor  or  injuriously  affected  by  the  execution  of  the 
works,  and  for  which  the  promoters  of  the  under« 
taking  shall  not  haye  made  satisfaction,  such  party 
may  have  the  compensation  either  settled  by  arbitm- 
tion  or  by  the  verdict  of  a  jury,  does  not  give  the 
arbitrator  or  a  juxy  jurisdiction  to  determine  whether 
the  promoters  are  excused  from  the  obligation  to  pay 
by  any  collateral  matter,  such  as  whether  an  agree- 
ment between  the  promoters  and  the  claimant, 
whereby  the  promoters  undertook  to  build  a  good 
and  substantial  wall,  has  been  broken,  or  whether  the 
breach  of  such  agreement  was  the  cause  of  the  land 
being  injuriously  affected.  In  re  Bytes  and  ihe 
Ipnkch  Dock  Commutionen,  25  Law  J.  Rep.  (n.8.) 
Kxch.  5d ;  11  Exch.  Rep.  464. 

(e)  Excea  of  Juritdtction. 

The  Court  will  grant  a  certiorari  where  a  jury, 
■ummoned  under  the  68th  section  of  the  8  &  9  Vict. 
c.  18,  to  determine  by  their  verdict  whether  lands 
have  been  injuriously  afiected  by  the  execution  of 
the  works  of  a  railway  company,  have  awarded  com* 
pensation  for  one  of  several  claims,  over  which  one 
they  have  no  jurisdiction,  although  such  excess  of 
jurisdiction  does  not  appear  on  the  fiice  of  the  pro- 
ceedings. Such  excess  of  jurisdiction  may  be  shewn 
by  extrinsic  evidence  by  affidavit  In  re  Penny  and 
the  Souih'Eattem  Bail.  Co.,  26  Law  J.  Rep.  (n.8.) 
Q.a225;  7E.&B.  660. 

(D)  Applioatioh  or  Compins^tioh. 

(a)  Purckate  of  oQier  Lands. 

Upon  a  petition  that  certain  money  paid  into 
court  by  a  railway  company  upon  the  purchase  of 
land  might  be  applied  for  the  purpose  of  enfVan- 
ehising  other  property  belonging  to  the  vendor,  it 
was  held  that,  under  the  Lands  Clauses  Act,  enfhtn- 
chisement  of  copyholds  was  equivalent  to  re-invest- 
ment in  other  lands^  and  the  Court  had  power  to 
direct  such  an  application  of  the  money,  and  the 
railway  company  must  pay  the  costs  incurred  thereby. 
Dixon  1.  Jackson,  25  Law  J.  Bep.  (n.b.)  Chanc  688. 

(b)  Where  Land  is  in  Lease* 

The  purchase>money  of  lands  taken  under  the 
Lands  Clauses  Consolidation  Act  may  be  applied 
in  obtaining  the  surrender  of  a  lease  existing  on 
the  lands  of  the  vendors.  Ex  parte  the  Corpora- 
tion tf  SJiefftddf  in  re  the  Manchester,  Sheffield  and 
Lincolnshire  Bail.  Co.,  25  Law  J.  Rep.  (a.8.)  Chanc. 
587;  21  Beay.  162. 

A  railway  company,  under  the  compulsory  powers 
of  the  Lands  Clauses  Consolidation  Act,  took  lands 
belonging  to  a  corporation,  which  were  then  let  on 
leaae.    The  value  of  the  reversion  wh«  alone  aaBeawd, 


it  bemg  nfldentood  that  rents  were  to  be  paid  to  iha 
eorpomtion  during  the  existence  of  the  leases.  Upon 
a  petition  by  the  corporation,  asking  for  the  invest- 
ment of  the  purehase-money, — Held,  that  the  pur- 
chase was  made  as  of  property  in  possession,  and  that 
the  dividends  were  payable  to  the  corporation,  and 
ought  not  to  be  accumulated  up  to  the  fklling  in  of 
the  reversion.  In  re  the  Bampstead  Junction  BaiL 
Co.<t  ex  parte  Ae  Dean  and  Chapter  of  Westminsterf 
28  Law  J.  Rep.  (n.s.)  Chanc.  144 ;  26  Beav.  214. 

(c)  Tenant  for  Life. 

Upon  a  petition  for  payment  to  the  petitioner  of 
the  income  of  a  fund  arisbg  from  the  sale  of  land  to 
a  railway  company,  the  petitioner  being  in  possession 
at  the  time  of  the  sale  as  tenant  for  IHe,  subject  to 
mortgages  created  by  hhnself,  the  Court  will  make  an 
order,  without  requiring  the  mortgagees  to  be  served 
with  the  petition.  But,  semJMe,  such  service  could 
not  have  been  dispensed  with,  in  case  the  tenant  for 
life  had  been  out  of  possession  at  the  date  of  the  sale. 
In  re  Mungerford^s  Trust,  3  Kay  &  J.  455. 

(d)  Buildings. 

A  railway  company  took  lands  settled  to  uses^ 
and  paid  the  purchase-money  into  court  under  the 
Lands  CUuses  Consolidation  Act  Certain  houssa, 
which  were  settled  to  the  same  nsesi  were  oon« 
demned  by  the  Commissioners  acting  under  the 
Metropoliten  Buildings  Act  (18  &  19  Vict  c.  122. 
s.  74),  and  the  houses  were  rebuilt  by  the  tenant  for 
life,  more  money  being  expended  than  the  money 
paid  in  by  the  company.  A  petition  was  presented 
by  the  tenant  for  life,  under  the  69th  section  of  the 
Lands  CUuses  Act,  for  payment  of  the  money  paid 
in,  in  part  payment  of  the  expenses  for  rebuilding: 
— Held,  on  appeal  from  a  refusal  of  the  Hester  of 
the  Rolls  to  make  any  order,  that  the  case  came 
within  the  spirit  of  the  69th  section,  and  the  Lords 
Justices  made  the  order.  In  re  Davies^s  Estate,  and 
in  re  the  Crystal  Palace  and  West-EndBaiL  Co.,27 
Law  J.  Rep.  (n.b.)  Chanc.  712;  3  DeOex&  J.  144. 

A  railway  passed  tliroogh  a  farm,  and  divided  it  so 
that  the  buildings  could  not  be  conveniently  used  for 
one  part  of  the  farm:— Held,  that  it  was  an  injury 
within  the  meaning  of  the  8  &  9  Vict  c.  18.  s.  69, 
which  requued  the  substitution  of  other  buildinn, 
and  that  the  compensation  paid  for  the  damage  might 
be  applied  in  the  erection  of  new  buildings  upon  that 
part  of  the  farm  which  required  them.  In  re  the 
Oxford,  Worcester  and  Wolverhamplon  BaiL  Co.,ex 
parte  the  Devisees  of  MUvard,  29  Law  J.  Rep.  (n.b.) 
Chanc.  245;  27  Beav.  571. 

Held,  also,  that  the  application  for  the  sanction  of 
the  Court  waa  not  within  the  8  &  9  Vict,  c  1 8.  s.  80, 
and  that  the  railway  company  was  not  liable  to  pay. 
the  costs ;  but  that  the  coste,  exclusive  of  those  of 
the  railway  company,  must  be  paid  out  of  the  fund 
in  court.    Ibid. 

(e)  Costs  of  DtposU  and  Investment  of  Compensation. 

To  a  petition  by  a  tenant  for  life  of  settled  estates 
for  the  investment  of  the  purchase-money  of  part  of 
the  estetes  which  had  been  purchased  by  a  railway 
company  under  their  act,  and  for  payment  of  the 
dividends  to  Uie  petitioner,  or  if  the  incumbrancers 
upon  his  life  interest  should  not  consent  thereto,  then 
to  a  receiver  who  had  been  appointed  to  leceive  the 
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nnts  of  the  eitates  for  the  henefit  of  the  incmn* 
brancen,  the  incumbranoen  and  their  receiTer  were 
made  reapondents,  and,  having  been  aerved  with  the 
petition,  appeared  at  the  hearing  thereof: — Held, 
that  the  coata  of  the  incumbrancera  and  of  the  re* 
odver  were  to  be  borne  by  the  company.  Inre  Naah^ 
and  Inre  the  London,  TiOmry  and  Southend  RaU, 
Aa,  1852,  25  Law  J.  Rep.  (n.s.)  Chanc.  20. 

Lands  which  were  aettled,  and  under  the  trusts  of 
which  aaveral  persons  were  entitled  ahsolutelj,  were 
taken  b j  a  railway  company  for  the  purpoaes  of  their 
line,  and  the  money  was  paid  into  court  under  the 
provisions  of  the  special  act.  That  act  provided  that 
the  company  should  pay  the  costs  of  a  re-investment 
in  IsAd,  but  provided  for  nothing  more.  This  com- 
pany was  amalgamated  with  two  other  oompaniesy 
and  the  three  were  constituted  one  company;  and  it 
was  provided  that  any  sums  which  were  paid  into 
court  by  any  of  the  three  companies  should  be  applied 
and  disposed  of  according  to  their  respective  special 
acts^  which  special  acts  were  declared  to  remain  in 
force  for  such  purposes ;  and  the  Lands  Clauses  Con- 
solidation Act  was  incorporated  with  the  amalgama- 
tion act,  subject  to  such  provisions  as  to  costs.  The 
parties  entitled  to  the  money  representing  the  land 
sold,  petitioned  for  payment  of  the  same  out  of  court, 
and  that  the  amalgamated  company  might  pay  the 
costs,  and  the  same  was  ordered  by  one  of  the  Vice 
Chaoeellors;  and,  upon  appeal,  the  decision  was 
affirmed,  and  the  appeal  dismissed,  with  costs.  In 
re  EUuon^i  EeiaU,  25  Law  J.  Rep.  (h.b.)  Chanc.  879; 
8  Do  Oex,  M.  &  O.  62. 

Where  a  railway  company^  special  act  contains 
certain  provisions,  and  by  an  act  amalgamating  the 
railway  with  another  the  spedal  act  is  repealed,  but 
its  provisions  are  adopted  in  the  amalgamation  act, 
the  latter  act  is  not  an  act  incorporated  with  the 
special  act  within  the  meaning  of  the  80th  section 
of  the  Lands  Clauses  Consolidation  Act    Ibid. 

A  railway  company  having  taken  copyhold  lands, 
and  paid  the  purchase-money  into  court,  an  order 
was  made  for  reinvestment  of  the  money  upon  other 
copyholds,  and  for  payment  by  the  company  of  the 
costs,  charges  and  expenses  incurred  of  or  relating  to 
the  purchase,  and  the  coats  of  the  conveyances,  and 
of  the  application  for  reinvestment  and  consequent 
thereon : — Held,  that  the  company  was  not  liable  to 
pay  the  fine  upon  the  admission  to  the  copyholds. 
Inre^  Eadem  Countiee  BaU,  Co,,  tx  parte  the 
Viear<jfSawiUm,27  Law  J.  Rep.  (n.s.)  Chanc.  755. 

Upon  a  petition  by  a  tenant  for  lifo  for  the  re- 
investment  of  purchase-money  for  lands  taken  by  a 
railway  company, — Held,  that  the  costs  of  the  ap- 
pearance of  the  reversioner  and  of  the  trustees  of  a 
deed  of  separation  between  the  tenant  for  life  and 
her  husband,  ought  to  be  paid  out  of  the  fund,  and 
not  by  the  railway  company.  WHeon  v.  Foeter,  in 
re  the  Laneaehire  and  TorhJiire  Rail.  Co,,  28  Law 
J.  Rep.  (if.8.)  Chanc.  410 ;  26  Beav.  398. 

A  testator  by  his  will,  stated  a  price  at  which  C  C 
ahoold  be  entitled  to  purchase  certain  land,  part  of  his 
estate.  Before  C  C  had  ezerdsed  his  right  of  pur- 
chase, a  railway  company  took  the  land  under  its 
compulsory  powers,  and  paid  the  money  into  court 
under  the  provisions  of  the  Lands  Clauses  Consoli- 
dation Act.  The  purchase-money  exceeded  the 
price  fixed  by  the  testator.  The  executors  petitioned 
fiv  the  payment  of  the  money  out  of  oourty  and 


served  the  petition  upon  all  the  parties  interested, 
and  the  Court  decided  that  C  C  was  entitled  to  the 
money,  subject  to  his  paying  the  price  fixed  by  the 
testator.  The  other  parties  interested  appeared  by 
separate  counsel  supporting  the  prayer  of  the  petition. 
One  of  the  Vice  Chancellors  considered  that  the 
contest  was  not  ''a  litigation  between  adverse  claim- 
ants** within  the  80th  section  of  the  8  &  9  Vict. 
c.  18,  and  directed  the  taxation  of  costs,  and  ordered 
the  company  to  pay  them  without  making  the  usual 
exception  of  **the  costs,  if  any,  occasioned  by  liti- 
gation between  adverse  claimants**: — Held,  on  ap- 
peal, that  those  words  should  have  been  inserted, 
and  that  the  order  must  be  varied  by  their  insertion. 
In  re  Canft  Edate,  29  Law  J.  Rep.  (ir.s.)  Chanc. 
119;lDeGex,F.  &  J.  153. 

Certain  local  Commissionen  gave  notice,  under 
their  act,  that  they  would  require  a  particulu  piece 
of  land.  The  owner  took  counsel's  opinion  as  to  the 
right  of  the  Commissioners.  The  opinion  was,  that 
the  question  was  doubtful,  and  that  a  Court  of  law 
would  probably  decide  against  the  right ;  the  owner 
thereupon  reftued  to  give  up  the  luid.  The  pur- 
chase-money was  then  paid  into  court,  under  the 
Lands  Chiuses  Act,  but,  subsequently,  the  owner  of 
the  land  executed  the  conveyance: — Held,  upon 
petition  for  payment  of  the  money  out  of  court,  that 
this  was  not  such  a  case  of  ^  wilful  refusal,**  nnd«'r  the 
80th  section  of  the  act,  as  that  the  owner  of  the  land 
could  be  required  to  pay  the  costs  occasioned  by  his 
refusal.  In  re  the  ComnUtnonere  of  Rfde,  ex  parte 
Daehwood,  26  Law  J.  Rep.  (k.s.)  Chanc  299. 

The  Bishop  of  London  having  sold  property  to 
divers  corporate  bodies,  they  paid  the  purchase- 
money  into  court.  The  Bishop,  being  denrous  of 
reinvesting  the  money  in  the  purchase  of  leasehold 
interests  granted  out  of  other  lands  of  the  see,  peti- 
tioned for  payment  of  the  money  out  of  court,  pray- 
ing that  the  costs-of  reinvestment  and  the  costs  of 
obtaining  the  sanction  of  the  Commissioners  acting 
under  the  1 4  &  15  Vict,  c  104.  might  be  paid  by  the 
several  corporate  bodies,  the  purchasen: — Held,  that 
the  costs  of  the  reinvestment  roust  be  paid  by  them 
in  equal  shares,  and  not  rateably,  but  the  costs  of 
obtaining  such  consent  could  not  be  allowed.  Ek 
parte  ihe  Bithap  of  London,  in  re  the  Lands  CUtueet 
ComoUdaUon  Act,  1845,  and  other  ode,  29  Law  J. 
Rep.  (N.8.)  Chanc.  575;  2  De  Gex,  F.  &  J.  14. 

On  a  petition  praying  the  investment  of  money 
(paid  into  court  by  a  railway  company  as  the  pur- 
chase-money of  land  taken  by  them)  in  lands  to  be 
settled  to  other  uses  than  those  to  which  the  pur- 
chased hinds  stood  limited  when  the  company  pur- 
chased, one  of  the  Vice  Chancellon  refused  to  make 
the  company  pay  the  costs  of  the  reinvestment;  but, 
upon  appeal,  the  Lords  Justices  varied  the  order  as 
to  costs,  but  gave  no  costs  of  the  appeal,  they  being 
of  opinion  that  the  accident  of  the  foilure  of  limita- 
tions by  death  could  make  no  difierenoe  in  the  case. 
Inre  De  Beauvoir't  Trusts,  29  Law  J.  Rep.  (ir.B.) 
Chanc.  567;  2  De  Oex,  F.  &  J.  5. 

A  railway  company  took,  compulsorily,  land  which 
was  the  subject  of  an  administration  suit.  Several 
proceedings  were  taken  and  applications  made  in  the 
suit  with  reference  to  the  sale  to  the  company,  to 
which  the  company  were  not  parties.  On  an  applb- 
cation  to  transfer  the  purchase-money  to  the  credit 
of  the  cauae^— Held,  that  the  company  waa  bound 
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to  paj  the  ccMts  of  all  partieB  of  obtaining  the^^seTeral 

orders  in  the  tuit,  including  all  reasonable  cbarges 

and  expenses  incident  thereto,  and  of  the  application 

,  to  transfer  the  fund  into  the  suit.  HennHeer  v.  Ckafy, 

"  re  ikeMcmcheiUr  and  Leeds  RaH  Co.,  28  Beav.  621. 

An  order  made  under  the  Lands  Clauses  Consoli- 
dation Act  directed  the  dividends  of  stock  arising 
from  the  investment  of  the  purchase-monej  of  land 
taken  by  a  railway  company  to  be  paid  to  the  incum- 
bent of  a  parish  for  the  time  being,  but  only  provided 
for  the  payment  of  the  costs  of  the  then  incumbent 
of  the  application  on  which  the  order  was  made.  ^  A 
subsequent  incumbent  executed  a  power  authorizing 
an  attorney  to  receive  the  dividends  for  him  under 
the  order,  and  6Ied  affidavits  shewing  himself  to  be 
the  incumbent.  On  the  company  declining  to  pay 
his  costs  thus  incurred,  he  applied  in  chambers  for 
an  order  for  their  taxation  and  payment,  which  was 
ordered  accordingly : — Held,  on  the  appeal  of  the 
company ,  that  the  order  was  rightly  made.  JBx  parte 
the  InewnbetU  qfGuilden  Svkan,  8  De  Qex,  M.  & 
G.  380. 

The  Lands  Clauses  Consolidation  Act,  section  80, 
contemplates  not  one  application  in  respect  of  seyeral 
reinvestments,  but  sev^al  applications;  and  where  it 
was  shewn  to  be  "for  the  benefit  of  the  parties,"  the 
Court  ordered  a  company  to  pay  the  costs  of  a  third 
reinvestment  in  a  very  small  purchase.  Me  the 
TruOeee  of  St.  JBariholomevf'9  HotpUal,  4  Drew.  425. 

The  trustees  of  two  charities,  being  identical,  pur^ 
chased  one  estate  on  behalf  of  the  two  charities,  out 
of  two  sums  of  money  paid  into  court  by  two  dis- 
tinct railway  companies  for  parts  of  the  charity  lands 
taken  separately  by  them.  The  proceedings  to  com- 
plete and  apportion  the  estate  were  consolidated: — 
Held,  that  the  costs  of  the  joint  proceedings  were 
payable  by  the  railway  companies  equally,  and  not 
in  proportion  to  the  values.  The  London  and 
£riffkUm  Hail.  Co,  v.  the  ShropAire  Union  JtaiL 
dkc.  Co.,  28  Beav.  605. 

A  railway  company  agreed  with  trustees  for  the 
purchase  of  land.  The  trustees'  title  depended  on 
the  construction  of  a  will,  and  the  company  objected 
thereto,  and  paid  the  purchase- money  into  court. 
The  question  of  construction  having  been  argued  by 
the  parties  interested  on  a  petition  for  investment 
and  payment  of  dividends, — Held,  that  the  company 
was  bound  to  pay  only  one  set  of  costs.  Be  Mid- 
Kent  Rail.  Act,  1856,  ex  parte  Styan,  Johns.  887. 

(E)  SupssFLuous  Lahds. 

Land  belonging  to  A  B  was  taken  by  a  railway 
company,  under  the  compulsory  powers  of  their  act, 
to  form  a  branch  line.  In  1850  the  scheme  was 
abandoned.  The  company,  in  1857,  brought  a  bill 
into  parliament  to  enable  them  to  make  another  line, 
which  would  pass  over  the  land  taken  from  A  B. 
A  B  filed  a  bill  chaiging  that  the  company  could  not 
use  for  any  other  purpose  than  that  of  the  branch 
line  the  lands  which  had  been  taken  under  their 
compulsory  powers  to  enable  them  to  form  that  line, 
and  praying  that  as  the  project  had  been  abandoned, 
the  company  might  be  ordered  to  reconvey  the  land 
to  him  upon  payment  of  the  present  value.  To  this 
bill  the  company  demurred,  for  want  of  equity,  and 
the  demurrer  was  allowed  by  one  of  the  Vice  Chan- 
cellors, and  on  appeal.  Astley  v.  the  Momchester, 
Bh^gUld  and  LinoohMrc  RaU.  Co.,  27  Law  J. 


Bep.  (U.S.)  Chanc  478 ;  2  De  Gez  &  J.  453: 
Law  J.  Rep.  (ir.s.)  Chanc.  299. 

A  landowner  cannot,  under  the  127th  and  128th 
sections  of  the  Lands  Clauses  Consolidation  Act, 
require  a  reconveyance  to  him  of  the  land  taken  from 
him  for  an  undertaking  which  had  been  abandoned, 
before  the  expiration  of  the  ten  yean  limited  by 
those  sections.    Ibid. 

By  *<dispoeing  of**  lands  within  the  127th  and 
128th  sections,  the  transfer  of  them  to  other  persons 
is  contemplated,  and  not  the  application  of  them  to 
a  different  purpose  from  that  for  which  they  were 
originally  obtained.    Ibid. 

(F)  CONTEYAROB  UNDBS. 

An  equitable  tenant  for  life  is  not  empowered, 
under  the  7th  section  of  the  Lands  Clauses  Act,  to 
execute  a  conveyance  of  land,  but  the  trustees  who 
have  the  legal  estate  are  necessary  parties  to  the  con- 
veyance. LippineoU  v.  Smjfth,  29  Law  J.  Rep. 
(n.b.)  Chanc  520. 


LAND-TAX. 

[Evidence  of  its  Redemption,  see  Vendob  abd 
PuRCHASBR,  JBzichanan  v.  Poppleton.} 

A  fee-fyam  rent  belonging  to  the  Crown  was,  in 
pursuance  of  the  22  Car.  2.  c  6.  and  the  22  &  23 
Car.  2.  c.  24,  vested  in  trustees  for  sale,  under  whom 
the  plaintiffs  claimed  it.  The  defendants,  the  owners 
of  the  land  out  of  which  it  was  payable,  redeemed  , 
the  land-tax  chargeable  on  it: — Held,  that  the  defen- 
dants were  notwithstanding  entitled  to  deduct  At.  in 
the  pound  out  of  the  rent,  under  the  38  Geo.  3.  c.  5. 
SB.  80, 81,  which  enacts,  that  all  receivers  of  fee-farm 
rents  due  to  any  person  claiming  by  any  giant  or 
piurchase  from  or  under  the  Crown,  by  virtue  of  the 
22  &  23  Car.  2,  shall  allow  it.  for  every  pound  of  the 
said  rents  to  the  party  paying  the  same;  the  effect 
of  the  38  Geo.  3.  c  60.  and  the  42  Geo.  3.  c.  116. 
being  to  perpetuate  those  sections.  Moody  v.  the 
Dean  and  Chapter  of  Welle^  25  Law  J.  Rep.  (n.s.) 
£xch.  273 ;  1  Hurt.  &  N.  40. 

The  Land-Tax  Act,  88  Geo.  3.  c.  5.  s.  57,  (subse- 
quently made  perpetual)  enacts,  that  persons  having 
shares  in  the  New  River  shall  pay  it.  in  the  pound 
for  the  same,  and  shall  be  aasewed  by  the  Commis- 
sioners for  the  city  of  London,  and  that  the  tax  shall 
be  paid  by  the  treasurer,  &c.  of  the  river  to  the  col- 
lector appointed  by  the  said  CommissioneTB,  and  be 
deducted  out  of  the  next  dividends: — Held,  that  the 
entire  tax  for  the  New  River,  as  it  existed  at  the  time 
of  the  act,  is  payable  in  the  city  of  London,  and  that 
the  corporation  of  the  New  River  Company  is  not 
taxable  (under  the  general  provisions  of  the  act)  in 
Hertfordshire,  thf ough  which  county  the  river  flowi^ 
in  respect  of  land  there  possessed  by  the  company, 
and  covered  with  water ;  but  that  the  company  is 
liable  to  be  so  assessed  to  the  land-tax  in  respect  of 
after-acquired  land,  if  such  tax  is  unredeemed.-^ 
Held,  also,  that  where  the  tax  on  such  after-acquired 
property  had  been  redeemed,  the  company  was  not 
liable  to  be  assessed  in  Hertfordshire  in  respect  of 
wells  issuing  from  such  land,  the  water  of  which  was 
sold  to  inhabitants  of  Hertfordshire ;  the  redemption 
relieving  the  natural  productions  and  profits  of  the 
land,  aa  well  aa  the  land  itself.    The  Uovemor  and 
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Ompa/mg  of  the  New  lUver  t.  ihe  Oommiancmera  of 
Land4ax  for  the  County  of  Hertford,  26  Law  J. 
Bep.  (n.s.)  Exch.  281;  2  Hurl.  &  N.  129. 

By  a  local  act  a  bridge  and  its  approaches  were 
not  chargeable  with  any  parochial  rates  or  assess- 
ments in  respect  of  the  tolls: — Held,  that  this  did 
not  exempt  the  tolls  from  the  land-tax,  which  is  not 
a  parochial  assessment ;  and  that  the  previous  re- 
demption of  the  land-tax  as  to  part  of  the  property 
on  which  the  bridge,  &c.  were  built,  did  not  affect  the 
tolls,  which  are  a  separate  tenement.  2%e  Company 
of  Propriet&re  of  Waterloo  Bridge  v.  Cull,  28  Law 
J.  Rep.  (H.8.)  Q.B.  70;  1  £.  &;  E.  213:  affirmed 
by  the  Exchequer  Chamber,  29  Law  J.  Rep.  (n.b.) 
aB.  10 ;  1  £.  &  E.  213. 

Under  the  Land-Tax  Acts  a  land-tax  division  was 
made,  called  the  Duchy  of  Lancaster  division,  com- 
prising (amongt  others)  the  Savoy  ward,  and  such 
parts  of  the  parish  of  St.  Clement  Danes  and  of  other 
parishes  as  were  not  situate  within  the  city  and  liberty 
of  Westminster.  The  northern  half  of  the  bridge 
was  built  on  the  bed  of  the  river,  and  no  part  of  the 
land,  when  the  act,  under  which  the  bridge  was  built, 
was  passed,  was  within  the  parish  of  St.  Clement 
Danei^  nor  was  any  part  of  it  in  the  Savoy  ward. 
By  a  section  of  the  bridge  act,  '*  in  order  to  remove 
doubts  where  and  before  whom  offences  committed 
on  the  bridge  shall  be  cognisable,"  it  was  enacted, 
that  ''the  half  of  the  bridge  (the  northern)  next  ad- 
joining the  county  of  Middlesex  should  be  deemed 
in  that  county,  and  part  of  and  in  the  parish  of  St. 
Clement  Danes.**  Half  of  the  tolls  for  passing  over  the 
bridge,  having  been  assessed  to  the  land-tax  in  the 
Duchy  of  Lancasterdi vision,thebridgebeingde8cribed 
in  the  assessment  as  in  the  Savoy  ward, — Held,  that 
the  above  section  made  the  northern  half  of  the  bridge 
in  the  county  of  Middlesex  and  parish  of  St.  Clement 
for  all  purposes ;  and  that  the  half  of  the  tolls  were 
therefore  properly  assessed  in  the  Lancaster  division, 
and  that  the  mis-description  of  the  bridge  as  in  the 
Savoy  ward  was  immaterial.    Ibid. 

The  Land-Tax  Acts  require  the  assessors  and  col- 
lectors to  be  inhabitants  of  the  respective  parishes, 
&c.  for  which  they  are  to  act: — Held,  that  the  acts 
of  a  person  duly  appointed  as  assessor  and  collector 
were  valid,  although  he  were  not  duly  qualified  by 
inhabitancy.    Ibid. 


LARCENY. 
[See  Embezzlbmbrt — Indictmbnt  (A).] 

(A)  Simple  Larceitt. 

(a)  Conviction  fitr,  on  Indictment  for  Lar- 

ceny a»  Servant. 

(b)  Bank  Notet  not  in  Circulation  deteribed 

ae  Money. 

(c)  Cases  of  Husband  and  Wife. 

{d)  Cases  of  Finding  and  Lawful  Possession, 
(e)  Goods  or  Monies  obtained  by  Fraud. 
(/)  Goods  Pledged  with  Intent  to  Redeem 

them, 
(g)  Pawnbroker's  Duplicate, 
{h)  By  Trustee  of  Friendly  Society, 
(i)  By  Bailee. 

(B)  Of  Fixtctbbs. 

(a)  Lead  from  a  Shed  on  a  Wharf. 

DiaEbT,  1855—60. 


(b)  Copper  Sun-dial  from  a  Post  in  the 
Ground. 
(C)  Valuable  Securities. 
^D)  Warrant  for  Delivbbt  of  Goods. 
(C)  Bt  Clerks  and  Servants. 

(a)  When  Property  in  Master's  Possession. 

(b)  Of  the  Post  Office. 

(F)  Indictmbnt,  Evidence  and  Verdict. 
(a)  Ownership  of  Property  and  Election, 
{b)  Conviction  for  Larceny  on  Evidence  of 
Embezzlement. 

(c )  Disproving  Prisoner's  Statement, 
{d)  Verdict  of  Guilty  and  RecHvimg. 


(A)  Simple  Larceny. 

(a)  Conviction  for,  on  Indictment  for  Larceny  as 

Servant, 

[See  post  (E)  (&).] 

An  indictment  chained  that  the  prisoner  whilst 
servant  of  A  stole  the  money  of  A.  It  appeared  that 
the  prisoner  was  not  the  servant  of  A,  but  the  servant 
of  B,  and  that  the  money  which  he  stole  was  the 
money  of  B,  but  in  the  possession  of  A  as  the  agent 
of  B : — Held,  that  the  allegation  in  the  indictment 
as  to  the  prisoner  being  servant  might  be  rejected 
as  surplusage,  and  the  prisoner  convicted  of  simple 
larceny,  the  money  being  properly  alleged  to  belong 
to  A,  who  had  a  special  property  therein.  Begina 
V.  Jennings,  Dears.  &  B.  447. 

(6)  Bank  Notes  not  in  Circulation  described  as  Money. 

The  prisoner,  a  clerk  in  the  W.  County  Bank, 
intercepted  and  stole  a  packet  of  bank  notes  of  the 
W.  bank  to  the  amount  of  95^,  which  had  been  paid 
into  a  branch  bank,  and  by  the  manager  of  that  bank 
had  been  sent  by  post  to  the  W.  bank  to  be  re-issued 
or  otherwise  disposed  of:— Held,  that  the  notes, 
though  they  were  not  in  circulation  at  the  time  they 
were  stolen,  were  still  bank  notes  within  the  meaning 
of  the  statute  14  &  15  Vict.  c.  110.  s.  18,  which 
allows  bank  notes  to  be  described  as  money  in  an 
indictment,  and  that  consequently  the  prisoner  mtKht 
properly  be  indicted  and  convicted  of  stealing  95/. 
in  money.  The  Queen  v.  West,  25  Law  J.  Rep.  (n.s.) 
M.C.  6;  1  Dears.  &  B.  109. 

(c)  Cases  of  Husband  and  Wife. 

The  prisoner  agreed  i(ith  the  wife  of  a  man,  in 
whose  house  he  lodged,  that  she  should  leave  her 
husband  and  live  in  adujtery  with  him.  He  then 
left  the  house,  leaving  the  husband  and  wife  in  it. 
The  husband  afterwards  went  out,  and  the  wife  then 
went  after  the  prisoner.  They  were  followed,  and 
found  in  company  on  the  road,  and  the  prisoner  was 
carrying  a  bandbox,  contMining  wearing  apparel  of 
the  woman : — Held,  that  a  conviction  could  not  be 
supported  on  an  indictment  charging  the  prisoner 
with  stealing  the  wearing  apparel,  laying  it  as  the 
property  of  the  husband.  The  Queen  v.  Fitch,  26 
Law  J.  Rep.  (n.s.)  M.C.  169;  Dears.  &,  B.  187. 

The  prisoner,  watching  his  opportunity  when  the 
prosecutor  was  absent,  took  away  the  prosecutor's 
wife,  and  with  her  several  boxes  filled  with  the  pro- 
secutor's property.  The  prisoner  and  the  wife  were 
found  living  together  in  adultery.  The  property  was 
all  in  their  lodgings: — Held,  that  the  prisoner  was 
indictable  for  stealing  the  property  of  the  prosecutor, 
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u  he  took  the  property  under  each  circumstancee 
that  the  assent  of  the  husband  to  the  taking  could 
not  be  presumed.  The  Q^ieen  y.  Berry ^  28  Lair  J. 
Bep.  (H.B.)  M.C.  70;  Belfs  C.G.  95. 

If  a  person  merely  assist  a  married  woman,  who 
has  not  committed  or  intended  to  commit  adultery, 
in  carrying  away  the  goods  of  her  husband  without 
the  knowledge  and  consent  of  the  latter,  though 
with  intent  to  deprive  the  latter  of  his  property,  he 
cannot  be  conyicted  of  stealing  the  goods.  7%e  ^ueen 
y.  Avery,  28  Law  J.  Rep.  (n.s.)  M.C.  185 ;  Bell'k 
C.C.  150. 

{d}  Cotes  of  Finding  and  LawfvX  PoueMdofn, 

If  a  man  find  lost  property  and  keep  it,  and  at 
the  time  of  finding  it  have  no  means  of  discoyering 
the  owner,  he  is  not  guilty  of  larceny  because  he 
afterwards  has  means  of  finding  him,  and  neverthe- 
less retains  the  property  to  his  own  use.  The  Queen 
T.  Dtmm,  25  Law  J.  Rep.  (ir.s.)  M.C.  89 ;  Dears. 
C.C.  580. 

Semhle — ^if  a  man  find  property  which  has  been 
lost,  and  appropriate  it  to  himself,  he  is  not  guilty  of 
larceny  for  fkiling  to  take  steps  to  discover  the  owner, 
unless  he  saw  the  article  drop  ftom  the  owner,  or 
unless  it  had  the  owner's  name  upon  it,  or  some  cir* 
cumstanoes  of  the  sort  occurred  which  afforded  the 
finder  an  immediate  means  of  knowing  who  the  owner 
was  at  the  moment  when  he  picked  it  up  and  exa- 
mined it     Ibid. 

J  D  by  mistake  received  from  the  post-ofifice  a 
letter  addressed  to  and  intended  for  another  person 
of  the  same  name.  The  letter  contained  a  poet-ofiice 
order  for  money.  Not  being  able  to  read,  J  D  took 
the  letter  to  W  D,  who  read  it  to  him.  After  reading 
it,  both  were  aware  that  the  letter  and  its  contents 
were  not  intended  for  J  D,  but  notwithstanding  they 
got  the  poet-ofllice  order  cashed,  and  appropriated  the 
proceeds.  On  an  indictment  against  J  D  and  W  D 
for  stealing  the  post-ofifice  order,  it  whs  held  that  the 
prisoners  could  not  properly  be  convicted,  as  It  did 
not  appear  that  they  had  any  ammut  furandi  when 
they  first  received  the  letter  containing  the  order. 
The  Qjuuetn  v.  Davis  or  Davies^  25  Law  J.  Rep.  (n.s.) 
M.C.  91 ;  Dears.  C.C.  640. 

Where  a  person  finds  a  purse  of  money  on  the 
high  road  and  appropriates  it  to  his  own  use,  the 
question  for  the  jury  is,  whether  he  does  it  at  the 
time  of  finding  with  a  felonious  intent,  and  that 
depends  on  whether  at  that  time  he  knows  who  the 
owner  is,  or  has  the  means  of  knowing  him  by  reason 
of  the  marks  on  the  article  indicating  the  owner. 
But  the  finder  is  not  guilty  of  felony  merely  because, 
when  afterwards  learning  who  the  owner  is,  he  fiiils 
to  make  restitution,  and  fraudulently  retains  the 
property.  The  Queen  v.  Christopher^  28  Law  J.  Rep. 
(ir.8.)  M.C.  85 ;  Beirs  CO.  27. 

{e)  Goods  or  Monies  obtained  by  Fraud. 

A  watchmaker,  induced  by  a  fraudulent  letter  from 
the  prisoner,  sent  down  a  customer's  watch,  which  he 
had  had  to  regulate,  by  poet,  to  a  place  named  in 
the  letter,  addressed  to  the  customer.  The  prisoner, 
representing  himself  to  be  the  customer,  went  to  the 
place  and  obtained  the  watoh  from  the  postmaster: 
•^Held,  that  he  was  guilty  of  larceny,  as  the  special 
property  of  the  watchmaker  (if  he  had  had  any),  had 
ceased  when  he  had  delivered  the  watch  to  the  post- 


master, and  the  postmaster  had  no  special  property 
in  it,  but  was  only  a  servant  of  the  true  owner,  from 
whose  possession,  therefore,  it  was  taken.  The  Qtuen 
v.  Ka/y,  26  Law  J.  Rep.  (h.8.)  M.C.  119 ;  Dears.  & 
B.281. 

Where  a  servant  by  a  false  pretence  iodnoes  his 
master  to  gi?e  him  a  cheque,  as  agent  of  a  creditor 
of  his  roaster,  with  the  view  of  its  being  handed  over 
to  that  creditor,  and  the  servant  appropriates  the 
cheque  to  his  own  use,  he  cannot  be  indicted  for 
st<MBding  it.  The  Qm^een  v.  Sssex,  27  Law  J.  Rep. 
(v.s.)  M.C.  20 ;  Dears,  ft  B.  371. 

The  prisoners,  glove^finishers,  took  a  quantity  of 
gloves  out  of  their  master's  store,  and  placed  them 
on  a  table  with  others  they  had  finished  for  him, 
fhindnlently  claiming  payment  as  having  finished 
them  all: — Held,  that  they  were  not  guilty  of 
larceny.  The  Queen  v.  Pool,  27  Law  J.  Rep.  (ir.s.) 
H.C.  53 ;  Dears,  ft  B.  345. 

(/)  Goods  Pledged  with  Intent  to  redeem  then^ 

The  prisoner,  with  whom  a  plate-cheat,  fall  of 
plate,  and  securely  fastened,  was  deposited  fbr  sale 
custody,  broke  it  open,  took  out  the  plate  and  pledged 
it  for  a  sum,  which  he  was  unable  to  repay.  The 
jury  found  him  guilty  of  stealing  the  plate,  but  re- 
commended him  to  mercy,  on  the  ground  that  they 
believed  be  intended  ultimately  to  return  the  pro- 
perty : — Held,  that  the  conviction  was  perfectly  good, 
as  the  recommendation  was  not  inconsistent  wiUi  the 
verdict  of  guilty.  2%e  Queen  v.  TrebiioodB,  27  Law 
J.Rep.(N.8.)  M.C.  108;  Dears,  ft  B.  458. 

(g)  Pawnbroker's  DupUcate, 
[See  post  (D),] 

(&)  £y  Trustee  (tf  Friendly  Society. 

By  the  Friendly  Societies  Act,  18ftl9  Vict.  c.  63, 
the  property  and  monies  of  the  society  are  vested  in 
the  trustees.  A  resolution  of  a  meeting  of  one  of 
those  societies  directed  that  40/.  should  be  sent  to 
a  bank,  and  that  the  prisoner,  one  of  the  trustees, 
should  take  it.  The  money  was  handed  by  the 
treasurer^  clerk  to  the  prisoner,  who  misappropriated 
it: — Held,  that  he  could  not  be  convicted  as  a  bailee, 
or  under  a  common  count  for  larceny,  of  stealing  the 
40/.  laid  as  the  money  of  the  treasurer.  The  Queen 
V.  Loose,  29  Law  J.  Rep.  (n.s.)  M.C.  182;  Bell's- 
C.C.  259. 

{%)  By  Bailee. 
[See  anU  (h).} 

(B)  Or  Fixtures. 
(a)  Lead  from  a  Shed  on  a  Wharf 

The  prisoners  stole  the  lead  gutters  of  some  brick 
and  timber  and  tile-made  sheds  built  on  a  wharf.  The 
indictment  charged  them  with  stealing  lead  fixed  to 
a  wharf: — Held,  that  the  conviction  whs  good,  as  the 
evidence  shewed  that  the  sheds  on  the  wharf  were 
part  of  the  wharf,  and  that  the  wharf  was  a  building 
within  the  menning  of  the  statute  7  &  8  Geo.  4.  c.  29, 
8.  44.  The  Queen  v.  Ride,  28  Law  J.  Rep.  (n.s.) 
M.C.  64 ;  Bell's  C.C.  87. 

(5)  Copper  Sundial  from  a  Post  in  the  Ground, 

To  steal  a  copper  sun-dial  attached  by  screws  to 
the  top  of  a  wooden  post  fixed  in  a  churchyard  is  an 
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offience  witbio  the  statute  7  &  8  Geo.  4.  c.  29.  s.  44. 
The  Qmmh  v.  Jones,  27  Law  J.  Rep.  (n.s.)  M.C.  171 1 
Dean.  &  B.  555. 

(C)  Valuablb  Seouritibs. 

A  person  may  be  convicted,  under  the  statute  7  & 
8  Geo.  4.  c.  29.  s.  5.  if  he  steal  scrip  certificates  of  a 
foreign  railiray  company,  as  the  statute  extends  to 
▼aluable  securities  for  the  shares  in  the  funds  of  a 
foreign  as  well  as  of  a  British  company.  The  Qiuen 
T.  SmUh,  25  Law  J.  Bep.  (ir.8.)  H.C.  31 ;  Dears. 
C.C.  561. 

(D)  Warrant  for  Dbliybrt  of  Goods. 

Steeling  a  pawnbroker's  duplicate  is  larceny.  It 
may  be  described,  in  an  indictment  for  larceny,  as  a 
wairant  for  the  delivery  of  goods ;  since  the  Pawn- 
broker's Act,  39  &  40  Geo.  3.  c.  99,  authorizes  and 
requires  the  pawnbroker  to  deliver  the  goods  to  the 
person  producing  the  ticket.  It  may  also  be  alleged 
to  be  a  pawnbroker's  ticket,  or  a  piece  of  paper ;  for 
it  is  evidence  of  title  to  a  specific  personal  chattel, 
the  property  in  possession  of  the  pawner,  and  con* 
sequently  does  not  come  within  the  common  law 
role,  that  larceny  cannot  be  committed  of  documents 
concerning  title  to  land  or  mere  choaes  in  action. 
The  Qmeen  v.  Morrison,  28  Law  J.  Rep.  (v.b.)  M.G. 
210 ;  Bell^  C.C.  158. 

(E)   BT  CLKRKB  and  SlRTANTS. 

(a)  When  Property  in  Master's  Possession, 

The  prisoner  was  employed  by  bankers  at  A  to 
manage  a  branch  for  them  at  the  town  of  B.  He 
provided  an  office  for  the  bank  in  his  own  house. 
The  office  was  furnished  by  the  bankers,  and  an  iron 
safe  provided  there  by  them.  There  were  duplicate 
keys,  the  bankers  kept  one  and  the  prisoner  another. 
It  was  the  duty  of  the  prisoner  to  receive  money 
from  customers  of  the  bank,  to  place  it  at  night  in 
the  safe^  to  pay  away  from  time  to  time  such  portions 
of  it  as  were  required  for  the  business  of  the  bank, 
to  pay  cheques,  to  pay  over  weekly  any  balance  not 
required  for  the  business  at  B,  and  to  send  in  weekly- 
accounts  to  the  bankers  at  A.  He  carried  on  the 
business,  receiving  and  paying  money  and  sending  in 
weekly  accounts.  In  auditing  his  accounts  a  defi- 
ciency of  8,000/.  was  discovered.  The  prisoner  ad- 
mitted that  he  had  taken  that  amount  of  money. 
There  was  no  other  evidence,  except  that  in  the  day- 
time money  was  sometimes  kept  in  a  drawer  in  the 
office.  The  jury  found  the  prisoner  guilty  of  larceny 
as  a  clerk  in  having  stolen  some  money  received  from 
customers,  which,  before  such  stealing,  had  been 
placed  in  the  safe,  and  made  the  subject  of  a  weekly 
account: — Held,  that  there  was  evidence  to  support 
the  conviction.  The  Qiuen  v.  Wright,  27  Law  J. 
Rep.  (n.s.)  M.C.  65 ;  Dears.  &  B.  431. 

(ft)  Of  the  Post  Cffiae. 

The  Post  Office  authorities  having  suspicions  of 
the  honesty  of  the  prisoner,  who  was  a  Bub>sorter  of 
letters  at  the  General  Post  Office,  London,  caused 
a  letter  containing  marked  money  to  be  prepared, 
directed,  sealed  and  stamped.  This  letter  one  in- 
spector delivered  in. at  the  window  of  the  outer  hall 
of  the  General  Post  Office  to  another  inspector,  who 
handed  it  over  to  a  third,  who  kept  it  locked  up  all 
nighty  and  on  the  following  morning  gave  it  to  a 


sorter  to  put  in  among  the  letters  which  the  prisoner 
had  to  sort  This  was  done.  The  prisoner  secreted 
the  letter,  opened  it,  and  the  marked  money  was 
found  on  him.  The  ordinary  mode  of  posting  letters 
at  Uie  General  Post  Office  is  by  putting  them  into 
the  letter-boxes  there.  It  did  not  appear  that  either 
the  inspector  who  received  the  letter  in  at  the  window, 
or  the  inspector  who  kept  it  all  night,  were  authorized 
by  the  course  of  their  official  duty  so  to  receive  or 
keep  letters: — Held,  that  this  letter  was  not  a  "poet 
letter  "  within  the  meaning  of  the  statute  1  Vict  c.  36, 
and  that  the  prisoner  could  only  be  found  guilty  of 
the  simple  larceny  of  stealing  the  money.  Ae  Queen 
▼.  Sh^herd,  25  Law  J.  Rep.  (n.b.)  M.C.  52;  Dean. 
C.C.  606. 

(F)  Indiotmbnt,  Eyidenoe  awd  Vbrdiot. 

(a)  Ownership  of  Property,  and  Election. 

When  circumstances  indicate  no  peculiarly  likelj 
place  of  deposit,  searching  in  the  drawers  and  boxes 
of  a  deceased  person  for  a  will,  and  finding  none,  is 
sufficient  j>rim<i/acie  evidence  that  there  is  no  will. 
The  Q;aeen  y.  John»on,  27  Law  J.  Rep.  (n.s.)  M.C. 
52;  Dears.  &  B.  340. 

Semble — ^if  articles  are  stolen  after  the  death  of 
the  owner,  and  he  has  made  a  will,  the  property  may 
be  laid  in  the  Ordinary  until  the  will  has  been  proved. 
Ibid. 

When  many  articles  are  cbai^ged  as  having  been 
stolen,  and  there  is  direct  evidence  fixing  the  time 
when  some  were  stolen,  but  the  evidence  as  to  the 
time  when  the  residue  were  taken  is  of  an  indefinite 
character,  the  prisoner  cannot  compel  the  prosecutor 
to  elect  upon  which  articles  he  will  proceed.   Ibid. 

(5)  OmviCtiQn  for  Laroeny  on  Evidence  of  Embe^^ 

zUment. 

A  person  indicted  for  stealing  cannot  be  convicted 
of  stealing  on  evidence  shewing  him  guilty  of  em- 
bezzlement, though  he  might  on  such  evidence  on 
the  same  indictment  have  been  convicted  of  embez- 
zlement The  Qiutn  v.  QorbuU,  26  Law  J.  Rep.  (h.s.) 
H.C.  47;  Dears.  &  B.  166. 

(e)  Disproving  Prisoner's  Siatem/ewts. 

Where  a  prisoner  was  convicted  of  stealing  some 
articles  of  dress,  and  the  evidence  against  him  con- 
sisted of  proof  that  he  was  in  possession  of  the  pro- 
perty recently  after  it  had  been  stolen,  that  he  had 
sold  it  openly  in  a  public-house;  and  on  his  arrest 
stated  to  Uie  constable  that  C  and  D  brought  the 
things  to  his  house,  and  that  W,  who  was  at  his 
house,  would  say  that  that  was  true;  that  C,  D  and  W 
were  persons  known  to  the  constable,  and  might  have 
been  produced  as  witnesses,  but  were  not  called ;  and 
inquiry  was  made  of  W,  but  the  result  of  the  inquiry 
was  not  given  in  evidence: — Held,  that  the  con- 
viction was  good ;  and  that  it  was  not  incumbent  on 
the  prosecution  to  call  the  persons,  to  whom  the  pri- 
soner had  referred,  to  disprove  his  statement.  The 
QttiOen  V.  Wilson,  26  Law  J.  Rep.  (m.s.)  AI.C.  45 ; 
Dears.  &  B.  157. 

((2)  Verdict  of  Ouilty  and  Receiving. 

The  statute  11  &  .12  Vict  c.  46.  has  made  the 
crime  of  an  accessory  before  the  &ct  to  a  felony  a 
substantive  felony,  and  such  accessory  may  be  in- 
dicted, tried,  convicted  and  punished,  though  the 
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principal  feTon  has  not  been  tried  or  has  been 
acquitted.  Inhere  is  no  inconsistency  in  finding  a 
person  indicted  guilty  both  on  the  count  for  stealing 
goods,  and  also  for  receiving  them  knowing  them  to 
hare  been  stolen  ;  for  the  same  person  may  well  be 
an  accessory  before  the  fact  to  the  larceny  and  also 
a  receiver.  The  Queen  v.  Hughes,  29  Law  J.  Bep. 
(n.s.)  M.C.  71 ;  Bell's  C.C.  242. 


LEASE. 


[Liability  of  Assignees  of  Insolvent  Lessee  under 
the  Lease,  see  Nbgliqencb — Effect  of  Surrender  of 
Term  on  Mortgageof  Fixtures, see Mortgaoi.  And 
see  Mime. — The  Registration  of  Long  Leases  in 
Scotland,  and  Assignations  thereof,  provided  for  by 
20  &  21  Vict.  c.  26.] 

(A)  Proof  of  Demise  and  Diolaration  of 

Trust, 
(b)  aorbbments  fob:  construotiom  of. 
(C)  For  Lives. 

(D)  ECOLBSIASTIOAL  LEASES. 

(R)  Building  Leases. 

(F)  Renewal  or. 

(G)  Assignments. 

(H)  Cancellation  AFTBB.  Entry. 
(I)  Forfeiture. 

(a)  Breath  of  Covenanti. 

(6)  Waiver, 

(c)  Re-entry. 

(d)  Belief  c^aintt, 

(K)  Covenants  in  :  Construction  of. 
( a )  Quiet  Enjoyment, 
(b\  Rent. 

(e)  Fixtv/res, 
{d)  Repairs, 
{e)  Custom. 

If)  Determination  of  Demise, 
( g)  Parties  to  Sue  on. 


(A)  Proof  of  Demise  and  Declaration  of 

Trust. 

The  first  count  of  the  declaration  claimed  rent  due 
from  the  defendant  to  the  plaintiff,  on  a  demise  under 
seal.  The  second  count  was  for  use  and  occupation, 
and  the  third  for  money  due  on  accounts  stated. 
The  defendant  pleaded,  first,  a  traverse  of  the  demise. 
Thirdly,  that  before  the  action  the  plaintiff  became 
bankrupt,  that  assignees  were  appointed,  and  that  the 
debts  in  the  declaration  mentioned  became  due  to  the 
plaintiff  before  bankruptcy.  Replication,  that  the 
plaintiff,  as  trustee  of  J  S  demised,  and,  as  trustee, 
permitted  the  defendant  to  use  the  premises,  and 
that  the  accounts  were  stated  and  the  monies  due  to 
the  plaintiff  as  such  truotee,  and  that  before  bank- 
ruptcy he  had  no  beneficial  interest  therein,  and  now 
sued  as  such  trustee: — Held,  first,  that  the  demise 
was  proved  by  production  of  the  counterpart  lease 
executed  by  the  defendant.  Secondly,  that  the  plain- 
tiff was  not  bound  by  his  replication  to  prove  a  decla- 
ration of  trust  from  J  S,  under  the  7th  section  of  the 
Statute  of  Frauds ;  but  that  it  was  sufficient  for  him 
to  negative  the  title  of  his  assignees  by  any  other 
proof  that  he  was  not  beneficially  interested  in  the 
subject-matter  of  the  action.    Houghton  v.  Kcmig, 


25  Law  J.  Rep.  (n.s.)  C.P.  218;  18  Com.  B.  Rep. 
285. 

(B)  Agreement  for:  Construction  of. 

By  an  agreement  in  writing  plaintiff  agreed  to  take 
of  defendant  a  farm  at  a  yearly  rent,  the  pUintiff 
paying  all  rates  and  taxes,  &c,  and  agreeing  to  keep 
the  buildings  in  repair,  the  defendant  agreeing  to  find 
bricks,  &c.  for  such  repairs,  and  to  lay  out  a  sum  of 
money  in  repairs;  '*the  tenancy  to  commence  from 
the  29th  of  September  next,  for  a  term  of  eight 
years,  subject  to  a  lease,**  to  be  drawn  up  by  tha 
defendant's  solicitor: — Held,  no  breach  of  this  agree- 
ment, that  defendant  did  not  before  or  on  the  said 
29th  of  September,  or  at  any  time  subsequently,  give 
to  plaintiff  possession  of  the  said  farm,  or  enable  him 
to  enter  thereon.  Drury  v.  Mcumamara,  25  Law  J. 
Rep.  (n  s  )  Q.B.  5 ;  5  E.  &  B.  612. 

By  memorandum  of  agreement  between  F,  a  re- 
ceiver appointed  by  the  Court  of  Chancery,  and  the 
defendant,  F  agreed  to  let  and  the  defendant  to  take 
certain  land  witii  a  mill  and  other  buildings  then  upon 
it,  as  shewn  in  a  plan  indorsed,  to  hold  for  twenty-one 
years,  at  the  rent  of  42Z.,  payable  quarterly.  It  was 
further  sgreed  that,  as  soon  as  the  agreement  should 
be  sanctioned  by  the  Court,  or  it  should  be  ascer- 
tained that  the  sanction  was  unnecessary,  a  lease  of 
the  mill  and  premises  should  be  executed  by  F  and 
the  defendant,  for  the  period  above  stipulated,  and 
that  the  lease  should  contain  covenants  by  the  defen- 
dant to  pay  the  rent  in  the  manner  before  mentioned, 
damage  by  fire  excepted ;  also  during  the  term  to 
keep  the  premises  in  repair,  and  to  deliver  up  pos- 
session of  them  and  all  the  present  additions  and 
improvements  (but  not  including  any  buildings  not 
shewn  on  the  plan,)  in  good  repair,  damage  by  fire 
excepted.  The  defendant  occupied  for  some  years 
after  the  agreement,  and  erected  new  buildings  in 
addition  to  those  existing  at  the  date  of  the  agree- 
ment, but  no  lease  was  ever  executed.  A  fire  having 
destroyed  part  of  the  old  buildings, — ^Held,  that  the 
defendant  occupied  as  tenant  from  year  to  year  on 
such  of  the  terms  of  the  proposed  lease  as  were  ap- 
plicable to  a  yearly  tenancy,  and  that  by  these  tenns 
the  entire  rent  was  not  suspended  by  the  damage 
done  by  the  fire,  but  that  the  defendant  was  entitled 
to  an  abatement  proportionate  to  the  part  of  the  pre- 
mises destroyed,  until  they  were  restored  by  the 
lessor.  Held,  also,  (Crompton,  J,  doubting,)  that 
the  new  buildings  were  to  be  excluded  in  calculating 
this  proportionate  abatement.  Dennett  v.  Ireland, 
28  Law  J.  Rep.  (n.s.)  Q.B.  48;  E.  B.  &  £.  826. 

The  plaintiff,  by  certain  building  articles  under 
seal,  covenanted  with  £  that  he  would  from  time  to 
time  and  so  soon  as  E,  his  executors,  &c.,  should 
have  erected  one  or  more  of  the  messuages  thereby 
agreed  to  be  built  by  him,by  indenture  or  indentures 
of  lease,  demise  unto  the  said  E,  his  executors,  &c., 
the  whole  or  such  part  of  certain  land  therein  de- 
scribed whereon  one  or  more  of  the  said  messuages 
should  be  so  built,  firom  the  25th  of  September  then 
last  past,  for  the  term  of  ninety-eight  years  thence 
ensuing,  at  certain  rents  which  were  to  be  so  appor- 
tioned that  the  yearly  rent  on  any  lease  to  be  so 
granted  as  aforesaid  should  not  exceed  one-sixth  of 
the  yearly  value  of  the  land  and  buildings  to  be 
demised,  reckoning  such  value  upon  the  said  land 
and  buildings  when  completely  finished  and  fit  for 
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habitation,  with  a  proviso  that  if  the  yearly  rent  or 
rents  to  be  reserTed  by  the  lease  or  leases  to  be 
granted  of  any  part  only  of  the  piece  of  ground 
agreed  to  be  demised  should  amount  to  the  full 
yearly  rents  agreed  to  be  reserved,  then  the  remainder 
of  the  said  piece  of  ground  should,  when  and  as  the 
same  should  be  built  upon,  be  leased  together  with 
the  buildings  thereon,  at  a  peppercorn  rent  only. 
The  articles  contained  a  covenant  by  E  with  the  plain* 
tifis  to  pay  the  yearly  rents  so  agreed  to  be  reserved, 
to  accept  such  leases,  and  also,  until  the  said  piece 
of  ground  and  the  buildings  to  be  erected  should 
be  leased,  to  pay  for  the  same  the  said  yearly  rents 
agreed  to  be  reserved  in  the  leases  to  be  granted  as 
aforesaid.  There  was  also  in  the  articles  a  proviso  for 
re-entry  by  the  plaintiff  in  case  of  non-payment  of 
the  yearly  rents  thereby  or  by  the  said  leases  to  be 
granted  as  aforesaid  to  be  reserved.  E  afterwards 
assigned  his  interest  in  the  said  building  articles  to 
the  defendant,  who  erected  certain  messuages  on  part 
of  the  said  land,  and  then  assigned  his  interest  in  the 
said  articles  to  W,  having  paid  to  the  plaintiff  all 
the  rent  due  under  the  said  articles  up  to  the  time 
of  such  last-mentioned  assignment: — Held,  that  the 
said  building  articles  did  not  amount  to  an  actual 
demise.  Held,  that  the  defendant  had  not  become 
a  yearly  tenant  to  the  plaintiff,  as  no  such  tenancy 
could  be  implied  by  the  payment  he  had  made,  and 
that  therefore  the  defendant  was  not  liable  for  the 
rent  due  under  such  building  articles  subsequently  to 
the  assignment  to  W.  Semble — that  the  defendant 
after  entry  under  the  assignment  from  E  became  a 
tenant  at  will,  but  not  on  the  terms  of  paying  rent, 
but  of  only  paying  collaterally  to  such  tenancy  the 
sum  which  E  had  agreed  by  the  building  articles  to 
pay.  The  Marqms  of  Camden  v.  BaUtrbwry,  28 
Law  J.  Rep.  (n.s.)  C.P.  187;  5  Com.  B.  Rep.  N.8. 
808. 

An  agreement  for  a  lease  contained  a  stipulation 
that  the  tenancy  should  continue  until  after  two 
years*  notice  to  quit  had  been  given.  The  tenant 
occupied  the  farm,  paid  rent  for  some  years,  but  no 
lease  was  executed : — Held,  that  it  could  not  be  im- 
plied that  the  stipulation  as  to  the  two  years*  notice 
to  quit  was  one  of  the  terms  under  which  the  tenant 
held.     Tooher  v.  Smith,  1  Hurl.  &  N.  732. 

An  agreement  to  let  a  &rm  leas  a  stated  number 
of  acres  will  be  supported  in  equity,  though  the  lands 
to  be  excepted  were  not  specified.  Jtnkins  v.  Oreen, 
28  Law  J.  Rep.  <ir.8.)  Chanc.  817;  27  Beav.  437. 

A  rector  agreed  to  let  a  farm,  except  87  acres, 
with  liberty  to  plant  not  more  than  10  acres  of  land. 
The  tenant  took  possession,  but  before  the  lease  was 
executed  disputes  arose  respecting  the  lands  to  be 
taken  by  the  rector;  and  upon  a  bill  filed  by  him 
against  the  tenant  for  a  specific  performance  of  the 
-agreement, — Held,  that  the  rector  had  a  right  to 
select  the  lands  to  be  reserved  as  the  lease  had  not 
been  executed,  but  that  had  it  been  executed  the 
rector  could  not  have  taken  any  lands  without  the 
concurrence  of  the  tenant.     Ibid. 

Held,  also,  that  the  right  of  selection  must  be 
exercised  so  as  not  to  prevent  the  useful  and  bene- 
ficial occupation  of  the  rest  of  the  farm  ;  and  with 
these  declarations  a  decree  was  made  for  a  specific 
performance  of  the  agreement.     Ibid. 

Upon  the  construction  of  an  agreement  between 
landlord  and  tenant  for  the  lease  of  a  fiirm  for  a  term 


of  years,  at  a  yearly  rent  of  40^,  payable  quarterly, 
free  of  all  outgoings: — Held,  reversing  the  decision 
of  one  of  the  Vice  Chancellors,  that  the  word  *' out- 
goings'* included  the  land-tax  and  tithe  commutation 
rentcharge.  Parith  v.  Sleeman,  29  Law  J.  Rep.  (n.s.) 
Chanc.  96,  58 ;  1  De  6ex,  F.  &  J.  326  ;  1  Giff.  238. 

Where  a  lessee,  by  an  agreement  for  a  lease,  stipu- 
lated that  he  would  not  assign  other  than  to  a  respon- 
sible person,  to  be  approved  of  by  the  lessor,  and  not 
to  assign  by  way  of  mortgage  or  deposit  for  money 
to  be  lent,  and  declared  that  other  provisions  usually 
inserted  in  leases  of  similar  property  should  be  intro- 
duced into  the  lease, — it  was  held,  that  the  agree- 
ment would  sanction  the  extension  of  a  proviso  for 
re-entry  by  the  lessor  if  the  lessee  should  become 
bankrupt  or  insolvent,  or  make  any  assignment  for 
the  benefit  of  his  creditors,  or  if  any  sale  or  assign- 
ment of  the  premises  should  be  attempted  under  any 
execution  against  the  lessee.  Havnu  v.  BwmtU^  29 
Law  J.  Rep.  (n.s.)  Chanc.  289 ;  27  Beav.  500. 

An  agreement  was  made  between  A  and  B,  that  A 
should  grant  to  B  a  lease  of  a  certain  fium,  upon  the 
same  terms  as  those  contained  in  a  lease  already 
granted  by  A  to  C,  and  that  B  should  be  at  liberty 
to  repair  and  alter  the  farm  buildings,  and  that  A 
should  fi  nd  or  pay  for  the  requisite  materials.  B  was 
let  into  possession,  and  paid  rent  for  some  years,  but 
no  lease  was  granted,  and  ultimately  he  filed  a  bill 
for  specific  performance,  and  an  account  of  and  pay- 
ment for  materials.  A  objected  that  B  had  com- 
mitted breaches  of  covenant,  which  would  have 
entitled  A  to  determine  the  lease.  The  Court,  being 
of  opinion  that  it  was  doubtful  whether  A  could, 
under  the  circumstances  of  the  case,  have  determined 
the  lease  for  breaches  of  covenant,  decreed  specific 
performance,  but  ordered  the  lease  to  be  ante-dated 
so  that  the  question  might  be  tried  at  law.  lAUU  t. 
Z^,  3  De  Oex  &  J.  204. 

Whether  a  covenant  to  insure  in  such  an  office  as 
the  lessor  shall  name  is  broken  by  non-insurance, 
where  the  lessor  has  not  been  asked  to  name  and  has 
not  named  any  office — quart.    Ibid. 

Held,  that  though  the  claim  for  materials  might 
be  a  mere  money  demand,  yet  as  the  Court  decreed 
specific  performance  of  the  main  part  of  the  agree- 
ment, it  had  jurisdiction  to  give  relief  in  respect  of 
this  claim  also.    Ibid. 

The  bill  was  dismissed  with  costs  in  the  court 
below.  On  appeal,  the  defendant,  whose  harsh  and 
unreasonable  conduct  had  made  the  suit  necessary, 
was  ordered  to  pay  the  whole  costs,  including  the 
co&ts  of  the  appeal.    Ibid. 

A  landlord  had,  in  1827,  agreed  to  grant  his  tenant 
a  lease,  but  none  had  been  granted,  though  the 
tenant  had  been  in  possession.  On  a  bill  by  the 
tenant  for  specific  performance,  the  landlord  set  up 
by  way  of  defence  that  the  tenant  had  committed 
waste.  The  Court  directed  the  lease  to  be  executed 
as  ante-dated,  and  the  question  of  waste  to  be  tried 
at  law.     PfyynU  v.  Fortune,  27  Beav.  893. 

Under  a  contract  for  a  lease  of  a  mill,  to  contain 
^all  usual  and  necessary  covenants  and  provisoes,'* 
and  particularly  a  covenant  on  the  part  of  the  lessee 
to  keep  the  mill  in  good  tenantable  repair: — Held, 
that  the  leasee  was  not  entitled  to  have  introduced 
into  the  covenant  the  words  "damages  by  fire  or 
tempest  only  excepted.*'  Shcarp  v.  MilUgan  (No.  2)» 
23  Beav.  419. 
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In  1843,  tenants  in  poaamwon  agreed  to  take  a 
lease  of  a  mill,  with  the  gaebouae  and  apparatcuy  aa 
the  same  were  then  occupied  by  them,  for  twenty* 
one  years  from  1841.  In  settling  the  lease  in 
chambers,  they  insisted  on  having  a  schedule  of 
landlord's  fixtures,  on  the  ground  of  their  having 
placed  tenants*  fixtures  on  tiie  premiseB,  and  they 
sought  to  exclude  the  gasworks  set  up  by  them.  It 
did  not  appear  when  they  were  placed  and  set  up. 
The  Court  refused  to  insert  the  schedule  or  the 
exception.     Ibid. 

The  defendant  agreed  to  grant  the  plaintiff  a  coal 
lease  for  twenty-one  years;  the  only  rent  reserved 
was  dependent  on  the  quantity  raised,  and  was  made 
payable  quarterly.  The  Court  held,  on  the  construc- 
tion of  the  contract,  that  the  plaintiff  was  bound  to 
commence  working  immediately  and  to  proceed  ooib> 
tinuonsly.    ISicBrp  v.  Wright,  28  Beav.  150. 

(C)  FobLitbs. 

A  lease  for  three  lives  contained  a  covenant  that 
in  case  the  lessee  should,  upon  the  decease  of  either 
of  the  eettuit  qtie  vie  (naming  them),  be  desirous  of 
taking  a  renewed  lease  for  another  life,  and  should 
nominate  a  person  in  the  room  of  the  deceased  oettmi 
que  vie,  the  lessor  or  the  person  entitled  in  reversbn 
would  execute  a  further  lease  for  the  lifo  of  the  person 
so  to  be  nominated,  and  the  lives  of  such  of  them, 
the  original  cettudt  que  vie,  as  should  be  then  living, 
and  of  the  survivors  and  survivor  of  them,  at  and 
under  the  same  yearly  rent,  and  with  and  subject  to 
such  and  the  same  covenants,  provisoca  and  agree- 
ments, ^'including  this  present  oovenant,**  as  were 
therein  contained: — Held,  that  this  was  a  covenant 
for  perpetual  renewal,  and  must,  mmlaHi  nmUmdii, 
be  entered  into  by  the  reversioner  for  the  time 
being  on  every  fresh  renewal,     ffare  ▼.  Bwrget, 

27  Law  J.    Rep.   (n.s.)  Chanc   86;    4  Kay  & 
J.  45* 

A  devise  was  made  to  trustees  and  th^r  heirs,  upon 
trust  for  an  illegitimate  penon  and  his  heirs.  Upon 
the  death  of  the  cef<«s  que  tnult  without  heirs, — 
Held,  under  the  7  Will.  4.  &  1  Vict  c.  26.  a  6,  that 
a  freehold  lease  for  lives  passed  to  the  Crown  under 
an  administration  taken  out  by  the  Solicitor  of  the 
Treasury ;  and  that  the  trustees  and  their  heirs  took 
no  interest  as  special  occupants  in  the  property. 
Btynolde  v.  Wright,  27  Law  J.  Rep.  (n.s.)  Chanc. 
892;  25  Beav.  100. 

(D)   EOCLBSIASTIOAL  LkASSS. 

Glebe  lands  which  have  been  usually  let  on  lease 
by  incumbents  are  not  within  the  5  Vict.  sess.  2. 
c.  27.  JenlamM  v.  Qreen,  28  Law  J.  Rep.  (n.s.) 
Chanc.  822. 

The  statutes  Vict.  sees.  2.  c.  27,  for  better  enabling 
incumbents  of  ecclesiastical  benefices  to  demise  the 
lands  belonging  to  their  benefices  upon  fanning  leases, 
does  not  abridge  any  right  of  leasing  formerly  enjoyed 
by  the  incumbents.  Qreen  v.  Jenkine,  29  Law  J. 
Rep.  (n.8.)  Chanc.  505 ;  1  De  Gex,  F.  &  J.  454: 

28  Law  J.  Rep.  (n.s.)  Chanc.  817,  820,  822;  27 
Beav.  437,  440 ;  28  Beav.  87. 

If  a  farmer  contracts  with  a  rector  for  a  lease  of 
glebe  lands,  the  Court  will  not  assume  that  both 
parties  had  an  enabling  statute  present  in  their  minds, 
and  modify  the  express  terms  of  the  agreement,  to 
make  it  conform  with  the  provisions  of  the  statute. 


JenkmM  ▼.  Qrtm,  28  Law  J.  Rep.  (ic.8.)  Chane.  810$ 
27  Beav.  440. 

Where  an  agreement  had  been  made  by  a  rector 
to  gmnt  a  lease  of  glebe  lands,  at  a  rent  to  be  paid 
half-yearly,  the  Court  will  not  vary  the  agreement 
in  accordance  with  the  provisions  of  the  5  Vict.  sess.  2. 
c  27,  and  direct  the  rent  to  be  paid  quarterly.    Ibid* 

A  decree  was  made  for  the  specific  performaace  of 
a  lease  of  glebe  lands.  The  decree  was  duly  eoroUed; 
it  was,  however,  subsequently  found,  that  the  agre^ 
ment  and  the  statute  enabling  incumbents  to  grant 
leases  of  their  glebe  did  not  conform : — Held,  no^ 
withstanding  tlM  previous  proceedings,  that  the  bill 
must  be  dismissed,  but  without  costs.    Ibid. 

(E)  Buildivo  Leasbs. 

Sir  R  S,  in  1845,  demised  to  W  8  three  pieees  of 
land,  marked  A,  B  and  C,  for  a  term  of  999  year^ 
W  8  covenanting  not  to  build  on  the  piece  nciarked 
C,  except  in  a. certain  manner.  W  8  aold  to  the 
plaintiff  a  house  built  on  part  of  the  piece  marked 
A,  representing  that  by  his  lease  h«  was  prevented 
from  building  on  C  so  as  to  interrupt  the  sea  view 
from  A  W  8  also  granted  an  underlease  of  part  of 
B  to  J  H,  making  similar  representationsi,  and  by  the 
underlease  W  8  covenanted  to  obsorve  the  leasee^ 
covenants  in  the  original  lease,  and  effectually  to 
indemnify  J  H,  his  executors,  admimskrators  and 
assigns,  therefrom,  &e.  This  underlease  was  aftct- 
waids  assigned  to  the  plaintiff.  W  8  subsequenily 
flfuirendered  the  original  lease,  and  obtained  another 
lease  not  containing  the  restrictive  covenants.  Upoa 
W  8  proceeding  to  build  on  the  piece  G,  not  in 
accordance  with  the  covenants  in  the  original  leasee 
the  plaintiff  filed  a  bill  for  an  injunction,  and  it  was 
held  by  Wood,  V.C.  that  the  plaintiff  was  entitled 
to  an  injunction  on  the  equity  arising  from  the  parol 
representations  of  W  8  to  J  H  and  his  subsequent 
conduct  Upon  appeal,  by  W  8,  this  decision  was 
afilirmed,  not  only  on  the  equitable  ground  as  to  the 
representations  dT  W  8,  but  also  bMause  the  cove* 
nants  in  the  underlease  to  observe  those  in  the 
original  lease  had  the  same  effect  as  if  those  original 
covenants  had  been  repeated  in  the  underlease^ 
Piggott  V.  StraUon,  29  Law  J.  Rep.  {v.8.)  Chanc  8; 
Johna  841;  1  De  Gex,  F.  &  J.  S3. 

A  builder  agreed  to  take  some  land  on  a  building 
lease,  and  to  erect  houses  within  a  specified  period, 
the  landowner  making  him  certain  advances.  There 
was  a  clause  of  forfeiture  in  default  of  their  being 
completed  within  the  time.  Relief  against  a  forfei- 
ture was  refused  to  the  builder,  it  appeartng  that  the 
landowner  had  fully  performed  his  part  of  the  con- 
tract.    Oroft  V.  Goldtmd,  24  Beav.  812. 

(F)  Rbnewal  of. 

By  an  indenture,  dated  in  1539,  lands  were  con- 
veycNi  by  J  C  to  the  corporation  of  G  for  charitable 
purposes,  subject  to  a  covenant  by  the  corporation 
that  whenever  a  certain  term  of  ninety-nine  yean 
then  vested  in  certain  parties  in  respect  of  a  particular 
farm  should  expire,  then  if  any  one  of  the  heirs  of 
the  body  of  M  W  should  make  request  to  the  cor- 
poration within  one  year  after  the  fimn  should 
"fortune  to  be  void,"  then  and  so  often  as  any  such 
chance  should  fall  the  corporation  should  grant  a 
new  lease' of  the  farm  to  such  heir  for  thirty-one 
years,  reserving  20  marks  rmt  and  20  marks  fine^  and 
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to  eontiote  from  time  to  time  for  erermore  if  anj 
•ach  request  within  that  time  should  be  made  at  the 
end  of  oTery  tease.  In  1728  a  decree  of  the  Court 
of  Chancery  was  made  ordering  the  corporation  to 
gmnt  a  new  lease  according  to  the  covenant,  and 
in  17S1  another  decree  of  the  Court  was  made  sup- 
plementary to  the  former,  but  in  these  suits  no 
question  of  perpetuity  was  dealt  with,  the  Attorney 
Ueneml  was  no  party,  and  the  corporation  did  not 
dispute  the  right  of  renewal.  Successiye  leases  were 
made  by  the  corporation,  the  last  being  granted  in 
1815.  Held,  first,  that  the  covenant  did  not  creato-a 
title  in  the  nature  of  an  estate  tail,  either  legal  or 
equiteble ;  secondly,  that  it  was  intended  to  confer  a 
right  on  the  persons  who  at  the  expiration  of  each 
succesBiTe  lease  should  for  the  time  being  answer  the 
description  of  heir  of  the  body  of  M  W,  and  was  void 
as  tending  to  a  perpetoity ;  and,  thirdly,  that  the 
decrees  of  1723  and  1731  being  made  in  suits  not 
lairing  the  question  of  perpetoity,  and  to  which  the 
Attorney  General  was  not  a  party,  did  not  establish 
the  validity  of  the  covenant  Hope  v.  ike  Cerporcb- 
turn  of  OlowxHer,  26  Law  J.  Rep.  (n.s.)  Chanc  145; 
7  De  Gex,  M.  &  O.  647. 

In  a  lease  for  twenty-one  years  was  contained  a 
eovenant,  on  the  part  of  the  lessor,  upon  the  expirap 
tion  of  the  term,  provided  all  arrears  of  rent  should 
Ifaen  have  been  paid,  and  all  the  covenante performed, 
at  the  request  in  writing  of  the  leasee,  to  grant  a 
lease  for  a  further  term  of  twenty-one  years,  and  so 
ftmn  time  to  time  upon  the  expiration  of  every  sub- 
sequent term  of  twenty-one  years,  provided  sudi 
lequest  in  writing  should  be  given.  The  lease  con* 
tained  covenants  to  repair  and  insure.  At  the  ex* 
piration  of  the  first  term,  a  renewed  lease  was  granted 
for  twenty-one  years,  with  a  similar  covenant  for 
renewal.  Upon  the  expiration  of  this  second  term, 
some  buildings  erected  by  the  lessee  were  out  of 
repair  and  required  to  be  rebuilt;  and  during  the  term 
the  property  had  been  left  fbr  four  days  uninsured. 
All  arrears  of  rent  were  paid;  and  a  request  was 
made  to  the  lessor  to  grant  a  renewed  lease,  but  this 
was  refused.  In  a  suit  by  the  lessee  for  specific  per- 
formance of  the  covenant  for  renewal,  it  was  held 
(aflirming  the  decision  of  one  of  the  Vice  Chancellors), 
that  in  consequence  of  the  breach  of  the  covenant  to 
repair,  the  lessee  was  not  entitled  to  a  renewal  of 
the  lease.  /o6  v.  Banitter,  26  Law  J.  Bep.  (h.s.) 
Chanc  125;  2  Kay  &  J.  874. 

Where  a  person  bound  by  a  covenant  to  renew 
a  lease  if  required  **  at  the  costs  and  charges  in  all 
things"  of  the  lessee,  subsequently  devised  the  land 
in  stijct  settlement,  and  died  pending  the  arrange- 
ments for  a  renewal,  leaving  the  person  first  entitled  to 
an  estate  of  inheritance  under  his  will  an  infant,  so 
that  it  was  necesnary  to  institute  a  suit  in  Chancery  to 
obtoin  a  renewal  of  the  lease: — Held,  that  the  costs 
f»f  the  suit  must  be  paid  out  of  the  estate  of  the 
covenantor,  because  it  had  been  rendered  necessary 
fay  his  own  act  done  subsequently  io  entering  into  the 
covenant.  Wortham  v.  Lord  Daere,  2  Kay  &  J. 
437. 

Demise  for  seven  years,  with  a  proviso  that,  not- 
withstanding anything  before  contained,  if  notice 
should  not  be  given  to  determine  the  lease  at  the 
end  of  the  seven  years,  it  should  be  considered  a 
lease  upon  the  same  covenante  from  year  to  year 
nntil  notice  to  determine  it : — ^Held,  that  tbe  demise 


continued  after  the  seven  years  until  put  an  end  to 
by  notice,  and  that  the  covenante  continued  binding. 
Bfxtwn  V.  Trumper,  26  Beav.  11. 

(6)  Assignment  of. 

A  mining  lease  conteined  a  covenant  by  the  lessee 
not  to  assign  without  the  consent  of  the  leaser.  The 
lessee  made  an  agreement  with  three  other  persons 
to  give  up  his  right  in  tbe  lease  to  them,  and  to 
execute  lUl  necessary  deeds  to  carry  the  arrange* 
ment  into  efiect,  and  that  in  the  mean  time  the 
agreement  should  have  the  same  force  as  if  such 
deeds  had  been  executed.  No  consent  of  the  lessor 
had  been  obtained,  nor  were  any  such  deeds  exe- 
cuted. The  three  entered  into  possession  and 
worked  the  mines^  and  after  a  time  the  three 
aasigoed  all  their  interest  in  the  mines  and  other 
property  comprised  in  the  lease  to  a  man  of  straw : 
—Held  (oveiTuling  a  decision  of  the  Master  of  the 
Bolls),  that  the  three  being  mere  equiteble  assignees 
of  the  lease  were  not  liable  to  the  lessor  for  the  rente 
and  covenante  in  the  original  lease  for  the  time  they 
were  in  possession  of  the  property  demised.  Cox  v. 
Biehop,  26  Law  J.  Bep.  (n.8.)  Chanc.  389. 

The  relation  between  landlord  and  tenant  is  legal 
and  not  equiteble.    Ibid. 

(H)  Cancbllatiov  AFTis  Entrt. 

An  action  of  debt  for  rent  may  be  maintained, 
notwithstanding  the  cancellation  of  the  deed  of 
demise  by  mutual  consent  after  entry,  and  after  the 
rent  accrued  due.  Ward  v.  Lumley,  29  Law  J.  Bep. 
(h.8.)  Exch.  322 ;  5  Hurl.  &  N.  87. 

On  an  issue  on  the  plea  of  nan  demieU,  the  deed 
in  a  cancelled  stete  is  admissible  to  prove  the 
demise.    Ibid. 

(T)  FOBFIITUIll. 

(a)  Brea^  of  CovencaUe. 

A  lease  for  years  of  the  Opera  House  in  the  Hay- 
market  from  C  to  L  conteined  covenante  by  L  that 
he  would  not  convert  the  said  Opera  House,  or  any 
part  thereof,  to  any  other  use  than  for  acting  or 
performing  operas,  plays,  concerte,  balls,  masque- 
rades, assemblies,  and  such  theatrical  and  other 
public  entertainmente  as  had  been  usually  given 
therein,  but  should  and  would  use  his  utmost  endea- 
vours to  improve  the  same  for  that  use  and  purpose ; 
and  also  that  the  said  L  should  not  nor  would,  at 
any  time,  without  the  licence  and  consent  in  writing 
of  the  said  C,  grant  away,  assign,  or  let,  charge  or 
dispose  of  the  boxes  or  stells  (with  certein  excep- 
tions) for  any  term  or  number  of  years,  or  for  any 
longer  period  than  one  year  or  season,  nor  grant 
any  seat  or  right  or  privilege  of  admission  to  the 
said  Opera  House  to  any  person  for  a  longer  period 
than  one  year  or  season,  nor  charge  or  encumber 
the  said  Opera  House,  or  the  income  thereof,  or  the 
term  thereby  granted,  or  either  of  them,  or  anj 
part  thereof  respectively  by  mortgaging  the  same  or 
granting  any  renteharges,  or  any  other  incumbrance 
or  incumbrances.  The  lease  further  contained  a 
clause  of  re-entry  for  a  forfeiture  of  the  lease  at  any 
time  for  non-compliance  with  the  above  covenants. 
Since  the  season  of  1852  the  Opera  House  had  not 
been  opened  for  entertainmente  of  any  sort,  but  it 
had  not  been  converted  to  any  other  uses  than  those 
contemplated  by  the  lease ;  and  it  appeared  that  ite 
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not  haying  been  opened  was  injurious  to  the  prcv- 
perty.  By  an  indenture,  dated  the  Ist  of  August 
1852,  L,  to  secure  a  debt  of  2,500 A  and  interest, 
granted  and  demised  sixteen  boxes  and  certain  stalls 
with  admission  at  all  seasonable  timM,  to  H,  from 
the  Ut  of  February  then  next  ensuing,  or  from  such 
subsequent  day  in  1858  from  which  the  said  Opera 
House  should  be  first  opened  for  operas  or  other 
theatrical  entertainments,  and  thenceforth  for  the 
ftiU  term  of  one  year,  to  be  computed  from  that 
day :  Provided,  that  if  the  Opera  House  should  not 
be  opened  during  1853,  then,  in  substitution  for  and 
not  in  addition  to  the  said  term,  the  same  should 
commence  on  the  first  day  fbr  public  peribrmance 
in  any  ensuing  year,  and  should  continue  for  one  year 
from  that  day.  There  was  also  a  proviso  for  re- 
demption on  payment  of  the  principal  sum  of 
2,600/.  and  interest.  In  the  same  year,  1852,  L 
gave  several  warrants  of  attorney  to  H  to  secure 
bond  fide  debts  due,  and  amongst  them,  one  of  the 
6th  of  October,  the  defeaxance  to  which  recited  the 
above  indenture  of  the  1st  of  August,  and  that  it 
had  been  agreed  that  the  warrant  of  attorney  was 
given,  and  that  the  judgment  thereby  to  be  entered 
up  immediately  was  entered,  as  a  concurrent  secu- 
rity  for  the  better  securing  the  payment  of  290/., 
part  of  the  principal  sum  and  interest,  upon  the 
stud  Ist  of  February  as  mentioned  in  the  said  in- 
denture, and  that  execution  was  not  to  be  taken 
out  until  default  in  payment  of  the  said  290/. 
Judgment  was  signed  on  the  20th  of  October  1852, 
and  afterwards  duly  registered.  Between  July  and 
October  1854  a  correspondence  took  place  between 
M,  the  agent  of  C,  and  the  solicitors  of  L,  with 
reference  to  the  payment  and  receipt  of  the  rent  due 
at  Midsummer  and  Michaelmas  of  that  year,  the 
latter  insisting  upon  the  usual  receipt,  and  the  former 
refusing  to  receive  the  rent  except  as  compensation 
for  occupation,  and  upon  condition  that  it  was  not 
to  be  taken  as  a  waiver  of  L's  right  of  re-entry  for  a 
forfeiture.  On  the  26th  of  October  the  half-year's 
rent  was  tendered  to  M  as  rent  without  any  condi- 
tion or  reservation,  and  M  took  the  money,  saying 
that  he  took  it  as  compensation  for  the  occupation, 
and  that  he  did  not  waive  L*s  right  of  re-entry,  tlie 
solicitor  of  L  at  the  time  saying  that  he  assented  to 
no  such  condition : — Held,  in  an  action  by  G  to 
recover  possession  of  the  premises  on  the  ground  of 
a  forfeiture  of  the  lease,  first,  that  L  had  not  been 
guilty  of  a  breach  of  the  covenant  first  above  stated. 
Secondly,  that  the  lease  of  the  1st  of  August  1852, 
being  a  lease  only  for  one  season  though  to  com- 
mence at  a  future  time,  was  not  a  breach  of  the 
second  of  the  above  covenants  by  L  not  to  grant, 
assign,  or  let,  charge  or  dispose  without  G'a  consent, 
of  the  boxes  or  stalls  therein  mentioned  for  any 
longer  period  than  one  year  or  season.  Thirdly, 
that  the  warrant  of  attorney  of  the  6th  of  October 
had  intentionally,  as  the  deieazance  shewed,  been 
made  to  operate  as  a  direct  and  actual  charge  and 
incumbrance  upon  L's  interest  under  the  lease,  and 
therefore  that  there  had  been  a  breach  of  the  latter 
part  of  the  second  covenant  But,  Fourthly,  that 
the  receipt  of  the  rent  on  the  27th  of  October  by 
M.  (he  and  the  plaintiff  being  aware  at  the  time  of 
a  breach  of  the  above  covenant  against  chaises  and 
incumbrances,  though  not  the  full  extent  of  the 
breach)  was  a  waiver  of  the  forfeiture  of  the  lease 


thereby  occasioned.  Oroft  v.  Lumhtf,  25  Law  .T. 
Rep.  (N.8.)  Q.B.  73;  5  E.  &  B.  648:  aflSrmed  (on 
error),  25  Law  J.  Rep.  (ir.8.)  Q.B.  223;  5  E.  & 
B.  648. 

Quofre  —  whether  the  assignee  of  the  reversion 
can  avail  himself  of  a  forfeiture  arising  out  of  a 
breach  of  a  covenant  to  complete  the  premises 
demised  (in  carcase)  within  a  given  time, — a  breach 
having  been  incurred  before  the  assignment  to  him  ? 
BenneU  v.  Herring,  3  Com.  B.  Rep.  N.S.  370. 

A  lease  was  granted  of  a  piece  of  land  with  two 
messuages  thereon  in  course  of  erection,  with  a 
covenant  by  the  lessee  to  complete  the  messuages 
within  two  months,  and  also  to  keep  *'the  said 
messuages  or  tenements  and  premises  in  repair 
during  the  term,** — with  a  proviso  for  forfeiture 
for  breach  of  any  of  the  covenants.  The  premises 
never  were  finished,  and  were  much  dilapidated : — 
Held,  that  a  forfeiture  was  incurred  by  the  breach 
of  the  ooyenant  to  repair,  in  respect  of  which  for* 
feiture  the  assignee  of  the  reversion  might  sue.  Ibid. 

A  general  covenant  to  repair,  and,  further,  to 
repair  within  three  months  after  notice  from  the 
lessor, are  separate  and  independent  covenants;  and 
a  right  of  re-entry  attaches  for  a  breadi  of  the 
former,  though  no  notice  be  given  under  the  latter. 
Baylii  v.  Le  QroB,  4  Com.  B.  Rep.  N.S.  537. 

The  plaintiff  being  the  mortgagee  of  the  lessee  of 
a  house  under  a  building  lease,  took  possession  of  the 
property  upon  the  original  lessee  neglecting  to  fulfil 
the  covenants.  The  plaintiff  was  afterwards  ejected 
in  pursuance  of  a  judgment  in  an  action  at  law  for 
breach  of  covenants,  and  filed  a  bill  to  be  reinstated 
in  the  property,  on  the  ground  that  there  had  been 
no  breach  of  the  covenants  under  the  lease.  The 
particular  covenants  as  to  which  relief  was  prayed 
were— to  make  and  provide  a  roadway  in  front  of 
the  house  and  to  construct  good  and  sufficient  drains 
and  sewers  to  carry  off  the  foul  water.  The  plain- 
tiff excused  himself  from  performing  the  first  cove- 
nant on  the  ground  that  the  owners  of  the  adjoining 
houses  refused  to  complete  their  portion  of  the  road  ; 
and  as  to  the  second  covenant,  the  plaintiff  had 
caused  drains  to  be  made  by  competent  workmen, 
but  they  were  found  to  be  insufiScient  for  the  pur- 
pose. The  Court  held,  that  there  had  been  a  breach 
of  both  covenants,  and  therefore  refused  to  interfere 
to  prevent  the  lessor  from  having  the  benefit  of  his 
ejectment.  NoTces  v.  Gibbon,  26  Law  J.  Rep.  (n.s.) 
Chanc.  433;  3  Drew.  681. 

(b)  Waiver, 

A  right  of  re-entry,  for  breach  of  covenant  in  a 
lease,  is  waived  by  the  lessor  bringing  an  action  for 
rent  due  subsequent  to  the  breach.  Dendy  v. 
NichoU,  27  Law  J.  Rep.  (k.8.)  C.P.  220  ;  4  Com.  B. 
Rep.  N.S.  876. 

In  ejectment  for  forfeiture  of  a  lease  of  a  house  by 
reason  of  there  being  no  distrainable  goods  to  coun- 
tervail the  rent,  it  is  not  sufficient  to  shew  that  there 
were  no  goods  on  the  ground-floor,  but  the  search 
must  extend  throughout  the  premises.  A  state- 
ment by  a  tenant  under  covenant  to  insure,  that  he 
had  not  insured,  is  some  evidence  that  the  premises 
continued  uninsured  throughout  the  same  year  of 
insurance,  so  as  to  support  an  ejectment  for  a 
forfeiture  by  reason  of  the  breach  of  the  covenant. 
The  receipt  by  the  superior  landlord  from  an  under- 
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lenaBt  of  rant  doe  to  the  tenant  u  not  a  waiver  of  a 
forfeiture  nibflequent  to  the  day  the  rent  became 
due,  and  previous  to  the  day  of  payment.  Price 
▼.  Wonoood,  28  Law  J.  Rep.  (if.8.)  Exch.  329  ; 
4Hurl.  &N.  612. 

Mere  atanding  by,  and  seeing  the  lessee  making 
alterations  which  are  in  breach  of  his  covenant,  does 
not  operate  as  a  waiver  on  the  part  of  the  lessor. 
Peny  v.  Davit,  8  Com.  B.  Rep.  N.S.  769. 

After  twenty  years'  user  of  demised  premises,  con- 
verted into  a  shop  without  Ucence  contrary  to  the 
covenants  in  the  lease,  an  assignee  of  the  reversion 
cannot  take  advantage  of  a  condiUon  of  re-entry  for 
such  user  subsequent  to  the  assignment.  Oibion  v. 
Doey  or  Doeg,  27  Law  J.  Rep.  (n.8.)  Ezch.  87;  2 
Hurl.  &  N.  615. 

The  jury  may  be  directed  to  presume  a  licence :  and 
even  although  they  had  not  been  so  directed,  nor  have 
so  found,  yet  if  the  facts  would  warrant  the  direction, 
the  Court,  after  a  verdict  for  defendant,  will  refuse 
to  grant  a  new  trial,  merely  on  the  ground  that  the 
breach  was  continuing,  and  was  not  waived.     Ibid. 

Whether  the  benefit  of  such  a  condition  runs  with 
the  land,  and  can  be  taken  advantage  of  by  the  as- 
signees of  the  reversioner,  depends  on  the  nature  and 
character  of  the  covenant,  and  whether  it  affects  the 
use  and  enjoyment  of  the  demised  premises,  and  not 
whether  in  fact  it  has  deteriorated  the  value.     Ibid. 

Qmgre — ^whether,  on  the  rule  in  Dwmpor's  eate,  the 
leisor's  licence  to  do  one  of  several  things  covered 
by  a  condition  for  re-entry,  dispenses  with  the  whole 
condition,  though  it  comprises  separate  covenantSi 
Ibid. 

In  a  crown  lease  the  lessee  covenanted  not  to  con- 
vert the  premises  into  a  shop  or  place  of  sale  of  any 
kind,  without  consent  of  the  Commissionen  o£ 
Woods  and  Forests.  The  trade  of  an  engraver  had 
been  carried  on  in  them  without  consent  or  objec- 
tion, but  rent  had  afterwards  been  received: — Held, 
that  the  forfeiture  had  been  waived  and  that  the 
title  was  good.    Bridges  v.  Longman,  24  fieav.  27. 

(c)  Jie-entry» 

A  lessor  finding  the  demised  premises  out  of  repair, 
intending  to  take  advantage  of  a  clause  of  forfeiture 
contained  in  the  lease,  entered  into  an  agreement 
with  an  under-tenant  whom  he  found  there  to  let 
them  to  him  as  a  yearly  tenant,  and  subsequently 
received  rent  from  him : — Held,  a  suflScient  re-entry 
to  avoid  the  lease.  Baylie  v.  Le  Cfros,  4  Com.  K 
Rep.  N.S.  587. 

By  a  lease  rent  was  reserved  payable  on  the  usual 
qnaiter^ays,  provided  that  if  the  rent  should  be  in 
arrear  for  the  space  of  twenty-eight  days  next  after 
any  of  the  days  appointed  for  payment  of  the  same 
had  been  lawfully  demanded,  it  diould  be  lawful  for 
the  lessor  to  re-enter  and  take  possession  of  the  pre- 
mises without  bringing  an  action  of  ejectment.  The 
rent  being  unpaid, — Held,  that  a  demand  made  on 
the  premises  at  half-past  ten  o'clock  on  the  morning 
of  the  last  day  was  not  suiHcient  to  entitle  the  lessor 
to  re-enter  without  action.  Acodct  v.  PhUUpi,  5 
HurL  &  N.  182. 

(d)  BeHrfagaiiut. 

The  Court  has  power,  under  the  4th  section  of 
the  act, '  To  fUrther  amend  the  Law  of  Property  and 
to  relieve  Trustees'  (22  &  23  Vict,  c  35),  to  grant 
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relief  in  respect  of  a  forfeiture  of  a  lease^  dated  prior 
to  that  act,  for  breach  of  the  covenant  to  insure 
against  damage  by  fire,  where  such  breach  has  oc* 
curred  subsequent  to  the  passins;  of  that  act.  Piige 
V.  Bennett,  29  Law  J.  Rep.  (n.s.)  Chanc  398:  2 
Giff.  317. 

(K)  C0VBNANT8  IN:  Construction  of. 

(a)  Quiet  EnjoytMnt* 

In  1842,  the  defendant  and  two  trustees,  under 
a  power  given  to  the  trustees  in  the  defendants 
fiitherls  will,  created  a  term  in  certain  estates,  which, 
by  an  indenture  of  1848,  the  trustees  assigned  by 
way  of  mortgnge  for  the  purpose  of  raising  money 
to  pay  the  defendant's  debts.  By  the  deed  of  as- 
signment, the  defendant  had  power  to  lease  with  the 
consent  and  concurrence  of  the  mortgagees.  In 
1846  the  defendant  made  a  lease,  without  the  con- 
currence of  the  mortgagees,  to  the  plaintiff,  and 
covenanted  for  the  plaintiff's  quiet  enjoyment, 
without  let,  suit,  trouble,  denial,  eviction,  molesta- 
tion, or  disturbance  by  the  defendant,  or  any  person 
claiming  under  him.  In  1851,  the  plaintiff,  who 
had  not  heard  of  the  mortgage-deed  Ix^re,  received 
notice  from  the  surviving  mortgagee  to  pay  over  the 
rent  to  him,  and  on  discovering  that  his  lease  was 
defective,  he  consented  to,  and  did  give  up  possession 
to  the  surviving  mortgagee,  who  entered.  The  sur- 
viving mortgagee  gave  the  plaintiff  75^.  as  compen- 
sation for  money  he  had  laid  out,  which  he  accepted, 
without  prejudice  to  his  right  of  action  against  the 
defendant : — Held,  that,  under  these  circumstances^ 
the  plaintiff  was  entitled  to  recover  danuiges  on  the 
covenant  for  quiet  enjoyment,  and  that  there  was 
an  eviction,  or,  at  least  a  molestation,  or  disturbance 
coming  within  its  terms;  and  also,  that  the  dis- 
turbance was  by  a  person  chiiming  under  the  defen- 
dant; and  that  the  receipt  of  the  75iL  did  not  affect 
the  plaintiff's  right  to  recover.  Carpenter  v.  Parker^ 
27  Law  J.  Rep.  (n.s.)  C.P.  78;  3  Com.  B.  Rep. 
N.S.  206. 

The  Court  amended  the  special  case  by  directing 
(in  delivering  their  judgment)  certain  alterations  in 
the  pleadings  to  meet  the  objections  that  had  been 
taken  by  the  defendant  to  the  declaration.    Ibid. 

(b)  Bent 

A  leased  to  the  defendant,  reserving  rent  to  A, 
his  executors,  administrators  and  assigns,  and  the 
defendant  covenanted  to  yield  up  the  premises  at 
the  end  of  the  term  to  A,  his  executors^  &c.  A  then 
assigned  the  reveniion  to  B  and  his  heirs,  in  trust  for 
the  defendant's  wife,  treating  the  reversion  as  a  free- 
hold interest.  By  the  deed,  the  trustee  was  to  have 
power  to  receive  and  retain  his  trust  expenses.  The 
defendant  underleased,  receiving  the  rent,  and  being 
allowed  by  B  to  hand  over  his  own  rent  to  his  wife  ; 
and  B  never  interfered  with  him,  but  told  him  he 
might  keep  the  rent  Trust  expenses  were  incurred, 
and  B  died ;  and  the  plaintiff  sued  as  his  adminis- 
tratrix for  four  years^  rent,  three  of  which  had  ac- 
crued in  B*s  lifetime.  The  defendant  pleaded  that 
he  had  paid  the  rent  to  the  cestui  que  trust,  with 
consent  of  B  and  the  plaintiff: — Held,  that  upon 
the  &cts  above  stated  there  was  no  evidenoe  to  sup- 
port the  plea,  and  that  the  plaintiff  was  entitled  to 
recover  the  rent  which  accrued  in  B^s  UMme. 
Quoni;-^  whether  there  was  any  evidenoe  that  lh« 
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tvremaa  was  chattel,  so  as  to  enable  the  plaintiff  to 
lecover  the  rent  for  the  fourth  jear.  Per  Codbum^ 
QJ,  and  ByU»  /.,  there  was.  Per  WUliamM,  /., 
there  was  not.  DoUen  v.  JBcM^  27  Law  J.  Bep.  (v.8.) 
C.P.  281;  4  Com.  B.  Rep.  N.S.  760. 

A  lease  of  a  manor,  by  a  dean  and  chapter,  not 
in  conformity  with  an  enabling  statute,  held  to  have 
been  confirmed  as  against  the  chapter  by  the  receipt 
of  rent  under  it :  at  all  events,  for  the  life  of  the 
dean  who  received  the  rent;  and  a  lease  of  the  re- 
version,  reserving  the  rent  upon  and  **  subject  to  ** 
the  former  lease,  and  the  holder  of  such  lease  held 
not  entitled  to  recover.  Pennington  v.  CardaU, 
27  Law  J.  Bep.  (h  8.)  Ezch.  438;  3  Hurl.  &  N.  656. 

M  W  granted  to  J  W  a  leasehold  interest  in 
certain  premises,  for  the  term  of  thirty  years,  to  be 
computed  from  the  1 0th  of  March  1839.  On  the 
lOih  of  November  1846  J.  W.  demised  to  the  de- 
fendant the  same  premises  for  the  term  of  twenty- 
three  years,  reserving  a  rent,  and  afterwards  assigned 
his  interest  to  the  plaintiff: — Held,  in  an  action  by 
the  plaintiff  to  recover  arrears  of  rent,  first,  that  by 
the  deed  a  rent  had  been  created,  and  that  it  was 
assignable;  secondly,  that  the  plaintiff,  who  was  the 
assignee  of  the  party  to  whom  the  rent  was  reserved, 
could  maintain  an  action  for  the  recovery  thereof; 
and,  thirdly,  that  a  privity  was  created  between  the 
plaintiff  and  the  defendant,  the  same  as  if  the  de- 
fendant had  actually  attorned  to  the  plaintiff,  for, 
by  the  4  Ann.  c.  16.  s.  9,  attornment  is  unnecessary 
in  such  a  case.  WiUiamt  v.  ffayv>ardf  28  Law  J. 
Bep.  (n.s.)  Q.B.  874. 

By  the  deed  entered  into  by  the  defendant  and 
J  W,  b'cence  and  liberty  was  given  to  the  defendant 
to  use,  during  the  continuance  of  the  said  demise, 
a  certain  railway,  jointly  with  the  said  J  W.  The 
plaintiff  had,  after  the  assignment  to  him,  and  before 
the  rent  for  which  the  action  was  brought  became 
due,  prevented  the  defendant  from  using  the  said 
railway : — Held,  that  this  constituted  no  answer  to 
the  action,  as  the  rent  issued  out  of  the  thing  de- 
mised, and  not  out  of  the  easement  to  use  the  railway. 
Ibid. 

(c)  Fixlurea, 

In  a  lease  of  premises  to  W  by  the  defendants 
W  covenanted  to  erect  within  a  certain  time  a  steam- 
engine  and  other  machinery  for  the  purpose  of  car- 
rying on  the  business  of  a  shipwright,  and  that  he 
would  not  remove,  but  would  yield  up  such  ship- 
wright's machinery  to  the  defendants  at  the  expira- 
tion or  determination  of  his  term,  without  any  pay- 
ment, provided  that  such  covenant  was  not  to  apply 
to  any  machinery  erected  by  W  for  other  purposes 
than  that  of  carrying  on  the  businens  of  a  shipwright. 
It  was  Ibrther  covenanted  that  if  W  should  become 
bankrupt  the  defendants  might  re-enter  the  premises, 
and  take  possession  of  the  shipwrights  machinery, 
as  their  own  property.  Stamfidd  or  Stanrfdd  v, 
ike  Mayor f  Aldermen  and  Burgessee  of  Portamouth, 
27  Law  J.  Bep.  (n.s.)  C.P.  124;  4  Com.  B.  Bep. 
N.8. 120. 

W  entered  and  erected  machinery  for  the  purpose 
of  carrying  on  the  business  of  a  shipwright,  and  also 
other  machinery.  He  afterwards  became  bankrupt, 
and  the  plaintiffs,  his  assignees,  took  possession  of 
the  premises,  and  of  the  last^mentioned  machinery, 
and  before  the  expiration  of  a  reasonable  time  for 


removing  such  machinery,  the  defendants  prevented 
the  plaintiffs  from  removing  it  : — Held>  that  the 
plaintiffs  had  a  good  cause  of  action;  that,  according 
to  the  terms  of  the  covenants  of  the  lease,  the  d»- 
fendants  were,  on  determination  of  the  tenancy  by 
bankruptcy,  to  become  entitled  to  the  shipwrigfatls 
machinery  only,  and  the  oUier  machinery  belonged 
to  the  assignees  of  the  bankrupt;  and  that  the  as- 
signees must  have  a  reasonable  time  after  the  ex- 
piration  of  the  tenancy  to  remove  such  machinery. 
Ibid. 

By  indenture  A  demised  to  B  messuage  and  pre- 
mises for  twenty-one  years*  The  lease  contained  a 
covenant  to  repair  and  a  covenant  that  B,  his  exe- 
cutors, administrators  and  assigns,  should  at  the 
termination  of  the  term  yield  up  the  premises  to  the 
plaintiff,  his  executors,  &c.  "  tc^ther  with  all  wain- 
scots, windows,  shutters,  ftstenings,  &c.  and  other 
things  which  then  were  or  at  any  time  thereafter 
should  be  thereunto  affixed  or  belonging,  (looking- 
glasses  and  furniture  excepted);  and  together  alM> 
with  all  sheds  and  other  erections,  buildings  and 
improvements  which  should  be  erected,  built  or  made 
upon  the  demised  premises,  in  good  repair  and  con- 
dition.^ An  assignee  of  the  lease,  during  the  term, 
removed  an  old  shop-window,  and  put  up  in  its  place 
a  plate-glass  front,  but  without  in  any  manner  fast- 
ening it  (except  by  means  of  wedges)  to  the  premises: 
—  Held,  that,  whether  an  "improvement**  within 
the  meaning  of  the  covenant  or  not,  this  plate-glass 
front  was  at  all  events  a  ^  window  **  belonging  to  the 
demised  premises,  and  therefore  that  it  could  not  be 
removed.    Burt  v.  HatleU,  18  Com.  B.  Bep.  162. 

(d)  Jiq)airs, 

Covenant  by  farm  tenant  '*  well  and  substantially** 
to  repair  and  keep  in  ''good  substantial  repair,*'  and 
so  **  well  and  substantially  repaired  "  to  yield  up  at 
the  end  of  the  term: — Held,  that  the  tenant  was 
bound  to  give  up  the  premises  in  as  good  a  state  of 
repair  as  when  he  took  possession,  and  that  they 
must  be  inferred  to  have  been  then  in  a  tenantable 
state.  The  landlord  having  become  changed  during 
the  term,  and  a  claim  for  dilapidations  being  now 
made  by  the  existing  landlord,  held  that  the  tenant 
was  entitled  to  an  inquiry  as  to  the  state  of  repair 
when  the  present  landlord's  title  accrued.  Bnwn 
V.  Trumper,  26  Beav.  11. 

(e)  Custom  of  the  Country. 

By  the  terms  of  a  farm  lease  for  seven  years,  ex- 
piring at  Michaelmas,  the  tenant  agreed  to  cultivate 
the  land  according  to  the  custom  of  the  country,  and 
"during  the  term  to  consume  with  stock  on  the  farm 
all  the  hay,  straw  and  clover  grown  thereon,  which 
manure  shall  be  raised  on  the  said  farm  **;  and  the 
landlord  agreed  to  let  the  tenant  occupy  part  of  the 
homestead  until  Midsummer-day  after  the  expira- 
tion of  the  term,  if  necessary,  "to  end  the  cropping 
of  the  tenant  grown  on  the  premises": — Held,  that 
the  lease  did  not  exclude  the  custom  of  the  country, 
by  which  the  tenant,  having  paid  for  straw  on  his 
incoming,  was  entitled  to  be  paid  for  straw  on  his 
quitting ;  and  that  an  action  was  maintainable  against 
the  succeeding  tenant  for  the  straw  left  by  the  out^ 
going  tenant  on  the  &rm  at  (he  expiration  of  the 
term.  Mtmcey  v.  Dennist  26  Law  J.  Bep.  (h.8.) 
Exch.  66;  1  Hurl.  &  N.  216. 
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{/)  JkterminaHon  of  Demite, 

By  indenture,  dated  and  ezeeuted  the  19th  of  Julj 
1851,  the  plaintiff  demiaed  to  the  defendant  premises 
then  in  his  occupation,  '*to  hold  from  the  25th  of 
December  1849  for  the  term  of  fourteen  years  thence 
next  ensuing/*  with  a  proviso,  **that  it  shall  he  law- 
ful for  either  party  to  determine  this  demise  at  the 
expiration  of  the  first  seven  years  thereof  by  six 
months*  notice**: — Held,  that  the  seven  years  ran 
from  the  25th  of  December  1849.  Bird  v.  Baker, 
28  Law  J.  Rep.  (n.b.)  Q.B.  7;  1  E.  &  E.  12. 

A  lease  was  granted  for  fourteen  years,  which  con- 
tained a  proviso  that  the  lessor  might  determine  the 
lease  at  the  end  of  the  first  seven  years,  by  giving  six 
months'  previous  notice.  The  father  of  the  lessee 
joined  as  surety  in  the  lease,  and  jointly  covenanted 
for  payment  of  the  rent  and  performance  of  the  cove- 
nants. Six  months  before  the  expiration  of  the  first 
seven  years,  the  lessor  gave  notice  to  the  lessee  "that 
be  should  require  him  to  deliver  up  possession  of  the 
premises  held  by  him  under  a  certain  indenture,  de- 
terminable as  therein  mentioned."  The  lessor  sub- 
sequently agreed  to  permit  the  lessee  to  continue  in 
possession,  which  he  did  until  the  expiration  of  the 
fourteen  years: — Held,  that  the  original  term  was 
effectually  put  an  end  to  by  the  above  notice,  at  the 
expiration  of  the  first  seven  years;  and  that  the  surety 
was  exempted  from  liability  In  respect  of  any  subse- 
quent breaches  of  covenant.  Oiddins  v.  Bodd,  25 
Law  J.  £ep.  (n.s.)  Chanc.  451;  3  Drew.  485. 

(ff)  Parties  to  Sue  on. 

Tenants  in  common,  assignees  of  the  reversion  on 
a  lease,  may  join  in  suing,  and  be  jointly  sued,  on 
covenants  therein.  TTom^r^^ey  v.  j)a%,  26  LawJ. 
Kep.  (n.8.)  Exch.  219. 

Assignees  of  the  reversion  may  be  sued  by  an  out- 
going tenant  on  a  contract  or  custom  of  the  country 
by  which  he  is  entitled  to  receive,  on  the  termination 
of  his  tenancy  by  notice  from  the  landlord,  reason- 
able allowance  for  the  value  of  labour  bestowed  on 
the  land,  and  the  benefit  of  which  he  loses  by  such 
termination  of  his  tenancy,  although  he  has  paid  all 
the  rent  to  the  original  landlord  and  received  notice 
from  him,  the  assignees  having  renewed  the  notice 
after  the  conveyance  to  them,  and  possession  having 
been  given  to  them.     Ibid. 

A  stipulation  in  a  contract  of  tenancy  that  the 
tenant  shall  keep  a  certain  proportion  of  the  land 
demised  for  grass,  and  pay  so  much  per  acre  for  any 
deficiency  below  such  proportion,  is  extinguished  by 
severance  of  the  reversion.    Ibid. 

The  rule  of  law  as  to  importing  into  the  terms  of 
the  tenancy  the  "custom  of  the  country,**  does  not 
admit  of  evidence  of  the  usage  of  a  particular  estate 
or  the  property  of  a  particular  individual,  however 
extensive  it  may  be,  it  not  being  shewn  that  the 
tenant  was  aware  of  it     Ibid. 


LEGACY. 
[See  Dkvisb— Will.] 

(A)  CONSTRUOTION  OF. 

(a)  In  general. 

(b)  Cfift  hy  JmpUeation. 

( c )  Meamnff  of  TTords. 


(B)  Who  takb  as  Leoatiss. 

(  a )  Beacriptiofn.  of  Legatee, 
(6)  AUetting  Witneee. 
{€)  GifttoaCUut. 

(1)  When  and  how  aMcertained, 

(2)  BittriJlmlion  per  Capita  or  per 

Stirpes. 

(3)  Children. 

(4)  Illegitimate  Children, 

(C)  What  Propbbtt  Passbs. 
(a)  In  general. 


(h)  Monies. 


c)  Dividends, 
(D)  What  Intbrbst  Vests. 
(a)  AhsoltUe. 


(h\  FwIAft, 


Joint  Tenancy  or  Tenancy  in  Common. 

(d)  Truei  or  Beneficial, 

(e)  Separate  Use. 

(E)  On  what  Property  oharoeablb. 

(F)  Vested  or  CoNTivaEirr. 

(a)  In  general. 

(b)  Period  of  VesUng. 

(G)  SpEciric  OR  Dbmonstratiye. 
(H)  Cumulative  or  Substitutiobal. 
(I)  Conditional. 

(K)  In  Satisfaotion  or  Debt. 
(L)  Abatement. 

(M)  Ademption  and  Satisfaction. 
(N)  Assent  of  Executor. 

(O)   FORPEITURB. 

(P)  Void. 

(Q)  Remoteness. 

(R^  Retokbd. 

(S)  Lapsed. 

(T)  Rbsidub. 

hj)  Interest  on. 

(V)  Annuity. 

(W)  Rights  and  Liabilities  of  the  Legatee, 

(X)  Legacy  Duty. 


(A)  Construction  of. 
(a)  In  general. 

A  legacy  given  ''without  power  in  any  way  of  an« 
ticipation,**  and  given  over  "in  case  the  legatee  should 
assign,  mortgage  or  in  any  manner  anticipate  the 
same,  or  attempt  or  agree  so  to  do,  or  otherwise  anti« 
cipate  the  same,*'  is  not  forfeited  by  an  offer  to  make 
it  a  security,  or  by  a  subsequent  bankruptcy,  or  by 
any  act  unless  strictly  within  the  clause  of  forfeiture. 
Grah4sm  v.  Lee,  26  Law  J.  Rep.  (n.s.)  Chanc.  395 ; 
23  Beav.  388. 

A  testatrix  gave  to  her  nster  for  life  everything 
she  died  possessed  of,  and  at  her  death  she  gave  to 
her  brother  S  P  or  his  heirs  1,000/.  in  the  4/.  per 
cents.  S  P  died  in  the  lifetime  of  the  testatrix: — • 
Held,  that  the  legacy  to  S  P  did  not  lapse,  but  took 
effect  in  his  heirs  by  substitution.  In  re  Porler*s 
Trusts,  27  Law  J.  Rep.  (n.s.)  Chanc.  196;  4  Kay  & 
J.  188. 

A  substitutional  gift  to  the  heirs  of  a  legatee  who 
dies  in  the  testator*s  lifetime  goes  to  the  next-of-kin 
of  the  deceased  legatee,  and  not  to  hi3  personal 
representatives.     Ibid. 

Under  a  bequest  to  such  of  the  testator*s  grand- 
children as  should  be  living  at  the  death  of  a  tenant 


356 


LEGACY;  (A)  Constbuotion  of. 


for  liib,  and  tbe  execntois  or  adminiitraton  of  iuch 
of  them  as  should  be  then  dead  leaving  anj  child  or 
children  living  at  the  death  of  the  tenant  for  life,  it 
was  held  that  the  share  of  a  grandchild,  who  died  in 
the  lifetime  of  the  tenant  for  life  leaving  a  child, 
belonged  to  his  estate,  and  was  not  given  either  to  his 
executors  beneficially,  or  to  his  next-of-kin.  In  re 
Seymours  TrusU,  28  Law  J.  Rep.  (m.8.)  Chanc.  765; 
Johns.  472. . 

A  testator,  who  died  in  1822,  bj  his  will,  gaye  to 
his  brother  J  B  a  legacy  of  100^,  to  be  paid  **as  soon 
as  conveniently  may  be  after  my  decease."  He  then 
gave  an  annuity  of  50/.  to  H  U,  to  be  payable  out 
of  his  real  estate  until  one  of  the  testator's  nephews 
should  attain  twenty-one,  and  on  the  happening  of 
that  event  he  directed  his  real  estate  to  be  exonerated 
from  the  annuity  of  50/.  and  his  real  and  personal 
estate  to  be  sold,  and  the  annuity  paid  out  of  the 
income  of  the  produce.  He  declared  that  after  the 
nephew  attained  twenty-one  the  annuity  should  be 
a  charge  only  on  his  personal  estate.  In  1839  the 
nephew  came  of  age  and  the  real  estate  was  sold, 
and  the  whole  income  paid  to  H  H  in  part  of  her 
annuity  until  1856,  when  she  died.  In  1858  J  B, 
the  legatee,  filed  a  bill  for  payment  out  of  the  trust 
fund,  alleging  that  the  personalty  was  not  sufficient, 
but  no  personal  representative  of  the  testator  was 
made  a  party.  The  Master  of  the  Rolls  dismissed 
the  bill  on  the  grounds  that  the  legacy  was  not  charged 
on  real  estate,  and  that  it  was  barred  by  the  Statute 
of  Limitations  (3  &  4  Will.  4.  c.  27).  On  appeal 
to  the  Lords  Justices, — Held,  that  the  personal 
estate  was  the  primary  fund,  which  there  vras  no  evi- 
dence was  insufficient ;  that  there  was  no  personal 
representative  of  the  testator  before  the  Court,  and 
that  by  lapse  of  time  the  bill  came  too  late.  The 
appeal  was  dismissed,  and  leave  to  amend  refused. 
Bright  v.  Zarcker,  28  Law  J.  Rep.  (n.s.)  Chanc.  837; 
3  De  Gex  &,  J.  148;  4  De  Gex  &  J.  608;  27  Beav. 
130. 

A  direction  by  a  testator  that  every  legatee  shall 
contribute  IL  per  cent  out  of  their  legacies  to  H  W 
and  her  children  will  include  legatees  of  money,  of 
diattels,  of  annuities  and  of  the  residue ;  but  a  sum 
not  exceeding  3,000/.  given  to  trustees  for  the  repair 
and  refurnishing  a  mansion  is  not  liable  to  contribute 
further  than  the  persons  enjoying  the  furniture  as 
heirlooms  for  the  time  being  are  liable  to  contribute. 
Ward  Y.  Oreyt  2d  Law  J.  Rep.  (n.s.)  Chanc.  74; 
26  Beav.  485. 

A  bequest  to  H  W  and  her  children  gives  a  life 
interest  to  H  W  and  a  power  of  appointment  among 
her  children,  with  remainder  to  her  children  equally. 
Ibid. 

A  testator  gaye  the  income  of  his  residuary  estate 
to  his  wife  for  life,  and  directed  **that  in  case  it 
should  not  be  sufficient,  she  should  be  at  liberty  to 
go  to  the  principal.^  He  then  gave  the  remainder 
equally  between  his  brothers  and  sisters  now  living 
in  Italy.  The  wife  claimed  the  whole  fund,  but 
stated  that  60/.  a  year  was  the  least  she  required  for 
her  maintenance.  She  died  before  her  claim  was 
disposed  of.  U pon  its  being  renewed  by  her  adminis- 
trator,— Held,  that  she  was  entitled  to  have  60/.  a 
year  made  up  to  her  out  of  the  principal,  and  that 
if,  in  her  ordinary  expenditure,  she  left  any  debts, 
they  must  also  be  satisfied.  In  re  Ped^ottta  WiUj 
29  Law  J.  Rep.  (^.s.)  Chanc.  92 ;  27  Beav.  583. 


A  testator  gay*  a  legacy  to  his  great-nephew  and 
greaVniece  by  the  description  of  *'  my  nephew  and 
niece  J  and  S  ;"  he  then  gave  real  estates  on  certain 
events  to  be  sold,  and  the  proceeds  to  be  equally 
divided  between  his  surviving  nephews  and  nieees: — 
Held,  that  this  was  not  sufficient  to  include  J  and  S 
among  the  nephews  and  nieces,  though  in  the  event 
which  had  happened  they  lort  a  legacy  of  IfiOl, 
which  the  testator  gave  ''to  my  nephew  Williamls 
surviving  children."  Thompson  v.  RoHiuont  29  Law 
J.  Rep.  <R.8.)  Chanc.  280;  27  Beav.  486. 

A  retroactive  effect  will  not  be  giy«n  to  an  order 
for  the  purchase  of  stodc,  so  as  to  include  stock 
purchased  after  the  testator's  death,  in  a  bequest  of 
all  stock  "  I  may  be  possessed  of  or  entitled  to  at 
the  time  of  my  decease.**  Thomas  v.  Thomas,  29 
Law  J.  Rep.  (n.s.)  Chanc.  281 ;  27  Beav.  587. 

A  testator  directed  that,  in  the  event  of  hia 
daughter  marrying  after  his  decease,  the  sum  of 
6,000/.  should  be  settled  upon  her,  which  sum  be 
directed  his  trustees  to  set  apart  and  invest,  upon 
trust,  as  to  the  income,  for  his  daughter  for  life  for 
her  separate  use,  and  upon  her  decease,  leaving 
children,  upon  trust  to  divide  the  amount  among  her 
children  upon  their  attaining  twenty-one;  and  if  no 
child  should  attain  a  veeted  interest  in  their  mother's 
legacy,  such  legacy  to  fall  into  the  residue,  which 
was  given  to  certain  persons  for  life,  with  remainder 
to  others  absolutely.  One  of  the  daughters  married 
after  the  testator's  death,  and  died  leaving  a  husband 
and  one  infant  child  surviving: — Held,  that,  whether 
the  testator  intended  a  deed  of  settlement  to  be  exe- 
cuted or  not,  the  Court  had  no  power  to  introduce 
.  into  such  settlement  a  clause  for  maintenance  and 
advancement  which  was  not  directed  by  the  testator; 
that  the  infiint  child  of  the  testator's  daughter  did 
not  take  a  vested  interest  in  the  legacy  until  attaining 
twenty-one ;  and  that  the  intermediate  income  would 
go,  as  income,  to  the  tenant  for  life  of  the  residue. 
FuUerion  y.  Martin,  29  Law  J.  Rep.  (n.s.)  Chanc. 
469;  1  Dr.  &  8m.  81. 

A  testator  gave  5,0002.  to  trustees  upon  trust  to  pay 
and  apply  so  much  of  the  interest  as  they  should  in  their 
uncontrolled  discretion  think  necessary  or  expedient 
to  be  paid  and  applied  yearly  and  every  year  from 
the  time  of  his  decease,  until  A  L  O  should  attain 
thirty*two,  in  aid  of  the  aJlowanca  which  A  L  G^ 
fether  should  or  ought  to  make  for  that  piwpose  in 
order  to  prepare  A  L  G  for  his  establishment  in  and 
to  enable  him  to  follow  some  profession,  &e.;  and, 
subject  thereto,  to  accumulate  the  income  of  the- 
5,000/.  by  vray  of  compound  interest,  and  upon 
A  L  G  attaining  thirty-two  to  pay  the  interest  of  the 
5,000/.  and  of  the  accunhilated  fund  arising  there- 
ttom  to  A  L  G  during  his  life,  so  long  as  he  should 
not  have  been  bankrupt,  &c.  And  after  the  death 
of  A  L  G  the  5,000/.  and  the  aecumulated  fiind 
were  to  be  held  in  trust  for  the  children  of  A  L  G, 
&c.  On  the  testator^s  death,  in  1842,  A  L  G  vnis 
six  years  old,  and  his  father  died  in  1849.  The 
testator^s  estate  was  being  administered  in  the  Court 
of  Chancery,  and  a  considerable  fund  arose  from  the 
accumulation  of  the  income  of  the  5,0001.  legacy. 
A  L  G  was  married,  and  had  one  child;  and  having 
contracted  debts  which  preyented  his  living  in  this 
country,  he  petitioned  the  Court  that  a  sufficient  sum 
for  their  payment  might  he  raised  out  of  the  accu- 
mulated fund ;  and  the  Court  of  Appeal  held,  that 
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there  wis  power  to  apply  s  portion  of  the  accuxnnla- 
tionslbr  that  purpose:  and  thatasit  was  clearly,  under 
the  circumstances,  for  A  L  6*8  benefit,  the  Court 
would  direet  the  necessary  mm  to  be  so  raised,  and 
applied  in  payment  of  the  debts.  JBdwards  v.  Chrove, 
29  Law  J.  Rep.  (n.s.)  Chanc.  889. 

A  testator  bequeathed  manuscripts  to  trustees 
''for  my  grandson,  that  they  may  provide  for  the 
said  bcwks  being  published  to  the  best  advantage  for 
the  interests  of  Uie  said  child,  so  as  to  contribute 
towards  raising  a  fund  to  assist  him  when  he  goes  to 
eollege,**  and  bequeathed  1,0002.  towardsthe printing: 
— Held,  that  the  grandson  was  entitled  to  elect  to 
take  the  1,0002.,  it  appearing  to  be  impossible  to  pub- 
lish the  book  at  a  profit.  Be  Skinner's  Tnuts,  1 
Jo.  &  H.  102. 

Bequest  of  interest  to  one  for  life,  and  after  her 
decease,  upon  trust  to  transfer  the  principal  among 
the  children  living  at  her  decease,  **or  the  children 
of  any  child  who  may  be  then  dead."  A  grand- 
child who  predeceased  its  parent,<— Held,  excluded 
from  a  share  in  the  fund.  Oratue  v.  Cooper,  1  Jo. 
&  H.  207. 

A  testator  bequeathed  20,0002.  consols  upon  trust 
to  pay  the  dividends  to  his  wife  for  life,  and  after  her 
decease  to  B  (the  wife  of  A)  for  life,  for  her  separate 
use,  and  after  the  death  of  B,  upon  trusts  for  the 
benefit  of  B*s  children.  The  testator's  wife^  who  was 
his  residuary  legatee,  survived  him  only  two  days, 
and  by  her  will,  after  giving  several  legacies  of  1002. 
each,  bequeathed  to  A  and  B  '^the  same  amount  and 
on  the  same  trusts  and  conditions**  as  were  ''named" 
in  her  late  husband  *S  will.  She  directed  her  residuary 
estate  to  be  divided  into  two  moieties,  whereof  she 
gave  one  to  A  and  B  and  their  children  "on  the 
same  trusts  as  before  alluded  to.**  There  was  no 
other  part  of  the  testator*s  will  to  which  the  bequest 
in  the  testatrix*s  will  could  be  referred,  except  that 
abovestated: — Held, that  a  legacy  of  20,0002.  consols 
passed  by  the  wife's  will  on  the  same  trusts  as  those 
above  mentioned  of  the  husband*s  will.  Step/une  y. 
Powys,  1  De  Oex  &  J.  24. 

A  testator  gave  to  his  daughter  all  his  books,  plate, 
linen,  china,  wearing  apparel,  watches,  jewels  and 
money,  (except  money  at  the  bankers,  or  in  the 
funds,  or  placed  on  security,)  and  all  other  property 
not  otherwise  disposed  of.  And  he  directed,  that 
unless  indispensably  necessary,  his  funded  and  other 
property  should  remain  as  it  was  until  the  decease  of 
certain  annuitants  under  the  will,  and  on  the  decease 
of  the  annuitants  he  directed  the  whole  of  his  personal 
estate  to  be  invested  in  government  securities,  and 
one-fourth  part  to  be  transferred  to  the  Royal 
Society,  and  the  other  three  parts  to  other  specified 
public  institutions: — Held,  that  the  daughter  was  not 
entitled  to  railway  shares,  foreign  securities,  or  other 
investments  forming  parts  of  the  testator's  personal 
estate,  but  that  these  descriptions  of  property  passed 
under  the  residuary  bequest.  LudUm  ▼.  ^SSfevensoti, 
1  De  Gex  ft  J.  496. 

A  testator  bequeathed  a  fund  in  trust  for  his  sister 
A  for  life,  and  after  her  death  to  be  divided  between 
the  children  of  his  sisters  B  G  and  D  who  should 
sorvive  the  testator,  such  children  taking  per  ttirpetf 
**  with  benefit  of  survivorship  among  members  of  the 
same  family  '*: — Held,  that  the  latter  words  of  them- 
selves meant  survivorship  at  the  death  of  the  tenant 
for  life,  and  could  not  be  otherwise  interpreted  by 


eomparison  with  other  bequests  in  the  same  will, 
shewing  an  intention  that  these  bequests  ^ould  not 
go  over  if  the  legatee  had  children:— Held,  also,  that 
the  survivorship  applied  to  accrued  shares.  In  re 
OrawhaU'9  Trud,  8  De  Gex,  M.  ft  O.  480. 

Bequest  to  four  persons  equally,  and  *'in  case  of 
the  death  ^  of  any  or  either  of  them  "  in  the  lifetime 
of  the  other  or  others,*^  their  shares  to  go  to  the 
"survivor  or  survivors  of  them'*: — Held,  that  the 
survivorship  had  reference  to  the  period  of  the 
testator^s  death.   Howcard  v.  Howard,  21  Beav.  550. 

A  testator  empowered  his  widow  if  his  children 
should  conduct  themselves  to  her  satisfaction  up  to 
the  age  of  twenty-five,  and  marry  with  her  approba- 
tion, but  not  otherwise,  to  give  them  1,0002.  each  fat 
the  purpoee  of  setting  out  in  the  world: — Held,  that 
she  had  a  discretionary  power,  which  she  might 
exercise  after  a  child  attained  twenty-five,  though 
unmarried.    Davideen  v.  Rook,  22  Beav.  206. 

A  testator  authorised  his  trustees  to  apply  any  sum 
not  exceeding  6002.  in  the  purchase  of  church  pre* 
ferment  for  A.  A  died  before  any  sum  had  been  so 
applied : — Held,  that  the  gift  wholly  fiuled.  Cawper 
V.  Mantell,  22  Beav.  281. 

Bequest  to  four  equally  **  and  as  each  dies  his  or 
her  share  shall  be  equally  divided  amongst  the  otfaere 
that*s  living**: — Held,  that  the  accrued  riiares  dkt 
not  go  over.     Goodwin  v.  Finlayeon,  25  Beav.  65. 

A  testator  by  his  will  gave  F  B  802.  per  annum, 
long  annuities  to  the  year  1860  and  a  "deferred 
annuity**  of  802.  from  Christmas  1859.  By  a  codicil 
(which  did  not  mention  F  B's  name)  he  said,  I 
direct  that  my  executors  "  make  my  long  annuities 
of  802.  instead  of  802.  be  only  802.  per  annum  and  a 
reversionary  annuity  purchased  on  her  life  802.,  as 
I  have  lately  expended  money  on  her  account" : — 
Held,  that  F  B  was  referred  to,  and  that  she  was 
entitled  to  802.  a  year  only.  ^22ts  v.  Bartrum  (No.  1.), 
25  Beav.  107. 

Direction  in  a  will  to  pay  and  discharge  all  the 
just  and  lawful  debts  owing  by  a  deceased  brother  at 
the  time  of  his  death : — Held,  upon  the  terms  of  the 
will  and  looking  to  the  circumstance  that  the  bro- 
ther had  been  dead  about  forty  years  at  the  date  of  the 
will,  to  comprise  debts,  but  not  interest.  Adeew  v. 
Tkempion,  4  Kay  &  J.  620. 

A  testator  bequeathed  life  interests  in  four  distinct 
fVinds  to  four  nieces  respectively,  and  directed  that 
upon  the  decease  of  any  or  either  of  them,  the  prin- 
cipal of  the  fund,  to  the  interest  of  which  such  niece 
was  entitled,  should  be  held  in  trust  for  the  benefit 
of  all  and  every  the  lawful  children  of  her  or  them  so 
dying,  and  of  the  survivors  or  stirvivor  of  the  testa- 
tor's other  nieces  thereinbefore  named  in  equal  shares. 
One  of  the  nieces  died  leavmg  two  children,  and  then 
another  niece  died  without  having  had  a  child  :^' 
Held,  upon  the  construction  of  the  whole  will,  that 
the  children  of  the  former  niece  were  entitled  to  par- 
ticipate in  the  fund  of  which  the  latter  had  been 
tenant  for  life.  Peacods  v.  Stodford,  7  De  Gex, 
M.  &  G.  129. 

A  testator  who  had  lent  money  to  his  son  John, 
bequeathed  his  residuary  estate  to  John  and  his 
other  children  equally  for  life,  with  remainder  over 
to  their  children;  and  he  declared  that  neither  of  his 
children  should  receive  anything  until  they  should 
have  accounted  for  any  sum  lent  by  him  to  them. 
The  testator  afterwards  agreed  to  aecept  a  composi-* 
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tion  on  his  debt,  but  which  wis  not  paid  at  his 
death.  Semble-^ih^t  the  son  was  only  liable  to 
account  for  the  composition ;  but  held,  that  the  son*8 
debt  was  not  to  be  deducted  from  his  children\i 
interest.    SUvernde  ▼.  Silvenide,  25  Beav.  840. 

A  testator  gave  all  his  personal  estate  to  his  wife 
for  life,  and  he  bequeathed  iOl.  to  A  B  and  other 
pecuniary  legacies,  all  of  which  were  payable  at  her 
death.  By  a  first  codicil  he  gave  a  legacy  of  200/. 
to  G  D  (who  was  not  mentioned  in  his  will),  and  he 
directed  that  all  things  in  his  codicil  should  be  per- 
formed as  if  the  same  were  so  declared  in  his  will. 
By  another  codicil  he  revoked  the  legacy  of  40/.  to 
A  B  and  gave  her  50/.: — Held,  that  the  legacy  of 
200/.  was  payable  at  the  death  of  the  testator,  but 
that  the  payment  of  the  legacy  of  50/.  was  post- 
poned until  the  death  of  file  widow.  QiaiUr  v. 
/onei,  25  Beav.  418. 

Gift  to  A  for  life  and  afterwards  to  seven  named 
persons  equally,  **  the  share  of  each  who  shall  happen 
to  die  to  be  equally  divided  amongst  the  survivors^ 
unless  AMP  (one  of  them)  should  die  leaving  chil- 
dren, in  that  case  I  mean  that  her  children  riiould 
inherit  the  share  of  the  parent."  The  seven  all  died 
before  the  tenant  for  life,  AMP  being  the  survivor 
of  them: — Held,  first,  that  the  seven  took  equally; 
secondly,  that  the  children  of  A  M  P  took  no  more 
than  one-seventh;  and,  thirdly,  that  the  share  of 
one  of  the  seven  who  pre-deceased  the  testatrix  was 
undisposed  of.     Cambridge  ▼.  J{ot»,  25  Beav.  409. 

Bequest  to  the  children  of  a  deceased  niece  who 
should  be  living  at  the  testatorls  death,  followed  by 
a  bequest  to  a  nephew  for  life,  and  after  his  decease 
upon  the  like*' trusts**  for  the  benefit  of  his  issue, 
and  subject  to  the  same  powers,  limitations^  &c.  in 
respect  to  his  iwue  as  those  expressed  as  to  the 
niece^  children.  The  nephew  had  no  child  living 
at  the  testator^  death,  but  he  afterwards  had  one 
child  bom : — Held,  that  such  child  was  entitled  to 
the  second  legacy.     TardLey  v.  YardUy,  26  Beav. 

A  testatrix  who  was  entitled  to  half  of  her  sister's 
residuary  estate,  bequeathed  a  large  legacy,  which, 
if  it  should  fail,  she  directed  should  fiUl  "  into  her 
own  estate.**  She  bequeathed  the  residue  of  her 
property  (except  that  derived  from  her  sister)  to  A,  and 
the  residue  of  her  property  derived  from  her  sister's 
estate  to  B: — Held,  that  the  latter  must  contribute 
with  the  former  towards  payment  of  the  debts, 
expenses  and  legacies.  Qreenwood  v.  JefnmUt,  26 
Beav.  47d. 

Bequest  of  1,000/.  the  *<  interest"  for  A  for  life, 
with  power  to  dispose  of  the  **  principal**  to  her 
children  by  will,  and  if  no  will  then  "  the  said  legacy** 
to  go  to  her  children  "  at  twenty-one  years  of  age." 
A  died  in  1840,  and  her  only  child  attained  twenty- 
one  in  1858: — Held,  that  he  was  entitled  to  the 
intermediate  interest  of  the  legacy.  ThniMen  v. 
AnMUy,  27  Beav.  335. 

A  testator  bequeathed  certain  personal  property 
to  his  wife  specifically,  and  he  devised  his  real  and 
personal  property  to  trustees  for  sale,  and  out  of  the 
produce  in  the  first  place  to  pay  his  debts,  funeral 
expenses  and  legacies;  and  in  the  next  place  to 
invest  the  surplus;  and  subject  to  the  trusts  aforesaid, 
to  pay  the  income  to  his  wife  for  life  with  remainder 
over.  By  a  codicil  he  gave  all  his  personal  estate  to 
hi  wife: — Held,  that  the  widow  was  entitled  to  the 


personal  estate  exonemted  fttno  the  debts  and  lega- 
cies and  that  they  were  primarily  charged  upon  Uie 
real  estate.    Lamoe  v.  Aglumbff^  27  Beav.  65. 

Bequest  to  each  of  A's  sisters  and  brothers,  or  to 
such  of  them  as  may  be  living  at  the  time  of  my 
decease ;  in  case  of  those  who  may  not  be  in  exist- 
ence at  my  death  to  go  to  their  respective  descen- 
dants:— Held,  that  the  descendants  of  a  sister  who 
was  dead  at  the  date  of  the  will  were  excluded. 
SmiOi  V.  Pepper,  27  Beav.  66. 

A  testatrix,  after  referring  to  a  debt  doe  from  her 
to  a  partnership  of  A  and  B  deceased,  bequeathed  a 
fund  **  upon  trust  to  pay  and  divide  the  produce  of 
such  stock  to  and  for  the  benefit  of  their  respective 
estates."  A  and  B  were  not  partners,  but  one  was 
the  successor  of  the  other.  The  sum  of  4,517/  was 
claimed  by  A  and  197/>  by  B,  against  the  tesutrix's 
estate: — Held,  that  the  ftmd  was  divisible  between 
their  estates  equally,  and  not  in  proportion  to  the 
debts  due  to  A  and  B  respectively.  QrevUle  v. 
QrevaU,  27  Beav.  594. 

A  testator  bequeathed  stock  to  his  aunt  for  life^ 
and  after  her  death  to  his  father,  "and  in  case  of 
his  death  then  to  devolve  upon  his  brothers  and 
sisters  or  their  representatives."  The  father  and  two 
brothers  predeceased  the  aunt:  —  Held,  that  the 
**  death  **  of  the  father  meant,  death  in  the  life  of 
the  tenant  for  life ;  that  the  brothers  and  sisters  who 
survived  the  aunt  and  the  representatives  of  those  who 
predeceased  her,  were  entitled  to  the  stock.  Secondly, 
that  **  representatives**  meant  executors  or  admini- 
strators, and  not  next-of-kin ;  and  that  they  took  as 
trustees  and  not  beneficially.  Re  Hendencn,  28 
Beav.  656. 

(b)  Gift  hy  Implieation, 

A  testator  gave  a  sum  of  money  to  trustees  to  pay 
the  income  to  his  then  unmarried  daughter  for  life, 
and  after  her  decease  to  permit  her  husband  to 
receive  the  income  for  his  life,  nevertheless  to  be  by 
him  applied  for  the  maintenance,  education  or  bene- 
fit of  the  children  of  his  daughter.  The  daughter 
afterwards  married,  and  her  husband  subsequently 
took  the  benefit  of  the  Insolvent  Act ;  his  wife  after- 
wards died,  leaving  her  husband  and  two  children 
surviving: — Held,  that  he  took  beneficially  a  life 
interest  in  the  legacy.  Byne  v.  BUuMumf  27  Law 
J.  Rep.  (n.8.)  Chanc.  788;  26  Beav.  41. 

Bequest  to  A  for  life,  and  after  her  death  to  B  and 
G  "or"  their  children.  B  and  C  survived  A: — 
Held,  that  their  children  took  nothing.  Sparki  v. 
Mestail,  24  Beav.  218. 

Bequest  to  A  for  life,  and  in  case  he  should  die 
without  child  or  children,  then  to  B: — Held,  that 
the  children  took  nothing  by  implication.     Ibid. 

Gift  to  wife  for  life,  **  to  be  disposed  of  at  her 
death  amongst  my  children  as  she  shall  think  pro- 
per":— Held,  to  confer  a  power  to  appoint,  by  will, 
amongst  his  children  living  at  her  death,  and  an 
implied  gift  in  default  of  appointment.  Jteid  v. 
Jteid,  25  Beav.  469. 

A  bequest  to  A  for  life,  with  a  gift  over  if  he  die 
without  leaving  issue,  gives  no  interest  by  implica- 
tion to  the  issue.  Neighbour  y,  Thwrlow,  28  Bear. 
83. 

A  testator  gave  his  residue  to  his  three  children 
**  for  their  natural  lives,  vix.,  they  to  have  the  in- 
terest during  their  natozvl  lives,  and  if  any  die  with- 
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out  leftTisg  iflnxei  in  that  case  to  return  again  for  the 
benefit  of  his  grandchildren**: — Held,  that  the  three 
children  took  during  their  joint  hyes  and  the  life  of 
the  survivors  and  survivor;  and,  secondly,  that  their 
children  took  no  interest  bj  implication,  so  that  if 
the  three  children  all  died  leaving  issue,  there  would 
be  an  intestacy  after  the  death  of  the  survivor.   Ibid. 

(c)  Mecming  of  Wordt. 

Articles  in  the  nature  of  household  goods  will  pass 
under  that  description  in  a  bequest,  although  they 
may  never  have  been  used  by  the  testator,  nor  even 
kept  in  his  house.  PeUew  y.  ffor^ord,  25  Law  J. 
Bep.  (n.8.)  Chanc  852. 

A  testator  bequeathed  personal  estate,  after  the 
death  of  his  wife, "  to  be  divided  equally,  share  and 
share  alike,  amongst  the  following  persons  or  their 
heirs  for  ever,**  and  proceeded  to  enumerate  certain 
classes  of  legatees.  It  having  been  decided  that 
the  word  ** heirs"  was  to  be  construed  according 
to  the  nature  of  the  property, — Held,  that  the  next- 
of-kin  of  a  deceased  legatee  according  to  the  Statute 
of  Distributions,  and  not  the  nearest  of  kin  simply, 
were  entitled  to  his  share.  Doody  v.  Ifiggins,  26 
Law  J.  Rep.  (n.s.)  Chanc.  733;  2  Kay  &  J.  729. 

Bequest  in  trust  for  such  persons  as  testator^ 
daughter,  a  married  woman,  should  appoint,  and  in 
defoult  of  appointment,  to  her  separate  use  for  life, 
and  after  her  death  upon  trust  for  such  person  or 
persons  as  at  the  time  of  her  decease  should  or 
would  have  become  entitled  thereto  as  her  next-of- 
kin  in  case  she  had  died  intestate  and  unmnrried. 
The  daughter  survived  the  testator,  and  died  with- 
out having  exercised  the  power  of  appointment  given 
her  by  the  will,  leaving  her  husband  and  three  chil- 
dren surviving  her: — Held,  that  the  children  were 
entitled  to  the  fund  bequeathed  by  the  testator. 
In  re  CfraUon*s  Trualt,  26  Law  J.  Bep.  (n.s.) 
Chanc.  648. 

A  testator  directed  his  trustees  to  sell  and  convert 
into  money  all  his  property,  except  such  portion  as 
conabted  of  monies  in  the  public  funds,  and  the 
proceeds  thereof  to  be  invested  in  the  public  funds: 
— Held,  that  the  exception  included  long  annuities. 
Hotectrd  v.  Katf,  27  Law  J.  Rep.  (er.s.)  Chanc 
448. 

A  testator  gave  l»000i.  to  his  sister  Sarah  for  life, 
with  remainder  to  her  children;  he  then  said,  To 
each  of  my  sisters,  M  A,  C  and  B,  I  bequeath  500^., 
and  in  case  of  death  to  either  their  portions  to 
go  to  the  surviving  sisters  '*  above  mentioned.**  C 
died  in  the  lifetime  of  the  testator :-— Held,  that  her 
500/.  survived  to  M  A  and  B;  and  that  Sarah  was 
not  included  in  the  words  "the  surviving  sisters 
above  mentioned/*  White  v.  Wakley,  28  Law  J. 
Rep.  (n.s.)  Chanc.  79;  26  Beav.  23. 

A,  who  was  possessed  of  property,  both  in  con- 
sols and  in  Bank  stock,  made  a  will,  by  which  she 
gave  to  her  brother  (who  received  the  income  from 
all  her  property,  and  acted  as  her  banker,)  **  every- 
thing I  may  be  possessed  of  at  my  decease  for  his 
own  life ;  and  should  he  marry  and  have  children  of 
his  own,  to  those  children  after;  but  should  he  die 
a  bachelor,  I  leave  the  whole  of  my  fortune  now 
standing  in  the  funds  to  Emma  Slingsby,  my  god- 
daughter.** The  brother  died  a  bachelor : — Held, 
that  under  this  will  the  Bank  stock  did  not  pass  to 
Emma  Slingsby.    SUngiby  v.  Qrainff^,  28  Law  J. 


Bep.  (ir.s.)  Chanc.  616;  7  H.L.  Cas.  273:  affirm- 
ing 25  Law  J.  Rep.  (n.8.)  Chanc.  673-,  1  De  Gex, 
H.  &  G.  385. 

A  legacy  of  stock  in  trust  for  A  B  for  life,  and 
afterwards  to  divide  the  same  amongst  the  testator^ 
nephews  and  nieces,  children  of  A  B,  then  living,  or 
their  legal  personal  representatives,  share  and  share 
alike.  One  of  the  testator's  nieces  died  in  his  life- 
time, without  issue : — Held,  affirming  the  decision 
of  the  Master  of  the  Rolls,  that  the  fund  was  divi- 
sible among  the  nephews  and  nieces  whether  surviv- 
ing the  tenant  for  life  or  not,  and  that  the  share  of 
the  deceased  niece  devolved  upon  her  next-of-kin, 
and  not  upon  her  administrator.  King  y.  Cleavt' 
land,  28  Law  J.  Rep.  (n.s.)  Chanc.  835,  74,  76; 
4  De  Gex  &  J.  477;  26  Beav.  26, 166. 

A  testator  had  four  grandchildren,  a  son  and 
three  daughters,  who  were  children  of  a  daughter; 
by  his  will  he  gave  8,0002.  stock  to  such  four  chil- 
dren, payable  at  twenty-one;  by  a  codicil  he  revoked 
the  bequest  to  the  three  granddaughters,  and  directed 
that  the  trustees  should  hold  the  shares  for  their 
separate  use  for  their  lives,  and  in  case  of  any  of  his 
granddaughters  dying  without  issue,  that  their  shares 
should  accrue  to  the  survivors  of  all  the  children 
of  his  daughter,  including  the  son.  The  accruing 
shares  of  the  granddaughter  were  to  bo  subject  to 
the  condition  attached  to  the  original  shares:— 
Held,  that  the  word  **  survivors**  referred  to  the 
death  of  each  granddaughter,  and  that  on  the  death 
of  the  one  last  surviving,  without  issue,  her  share 
fell  into  the  residue  as  undisposed  of.  NeviU  y. 
Soddam,  29  Law  J.  Rep.  (n.s.)  Chanc  738;  28 
Beav.  554. 

A  testator  gave  "all  property  belonging  to  him  in 
the  county  of  N.**  In  that  county  the  testator  was 
entitled  to  collieries  in  respect  of  which  debts  were 
due  to  him,  and  it  was  held  that  these  debts  passed 
under  the  above  gift.  The  Earl  of  Tyrone  y.  the 
Marquis  of  Waterfordt  29  Law  J.  Rep.  (n.s.) 
Chanc.  486;  1  De  Gex,  F.  &  J.  613. 

A  testator  gave  all  his  penonal  estate,  after  pay- 
ment of  debts,  to  his  wife  for  life,  and  upon  her 
death  he  gave  whatever  should  remain,  after  pay- 
ment of  various  legacies,  equally  between  the  heirs 
of  his  late  uncle  W.  Neve,  J.  Neve  and  his  aunt 
P.  Francis,  all  three  of  whom  were  dead  at  the  date 
of  the  will: — Held,  that  the  word  *'  heirs**  applied  to 
the  heirs-at-law  of  the  three  persons  named,  and  not 
their  next-of-kin.  In  re  Rootet,  29  Law  J.  Rep. 
(n.s.)  Chanc.  868;  1  Dr.  &  Sm.  228. 

**  Next-of-kin**  in  a  will  held  to  mean  the  nearest  of 
kindred  in  blood,  and  not  the  persons  who  would  be 
entitled  under  the  Statute  of  Distributions.  Avivm 
y.  Sinnpeon,  Johns.  43. 

Bequest  of  **  household  furniture,  goods,  ready 
money,  debts  and  securities"  held  to  comprise  the 
whole  residuary  personal  estate  and  effects  of  the 
testatrix.    Ibid. 

Bequests  of  sums  of  stock  to  the  following  socie- 
ties in  Ixmdon:  the  Chwrch  Building  Society^  the 
Clergy  Society,  the  Society  for  Promoting  Christian 
Knowledge,  Vie  Church  Missionary  Society  and  the 
Clergy  Orphan  Society.  There  being  no  society 
answering  the  description  of  the  Clergy  Society, — 
Held,  that  extrinsic  evidence  could  not  be  received 
to  prove  that  by  that  name  a  charity  not  in  London 
was  intended.    Held,  also,  that  a  scheme  cy-prH 
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muit  be  directed,  and  that  this  moat  be  done  in  tbe 
preBence  of  the  Attorney  GenexaL  Jure  the  Clergy 
Society,  2  Kay  &  J.  615. 

Bequest  to  J  D,  a  younger  son  of  A  D,  as  soon 
as  he  should  attain  twenty-one;  but  in  case  be  should 
die  before  attaining  twenty-one,  then  to  each  of  the 
other  children  of  A  D  who  should  attain  twenty-one. 
J  D  died  an  infant: — Held,  that  the  words  "suchi 
&c.  as  should  attain  twenty-one"  were  equiralentto 
"at  twenty-one/'  or  "when  and  as  they  should 
attain  twenty-one**;  and  that  on  J  D's  death  the 
share  of  a  child  who  had  then  attained  twenty-one 
became  immediately  payable,  and  no  after-born 
child,  if  any,  would  be  entitled  to  a  share  in  the 
fund.    GiUman  ▼.  J>awnt,  S  Kay  &  J.  48. 

WhUe  the  act  8  &  4  Will.  4.  c.  85,  for  the  regula- 
tion of  the  East  India  Company^s  charter,  was  in 
force,  the  capital  stock  of  the  company  was  not  "a 
government  or  parliamentary  stock  or  fund,'*  nor 
was  it  a  ^*  foreign  stock  or  fund.**  Brown  ▼.  BrowHf 
4  Kay  &  J.  704. 

Bequest  of  personalty  "  to  the  heirs  of  my  late 
partner  for  losses  sustained  during  the  time  that  the 
business  of  the  house  was  under  my  sole  control  **: 
—Held,  that  the  persons  to  take  were  those  who  at 
the  testator^  death  would  have  been  entitled  under 
the  Statute  of  Distributions  to  the  personal  estate  of 
the  deceased  partner  in  case  he  had  died  intestate, 
and  not  the  heir-at-law  srtictly  so  called.  In  rt 
GamboaTs  TrtuU,  4  Kay  &  J.  756. 

Where  the  words  "children**  and  ''issue'*  are 
used  interchangeably  in  a  will  the  operation  of  the 
word  "children**  may  be  extended  to  "issue**  gene- 
rally to  effectuate  the  intention.  Harley  ▼.  Mitfbrd, 

21  Beav.  280. 

A  testator  declared  that  in  case  his  daughters 
should  ** leave  issue**  they  might  appoint  a  fund 
"  unto  such  children**  in  "  such  manner  '*  as  they 
should  choose;  and  in  default  of  any  child  they 
might  appoint  it  to  their  sisters  and  their  children; 
**  and  in  case  all  his  daughters  should  die  without 
issue**  then  over: — Held,  that  ** children "  must  be 
construed  "  issue,*'  and  that  an  appointment  to  a 
grandchild  was  within  the  power.     Ibid. 

Held,  also,  that  the  word  **  such  ^  did  not  refer  to 
the  issue  a  daughter  might  leave,  but  to  such  of  the 
class  as  she  might  choose.    Ibid. 

A  testetor  bequeathed  leaseholds  equally  to  his 
four  grandchildren,  and  after  their  decease  to  '*such 
lawftil issue**  as  they  or  any  or  either  of  them  should 
leave : — Held,  that  on  the  death  of  each  grandchild 
his  issue  of  every  degree  then  living  became  equally 
entitled  to  his  one-fourth;  and  that  "  issue**  was  not 
to  be  read  "  children,**  though,  in  a  subsequent  gift, 
he  had  used  that  expression.     Waldron  t.  BotUUr, 

22  Beav.  284. 

Under  a  similar  devise  of  renewable  leaseholds 
and  copyholds  to  the  four  grandchildren  equally, 
and  after  their  death  **'  for  such  children  as  they  or 
any  or  either  of  them  should  leave  her  or  him  sur- 
viving**:— Held,  that  on  the  death  of  each  grandchild 
his  "children**  then  surviving  took  as  tenants  in 
common.    Ibid. 

A  testator  bequeathed  to  his  son  "the  sum  of 
i.  X.  X.**: — Held,  that  extrinsic  evidence  was  admis* 
sible  to  explain  the  meaning  of  these  letters.  Kell 
▼.  Charmer,  23  Beav.  195. 

The  word  "share  **  alone,  when  there  is  no  gift 


over  of  the  whole  ftiad  in  cats  of  the  fiulnre  of  aU 
the  members  of  the  class,  is  not  sufficient  to  carry 
over  an  accrued  share.  Svcom  ▼.  Bvam,  25  Beav.  81 . 

The  character  of  *'  eldest  son**  is  in  ordinary  cases 
to  be  ascertained  at  the  period  of  veeting,  and  not  of 
payment    Adeuna  y.  Adams,  25  Beav.  652. 

Bequest  to  A  for  life,  and  afterwards  in  trust  for 
her  children,  who,  not  being  an  eldest  or  only  son, 
should  attain  twenty-one.  In  1854,  after  George, 
the  second  son,  had  attained  twenty^ona,  the  eldest 
son  died,  and  the  second  thereupon  became  eldest. 
The  tenant  for  li&  died  in  1857: — Held,  that  Geoi^ge, 
though  an  eldest  son  at  the  time  the  fund  became 
payable  to  the  children,  took  a  share.    Ibid. 

Bequest  of  ''all  my  household  ftumiture  and 
effect^  plate,  linen,  china,  glass,  booksi,  wearing 
apparel,**  &c.,  held  to  pass  the  articles  enumerated 
and  othtts  efnadem  yeneria,  but  not  the  general 
residue.  Neumum  y.  Newman  (Kow  3),  26  Beav. 
220. 

Stock  in  the  ftinds  in  which  the  testator  has  a 
reversionary  interest  will  not  pass  by  a  bequest  of 
"  my  goods  and  ftimiture,  my  plate  and  linen,  all 
money  and  notes  that  may  be  due  to  me  at  my 
decease."     Cowling  y.  Cowling,  26  Beav.  449. 

Bequest  to  **  descendanto**  of  A  "  in  such  propor- 
tions as  each  may  be  entitled**  under  the  Statute  of 
Distributions : — Held,  that  a  child  of  A  took  in  ex* 
elusion  of  grandchildren.  Smith  v.  Pepper,  27 
Beav.  86. 

A  testator  occupied  a  house  at  B,  and  stables  in 
the  neighbourhood,  held  under  a  different  titla  He 
bequeathed  the  lease  of  the  house  at  B,  *'  with  all 
buildings  belonging  to  me,"  and  what  the  "buildings 
may  contain**: — Held,  that  the  stables  and  the 
carriages  and  horses  therein  passed  to  the  legatee. 
Kennedy  ▼.  KeUy,  28  Beav.  223. 

(B)  Who  take  as  Lroatebs. 

(a)  DeacripHon  of  Legaiee, 

A  testator  bequeathed  a  sum  of  2,000^.  consols  to 
be  divided  between  his  children  when  each  of  them 
attained  the  age  of  twenty-one  years,  but  should 
neither  of  them  attain  that  age,  then  he  bequeathed 
the  said  sum  to  his  wife  for  her  life  and  afterwards 
to  his  "next  heir-at-law": — Held,  that  the  "heir- 
at-law,"  at  the  death  of  the  testator  was  the  person 
entitled,  and  not  the  next-of-kin.  SonUhgaU  ▼. 
Clinch,  27  Law  J.  Rep.  (n.s.)  Chanc.  651. 

A  testator  gave  several  legacies  to  a  woman  by 
the  description  of  "my  wife,**  he  having  gone 
through  the  ceremony  of  marriage  with  her;  but  she 
was  the  wife  of  another  man,  whom  she  had  left 
nineteen  years  before : —Held,  in  the  absence  of 
proof  that  she  knew  her  husband  was  living,  and 
of  any  intention  to  commit  a  fraud  upon  the  testator, 
that  she  was  entitled  to  the  legacies  as  perwna  detig- 
fuUa,  In  re  Pitta,  29  Law  J.  Rep.  (n.&)  Chanc 
168;  27  Beav.  576,  nom.  In  re  Petta, 

A  testator  gave  a  life  interest  in  a  trust  ftmd  to 
the  husband  of  a  daughter  dying,  leaving  issue,  with 
remainder  to  the  children  of  the  daughter  by  the 
present  or  any  future  husband.  The  daughter  was 
married  at  the  date  of  the  will  and  at  the  death  of 
the  testator;  her  husband  afterwards  died,  and  she 
married  again,  and  died  leaving  her  second  husband 
and  children  by  the  first  marriage  surviving,  but 
without  having  had  any  children  by  the  second  nuuEw 
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nage.  Upon  a  lull  bj  the  second  hnsband,—- Held, 
that  he  was  not  entitled  to  a  life  intereBt  in  the  trust 
ftind;  that  the  term  **  husband"  was  confined  to  the 
first,  who  was  li?ing  at  the  date  of  the  will  and  at 
the  death  of  the  testator.  Ffwikt  v.  Brooher,  29 
Law  J.  Kep.  (v.s.)  Chanc  292;  27  Beav.  6S5. 

A  testator  bequeathed  nineteen  guineas  each  to 
the  "surgeon"  and  resident  "apothecary**  of  the  S. 
Dispensary,  or  any  who  might  hold  the  like  situation 
at  his  decease.  There  were  two  surgeons  and  no 
resident  apothecary,  but  a  "dispenser**: — Held,  that 
the  three  were  entitled  to  nineteen  guineas  each. 
BUu  y.  JBartrum  (No.  2),  25  Beav.  109. 

Under  a  bequest  to  the  testator's  '^servants  in  hia 
serrice  at  the  time  of  his  decease,**  the  Ck>urt  held 
that  two  outrdoor  servants,  continuously  employed 
at  weekly  wages,  were  entitled,  but  that  a  boy  em- 
ployed a  few  months  in  the  year,  whilst  the  testator 
was  at  his  country  residence,  at  weekly  wages,  to 
cairy  letters  to  the  post,  and  who  was  so  employed  at 
the  te8tator*s  death,  was  not  entitled.  Thrupp  y. 
CoUett  (No.  2),  26  Beav.  147. 
.  The  plaintiff  acted  as  the  land  agent  and  house 
steward  of  the  testator,  but  he  resided  out  of  the 
house: — Held,  that  he  was  entitled  under  a  bequest 
"to  all  my  servants  and  day  labourers  who  shall  be 
in  my  service  at  the  time  of  my  death  one  ftill  year's 
wages.**    Arnhitronff  v.  Claveringy  27  Beav.  226. 

(6)  AUettimg  WUnuB. 

Bequest  by  will  dated  in  1849,  of  an  annuity  to 
A.  Codicil  revoking  other  legacies  and  confirming 
the  will  was  signed  by  A  as  an  attesting  witness: — 
Held,  that  the  annuity  given  to  him  by  the  will 
was  not  thereby  made  void.  Tempest  v.  Tempetlf  2 
Kay  &  J.  635. 

(c)  CHfttoa  Olau. 
(1 )  When  and  how  (ucertained. 

A  testator  gave  personal  estate  to  his  wife  ft>r  life, 
and  alter  her  death  to  Mrs.  M,  or  in  case  of  her  death 
to  be  equally  divided  between  "her  children  living.** 
Mrs.  M  died  in  the  testatorls  lifetime,  leaving  one 
child,  who  survived  the  testator,  but  died  in  the  life- 
time of  the  tenant  for  life: — Held,  (affirming  the 
decision  of  the  Master  of  the  Rolls,)  that  the  child 
of  Mrs.  M  took  a  vested  interest.  Modgion  v. 
Smiihton,  26  Law  J.  Rep.  (x.s.)  Chanc  110;  21 
Beav.  S54. 

A  testator  bequeathed  certain  leasehold  estates, 
after  the  fiiilure  of  previous  limitations  in  fiivour  of 
A  and  his  issue,  "  in  trust  for  such  persons  as  at  the 
time  of  such  failure  of  issue  should  be  his  (the  tes* 
tator's)  next-of-kin,  according  to  the  statute,  &c.,  and 
as  if  the  testator  had  surviv^  the  said  A,  and  in  the 
like  shares  as  they  would  be  entitled  to  the  same 
under  the  same  statute.**  He  afterwards  bequeathed 
a  legacy  in  trust  for  M  for  life ;  and,  after  her  decease, 
without  issue,  in  trust  for  his  own  **  next-of-kin  in 
manner  albresaid**: — Held,  that  the  persons  entitled 
to  the  legacy  would  be  the  persons  who  would  be  the 
next-of-kin  of  the  testator  living  at  the  death  of  M, 
and  not  the  next-of-kin  at  his  own  death,  ^esson^ 
V.  Noble,  26  Law  J.  Rep.  (n.s.)  Chanc.  286. 

Although  the  available  personal  estate  of  a  testator 
was  employed  in  the  payment  of  debts  and  legacies, 
and  in  providing  a  fund  to  pay  an  annuity,  and  no* 
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thing  could  be  divided  until  the  death  of  an  annuitant 
and  the  fill  ling  in  of  a  reversionary  interest,  still  the 
class  of  objects  entitled  under  a  gift  "to  the  children 
of  J  H,  M  H,  J  P,  and  M  P,  who  should  attain 
twenty-one,  to  be  equally  divided  between  them 
percapitcL,  and  not  per  fttt^pes,"  was  held  to  be  ascer^ 
tained  at  his  death,  and  some  of  such  objects  having 
attained  twenty-one  in  his  lifetime,  it  was  held,  that 
the  interests  were  vested,  and  that  those  born  in  the 
testator's  lifetime  took  to  the  exclusion  of  others 
subsequently  bom.  Hagger  v.  Payne,  26  Law  J. 
Rep.  (n.s.)  Chanc  617;  23  Beav.  474. 

A  legacy  to  a  class  not  definitively  fixed  will  be 
carried  into  effect  so  far  as  the  objects  can  be  ascer^ 
tained,  but  blanks  in  a  will  cannot  be  filled  up,  though 
the  testator  apparently  contemplated  an  extension 
of  the  class.  Ma»on  v.  BaUton,  28  Law  J.  Rep. 
(N.S.)  Chanc  891;  26  Beav.  404. 

Bequest  to  trustees  for  A  for  life,  and  if  he  should 
die  childless,  upon  trust  to  apply  the  sum  to  the 
benefit  of  such  of  te8tator*s  children,  or  their  issue 
as  the  trustees  should  think  fit,  for  the  interest  and 
good  of  the  testator^  family ;  with  no  gift  m  defiiult 
of  appointment  No  appointment  having  been  made, 
and  the  tenant  for  life  having  survived  the  donees  of 
the  power  and  died  childless: — Held,  that  children 
and  remoter  issue  took  in  equal  shares  per  capita, 
and  that  the  period  for  ascertaining  the  class  was  the 
death  of  the  tenant  for  life.  Be  White's  Truttf 
Johns.  656. 

A  testatrix  having  given  legacies  to  several  persons 
by  name,  describing  each  as  her  niece,  bequeathed 
her  residuary  personal  property  upon  trust  for  her 
respective  "nephews  and  nieces,**  in  equal  shares. 
Two  of  the  legatees  in  the  will  called  nieces,  were 
nieces  not  of  the  testatrix,  but  of  her  late  husband : 
— Held,  that  the  circumstance  that  the  testatrix  had 
in  her  will  called  these  two  her  nieces,  did  not  enlarge 
the  meaning  of  the  words  "nephews  and  nieces**  in 
the  residuary  bequest,  so  as  to  make  it  include  all 
the  nephews  and  nieces  of  her  husband  living  at  her 
death,  nor  even  to  include  the  two  legatees,  whom 
she  had  called  her  nieces  in  the  wilL  Smith  v. 
Lidiard,  3  Kay  &  J.  252. 

Bequest  upon  trust  to  pay  and  divide  equally  to 
and  amongst  all  the  children  of  testator's  daughter 
when  the  youngest  should  attain  twenty-one,  followed 
by  a  gift  over  in  case  of  the  death  of  his  daughter 
"without  leaving  any  child  or  children**: — Held,  the 
youngest  child  having  attained  twenty- one,  that  the 
fund  was  divisible  equally  amongst  all  the  children, 
and  that  such  interests  were  not  defeasible  in  the 
event  of  the  death  of  the  testator>  daughter  without 
leaving  any  child  or  children.  Kennedy  v.  Sedgvfick, 
8  Kay  &  J.  540. 

In  such  case,  the  gift  over  being  contradictory  if 
the  word  "leaving"  be  construed  literally,  that  word 
will  be  read  as  equivalent  to  "having."     Ibid. 

A  tesUtor  bequeathed  to  R  S  l,000il  to  be  placed 
out  on  real  security,  and  the  interest  to  be  paid  to 
her  during  her  life;  and  he  directed  that  at  her  death 
the  principal  should  be  called  in  and  distributed 
equally  among  her  children,  and  that  if  any  children 
were  living  from  son  or  daughter  being  dead,  such 
child  or  children  should  take  the  share  their  parent 
would  have  been  entitled  to  if  living, — Held,  that 
the  representatives  of  such  children  of  R  S  as  sur- 
vived the  testator  and  died  without  issue  in  the  life- 
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time  of  R  S  were  entitied  to  sharei.    StroAer  v« 
DuUm,  1  De  Gex  &  J.  675. 

A  fuiid  was  bequeathed  upon  tnut  for  a  daughter 
of  the  testator  for  life,  and  after  her  death  for  her 
husband  for  his  life,  and  after  the  death  of  the  sur- 
vivor, for  the  daughter's  children  who  should  be 
living  at  her  decease  equally,  and  the  children  of  such 
children  as  should  be  dead,  such  children  to  have 
their  parentis  shares  only,  and  if  there  should  be  no 
such  child  or  grandchild,  in  trust  to  transfer  the  fond 
to  all  the  testator's  children  who  should  be  then  living 
equally,  and  the  children  of  such  of  them  as  should 
be  dead,  such  children  to  have  their  parent's  shares 
only: — Held,  (dubitanU  TumiTy  L.J.)  that  under 
the  last-mentioned  clause  only  such  grandchildren 
of  the  testator  took  as  survived  the  tenant  for  life. 
In  re  Kirhnan*9  TrusU,  8  De  Gex  &  J.  558. 

Gift  of  personalty  to  A  for  life,  remainder  to  the 
children  of  tenant  for  life  nominaHm  or  such  of 
them  as  should  be  living  at  the  death  of  tenant  for 
life.  If  any  of  them  should  die  in  the  lifetime  of 
tenant  for  life,  leaving  issue,  such  issue  to  take  the 
share  the  parent  would  have  been  entitled  to.  There 
were  four  children  of  the  tenant  for  life,  who  all  died 
in  the  lifetime  of  tenant  for  life.  Two  died  in  the  life- 
time of  the  testatrix,  and  one  of  those  two  left  issue. 
None  of  the  others  left  issue: — Held,  that  the  chil- 
dren of  the  deceased  child  took  the  whole  fond. 
Athlvng  v.  KnowUSf  3  Dcew.  593. 

Testator  gave  after  the  death  of  A,  one  of  his  chil* 
dren,  to  such  of  his  other  children  as  should  be  living 
at  the  death  of  A : — Held,  this  was  a  gift  to  a  class, 
and  that  one  of  the  children  having  died  before  the 
testator,  the  survivors  took  the  whole.  Crute  v. 
Howell  or  NoweU,  4  Drew.  215. 

Bequest  to  wife  for  life,  and  afterwards  to  all  tes- 
tator^ nephews  and  nieces  living  at  the  death  of  his 
wife,  namely,  all  the  children  of  my  brother  S  H,  &c. 
[naming  the  greater  part,  but  not  the  whole  of  his 
brothers  and  sisters,  and  excepting  one  of  his  nieces 
by  name,  and  giving  her  a  legacy]: — Held,  that  this 
was  not  a  gift  to  a  class  consisting  of  all  the  testator^ 
nephews  and  nieces,  but  to  the  children  only  of  those 
brothers  and  sisters  who  were  specifically  named. 
In  re  ffulPi  estate,  21  Beav.  314. 

Bequest  to  A  for  life,  and  afterwards  to  his  children, 
and  in  default  **then"  unto  the  persons  **of  the  blood 
or  next-of-kin^  of  the  testator  ''as  would  by  virtue 
of  the  Statute  of  Distributions,  have  become  and  been 
then  entitled  thereto  in  case  the  testator  had  died 
intestate.**  A  died  without  issue: — Held,  that  the 
class  comprising  the  ultimate  gift  was  to  be  ascer- 
tained on  the  death  of  the  testator  and  not  of  A,  and 
that  the  class  took  as  tenants  in  common,  notwith- 
standing the  exclurion  of  the  testator^  widow. 
l^ovmes  V.  BuUock,  25  Beav.  54. 

Survivorship  as  to  a  class  in  a  gift  after  the  death 
of  the  tenant  for  life,  referred  to  the  death  of  the 
testator  and  not  to  the  death  of  the  tenant  for  life. 
JSvana  v.  Evans,  25  Beav.  81. 

Gift  to  A  for  life,  and  after  her  decease  to  *'the 
surviving  children  of  B  andC,  except  the  youngest  son 
of  B,**  who  was  to  have  302.  to  his  share  more  than 
the  others.  The  will  proceeded,  ''should  either  of 
the  said  children  die  leaving  no  issue,  his  or  her  share 
to  be  then  equally  divided  amongst  the  survivors:** 
— Held,  that  the  children  of  B  and  C  took  vested 
nterests  at  the  death  of  the  testator,  in  remainder 


expectant  on  the  deeeaae  of  A  with  a  gift  to  this 
survivors  in  the  event  of  any  one  dying  wkhovt  issue 
in  that  interval    Ibid. 

On  a  gift,  after  a  tenancy  for  life,  to  a  dass  equally, 
with  benefit  of  survivorship  npon  their  severally  at- 
taining twenty-one,  the  survivorship  was  held  to  refer 
to  the  attaining  twenty-one,  and  the  represeotativee 
of  one  who  attained  twenty-one,  but  died  in  the  life- 
time of  the  tenant  for  life,  were  held  entitled  to  a 
share.    JTnight  v.  Knight,  25  Beav.  111. 

Under  a  bequest  in  trust  for  all  the  som  and 
daughters  of  A,  B  and  C  (who  were  living)  who  shall 
attain  twenty-one,  it  was  held  that  the  class  was  noi 
to  be  ascertained  on  the  first  of  the  dass  attaining 
twenty-one,  in  consequence  of  the  will  containing  a 
power  of  maintenance  and  advancement,  whether 
they  shall  or  not  have  attained  twenty-one,  and  not- 
withstanding the  liability  of  the  share  to  be  lessened 
by  the  snbMquent  addition  to  the  class  entitled  to 
the  entire  fimd.  Iredeli  v.  Iredell  (No.  9,  25  Beav. 
485. 

Gift  to  "  issue"  after  the  death  of  a  tenant  for  life, 
held  to  include  issue  of  every  degree.  Maddoek  r. 
X^,  25  Beav.  531. 

Biequest  to  persons  for  life,  and  after  their  dcAtha 
**  unto  their  and  each  of  their  issue,  and  the  survivor 
or  the  survivors  of  them  on  their  severally  attaining 
twenty-one,  in  equal  proportions.**  On  this  death  of 
the  last  tenant  for  life  there  were  three  generations 
of  issue  living : — Held,  that  all  who  survived  and 
attained  twenty-one  participated  in  the  fond.    Ibid. 

Bequest  of  IQQl,  to  the  testator's  two  asters  and 
his  ornaments  to  be  equally  divided  amongst  the 
unmarried  ones : — Held,  that  the  class  of  unmarried 
daughters  was  to  be  ascertained  at  his  death.  £l(ih 
grove  v.  Coore,  27  Beav.  188. 

Bequest  of  shares,  the  profits  to  be  invested  and 
the  interest  applied  in  the  education  of  the  children 
of  A  and  B,  in  equal  shares :  "  and  on  their  attain- 
ing twenty-one  the  whole  to  be  sold  and  divided 
equally  among  them."  There  was  a  gift  over  if  A 
and  B  died  without  issue.  A  and  B  bad  no  child 
at  the  te8tator*s  death  :~Held,  that  all  the  children 
of  A  and  B  took,  and  that  the  class  was  not  limited 
to  those  bom  when  the  first  attained  twenty-one; 
and,  secondly,  that  the  children  of  A  and  B  took  per 
capita  and  not  per  stirpes.  Amutage  v.  WittiamSt 
27  Beav.  346. 

Gift,  after  a  previous  life  estate  to  C,to  the  children 
of  W  who  should  be  living  at  the  death  of  the  tes- 
tator and  C  :~Held  that  a  child  of  W,  who  was 
bom  after  the  death  of  the  testator  and  survived  C, 
was  included  in  the  class  and  took  a  share.  Fox  v. 
OarrtU  (No.  2),  28  Beav.  19. 

Bequest  to  the  testator*s  two  sisters  for  their  lives, 
and  after  the  death  of  the  survivor  ^  to  be  equally 
divided  between  the  testator's  surviving  brothers  and 
sisters  or  their  children  equally.**  The  brothers  and 
sisters  having  all  died  in  the  life  of  the  last  tenant 
for  life, — Held,  that  those  children  only  who  survived 
the  tenant  for  life  participated,  and  that  they  took 
per  capita,    Aikinson  v.  Bartrumj  28  Beav.  21 9. 

Survivorship  held  to  apply,  not  only  to  the  original 
but  to  the  substituted  class.     Ibid. 

A  testator  bequeathed  legacies  of  '*  5002.  a  piece  to 
each  child  that  may  be  born**  to  either  of  the  children 
of  my  brothers:— Held,  that  the  class  included  only 
the  children  coming  into  esse  between  the  date  of 


LEGACY;  (C)  What  PsoPEfiTT  passbs. 


363 


the  will  and  the  death  of  the  teilator,  and  that 
children  bom  at  the  date  of  the  will  and  thoae  bom 
after  his  death  (unless  en  ventre  ea  mire  at  that 
•period)  were  excluded.  Towntend  v.  EnU^,  28  Bear, 
429. 

(2)  PiatributuM  per  Capita  or  per  SUrpee, 

A  direction  in  a  will  for  trustees  to  apply  the  whole 
or  so  much  as  they  should  think  necessary  of  the 
income  of  property  until  the  period  of  distribution 
towards  the  maintenance,  education,  and  adfance- 
ment  of  testator's  giandchildren  per  etirpei : — Held, 
not  to  affnrd  ground  for  presuming  that  he  intended 
a  diTision  per  eiirpet  of  the  capital.  Neekolde  t« 
Xodw,  8  Kay  &  J.  6. 

The  testator  had  a  son  and  two  daughters  (A  and 
C)  living,  another  daughter  ( B)  was  dcMid  having  left 
five  daughters.  He  bequeathed  15,<N)0<.:  as  to6,000l. 
for  A  for  life»  with  remainder  to  her  children;  as  to 
5,0001.,  to  the  five  daughters  of  B,  and  as  to  the 
remaining  5,0002.  to  C  for  life,  with  remainder  to 
her  children.  He  then  gave  the  residue  '*  equally 
amongst  his  son,  his  daughter  A,  the  five  daughters 
of  B  and  his  daughter  G,  to  be  settled  as  he  had 
directed  the  three  sums  of  5,000^  upon  them  and 
their  issue^:  — ^Held,  that  the  five  daughters  of  B 
took  per  capita,  so  that  each  was  entitled  to  one- 
dghtfa  of  the  residue.  TfndaHe  v.  WiUdmcm,  23 
Beav.  74. 

(3)  CkUdren. 

Where  a  testator  bequeathed  a  fund  in  trast  for 
the  children  of  his  late  sister  A  (the  issue  of  her 
daughter  B  excepted)  and  of  his  sisters  C  and  Dper 
ttirpea  : — Held,  that  grandchildren  of  C  were  entitled 
to  participate.  Inre  CrawhaU^» Truitf  8  De Gex, M. 
&  6.  480. 

(4)  lUegiHtMUe  CkUdren, 

In  order  to  enable  illegitimate  daughtevs  to  take 
under  a  bequest  to  daughters,  it  is  necessary  to  im- 
pute to  the  testator  a  knowledge  of  the  state  of  the 
ftmily;  but  though  such  knowledge  will  not  be  pre- 
anmed  as  a  matter  of  course,  it  is  not  necessary  that 
it  should  be  strictly  proved  if  it  can  be  reasonably 
inferred  from  fiicts  d^ar»  the  will.  Re  Herbert** 
Trutle,  29  Law  J.  Bep.  (ir.B.)  Chanc.  870;  IJo.  & 
H.  121. 

A  testator  had  only  one  illegitimate  nephew  (John) 
and  only  one  Iqjitimate  nephew  (William),  and  be 
had  no  nieoesL  By  his  will  he  gave  a  legacy  to  John, 
whom  he  described  as  **  his  nephew,**  and  he  gave 
his  residuary  estate  "  to  the  children  lawftilly  begotten 
of  his  nephews  and  nieces**:— Held,  that  the  children 
of  John  participated  in  the  residue.  Tugtodl  v.  jSoott, 
S4  Beav.  141. 

Bequest  to  "  A  and  her  dau^ters**  equally.  A 
had  an  illegitimate  daughter  at  the  date  of  the  will, 
and  never  had  any  other  daughter.  A  predeceased 
the  testator : — Held  that  legitimate  daughters  alone 
oonld  take  under  this  bequest,  and  that  the  construc- 
tion was  not  altered  by  the  drcumstanoe  that  in  the 
same  will  there  was  a  bequest  to  B  and  her  son  John, 
the  son  John  being  illegitimate.  Kelly  v.  HanaiMnd, 
26  Beav.  86. 

(C)  What  Propertt  passbs. 

(a)  IngeneraL 
Under  the  gift  of  **  the  plant  and  goodwill  of  my 


bnsmessin  Aldetigate  Street*: — Held,  that  stock- 
in-trade  and  furniture  in  the  house  of  business  did 
not  pass;  but  it  appearing  that  the  house  was  held 
by  the  testator  on  a  lease  of  which  a  few  years  re- 
mained at  a  rack  rent,  and  exclusively  for  the  purpose 
of  the  business : — Held,  that  the  testator's  interest 
in  the  house  passed  under  the  bequest.  Blake  v. 
fi3ka«,  Johns.  732. 

Under  the  27th  section  of  the  Wills  Act»  a  general 
bequest  by  a  married  woman  will  include  property 
over  which  she  hss  a. power  of  appointment.  Ber- 
nard V.  MituhvU,  28  Law  J.  Bep.  (v.8.)  Chanc.  649; 
Johns.  276. 

A  bequest  of  '^  all  and  singular  other  my  property 
and  estate**  will  include  not  only  everything  not 
before  mentioned  in  the  will,  but  everything  the 
previous  disposition  of  which  fidls,  unless  it  appears 
from  the  will  that  the  property  comprised  in  the  pre- 
vious disposition  was  intended  to  be  excepted  fisr  all 
purposes  from  the  residuary  bequest,  and  not  merely 
ibr  the  purpose  of  giving  it  to  the  particular  legatee. 
Ibid. 

(6)  Moniei. 

[Mamung  v.  Pmrcell,  7  Law  J.  Dig.  418;  7  I>e 
Gex,  M.  &  O.  55.J 

A  testator,  after  directing  payment  of  debts,  Sic^ 
gave  to  his  wife  for  life  the  interest  of  all  sums  of 
money  he  might  die  possessed  of;  after  her  decease 
he  gave  all  such  **  interest  money*'  to  his  daughter 
for  life,  and  after  her  decease  he  gave  the  principal 
and  interest  to  be  divided  between  his  daughter's 
children.  The  testator,  at  his  death,  was  possesBcd 
of  4552.  cash,  besides  ftirniture,  ferming  stock  and 
a  ferm  at  a  yearly  tenancy : — Held,  that  there  was 
a  specific  bequest  of  the  money  only,  and  an  intestacy 
as  to  the  rest  of  his  property;  and  that  the  debts, 
&c.  must  be  paid  out  of  his  general  estate.  lAumer 
V.  Lamer,  26  Law  J.  Bep.  (N.s.)  Chanc.  668;  8 
Drew.  704. 

A  married  woman  having  a  power  of  appointment 
over  trust  funds,  and  being  also  entitled  to  consider- 
able sums  of  money,  consisting  partly  of  cash  at  the 
bank,  and  partly  of  money  held  by  the  bankers  on 
deposit-notes,  gave,  by  her  will,  certain  pecuniary 
legacies,  which  she  directed  to  be  paid  out  of  any 
monies  of  or  to  which  she  might  be  possessed  or 
entitled  at  the  time  of  her  decease,  and  then  gave 
.  all  the  residue  of  the  monies  of  which  she  might,  at 
the  time  of  her  decease  be  absolutely  possessed  to 
B  and  K  absolutely :  —  Held,  that  the  residuary 
bequest  carried,  not  only  the  cash  at  the  bank,  but 
also  Uie  money  held  on  deposit.  Langdale  v.  WhU- 
fMy  27  Law  J.  Rep.  (r.b.)  Chanc  795;  4  Kay 
&  J.  426. 

An  officer  in  the  army  died  abroad,  having  by  his 
will,  made  the  day  before  his  death,  (after  giving  two 
legacies  of  lOZ.  each,  and  directing  his  carpet-bag, 
portmanteau  and  sea-chest  to  be  sent  to  England  to 
his  father),  directed  that  "the  remainder  of  his  money 
and  effects  might  be  expended  in  purchasing  a  suitable 
present  for  his  godson.**  After  payment  of  the  tes- 
tator's debts  there  remained  in  the  hands  of  the  pay- 
master of  his  regiment  a  sum  of  about  1 U.  At  the 
time  of  his  death,  the  testator  was  entitled  to  a  re- 
versionary interest  in  one-third  part  of  two  sums  of 
2,3972.  consds,  and  11,3442.  consols: — Held,  that, 
upon  the  coitext  of  the  will,  the  testator's  reveruoA- 
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ary  intereit  in  the  above  minis  did  not  pMi  to  his 
godson  by  the  direction  that  ^  the  remainder  of  his 
money  and  effects  might  be  expended  in  purchasing 
a    saitable  present   &r  his  godson.**     Borton  r. 
Dufibar,  29  Law  J.  Rep.  (n.s.)  Chanc  572 ;  2 
Giff.  221. 

A  testatrix,  possessed  of  a  sum  of  stock,  made  her 
will,  and  bequeathed  **  all  the  money  1  may  die  pos- 
sessed of."  She  died  possessed  of  no  money,  but 
of  some  personal  chattels : — Held,  that  the  intention 
of  the  testatrix  could  only  be  applied  to  the  stock, 
and  that  it  passed  by  her  will,  and  did  not  form  part 
of  the  residue.  Chapman  v.  JteynoldBf  29  Law  J. 
Rep.  (n.b.)  Chanc.  694;  28  Bear.  221. 

Cash  of  a  testatrix  at  a  savings  bank  as  to  which 
she  bad  given  notice  requiring  payment,  and  which 
only  awaited  her  receipt,  held  to  pass  by  a  be- 
quest of  **  all  her  ready  money.**  In  re  PoweU*s 
Trust,  Johns.  49. 

But  sums  secured  to  her  on  notes  of  hand,  held 
.not  to  pass  by  that  bequest,  although  preceded  by 
a  direction  for  payment  of  her  funeral  and  testa- 
mentary expenses^    Ibid. 

In  the  absence  of  any  other  bequest  of  the  resi* 
due  of  testator's  personal  estate  and  effects,  a  bequest 
of  any  **  money  **  which  may  remain  after  payment 
of  his  debts,  includes  the  general  residue  of  the  per- 
sonal estate  not  specifically  bequeathed  and  which 
by  law  is  liable  to  the  payment  of  testator's  debts. 
Such  a  bequest  of  ^  money,**  held  to  pass  testa- 
tor's reversionary  interest  in  a  sum  charged  on  real 
estate.    Stocks  v.  Barri,  Johns.  64. 

A  share  in  long  annuities,  held,  upon  the  context, 
to  pass  under  the  words  '*  remaining  sum  or  sums  of 
money.**    Orosvetwr  v.  Jhtrston,  26  Beav.  97. 

South  Sea  Stock  and  8Z.  5s.  per  cents,  held,  on 
the  context,  to  pass  by  the  expression  ''surplus 
money."  Newman  v.  Newman  (No.  1.),  26  Beav. 
218. 

A  testatrix  bequeathed  specific  sums  of  South  Sea 
stock  and  3J.  5s.  per  cents,  to  her  sister  for  life,  and 
at  her  death  she  left  **  this  money  in  trust  to  her 
niece**  to  pay  certain  legacies  which  did  not  exhaust 
the  whole.  She  authorized  her  sister  and  niece  (who 
were  her  executrixes)  to  sell  out  the  residue  of  her 
money  in  the  SI.  5s.  per  cents,  over  the  sum  she  had 
mentioned,  for  payment  of  her  debts,  and  proceeded 
"  then,  if  there  is  any  surplus  money,  I  give  it  to  my 
niece**: — Held,  that  the  niece  took  the  surplus  of 
both  the  funds.    Ibid. 

(c)  Dividends. 

A  testator  bequeathed  stock  in  a  company  to  Y 
fbr  life.  At  a  meeting  of  the  company,  held  on  the 
26th  of  May  1858,  a  resolution  was  passed,  declaring 
a  bonus  of  4702.  on  each  share,  payable  on  and  after 
the  10th  of  June  then  next.  The  sum  applicable 
to  this  payment  arose  from  a  large  sum  recently  paid 
to  the  company  on  the  compromise  of  a  suit.  The 
testator  di^  on  the  29th  of  May,  between  the  time 
of  the  declaration  of  the  bonus  and  the  time  ap- 
pointed for  payment: — Held,  that  the  bonuses  formed 
a  part  of  the  general  estate  of  the  testator,  and  did 
not  belong  to  V .  Lock  v.  Venables,  29  Law  J.  Rep. 
(n.s.)  Chanc.  179;  27  Beav.  598. 

Whether,  if  the  resolution  had  been  passed  after 
the  death  of  the  testator,  this  sum  would  have  be- 
longed to  the  tenant  for  life— ^iMsrs.    Ibid. 


(D)  What  Ihtbbir  Tun. 
(a)  Absolute. 

A  testator  devised  and  bequeathed  real  and  per- 
sonal estate  to  trustees,  upon  trust  for  his  wife  for 
life,  and  after  her  decease  to  sell  and  di? ide  the  pro- 
ceeds among  his  five  children  (whom  he  named)  **  or 
their  heirs  or  assigns.**  One  of  the  children  died  in 
the  lifethne  of  the  testator*S  widow,  learing  her  hua> 
band  and  a  son  and  a  daughter  surviving.  The 
husband  took  out  letters  of  administration  to  her 
estate,  and  on  the  death  of  the  te8tator*ls  widow 
claimed  one-fifth  of  the  produce  of  part  of  the  real 
estate,  which  had  been  paid  into  oourt: — Held,  that 
the  gift  to  the  five  children  was  absolute,  and  that 
the  share  of  the  deceased  daughter  belonged  to  her 
husband  as  her  administrator.  In  re  WoUmCs  E^taie^ 
26  Law  J.  Rep.  (■.s.)  Chanc  609;  8  De  Gex,  M.  6l 
G.  173. 

An  absolute  gift  of  a  legacy  is  not  cut  down  to  a 
life  interest  by  the  addition  of  a  general  power  of 
disposition  at  the  death  of  the  legatee.  Be  Morilod^s 
Will,  26  Law  J.  Rep.  (ir.8.)  Chanc.  671 ;  3  Kay  dt 
J.  466. 

Quart — ^if  the  power  had  been  limited.    Ibid. 

A  bequest  to  a  daughter  of  "  all  the  interest  of 
my  monies  in  the  public  f^ds,**  followed  by  a  be- 
quest "  in  the  event  of  her  dying  without  issue**  to 
the  testator^  brother  and  sister, — Held,  to  be  a  gift 
not  of  a  life  interest  merely,  but  of  the  principal 
absolutely.  In  re  Andrews,  29  Law  J.  Rep.  (n.b.) 
Chanc.  291;  27  Beav.  608. 

A  testator  bequeathed  8,0002.  upon  trusts  fbr 
investment,  and  as  to  1,0002.,  part  thereof,  in  trust 
for  his  daughter  E,  and  to  apply  the  interest  for  her 
benefit  untU  she  should  attain  twenty-one  or  marry, 
and  afterwards  one  moiety  of  the  principal  to  be 
assigned  to  her,  and  the  income  of  the  other  moiety 
to  be  paid  to  her  fbr  life,  with  remainder  to  her  chil- 
dren ;  and  he  declared  precisely  similar  trusts  of  two 
other  sums  of  1,0002.  in  &vour  of  his  daughter  M 
and  his  niece  S  and  their  children  respectively;  and 
provided  that  in  case  of  the  death  of  any  or  either 
of  his  said  daughters  or  niece  after  the  age  of  twenty- 
one  years,  without  leaving  a  child  or  children,  the 
moiety  or  moieties  thereinbefore  reserved  for  the 
benefit  of  the  child  or  children  of  her  or  them  so 
dying  should  from  thenceforth  remain  vested  in  his 
executors,  as  to  the  income  thereof  in  trust  for  the 
survivors  and  survivor  during  her  or  their  natural 
lives  or  life ;  and  as  to  the  principal,  in  trust  for  the 
child  and  children  of  such  survivor  and  survivors,  in 
such  manner,  &c.  as  thereinbefore  prescribed  with 
regard  to  the  original  reserved  moieties.  £  A  M 
both  died  in  the  lifetime  of  S,  leaving  issue.  8  died 
without  having  been  married : — Held,  first,  that  there 
was  an  absolute  gift  to  S,  subject  to  certain  modifi- 
cations, and,  those  modifications  fiuling,  the  original 
gift  remained  in  force;  secondly,  that  the  words 
"survivors  and  survivor**  must  be  taken  in  their 
natural  sense,  and  could  not  be  read  as  **  othen  and 
other**;  consequently,  the  gift  over  o^  the  death  of 
S,  without  issue,  did  not  take  effect.  Be  Cobbetfs 
Will,  29  Law  J.  Rep.  (n.6.)  Chadc.  468 ;  Johns. 
391. 

Bequest  of  a  legacy  to  the  plaintiff  for  her  sole 
use  and  benefit,  "  and  in  the  event  of  her  death  then  ** 
bequest  thereof  to  her  youngest  surviving  son: — 
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Held,  that  the  event  contemplated  was  a  death  in 
testator^  lifetime;  and  that  the  plaintiff  having  sur- 
Tived  him,  was  entitled  absolutely.  Lwd  Dwiglcu 
▼.  Chalmen  (2  Vee.  jun.  501),  oheerred  on.  Schenk 
▼.  AgnetDf  4  Kay  Sl  J.  405. 

Bequest  of  1,0002.  to  a  married  woman  for  her 
own  use,  neyertheleBS  during  her  life  to  pay  the  divi- 
dends for  her  separate  use,  independent  of  any  hus* 
band, — Held,  an  absolute  interest.  Gumey  v.  Ooffffs, 
25  Beav.  334. 

Two  bequests  were  made  to  the  same  person  in 
successive  sentences,  and  in  the  latter  the  words 
"for  Ufe*'  were  added: — Held,  that  the  limitation 
Applied  to  the  second  gift  only,  and  that  the  legatee 
took  the  first  absolutely.  Oower  v.  Towers,  26  Beav. 
81. 

A  testator  having  five  daughters  gave  a  legacy  to 
one  and  the  residue  to  the  remaining  four  (by  name) 
**  and  their  inoe,*'  but  he  afterwaids  directed  that 
any  subsequent  bom  daughters  and  their  issue  should 
.be  entitled  to  equal  shares  with  the  four  daughters. 
One  of  the  four  died  without  issue  in  the  life  of  the 
.testator: — Held,  that  there  was  no  intestacy,  that 
the  daughters  took  as  a  claas,  and  that  those  who 
survived  took  absolutely.  Be  Stainhope*s  TrutU,  27 
Beav.  201. 

.  Bequest  of  personalty  to  five  daughters  ''and 
their  iasue  ^*: — Held,  that  they  took  absolutely.  Ibid. 

Bequest  of  consols  in  trust  to  purchase  a  life 
annuity  for  a  lady  to  be  held  for  her  separate  use, 
without  power  of  anticipation ;  and  in  case  of  her 
illness  or  incapacity,  the  testator  gave  the  trustees  a 
discretionary  power  as  to  the  application  of  the 
annuity,  for  her  maintenance,  support  or  otherwiw 
for  her  personal  benefit.  The  legatee  being  unmar- 
ried,— Held,  that  she  wss  entitled  to  a  transfer  of 
ihe  consols.    Jie  Brwrne'e  Will,  27  Beay.  324. 

(6)  For  Life. 

A  residuary  estate  was  bequeathed  to  trustees 
upon  trust  to  permit  the  testator^  wife  to  reoeiTe 
the  income  for  life,  and  also  to  apply  such  parts  of 
the  capital  to  her  own  use  as  she  should  think  pro- 
per, and  after  her  decease  to  apply  the  residue  to 
such  persons  as  she  by  will  should  direct.  The  widow 
used  no  part  of  the  capital,  but  by  her  will  she 
directed  that  the  property  should  be  distributed  as 
directed  by  the  will  of  her  husband: — Held,  that  the 
widow  took  a  life  interest  only  in  the  fund,  with 
power  to  apply  the  capital  for  her  own  benefit,  and 
if  not  so  disposed  of,  with  a  power  to  appoint  it 
by  wilL  Scott  v.  Jouelyn,  28  Law  J.  Rep.  (v.s.) 
Chanc.  297;  26  Beav.  172. 

A  testator  gave  leasehold  property  to  M  B  for 
b'fe,  and  at  her  death  to  A  R  and  her  children ;  but 
if  they  should  die  without  issue,  in  that  case  the  pro- 
perty was  to  be  divided  between  four  persons  named. 
A  R  had  no  children  at  the  death  of  the  testator  or 
at  the  death  of  the  tenant  for  life: — Held,  affirming 
the  decision  of  the  Master  of  the  Rolls,  that  A  R 
took  only  an  estate  for  life,  with  remainder  to  her 
children.  Attdsley  y.  Horn,  29  Law  J.  Rep.  (n.s.) 
Chanc  201;  1  De  Gex,  F.  &  J.  226:  28  Law  J. 
Rep.  (N.S.)  Chanc.  293;  26  Beav.  195. 

The  rule  in  Wild's  case  held  not  to  apply  to  per- 
sonalty.   Ibid. 

Gift  by  will  of  all  the  testator's  ftinded  property 
imd  other  personal  and  real  estate  to  his  daughter  S, 


she  paying  all  his  debts,  ''and  the  said  S  shall  in  no 
way  dispose  of  any  of  the  said  funded  property,  but 
to  hold  the  same  for  her  natural  life;  and  if  she 
should  die  without  issue,  the  said  landed  property 
shall  go  to  J  for  life.  I  will  and  direct  that  all  the 
Ainded  property  shall  go  to  W  and  her  heirs  for 
ever^*: — Held,  that  S  took  the  funded  property  for 
her  life  only, and  that  on  her  death  it  belonged  to  W. 
In  re  Bank's  Trwt,  exparU  HooiU,  2  Kay  &  J.  387. 

Gift  *^  to  survivors  of  a  class  and  the  issue  of  such 
survivors,  such  issue  to  take  the  parentis  share  only  ** 
is  a  gift  to  the  parents  for  life  with  remainder  to 
their  children,  and  not  a  substitutionary  gift.  Par* 
sons  V.  Coke,  4  Drew.  298. 

A  testatrix  bequeathed  a  legacy  to  A,  his  executors, 
&c.,  "but  in  case  he  should  die  leaving  lawful  issue," 
she  bequeathed  it  to  A  "B  children.  A  survived  the 
testatrix:— Held,  that  A  took  a  life  interest  only. 
Johnson  V.  Anirobus,  21  Beay.  556. 

Bequest  to  a  married  woman  ^'  for  the  benefit  of 
herself  and  such  children  as  she  then  had  or  might 
thereafter  have  by  her  then  husband,  free  firom  tiie 
control  of  her  husband  *\ — Held,  that  she  took  for  life 
with  remainder  to  such  children.  Jeffery  v.  2>e  Vitre^ 
24  Beav.  296. 

Farming  stock  and  implements  of  husbandry  are 
not  things  gucs  ipso  usu  consutMintvr,  and  therefore 
a  gift  of  them  for  life  does  not  confer  upon  the  legatee 
for  life  the  absolute  interest  in  them.  Groves  ▼• 
Wriffht,  2  Kay  &  J.  847. 

A  &rmer  bequeathed  farming  stock  and  imple- 
ments of  husbandry,  and  residuary  real  and  personal 
estate  to  trustees  upon  trust  to  permit  his  wife  to 
have  the  full  benefit  and  enjoyment  of  the  same  for 
life,  and  then  to  sell  them  and  divide  the  proceeds 
among  his  children.  The  widow,  after  the  testatorls 
death,  with  the  assistance  of  her  son,  who  was  one  of 
the  trustees  and  a  legatee  in  remainder,  carried  on 
the  testator^B  fium,  and  took  additional  land  to  fkna 
on  lease  in  the  name  of  her  son.  On  the  death  of 
the  widow, — Held,  that  the  lease  of  the  additional 
land,  and  the  stock  thereon,  belonged  to  her  estate, 
and  the  stock  on  the  original  farm  to  the  estate  of 
her  husband.  Held,  that  the  son  was  bailiff  of  the 
widow,  and  on  his  making  a  claim  to  be  beneficially 
entitled  to  the  additional  land  and  the  stock  thereon, 
which  was  not  supported  by  any  evidence  proving  a 
gift  of  it  to  or  a  purchase  by  him,  he  was  made  to 
pay  the  costs  occasioned  by  such  claim;  but  an 
inquiry  was  directed  whether  any  and  what  sum  was 
proper  to  be  allowed  him  as  bailiff.     Ibid. 

A  testator  gave  the  "residue  of  his  estate  and 
effects  **  to  trustees  upon  trust  to  sell  sufficient  to  pay 
his  debts,  and  after  payment  to  hold  "his  said  resi- 
duary estate  and  effects**  in  trust,  to  pay  "the  rents,^ 
interest,  dividends,  and  annual  produce  to  A  for  life. 
There  was  a  power  to  let  and  sell  with  the  4x>nsent 
of  A: — Held,  that  A  was  entitled  to  enjoy  leaseholds 
in  specie.    Hind  v.  Seilnf,  22  Beav.  378. 

(c)  Joint  Tenancy  or  Tenancy  in  Common, 

Bequest  of  a  legacy  upon  trust  to  pay,  assign  and 
divide  the  same,  upon  the  death  of  the  testator^ 
daughter,  unto  and  equally  between  all  her  children 
if  more  than  one,  as  joint  tenants,  and  if  but  one,  then 
to  such  one  child: — Held,  to  create  a  tenancy  in 
common  amongst  the  l^atees.  Booth  v.  Alington, 
27  Law  J.  Rep.  (n.s.)  Qianc.  117. 
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Gift  of  a  legacy  upon  tnut  to  pay  the  ineome  to 
wife  for  life,  and  after  her  death  to  pay  the  interest  to 
the  testator^  three  sons  ''for  their  natural  lives,  in 
equal  aharei  **;  and  after  their  decease  he  gave  one- 
third  of  the  ftuid  to  the  children  of  each  of  them  in 
equal  shares  and  proportions,  to  be  paid  when  and  as 
they  should  respectively  attain  the  age  of  twenty-one 
years,  and  directed  that  the  interest  be  paid  to  the 
children  until  they  should  attain  twenty-one ;  and  he 
gave  the  residue  to  the  same  three  sons : — Held,  that 
the  life  interest  was,  notwithstanding  the  words  im 
tqual  i&ores,  a  joint  tenancy  ;  and  one  of  the  three 
sons,  having  survived,  took  the  whole  income ;  and 
that  on  the  death  of  the  surviror  the  capital  was 
divisible  among  the  children  of  the  sons  in  three 
Bhares|)er  itirpet  and  not  per  capita,  BagUy  v.  Cool^ 
3  Drew.  662. 

Bequest  to  A  and  B  with  beneBt  of  survivorship; 
as  to  the  moiety  of  B  at  B*s  death  to  A,  her  executors, 
administrators  and  assigns: — Held,  that  A  and  B 
took  as  tenanto  in  common,  and  A  having  died  in 
the  testator's  life,  that  her  share  lapsed,  and  that  B. 
took  a  life  interest  only  in  the  other  moiety  which 
UXL  into  the  residue  on  his  death.  PaUrmm  r, 
HoOand,  28  Beav.  347. 

(d)  Trtut  or  Bm^ficial. 

A  testator  bequeathed  to  his  wife  all  his  property 
**  under  the  firm  conviction  that  she  would  dispose 
of  and  manage  the  same  for  the  benefit  of  her 
children  ": — Held,  that  under  these  words  the  wife 
took  the  property  of  the  testator  only  as  a  trustee, 
for  the  absolute  benefit  of  the  children.  BaniM  ▼. 
Orant,  26  Law  J.  Bep.  (v.s.)  Chanc.  92. 

O  P  gave  the  residue  of  his  personsl  estate  to 
trustees  for  the  wife  for  life,  and  after  her  decease 
to  his  nephew  B  P,  for  his  own  use  and  benefit  ab- 
solutely. After  the  death  of  G  P  an  undated  letter 
was  found  in  hii  handwriting,  addressed  to  R  P,  en- 
treating him,  as  a  last  request,  to  accept  the  letter  in 
explanation,  lest  there  should  be  anything  not  ftdly 
explanatory  of  his  intention  in  the  terms  of  his  will. 
The  paper  then  went  on  to  make  certain  bequests  in 
▼eiy  vague  and  ambiguous  hinguage.  It  was  admitted 
to  probate.  One  of  the  Vice  Chancellors  decided 
that  the  absolute  gift  of  the  residue  contained  in  the 
wili  was  cut  down  to  a  life  estate  by  the  terms  of  the 
letter ;  but  on  appeal,  it  was  held,  that  though  the 
letter  was  a  testamentary  instrument,  it  was  uncer^ 
tain  in  ito  meaning,  and  did  not  revoke  or  cut  down 
the  absolute  pft  to  R  P  in  the  will;  and,  moreover, 
that  the  words  of  the  letter  were  not  sufficient  to 
create  a  trust  which  this  Court  could  enforce.  In 
re  PisuAard'e  Tnut,  27  Law  J.  Rep.  (n.s.)  Chanc. 
422. 

In  order  to  raise  a  trust  by  precatory  words  in  a 
will  there  must  be  a  certain  subject-matter  and  a 
certain  object;  but  it  is  not  necesaary  that  the  object 
should  be  so  defined  that  it  can  be  distinctly  ascer^ 
tained ;  if  there  is  a  definite  object  intended,  that  is 
a  suffident  creation  of  a  trust  to  exclude  the  legatee 
ftom  taking  beneficially.  Bernard  v.  MimehftU^  28 
Law  J.  Rep.  (n.s.)  Chanc.  649 ;  Johns.  276. 

Thus,  where  a  testatrix  bequeathed  to  her  husband 
absolutely  a  specific  sum  of  13,000/.,  and  requested 
that  after  reserving  to  his  own  absolute  use  and 
benefit  2,0002.,  he  would  make  such  disposition  of 
the  remainder  as  he  might  deem  most  desirable  to 


carry  out  her  wishes,  often  axpiMsed  to  him  by  word, 
and  it  appeared  that  she  had  never  expressed  any 
wishes  on  the  subject,  it  was  held,  that  there  was  a 
definite  object  intended ;  and  though  that  object  could 
not  be  ascertained,  there  was  a  snflScient  creation  of 
a  trust  to  exclude  the  husband  ftom  taking  the 
beneficial  interest  in  the  remainder  of  the  fund, 
although  the  trast  itself  foiled.     Ibid. 

A  testator  gave  his  personal  estate  to  his  wifei, 
declaring,  although  he  had  given  her  the  wfaol^  he 
desired  if  his  children  ccmducted  themsalves  to  her 
approbation,  she  would  leave  such  propeity  equally 
amongst  all  his  children.  The  widow  by  her  will 
mve  the  property  to  those  living  at  her  decease. 
The  Court  held,  the  widow  took  subject  to  a  tmst| 
and  on  both  wills  declared  the  four  surviving  children 
entitled.    Banter  ▼.  Emnear^  2  Giff.  195. 

Bequest  in  trust  to  pay  the  interest  to  the  tesl^ 
tor's  wife  for  life,  for  the  separate  use  of  his  wife  and 
their  children,  and  applied  for  the  maintenance  and 
support  of  herself,  and  the  maintenance,  education, 
clothing  and  support  of  such  children.  The  widow 
mortgaged  her  intetrestand  became  insolvent: — Hdd, 
that  the  trust  was  only  for  the  benefit  of  those 
children  requiring  support,  and  a  rsferenee  was 
directed  to  ascertain  what  part  of  the  income  was 
necessary  for  that  purpose.  Oarr  v.  Living^  28  Beav. 
644. 

(e)  Separate  Uee, 

Bequest  in  case  a  husband  and  wife  should  not  at 
testator^  death  be  living  tofcether  as  husband  and 
wife,  to  the  wife  ''absolutely'^— Held,  upon  the 
construction  of  the  will,  to  be  for  her  separate  usew 
SkeweU  V.  DwarrU,  Johns.  172. 

And  the  bequest  upheld,  notwithstanding  the  rule 
which  avoids  gifts  providing  for  a  ftituie  separation. 
Ibid. 

(E)  Off  What  Property  oharqeable. 

[Tendi  v.  Cheete^  7  Law  J.  Dig.  422;  6  De  Gex, 
H.  &  G.  453.] 

The  testator,  by  his  will,  directed  his  trustees  to  set 
apart  or  purchase  a  sum  of  consols  for  a  legacy;  and 
by  a  codicil  be  directed  that,  if  at  his  deeSti  he  had 
not  so  much  consols,  his  trustees  should  purchase  the 
deficiency  out  of  the  rents  and  profita  of  his  fivehold 
estates: — Held,  that  the  general  personal  estate  was 
thereby  exonerated.  Beaeant  ▼.  Noble,  26  Law  J. 
Rep.  (ir.8.)  Chanc.  236. 

The  testator  possessed,  at  the  date  of  the  codicil 
and  at  his  death,  a  sum  of  imperial  annuities,  which 
many  years  after  his  death  were  converted,  by  act  of 
parliament,  into  consols: — Held,  that  no  part  of  this 
fond  was  applicable  to  make  up  the  legacy  of  con* 
sols.    Ibid. 

The  principle  of  the  decisions  in  reference  to  the 
question  whether  a  charge  on  real  estate  is  affected 
by  reason  of  a  residuary  devise,  is  the  same  in  the 
case  of  legacies  as  in  that  of  debts,  and  is  this^  that 
where  residuary  real  and  personal  property  is  given 
in  one  mixed  ftmd  to  the  executor,  who  is  to  pay 
debta  and  legacies,  there  legacies  as  well  as  debto  are 
charged  upon  the  real  estate.  Wheeler  v.  JToweS^ 
8  Kay  &  J.  198. 

Testator,  after  bequeathing  a  legacy  and  expressly 
charging  part  of  hb  real  estate  with  an  annuity  to 
the  legatee,  devised  and  bequeathed  all  the  rest^ 
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zendue  and  rematfider  of  all  and  ringular  his  real 
and  personal  estate  (subject  to  his  debts,  funeral 
and  testamentary  expenses)  to  trustees,  whom  he 
had  also  appointed  executors,  upon  certain  trusts: 
— Held,  following  Francit  ▼.  Clemow  (Kay,  485), 
that  the  legacy  was  well  charged  upon  the  real 
estate.     Ibid. 

A  testator  gave  various  annuities  for  lives,  with 
bequests  over  of  them  and  charged  them  upon  his 
freehold  and  leasehold  estates.  He  gave  all  his  real 
and  personal  property  to  trustees  in  trust  to  pay  the 
rents  of  his  freehold,  copyhold  and  leasehold  estates, 
and  the  interest  of  all  his  stock  in  the  public  funds, 
with  the  interest  of  all  mortgages,  annuities  and 
other  securities  of  which  he  might  die  possessed  to 
his  son  for  life,  with  a  disposition  in  favour  of  the 
son's  children;  and  after  his  death  without  any, 
(which  happened,)  the  testator  gave  his  freehold, 
leasehold  and  copyhold  estates  to  one  daughter  and 
her  issue,  and  all  his  funded  property  and  other 
penonai  estate  to  another  daughter  and  her  issue:—* 
Held,  that  the  gift  of  the  leasehold  to  one  daught^ 
was  specific,  but  that  the  gift  of  the  funded  property 
to  the  other  was  not,  and  that  the  latter  was  conse- 
quently chargeable  with  the  annuities  in  priority  to 
the  former.  Fielding  v.  Prutonf  1  De  Gez  &  J. 
438. 

Held  also,  that  in  case  of  its  insufficiency,  the 
fireeholds  and  leaseholds  specifically  devised  and  be- 
queathed, must  contribute  rateably  to  the  payment  of 
the  annuities.    Ibid. 

Held  also,  that  for  the  purpose  of  this  contribu- 
tion, the  values  of  the  f^holds  and  leaseholds  must 
be  taken  at  the  death  of  the  testator,  and  not  at  the 
death  of  the  tenant  for  life.     Ibid. 

A  testator  **  bequeathed  **  legacies  and  **  devised 
and  bequeathed  annuities  or  rentchaiges,"  and  he 
charged  them  on  a  real  estate,  and  subject  thereto 
he  devised  that  real  estate  to  A.  He  dealt  simi- 
larly with  another  real  estate,  and  he  bequeathed 
his  personal  estate  in  trust  to  pay  his  debts  and 
certain  specified  expenses,  and  to  pay  the  rest  to  a 
Parity: — Held,  that  the  annuities  and  legacies  were 
charged  on  the  real  estate,  and  that  the  penonai 
estate  was  exonerated.  Ion  v.  AthUm^  28  Beav.  379. 

(F)  YlSTBD  OB  CoHTiiroBirT. 
(a)  In  general, 

A  testator  gave  the  interest  of  a  sum  of  money  to 
a  son  for  life,  and  in  case  of  his  death,  leaving  lawfiil 
issue,  '*my  executors  are  to  divide  the  principal 
amongst  his  surviving  children,  paying  an  equal 
proportion  to  each  as  he  or  she  shall  attain  twenty- 
one  respectively,  but  if  my  son  should  die  without 
lawful  issue,  I  bequeath  a  moiety  of  the  capital  to 
be  disposed  of  as  my  said  son  shall  think  fiL"  The 
son  died  a  bachelor  and  intestate : — Held,  that  he 
had  an  absolute  interest  in  a  moiety  of  the  fund, 
and  that  it  passed  to  his  administratrix.  In  re 
MaxtpelVs  Tru^,  26  Iaw  J.  Rep.  (if.s.)  Chanc. 
854  ;  24  Beav.  246. 

A  legacy  given  absolutely  will  not  be  divested  if 
the  event  on  which  it  is  given  over  does  not  strictly 
happen.  After  the  cesser  of  a  life  estate,  **  a  gift  to 
three  persons  eqiudly,  or  in  case  of  the  death  of  each 
or  either  of  them,  to  be  divided  between  the  survi- 
vors or  survivor,  or  their  representatives  ^\ — Held,  on 


the  death  of  the  three  before  the  tenant  for  life,  that 
their  legal  personal  representative  was  entitled  to 
the  fund.  Page  v.  May,  27  Law  J.  Rep.  (r.b.) 
Chanc.  242 ;  24  Beav.  323. 

A  testator  devised  his  real  estate  to  trustees  upon 
trust  for  one  for  life,  and  afterwards  upon  trust  to 
sell  and  hold  the  proceeds  of  the  sale  and  the  rents 
in  the  mean  time  in  trust  to  pay  HAD  the  sum  of 
500/.  sterling  when  she  should  attain  the  age  of 
twenty-five  years.  He  then  directed  that  the  **  said 
legacy'*  should  carry  interest  from  the  time  of  the 
death  of  the  tenant  for  life,  such  interest  to  be  paid 
in  and  towards  the  maintenance,  education,  and 
support  of  H  A  D,  until  she  should  attain  the  age 
of  twenty-five  years.  He  then  directed  that,  subject 
as  aforesaid  the  said  trust  monies  should  remain 
and  be  in  trust  for  certain  parties.  One  of  the  Vice 
Chancellors,  on  the  authority  of  BaUfvrd  v.  JTe&^ieZI 
and  WaJtMon  v.  Hayee,  decided  that  the  legacy  wns 
contingent,  and  that,  as  the  legatee  did  not  attain 
twenty-five,  the  500^  belong^  to  the  residuary 
legatees  of  the  testator ;  but,  upon  appeal, — Held, 
reversing  his  Honour^s  decision,  that  as  the  direction 
for  sale  was  absolute  in  every  event,  and  as  the 
legatee  survived  the  tenant  for  life,  the  I^acy  vested 
absolutely  in  her.  In  re  HaH't  Tnuts,  28  Law  J. 
Rep.  (n.s.)  Chanc.  7;  3  De  Gex  &  J.  195. 

A  testator  gave  a  portion  of  his  personal  property 
to  trustees,  to  invest  the  same  in  the  securities 
therein  mentioned,  and  pay  out  of  the  proceeds  an 
annuity  of  5/.  to  T  P,  and  apply  the  residue  of  the 
interest,  &c.  towards  the  maintenance  and  educa- 
tion of  W  C  until  twenty-one,  and  on  his  attaining 
that  age  to  transfer  the  principal  of  the  trust-monies 
chaiged  with  the  said  annuity  of  5/.  unto  W  C 
absolutely.  But  if  W  0  should  die  before  twenty- 
one,  and  during  the  life  of  T  P,  then  the  trustees 
were  to  pay  T  P  for  life  an  annuity  of  10/.  in  lieu  of 
the  6L,  and  to  pay  the  remainder  of  the  interest 
during  the  life  of  T  P,  as  well  as  the  principal  after 
her  death,  to  a  third  person  absolutely.  T  P,  the 
annuitant,  died  before  W  C,  but  W  C  died  a  minor: 
— Held,  that  the  gift  to  W  C  was  an  absolute 
vested  interest  in  him,  and  notwithstanding  he  died 
under  twenty-one  the  estate  was  not  divested,  since 
the  precise  contingency  of  W  C  dying  under  twenty- 
one  and  during  the  life  of  T  P  never  happened ; 
that  consequently  the  representatives  of  W  C  were 
entitled  to  the  property.  PoUa  v.  AtKerton,  28  Law 
J.  Rep.  (n.8.)  Chanc  486. 

A  testator  directed  his  trustees  to  pay  the  divi- 
dends of  5,000/.  to  his  wife  for  life,  and  after  her 
death  to  pay  the  principal  to  P  and  W;  but  if 
either  died  in  the  lifetime  of  the  wife,  then  to  pay 
the  whole  to  the  survivor  of  them,  P  and  W,  his 
executors^  administrators  or  assigns.  P  died  in  the 
lifetime  of  the  wife.  Upon  a  claim  by  W, — Held, 
reversing  a  decision  of  the  Master  of  the  Rolls,  that 
he  was  absolutely  entitled  in  remainder  to  the  fund 
during  the  life  of  the  wife.  WhiU  v.  Baler,  29  Law 
J.  Rep.  (h.8.)  Chanc.  577;  2  De  Gex,  P.  &  J.  55. 

The  use  of  such  words  as  ••  pay  and  transfer  "  as 
the  only  words  of  gift  in  a  deferred  bequest  does  not 
make  such  bequest  contingent;  the  true  criterion  is 
what  was  the  reason  for  the  postponement.  If  it 
was  the  position  of  the  fund,  as  in  a  gift  to  one  for 
life,  and  after  his  death  to  others,  the  bequest  in 
remainder  vests  at  once;  but  if  it  was  the  position  of 
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for  life,  and  if  the  should  leave  any  child  or  children, 
to  be  divided  among  such  children,  whose  intereeto 
vere  to  be  vested  at  twenty-one,  with  a  direction  to 
apply  the  interest  of  the  fund  towards  the  maintenance 
of  the  daughter's  children,  and  a  power  for  the  trua- 
tees,  with  the  daughter's  consent  during  her  life,  to 
make  adrancements  to  her  children  not  exceeding 
their  respective  presumptive  shares,  with  a  gift  over 
if  no  child  attained  twenty-one : — Held,  that  a  child 
who  attained  twenty- one  and  died  in  the  daughter's 
lifetime  took  no  share.  Skeffidd  v.  KenmtLt  4  De 
Oex  &  J.  592;  27  Beav.  207. 

(G)  Spboifio  or  Dbmonstbatitb. 

A  testatrix  had  power,  under  her  brother's  will,  to 
appoint  real  and  personal  estate;  she  gave  the  real 
estate  to  trustees  to  raise  1,0002.  and  pay  the  amount 
as  legacies  to  various  persons,  and  subject  thereto  for 
E  P  and  his  heirs.  She  then  gave  several  legacies, 
payable  out  of  her  own  personal  estate,  and  other 
legacies  payable  out  of  an  unappointed  moiety  of 
her  broiber'k  personal  estate,  after  the  decease  of  his 
widow,  and  she  directed  the  duty  on  all  the  foregoing 
legacies  to  be  paid  out  of  her  personal  estate,  and  if 
deficient  for  full  payment  either  of  doty  or  legacies, 
such  deficiency  was  to  be  made  good  out  of  the  said 
real  estate,  on  which  she  charged  the  same.  By- 
two  codicils  the  testatrix  left  other  legacies,  and 
directed  that  the  sums  bequeathed  out  of  her  brother's 
estate  should  be  paid,  with  the  other  legacies,  imme- 
diately after  her  decease: — Held,  that  the  legacies 
given  by  the  codicils  were  charged  on  the  real  estate,** 
and  that  the  legacies  payable  out  of  the  brother's 
estate  were  not  specific,  but  demonstrative.  Wil' 
liams  V.  ffughea,  27  Law  J.  Rep.  (n.s.)  Ghana  218; 
24  Beay.  474. 

A  testatrix,  by  her  will,  gave  all  her  real  and  per- 
sonal estate  to  be  converted  into  money,  on  trust,  to 
pay  debts,  &c.  and**  the  following  legacies";  then 
followed  a  legacy  of  lOZ.  and  a  l^acy  of  52.,  and 
the  will  proceeded  thus:  "Also  1  give  to  my  nephew 
G  T  the  sum  of  2,0002.,  in  which  sum,  or  thereabouts, 
he  now  stands  indebted  to  me,  subject  nevertheless 
to  and  I  hereby  charge  the  same  with  the  payment 
of  the  following  annuities  and  sums  of  money,  that 
is  to  say,  to^"  &c.  The  will,  after  declaring  when 
these  legacies  were  to  be  paid,  went  on  thus:  *'Pro* 
vided  always,  and  I  hereby  declare  that  I  do  not 
intend  by  the  legacy  of  2,0002.  hereinbefore  be- 
queathed to  my  said  nephew,  G  T,  to  exonerate  and 
release  him  from  the  debt  which  may  be  due  from 
him  to  me  of  the  time  at  my  decease.  But  I  direct 
that  whatever  sum  or  sums  of  money  shall  be  due  or 
owing  from  him  to  me  at  the  time  of  my  decease, 
shall  be  taken  and  considered  in  part  or  in  satisfac- 
tion (as  the  case  may  be)  of  the  said  legacy  or  sum 
of  2,0002.,  and  sliall  be  reckoned  and  accounted  for 
by  him  accordingly."  G  T  became  insolvent,  and 
was  never  able  to  satisfy  the  debt  due  to  the  testa- 
trix's estate : — Held,  by  the  Lord  Chancdlor  and 
Lord  Oranworth  (Lard  WendeyddU  diuentienie), 
that  the  deficiency  to  meet  the  annuities  and  legacies 
charged  on  the  2,0002.  must  be  made  up  out  of  the 
general  assets.  Vickers  and  Philpot  v.  Pound,  28 
Law  J.  Rep.  (n.s.)  Chanc.  16;  6  H.L.  Gas.  885. 

A  testator,  by  his  will,  stated  that  he  had  lent  his 
money  to  various  persons  named  on  their  respective 
notes  of  hand,  and  to  sundry  other  persons,  whose 


names  and  notes  wotdd  ba  found  among  his  papenf 
he  then  said,  **  Now  my  will  is,  that  the  monies  aft 
aforesaid  be  disposed  of  as  follows";  the  testator 
then  gave  legacies  to  the  amount  of  9,9002.  At  his 
death  none  of  the  enumerated  investments  existed : 
— Held,  that  the  legacies  were  not  specific,  bat 
general  legacies.  WhUe  v.  WakUy,  28  Law  J.  Rep. 
(n.8.)  Chanc.  79. 

If  a  specific  bequest  of  shares  is  made  under  an 
impression  that  they  are  not  subject  to  any  increase, 
an  accidental  increase  caused  by  a  payment  out  of  the 
general  personal  estate  of  the  testator,  will  not  pass 
to  the  legatee.  Madcum  v.  SUdnUm,  29  Law  J. 
Rep.  (n.s.)  Chanc  401;  27  Beav.  460. 

A  testator,  under  the  impression  that  he  was  not 
indebted,  dealt  with  his  entire  estate,  and  made  a 
specific  gift  of  shares  held  by  him  in  a  company. 
A  suit  was  afterwards  instituted  against  his  executors 
by  the  company,  and  he  was  found  hugely  indebted. 
The  debt  was  paid  out  of  the  testator's  general  per* 
sonal  estate,  and  in  consequence  large  bonuses  were 
declared  upon  all  the  shares  of  the  company.  Upon 
a  claim  by  the  specific  legatee, — Held,  that  the 
bonuses  on  the  bequeathed  iliares  formed  a  part  of 
the  general  personal  estate  of  the  testator,  and  did 
not  belong  to  the  specific  legatee.    Ibid. 

A  testator  gave  to  his  son  all  his  furniture,  plate, 
8cc.,  and  all  other  his  goods  and  chattels  whatsoever, 
not  being  money  or  securities  for  money,  whereof  he 
might  be  possessed  at  the  time  of  his  decease,  and 
in  a  subsequent  part  of  the  will  he  bequeathed  to 
his  trustees  **  all  my  property,  as  well  real  and  per- 
sonal or  mixed,  not  hereinbefore  disposed  of":—- 
Held,  that  although  **  goods  and  chattels"  might,  if 
unrestrained  by  the  subsequent  part  of  the  will,  have 
constituted  a  residuary  bequest,  yet  that  a  residuary 
bequest  being  found  in  the  subsequent  part  of  the 
will,  the  gift  to  the  son  was  specific  and  not  resi- 
duary.   MuUint  V.  SmiUk,  1  Dr.  &  Sm.  204. 

A  testator  gave  a  legacy  of  6002.  S2.  per  cent, 
consols  or  other  stock  into  which  the  same  might  be 
converted,  or  in  case  he  should  not  be  possened  of 
such  stock,  then  he  gave  a  legacy  of  as  much  sterling 
money  as  that  amount  of  stock  would  have  been 
worth  at  his  decease;  and  by  a  subsequent  clause 
the  testator  gave  another  legacy  of  like  stock  to  the 
same  person  in  addition  to  the  legacy  already  given, 
to  be  raised  out  of  the  proceeds  of  his  residuary 
estate: — Held,  that  the  first  legacy,  there  being 
sufficient  stock  to  answer  it,  was  specific,  but  the 
second  legacy,  though  expressed  to  be  a  substitute 
for  the  first  logacy,  was  general.  Distinction  between 
specific,  demonstrative  and  general  legacies.  An 
annuity  is  included  under  the  tenn  "  legacy."  Ibid. 

Bequest  of  **  household  furniture,  plate,  linen, 
china,  glass,  books,  pictures,  plated  articles,  prints, 
and  all  and  singular  other  my  household  furniture 
and  efifects,  which  at  the  time  of  my  decease  shall 
be  in  and  about  my  said  mansion-house": — Held, 
not  to  include  articles  exclusively  of  personal  oma« 
ment  and  not  adapted  for  the  use  or  ornament  of 
the  house.     Temt!at  v.  Tmpest,  2  Kay  &  J.  635. 

Leaseholds  specifically  bequeathed  to  married 
women  successively  for  life,  for  their  separate  use, 
with  remainder  to  infants  proved  da/nvMtta  hare* 
ditcu.  The  Court  decreed  a  sale,  notwithstanding 
the  executors  had  so  far  assented  to  the  bequest  as 
to  put  the  first  tenant   for   life  into  jfomemum^ 
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And  tbe  aeomd  tenant  Ibf  life,  who  had  declined 
the  property  in  specie,  was  held  ne?erUieleH  entitled 
to  a  life  interest  in  the  proceeds  of  tbe  sale,  and  that 
without  such  life  interest  contributing  to  the  charges 
on  the  estate  which  accrued  since  she  became  entitled 
in  possession.  The  Barl  ofL<m»dale  ▼.  the  Cownteu 
ofBert^toUU,  3  Kay  &  J.  18fi. 

Where  a  benefit  is  conferred  by  will  for  a  specific 
purpose,  although  that  purpose  cannot  be  achieved 
modo  et  fcrmA  as  intended  by  the  testator,  still,  if 
there  is  a  clear  intention  on  the  part  of  the  testator 
that  the  benefit  should  be  conferred,  if  the  testator 
has  excepted  from  the  general  property  bequeathed 
to  the  residuary  legatee,  the  latter  is  entitled  to  the 
benefit  of  the  bequest,  and  to  enjoy  it  in  any  manner 
he  may  think  fit.     Ibid. 

'  And  where  the  purpose  for  which  one  of  the 
two  bequests,  given  by  will  to  the  same  parties,  is 
expressed  in  the  will  to  be  for  the  better  enjoying 
of  the  other,  the  mere  circtimstance  that  the  legatees 
cannot  enjoy  the  latter  shall  not  deprive  them  of 
the  benefit  of  the  former.     Ibid. 

Therefore,  where  the  interest  of  a  fund  was  directed 
to  be  laid  out  in  payment  of  the  rent  and  charges  of 
leaseholds  specifically  bequeathed,  and  the  leaseholds 
proved  damnon  htgredMku^  and  could  not  be  speci- 
fically enjoyed,  and  were  therefore .  sold  by  order  of 
the  Conrt,  held,  that  the  legatees  were  entitled, 
not  only  to  the  proceeds  of  the  sale,  but  also  the 
interest  of  the  Kind  set  apart  for  the  better  enjoy- 
ment of  the  leaseholds  in  specie.     Ibid. 

A  testator  bequeathed  to  A  B  his  furniture,  &c., 
which  at  the  time  of  his  death  should  be  in  the 
house  he  then  occupied  at  X.  The  testator  at  his 
death  had  ceased  to  occupy  that  house,  and  had  no 
furniture,  &c.  therein: — Held,  that  the  bequest 
iUled.    Spencer  t.  SpeMet,  21  Beav.  548. 

The  testator  bequeathed  to  G  W  G  the  full 
amount  of  whatever  sum  H  H  might  be  indebted  to 
C  W  C  at  the  testator's  decease.  The  testator 
added,  '*  And  it  is  my  positive  will  that  the  amount 
required  for  the  payment  of  the  same,  whatever  it 
may  be,  be  taken  out  of  the  amount  of  that  share  to 
which  H  H  becomes  entitled  to  a  life  interest  under 
my  will."  The  share  of  H  H  proved  insufllicient 
to  pay  the  debt : — Held,  that  this  was  not  a  demon- 
strative legacy  to  C  W  C,  and  that  this  debt  could 
pnly  be  satisfied  out  of  the  assets  so  fhr  as  the  share 
of  H  H  therein  would  extend.  Coardy.  ffoldemesi^ 
22  Beav.  891. 

.  Bequest  of  legacies  to  be  transferred  by  the  execu- 
Uin  **  either  in  the  three  per  cent,  consols  or  three 
per  cent,  reduced  stock  standing  in  the  testator's 
name"  within  twelve  months  after. his  decease.  The 
transfier  was  made  after  the  twelve  months : — Hold« 
that,  notwithstanding  the  discretion,  the  legacies 
were  specific,  and  that  the  legatees  were  entitled  to 
all  the  dividends  accruing  thereon  subsequent  to  the 
lestator*8  death.  Cheiter  t.  Urwids  (No.  1),  28 
Beav.  402. 

In  June  a  testator  directed  his  bankers  to  purchase 
1,127  francs  French  rentes  for  him.  They  entered 
the  purchase  in  their  books,  but  never  transferred 
the  amount  into  the  testatorli  name;  they  had,  how- 
MYtTf  sufficient  rentes  to  answer  it,  which  they  consi- 
dered they  held  for  the  testator.  In  July  following 
the  testator  bequeathed  **  the  annual  rent  of  1,127 
finmcB  inscribed  in  his  name  in  the  book  of  the  public 


debt  of  France"*  to  A  B :— Held,  that  A  B  was  enti- 
tied  to  1,127  rentes  although  the  testator  had  none 
in  his  name,  and  although  on  the  balance  of  previous 
transactions  in  rentes  with  his  bankers  he  was  enti- 
tled only  to  708  francs  in  rentes.  BUie  v.  Eden,  25 
Beav.  482. 

A  testator  directed  bis  furniture  in  Gloucester 
Square  to  be  applied  in  payment  of  his  debts,  and 
in  a  subsequent  part  of  his  will  he  bequeathed  his 
furniture  in  England  to  his  sisters.  The  testator 
removed  the  furniture  in  Gloucester  Square  to 
another  residence : — Held,  that  it  did  not  pass  to  his 
sisters.    Blagrofoe  v.  C7oore,  27  Beav.  138. 

A  testator  bequeathed  "  10,000  dollars  Indiana 
5/.  per  cent,  stock. *^  He  had,  prior  to  his  will,  pos- 
sessed that  amount,  but  at  that  time  it  had  been 
changed  into  5,000  of  that  stock,  some  2^^.  percent. 
Indiana  stock,  and  some  canal  stock,  all  of  which  he 
retained  until  his  death  : — Held,  that  the  5,000 
dollars  alone  passed.  GiUiai  v.  QUiiaAy  28  Beav. 
481. 

When  a  testator  has  stock  which  accurately  an- 
swers the  description  in  his  will,  though  difPerent  in 
amount,  the  description  will  not  be  extended  to  stock 
of  a  different  description.     Ibid. 

A  testatrix  bequeathed  to  A  B  "  the  sum  of 
2,0002.  long  annuities  standing  in  my  name  in  the 
books  of  the  Governor  and  Company  of  the  Bank  of 
England*': — Held,  that  this  was  a  specific  legacy 
payable  out  of  the  long  annuities,  and  not  out  <» 
the  general  assets;  and  the  testatrix,  not  possessing 
at  the  date  of  her  will  or  her  death,  sufficient  to  pay 
the  legacy,  that  it  foiled  to  the  extent  of  the  defid* 
ency.  Oordon  v.  Duff,  in  re  Ward^  28  Beav. 
519. 

(H)  CUMULATIYB  OB  SUBSTITUTIOBAL. 

A  testator,  by  a  codicil  to  his  will,  gave  5001, 
ttee  of  legacy  duty,  out  of  his  pure  personal  pro- 
perty, to  a  charity;  and  by  a  second  codicil  he  gave 
and  bequeathed  to  the  same  charity  the  sum  of 
1,000^1: — Held,  reversing  the  decision  of  Wood, 
V.G.,  that  the  second  legacy  was  subject  to  the  same 
condition  as  the  first,  and  was  therefore  payable  out 
of  the  pure  personalty,  and  free  of  legacy  duty. 
JohtuUme  V.  the  Barl  of  Harrowhtf,  29  Law  J. 
Rep.  (N.8.)  Chanc.  245;  1  De  Gex,  F.  &  J.  183; 
Johns.  425. 

The  testator  bequeathed  to  A  for  her  life  an 
annuity  of  10^,  the  annuity  of  19/.  19«.  upon  the 
death  of  A,  and  the  annuity  of  50/.  when  the  mort- 
gage on  his  estate  should  be  reduced  to  500/.,  '*  and 
which  respective  sums  of  10/.,  19/L19s.)and  50/., 
as  the  case  might  be,**  were  to  be  paid  half-yearly : 
— Held,  that  they  were  cumulative.  Martiey  ▼. 
Oatler,  22  Beav.  449. 

A  testator  bequeathed  to  A  1,000/.,  part  of  a 
policy  of  1,200/.,  and  the  remaining  200/.,  together 
with  all  advantages  arising  from  the  policy,  to  his 
widow.  By  a  ccKlicil  he  gave  the  1,000/.  to  trustees 
for  A  and  her  children,  and  in  case  of  A*s  death 
without  children  to  his  widow  "  or  her  heirs."  The 
widow  died,  having  bequeathed  the  1,000/.  to  B,  and 
A  died  afterwards  without  children : — Held,  that  B 
was  not  entitled,  but  that  the  next-of-kin  of  the 
widow  (ascertained  at  her  death,  and  not  at  the 
period  of  distribution,)  took  the  1,000/.  by  substitu- 
tion.   In  re  Craven,  28  Beav.  888. 
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By  Ua  win  a  testator  gave  20,000/.  to  his  daughter 
ibr  life,  with  remainder  to  her  children,  to  be  vested 
at  twenty-one  or  death  under  that  age  leaving  issue. 
By  a  codicil,  **  instead  of  the  20.000/.,*'  ho  gave 
15,000/.  to  his  daughter  for  life,  with  remainder  to 
her  children  "or  the  survivors": — Held,  that  the 
gift  by  the  codicil  was  not  substitutional  so  as  to 
make  the  limitations  of  it  nmilar  to  those  in  the  will, 
and  therefore  that  children  who  died  after  attaining 
twenty-one  in  the  life  of  the  daughter  were  excluded 
as  agninst  the  surviving  children,  ffaley  v.  JSoimtt- 
ter,  28Beav.336. 

A  testator  gave  a  legacy  of  7,000/.  to  his  wife,  and 
other  similar  legacies.  By  a  codicil  he  gave  a  legacy 
-of  6,000/.  to  his  wife,  and  other  legacies,  and  he 
directed  '*  that  so  fer  as  the  codicil  was  in  addition 
to  any  testAmentary  document  he  had  already  made, 
he  wished  it  to  take  effect,  and  not  cancel  or  revoke 
any  prior  document  which  might  exist**: — Held, 
.that  the  legacies  were  cumulative.  Toumthend  ▼. 
Mottyn,  26  Beav.  72. 

A  testator  bequeathed  to  his  niece  BOOL  mowing  to 
him  firom  A  B,  and  he  directed  that  if  his  estate 
abould  not  be  sufficient  to  pay  his  legacies  in  full 
they  should  (exclusive  of  that  to  hii  nieces)  abate 
proportionably,  and  if  it  should  be  more  than  suffi- 
cient they  should  be  increased  proportionably.  The 
testator  received  the  debt,  and  by  a  subsequent 
codicil,  "in  the  place  of  the  said  intended  legacy,'* 
gave  his  nieces  500/.  to  be  paid  out  of  his  general 
personal  estate: — Held,  that  the  second  legacies 
were  substitutionary  and  subject  to  the  same  inci- 
dents, and  that  the  nieces  were  not  entitled  to  have 
them  increased  proportionably  out  of  the  undisposed 
of  estate.  Ihmean  ▼.  Duncan  (No.  2),  27  Beav. 
392. 

(I)  Ck>in>iTiovAL. 

A  testator  directed  that  his  brother  should  he 
entitled  to  an  equal  share  of  the  residue  of  his  estate 
with  his  three  sisters,  subject  to  the  condition  that  he 
should  prove  that  he  had  received  150/.  for  profes- 
sional services  rendered  during  twelve  consecutive 
months;  and  in  the  event  of  his  death,  or  not  leay- 
ing  legal  issue,  or  not  having  fulfilled  the  above 
condition,  then  his  share  of  the  estate  and  the  accu- 
mulations, were  to  be  divided  between  his  three 
sisters,  or  their  issue.  The  testator's  brother  died 
without  having  performed  the  condition,  but  leaving 
a  widow  and  three  children: — Held,  that  his  repre* 
sentatives  were  entitled  to  his  share.  Zmo  v.  Thorpe, 
25  Law  J.  Rep.  (ir.s.)  Chanc.  75. 

A  testator  bequeathed  a  sum  of  money  to  trustees 
for  S  S  for  life,  and  after  her  decease,  upon  trust  for 
her  children  as  she  should  appoint,  and  in  default  of 
appointment,  for  children  equally,  to  be  vested  at 
twenty-one,  and  in  deftiult  of  appointment  and  in 
case  such  children  should  die  before  their  interests 
vested,  then  in  trust  fbr  the  next-of-kin  of  his  daughter 
8  S  at  the  time  of  her  decease.  S  8  never  had  any 
child: — Held,  that  the  next-of-kin  of  the  daughter 
were  entitled.  Tennamt  v.  ffeathjield,  25  Law  J. 
Rep.  (n.b.)  Chanc.  197;  21  Beav.  255. 

A  legacy  to  a  married  woman  upon  condition  that 
she  abMlutely  convey,  or  cause  to  be  conveyed,  their 
interests  in  a  portion  of  certain  estates  vested  in 
trustees  upon  trust  fbr  herself  for  life,  without  power 
of  anticipation,  with  remainder  to  her  children,  can- 


not be 'paid  to  her  as  she  is  unable  to  comply  witk 
the  condition.  Xobmton  v.  Wheelriffkt,  25  Law  J. 
Rep.  (if.8.)  Chanc  386;  6  De  Oex,  M.  &  O.  585; 
21  Beav.  214. 

The  Court  cannot  assist  a  mained  woman  to 
convey  an  interest  whidi  is  restricted  from  antidpar 
tion  by  her,  although  it  be  to  enable  her  to  receive 
a  legacy  given  upon  condition  of  such  interest  being 
absolutely  conveyed  to  other  parties.  It  is  not  an 
exchange,  and  confers  none  of  the  rights  of  electioo. 
Ibid. 

An  offer  to  settle  the  legacy  as  the  Court  shooM 
direct  cannot  vary  the  case.    Ibid. 

Where  a  prohibition  is  attached  to  a  legacy,  and 
dispensed  with  by  the  subsequent  acts  of  the  testator, 
by  a  codicil  confirming  the  will  generally  the  legacy 
is  confirmed  and  the  prohibition  not  revived.  VioleU 
T.  £ro6hnan,  26  Law  J.  Rep.  (n.b.)  Chanc.  308. 

A  testator,  by  will,  gave  his  daughter  an  annuity 
of  50/.,  and,  provid^  she  did  not  marry  under 
twenty-eight,  a  legacy  of  1,000/.,  both  for  her  sepa- 
rate use.  He  gave  her  by  a  codicil  5,000/.,  upon  the 
terms  ''hereinbefore  mentioned."  Upon  receiving 
proposals  of  marriage  with  her  from  a  gentleman,  the 
testator  gave  his  **  qualified  consent,**  but  said  that 
he  must  hear  from  his  daughter  before  he  could 
make  it  absolute.  He  also  promised  by  letter  to  give 
her  5,000/.  stock  at  the  time  of  her  marriage.  The 
daughter  wrote  to  say  that  she  consented,  and  the 
testator  replied  that  he  was  too  ill  to  attend  to  busi- 
ness, and  on  the  following  day  he  died.  The  dau^ter 
married  the  same  gentleman : — Held  (revernng  the 
decision  of  the  Master  of  the  Rolls),  that  the  daugh- 
ter was  only  entitled  to  the  50/.  annuity.  Tonge  ▼. 
Fur$e,  26  Law  J.  Rep.  (r.s.)  Chanc.  117,  352. 

A  testator  bequeathed  to  J  P,  in  case  he  should 
remain  in  Australia  or  out  of  this  kingdom,  600/., 
but  if  he  should  return  to  England,  the  further  sum 
of  400/.  J  P  was  lost  at  sea  whilst  on  his  return  to 
England: — Held,  that 'the  condition  on  which  the 
400/.  legacy  was  given  had  not  been  performed, 
Priettley  v.  HclgaU^  26  Law  J.  Rep.  (h.8.)  Chanc. 
448;  3  Kay  &  J.  286. 

A  testator,  by  a  codicil,  said,  *^  I  renounce  L  B  M, 
my  daughter,  from  any  benefit  horn,  my  will ;  but 
should  she  follow  the  paths  of  virtue,  and  obedience 
to  the  wishes  of  my  wife  and  my  executon,  they  may 
give  her  by  instalments,  when  they  think  proper, 
200/."  The  executors  renounced.  Upon  a  bill  by 
L  B  M  against  the  administratrix, — Held,  that  the 
daughter  was  entitled  to  the  sum  of  200/.  Maud  v. 
Maud,  29  Iaw  J.  Rep.  (n.b.)  Chanc.  312;  27  Beav. 
615. 

A  testator  gave  a  legacy  to  his  son  A,  subject  to 
a  condition,  that  if  on  request  he  should  refuse  or 
neglect  to  execute  a  conveyance  to  his  son  B  of  A^ 
share  in  the  X  estate,  the  legacy  should  not  be  paid 
or  payable,  and  the  said  conditional  bequest  should 
be  from  thenceforth  null  and  void.  The  testator, 
in  a  subsequent  part  of  his  will,  gave  his  real  and 
personal  estate  to  trustees,  upon  trusta  fbr  sale,  &c. 
After  the  date  of  his  will,  the  testator  bought  A> 
share  in  the  X  estate: — Held,  that  the  condition 
having  been  rendered  impossible  by  the  act  of  the 
testator,  the  legacy  to  A  was  absolute.  Walker  t. 
Waiker,  29  Law  J.  Rep.  (ir.s.)  Chanc.  856. 

Testator  directed,  that  ''within  three  months  after 
liis  death,  in  case  any  child  or  children  of  lus  boo 
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•himld  be  then  IiTing,  his  ezeeatoTS  should  mTeit 
5,000IL  for  tuob  child,  or  if  more  than  one,  for  rach 
children  equally,  if  his  said  ion  should  attain  the 
age  of  twenty-one.^  A  subsequent  clause  was  to 
this  eflect : — **  And  in  case  no  child  or  children  of  my 
Mid  sonf  shall  at  my  decease  ha?e  attained,  or  shall 
afterwards  attain  the  age  of  twenty-one  years,"  then 
oven — Held,  that  the  first  clause  was  not  a  condition 
precedent,  but  merely  pointed  at  the  time  of  invest- 
ment, and  that  though  the  son  had  no  children,  the 
fund  must  be  invested.  £dmund»  v.  Waugh,  4 
Drew.  275. 

A  testator  bequeathed  IJUQOL  towards  adding  to 
the  endowment  of  a  church.  By  a  codicil  he  dedarsd 
that  in  considemtion  of  it,  his  nephew  and  his  heirs 
should  have  every  third  nomination  of  the  clergyman. 
The  bishop  (who  was  the  patron)  refused  to  relinquish 
the  patronage: — Held,  that  the  gift  failed,  and  that 
the  1,5002.  fell  into  the  residue.  In  re  WekUad, 
25  Beav.  612. 

(K)  l5  Satisfaction  of  Dbbt. 

A  testator,  after  directing  that  his  just  debts  ihonld 
be  paid,  bequeathed  1004  to  his  daughter,  a  married 
wonum,  to  whom  he  was  indebted  in  25/.  balance  of 
monies  deposited  by  her  in  his  hands  before  her  mar- 
riage:— Held,  that  the  legacy  was  in  satisfaction  of 
the  debt.  Edmunds  v.  Low,  26  Law  J.  Rep.  (v.s.) 
Chanc.  432 ;  3  Kay  &  J.  318. 

Where  a  debtor  gives  a  legacr  to  his  creditor,  the 
Court  will  lay  hold  of  minute  discrepancies  between 
the  debt  and  the  thing  given  to  rebut  satis&ction. 
Thus,  when  a  debtor  gave  400/.  to  a  creditor  to  whom 
he  owed  145/.,  and  gave  him  also  other  laige  benefits 
by  way  of  life  estates  and  remainders  in  real  and 
peisonal  estate,  and  expressly  directed  his  debts  and 
legacies  to  be  paid,  it  was  held  that  the  debt  was  not 
satisfied  by  the  legacy  or  any  other  of  the  benefits 
given.    MatseU  v.  Mawkku,  4  Drew.  468. 

It  is  dangerous  to  extend  the  doctrine  of  Eden  v. 
i^^&(5Ves.  341).  The  testator  bequeathed  1,000/. 
to  A  B,  who  was  indebted  to  him  en  bond.  He  gave 
instructions  for  a  codicil,  and  in  his  own  hand  wrote  his 
wish  that  A  Bis  legacy  should  be  made  up  8,000/.,  spe- 
etfying  the  bond  as  part  of  that  sum.  The  codicil  was 
never  executed,  and  the  docnment  was  not  proved 
as  testamentary : — Held,  that  the  bond  debt  was  not 
released,  and  that  A  B  took  the  legacy  subject  to  the 
payment  of  the  debt.  Chetter  v.  Urwick  (No.  2), 
23  Beav.  404. 

(L)  Abatimsnt. 

E  B,  a  married  woman,  having  under  the  will  of 
her  lather  a  power  of  appointment  over  a  legacy  of 
120,000/.,  which  was  bequeathed,  subject  to  her  lifb 
interest  and  to  her  power  of  appointment,  equally 
Among  all  her  children,  appointed  30,000t  part  of 
the  said  sum  of  120,000/.,  to  her  husband,  and  died 
without  making  any  appointment  of  the  residue. 
The  assets  of  the  testator  being  insufficient  for  the 
payment  of  the  120,000/.  in  ftill, — Held,  reyerting 
the  decision  of  one  of  the  Vice  Chancellors,  that  the 
appointment  was  an  appointment  of  an  ab§olnte  sum 
of  30,000/.,  and  not  merely  of  a  proportionate  part 
of  the  legacy  actually  realized.  Bocih  v.  AUnfflon, 
26  Law  J.  Rep.  (n.s.)  Chanc.  138 ;  6  De  Gex,  M. 
&  O.  618. 

A  testatrix,  after  redting  that  she  was  entitled  to 


a  legacy  of  1 ,000/.  under  her  husband^  will,  gave  the 
1,000/.,  as  to  100/.  part  thereof  to  A,  as  to  400/. 
part  thereof  to  B,  and  as  to  all  the  residue  of  the 
said  legacy  of  1,000/.  and  all  the  residue  of  her  estate 
to  C.  At  the  death  of  the  testatrix  216/.  only  were 
due  on  the  legacy: — Held,  that  A  B  and  C  must  abate 
in  proportion.     Wright  v.  Weston,  26  Beav.  429. 

A  testator  gave  a  house  and  800/.  to  his  daughter 
for  life,  and  after  her  death  he  directed  500/L  to  be 
paid  to  her  issue ;  ''and  that  after  such  payment  the 
remaining  part  of  the  said  principal  800/.,  that  is 
300/.,"  and  the  house,  should  revert  to  his  ''next 
lawful  heirs.**  The  assets  were  insufficient,  and  only 
400/.  was  paid  in  respect  of  the  legacy  and  what  had 
accumulated: — Held,  that  the  legatees  of  the  500/. 
had  no  priority  over  the  legatees  of  the  300/.,  and 
that  the  flind  must  be  apportioned  rateably  between 
the  two  legacies.    Hwdewood  v.  Green,  28  Beav.  1. 

(M)  Ademption  ahd  Satisfaotiok. 

A  general  gift,  with  a  cumulative  description,  will 
hidude  property  which  has  been  varied  between  the 
date  of  the  will  and  the  death  of  the  testator.  Dvihe 
V.  MaaiAny  26  Law  J.  Rep.  (v.s.)  Chanc.  786 ;  28 
Beav.  89. 

A  bequest  of  Bank  stock  held  to  pass  8}/.  per  cent, 
annuities,  no  other  stock  being  standing  in  the  name 
of  the  testator,  either  when  he  made  his  will  or  at 
his  death.    Ibid. 

A  bequest  of  eight  Russian  bonds,  purchased  by 
L,  his  broker,  held  to  pass  different  Russian  bonds^ 
purchased  through  another  broker.     Ibid. 

A  bequest  of  "my  property  not  in  England,  in  the 
hands  of  my  attorney  abroad,  W,  consisting  of  Rus- 
sian bonds,**  held  to  pass  bonds  of  the  Hamburg  Fire 
Company,  which  had  been  purchased  with  the  pro- 
duce of  the  Russian  bonds  by  another  agent  abr^. 
Ibid. 

A  testator,  after  settling  10,000/L  upon  his  daughter 
R,  bequeathed  to  her  1,000/.  on  the  day  of  her  mar- 
riage as  a  marriage  portion.  R  was  married  in  the 
lifetime  of  the  testator,  who  subsequently  advanced 
to  her  husband  800/.  in  detached  sums: — Held,  that 
the  advances  were  pro  tamio  in  satisfoction  of  tiie 
legacy.  Ferrie  ▼.  Qoodbwm,  27  Law  J.  Rep.  (h.8.) 
Cbanc  574. 

A  testator  bequeathed  all  the  personal  estate  of 
which  he  should  die  possessed,  except  such  share  as 
he  should  become  entitled  to  in  the  property  of  A  B, 
to  his  wife  absolutely;  and  he  bequeathed  all  his  share 
in  A  B's  property  upon  certain  trusts  mentioned  in 
his  wilL  A  B's  estate,  which  consisted  of  two  sepa- 
rate sums  of  stock,  came  into  the  testator*!  posssssion 
after  the  date  of  his  will,  and  the  sums  were  trans- 
ferred into  his  name.  One  of  such  snms  of  stock 
remained  standing  in  bis  name  at  his  death,  but  the 
other  sum  was  sold  out  by  him  and  applied  for  his 
own  purposes:— Held,  that  there  was  an  ademption 
of  the  legacy  in  respect  of  the  stock  sold  out,  it 
having  been  mixed  with  the  testator's  property  and 
spent,  but  the  stock  transferred  to  him  and  continuing 
to  stand  in  his  name  passed  under  the  bequest.  Let 
▼.  Zee,  27  Law  J.  Rep.  (n.8.)  Chanc.  824. 

A  testator  gave  to  his  brother  absolutely  certain 
collieries,  and  all  debts  which  might  be  due  to  him  at 
the  time  of  his  decease  in  respect  of  such  collieries 
and  works,  but  subject  to  the  payment  of  all  debts 
and  engsgements  doe  and  payable  in  respect  of  or 
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eonneoted  with  the  nid  wtwki ;  and  tat  the  better 
enabling  hui  brother  to  carry  on  the  collieriet,  the 
testator  bequeathed  to  him  l6,000(.  Shortly  before 
his  decease  the  testator  sold  all  his  property  in  the 
ooUieries  to  his  brother: — Held,  that  there  was  no 
ademption  of  the  legacy  of  10,000/.,  but  that  the  di- 
rection  as  to  receiving  and  paying  debts  could  not  be 
carried  into  effect.  Panont  ▼.  C<)he,  27  Law  J.  Rep. 
(n.s.)  Chanc.  828. 

A  testator,  by  his  will,  made  an  equal  division  of 
his  real  and  personal  estate  among  his  children ;  in 
the  course  of  fifteen  years  afterwards  he  made  ad- 
vances of  large  sums  to  some  of  his  daughters  on 
their  marriage,  and  to  some  of  his  sons  on  establishing 
them  in  business:  to  others  of  his  sons  and  daughters 
he  gave  trifling  sums  only : — Held,  that  the  small 
sums  were  intended  as  free  gifts,  but  that  the  larger 
sums  being  for  permanent  advancements,  were  in  part 
satisfaction  of  the  benefits  given  to  them  by  the  will. 
Schqfield  V.  ffeap,  28  Law  J.  Rep.  (k.s.)  Chanc.  104; 
27  Beav.  93. 

If  a  presumption  arises  that  payments  by  a  testa- 
tor to  his  children  were  made  in  satisfaction  of  lega- 
cies they  would  become  entitled  to  under  his  will,  it 
IS  not  rebutted  by  their  believing  such  payments  to 
haye  been  giftsi  when  the  beli^  is  unsupported  by 
any  testimony  of  the  intention  of  the  testator.  Ibid. 

Whether  a  settlement  by  a  &ther,  on  the  marriage 
of  his  child,  is  an  ademption  of  a  legacy  previously 
given  in  a  will,  which  will  is  subsequently  confirmed 
by  a  codicil,  is  a  matter  in  which  the  presumption 
against  double  portions  may  be  rebutted  by  evidence. 
Hopwood  V.  Hopwood^  29  Law  J.  Rep.  (n.s.)  Chanc. 
747;  7  H.L.  Cas.  728:  zevensing  26  Law  J.  Rep. 
(ir.s.)  292 ;  22  Beav.  488. 

A  testator,  by  his  will,  gave  to  each  of  his  three 
children,  A,  B  and  C,  3,000/.  sterling;  and  after 
reciting  that  A,  one  of  them,  had  received  an  advance 
of  8,000/.,  and  that  B,  another  of  his  sons,  had  re- 
peived  an  advance  of  1,500/.,  and  had  had  settled 
upon  his  marriage  2,000/.  stock,  the  testator  directed 
that  these  sums  should,  in  calculating  his  residue,  be 
brought  into  hotchpot ;  and  he  gave  the  residue  to 
trustees  upon  trust  as  to  one-third  for  A  for  life,  or 
nntil  he  should  assign,  and  after  his  decease  for  his 
children,  and  in  de&ult  of  children  for  his  nezt-of* 
kin  ;  and  similar  trusts  were  declared  as  to  the  two 
other  third  parts  for  the  benefit  of  B  and  C  and  their 
children.  A  afterwards  married,  and  the  testator 
then  settled  2,000^  stock  upon  trust  for  the  wife  of 
A  for  life,  after  her  death  for  A  for  life,  and  after  the 
death  of  the  survivor  for  the  children,  and  in  default 
of  children  for  the  next-of-kin  of  A.  A  question 
having  arisen,  whether  this  2,000/.  stock  was  to  be 
oonsidered  as  an  ademption  of  the  absolute  Xegfijcj 
given  to  A,  or  of  the  share  of  residue  bequeathed  in 
his  &vour,  it  was  held,  that  there  might  be  ademption 
of  a  residuary  bequest;  and  that  in  the  present  case 
the  ademption  was  pro  tarUo  of  the  third  part  of  the 
residue.  Mont^fiore  v.  OtiedaUa,  29  Law  J.  Rep. 
(n.s.)  Chanc.  65 ;  1  De  Gex,  F.  &  J.  93. 

A  testator  bequeathed  leaseholds  subject  to  the 
payment  thereout  of  an  annuity  to  A  B.  He  after- 
wards assigned  the  leaseholds  on  other  trusts,  and 
reserved  a  power  to  appoint  a  like  annuity  to  A  B. 
Subsequently  he  confirmed  his  will,  but  he  did  not 
in  terms  execute  his  power: — Held,  that  the  annuity 
&iled«    Cawper  v.  McuUell^  22  Beav.  223. 


An  adeemed  beqnert  is  not  eet  np  ajpubi  bj  « id^ 
•equent  confirmation  of  the  will.    Ibid. 

(N)  Assist  of  Ezioutob. 

An  assent  to  a  legacy,  given  by  an  execntor  who 
dies  without  proving  the  will,  becomes  opeifctive,  on 
administration  being  afterwards  taken  out  with  the 
will  annexed.  QmBre — whether  an  assent  to  a  legaej 
given  by  an  executor  while  he  was  acting  as  adminis* 
trator  would  be  operative.  Johnon  v.  Wamokk,  25 
Law  J.  Rep.  (■.&)  C.P.  102;  17  Com.  B.  Rep. 
516. 

The  doctrine  that  slight  evidence  is  sufiident  of 
the  assent  of  executors  to  a  bequest,  or  that  it  may 
be  implied,  only  applies  in  ordinary  cases,  where  the 
assent  would  be  rightful,  and  not  where  it  must  be 
implied  against  their  own  acts.  And  where  the 
bequest  to  the  defendant  was  by  a  husband,  of  lease* 
hold  property  devised  to  his  deceased  wife  for  her 
separate  use,  and  which  she  had  bequeathed  to  the 
plaintiff,  and  the  husband li  executors  joined  with  the 
devisee  of  the  wife  in  suing, — Held,  tiiat  even  sup- 
posing that  the  husband*s  assent  was  necessary  to  the 
validity  of  the  wife^s  will,  the  assent  of  the  executors 
to  the  bequest  by  him  to  the  defendant  required  to ' 
be  proved  by  express  evidence,  and  iras  not  to  be 
presumed  or  implied  opposed  to  their  own  act  in 
suing.  Tudor  v.  Oueat,  27  Law  J.  Rep.  (n.8.)  Exch. 
395. 

(O)   FOBFBITURK. 

.  Bequest  to  A  for  life  and  afterwards  to  her  chfl- 
dren  living  at  her  death,  with  a  proviso  that  if  any 
child  **  should  acquire  a  vested  interest^  and  should 
encumber  the  same  before  his  share  should  become 
payable,  it  should  not  be  paid  to  him  or  his  incum- 
brancer, but  to  others.  A  child  mortgaged  his  share 
in  the  life  of  A  and  survived  her: — ^Held,  that  the 
foxfeiture  took  effect  /»  re  Payna,  25  Beav.  556. 

(P)  Void. 

A  testator  gave  to  his  trustees  and  executors 
2,500/.  to  be  laid  out  as  they  should  think  fit,  with 
the  concurrence  of  the  trustees  of  8hakspeare*s  house, 
in  forming  a  museum  at  Shakspeare^  houses  and  for 
such  other  purposes  as  the  testator^s  trustees  should 
think  fit,  for  the  purpose  of  giving  efiect  to  his 
wishes.  Shakspeare^s  house  had  been  purchased  by 
a  society  of  gentlemen  out  of  money  raised  by  public 
subscription,  but  no  trusts  had  been  declared  of  it ; 
and  the  testator  had  contributed  a  sum  of  money  in 
his  lifetime,  which  was  vested  in  the  trustees,  for  the 
purpose  of  being  applied  to  the  restoration  and  pre- 
servation of  the  house: — Held,  affirming  the  decision 
of  Wood,  y.C,  that  the  legacy  could  not  be  sup- 
ported as  a  charity  or  as  a  trust,  for  want  of  certainty 
as  to  the  persons  to  be  benefited  by  it ;  and  there 
being  no  indication  of  intention  to  vest  it  beneficially 
in  the  trustees,  it  must  fail  for  the  benefit  of  the 
next-of-kin.  Tkomaon  v.  SkaketpeaTf  29  Law  J.  Rep. 
(k.b.)  Chanc.  276,  140;  Johns.  612:  1  De  Gex, 
F.  &J.  899. 

A  legacy  gi^en  to  the  minister  or  ministers  of  a 
Unitarian  chapel  at  the  time  of  the  testator^s  death, 
to  be  applied  in  such  manner  as  he  or  they  should 
think  fit  towards  the  support  of  Unitarians, — Held, 
to  be  a  good  legacy,  and  payable  to  the  ministers  as 
directed  by  the  wUH,  and  that  a  scfaeme  wa«  lumeces- 
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Mdry.  In  r$  BanuU,  ^9  Lav  J.  Bep.  (ir.a.)  Chanc. 

871. 

A  testator  after  gifts  to  "his  sister  M  FT  D'*  and 
to  his  niece  <'A  T  D*'  (but  who  were  really  the 
aster  and  niece  of  bis  wife),  gaTe  a  portion  of  his 
lesidtte  to  '^  his  niece  M  F  T  D."  He  had  no  niece 
<tf  Uiat  name.  The  Court  being  unable  to  come  to 
a  conclusion  wheUier  tiie  word  ''  nieoe**  had  been  by 
mistake  substituted  for  the  "sister/*  or  the  name 
M  F  T  D  for  A  T  D:—Held,  that  the  gii%  of  the 
residue  was  void  for  uncertainty.  Draike  ▼.  Drake 
(No.  2),  25  Beav.  642. . 

Bequest  for  purchasing  the  dischaige  of  poachers^ 
^  committed  to  prison  for  non-payment  of  fines,  fees 
or  expenses  under  the  Game  Laws": — Held  void, 
as  encouraging  ofPences  and  opposed  to  public  policy. 
Thrupp  y.  ColleU  (No.  1),  26  Beav.  125. 

Where  a  testator  gave  4,000^  to  trustees  on  trust 
to  pay  the  income  to  J  for  life,  and  after  his  decease 
to  divide  the  principal  equally  between  the  child  and 
children  of  J  living  at  his  death  (except  Thomas  his 
eldest  son),  and  the  issue  then*  living  of  any  (except 
the  said  Thomas)  then  dead ;  though  it  appeared 
that  the  eldest  son  was  otherwise  provided  for,  and 
that  Thomas  was  the  youngest  son: — Held,  the 
exception  void  for  uncertainty.  Hodgton  v.  Clarhe^ 
1  GiffilSd:  reversed,  on  appeal,  it  being  held  that 
the  eldest  son  and  not  Thomas  was  the  sofa  intended 
to  be  excepted.    1  De  Gex,  F.  &  J.  394. 

(Q)  RiMOTlNESS. 

In  a  gift  by  will  to  the  present  and  future  children 
of  J  L  who  should  be  living  at  the  decease  of  the 
testator'k  wife,  a  direction  that  the  shares  of  daugh- 
ters should  be  settled  upon  themselves  for  life,  with 
remainders  to  their  children,  is  not  void  for  remote- 
ness as  regards  the  share  of  a  daughter  bom  in  the 
testator's  lifetime,  the  gift  not  being  to  a  class,  but  a 
separate  gift  in  favour  of  each  child.  WUton  r. 
VTt^Mm,  28  Law  J.  Bep.  (irs.)  Chanc  95. 

A  legacy  to  unborn  children  of  a  penon  named  in 
a  will  to  vest  at  twenty-five  being  void  for  remote* 
ness,a  direction  in  the  same  will  to  apply  the  income 
in  the  mean  time  for  their  maintenance  is  also  void, 
and  cannot  be  supported  even  for  a  period  of  twenty- 
one  years.  Ptdb/brd  v.  Brown;  Brown  y.  Brotoni 
25  Law  J.  Rep.  (n.8.)  Chanc  702;  2  Kay  &  J.  426. 

Bequests  of  personalty  in  the  will  of  a  freeman  of 
the  city  of  London  having  failed, — Held,  that  the 
property  must  be  distributed  according  to  the  Sta- 
tute of  Distributions,  and  not  according  to  the 
custom.    Ibid. 

Where  two  administiation  suits  were  instituted, 
one  relating  to  the  personal  and  the  other  to  the 
real  estate,  the  costs  of  both  suits  were  ordered  to  be 
borne  by  the  personal  estate.    Ibid. 

Unless  there  is  in  a  will  or  some  codicil  thereto 
dear  indication  of  an  intention  on  the  part  of  the 
testator,  not  only  that  his  devisees  are  not  to  have 
the  enjoyment  of  the  property  he  has  devised  until 
they  attain  twenty-five,  but  that  some  other  person 
is  to  have  that  enjoyment;  or  unless  the  property  is 
so  clearly  taken  away  fh>m  the  devisees  up  to  the 
time  of  their  attaining  twenty-five,  as  to  induce  the 
Court  to  hold  that  as  to  the  previous  rents  and  pro- 
fits there  has  been  an  intestacy,  the  Court  does  not 
hesitate  to  strike  out  of  the  will  any  direction  that 
the  devisees  shall  sot  enjoy  it  in  fUl  until  they 


■ttam  the  age  of  twenty-five  yean.  GodUig  t.  Chi* 
Ung,  Johns.  266. 

Expressions  in  a  codicil  of  testator's  desire  thai 
real  and  personal  property  given  by  his  will  should 
not  be  enjoyed  by  any  of  the  successive  devisees  till 
twenty-five,  and  direction  to  accumulate  in  the  mean 
time, — Held,  imperative,  Uiere  bong  no  gift  over. 
Ibid. 

Devise  in  trust  for  A  for  life,  and  after  her  decease 
to  apply  the  rents  for  the  benefit  of  her  children  until 
the  youngest  attained  twenty-five;  and  as  soon  as 
the  youngest  should  have  attained  twenty-five,  to 
sell  and  "pay  and  divide"  the  produce  equally 
**  among  such  of  the  children  of  A  as  should  be  then 
living  and  the  issue  of  such,  if  any,  of  her  children 
as  might  be  then  dead,"  such  issue  to  take  their 
parent's  share  only: — Held,  that  the  gift  of  the  in- 
come was  valid,  but  that  the  gift  of  the  corput  was 
void  for  remoteness.  Bead  v.  Choding,  21  Beav. 
478. 

Where  there  is  a  gift  to  a  class,  some  of  the  objects 
of  which  are  too  remote  and  some  not,  effect  cannot 
be  given  to  the  latter  separate  from  the  former,  but 
the  whole  gift  is  void.  Seaman  y.  Wood,  22  Beav. 
59L 

The  produce  of  real  and  personal  estate  was  be- 
queathed upon  trust  for  A  for  life,  and  after  his 
death,  upon  trust,  *'  to  pay  or  transfer**  it  unto  such 
childiea  of  A  as  should  attain  the  age  of  twenty-one 
years,  and  also  such  children  of  any  son  of  A  who 
should  die  under  twenty-one  or  should  attain  that 
age,  equally;  but  the  children  of  any  deceased  son, 
collectively,  to  take  their  parent's  share  equally, 
with  certain  gifts  over: — Held,  that  the  whole  of  the 
limitations  subsequent  to  the  life  estate  were  void 
for  remoteness.     Ibid. 

Effect  given  to  a  gift  over  in  one  of  two  alterna- 
tives which  happened,  though  the  other  was  too 
remote.    Cambridge  v.  Bout,  25  Beav.  409. 

Bequest  to  trustees  for  A  for  life  and  after  her 
decease  to  divide  between  her  children  when  they 
should  attain  twenty-seven,  and  in  the  event  of  A 
not  leaving  any  child  at  her  death  then  over.  A  had 
no  issue: — Held,  that  the  gift  over  took  effect  Ibid. 

A  testator  devised  his  estates  to  trustees,  in  trust, 
after  A  C^  decease, "  in  case  she  should  have  only 
one  child  which  should  survive  her,**  to  pay  200/.  a 
year  for  his  maintenance  until  he  should  attain 
twenty-five,  and  from  and  after  such  only  child 
should  attain  that  age  to  raise  10,000/.  and  pay  the 
same  to  him  at  that  age,  or  in  case  A  C  should  "  at 
her  decease  have  two  or  more  children,**  then  to 
raise  an  annuity  for  their  maintenance  until  they 
should  respectively  attain  twenty- five,  and  when 
they  respectively  attained  that  age  to  pay  each  an 
equal  share  of  the  10,000iL  The  plaintiff  was  en 
venire  ea  nUre  at  the  testator's  death,  and  was  the 
only  child  of  A  C  who  survived  her: — Held,  that 
the  bequest  of  the  10,000/.  was  too  remote.  Merlm 
T.  Blagrove,  25  Beav.  125. 

Distinction  between  a  bequest  having  two  altema* 
tives,  one  of  which  is  valid  and  the  other  too  remote, 
and  a  gift  depending  on  the  fiiilure  of  a  previous 
limitation  which  is  too  remote.  Be  ^uiatchei'e 
TrwU,  26  Beav.  865. 

The  case  of  Taylor  v.  Frobuiker  (5  De  Gex  &  S. 
191)  approved  o£    Ibid. 

Request  to  A  for  lifo>  anfl  afterwatds  to  her  chH* 
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dreii  eqtMllj,  "to  be  Tested*'  in  lach  as  should  attein 
twenty-five,  and  to  be  payable  as  soon  as  might  be 
after  that  age  shoald  be  attained,  with  powers  of 
maintenance  and  advancement  out  of  their  '*  vested 
or  expectant  portions,"  with  a  gift  over  to  B  if  no 
child  should  attain  twenty-five: — Held,  first,  that  the 
gift  to  the  children  was  too  remote;  and,  secondly,, 
on  A*8  death  without  having  been  married,  that  the 
gift  to  B  could  not  take  eifiect  as  an  alternative  limit- 
ation to  a  person  m  esse  at  the  date  of  the  will. 
Ibid. 

A  testator  directed  that  as  his  sons  attained  twenty- 
five  his  executors  should  pay  them  a  share  of  lus 
estate  and  effects,  it  being  his  will  that  his  sons  and 
daughters  should  receive  equal  shares  of  his  estate; 
and  as  his  daughters  attained  twenty-five,  the  execu- 
tors were  to  invest  1,000/.  each  for  them  for  life, 
and  the  difference  between  this  and  their  share  paid 
to  them.  In  case  any  daughter  *'  should  die  with- 
out issue**  the  1,000/.  was  to  be  divided  **  amongst 
such  of  his  children  as  might  be  then  living,  and  the 
issue  of  such  as  might  be  dead,  share  and  share 
idike,"  the  issue  to  take  the  like  share  as  the  parent 
.would,  if  living,  have  been  entitled  to: — Held,  that 
the  gift  over  was  on  an  indefinite  feilure  of  issue ; 
that  there  was  an  absolute  gift  of  the  1,0002.  in  the 
first  instance  to  the  daughters,  which  had  not  effec- 
tually been  cut  down,  and  that  the  daughters  were 
absolutely  entitled  to  the  1,0002.  Webtter  v.  Parr, 
26  Beav.  236. 

A  testator  gave  his  residuary  estate  to  his  daughter 
ibr  life,  and  afterwards  to  her  two  sons  Henry  and 
Charles,  and  all  other  her  children  thereafter  to  be 
bom,  and  the  issue  of  his  grandchildren,  who,  being 
a  son,  should  attain  twenty-one,  or,  being  a  daughter, 
riiould  attain  that  age  or  marry  with  consent,  equally 
to  be  divided,  such  issue  to  take  a  parent's  share : — 
Held,  void  for  remoteness.  Webtter  t.  Boddmgiot^ 
26  Beav.  128. 

Bequest  to  a  living  person  for  life,  and  afterwards 
to  his  children,  followed  by  a  declaration  that  these 
interests  should  be  considered  a  vested  interest  at 
the  age  of  twenty-five,  and  a  gift  over  to  the  issue  of 
any  dying  under  twenty-five: — Held,  too  remote. 
JUneland  v.  Tawney,  26  Beav.  67. 

(R)  Rbyokbd. 

A  bequest  in  a  will  of  specific  chattels  to  H, — 
Held,  not  to  be  revoked  by  a  gift  of  the  same  chattels 
by  codicil  to  other  legatees,  it  appearing  that  the 
last-mentioned  gift  was  founded  on  the  supposition 
that  the  chattels  had  been  by  the  will  bequeathed  to 
C,  and  that  the  bequest  had  lapsed  by  his  death. 
Barday  v.  Matkdyne,  28  Law  J.  Bep.  (n.8.)  Chane. 
115;  Johns.  124. 

A  testator  gave  to  each  of  his  daughters  a  legacy 
of  1,500/.,  and  gave  a  legacy  of  6,500/.  upon  trusts 
for  each  of  them  and  her  children;  and  in  the  event 
of  any  of  the  daughters  dying  without  children  who 
should  attain  a  vested  interest,  he  directed  that  the 
6,500/.  legacy  of  each  of  such  last-mentioned  daugh- 
ters should  go  over  to  the  other  daughters  and  their 
children,  in  equal  shares  per  ttirpee,  their  respective 
shares  to  be  held  upon  the  same  trusts  for  them  and 
their  respective  children  as  were  declared  concerning 
their  original  legacies  of  6,5002.  Afterwards,  on  the 
marriage  of  E  A,  one  of  his  daughters,  he  settled  on 
her  by  deed  8,00M.    By  a  codicil,  reciting  the  g^ 


of  the  two  sets  of  legMies  and  the  advance  of  the 

8,000/.,  and  that  the  testator  intended  it  to  be  in 
satisfection  of  the  two  legacies  of  1,500/.  and  6JS00/. 
bequeathed  to  her  or  for  her  benefit  as  aforesaid, 
the  testator  revoked  the  said  legacies  of  1,500/.  and 
6,500/.  in  and  by  his  said  will  given  and  bequeathed 
"  to  or  for  the  benefit  of "  his  said  daughter  E  A 
"and  otherwise  as  in  the  said  will**  was  mentioned : 
—Held,  that  the  codicil  revoked  only  the  original 
legacies  of  6^5002.and  1,5002.  to  E  A  and  her  children, 
and  not  their  contingent  interest  under  the  gift  over 
of  the  other  6,500/.  legacies.  Agntw  ▼.  Pope^  1  De 
Qez  &  J.  49. 

Held,  also,  that  though  the  trusts  of  the  accruing 
shares  in  favour  of  E  A  and  her  children  were  de- 
clared only  by  reference  to  the  trusts  of  their  onginal 
legacy,  the  revocation  of  the  original  legacy  did  not 
invalidate  the  declarstion  of  the  trusts  of  the  accruing 
shares.    Ibid. 

A  testator  directed  his  trustees  to  stand  possessed 
of  a  sum  of  money  upon  trusts  in  fiivour  of  bis  son 
and  his  son^  wife  and  children,  with  a  power  to  the 
son  on  failure  of  issue  to  appmnt  the  fund  by  will  or 
codicil.  He  also  gave  the  trustees  a  discretionanr 
power  to  give  the  fond  to  his  son,  discharged  of  all 
the  trusts.  By  a  codicil,  the  testator  revoked  the 
power  given  to  the  son,  and  directed  that  after  the 
son*S  decease,  and  on  feilure  of  issue,  the  fond  should 
go  to  the.  son*S  wife  for  life,  and  after  her  decease 
form  part  of  the  testator*s  residuary  estate : — Held, 
that  the  discretionary  power  given  by  the  will  to  the 
trustees  was  not  revoked  by  the  oodidi  BuUer  v* 
Chtenwood,  22  Beav.  808. 

(S)  IiAPflXD. 

Whenever  there  is  an  interest  limited  by  will 
either  by  way  of  remainder  or  by  way  of  executory 
interest,  if  all  the  preceding  estates  are  out  of  the 
way,  or  the  events  on  which  the  executory  interest 
is  limited  have  occurred,  it  is  immaterial  whether 
those  estates  are  taken  out  of  the  way  or  those  events 
occur  in  the  lifetime  of  the  testator  or  afler  his 
decease.  VarUy  v.  Winn,  25  Law  J.  Rep.  (n.8.) 
Chauc.  881;  2  Kay  &  J.  700. 

A  testator  gave  to  his  five  daughters  a  sum  of 
6,0002.  each,  to  be  invested  in  real  or  government 
securities  within  seven  years  from  the  testator's  de- 
cease ;  such  investment  to  be  in  the  names  of  the 
executors  in  trust  for  them  or  their  children,  **  but 
if  any  of  my  said  daughters  shall  die  leaving  no  issue^ 
then  their  share  or  portion  so  invested  shall  be  di- 
vided amongst  those  surviving  who  have  issue,  share 
and  share  alike,  as  they  arriye  at  the  age  of  twenty- 
one  years,  and  if  only  one,  the  whole  to  go  to  that 
one  only."  One  of  the  daughters  died  without  leaving 
issue  in  the  lifetime  of  the  testator,  leaving  two  sisters, 
who  had  issue  living  at  his  death,  and  two  who  had 
none : — Held,  that  the  share  of  the  deceased  daugh- 
ter did  not  lapse,  but  was  divisible  between  the  two 
daughters  who  had  issue,  and  that  they  took  absolute 
interests.    Ibid. 

Held,  also,  that  the  executors  were  bound  to 
inrest  the  money  as  soon  as  they  had  assets,  and  not 
to  wait  for  seven  years  tnm  the  testator^  death,  the 
postponement  being  for  the  convenience  of  the  estate 
and  not  for  the  benefit  of  the  residuary  legatee 
Ibid. 

A  testator  gave  the  moietj  of  the  residae  of  hit 
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Mtatetobeequally  divided  between  hisbrother  Richard 
and  two  other  brothers,  th^  executorB,administrator8 
and  ttssigns :  Provided  always,  that  should  not  hii 
brother  Richard,  who  was  supposed  to  be  then  alive 
and  resident  in  Australia,  make  anj  claim  to  the 
share  or  interest  in  the  trust  monies  to  which  he 
might  become  entitled  under  the  said  will  within  the 
space  of  three  years  next  after  the  testator^s  decease, 
then,  at  the  expiration  of  the  three  years,  the  trus- 
tees were  to  pay,  transfer  and  assign  the  said  share 
or  interest  of  Richard  unto  the  testator's  sister  and 
his  two  brothers,  their  executors,  administrators  and 
assigns.  Richard  was  ascertained  to  have  died  before 
the  testator : — Held,  that  the  legacy  to  him  did  not 
lapse,  but  passed  under  the  gift  over.  In  re  Qreen't 
TrutU,  29  Law  J.  Rep.  (n.s.)  Chanc.  716;  1  De 
Gex  &  Sm.  68, 

The  enactment  in  section  88.  of  1  Vict  c.  26. 
that  a  bequest  to  a  child  of  the  testator,  who  died  in 
the  testator*B  lifetime,  leaving  issue  living  at  the 
testator^  death,  should  not  lapse,  applied  to  a  testa- 
mentary appointment  made  in  exercise  of  a  general 
power.    JBcdea  v.  Cheifne,  2  Kay  &  J.  676. 

Testatrix,  by  her  will  in  1840,  in  exercise  of  a 
general  power,  appointed  proceeds  of  real  estate  to  a 
daughter  who  died  in  her  lifetime,  leaving  issue  living 
at  Sie  testatrix's  death: — Held,  that  the  personid 
representative  of  the  daughter  was  entitled.     Ibid. 

A  testator,  who  had  been  bankrupt  and  had  ob- 
tained his  certificate  thirty  years  b^ore  the  date  of 
his  will,  directed  by  his  will  that  all  his  debts  should 
be  paid,  including  the  debts  proved  and  not  paid  in 
full  in  the  bankruptcy,  and  directed  his  executors 
to  pay  to  the  official  assignee  in  the  bankruptcy  in 
trust  to  pay  all  such  creditors  so  much  money  as 
would  make  the  dividend  in  the  bankruptcy  equal 
to  20s.  in  the  pound: — Held,  that  the  benefit 
thereby  intended  to  be  conferred  on  a  creditor  did 
not  lapse  by  his  death  in  the  testator's  lifetime.  In 
re  Sowerby'9  Trut^  2  Kay  &  J.  680. 

Distinction  between  a  general  and  a  particular 
residue.    De  Trafford  v.  Tempest,  21  Beav.  564. 

A  testator  bequeathed  particular  chattels  at  his  resi- 
dence to  A,  and  his  chattels  there  "not  thereinbefore 
otherwise  disposed  of  ^  to  B,  and  his  general  residue  to 
C  The  gift  to  A  lapsed  by  her  death  in  the  testa- 
tor*s  lifetime : — Held,  that  the  chattels  bequeathed 
to  A  passed  to  B  as  part  of  a  particular  residue,  and 
not  to  C  as  part  of  the  general  residue.     Ibid. 

Bequest  of  a  quarter  of  a  residue  to  A,  and  on  his 
death  to  his  children;  but  if  he  should  die  without 
leaving  lawful  issue  as  aforesaid,  then  to  B  and  three 
other  persons,  and  to  the  respective  issue  of  such  of 
them  as  should  die  leaving  issue,  such  issue  being 
intended  to  take  the  share  which  their  parent  would 
have  taken  if  living.  A  died  in  the  lifetime  of  tlie 
testatrix  without  having  been  married.  B  survived, 
and  had  children : — Held,  that  there  was  no  lapse, 
but  that  one  quarter  of  A's  share  passed  to  B,  who 
took  it  absolutely.  JohneUm  v.  A7stT6bu»,  21  Beav. 
556. 

By  his  will  the  testator  gave  a  legacy  "  equally 
between  my  brothers  and  sisters  now  living,*'  and  he 
directed  that  their  shares  should  not  lapse  by  their 
deaths  in  his  lifetime,  but  should  go  to  their  execu- 
tors. By  a  codicil  of  the  same  date  he  bequeathed 
another  legacy  **  between  my  brothers  and  sisters  in 
like  manner  as  I  have  directed  by  my  will": — Held, 

Digest,  1855—60. 


that  the  class  mentioned  in  the  codicil  were  not  the 
same  as  that  in  the  will;  that  the  ''manner'*  referred 
to  the  mode  in  which  the  class  were  to  take,  and 
not  to  the  class  itself,  and  consequently  that  the 
representatives  of  a  sister  who  pre-deceased  the 
testator  took  no  interest  in  the  second  legacy.  Re 
Wiider*9  Trust,  27  Beav.  418. 

(T)  Rbsidui. 

A  feme  covert  had  power  by  will  to  appoint  a 
trust  fund,  of  which  2,000/.  was  payable  immediately, 
and  the  remainder  subject  to  her  husband's  life 
interest  therein.  She  appointed  the  2,000/.,  and 
directed  the  trustees  after  the  decease  of  the  husband 
to  stand  possessed  of  the  "  residue  "  of  the  stock  after 
payment  thereout  of  the  2,000/.  upon  trust  to  pay 
5,700/.  as  the  husband  should  appoint,  and  to  apply 
the  residue  in  payment  of  a  number  of  legacies. 
The  husband  appointed  the  5,700/.  to  himself: — 
Held,  notwithstanding  there  was  a  probability  that 
the  fund  would  prove  insufficient  for  the  payment  of 
all  the  legacies,  that  he  was  entitled  to  immediate 
payment  of  the  5,700/. ;  the  "  residue"  applicable 
to  the  payment  of  the  legacies  (other  than  the 
5,700/.)  being  held  to  mean  simply  what  remained 
after  payment  of  the  5,700/.,  and  not  a  proportionate 
share  of  the  fund.  Vivian  v.  MorUock,  21  Bear. 
252. 

(U)  Ihtirbst  on. 

A  testatrix  gave  two  legacies,  and  directed  them  to 
be  paid  out  of  a  reversionary  interest  in  stock  to 
which  she  was  entitled: — Held,  that  the  l^acies 
were  payable  when  the  reversion  fell  into  possession, 
and  that  interest  was  payable  from  that  time.  Earle 
V.  BeUingham,  27  Law  J.  Rep.  (n.s.)  Chanc.  545; 

24  Beav.  448. 

(V)  Annuity. 

A  testator  directed  his  trustees  to  invest  so  much 
money  as  would  be  sufficient  to  produce  an  annuity 
of  120/.  per  annum,  and  to  pay  the  annual  sum  of 
120/.  to  his  widow  until  certain  property  to  which  he 
would  be  entitled  should  fall  into  possession,  when 
his  trustees  were  to  invest  so  much  money  as  would, 
with  the  money  before  directed  to  be  inyested,  pro- 
duce an  annual  income  of  250/.,  and  to  pay  the  sum 
of  250/.  to  his  widow  for  her  life,  and  after  her 
decease  in  trust  to  call  in  the  sum  of  1,000/.,  part  of 
the  money  so  directed  to  be  invested,  and  pay  that 
sum  to  such  persons  as  the  widow  should  appoint, 
or,  in  default  of  appointment,  to  her  next-of-kin. 
The  testator  then  gave  other  legacies  and  bequeathed 
the  residue  of  his  property.  The  income  of  the 
testator^  estate  proved  to  be  insufficient  for  the  pay- 
ment of  the  annuity  to  his  widow,  and  the  arrears 
would  exhaust  the  whole  estate: — Held,  that  the 
arrears  of  the  annuity  were  the  first  charge  upon  the 
estate,  in  priority  over  the  legacy  of  1,0002.  and  the 
other  general  legacies.    Ingleman  v.  Worihmgton, 

25  Law  J.  Rep.  (n.s.)  Chanc.  46. 

A  testator,  by  his  will,  gave  several  annuities,  but, 
by  a  codicil,  he  postponed  the  payment  until  after 
the  death  of  his  widow,  who,  by  the  will,  was  entitled 
to  two  fourth  parts  of  the  testator's  residuary  estate. 
In  a  suit  to  secure  a  fund  for  payment  of  the  annui- 
ties,— Held,  that  there  was  no  apparent  intention  to 
benefit  the  widow,  and  that  the  income  of  the  fund 
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to  ariae  during  her  life  did  not  belong  to  her,  but  that 
it  formed  a  part  of  the  testator^  renduary  eetate. 
Orandey  v.  JHxon,  26  Law  J.  Bep.  (if.8.)  Ghana 
£29;  28  Bea?.  612. 

A  testator  by  his  irill  bequeathed  to  each  of  his 
five  daughters  iOOl,  per  annum,  to  be  paynble  during 
their  natural  lives,  and  after  their  respective. decease 
he  gave  the  same  to  their  children  respectively, 
share  and  share  alike,  such  children  not  to  be  enti- 
tled to  more  than  their  deceased  parent's  share;  and 
in  case  any  or  either  of  his  daughters  should  die 
without  issue,  he  directed  such  annuity  to  cease  and 
fall  into  the  residue  of  his  estate : — Held,  overruling 
a  decision  of  the  late  Master  of  the  Rolls,  that  the 
annuities  given  to  the  daughters  and  after  their 
deaths  to  their  children  were  perpetual,  and  not 
merely  life  annuities;  also,  that  the  words  '*  die  with* 
out  issue**  did  not  enlarge  the  gift  to  the  daughters 
to  an  absolute  gift;  and  also  that  no  interest  vested 
in  the  children  of  dsu^hters  who  died  in  the  lifetime 
of  their  parents.  Htdgu  v.  BUche;  Hedgtu  v. 
Hairpuir,  27  Law  J.  Rep.  (n.s.)  Chanc.  742;  3  De 
Oez&J.  129. 

A  testator  gave  an  annuity  or  clear  yearly  reitt- 
eharge  of  3002.  to  bis  niece  A  B,  for  her  life;  and 
after  her  decease  he  gave  the  naid  annuity  or  rent- 
charge  unto  her  children  equally,  if  more  than  one, 
share  and  share  alike,  to  be  applied  for  their  mainte- 
nance until  the  youngest  should  attain  twenty-one; 
on  the  happening  of  which  event  he  directed  the 
said  annuity  to  be  absolutely  sold  by  such  children, 
and  the  proceeds  to  be  equally  divided  among  them; 
and  he  charged  the  said  annuity  upon  his  real  estates, 
which,  subject  to  the  said  annuity,  he  devised  to  H 
in  fee: — Held,  affirming  a  decision  of  the  Master  of 
the  Rolls,  that  the  gift  created  a  rentcharge  on  the 
estates  in  fee  simple.  Mantergh  v.  Campbell,  28 
Law  J.  Rep.  (n.s.)  Chanc.  61 ;  27  Law  J.  Rep.  (n.s.) 
Chanc.  769;  8  De  Gex  &  J.  232;  25  Beav.  544. 

A  testator  devised  certain  estates  in  fee,  subject 
nevertheless,  and  he  thereby  charged  the  same  estates 
with  the  payment  of  an  annuity  of  BOL  a  year.  He 
also  devised  other  estates  to  tnmtees  upon  trust  to  sell 
and  apply  the  proceeds  arising  from  such  sale,  toge- 
ther with  his  personal  estate,  which  he  bequeathed 
to  them,  in  dischaige  of  his  debts  and  legacies;  and 
if  any  surplus  should  remain,  the  testator  directed 
the  same  to  be  paid  to  the  then  minister  of  a  Catholic 
chapel,  to  whom  he  gave  and  bequeathed  the  same: 
— Held,  that  the  annuity  of  SOI.  was  a  charge  upon 
the  corpus  of  the  estates;  that  the  fund  for  payment 
of  debts  and  legacies  was  a  mixed  fund;  and  that  the 
devise  of  the  surplus  of  the  proceeds  arising  from 
the  sale  of  the  property  to  the  Catholic  minister  was 
void  under  the  Statute  of  Mortmain.  Thomber  v. 
WUtan,  28  Law  J.  Rep.  (n.s.)  Chanc.  145;  4  Drew. 
850. 

A  testator  gave  a  sum  of  4,3002.  consols  to  his 
executors,  upon  trust  as  to  the  annual  dividends 
thereof,  amounting  to  1292.  to  pay  his  brother  and 
tivo  sisters  an  annuity  of  202.  each  during  their  lives; 
the  remainder  of  the  said  dividends  be  directed  to 
be  paid  to  his  nephew  during  his  life;  and  as  and 
when  the  brother  and  two  sisters  should  die,  then 
the  three  annuities  of  202.  were  to  be  paid  to  A,  B 
and  C,  the  eldest  taking  the  first  of  the  said  annui- 
ties that  should  Mi  in,  and  the  others  in  like  manner 
by  aenioiity.    And  after  the  decease  of  the  survivor 


of  Ay  B  and  C,  then  the  principal  smn  of  4,80021 
was  given  to  Ann  Beale: — Held,  that  the  bequests 
to  A,  B  and  C  were  gifts  of  certain  portions  ^  the 
dividends  of  the  capital  sum  of  money,  and  not  an- 
nuities; and  that  the  personal  representative  of  one 
of  the  three  who  had  died  was  entitled  to  receive  his 
annual  sum  of  202.  until  the  death  of  the  survivor  of 
the  three.  Biffnold  v.  Qila^  28  Law  J.  Rep.  (11.8.) 
Chanc.  858;  4  Drew.  848. 

A  testator  bequeathed  all  his  money  and  securities 
for  money  to  his  executors  upon  trust  to  employ 
4002.  or  5002.  in  purchasing  a  house,  and  allow  L  to 
reside  therein  and  have  the  use  thereof  fbr  her  sepa- 
rate use,  and  after  her  decease  the  same  to  go  to  her 
children  (ifany)  equally.  He  further  requested  hbsaid 
trustees  to  invest  sufficient  money  in  their  names  to 
produce  402.  per  annum,  and  to  pay  the  fame,  quar- 
terly, to  the  said  L,  to  her  separate  use.  The  Court 
refused,  upon  the  petition  of  L,  to  direct  the  eorpu» 
of  the  fund  to  be  paid  to  her,  but  declared  her  enti- 
tled to  an  annuity  for  her  life  only,  and  to  have  a 
suflficient  fund  appropriated  to  answer  such  annuity. 
Re  Qrwe'%  ^Vicste,  28  Law  J.  Rep.  (n.s.)  Chanc. 
636;  1  Giff.  74. 

A  testator  directed  an  annuity  to  be  purchased 
for  a  married  woman,  for  her  separate  use,  and  di- 
rected that  she  should  not  be  allowed  to  take  the 
value  of  it : — Held,  that  she  was,  notwithstanding 
such  declaration,  entitled  to  receive  such  a  sum  of 
money  as  the  annuity  would  have  cost  if  purchased. 
SUike*  V.  Oketk,  29  Law  J.  Rep.  (n.8.)  Chanc  922; 
28  Beav.  620. 

A  testator,  by  his  will,  confirmed  an  annuity 
which,  upon  his  mHrriage,  he  had  covenanted  to  pay 
to  his  wife  for  life;  he  then  devised  hie  real  estates 
to  her  for  life,  with  remainder  over : — Held,  that 
the  wife  had  no  right  to  have  any  portion  of  the  real 
estate  sold  for  the  redemption  of  the  annuity.  YaU» 
▼.  yotei,  29  Law  J.  Rep.  (n.8.)  Chanc.  872;  28 
Beav.  637. 

Held,  also,  that  the  annuity  was  a  charge  on  the 
life  estate  and  the  reversion,  and  that  it  must  be 
paid  proportionally,  according  to  the  value  of  each. 
Ibid. 

An  annuity  bequeathed  out  of  personalty  is  not 
within  the  42nd  section  of  the  Statute  of  Limitations 
(8  &  4  Wm.  4.  c.  27).  Inrt  AiOvvoefJCn  fFt22,  Johns. 
112. 

Payment  of  arrears  of  such  annuities  ordered  as 
against  residuary  legatees,  after  thirty-seven  years 
of  defective  payments,  the  residuary  personal  estate 
remaining  still  unapplied.     Ibid. 

But  interest  on  such  arrears  refused  on  the  ground 
of  laches.     Ibid. 

Annuity  given  by  will  to  one,  for  life,  out  of  the 
interest,  dividends  and  annual  proceeds  of  a  given 
fund,  although  without  restriction  as  to  time,  and 
followed  by  a  gift  over  after  the  annuitants  decease 
of  "  the  residue"  of  the  fUnd : — Held,  not  a  charge 
upon  the  cvrpta;  chiefly  upon  the  ground  that  the 
will  contained  a  gift  over  of  surplus  income  during 
the  life  of  the  annuitant.  And  the  circumstance 
that  the  annuity  was  given  to  testator^  widow,  to  be 
accepted  by  her  in  lieu  of  dower,  held  not  to  affect 
the  question.     Stel/ox  v.  Stigden,  Johns.  284'. 

Testator,  by  his  will,  in  184-4  directed  his  trustees 
to  pay  to  his  widow  during  her  life  the  annual  sum 
of  5U02.  '*  free  from  legacy  duty  and  other  deduo- 
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tionB^:— .Held,  that  the  annuity  was  subject  to 
income- tax  under  the  act,  16  &  17  yict.c.  34«to  be 
paid  out  of  the  annuity  itself.  Sadler  v.  Bidearda, 
4  Kay  &  J.  302. 

Where  an  annuity  was  given  by  will  charged  on 
the  carpus  of  a  fund,  with  a  provision  for  toHviture 
in  the  event  of  certain  contingencies,  the  Court 
held  that  the  annuitant  was  not  entitled  to  have  the 
groes  value  of  the  annuity  paid  out  of  the  corpus  on 
the  principle  of  Wroughton  v.  Colqukoun  (1  De  Gex 
&  Sm.  357),  but  was  entitled  to  have  the  accruing 
payments  of  the  annuity  made  good,  if  necessary, 
out  of  the  corpus,  as  in  Wright  v.  Callander  (2 
De  Gex,  M.  &  G.  625),  Qratrian  v.  Chambers^  2 
Giff.  321. 

Gift  by  a  testatrix  to  trustees  of  a  debt  of  1,000/., 
upon  trust  to  invest  the  same  in  stocks  or  real  secu- 
rities, and  to  stand  possessed  of  the  debt  and  interest 
and  of  the  stocks,  funds  and  securities,  on  trust  tha-e- 
out  to  pay  the  plaintiff  an  annuity  of  802.,  and  to 
pay  three-fourths  of  the  residue  of  the  interest  or 
dividends  received  from  the  said  debt,  or  the  invest- 
ment thereof,  to  his  daughter  Mary ;  and  after 
plaintiff^  death,  he  gave  four-tenths  of  the  debt  of 
1,000/.  to  his  daughter  Mary.  By  his  codicil,  the 
testator  revoked  the  gift  of  four-tenths  of  1,000/,  and 
gave  instead  thereof  three-tenths  of  the  debt  on  the 
same  trusts  as  the  four-tenths :  —  Held,  that  the 
annuity  was  a  charge  on  the  capital  of  the  debt  of 
1,000/.    Hickman  v.  Upsall,  2  Giff.  124. 

A  testator  devised  a  real  estate  to  A  B  for  life, 
in  terms  which  gave  him  the  legal  estate,  and  he 
bequeathed  to  him  his  personal  estate,  subject  to 
some  annuities  bequeathed  to  the  plaintiffs,  and 
appointed  him  an  executor.  A  B  waited  the  assets : 
— Held,  that  his  life  estate  in  the  realty  was  not  liable 
to  make  good  the  annuities.  Egbert  v.  BuUer,  21 
Beav.  560. 

Gift  of  80/.  each  yearly  so  long  as  A  and  B  shall 
live : — Held  to  be  several  annuities  to  each  during 
their  several  lives.    LiU  v.  LiU,  23  Beav.  446. 

An  annuity  held  payable  out  of  the  interest  only 
of  a  fund,  and  not  out  of  the  corpus^  and  to  fail  upon 
a  deficiency  of  the  income.  Earlc  v.  Bdlingham 
(No.  1),  24  Beav.  445. 

A  testator  bequeathed  an  annuity  to  his  wife  for 
life,  and  his  residuary  estate  to  his  children.  The 
executors  set  apart  a  fund  to  answer  the  annuity. 
Four  of  the  children  settled  their  shares  in  this  fund 
by  specific  description,  and  they  afterwards  incum* 
ber^  the  shares  in  the  other  residuary  estate.  By 
the  reduction  of  the  interest  of  the  fund  set  apart, 
the  capital  of  it  was  resorted  to  for  payment  of  the 
annuity : — Held,  that  the  persons  claiming  under 
the  settlements  were  not  entitled,  as  against  the  in- 
cumbrancers of  the  residue,  to  have  the  annuity 
ftind  made  good  out  of  the  residuary  estate.  Wed- 
derbturnY.  Wedderbwm,  25  Beav.  118. 

A  testator  bequeathed  to  his  daughter  a  perpetual 
annuity  of  250/.  a  year.  By  a  codicil,  he  directed 
that  instead  of  the  money  being  paid  to  her,  it  should 
be  paid  to  trustees  for  her,  and  he  proceeded  thus — 
*<  After  my  daughter  C's  death,  1  give  the  above 
money  to  be  divided  as  follows :  to  my  sister  Anna 
M  100/.  a  year,  and  all  the  rest  to  be  equally  divided 
between  her  other  brothers  and  sisters,  or  their 
children.*^  All  her  brothers  and  sisters  predeceased 
C : — Held,  first,  that  Anna  M  was  entitled  to  a  capital 


sum  sufBcient  to  produce  1002.  a  year;  secondly, 
that  the  grandchildren  who  survived  their  parents 
took  by  substitution;  and,  thirdly,  that  they  took 
per  sUrpes,     7S,mins  v.  Stackhouse,  27  Beav.  484. 

Where  the  corpus  of  an  estate  charged  by  will 
with  annuities  is  insufficient  to  pay  the  arrears,  it 
will  be  divided  between  the  annuitants  in  proportion 
to  the  value  of  their  respective  annuities.  If  all  the 
annuitants  be  living  at  the  period  of  the  division, 
the  value  must  be  ascertained  as  at  the  death  of  the 
testator.  If  they  be  all  dead,  the  value  must  be 
taken  to  be  the  respective  amounts  of  arrears;  but 
if  some  be  dead  and  others  living,  the  value  as  to 
the  former  will  be  taken  at  the  amount  of  their 
arrears,  and  as  to  the  latter,  at  the  amount  of  their 
arrears  added  to  the  calculated  value  of  the  future 
payments.     Todd  v.  Bielbif,  27  Beav.  853. 

Gift  of  an  annuity  after  the  death  of  my  mother, 
**  or"  the  second  marriage,  death  or  forfeiture  of  my 
wife.  The  mother  having  predeceased  the  testator, 
— Held,  that  the  annuity  was  payable  from  the  testa- 
tor's death,  and  that  ^  or*^  could  not  be  read  **  and.** 
Eawiksworlh  v.  Hawksworth,  27  Beav.  1. 

(W)  Rights  and  Liabiuties  of  thi  Lioatbk. 

A  testator  devised  all  his  freehold  estates  to  hia 
executors  and  their  heirs,  to  hold  the  same  to  them 
and  their  heirs,  to  the  use  of  them,  his  executors, 
during  the  natural  life  of  M  J,  upon  the  trusts  after 
declared;  and  he  bequeathed  to  his  said  executors^ 
their  executors,  &c.,  thirty  shares  held  by  him  in 
a  certain  joint-stock  banking  company  therein  named, 
with  the  accumulated  profits  and  capital  belongmg 
to  him  in  respect  to  the  said  shares;  and  he  deciartrd 
that  bis  executors  should  be  possessed  of  the  said  free* 
hold  estates  and  of  the  said  bank  shares,  in  trust  to 
pay  the  income  arising  therefrom  for  or  towards  the 
maintenance  and  education  of  the  said  M  J  during 
her  minority;  and,  upon  her  attaining  the  age  of 
twenty- one  years,  to  pay  the  said  income  to  her,  for 
her  separate  use  for  life;  and  after  her  decease  the 
testator  devised  the  said  freehold  estates,  and  be- 
queathed the  said  bank  shares,  upon  trusts  for  the 
benefit  of  the  children  of  M  J,  or,  failing  them,  as 
to  the  real  estate,  to  the  testator's  right  heirs  for 
ever;  and  as  to  the  bank  shares,  to  the  testatorls 
nephews  and  nieces,  and  such  of  them  as  might  be 
living,  absolutely  as  tenants  in  common;  and  he 
made  his  said  nephews  and  nieces  his  residuary 
legatees.  For  some  years  after  the  death  of  the 
testator,  the  executors  and  trustees  paid  an  annual 
sum  to  the  father  of  M  J,  the  infant  legatee,  for  her 
maintenance  and  education;  and  it  appeared  that 
this  sum  was  paid  by  them  out  of  a  gross  fund  in 
hand,  arising  from  the  rents  of  the  real  estates  and 
the  dividends  of  the  bank  shares.  The  bank  subse- 
quently became  insolvent;  and  by  an  order  of  Court 
its  affairs  were  wound  up  under  the  Joint-Stock 
Companies  Winding-up  Acts.  An  order  for  a  call 
upon  the  shares  having  been  made,  the  official 
manager  sued  the  executors  in  the  Court  of  Chan- 
cery for  payment  of  the  amount;  and  by  the  decree 
in  the  suit,  the  amount  of  the  call  was  declared  to 
be  a  specialty  debt  due  from  the  testator^s  estate, 
and  the  executors  were  ordered  to  pay  such  amount 
to  the  official  manager,  with  costs.  M  J,  on  coming 
of  age,  repudiated  the  bequest  to  her  of  the  bank 
shares : — Held,  upon  a  suit  instituted  by  the  execu-* 
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ton  to  obtain  the  opioion  of  the  Cpurt  as  to  what 
funds  were  to  be  appropriated  to  the  payment  of 
such  call,  that,  as  between  M  J  and  the  residuary 
legatees,  the  residue  was  to  bear  the  burthen  of  the 
payment,  and  not  M  J,  or  the  real  estate  devised  to 
her.  Moffett  v.  BoJtes^  26  Law  J.  Rep.  (n>s.)  Chanc. 
465;  S  Sm.  &  G.  468. 

Leasehold  property  was  specifically  bequeathed  to 
F  R.  The  residue  was  bequeathed  to  J  R,  and  in 
the  reudue  were  included  other  leasehold  houses. 
The  executor  handed  over  the  residue  to  J  R,  and 
when  F  R  attained  twenty-one,  the  executor  assented 
to  the  specific  bequest,  and  assigned  the  same  to 
F  R.  A  creditor,  in  respect  of  unpaid  rent  and 
repairs  to  the  leaseholds  included  in  the  residue, 
obtained  judgments  against  the  executor,  and  these 
remaining  unpaid,  he  filed  a  bill  for  the  general  ad- 
ministration of  the  testa  tor  *s  estate.  The  chief  clerk 
of  one  of  the  Vice  Chancellors  certified  that  the 
specifically  bequeathed  leaseholds  were  liable  to  the 
plaintiff ^8  debt,  but  bis  Honour  varied  the  certificate: 
Held,  on  appeal  (reversing  the  latter  decision),  that, 
notwithstanding  the  assent  and  assignment,  the  speci- 
fically bequeathed  leaseholds  were  liable  to  the  debt; 
that  creditors  were  entitled  to  pursue  their  remedies 
against  all  the  assets;  and  that,  therefore,  if  there 
were  no  assets  in  the  hands  of  the  executor,  there 
must  be  a  decree  against  the  leaseholds  specifically 
bequeathed,  for  payment  of  the  plain ti AT ^s  debt. 
Davies  v.  NichoUon,  27  Law  J.  Rep.  (n.8.)  Chanc. 
719;  2  DeGex&  J.  693. 

The  mere  circumstance  that  the  personal  estate 
of  a  testator  not  specifically  bequeathed  is  more  than 
Bufllicient  to  pay  all  his  debts,  i\ineml  and  testamen- 
tary expenses,  and  discharge  all  his  liabilities,  even 
with  the  added  fact  that  the  property  specifically 
bequeathed  has  been,  in  consequence,  by  the  exe- 
cutor assigned  and  delivered  to  the  specific  legatee, 
is  not  suflficient  to  discharge  the  specifically  be- 
queathed property  from  the  demands  of  the  creditors 
of  the  testator.    Ibid. 

If  an  executor  administers  the  estate  of  his  testator 
and  pays  over  the  residue,  so  that  no  part  can  be 
recovered  to  answer  a  subsequent  debt  of  the  testa- 
tor, he  will  not,  as  against  appropriated  l^acies,  be 
entitled  to  the  costs  of  an  action  brought  against  him 
by  the  creditor,  or  of  a  proceeding  necessary  to 
establish  the  debt,  or  of  any  suit  by  him  to  make 
the  appropriated  legacies  available  for  the  payment 
of  the  debt.  Noble  v.  Brett,  Noble  y.  Hodges,  28 
Law  J.  Rep.  (n.s.)  Chanc.  322;  26  Beav.  233. 

A  testatrix,  who  held  unpaid-up  shares  in  a  banking 
company,  bequeathed  them  specifically  by  a  codicil 
to  her  will.  She  subsequently  received  notice  of  a 
series  of  calls  on  days  named.  This  was  accom- 
panied by  a  notice  that  the  first  call  must  be  paid  on 
a  specified  day,  and  a  form  of  receipt  was  inclosed. 
The  testatrix  paid  the  first  call,  but  died  before  the 
days  named  for  the  other  calls.  Similar  notices  were 
sent  to  her  executors  fourteen  days  before  each  of 
the  other  days  named  for  payment: — Held,  that  the 
notification  of  the  series  of  calls  did  not  create  a 
charge  on  the  estate  of  the  testetrix  within  the  mean- 
ing of  the  company^  deed  of  settlement,  or  pre- 
vent a  transfer  of  her  shares ;  that  the  liability  was 
created  by  the  subsequent  notice  to  pay,  and  that  the 
legatees  must  take  the  shares  cum  onere,  and  that 
they  must  reimburse  the  executors  such  calls  as  had 


been  paid  by  the  executors  after  the  death  of  the 
testatrix,  with  interest  at  4/.  per  cent.  Addamg  ▼. 
JPerick,  28  Law  J.  Rep.  (s.s.)  Chanc.  594;  26  Beav. 
384. 

The  practice  of  a  company  must  afiect  the  decinoo 
of  a  Court  in  questions  relating  to  calls  and  the  for- 
feiture of  shares.     Ibid. 

Executors  who  transfer  shares  in  a  company  under 
a  decree  of  the  Court  will  be  indemnified  from  future 
liability,  when  they  have  brought  before  the  Court 
all  the  fiicts  of  the  case.     Ibid. 

A  testator  gave  to  his  son  **  any  shares  in  railways, 
mines,  and  other  undertakings  that  might  belong  to 
him  at  his  decease^': — Held,  that  all  odls  upon  rail- 
way shares  becoming  due  subsequently  to  the  death 
of  the  testator,  were  payable  by  the  legatee ;  but  such 
payments  as  might  be  necessary  to  constitute  the 
testator  a  complete  shareholder,  and  such  calls  as 
should  be  due  at  the  time  of  his  decease,  would  be 
payments  out  of  his  general  assets.  Day  v.  Day, 
29  Law  J.  Rep.  (ir.8.)  Chanc  466 ;  1  Dr.  &  Sm. 
261. 

Where  two  distinct  legacies  are  given  by  the  same 
will,  one  of  which  is  burdensome  and  the  other  pro- 
fiteble,  the  legatee  may  accept  the  profitable  I^acy 
and  refuse  the  other,  unless  an  intention  to  connect 
the  two  appears  by  the  will ;  and  the  doctrine  of 
election  does  not  apply  to  such  a  case.  Warren  v. 
Rvdail,  ex  parte  Godfrey,  29  Law  J.  Rep.  (n.s.) 
Chanc.  543 ;  IJo.  &  H.  1. 

A  testator  possessed  of  various  leasehold  estetes, 
some  of  which  were  mortgaged  and  others  not,  spe- 
cifically bequeathed  the  latter  to  the  plaintiff,  and 
the  former  to  other  parties ;  and  after  making  other 
specific  and  pecuniary  bequests,  gave  the  residue  of 
his  personal  estate  to  his  wife,and  directed  his  trustees 
and  executors  to  receive  the  rents  of  all  his  property, 
and  to  apply  the  same  in  payment  of  his  debts  to- 
gether with  the  principal  money  and  interest  owing 
upon  the  mortgage  of  his  property  and  of  the  l^aeies 
and  annuities  given  by  his  will,  until  the  whole  should 
be  fiilly  paid: — Held,  that  the  bequest  of  the  incum- 
bered leaseholds  was  not  a  bequest  of  the  equity  of 
redemption  only ;  that  the  relative  values  of  all  the 
leaseholds  should  be  ascertained ;  and  that  the  plain- 
tiff was  not  entitled  to  be  let  into  possession  before 
she  had  contributed  her  rateable  proportion  in  dis- 
charge of  all  the  debts  and  legacies.  Harper  v. 
Mtmdap,  7  De  Gex,  M.  &  G.  369. 

Legatees  held  not  liable  to  refund,  at  the  suit  of 
other  legatees,  payments  voluntarily  made  to  them 
by  the  executors  under  a  mistake,  but  held  liable  to 
recoup  out  of  the  undistributed  funds  in  which  they 
were  interested.     Downes  ▼.  BuUock,  25  Beav.  54. 

(X)  Legaot  Duty. 

[See  DoHiozL.] 

The  31st  section  of  "The  Succession  Duty  Act, 
1853,"*  (16  &  17  Vict.  c.  51.)  which  enacts,  that 
where  it  shall  be  required  to  calculate  ibr  the  pur- 
pose of  legacy  duty,  the  value  of  any  annuity,  sudi 
value  shall,  after  the  time  appointed  for  the  com- 
mencement of  that  act,  be  calculated  according  to 
the  tables  in  the  schedule  to  that  act,  and  not 
according  to  the  tables  in  the  36  Geo.  3.  c.  52,  is 
confined  to  cases  where  the  testator  died  after  the 
commencement  of  the  act,  and  does  not  extend  to 
cases  where,  the  death  being  beforei  the  acts  of  calcu- 
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lation  and  pajnneiit  occur  after  the  commencement 
of  the  fltotute.  In  re  CornvfoUu,  25  Iaw  J.  Rep. 
(H.8.)  Exch.  149 ;  11  Excb.  Rep.  580. 

A  bequest  of  monies  to  trustees  for  the  purpose  of 
building,  endowing  and  repairing  a  church  is  subject 
to  a  legacy  duty  of  1 0/.  per  cent  In  re  Parker^  29 
Law  J.  Rep.  (n.s.)  Exch.  66 ;  4  Hurl.  &  N.  666. 

SemMe — that  the  duty  attaches  as  well  by  virtue  of 
the  Legacy  Duty  Acts  as  under  section  16.  of  the 
Succession  Duty  Act,  1858.     Ibid. 

A  testator  bequeathed  his  real  and  personal  estate 
to  his  executors,  in  trust  for  sale  and  investment,  the 
dividends  to  be  paid  to  his  widow  for  life,  and  then 
to  A  absolutely,  except  4,300/.  stock,  part  thereof, 
which  he  directed  should  be  transferred  into  the 
names  of  his  executors,  in  trust  to  pay  certain  an- 
nuities ;  and  after  the  death  of  the  survivor  he  gave 
the  said  stock  to  A  absolutely.  By  an  arrangement 
with  the  widow  and  A,  the  executors,  instead  of  in- 
vesting the  personalty,  paid  it  to  A  at  once.  After 
the  death  of  the  widow.  A,  for  a  valuable  considera- 
tion, assigned  the  stock  (subject  to  the  annuities)  to 
B.  The  personal  representative  of  the  executors  was 
a  party  to  the  deed  of  assignment.  The  legacy  duty 
payable  at  the  death  of  the  widow  was  not  paid : — 
Held,  that  the  legacy  of  the  4,300/.  stock  was  distinct 
from  the  dispositions  of  the  other  personalty  ;  and 
that  B  was  not  liable  to  the  legacy  duty,  under  the 
86  Geo.  3.  c.  52,  on  more  than  4,800/.  stock  assigned 
to  him.  Attorney  Cfeneral  7.  Giles,  29  Law  J.  Rep. 
(N.8.)  Exch.  176 ;  5  Hurl.  &  N.  266. 

W,  having,  by  way  of  provision,  under  a  marriage 
settlement,  executed  a  bond  to  the  trustees  of  the 
settlement,  for  securing  16,000/.  after  his  death,  in 
trust  for  C  and  his  wife,  and  then,  subject  to  certain 
trusts  in  favour  of  their  issue,  upon  trust  for  W  ab- 
solutely, W,  by  his  will,  bequeathed  the  said  sum  of 
16,000/.,  in  case  it  reverted  into  the  residuum  of  his 
estate  at  any  time,  in  trust,  as  to  14,000/.  thereof, 
for  L.  Upon  the  death  of  W,  in  1794,  a  Chancery 
suit  was  instituted  for  carrying  his  will  into  effect, 
and  the  Master  having  reported  that  the  16,000/. 
was  a  specialty  debt,  due  from  the  estate  of  W  to 
the  trustees  of  the  settlement,  certain  stock  (paid 
into  court  by  W's  executon>),  to  the  value  of  16,000/., 
was,  in  1 807,  under  an  order  of  the  Court,  transferred 
to  the  account  of  C  in  the  cause.  C  died  without 
issue  between  the  date  of  the  order  and  the  transfer; 
and  the  dividends  of  the  stock  were  paid  to  his 
widow  until  her  death,  in  1848,  when,  upon  the  peti- 
tion of  L,  the  Court  ordered  the  stock  to  be  sold,  and 
the  14,000/.  to  be  paid  to  him:— Held,  that  the 
legacfy  was  paid,  delivered,  retained,  satisfied  or  dis- 
charged before  the  Slst  of  August  1815,  within  the 
meaning  of  the  stat.  66  Geo.  3.  c.  184.  Schedule  III., 
Part  the  Third ;  and  that,  consequently,  no  legacy 
duty  was  payable  on  the  actual  receipt  of  the  14,0004 
by  L  in  1848.  Attorney  Oen^ral  v.  Loacombe,  29 
Law  J.  Rep.  (n.s.)  Exch.  306 ;  5  Hurl.  &  N.  564. 

The  case  of  Loecombe  v.  Winlringham  commented 
upon.     Ibid. 

A  P,  on-  the  marriage  of  his  daughter  I  B,  cove- 
nanted to  pay  to  the  trustees  of  the  settlement  then 
made,  as  a  provision  for  his  daughter  on  her  marriage, 
2,000/.  The  trusts  were  to  pay  the  income  to  I  B 
for  life,  and  after  her  death  to  her  husband  for  life, 
and  after  the  decease  of  the  survivor  to  the  children, 
and  if  there  should  be  no  child  then  to  such  penon 


as  she  should  appoint,  and  in  deiault  of  appointment 
then  to  her  next-of-kin;  and  in  the  same  settlement 
he  covenanted  that  his  executors  should  pay  the 
further  sum  of  2,000/.  to  the  trustees,  to  be  held 
upon  the  same  trusts,  within  six  months  after  his 
decease.  On  the  marriage  of  his  daughter,  E  B,  he 
covenanted  to  pay  to  the  trustees  of  the  settlement 
then  made  2,000/.  within  one  month  after  the  mar- 
riage. The  trusts  of  this  sura  were  to  pay  the  income 
to  G  B,  the  husband  of  E  B,  for  his  life,  and  after 
his  death  to  E  B  for  her  life,  and  after  the  death  of 
the  survivor  to  the  children,  and  if  there  should  be 
no  child  then  to  such  person  as  E  B  should  appoint, 
and  in  default  of  appointment  to  her  next-of-kin* 
By  his  will  the  testator  directed  "that  the  covenants 
on  his  part  contained  in  the  settlements  made  on  the 
marriage  of  his  daughters,  for  the  payment  of  monies 
and  annuities  for  the  benefit  of  themselves  and  their 
respective  children  and  grandchildren  as  therein 
stated,  should  be  performed  ** ;  and  proceeded  as  fol- 
lows:— **In  addition  to  the  property  settled  by  my 
daughter  I  B's  marriage  settlement,  I  give  the  further 
sum  of  8,000/.  to  the  trustees,  &c.,  to  be  held,  &c., 
upon  the  same  trusts  in  all  respects,  for  the  benefit 
of  my  daughter  I  B  and  her  children,  as  thereby 
declared  as  to  the  property  thereby  settled  ;  and  in 
addition  to  the  property  settled  by  my  daughter  £  B's 
marriage  settlement  I  give  the  further  sum  of  8,0001. 
to  the  trustees  of  such  settlement,  to  be  held  upon 
the  same  trusts  in  all  respects,  for  the  benefit  of  my 
daughter  E  B  and  her  children  and  grandchildren, 
as  thereby  declared  as  to  the  property  thereby  settled : 
— Held,  that  the  words  "to  be  held,  &c.,  upon  the 
same  trusts  in  all  respects  for  the  benefit  of  my  daugh- 
ter and  her  children  and  grandchildren,  as  thereby 
declared  as  to  the  property  thereby  settled,"  were  to 
be  construed  as  words  of  reference,  incorporating  the 
trusts  of  the  settlements  in  the  will ;  that  the  trusts 
for  the  husbands  were  not  excluded,  and  therefore 
that  legacy  duty  was  payable  upon  that  principle. 
In  re  Palmer,  3  Hurl.  &  N.  26. 

D  by  his  will  bequeathed  to  W  certain  personal 
estate  of  the  value  of  7,487/.  upon  trust  for  D*8 
daughter,  the  wife  of  B,  during  her  life,  and  provided 
she  died  without  issue,  he  bequeathed  the  same  to  B, 
his  heirs  and  assigns.  B  by  his  will  bequeathed  the 
said  and  all  his  other  personal  estate  to  S  and  the 
defendant,  upon  trust  to  pay  debts  and  legacies,  and 
as  to  the  reudue  in  trust  for  such  purpose  as  his  wife 
should  by  her  will  appoint,  and  in  default  of  such 
appointment,  in  trust  for  her  executors  and  adminis- 
trators. B  appointed  S  and  the  defendant  executors 
of  his  will,  and  died,  leaving  his  wife  him  surviving. 
After  the  death  of  B  his  wife  appointed  the  defendant 
with  two  other  persons  tnistees  of  the  will  of  D  in 
the  place  of  W,  and  all  the  personal  estate  of  D  was 
assigned  by  D  to  Uiem.  The  wife  of  B  appointed 
the  defendant,  with  the  two  last-mentioned  persons, 
executors  of  her  will,  and  bequeathed  to  them  the 
whole  of  her  personal  property  on  certain  trusts. 
She  died  without  ever  having  had  issue,  and  more 
than  two  years  after  her  death  S  and  the  defendant, 
on  being  applied  to  for  payment  of  legacy  duty  on 
the  above  sum  of  7,487/.,  by  a  certain  writing,  signed 
by  them,  reciting  the  bequest  by  D  to  B,  professed 
to  disclaim  and  renounce  such  bequest: — Held,  that 
it  was  not  competent  for  the  defendant  to  disclaim 
the  bequest  after  B  had  accepted  and  bequeathed  it, 
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and  that  the  defeodant  was  liable  aa  executor  of  B  to 
pay  the  legacy  duty  of  10/.  per  cent.  AUome^ 
General  v.  Mwnhy,  3  Hurl.  &  N.  826. 

A  testator,  who  had  been  a  bankrupt  in  1822,  by  hii 
will,  dated  in  1851,  directed  his  just  debts  to  be  paid, 
in  which  he  included  the  unpaid  in  full  debts  proved 
in  the  bankruptcy,  and  directed  his  executors  to  pay 
to  the  official  assignee,  in  trust  to  pay  all  the  creditors 
under  the  bankruptcy,  so  much  money  as  would 
make  the  dividend  on  the  estate  equal  to  20<.  in  the 
pound.  Several  of  the  creditors  under  the  bank- 
ruptcy did  not  survive  the  testator ;  but  it  was  held, 
that  Uie  official  assignee  was  entitled  to  receive  a 
sum  sufficient  to  pay  all  the  creditors  20<.  in  the 
pound,  he  distributing  it  among  the  creditors  then 
living  and  the  representatives  of  those  who  were  then 
dead:  and,  further,  that  legacy  duty  was  payable  on 
the  amount  Turner  v.  Martin,  26  Law  J.  Rep. 
(N.s.)  Chanc.  216 ;  7  De  Gex,  M.  &  6.  429. 

A  B  and  his  wife  were,  under  a  will,  entitled  to 
successive  life  interests  in  a  fund  in  court.  The 
legacy  duty  on  the  wife*s  interest  was  paid.  The  life 
interests  were  assigned  by  way  of  mortgage,  and  part 
of  the  dividends  were  paid  to  the  assignees  during 
the  wife's  life.  Upon  the  death  of  the  wife  an  order 
was  made  for  payment  of  the  dividends  to  the  assig- 
nees, but  no  provision  was  made  for  the  payment  of 
the  duty  on  A  B*8  interest.  On  the  death  of  A  B 
this  mistake  was  discovered.  The  Court,  on  the 
petition  of  the  Attorney  General,  ordered  the  assig- 
nees to  pay  the  duty  and  the  costs  of  the  applicar 
tion.  Ihryim  v.  Mantion,  26  Law  J.  Bep.  (ir.8.) 
Chanc.  510. 

Bequest  to  trustees  of  2,000/.  consols  to  divide  th« 
income  yearly  between  twelve  poor  persons,  but  no 
pcnM>n  to  be  eligible  two  yean  in  succession, — Held, 
liable  to  legacy  duty.     In  re  Ptaarotj  24  Beav.  491. 

A  specific  fund  was  bequeathed  for  payment  of 
debts.  A  claim  being  made  in  respect  of  a  debt 
barred  by  the  statute,  the  administrator  offered 
1,150/.  as  the  price  to  be  paid  for  a  release  from  all 
claimv.  Legacy  duty  was  claimed  on  this  account: 
— Held,  that  it  must  be  borne  by  the  administrator 
and  not  by  the  creditor.  Greville  v.  QrevUle  (No.  2), 
27  Beav.  596. 


LIBEL. 
[See  Slakdir.] 
(A)  Dbfamatobt  Wbitinos, 

(B)    P&IVILBOED  AND  PROTBOTBD  POBLIOATIONS. 

(C)  Action. 

(a)  By  and  agamtt  wkam  moMUainabU. 

(b)  Pleading. 

(1)  'Plea  ofJuttificatifm. 

(2)  Plea  qf  Apology  in  Newpaper, 
(8)  Innuendo. 

(4)  Afnendment 


(A)  Dbfamatort  Writings. 

Declaration  that  the  plaintiff  was  the  proprietor 
and  possetfled  of  rooms  called  the  Argyll  Rooms, 
adapted  for  a  dancing  academy,  or  subscription  ball- 
room or  concertrroom,  yet  the  defendant  falsely  and 
maliciously  published  of  the  plaintiff,  and  of  the 


plaintiff  as  the  proprietor  thereof,  the  wordi  fbHow* 
mg:  "  Aigyll  Rooms.  Notice  is  hereby  given,  that 
the  magistrates  of  the  county  of  Middlesex  having 
this  day  refused  to  renew  a  music  and  dancinc  licence 
to  the  proprietor  of  the  above  rooms,  all  iu<£  enter* 
tainmeuts  there  carried  on,  whether  advertised  under 
the  name  of  an  academy,  subscription  ball,  oonoer^ 
or  otherwise,  are  illegal;  that  the  proprietor  (mean- 
ing the  plaintiff),  renders  himself  thereby  mdictable 
for  keeping  a  disorderly  house,  and  that  every  person 
who  shall  be  found  upon  the  premises  is  liaUe  to  be 
apprehended  and  dealt  with  according  to  law.**  Bj 
means  of  which  premises  the  plaintiff  was  prevented 
from  using  or  letting  the  said  building  or  rooms  ■• 
a  dancing  academy,  &c.,  or  for  any  other  purpose 
which  he  might  and  otherwise  could  and  would  hav» 
done,  for  profit  and  reward,  and  the  said  building 
and  rooms  became  and  were  useless  and  unproduc- 
tive to  the  plaintiff :  On  demurrer,  it  was  held  (dM- 
iamier)y  that  the  declaration  disclosed  a  cause  of 
action.  Bigndl  v.  Buzzard,  27  Law  J.  Rep.  (h.s.) 
Exch.  355;  3  Hurl.  &  N.  217. 

(B)  Priyilboed  and  Protioted  Publioatioks. 

It  is  a  question  of  Uw,  to  be  determined  by  the 
Judge,  whether  the  occasion  of  publishing  defiuna- 
tory  matter  is  such  as  to  repel  the  inference  of 
malioe,  so  as  to  constitute  a  privileged  communiea- 
tion ;  and  if  at  the  close  of  the  plaintiff's  case  he  it 
of  opinion  that  the  communication  is  privileged,  and 
there  is  no  evidence,  intrinsic  or  extrinsic,  m  malioe 
in  fiict,  the  Judge  ought  to  nonsuit.  But  wherever 
there  is  evidence,  either  intrinsic  or  extrinsic,  of 
malice  to  answer  the  immunity  derived  from  the 
occasion  of  the  publication,  that  question  must  be 
determined  by  the  jury;  overruling  Tuaon  v.  Evant. 
Cook  V.  Wildes,  24  Law  J.  Rep.  (r.8.)  C^B.  367; 
5  E.  &  B.  828. 

The  defendant  in  an  action  of  libel  was  cleriic  of 
the  peace  of  the  county  of  K,  whose  du^  it  was» 
under  the  6  Vict.  c.  18,  to  get  the  register  of  county 
voters  printed,  the  expense  of  which  iras  to  be  al- 
lowed by  the  Justices  at  Quarter  Sessions.  He  had 
employed  the  plaintiffs  in  former  years  to  print  the 
register,  but  in  1 854  had  employed  another  printer, 
who  had  agreed  to  do  the  work  at  a  less  sum  than 
that  required  by  the  plaintiffs,  who  alleged  that  they 
had  sustained  a  loss  on  the  contract  in  former  years, 
and  that  other  printers  would  not  do  the  work  for 
the  same  sum.  The  defendant  had,  in  explanation 
of  the  change  of  printers,  written  a  letter  to  the 
finance  committee,  which  was  annexed  to  their 
report,  and  read  by  the  defendant  in  his  official 
capacity  in  court  at  the  next  Quarter  Sessions.  This 
letter,  which  was  the  libel  complained  of,  after  stat- 
ing &cts  to  shew  that  the  price  received  by  the 
plaintiffs  for  printing  the  register  was  higher  than 
that  asked  by  other  printers,  and  to  negative  the 
assertion  that  the  contract  had  been  unremunera- 
tive,  concluded  with  these  words:  '*  Under  the  cir- 
cumstances I  have  stated,  it  will  be  seen  that  I  had 
no  alternative  but  to  adopt  the  course  I  have  taken, 
rather  than  submit  to  what  appears  to  have  been  an 
attempt  to  extort  a  considerable  sum  from  the  county 
by  misrepresentation."  The  Judge  held,  that  the 
concluding  words  exceeded  the  privilege  afforded  by 
the  occasion,  and  left  to  the  jury  only  the  question 
of  damages : — Held,  that  the  occasion  of  writing  the 
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letter  rebutted  tlie  preennpiioii  of  malice,  and  ren. 
dered  it  a  privileged  communication;  but  that  the 
condnding  part,  imputing  improper  motives  to  the 
plaintiflk,  ought  to  have  been  left  to  the  jury,  as 
aflbrding  evidence  of  express  malice.     Ibid. 

A  communication  made  bfynd  fide  upon  any  sub- 
ject-matter in  which  the  party  communicating  it  has 
an  interest,  or  in  reference  to  which  he  has  a  duty, 
is  privileged,  if  made  to  a  person  having  a  corre- 
sponding interest  or  duty.  Harriion  v.  Buih,  25 
Law  J.  Rep.  (h.s.)  Q.B.  25;  5  E.  &  B.  844. 

Qwjore — whether  a  mistake  made  bond  fide  in 
sending  a  communication  otherwise  privileged  to  a 
wrong  party  will  affect  the  privilege.    Ibid. 

The  defendant,  an  elector  and  inhabitant  of  the 
borough  of  F,  bond  fide  signed  and  sent  to  the  Secre- 
tary of  State  for  the  Home  Department  a  memorial 
complaining  of  the  conduct  of  the  plaintiff,  a  magis- 
trate of  the  county,  during  an  election  for  the 
borough,  imputing  to  him  gross  acts  of  violence,  and 
praying  that  the  Secretary  of  State  would  cause  an 
inquiry  into  the  plaintiff  Is  conduct  to  be  made,  and 
that  if  the  allegation  in  the  memorial  were  substan- 
tiated he  would  recommend  to  Her  Majesty  that  the 
plaintiff  should  be  removed  from  the  commission  of 
the  peace : — Held,  that  this  was  a  privileged  com- 
munication, the  defendant  having  both  an  interest 
and  a  duty  in  the  subject-matter  of  the  memorial ; 
and  that  the  memorial  being  substantially  a  petition 
to  the  Queen  for  the  removal  of  the  plaintiff  from 
the  commission  of  the  peace,  the  Secretary  of  State 
had  a  corresponding  duty  to  cause  the  inquiry  prayed 
for  to  be  made,  although  the  Lord  Chancellor  is  the 
Aroctionary  by  whose  advice  and  agency  the  Crown 
usually  acts  in  removing  magistrates.    Ibid. 

To  an  action  for  a  libsl  published  in  a  newspaper, 
it  is  no  defence  that  the  alleged  libel  consists  of 
a  true  and  accurate  report  of  the  proceedings  at  a 
public  meeting  held  under  a  local  act  for  tibe  im- 

E»vement  of  a  town.  J>avidson  y.  Duncan^  26 
w  J.  Rep.  (n.s.)  Q.B.  104;  7  £.  ft  B.  229. 

It  is  a  good  defence  to  an  action  for  a  libel  that 
it  consists  of  a  fair,  correct,  and  impartial  report  of 
a  trial  in  a  court  of  justice ;  and  such  defence  is 
admissible  under  the  plea  of  not  guilty.  Such  a 
report  is  protected ;  but  if  it  contains  other  libellous 
matters,  such  as  comments  reflecting  upon  any  of 
the  parties  whose  names  appear  in  it,  it  entirely 
loses  the  privilege  which  it  might  otherwise  claim. 
ZewtB  V.  Levy,  27  Law  J.  Rep.  (n.s.)  Q.B.  282; 
E.B.  &E.  557. 

No  action  will  lie  for  defhmatory  expressions, 
against  a  third  party,  contained  in  an  affidavit  made 
and  used  in  the  proceedings  in  a  cause,  though  such 
statements  be  &lse,  to  the  knowledge  of  the  party 
making  them,  and  introduced  out  of  malice.  JTien- 
denon  v.  Broomhead  (Ex.  Ch.),  28  Law  J.  Rep. 
(H.B.)  Ezch.  360;  4  Huri.  &  N.  569. 

(C)   AOTION. 

(a)  By  and  (iffaimt  whom  maifUaimibU. 

An  action  is  maintainable  against  a  corporation 
aggregate  for  a  libel  published  by  the  order  of  the  cor- 
poration ;  and  it  is  not  necessary  iff  such  an  action 
to  shew  that  the  defendants  had  any  ill-will  to,  or 
that  they  meant  to  injure,  the  plaintiffs.  Semble — 
that  under  some  circumstances  express  malice  may 


be  proved  against  a  corporation  aggregate.  Qtuxft 
— whether  in  such  an  action  it  is  necessary  to  allege 
malice.  Whitfield  v.  the  South-Bcutem  Bail.  Co., 
27  Law  J.  Rep.  (n.8.)  Q.B.  229;  £.  B.  &  E.  115. 

A  joint-stock  compemy,  registered  under  the  19  & 
20  Vict.  c.  47t  can  maintain  an  action  for  libel  against 
one  of  its  shareholders.  Therefore,  to  a  declaration 
for  libel  by  a  company,  a  plea  that  the  defendant  is 
a  shareholder  in  the  company  is  no  answer  to  the 
action.  !l%e  Metropolitan  StUoon  Otnnibua  Co. 
(Limited)  t.  Hanoldm,  28  Law  J.  Rep.  (n.s.)  Exch. 
201;  4  Hurl  &  N.  87. 

(6)  Pleading. 
(1)  Pleat  of  Justification. 

Declaration  for  a  libel,  in  a  letter  written  by  the 
defendant  to  A,  the  plaintiff's  master,  stating  **  there 
is  duplicity  about  your  bookkeeper  (meaning  the 
plaintiff)  in  serving  your  interest  in  this  afikir  of 
ours,  which  is  sadly  too  transparent.  No  doubt,  he 
would  like  to  ascertain  the  date,  and  to  have  a  look 
at  the  memorandums.  I  gratified  him  with  the 
latter;  the  former,  if  he  could  have  obtained,  he 
would  have  used  greatiy  to  advantage,  for  I  conceive 
there  is  nothing  too  base  for  him  to  be  guilty  of.** 
Plea — That  the  defendant  had  lent  to  A  two  sums 
of  15/.  each  on  two  several  occasions,  and  on  each, 
at  the  request  of  H,  the  plaintiff  gave,  in  his  own 
name  and  handwriting,  an  I  O  U  for  the  amount  to 
the  defendant  That  the  defendant  afterwards  ap- 
plied to  H  for  repayment,  and  disputes  arose  as  to 
the  loans ;  upon  which  the  plaintiff,  on  having  the 
first  I  O  U  shewn  to  him,  falsely  and  fraudulently 
denied  it  to  be  in  his  handwriting ;  upon  which  the 
plaintiff  wrote  the  letter  complained  of: — Held,  that 
the  plea  justified  the  whole  of  the  Ubel.  Tighe  y. 
Cooper^  26  Law  J.  Rep.  (v.s.)  Q.B.  215;  7  £.  &  B. 
639. 

In  an  action  for  libel  the  defendant  will  not  be 
permitted  to  plead,  in  addition  to  the  plea  of  not 
guilty,  a  special  plea,  not  directly  justifying  the  libel 
as  true,  but  alleging  the  existence  of  certain  facts, 
and  stating  that  the  alleged  libel  was  only  a  &ir 
comment  in  a  newspaper  on  transactions  of  public 
notoriety.  Semble — that  the  fact  of  the  article  being 
a  "fair  comment,*^  is  involved  in  the  general  issue, 
although  the  defendant  may  be  allowed  to  plead  the 
mere  fiict  that  the  words  were  a  fair  comment,  with- 
out malice,  in  addition  to  the  plea  of  not  guilty. 
Luean  v.  Smith,  26  Law  J.  Rep.  (n.s.)  Exch.  94; 
1  Hurl.  &  N.  481. 

The  Court  refused  leave  to  a  defendant  to  plead 
to  a  declaration,  containing  three  counts  for  sepa- 
rate libels,  a  general  plea  of  justification,  that  the 
libels  in  the  several  counts  were  true.  Honete  v. 
StvJbhe,  29  Law  J.  Rep.  (n.s.)  C.P.  220;  7  Com. 
B.  Rep.  N.S.  555. 

A  declaration  for  libel  alleged  that  the  plaintiff 
had  advertised  his  goods  for  sale,  and  that  the  defen- 
dant published  of  the  plaintiff  and  of  his  sale  a  notice 
reciting  the  advertisement,  and  stating  that  the  plain- 
tiff unlawfully  detained  certain  goods  of  the  defen- 
dant, which  be,  the  defendant,  was  informed  the 
plaintiff  also  intended  disposing  of,  and  giving  notice 
that  the  same  were  the  defendant's  property,  and 
any  person  purchasing  would  be  held  responsible ; 
thereby  meaning  to  cause  it  to  be  believed  that  no 
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penon  could  nfelj  purchase  any  goods  at  the  adver- 
tised sale,  by  means  of  which  persons  were  prerented 
from  attending,  and  the  sale  fiiiled  altogether.  Plea 
—-that  the  plaintiff  did  unlawfully  detain  certain 
goods  of  the  defendant,  who  was  informed  and  be- 
liered  that  the  plaintiff  did  intend  to  dispose  of  the 
same  at  the  advertised  sale,  and  thereupon  the  defen- 
dant published  the  said  words,  for  the  purpose  of 
warning  all  persons  from  purchasing  the  said  goods 
so  unlawfully  detained  by  the  plaintiff,  and  not 
otherwise: — Held,  on  demurrer,  that  the  plea  was 
an  answer  to  the  action.  Semhle — that  the  plea 
amounted  to  the  general  issue,  and  would  have  been 
struck  out  on  summons  at  chambers,  either  on  that 
ground  or  because  it  was  calculated  to  embarrass,  as 
being  uncertain  whether  it  was  pleaded  as  a  justifi- 
cation or  as  a  privileged  communication.  Carr  v. 
JhtckeU,  29  Law  J.  Rep.  (n.s.)  Exch.  468;  5  HurL 
&  N.  783. 

The  defendant  published  of  the  plaintiffs,  coal- 
merchants,  what  purported  to  be  a  report  of  an 
inquiry  before  a  guardian  respecting  the  fraudulent 
conduct  of  the  pUdntiff  *8  agent,  who,  in  performance 
of  a  contract  for  best  coals,  had  delivered  at  the 
workhouse  coals  of  an  inferior  description,  and  (by 
falsifying  the  weighing-machine  by  means  of  a  wedge) 
deficient  in  weight  The  libel  commenced,  '*The 
way  in  which  Messrs.  P.  (the  plaintiffs)  do  things  at 
Guildford.  Inserting  the  wedge  *';  and  ended  with 
a  recommendation  of  one  of  the  guardians  to  **  have 
nothing  more  to  do  with  Messrs.  P,'^ — innuendo, 
"  the  defendant  meaning  thereby  that  the  plaintiffs 
were  cognizant  of  and  had  sanctioned  improper  and 
Araudulent  conduct  by  their  agent  at  Guildford,  and 
were  accustomed  to  carry  on  their  said  trade  there 
improperly  and  fraudulently.'*  The  defendant 
pleaded  a  justification,  following  the  innuendo,  and 
saying  that  the  coals  delivered,  as  mentioned  in  the 
libel,  were  inferior  in  quality,  as  the  plaintiflb  well 
knew,  and  deficient  in  weight  The  Judge  ruled, 
that  the  defendant  having  by  his  plea  alleged  that 
the  fraud  of  their  agent  was  sanctioned  by  the  plain- 
tiffis  he  must  prove  it:  and  he  told  the  jury  that 
they  must  find  for  the  plaintiflts,  unless  they  were 
satisfied  that  the  defendant  had  shewn  some  com- 
plicity on  their  part  in  the  misconduct  and  fraud 
imputed  to  their  agent.  The  jury  having  found  for 
the  plaintiffs, — Held,  that  there  was  no  misdirec- 
tion, and  that  the  libel  imputed  personal  misconduct 
and  fraud  to  the  plaintiffs.  Prior  v.  WiUon,  1  Com. 
B.  Rep.  N.S.  95. 

(2)  Plea  of  Apology  in  Newspaper. 

The  statute  6  &  7  Vict  c.  9Q.  s.  2,  which  permits 
newspaper  publishers  in  actions  for  libel  to  plead 
that  the  libellous  matter  was  inserted  without  malice, 
and  that  a  full  apology  had  been  inserted  in  the 
newspaper,  and  to  pay  money  into  court  by  way  of 
amends,  contemplates  the  insertion  of  an  apology, 
not  merely  sufficient  in  its  terms,  but  inserted  in  a 
proper  mode  as  to  type  and  place.  Where,  there- 
fore, on  an  issue  on  such  a  plea  the  jury  found  that 
the  libel  was  inserted  without  malice,  and  that  the 
apology  was  sufficient  in  its  terms,  but  that  it  should 
have  been  in  larger  type  and  inserted  in  a  different 
part  of  the  paper,  —  Held,  that  this  entitled  the 
plaintiff  to  a  verdict.  La/one  v.  StnUh,  28  Law  J. 
Bep.  (n.s.)  Eich.  83;  3  Hurl.  &  N.  735. 


(3)  Innuendo, 

Under  section  6l.of  the  Common  Law  Prooednie 
Act,  1852,  it  is  not  Decessary  in  a  declaration  for 
libel  or  slander  that  there  should  be  any  ooUoqmum; 
but  the  plaintiff  may  set  out  the  words,  and  put  any 
construction  he  pleases  upon  them.  ffemmimg$  v. 
OcMon,  27  Law  J.  Rep.  (n.b.)  Q.B.  252;  E.  fi.  & 
£.  346. 

Where  the  libel  upon  which  the  action  is  brought 
is  a  privileged  communication,  it  is  allowable  to 
give  in  evidence  statements  made  by  the  defendant 
on  an  occasion  subsequent  to  the  publication  of  the 
libel,  which  statements  tend  to  shew  malice  in  the 
defendant  towards  the  plaintiff;  but  the  Judge  ougitt 
to  call  the  attention  of  the  jury  to  the  distance  of 
time  which  had  elapsed  before  the  subsequent  state- 
ments, and  to  caution  them  that  those  statements 
might  have  referred  to  some  other  matter,  and  that 
they  might  therefore  not  be  any  proof  of  malice  at 
the  time  of  publication  of  the  libel.     Ibid. 

In  an  action  for  libel,  the  main  compUint  being 
as  to  the  word  "truck-master,"  vrithout  any  innuendo, 
the  defendant  having  pleaded  a  justification,  and 
gone  into  evidence  thereon,  assuming  the  defamatory 
sense  imputed  to  the  word,  viz.,  that  the  plaintiff,  a 
manufacturer,  was  guilty  of  practices  in  contraven- 
tion of  the  Truck  Act,  and  no  direct  evidence  having 
been  given  as  to  its  meaning, — Held,  that  the  term 
being  composed  of  common  English  words,  no  evi- 
dence was  necessary  as  to  its  meaning;  and  that  the 
Judge  had  rightly  left  it  to  the  jury  to  say,  whether 
the  word  was  used  in  a  libellous  sense;  and  a  verdict 
for  the  plaintiff  was  upheld.  Homer  v.  Taunton, 
29  Law  J.  Rep.  (n.b.)  Exch.  318;  5  HurL  &  N.  661. 

(4)  Amendment. 

The  declaration  stated  that  the  defendant  wrote 
and  published  of  the  plaintiff  that,  ^a  receipt  was 
obtained  from  the  defendant  by  fraudulent  means, 
and  that  the  plaintiff  was  cognisant  of  such  fraud.^ 
The  Judge,  at  the  trial,  allowed  the  declaration  to 
be  amended  by  introducing  the  letter,  alleged  to 
contain  the  libel,  with  the  words  **  meaning  thereby** 
immediately  before  the  libel  charged  in  the  declara- 
tion :  —  Held,  that  the  amendment  was  properly 
made.    Saunders  v.  Bate,  1  Hurl.  &  N.  402. 


LICENCE. 


DetemUnation  ly  Assignment  of  Suhject-nuUier. 

A  licence  is  determined  by  an  assignment  of  the 
subject-matter  in  respect  of  which  the  privily  is  to 
be  enjoyed.     Coleman  v.  Foster,  1  Hurl.  &  N.  87. 

By  lease,  not  under  seal,  R  and  C,  trustees  on 
behalf  of  themselves  and  the  oth^r  proprietors  of  a 
theatre,  demised  it  to  S  for  three  years,  reserving  to 
themselves  and  the  other  proprietors  free  liberty 
of  admission  to  the  theatre.  S,  by  lease,  not  under 
seal,  let  the  theatre  to  the  plaintiff  for  two  nights, 
subject  to  the  terms  on  which  he  held  the  theatre : — 
Held,  that  the  licence  was  determined,  and  that  an 
action  of  trespass  might  be  maintained  by  the  plain- 
tiff against  the  defendant,  a  proprietor,  who  entered 
the  theatre  durbg  his  tenancy.    Ibid. 
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LIEN. 

An  artificer  who,  in  the  exercise  of  his  right  of 
lien,  detains  a  chattel  upon  which  he  has  expended 
his  labour  and  materials,  has  no  claim  against  the 
owner  for  taking  care  of  the  chattel  while  so  detained. 
The  BrUiak  Empire  Shipping  Co,  v.  SoTtua,  27  Law 
J.  Rep.  (n  8.)  Q.B.  397;  E.  B.  &  B.  358 :  affirmed 
by  the  Exchequer  Chamber,  28  Law  J.  Rep.  (n.s.) 
Q.B.  220;  E.  B.  &  E.  353. 

A  shipwright  received  a  ship  into  his  dock  to  be 
repaired  (no  separate  charge  being  made  for  the  use 
of  the  dock  during  the  repairs),  and  the  repairs  being 
complete  he  detained  the  ship  in  the  dock  until 
the  chaiges  were  paid,  giving  notice  to  the  owner 
that  he  should  demand  2R  a  day  for  the  use  of  the 
dock  during  the  detention: — Held,  that  the  ship- 
wright was  not  entitled  to  any  payment  for  dock- 
room  during  the  detention.     Ibid. 

H  gaye  a  warrant  of  attorney  to  confess  a  judg- 
ment for  2,000/.  to  L,  to  secure  the  payment  of  four 
bills  of  exchange  drawn  the  same  day  by  him  upon 
and  accepted  by  H,  and  judgment  was  enter«;d  up 
and  registered  the  next  day.  The  bills  were  renewed^ 
and  the  renewals  were  deposited  by  L  with  a  creditor 
of  his  own  to  secure  a  debt  of  1,200/.,  with  a  memo- 
randum stating  that  the  bills  were  secured  by  a 
judgment,  but  not  making  any  mention  of  interest 
or  the  rate  of  interest.  It  was  proved  that  interest 
was  paid  to  the  creditor  by  L  for  ten  years  at  the 
rate  of  12/.  10«.  per  cent,  per  annum.  L  subse- 
quently became  bankrupt,  and,  the  creditor  haying 
died,  his  executors  presented  their  petition,  praying 
to  be  declared  entitled  to  an  equitable  lien  on  certain 
monies  then  in  the  hands  of  the  official  assignee  of 
L,  such  monies  being  part  of  the  produce  of  the  sale 
of  real  estate  belonging  to  H,  on  which  L  was  de- 
clared to  have  alien  by  virtue  of  the  judgment  given 
to  him  by  H : — Held,  confirming  the  decision  of  one 
of  the  Commissioners,  that  as  no  interest  was  men- 
tioned in  the  memorandum,  it  was  to  be  taken  to 
refer  to  the  principal  money  alone,  and  that  the 
memorandum  created  a  new  contract.  The  executors 
of  the  creditor  were,  therefore,  declared  to  be  entitled 
to  a  lien  for  the  principal  of  the  debt,  but  not  for 
the  interest.  Ex  parte  Hodge,  in  re  Lanty  26  Law 
J.  Rep.  (n.8.)  Bankr.  77. 

Bonds,  payable  to  bearer,  and  passing  by  delivery 
only,  were  deposited  with  bankers  for  safe  custody, 
and  the  bankers  afterwards  fraudulently  deposited 
them  with  their  brokers  as  a  security  for  money 
advanced,  and  became  bankrupt:  — Held,  that  the 
bonds  were  subject  to  the  general  lien  of  the  brokers 
for  all  money  advanced  by  them  to  the  bankers,  and 
not  merely  for  the  advance  made  upon  the  security 
of  those  particular  bonds.     Jonet  v.  Peppercome^ 

28  Law  J.  Rep.  (n.s.)  Cbanr.  158;  Johns.  430. 
Semblt — the  Court  will  take  judicial  notice  of 

the  custom  of  brokers  as  part  of  the  general  custom 
of  merchants.     Ibid. 

A  lien  upon  chattels  confers  no  right  of  sale  upon 
the  person  holding  such  lien,  though  the  retention 
of  the  chattels  may  be  attended  with  expense.  The 
ThameB  Iron  Works  and  Ship  -  building  Co, 
(Limited)  v.  the  Patent  Derrick  Co.  (Limited), 

29  Law  J.  Rep.  (N.s.)  Chanc.  714;  iJo.  &  H.  93. 
Therefore,  where  ship- builders,  having  a  lien  on 

a  ship  built  by  them  according  to  contract  for  the 
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unpaid  purchase-money,  filed  a  bill  to  enforce  their 
lien  by  sale,  a  demurrer  to  such  a  bill  was  allowed. 
Ibid. 

A  Judge's  order,  made  by  consent,  whereby  it 
was  ordered  that  proceedings  in  an  action  should  be 
stayed  upon  certain  conditions,  does  not  amount  to 
an  agreeement  to  perform  those  conditions;  and  a 
bill  for  specific  performance  will  not  lie.     Ibid. 

A  being  interested  in  a  moiety  of  a  cargo,  and 
having  entered  into  a  contract  with  B  to  let  him 
have  half  his  share,  wrote  to  C  &  D,  the  consignees, 
informing  them  and  authorizing  them  to  sell  the 
cargo  and  carry  the  proceeds  to  their  separate  ac- 
counts. The  consignees  actetl  upon  this,  and  made 
advances  to  B,  and  B  also  charged  his  interest  in 
fiivour  of  E.  It  had  been  agreed  between  A  &  B 
that  they  should  pay  for  the  cargo  by  two  bills,  each 
to  be  paid  by  one  of  them.  B  did  not  pay  his  bill; 
it  did  not  appear  whether  A  had  paid  it  or  not : — 
Held,  that  A  had  no  lien  on  the  proceeds  of  B*s 
share,  either  as  agninst  him,  as  against  C  &  D,  or 
agHinst  E.     Holn/yd  v.  Griffiths,  3  Drew.  428. 

A  and  B  were  joint  owners  of  a  house,  and  A  had 
laid  out  on  it  monies  he  had  obtained  from  B: — 
Held,  that  B  had  no  lien  on  the  house  for  the  amount. 
JTay  V.  Johnston,  21  Beav.  536. 

A  trustee  advanced  to  A  B  (one  of  his  cestuis  que 
trust)  a  part  of  the  trust  funds  to  enable  him  to 
purchase  a  real  estate.  A  B  died  without  having 
repaid  the  money,  having  devised  the  estate,  and  his 
personal  estate  was  insufficient  to  pay  his  debts  and 
legacies : — Held,  first,  that  there  was  a  lien  on  the 
estate  for  the  trust  funds,  and,  secondly,  that  the 
pecuniary  legatees  had,  as  against  the  devisees,  a 
right  of  marshalling,  so  as  to  have  the  lien  satisfied 
primarily  out  of  the  purchased  estate.  Birds  v.  Astey 
(No.  2),  24  Beav.  618. 

The  plaintiffs  were  merchants  in  London  and  Mel- 
bourne. The  defendant  consigned  goods  to  the 
Melbourne  house  on  an  agreement  that  the  advances 
made  to  him  by  the  plaintiffs  in  London  and  Mel- 
bourne should  be  retained  out  of  the  proceeds  of  the 
goods,  and  that  the  surplus  should  be  handed  over 
to  the  defendant.  The  Melbourne  house  remitted 
to  the  defendant  a  sum  as  the  balance,  but  omitted 
to  retain  the  advances  made  in  London: — Held,  that 
the  plaintifia  had  merely  a  right  of  lien  or  of  retainer, 
which  they  had  abandoned  by  remitting  the  balance ; 
and  a  bill  to  make  the  remittance  available  for  their 
debt  was  dismissed.  Bligh  v.  Davies,  28  Beav. 
211. 


LIMITATIONS,  STATUTE  OF. 

[As  to  merchants'  accounts,  absence  beyond  seas 
and  acknowledgments,  see  19  &  20  Vict  c.  97. 
ss.  9-14. — Time  of  Prescription  in  certain  Cases  in 
Ireland,  shortened  by  21  &  22  Vict.  c.  42.— The 
Limitation  of  Actions  and  Suits  by  the  Duke  of 
Cornwall  in  relation  to  Real  Property  enacted,  and 
certain  Leases  of  Possessions  of  the  Duchy  autho- 
rized by  23  &  24  Vict  c.  63.] 

[Action  on  a  Statute,  see  Action,  Shepherd  v. 
SUls,  ante,  page  4.J 

(A)  When  available. 
(a)  In  general 
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(&)  In  AeHofU  cend  SuUs  ftkui$ig  to  Real 
Property  under  Sdsi  Will.  4.  e.  27. 

(e)  Exception  tu  to  Penone  in  Prison  or 
beyond  Seas, 
R)  Computation  op  Tihi. 
|C)  How  thb  Statute  hat  bi  Barbid. 

(a)  Promise  or  AchnowledgmenL 

(6)  Part  Payment. 

(e)  Payment  of  Inlereet. 

(d)  Equity  of  the  Statute, 


(A)  Whbn  ayailabli. 
(a)  In  general. 

A  plea  that  the  alleged  causes  of  action  did  not 
accrue  within  six  yean  if»  a  bad  plea  to  a  declaration 
for  a  mandamus,  as  the  Statute  of  Limitations  does 
not  bar  an  application  for  such  a  writ.  Ward  v. 
Lovmdes  (Gx.  Ch.).  2d  Law  J.  Rep.  (n.s.)  Q.B.  40: 
affirming  the  judgmcut  below,  28  Leiw  J.  Rep.  (er.s.) 
Q.B.  265. 

Commissioners  appointed  and  acting  under  the 
powers  and  provisions  of  the  T  Improvement  Act, 
1847,  became  indebted  to  the  plaintiff,  as  architect, 
for  work,  labour  and  plans  done  and  provided  be- 
tween the  years  1848  and  1858.  -Whilst  that  debt 
remained  unsatisfied,  the  General  Board  of  Health 
published  a  provisional  order  in  pursuance  of  their 
powers  under  the  Public  Health  Act,  1848,  which 
order  was,  by  the  Public  Health  Supplemental  Act, 
1855,  confirmed  and  made  absolute.  By  that  order, 
the  Public  Health  Act,  1848,  was  applied  to  the 
township  of  T,  the  powers  of  the  T  Improvement 
Commissioners  were  made  to  cesise,  and  their  pro- 
perty and  estates  transferred  to  the  T  Local  Boaid  of 
Health.  And  it  was  thereby  ordered  that  the  debts 
contracted  by  the  Commissioners  should  be  satisfied 
by  the  local  board  out  of  such  parts  of  the  said  trans- 
ferred property  as  would  have  been  chargeable  there- 
with if  the  said  order  had  not  be<'n  mnde,  and  should 
be  paid  by  the  said  local  board  as  by  the  said 
Commissioners;  provided,  that  if  such  property  were 
insufficient  for  that  purpose  the  deficieticy  t-hould  be 
charged  upon  the  rates  leviable  under  the  Public 
Health  Act,  1848.  The  plaintiff  having  brought  an 
action  more  than  six  years  after  the  debt  accrued 
against  the  clerk  to  the  local  board,  stating  the  fstcts 
and  claiming  a  writ  of  mandamus  to  leyj  a  rate  for 
the  payment  of  such  debt,  the  defendant  pleaded, 
among  others,  a  plea  founded  on  section  89.  of  the 
Public  Health  Act,  1848,  that  the  cause  of  claim 
for  such  writ  did  not  accrue  within  six  months  before 
the  action  was  brought,  and  that  the  said  debts  were 
not  nor  are  a  charge  or  expense  incurred  by  the  said 
local  board  within  six  months  before  suit  or  within 
six  months  before  demand  for  the  said  rate: — Held, 
that  the  plea  was  no  answer  to  the  claim,  as  the  six 
months'  limitation  in  section  89.  for  levying  a  retro- 
spective rate  did  not  apply  to  a  debt  or  claim  like 
that  of  the  plaintiff's,  made  chargeable  on  the  rates 
by  act  of  parliament.     Ibid. 

Two  partners  gave  a  promissory  note :  one  died 
in  the  year  1849,  leaving  the  other  partner  his  exe- 
cutor. The  survivor  continued  to  pay  interest  on 
the  note  until  the  year  1852,  when  he  became  bank- 
rupt. The  holder  of  the  note  then  claimed  payment 
out  of  the  assets  of  the  deceased  partner's  estate : — 


Held,  that  the  Statute  of  Limitations  was  a  bar  to 
the  claim,  and  that  the  payments  of  interest  by  the 
surviving  partner  must  be  presumed  to  have  been 
made  in  his  character  of  surviving  partner,  and  not 
as  executor  of  his  deceased  partner.  Thompson  v. 
Waithman,  26  Law  J.  Rep.  (m.b.)  Chanc  134;  3 
Drew.  628. 

A  debt,  secured  by  an  assignment  by  way  of  mort- 
gage of  an  interest  in  a  legacy  cbaiged  on  land, 
expectant  upon  the  death  of  a  tenant  for  life,  became 
barred  or  extinguished  by  the  operation  of  the  Sta- 
tute of  Limitations,  before  the  death  of  such  tenant 
for  life: — Held,  that  the  assignment  did  not  tbere-. 
upon  cease  to  operate  as  a  valid  security.  In  re  the 
EstcUe  of  William  Seager,  and  Seager  ▼.  Aetetn,  26 
Law  J.  Rep.  (n.s.)  Chanc.  809. 

To  a  suit  by  a  barrister  to  recover  out  of  the  assets 
of  his  deceased  clerk  fees  embezzled  and  retained 
bv  such  clerk,  the  Statute  of  Limitations  cannot  be 
set  up  Hs  a  defence.  Teed  v.  Beere,  28  Law  J.  Rep. 
(ns.)  Chanc.  782. 

Under  a  decree  in  an  administration  suit,  a  bar- 
rister tendered  his  claim  for  an  amount  of  fees  embez- 
zled and  retained  by  the  intestate,  who  had  been  his 
clerk.  The  chief  clerk,  by  his  certificate,  disallowed 
the  claim,  on  the  ground  that  it  was  barred  by  the 
Statute  of  Limitations.  The  claimant  took  no  pro- 
ceeding in  the  administration  suit  to  vary  the  certifi- 
cate, and  a  decree  was  soon  afterwards  made  on 
further  directions,  under  which  the  residuary  estate 
was  distrihuted  amongst  the  parties  beneficially 
interested.  The  barrister  subsequently  instituted 
another  suit  in  this  court  for  the  recovery  of  his 
demand  out  of  the  assets  in  the  hands  of  the  parties 
amongst  whom  they  had  been  distributed : — Held, 
that  he  was  entitled  to  maintain  such  suit,  and  to  a 
decree  for  payment,  with  costs.     Ibid. 

O,  L  &  H  carried  on  business  as  'copartners  under 
articles  containing  a  covenant  by  which  the  partner- 
ship effects  were  made  a  security  for  the  repayment 
of  the  sum  in  which  the  concern  might  be  indebted 
to  any  pari;ner,  and  the  other  partners  covenanted  to 
make  up  the  deficiency  according  to  their  equitable 
liability.  After  the  deaths  of  O  and  L,  their  respec- 
tive personal  representatives  filed  a  bill  against  H  to 
take  the  accounts  of  the  partnership,  and  a  receiver 
was  appointed,  who  got  in  the  assets,  and,  without 
the  sanction  of  the  Court,  but  with  the  approbation 
of  the  parties,  paid  them  to  the  executors  of  O,  to 
whom  the  partnership  was  largely  indebted,  and 
the  suit  was  not  further  prosecuted.  I'hese  pay- 
ments were  insufficient  to  discluirge  the  debts  due  to 
0*8  estate,  and  the  estate  of  L  remained  liable  to  the 
estate  of  O  to  a  considerable  amount  in  respect  of 
that  debt: — Held,  that  it  not  being  proved  that  the 
receiver  made  the  payments  with  the  sanction  of 
the  personal  representative  of  L  for  the  purpose  of 
discharging  the  iiahility  of  L'seatate,  these  payments 
did  not  take  the  demand  against  L's  estate  out  of 
the  Statute  of  Limitations.  Whitley  v.  Lowe,  2  De 
Gex  &  J.  704;  25  Bcav.  421. 

A  promissory  note,  dated  the  4th  of  October  1842, 
was  payable  "  at  ttix  months*  notice.**  An  action 
was  brought  on  it  in  October  1848,  and  the  indon>e- 
ment  on  the  writ  stated  that  on  payment  within  four 
days  proceedings  would  be  stayed.  The  action  was 
abandoned,  and  a  formal  notice  to  pay  in  six  months 
was  given  in  January  1850.     The  testator  died  in 
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December  1850,  having  devised  his  real  and  personal 
estate  to  his  executors  in  trust  to  sell,  and  in  the  first 
place  to  paj  his  debts.  A  creditors^  suit  was  insti- 
tuted by  the  payee  in  1855,  to  which  the  executors 
pleaded  the  Statute  of  Liinitatiims.  The  Court  held, 
that  the  trust  for  payment  of  the  debts  prevented 
the  operation  of  the  statute  both  as  to  the  real 
and  personal  estate ;  and  that  neither  the  action  nor 
the  indorsement  on  the  writ  were  sufficient  notice 
to  pav  according  to  the  tenor  of  the  note.  Moore  ▼. 
PetcheU,  22  Beav.  172. 

A  testator  devised  his  real  estate  to  trustees  for 
a  term  of  5,000  years  to  raise  the  deficiency  of 
his  personal  estate  to  pay  his  debts  and  legacies, 
and  which  term  was  to  cease  on  the  perform- 
ance of  the  trusts;  subject  thereto  he  devised  it 
to  his  son  in  fee.  In  1807  the  son  conveyed  his 
estate  to  a  creditor  (A  B)  in  trust  by  sale  or  mortgage 
to  raise  and  pay  the  debt.  In  1811  a  suit  was 
inntituted  to  administer  the  testator^s  real  and  per- 
sonal estate,  but  A  B  was  not  made  a  party  until  1841. 
He  took  no  steps  to  realise  his  security,  and  obtained 
no  payment  or  acknowledgment  The  estate  was 
sold,  and  the  surplus  was  in  Court: — Held,  in  1857, 
that  A  B's  claim  was  barred  by  the  Statute  of  Limit- 
ations, and  that  it  was  not  protected  either  by  the 
prior  term  or  the  pending  litigation.  Humhlt  v. 
EumUe,  24  Beav.  535. 

A  fund  was  standing  to  the  account  of  two  trus- 
tees in  the  books  of  some  bankers,  who  had  notice 
that  it  was  a  tru^t  fund.  By  the  direction  of  the 
tenant  for  life  alone  they,  in  1843,  transferred  it  to 
his  account,  and  thereby  obtained  payment  of  a  debt 
due  from  him  to  them: — Held,  that  the  trustees 
might  sue  the  bankers  in  this  court  to  have  the  trust 
fund  replaced,  and  that  the  Statute  of  Limitations 
was  inapplicable.  Bridgman  v.  Oill,  24  Beav.  302. 

A  cestui  que  trust  of  real  osteite  under  a  will  was 
discharged  in  1825  under  the  Insolvent  Act,  but 
omitted  the  estate  from  his  schedule.  In  1831  he 
became  bankrupt,  and  his  assignee  in  bankruptcy 
took  a  conveyance  of  the  legal  estate  from  the  truBtee 
in  trust  for  the  creditors  under  the  bankruptcy  : — 
Held,  that  it  thereby  became  vested  in  him  upon 
an  express  trust,  viz.,  that  declared  by  the  will,  the 
benefit  of  which  belongetl  to  the  creditors  under  the 
insolvency,  and  that  on  a  bill  boing  filed  by  the  as- 
signeein  insolvency  in  18.^»8,  the  Statute  of  Limitations 
afforded  no  defence  to  the  recovery  of  the  estate  or 
the  mesne  profits.  Sturgia  v.  Morse^  3  De  Gex  & 
J.  1;  24  Beav.  541. 

It  appearing  that  the  assignee  in  bankruptcy  had 
entered  into  the  receipt  of  the  rents  with  notice  of 
the  insolvency,  and  had  acted  in  defiance  of  the  title 
under  it, — Held,  not  a  case  for  limiting  the  time 
from  which  the  account  was  to  be  taken.     Ibid. 

Parties  claimir*g  a  portion  of  the  residue  held  not 
barred  afler^twenty  years'  delay  either  by  the  statute 
or  by  laches,  the  frind  still  existing  as  a  trust  fund, 
and  all  parties  having  acted  uu'ler  a  misconception 
of  rights.     Dovmea  v.  Bullock^  25  Beav.  54. 

A  testator  died  in  1818;  A  B,  his  administrator, 
received  assets  and  placed  them  in  a  bank  to  an 
account  '*  A  B's  trustees,"  and  where  they  still  re- 
mained. A  B  died  in  1858,  and  to  a  suit  instituted 
by  the  administrator  de  bonis  non  of  the  original 
laitator  against  the  representatives  of  A  B  and  the 
bankers,  to  recover  the  fund,  the  representativM  of 


A  B  set  up  the  Statute  of  Limitations,  hut  the 
bankers  were  willing  to  pay  the  amount: — Held,  that 
the  statute  was  inapplicable,  and  a  decree  was  made 
for  the  plaintiff.     Smith  v.  Acton,  26  Beav.  210. 

Held,  also,  that  in  such  a  suit  the  representatives 
of  A  B  could  not  be  charged  with  interest.     Ibid. 

A  testator  charged  his  real  estates  with  his  debts, 
and  he  devised  his  C  planbition  in  trust  to  pay  his 
debts.  He  died  in  1834,  and  the  produce  of  C  be- 
ing in  court, — Held,  in  1859,  that  the  creditors  were 
not  barred  as  to  the  fund  in  court,  a  trust  having 
been  created  in  their  favour,  but  that  they  were 
barred  as  to  the  other  real  estates,  they  having  a 
mere  charge  thereon.  Jacquet  v.  Jacquet,  27  Beav. 
882. 

A's  furniture  was  seized  under  an  execution  by 
the  sheriff,  who  assigned  it  to  the  judgment  creditor. 
A*s  friends  afterwards  purchased  it  from  the  judg- 
ment creditor,  and  the  sherifTs  officer  then  retired, 
and  left  the  goods  in  A's  possession,  who  remained 
in  undisturbed  enjoyment  for  more  than  six  years. 
After  his  death  the  furniture  was  claimed  by  his 
friends,  who  had  purchased  it,  and  adversely  by  his 
administratrix: — Held,  that  the  rights  of  the  former 
were  not  barred  by  the  Statute  of  Limitations;  and 
that  as  A*s  possession  was  rightful,  the  statute  could 
only  apply  from  six  years  from  a  conversion. 
Edwards  v.  Clay,  28  Beav.  145. 

(b)  In  Actions  and  Suits  relating  to  Real  Property, 
under^d;^WtU.i.  c.  27. 

The  effect  of  the  Statute  of  Limitations,  3  &  4 
Will.  4.  c.  27.  ss.  2,  34,  as  to  land,  is  that,  atler 
twenty  years'  possession  adverse  to  a  title,  it  is  extin- 
guished, so  that  it  cannot  be  revived  or  revested  by 
a  re-entry  after  that  period,  upon  the  doctrine  of 
remitter;  because  such  an  application  of  that  doc- 
trine requires  that  the  former  title  should  be  in 
existence  at  the  time  of  the  re-entry;  and  the  ex- 
press provision  in  the  statute  that  no  person  shall 
be  deemed  in  possession  of  lands  merely  by  reason 
of  an  entry  thereon,  applies  to  cases  of  such  re*entry. 
Brassington  v.  Llewellyn,  27  Law  J.  Rep.  (r.s.) 
Exch.  297. 

In  1 781,  the  lord  of  a  manor,  with  the  consent  of 
the  tenants  of  the  manor,  granted  to  five  persons 
licence  to  inclose  three  acres  of  the  waste,  and  that 
they  and  their  heirs  and  all  persons  claiming  under 
them  should  and  might  lawfully  hold  the  same  so 
inclosed,  in  trust  for  the  purpose  of  building  a  work- 
house for  the  poor  of  the  pari^ih  of  M,  rendering  to 
the  then  lord  and  all  other  lords  the  yearly  rent  of 
5s.  for  the  same  in  every  year  for  ever.  The  over- 
seers and  churchwardens  of  M  took  possession  of  the 
land,  and  built  a  workhouse,  which  was  used  as  such 
up  to  the  year  1836.  It  appeared  from  the  accounts 
of  a  deceased  steward  of  the  manor  that  the  yearlj 
rentof  5«.  was  paid  from  1781  to  1791,  and  from  the 
parish  books  that  it  was  paid  from  1825  to  1836. 
In  1835  (the  five  trustees  having  all  died  before 
1817,  and  the  heir  of  the  survivor  not  coming  in 
afrer  due  proclamations)  the  parish,  in  vestry,  pur- 
suant to  a  notice  from  the  steward,  in  order  to  save 
a  forfeiture,  nominated  seven  persons,  who  were  then 
admitted,  on  the  payment  by  the  parish  of  a  fine, 
the  entry  on  the  roll  being  that  the  lord  granted  the 
land  to  them  and  their  heirs,  to  hold  by  copy  of 
court-roll  and  at  the  will  of  the  lord  according  to 
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the  custom  of  the  manor,  with  n  similar  trust  to  that 
in  the  grant  of  I7K1.  yielding  and  paying  the  rent  of 
58.  a  year,  &c.  In  1840,  there  being  no  further  use 
for  the  workhouse,  the  parish  officers  and  trustees, 
under  a  resolution  of  the  vestry,  surrendered  the 
premises  to  the  then  lord,  who  took  possession,  and 
had  by  himself  or  persouH  claiming  under  him  held 
po^seasion  ever  since.  In  1859  the  overseers  and 
churchwardens  of  M  brought  an  action  to  recover 
the  premises  against  the  defendants,  who  were  in 
possession,  and  claimed  through  the  lord  of  1840: — 
Held,  on  a  case  stating  the  above  facts,  the  Court 
being  at  liberty  to  draw  inferences  of  fact,  that  the 
plaintiflls  had  not  established  that  the  holding  by  the 
parish  officers  had  become  adverse  in  1833,  the  time 
of  the  passing  of  the  8  &  4  Will.  4.  c.  27,  and  that 
the  lord  had,  therefore,  five  years  after  the  passing 
of  the  act  during  which  he  might  have  entered  and 
resumed  possession;  that  before  the  lapse  of  the  five 
years  a  fresh  tenancy  at  will  was  created  by  what 
took  place  in  1835,  and  that  estate  was  put  an 
end  to  in  1840,  before  the  lapse  of  twenty-one  years 
from  the  commencement  of  the  tenancy;  and  the 
plaintiffs,  therefore,  had  tailed  to  make  out  any  title. 
Nodgscn  ▼.  Hooper ^  29  Law  J.  Rep.  (n.s.)  Q.B. 
222. 

In  1832  the  plaintiff,  then  an  infant,  became  enti- 
tled to  real  estate  in  fee,  and  his  father  entered  into 
possession.  In  1836  the  plaintiff  attained  his  majo- 
rity. In  1852  the  father  died,  having  continued  in 
possession  of  the  property  down  to  the  time  of  his 
death.  In  1854  the  plaintiif  filed  his  bill  against  the 
devisees  of  his  father  for  an  account  of  the  rents  and 
profits* :— Held,  that  the  entry  of  the  father  in  1832 
must  be  taken  to  have  been  as  guardian  of  the  infant 
and  not  as  a  trespasser;  and  the  Statute  of  Limita- 
tions, therefore,  could  not  be  set  up.  Tkomaa  y. 
Thomas,  25  Law  J.  Rep.  (n.s.)  Chanc.  159;  2  Kaj 
&  J.  79. 

The  owner  of  a  reversion  in  fee  simple  of  land 
subject  to  life  estates  to  two  persons  and  the  life  of 
the  survivor,  granted  an  annuity  during  the  lives  and 
life  of  four  [>ersons  and  the  survivor  of  them,  and 
demised  the  reversion  to  two  trustees  for  500  years, 
upon  trust  to  sell  one  month  after  any  arrear  in  pay- 
ment of  the  annuity,  either  before  or  after  the  cesser 
of  the  life  estate.  The  grantor  became  l^ankrupt, 
and  the  reversion  was  sold,  subject  to  the  annuity, 
and  from  that  time  the  annuity  fell  into  arrear. 
Twenty- four  years  after  this,  and  when  one  of  the 
tenants  for  life  of  the  estate  was  still  living,  and  two 
of  the  lives  named  in  the  annuity  deed  were  htill  in 
existence,  the  grantee  of  the  aimuity  filed  his  bill 
against  the  assignee  of  the  estate  of  the  grantor,  and 
against  the  purchaser  of  the  reversion,  praying  a  sale 
of  the  term,  and  payment  of  the  arrears  of  the  an- 
nuity, and  the  investment  of  the  surplus,  and  pay- 
ment out  of  the  interest  of  the  annuity  in  future : — 
Held,  affirming  a  decision  of  one  of  the  Vice  Chan- 
cellors,  that  the  42nd  section  of  the  Statute  of  Lim- 
iUtions,  3  &  4  Will.  4.  c.  27,  did  not  restrict  the 
grantee  to  receiving,  by  means  of  a  sale  of  the  term, 
only  six  ypars'  arrears  of  the  annuity.  Snow  v. 
Booth,  25  Law  J.  Rep.  (n.s.)  Chanc.  417;  8  De 
Gex,  M.  &  O.  69;  2  Kay  &  J.  132. 

Si  r  6  B,  the  tenant  for  life  of  the  R  estate,  in  March 
1814,  granted  six  redeemable  annuities  charged  on 
his  life  estate.    By  a  deed  of  even  date  he  appointed 


a  receiver  of  the  rents  of  the  R  estate,  and  directed 
that  the  six  annuities  should  be  paid  pari  pauu. 
By  another  deed  of  even  date  he  conveyed  his  life 
estate  to  a  trustee,  upon  trust,  if  defiiult  should  be 
made  in  payment  of  the  six  annuities,  to  sell  the 
estate  and  pay  the  annuities.  In  August  1814  Sir 
O  B  granted  three  annuities,  and  by  deed  of  even 
date  he  directed  the  receivers  and  trustees  to  paj 
the  whole  nine  annuities  out  of  the  rents  paripastu. 
Notice  was  given  to  the  receivers  and  trustee,  and 
the  latter  entered  into  possession  and  paid  the  annui- 
ties, and  also  the  interest  on  a  mortgage  (charged  on 
the  estates,  and  which  had  been  assigned  by  Sir  G  B 
after  the  gratit  of  the  three  annuities),  but  only  for 
a  very  short  time,  after  which  the  rents  were  only 
sufficient  for  payment  of  the  six  annuities.  In 
1 846  G  B,  the  tenant  in  tail  of  the  R  estate,  pur- 
chased the  six  annuities,  and  having  become  entitled 
to  the  above  mentioned  mortt^age  he  obtained  pos- 
session of  the  estate.  In  1855,  forty  years  after  the 
Inst  payment  in  respect  of  the  three  annuities,  the 
three  annuitants  filed  their  bill  for  an  account. 
During  the  pendency  of  another  suit,  relating  to  the 
incumbrances  on  the  R  estate,  the  interest  of  some 
of  these  annuitants  was  purchased  by  the  solicitor  of 
one  of  the  other  parties  to  that  suit,  who  covenanted 
to  indemnify  his  vendors  against  past  and  future  acts, 
and  he  joined  as  a  plaintiff  in  this  suit.  The  Master 
of  the  Rolls  decided  that  the  deed  of  recelverithip 
and  trust  created  a  trust  for  the  benefit  of  the  incum- 
brancers; that  the  plaintiffs  were  not  barred  by  the 
Statute  of  Limitations;  that  thev  were  entitled  to  an 
acrount;  that  the  purchaser  of  the  mortgage  from 
Sir  G  B  had  notice  of  the  trust;  that  after  his  death 
the  interest  on  the  mortgage  was  subject  to  the  pay- 
ment of  the  annuities;  and  that  the  purchase  by  the 
solicitor  was  not  open  to  objection  as  champerty. 
On  appeal,  it  was  held,  by  Lord  Justice  Turner, 
affirming  the  decree  of  the  Master  of  the  Rolls 
(Lord  Justice  Knight  Bruce  doubting,  and  not 
assenting),  first,  that  an  express  trust  under  the  25th 
section  of  the  Statute  of  Limitations  (3  &  4  Will.  4. 
c.  27-)  was  created  in  the  receivers  and  trustee,  and 
that  that  section  applies  to  the  case  of  one  cettuique 
trust  excluding  another,  and  that,  therefore,  the 
plaintiffs  were  not  barred  by  the  statute;  secondly, 
that  by  reason  of  the  express  trust  the  plaintiffs* 
claim  was  not  a  stale  demand;  thirdly,  that  although 
the  plaintiffs  had  by  their  hill  offered  to  redeem 
prior  incumbrances,  the  Court  would  not  hold  them 
to  that  offer,  the  same  being  inequitable;  fourthly, 
that  the  purchaser  of  the  mortgage  had  constnictive 
notice  of  the  trust  for  the  annuitants  by  receiving 
interest  on  the  mortgage  from  the  trustee;  fifthly, 
that  the  purchase  by  the  solicitor  was  free  from 
champerty,  and  that  even  if  it  had  been  a  purchase 
from  his  own  client  no  objection  on  that  ground 
could  be  maintained  by  a  third  party;  and  sixthly, 
that  the  direction  of  the  accounts  was  correct. 
Knight  v.  Bowyer,  27  Law  J.  Rep.  (n.8.)  Chanc. 
520;  2  De  Gex  &  J.  421  ;  26  Law  J.  Rep.  (n.b.) 
Chanc.  769;  23  Beav.  609. 

Arrears  of  an  annuity  charged  on  a  reversionary 
interest  in  land, — Held,  recoverable  more  than  siz 
years  after  the  same  became  payable,  the  statute 
3  &  4  Will.  4.  c.  27.  8.  42.  having  no  application  so 
long  as  the  interest  is  reversionary.  WheeUr  ▼. 
^oi0(^,8Kay&J.  198. 
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To  prove  that  a  fraud  was  concealed  within  the 
meaning  of  the  26th  section  of  the  Statute  of  Limit- 
ations (3  &  4  Will.  4.  c.  27)t  which  enacts  that  the 
right  of  a  person  to  recover  Innd  of  which  he  has 
heen  deprived  by  a  concealed  fraud,  shall  accrue 
first  at,  and  not  before,  the  time  at  which  such 
fraud  should  or  might  with  reasonable  diligence  be 
discovered  ;  it  is  not  sufficient  to  shew  that  he  was  in 
such  an  imbecile  or  uncultivated  condition  of  mind 
that  it  was  scarcely  possible,  though  the  alleged  fraud 
was  by  an  open  act,  that  he  should  have  discovered 
the  fraud,  if  the  condition  of  his  mind  was  not  that  of 
actual  lunacy ;  for  the  Court  cannot  possibly  estimate 
for  this  purpose  the  chance  which  the  state  of  mind 
and  education  of  a  man  afford  of  his  making  such 
discovery,  and  is  therefore  compelled  to  assume  that 
every  one  not  actually  a  lunatic  is  competent  to 
judge  of  and  to  obtain  advice  concerning  his  rights 
and  to  assert  them  if  necessary.  Manby  v.  Bewicke, 
3  Kay  &  J.  342. 

Therefore,  a  suit  cannot  be  maintained  to  set  aside 
a  compromise  of  an  action  to  recover  large  estates 
made  eighty  years  before,  upon  the  ground  that  the 
compromise  was  a  fraud  upon  the  plaintiff  in  the 
action,  and  that  he  was  a  man  of  such  dull  intellect 
that,  though  cognizant  of  all  the  facts,  it  was  neces- 
sarily a  concealed  fraud  as  to  him.     Ibid. 

The  devisee  of  lands  charged  with  payment  of 
legacies  devised  his  estate  at  H  to  S  on  trust  to  sell, 
and  in  the  mean  time  to  let  the  said  estate  and  appiy 
the  rents  and  net  proceeds  towards  payment  of  his 
debts  and  the  clear  legacies  chaiged  thereon  by  his, 
testator's,  will : — Held,  an  express  trust  for  the  pay- 
ment of  the  legacies ;  and  on  a  bill  filed  by  the  lega- 
tees against  the  representative  of  the  trustee,  it  was 
held  that  the  claim  was  not  barred  by  the  40th  sec- 
tion  of  8  &  4  Will.  4.  c.  27.  Watton  v.  Saul,  1  Giff. 
188. 

The  provision  of  the  40th  section  does  not  apply 
to  cases  of  express  trust.     Ibid. 

(c)  Exception  at  to  Pertont  in  Priion  or  beyond  Seas, 

The  10th  section  of  the  19  &  20  Vict  c.  97.  pre- 
vents any  person,  after  the  passing  of  the  act, — in 
cases  where  he  might  otherwise  have  brought  an 
action  after  the  time  limited  by  the  statutes  men- 
tioned in  the  section  by  reason  of  his  being  beyond 
the  sens,  or  in  prison  when  the  cause  of  action  ac- 
crued,— from  commencing  an  action  after  the  time  so 
limited,  at  whatever  time  the  cause  of  action  may 
have  accrued.  ComiU  v.  Hudson,  27  Law  J.  Rep. 
(N.s.)  Q.B.  8;  8  R.  &  B.  429. 

To  an  action  for  the  non-payment  of  certain  allow- 
ances to  be  made  under  53  Geo.  3.  c.  11 3.  to  the 
plaintiff,  as  a  poor  debtor  in  the  Q,ueen*s  Prison; 
plea,  under  the  13th  section,  that  after  the  plaintiff 
became  a  prisoner  he  became  entitled  to  be  dis- 
charged under  an  Act  for  the  Relief  of  Insolvent 
Debtors: — Meld,  that  the  plea  was  good.     Ibid. 

A  and  B,  bankers  at  Frankfort,  sued  C  on  a  bill 
of  exchange  which  became  due  on  the  2nd  of  De- 
cember 1848.  The  defendant  pleaded  the  Statute 
of  Limitations;  to  which  the  plaintifiB  replied  that, 
at  the  time  of  the  accruing  of  the  causes  of  action, 
they  were  beyond  the  seas,  and  that  they  did  not, 
nor  did  either  of  them,  come  to  this  country  until 
within  six  years  before  the  commencement  of  the 
action.     In  support  of  the  replication  A  was  called. 


He  stated  that  he  was  not  in  England  at  any  time 
between  the  maturity  of  the  bill  and  the  year  1851; 
and  that  his  partner  B  had  never  been  in  England. 
Upon  cross-examination,  he  admitted  that  B  waa 
occasionally  absent  from  Frankfort  for  three  or  four 
days,  and  sometimes  for  a  week  or  a  month  together: 
— Held,  that  this  was  evidence  to  go  to  the  jury;  and 
that  it  was  not  necessary  to  call  B  himself  to  nega- 
tive his  having  been  in  England.  Koch  v.  SKephtrd, 
18  Com.  B.  Rep.  191. 

(B)  Computation  op  Timi. 

Declaration  against  the  defendant,  for  maliciously 
opposing  the  discharge  of  the  plaintiff  under  the 
Insolvent  Debtors  Acts,  on  which  the  plaintiff  was 
ordered  by  the  Commissioner  to  be  detained  lor  six- 
teen months,  by  which  and  by  reason  of  the  detainer 
lodged  by  the  defendant,  the  plaintiff  was  kept  in 
prison.  Plea — the  Statute  of  Limitations.  The 
opposition  by  the  defendant,  the  order  for  detaining 
and  the  lodging  of  the  detainer  by  the  defendant, 
were  more  than  six  years  before  suit,  but  the  im- 
prisonment continued  within  the  six  years : — Held, 
that  the  action  was  barred  by  the  statute.  VioUtt 
V.  Sympsonj  27  Law  J.  Rep.  (h.8.)  Q.R  138;  8  E. 
&  B.  844. 

The  defendant,  the  owner  of  certain  mines,  in  1849 
withdrew  the  pillars  of  coal  which  had  been  left  as 
supports  to  the  roofs  in  some  of  the  old  workings. 
The  consequence  was  that  the  roof  of  the  mine  fell, 
the  adjacent  strata,  one  after  another,  subsided  in 
slow  succession,  and  at  last,  in  1854,  the  support  of 
the  intermediate  strata  having  given  way,  the  plain- 
tiflis^  land,  which  was  280  yards  off  from  the  defen- 
dant's mines,  sunk,  and  their  house,  which  stood 
thereon,  was  injured.  The  plaintiffs  brought  their 
action  for  the  injury  in  1856 : — Held,  reversing  the 
judgment  of  the  Queen's  Bench  in  this  case  (27  Law 
J.  Rep.  (2r.s.)  Q.B.  378;  E.  B.  &  E.  622),  and  that  of 
the  Court  of  Exchequer  in  Nicklin  v.  WUUamSf  that 
the  Statute  of  Limitations  was  no  bar  to  the  action, 
as  no  cause  of  action  arose  to  the  plaintiffs  by  the 
mere  excavation  by  the  defendant  of  the  pillars 
of  coal  on  his  own  land,  so  long  as  it  caused  no 
damage  to  the  plaintiffs;  and  that  the  cause  of  action 
first  accrued  when  the  plaintiffs  received  actual 
damage.  Bonomi  v.  Backhouse  (Ex.  Ch.),  28  Law 
J.  Rep.  (N.s.)  Q.B.  378;  E.  B.  &  E.  622. 

Where  money  was  advanced  to  a  firm,  to  be  re- 
paid on  demand,  with  compound  interest, — Held, 
that  the  Statute  of  Limitations  ran  from  the  date 
of  the  advance.    Jackson  v.  Ogg,  Johna  397. 

Entries  made  in  the  books  of  the  firm,  crediting 
the  person  who  advanced  the  money  with  interest 
from  time  to  time,  on  the  footing  of  periodical  rents, 
— Held,  not  to  bar  the  statute.     Ibid. 

(C)  How  THB  Statute  mat  bb  barred. 

(a)  Promise  or  Acknowledgitieni. 

[Hughes  v.  Paramore^  7  Law  J.  Dig.  451;  7  De 
Gex,  M.  &  G.  229.] 

Money  lent.  Plea,  Statute  of  Limitations.  The 
plaintiff,  for  the  purpose  of  taking  the  case  out  of 
the  Statute  of  Limitations,  produced  the  following 
letters,  written  by  the  defendant  to  the  plaintiff: — 
^  I  shall  repeat  my  assurance  of  the  certainty  of 
your  being  repaid  your  generous  loan.  Let  matters 
remain  as  they  are  for  a  short  time  longer  and  all 
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will  be  right.  The  works  I  have  been  appointed  to, 
but  owing  to  a  dispute  about  a  right  of  passage,  they 
are  not  as  yet  worked  with  a  full  complement  of 
labour/*  And,  again,  '*So  far  from  deeming  you 
importunate,  I  look  upon  your  forbearance  as  very 
great  indeed.  Bear  with  me  a  little  while  longer, 
and  all  will  be  right.  Things  are  going  on  iavourably 
at  present;  rest  assured  of  my  resolve  to  respond  to 
your  call  as  soon  as  it  becomes  practicable**: — 
Held,  that  this  was  not  a  conditional,  but  an  absolute 
promise  to  pay.  Collis  v.  jStadk,  26  Law  J.  Rep. 
(N.s.)  Exch.  138;  1  Hurl.  &  N.  605. 

The  pUuntiff,  having  repaired  some  cottages  for  the 
defendant,  sent  him  his  bill,  and  in  answer  the  de- 
fendant wrote  thus : — **  I  have  received  your  bill. 
It  does  not,  I  think,  specify  sufficiently  to  which 
cottages  the  work  is  done.  I  shall  feel  obliged  if  you 
will  more  particularly  explain,  and  take  your  agree- 
ments to  Mrs.  H  (the  defendant*s  agent).  It  is  my 
wish  to  settle  your  account  immediately,  but  being 
at  a  distance,  I  wish  everything  very  explicit  and 
correct  I  have  asked  Mrs.  H  to  mark  the  agree- 
ments, and  send  them  to  me,  and  I  will  return  them 
by  first  post,  with  instructions  to  pay,  if  correct" : — 
Held,  that  the  letter  was  a  sufficient  acknowledgment 
of  a  debt  to  take  the  case  out  of  the  Statute  of 
Limitations.  SidvfeUy.  Maaont  26  Law  J.  Rep.  (N.s.) 
Exch.  407;  2  Hurl.  8e  N.  806. 

In  ejectment,  the  question  being,  whether  the 
plaintiff  is  barred  by  the  Statute  of  Limitations,  or 
whether  the  effi^ct  of  the  statute  has  been  prevented 
by  a  tenancy  at  will  created  between  him  and  the 
defendant,  a  letter,  written  within  twenty  years  of 
action,  to  the  plaintiff,  by  the  defendant's  land  agent 
or  rent  receiver,  inquiring  on  what  terms  the  plain- 
tiff  will  let  the  property, — Held,  not  to  be  an  ac- 
knowledgment of  tenancy  within  the  4th  section  of 
the  statute,  not  being  by  the  "  party  in  possession  "; 
and,  qweref  whether  it  was  admissible  in  evidence 
at  all,  as  amounting  to  a  mere  inquiry.  And  although, 
in  an  ordinary  case  it  might,  coupled  with  Huhsequent 
possession,  be  evidence  of  a  tenancy, — Held  (diaaeH' 
tienle  Marling  B.).,  not  to  be  so  where  the  parties 
were  tenants  in  common,  so  thnt  the  defendant's 
possession  would  have  been  lawful,  independent  of 
any  consent  on  the  part  of  the  plaintiff.  Semhle — 
that  to  prove  a  tenancy  at  will  under  the  statute,  it 
is  not  sufficient  that  there  has  been  a  tacit  acquies- 
cence by  the  owner  in  an  occupation  by  another, 
but  that  there  should  appear  to  have  been  some 
actual  assent  to  it,  or  a  rec(^nition  of  it  as  a  tenancy. 
Ley  V.  PtteTy  27  Law  J.  Rep.  (n.s.)  Exch.  209;  8 
Hurl.  &  N.  101. 

A  letter,  the  effect  of  which  is,  that  the  writer  is 
not  certain  whether  the  debt  is  owing,  and  will  have 
the  matter  examined  into^  is  not  a  sufficient  acknow- 
ledgment in  writing  to  take  the  case  out  of  the  Sta- 
tute of  Limitations,  notwithstanding  that  it  contains 
expressions  of  regret  that  the  debt  should  have  been 
left  so  long  unpaid.  But  a  letter  not  in  itself  suffi- 
cient to  bar  the  statute  may  be  left,  with  other  evi- 
dence, to  the  jury,  upon  the  question,  whether  there 
have  been  payments  or  deliveries  of  goods,  in  part 
satisfaction  of  the  debt,  within  the  six  years.  It  will 
be  a  question  for  the  jury  whether  the  payments  or 
deliveries  of  goods  were  made  and  received  on  ac- 
count of  the  particular  debt  sued  for.  And  where 
the  action  is  by  an  executor,  who  has  also  claims  due 


to  himself  in  his  own  right,  it  will  bo  for  the  jury 
whether  the  payments  were  upon  account  of  the 
debt  doe  to  the  testator,  or  to  the  executor  in  bis 
own  right.  CoUmBon  v.  Jfoiyewon,  27  Law  J.  Rep. 
(n.s.)  Exch.  305. 

If  a  person  through  whom  the  defendant  in  an 
action  of  ejectment  claims,  has,  in  an  answer  sworn 
by  him  to  a  bill  filed  by  the  plaintiff  in  reference  to 
the  same  property,  acknowledged  the  title  of  the 
plaintiff,  within  twenty  years  of  the  time  of  the 
action  being  brought,  such  acknowledgment  will  be 
evidence  against  the  defendant,  and  will  operate  as 
a  bar  to  the  Statute  of  Limitations,  under  3  &  4 
Will.  4.  c.  27.  s.  14.  Ooode  v.  Job,  28  Law  J.  Rep. 
(n.8)Q.B.  1;  1  Eft  E.  6. 

A  petition  to  the  Court  of  Bankruptcy,  under  tha 
7  &  8  Vict.  c.  70,  signed  by  an  insolvent,  in  which 
he  states  that  he  is  unable  to  meet  his  engagements, 
and,  after  setting  out  his  debts,  &c.,  proposes,  for 
the  future  payment  or  compromise  of  his  debts  and 
engagements,  to  assign  all  his  estate  and  effects  to 
be  applied,  as  far  as  they  will  extend,  in  full  satis- 
faction thereof,  is  not  an  acknowledgment  of  a  debt 
set  out  in  the  schedule  sufficient  to  take  the  case 
out  of  the  operation  of  the  Statute  of  Limitations. 
Everdi  V.  RoberUon,  28  Law  J.  Rep.  (h.s.)  Q.B.  23; 
1  £.  &  E.  16. 

In  order  to  take  a  debt  relied  upon  in  a  set-off 
out  of  the  Statute  of  Limitations,  the  defendant 
gave  in  evidence  a  letter  written  by  the  plaintiff  to 
a  third  person,  in  which  the  plaintiff  stated  an  ac- 
count shewing  the  existence  of  the  debt,  but  also 
shewing  that  a  balance  was  due  to  himself,  and  pro- 
posing that  the  matter  should  be  arranged  upon 
payment  by  the  defendant  of  502.  The  proposed 
arrangement  was  not  acceded  to : — Held,  that  there 
was  no  acknowledgment  of  the  debt  from  which  a 
promise  to  pay  could  be  inferred,  and  that  there- 
fore the  operHtion  of  the  Statute  of  Limitations  was 
not  barred.  Francis  v.  Hawkesley,  28  Law  J.  Rep. 
(x.s.)  Q.B.  370. 

A  debtor,  in  reply  to  a  letter  containing  a  state- 
ment of  accounts,  wrote :  "  I  am  ashamed  the  ac- 
count has  stood  so  long.  I  must  beg  to  trespan  on 
your  kindness  a  short  time  longer,  till  a  turn  in  trade 
takes  place:** — Held,  assuming  the  letter  to  have 
been  written  before  the  debt  was  barred  by  the  Sta- 
tute of  Limitations,  that  it  was  a  sufficient  acknow- 
ledgment to  take  the  case  out  of  the  statute.  Com' 
forth  V.  SmUhard,  29  Law  J.  Rep.  (h.b.)  Exch.  228; 
5  Hurl.  &  N.  13. 

The  defendant  being  called  upon  by  a  creditor 
(the  holder  of  two  promissory  notes  for  5102.,  more 
than  six  years  overdue)  for  a  statement  of  his  afifairs, 
made  out  an  account,  in  which  the  notes  were  in« 
serted  as  a  debt  for  which  he  was  liable: — Held, 
a  sufficient  acknowledgment  within  the  9  Geo.  4. 
c.  14.  8. 8.  to  take  the  case  out  of  the  Statute  of 
Limitations.  Holmes  v.  McLckrellf  3  Com.  B.  Rep. 
N.S.  789. 

An  admission  of  a  debt  made  to  a  person  who  at 
the  mme  time  signed  a  paper  purporting  to  be  a 
discharge  of  the  debt,  is  not  a  sufficient  acknowledg- 
ment of  the  debt  to  prevent  the  operation  of  the 
Statute  of  Limitations,  though  the  discharge  was 
inoperative  in  itself,  and  was  given  upon  a  condition 
which  the  defendant  failed  to  obserye.  Goate  v. 
Cfoate,  I  Hurl.  &  N.  29. 
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In  1847,  the  plaintifib,  who  were  aolicitonjlentto 
the  defendant  100/.  on  a  mortgage,  40/.  on  a  pro- 
miflsory  note,  and  they  had  also  a  claim  against  him 
fur  costs.  In  1857,  the  defendant  wrote  to  the 
plaintiffii  as  follows: — **Sept.  26.  I  wish  to  inform 
you  that  I  received  yours  this  morning.  I  am  going 
to  leave  my  situation  on  the  Ist  of  November,  and 
when  the  policy  is  paid  on  the  29th  of  October,  I 
hope  that  you  will  have  the  whole  of  your  accounts 
Teady  for  me,  as  I  hope  to  be  with  you  on  that  day.** 
— ^*'Oct.  25.  Mr.  V,  when  here  on  Saturday,  stated 
that  the  amount  due  against  me  was  about  280/. 
Of  course  this  includes  the  100/.  and  interest  that  I 
had  some  years  since,  and  the  40/.  promissory  note 
that  I  jointly  signed  with  the  late  Mr.  B.  Of  course 
you  are  aware  that  you  have  25/.  to  my  credit  that 
Mr.  Y  paid  over  when  he  could  not  complete  the 
purchase  of  the  property  in  the  High  Street:" — Held, 
a  sufficient  acknowledgment  of  the  debt  to  take  the 
case  out  of  the  Statute  of  Limitations.  Qodwin  v. 
CuUey,  4  Hurl.  &  N.  373. 

A  bond  was  executed  in  1821,  and  the  obligee 
having  claimed  against  the  estate  of  the  surety  in  the 
bond  more  than  twenty  years  ailer  the  debt,  it  was 
held,  that  an  acknowledgment  of  the  debt,  in  the 
answer  of  the  executrix  of  the  surety,  was  sufficient 
to  take  the  case  out  of  the  Statute  of  Limitations. 
Moodie  v.  BannUler,  28  Law  J.  Rep.  (n.s.)  Chanc. 
881;  4  Drew.  432. 

The  Statute  of  Limitations,  in  the  absence  of  fraud, 
applies  to  an  action  or  suit  brought  by  a  client 
against  his  solicitor.  An  acknowledgment  of  a  debt 
contained  in  a  letter  from  one  partner  to  another 
undertaking  to  assign  to  the  latter  the  debts  and  lia^ 
bilities  of  the  firm  upon  his  satisfying  debts  due  to  a 
person  named  in  the  letter  and  others,  "obtaining  a 
release  of  my  liabilities  in  respect  of  such  debts,*'— 
Held,  not  to  amount  to  a  promise  to  pay  the  debts, 
and  therefore  not  to  take  the  debts  out  of  the  Statute 
of  Limitations.  In  re  Mindmarsh,  1  Dr.  &  Sm.  129. 

(6)  Part  Payment. 

It  is  questionable  whether  even  an  absolute  pro- 
mise by  a  debtor  that  he  **will  not  take  advantage 
of  the  Statute  of  Limitations  to  withhold  payment 
of  the  debt,**  amounts  to  a  promise  to  pay  the  debt, 
but,  at  all  events,  when  it  is  coupled  with  other  ex- 
pressions shewing  that  an  absolute  promise  to  pay 
the  debt  was  not  intended, it  will  not  be  so  construed; 
and  where  the  debtor  added  that  he  was  not  able  to 
pay,  and  that  in  the  event  of  an  anticipated  increase 
of  income,  he  might  propose  some  satisfitctory  ar- 
rangement,— Held, that  the  acknowledgment  did  not 
import  an  absolute  promise  to  pay,  but  only  a  con- 
ditional promise  to  propose  some  satisfoctory  arrange- 
ment, which  might  not  be  for  payment  of  money,  or 
might  be  for  its  payment  by  instalmenta,  ranging  over 
any  period  of  time  more  or  less  protracted ;  and  that, 
therefore,  ijt  was  not  sufficient  to  take  the  case  out 
of  the  statute.  Jtackham  v.  Marriott,  25  Law  J, 
Rep.  (n.s.)  Exch.  324;  1  Hurl.  &  N.  234:  affirmed 
in  Elxchequer  Chamber,  26  Law  J.  Rep.  (n.s.)  Exch. 
315. 

If  two  parties  meet  and  go  through  their  accounts, 
and  the  one  admits  that  there  is  a  balance  due  from 
him,  and  pays  a  sum  of  money  to  the  other  as  part 
of  that  balance,  the  payment  takes  the  account  out 
of  the  operation  of  the  Statute  of  Limitations^  though 


no  precise  sum  is  settled  and  agreed  to  between  the 
parties  as  the  balance,  before  the  payment.  WaOcer 
T.  BuUer,  25  Law  J.  Rep.  (h.8.)  Q.B.  377;  6  £.  & 
B.  506. 

The  19  &  20  Vict  c.  97.  a.  1 4.  is  retrospective,  and 
a  payment  on  account,  by  one  co-debtor  within  six 
years  of  suit,  although  made  before  that  act,  is  no  bar 
to  the  Statute  of  Limitations,  as  against  the  other: 
so  held,  on  the  authority  of  Thampton  v.  Waitkman, 
Jackion  v.  WooUey,  27  Law  J.  Rep.  (n.s.)  Q.B.  181; 
8  £.  &  B.  778. 

The  circumstance,  that  the  payment  on  account 
by  one  co-debtor  was  made  with  the  mere  knowledge 
and  consent  of  the  other,  gives  no  greater  eifect  to 
the  payment  as  against  the  latter.     Ibid. 

Where  a  payment  has  been  made  (of  interest  or 
principal)  on  a  prominory  note  by  one  of  the  co- 
contractors,  before  the  passing  of  the  statute  1 9  &  20 
Vict.  c.  97,  an  action  may  be  maintained  by  the 
holder  of  the  note  against  any  other  of  the  co-con- 
tractors within  six  years  after  such  payment,  notwith- 
standing section  14.  of  that  statute,  as  that  section 
has  no  retrospective  effect.  Jackicn  v.  Woolly  (Ex. 
Ch.),  27  Law  J.  Rep.  (n.8.)  Q.B.  448 ;  8  £.  &  B. 
778 :  affirming  the  judgment  below. 

S,  indebted  to  bankers  in  1826,  assigned  to  them 
an  annuity  of  20/.  a  year  payable  during  three  lives 
and  the  lives  and  life  of  the  survivors  and  survivor, 
for  securing  200/.,  part  of  his  balance.  S,  in  1 828, 
mortgaged  to  them  the  equity  of  redemption  of  a 
leasehold  estate  for  securing  his  general  balance  of 
1,500/.  Interest  was  paid  on  the  mortgage  up  to 
1832,  first  to  the  bankers  (who  became  bankrupt  in 
1828),  and  afterwards  to  their  assignees;  and  who 
respectively  received  the  annuity  until  1847»  when 
the  annuity  expired,  and  the  money  thus  received 
was  more  than  enough  to  pay  the  200/.  In  1834 
the  first  mortgagee  of  the  leasehold  estate  had  entered 
into  possession  of  the  mortgaged  property,  and  re- 
mained in  possession.  In  1853  S  filed  his  bill  against 
the  mortgagee  for  redemption,  and  the  assignees  were 
made  parties  to  the  suit : — Held,  (affirming  a  decision 
of  one  of.  the  Vice  Chancellors,)  that  the  payments 
of  the  annuity  having  exceeded  the  200/.,  must  be 
taken  to  have  been  made  in  reduction  of  the  general 
balance  due  on  the  mortgage,  and  having  been  made 
within  twenty  years,  the  same  took  the  case  out  of 
the  operation  of  the  Statute  of  Limitations,  3  &  4 
Will.  4.  c.  27.  Staley  v.  BwrreU,  26  Law  J.  Rep. 
(n.s.)  Chanc.  821. 

(c)  Payment  of  Interest. 

The  defendant,  in  order  to  obtain  an  advance  of 
money,  gave  a  promissory  note  to  H,  a  customer  of 
the  plaintiffs,  who  were  banker?.  H  indorsed  the 
note  to  the  plaintiffs  on  obtaining  the  money,  with 
which  he  was  debited  by  them.  The  defendant  was 
debited  by  H  with  the  amount,  and  H  had  paid  in- 
terest on  the  note  to  the  plaintiffs  within  six  years: 
— Held,  that  these  pa}  ments  did  not  take  the  note 
out  of  the  statute  as  against  the  defendant,  H  not 
being  bin  agent  for  that  purpose.  Harding  v.  Edge' 
eumhe,  28  Law  J.  Rep.  (n.s.)  Exch.  313. 

A  B  owed  C  D  three  sums  on  three  several  pro- 
missory notes,  dated  respectively  in  1839, 1840, 1841. 
In  1846  C  D  applied  for  interest,  and  A  B  paid  5/. 
on  account  of  interest  generally ;  and  a  few  days 
afterwards,  C  D,  without  the  knowledge  or  concur- 
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rence  of  A  B,  made  a  memorandum  on  the  note  of 
1841,  that  the  payment  had  been  made  on  account 
of  interest  thereon.  At  the  time  of  thia  payment 
two  of  the  notes  were  barred  by  the  statute: — Held, 
upon  appeal,  reversing  the  order  below,  that  the  pay- 
ment of  the  interest  generally  could  not  be  referred 
exclusively  to  the  two  notes  that  were  barred,  but 
must  be  referred,  either  to  the  three  notes,  or  to  the 
one  not  barred ;  and,  in  either  view,  the  effect  of  the 
payment  was  to  take  the  note  of  1841  out  of  the 
statute.  Ndsh  v.  Hodgson,  25  Law  J.  Rep.  (n.s.) 
Chanc.  186 ;  6  De  Gex,  M.  &  G.  474:  reversing  23 
Law  J.  Rep.  (n.s.)  Chanc.  780;  Kay,  650. 

Semble — the  appropriation  by  the  creditor,  without 
the  knowledge  or  consent  of  the  debtor,  will  not,  per 
M,  furnish  sufficient  ground  for  raising  against  the 
debtor  a  new  promise  to  pay.     Ibid. 

Where  a  payment  is  made  by  a  debtor  on  account 
generally,  the  Court  will  not  reefer  it  to  a  debt  barred 
by  the  statute,  if  it  can  be  attributed  to  any  debt  not 
so  harred'— per  Lord  Chancellor.     Ibid. 

A  B  died  indebted  on  a  bond  in  which  the  heirs 
were  bound,  and  having  devised  his  real  estates  in 
strict  settlement.  The  devisee  for  life  entered  into 
possession,  and,  after  keeping  down  the  interest  on 
the  bond  for  above  twenty  years,  died,  and  thereupon 
the  tenant  in  tail  in  remainder  came  into  possession : 
— Held,  (reversing  the  decision  of  one  of  the  Vice 
Chancellors,)  that,  under  the  3  &  4  Will.  4.  c.  42.  s.  5, 
the  payment  of  interest  by  the  tenantfor  life  prevented 
the  Statute  of  Limitations  from  barring  the  action 
against  those  in  remainder.  JRoddam  v.  Morley,  26 
I^w  J.  Rep.  (n.8.)  Chanc.  438  ;  1  De  Gex  &  Jo.  1 : 
25  Law  J.  Rep.  (n.s.)  Chanc.  329;  2  Kay  &  J.  336. 

Held,  also  (agreeing  with  the  Vice  Chancellor), 
that  a  bond  debt  is  not  a  charge  upon  or  payable 
out  of  land  within  the  3  &  4  Will.  4.  c.  27.  s.  40.    Ibid. 

(d)  Equity  of  the  StaltUe. 

Where  an  action  of  debt,  commenced  within  six 
years  from  the  cause  of  action  accruing,  abated  by 
the  death  of  the  defendant,  and  delay  occurred  in 
taking  out  administration  to  the  defendant,  and  the 
plaintiff  commenced  a  fresh  action  after  the  six  years, 
but  within  four  months  from  the  date  of  the  adminis- 
tration,— Held,  that  the  action  was  brought  within 
due  time,  either  according  to  the  equitable  construc- 
tion of  the  4th  section  of  the  Statute  of  Limitations, 
21  Jar.  1.  c.  16,  or  according  to  the  principle  of  the 
old  writ  by  journeys  account8.  Ourleuns  v.  Mort^ 
ington  (Ex.  Ch.),  27  Law  J.  Rep.  (n.s.)  Q.B.  439: 
affirming  the  judgment  below,  26  Law  J.  Rep.  (n.s.) 
Q.B.  181;  7  E.  &B.  283. 

Where  an  action  on  a  money  bond  abates  by  the 
death  of  the  defendant  and  no  personal  representa- 
tive is  appointed  for  twenty  years,  but  after  that  time 
letters  of  administration  are  granted,  a  fresh  action 
may  notwithstanding  the  lapse  of  time  be  maintained 
on  the  bond  against  the  administrator,  if  commenced 
within  a  year  after  his  appointment,  as  according  to 
the  equitable  construction  put  upon  the  statute,  3  & 
4  Will.  4.  c.  42.  s.  3.  adopted  by  analogy  from  the 
statute  21  Jac.  1.  c.  16,  the  right  of  action  is  not 
in  such  case  barred.  Sturgis  v.  Darell  (Ex.  Ch.), 
29  Law  J.  Rep.  (n.s.)  Exch.  472:  affirming  the 
judgment  below,  28  Law  J.  Rep.  (n.s.)  Exch.  866 ; 
4  Hurl.  &  N.  622. 


LOAN  SOCIETIES. 

[The' 3  &  4  Vict  c  110.  continued  and  the  Laws 
relating  to  Loan  Societies  amended  by  21  Vict.  c.  19. 
— And  see  Friendly  and  other  Societies.] 


LOCAL  GOVERNMENT  ACTS. 

[See  Metropolis  Local  Management — Pdbuc 
Health — Towns  Impboyehsnt  Acts.] 

A  local  act  for  lighting,  watching,  and  improving 
a  town,  vested  powers  in  Commissioners,  and  declared 
that  no  person  should  be  qualified  to  act  as  a  Com- 
missioner who  should  be  concerned  or  interested, 
either  directlv  or  indirectlv,  in  anv  contract  or  bar- 
gain  for  furnishing,  supplying  or  selling  any  article, 
matter  or  thing,  to  be  employed  or  made  use  of  for 
the  several  purposes  of  the  act,  and  imposed  a  penalty 
on  any  person  acting  as  a  Commissioner  not  being 
duly  qualified,  or  being  disqualified.  A  declaration 
for  a  penalty  under  the  act  alleged  that  the  defendant 
became  a  Commissioner,  and  that  whilst  such  Com- 
missioner, being  directly  concerned  and  interested  in 
a  certain  then  existing  contract  theretofore  made  by 
the  defendant  with  the  then  Commissioners  for  the 
sale  by  the  defendant  of  a  certain  plot  of  land  of 
the  defendant,  to  be  used  for  the  purposes  of  the  act, 
viz.,  for  improving  one  of  the  streets  of  the  town, 
acted  as  a  Commissioner  in  the  execution  of  the  act: 
— Held,  on  demurrer,  that  the  declaration  disclosed 
no  cause  of  action.  WooUey  v.  Kay,  25  Law  J. 
Rep.  (n.s.)  Exch.  351;  1  Hurl.  &  N.  307. 

By  a  local  act,  no  person  shall  be  qualified  to  be 
elected  a  Commissioner  under  the  act,  unless  at  the 
time  of  his  being  elected  he  shall  be  rated  in  the 
rate  made  for  the  relief  of  the  poor  of  a  certain 
township.  E's  name  was  not  in  the  last  rate  made 
previously  to  the  election  at  the  time  it  was  allowed, 
but  he  came  into  occupation  of  premises  after  the 
rate  was  made,  and  his  name  was  inserted  in  the 
rate-book,  under  the  17  Geo.  2.  c.  38.  s.  12,  before  the 
day  of  election: — Held,  that  he  was  not  rated  within 
the  meaning  of  the  local  act,  and  therefore  was  not 
qualified.  The  Queen  v.  Eddowea,  28  Law  J.  Rep. 
(n.s.)  Q.B.  84;  1  E.  &  E.  830. 

A  meeting  was  duly  held  for  the  purpose  of  con- 
sidering whether  the  ratepayers  of  M  would  adopt 
the  Local  Government  Act,  1858.  A  resolution  was 
moved  and  seconded  in  favour  of  the  adoption,  and 
the  chairman  of  the  meeting  declared  that  it  was 
carried.  An  appeal  was  presented  to  the  Secretary 
of  State  for  the  Home  Department,  and  he  decided 
that  the  resolution  had  been  carried,  and  that  the 
vote  of  the  meeting  was  valid: — Held,  upon  an 
application  for  a  mandamus  to  compel  the  summon- 
ing officer  to  cause  a  poll  of  the  ratepayers  to  be 
taken,  for  the  purpose  of  ascertaining  whether  the 
act  should  be  adopted,  that  the  matter  had  been 
determined  by  the  Secretary  of  State,  and  that  this 
Court  could  not  interfere.  Ex  parte  Bird,  28  Law 
J.  Rep.  (N.&)  Q.B.  228. 


LODGING  HOUSES. 

[Doubts  as  to  the  application  of  **  The  Common 
Lodging  Houses  Acts"  to  Ireland  removed,  and  the 
Provisions  of  the  same,  so  far  as  they  relate  to  Ire- 
land, amended  by  23  Vict.  c.  26.  J 
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There  is  do  dutj  on  the  part  of  a  lodging>hoiue 
keeper  to  take  care  of  his  lodger^  goods ;  and  there- 
fore, in  the  absence  of  any  misfeasance  by  him,  he 
IS  not  responsible  for  a  loss  arising  ftom  neglect  to 
take  such  care  of  his  house  as  a  prudent  owner 
would  take,  or  from  the  wrongful  act  of  a  stranger, 
to  whom,  with  the  licence  of  the  lodger,  according 
to  the  usage  between  landlord  and  tenant,  he  had 
shewn  the  apartments  for  the  purpose  of  letting 
them,  after  the  expiration  of  the  lodger's  tenancy. 
Bolder  t.  Soulby,  29  Law  J.  Rep.  (n.b.)  C.P.  246; 
8  Com.  B.  Rep.  N.S.  254. 


LUNATIC. 

[The  Lunatic  Asylums  Act  amended  by  19  &  20 
Vict  c.  87. — The  Acts  relating  to  Lunatic  Asylums 
in  Ireland,  so  fiir  as  relates  to  Superannuations, 
amended  by  19  &  20  Vict.  c.  99.— The  Care  and 
Treatment  of  Lunatics,  and  the  Maintenance  and 
Regulation  of  Lunatic  Asylums  in  Scotland,  regu- 
lated and  provided  for  by  20  &  21  Vict  c.  71.— The 
Act  of  the  last  session,  for  the  Regulation  of  the 
Care  and  Treatment  of  Lunatics,  and  for  the  Provi- 
sion, Maintenance  and  Regulation  of  Lunatic  Asy- 
lums, in  Scotland,  amended  by  21  &  22  Vict.  c.  89. 
—Better  Provision  for  the  Custody  and  Care  of  Cri- 
minal Lunatics  made  by  23  &  24  Vict.  c.  75.J 


(A 

(B) 

C) 


(D 

(E) 

(F) 

(Q) 
(H) 


Jurisdiction. 

contraots  and  conybtavobs. 

Maintenance. 

Applicaium  of  Property  for. 

JutUces  Orders  for. 
Committee. 
Superseding  Commission. 
Trustee. 
County  Asylum. 
Practice. 


n 


(A)  Jurisdiction. 


Several  persons  were  joint  tenants  in  tail  in  pos- 
session of  an  undivided  share  of  lands.  One  of  them 
was  a  lunatic  A  suit  was  instituted  for  partition, 
in  which  the  lunatic,  by  the  committee  of  her  estate, 
was  a  defendant  and  appeared.  The  chief  clerk,  by 
his  certificate,  allotted  the  hinds  in  severalty,  and 
one  of  the  Vice  Chancellors,  at  the  hearing  upon 
further  consideration,  decreed  partition  and  made 
an  order  in  the  suit,  and  also  under  the  Trustee  Act, 
1850  (13&  14  Vict.  c.  60).  for  the  purpose  of  effec- 
tuating the  decree,  by  which  he  declared  the  lunatic 
a  trustee  of  certain  hereditaments.  Application  by 
petition  was  made  to  the  Lords  Justices  to  enable 
the  order  of  the  Vice  Chancellor  to  be  carried  into 
effect,  and  their  Lordships,  on  the  committee  stating 
his  opinion  that  the  partition  would  be  for  the  benefit 
of  the  lunatic,  made  an  order,  entitled  in  the  suit,  in 
the  lunacy,  in  the  matter  of  the  Trustee  Act,  1 850, 
and  of  the  Lunacy  Regulation  Act  (16  &  17  Vict. 
c.  70.),  directing  the  decree  to  be  carried  into  effect, 
and  that  the  committee  should  execute  a  conveyance 
of  the  land  vested  in  the  lunatic.  In  re  Bloomar,  27 
Law  J.  Rep.  (n.b.)  Chanc.  173;  2  De  Oex  &  J.  B%, 

A  lunatic  being  tenant  in  tail  of  an  undivided 
share  of  an  estate,  a  decree  for  partition  was  made, 
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which  directed  that  the  lunatic's  costs  should  be 
raised  by  mortgage  of  the  land  allotted  to  her  in 
severalty.  On  the  completion  of  the  partition  the 
lands  allotted  to  the  lunatic  were  conveyed  to  her 
simply  in  tail,  without  any  provision  for  raising  the 
costs: — Held,  by  the  Lords  Justices  sitting  in  lunacy, 
that  they  had  no  jurisdiction  to  authorise  the  com- 
mittee to  mortgage  the  land  for  the  purpose  of 
raising  the  costs.  In  re  Bloomcur^  2  De  Gez,  F.  & 
J.  164. 

Jurisdiction  of  the  Court  to  entertain  a  suit  insti- 
tuted in  the  name  of  a  person  of  weak  mind  by  a 
next  friend.    Light  v.  Lights  25  Beav.  248. 

Decree  made  in  such  a  suit  for  the  protection  of 
the  plaintiffiB  property,  and  liberty  given  to  apply 
in  lunacy  as  to  its  appUcation.    Ibid. 

(B)  Contracts  and  Conybyances. 

Under  a  commission  of  lunacy,  A  B  was,  in  1862, 
found  lunatic  since  May  1846.  In  1847  A  B  had, 
by  attorney,  surrendered  copyhold  lands,  of  which 
she  was  tenant  in  tail,  and  accepted  an  admittance 
in  fee  simple.  In  a  creditors*  suit  to  administer 
A  B*s  estate  after  her  death,  one  of  the  Vice  Chan- 
cellors held  that  the  entail  was  effectually  barred, 
and  that  the  lands  were  available  for  her  debts; 
but,  upon  appeal,  it  was  held,  that  the  entail  was 
not  effectually  barred  by  reason  of  the  lunacy;  that 
the  finding  under  the  commission  was  primd  facie 
evidence  of  the  lunacy,  but  that  A  B  having,  pre- 
vious to  her  death,  obtained  leave  to  traverse  the 
inquisition,  the  creditors  were  entitled  to  an  issue  to 
try  the  question  of  A  B'b  competency  when  the 
entail  was  purported  to  be  barred.  Elliott  v.  /noe, 
26  Law  J.  Rep.  (n.8.)  Chanc.  821 ;  7  De  Oex,  M.& 
G.  475. 

(C)  Maintbnahcb. 

(o)  ApplicaUon  of  Property  for. 

An  idiot,  aged  twenty-nine,  not  found  lunatic  by 
inquisition,  lived  with  a  brother  and  sister.  The 
income  of  his  property  was  about  220/.  per  annum. 
Of  the  capital  a  sum  of  4,446/.  3/.  per  cent,  consols 
had  been  paid  by  trustees  into  court  under  the 
Trustees*  Relief  Act.  The  brother,  as  the  next 
friend  of  the  idiot,  petitioned  for  payment  of  the 
dividends  of  the  fund  to  them  (the  brother  and  sister) 
so  long  as  the  idiot  should  reside  with  them.  Their 
Lordships  did  not  require  a  commission  to  be  issued ; 
but  granted  the  prayer  of  the  petition,  the  brother 
and  sister  giving  an  undertaking  to  apply  the  divi- 
dends for  the  benefit  of  the  idiot.  In  re  Burke,  29 
Law  J.  Rep.  (n.s.)  Chanc.  608;  2  De  Oex,  F.  &  J. 
124. 

The  Court  ordered  a  sum  of  stock  standing  to  the 
account  of  a  woman,  aged  sixty-two,  a  lunatic,  but 
not  so  found  by  inquisition,  to  be  invested  in  the 
purchase  of  a  government  annuity  in  her  name  and 
for  her  life,  and  to  be  paid  to  a  person  named  until 
further  order,  he  undertaking  to  apply  the  same  for 
her  maintenance  and  support.  In  re  Ward:  SekuUee 
▼.  Ward,  Vallanoe  ▼.  Ward,  29  Law  J.  Rep.  (n.s.) 
Chanc.  784. 

An  order  cannot  be  made  for  the  maintenance  of 
a  lunatic  not  found  so  by  inquisition,  unless  pro- 
ceedings have  been  taken  fbr  placing  the  property 
under  the  administration  of  the  Court  of  Chancery. 
In  re  Tayler,  2  De  Oex,  F.  &  J.  125. 
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Where  a  person  of  unaoimd  miiid  has  been  main- 
tained in  a  lunatic  asylum  by  his  pariah,  a  portion 
of  the  capital  of  a  fund  belonging  to  him  which  had 
been  paid  in  under  the  Trustees*  Relief  Act,  ordered 
to  be  applied  in  defraying  the  past  chaiges  of  the 
parish.    Bt  JBucldey's  Tritt,  Johns.  700. 

Whether,  under  the  aboTo  circumstances,  Justices 
have  jurisdiction  to  order  seizure  of  capital  or  only 
of  income — Qitcere.     Ibid. 

The  Court  has  a  discretion  to  order  such  repayment 
or  not,  as  it  may  think  most  for  the  benefit  of  the 
lunatic.    Ibid. 

(6)  JuiHccM  Order  for. 

The  wife  of  a  man  who  had  a  settlement  in  T, 
but  who  was  resident  in  L,  having  acquired  the  status 
of  irremovability  by  five  years*  residence  there,  being 
on  a  visit  in  W  became  insane,  and  was  sent  by  the 
relieving  officer  of  W  to  an  asylum,  and  an  order 
was  subsequently  made  upon  L  as  the  parish  from 
which  she  was  irremovable,  for  the  expenses  of  her 
conveyance  to  the  asylum  and  maintenance  therein : 
—Held,  that  the  order  was  properly  made  under 
section  102.  of  the  16  &  17  Vict.  c.  97,  notwithstand- 
ing that  the  lunatic  was  not  actually  resident  in  L 
at  the  time  when  she  was  sent  to  the  asylum.  The 
Owirdiant  amd  Overaeen  of  the  Poor  of  Leed»  v. 
ifu  Chtardiant  of  ths  Wak^/Uld  UmUrn  amd  the 
Overwttn  of  Wdkefidd,  26  Law  J.  Rep.  (sa)  Q.B. 
87;  7E.&B.258. 

Where  a  statement  of  the  grounds  of  adjudication 
required  to  be  sent  under  the  16  &  17  Vict.  c.  97. 
s.  107.  omitted  to  give  the  description  and  address 
of  ail  the  guardians  by  whom  it  was  signed, — Held, 
that  this  was  such  a  defect  as  the  Sessions  had  power 
to  amend  under  the  11  &  12  Vict.  c.  31.  s.4. 
Q^are — whether  lunacy  is  included  in  the  term 
"  sickness"*  in  the  9  &  10  Vict  c.  66.  s.  4,  so  as  to 
throw  on  the  common  fund  of  the  union  (under 
16  &  17  Vict  c.  97.  8.  202.)  the  expenses  of  a  pauper 
lunatic  removed  to  an  asylum  who  ultimately  proved 
to  be  curable.  The  Queen  ▼.  the  Ouardiane  cf  the 
Poor  of  the  Township  of  Manehetter,  26  Law  J. 
Rep.  (ir.s.)  M.C.  1 ;  6  £.  &  B.  919. 

Before  the  passing  of  the  9  &  10  Vict.  c.  66.  a 
pauper  who  had  resided  in  A  for  upwards  of  five 
years,  under  such  circumstances  as  to  give  the  status 
of  irremovability  suheequently  created,  was  taken  to 
the  workhouse  of  the  union.  When  there  the  ex- 
pense of  his  relief  was  charged  to  M,  another  parish 
in  the  same  union,  by  the  consent  of  the  guardian 
of  M,  under  the  erroneous  belief  that  he  was  settled 
in  M.  In  1847,  after  the  passing  of  the  7  &  8  Vict. 
c.  101,  he  was  removed,  under  an  order  signed  by  a 
Justice,  to  a  lunatic  asylum,  where  he  remained,  at 
the  charge  of  M,  until  1854,  when  the  charge  was 
transferred  to  the  common  fbnd  of  the  union,  and 
again  re-transferred  to  M.  No  order  adjudicating 
the  settlement  in  M  or  elsewhere  was  ever  obtained. 
The  auditor  charged  the  expense  of  the  lunatic,  as 
an  irremovable  pauper,  under  the  16  &  17  Vict. 
c.  97.  s.  102,  to  the  common  fund  of  the  union : — 
Held,  that  this  decision  was  correct,  notwithstanding 
the  payment  of  the  maintenance  by  M,  and  not- 
withstanding the  7^8  Vict  c.  101.  s.  56,  which 
enacts  that,  for  the  purpose  of  relief,  settlement  and 
removal,  the  workhouse  of  any  union  is  to  be  consi- 
dered as  situate  in  the  parish  to  which  each  poor 


penon  therein  is  chargeable.  The  Quem  v.  the 
Ouardiatu  qf  the  Poor  of  the  Weet  Ward  Ufd4m, 
26  Law  J.  Rep.  (h.8.)  M.C.  29;  7  E.  &  B.  21. 

A  lunatic  pauper  settled  in  I,  but  for  more  than 
five  years  resident  in  M,  which  was  a  township  main* 
taining  its  own  poor  not  in  a  union,  was  removed  to 
a  lunatic  asylum.  In  September  1851  orders  were 
made  adjudicating  the  settlement  of  the  pauper  to 
be  in  I,  and  directing  I  to  pay  the  expenses  of  main- 
tenance. After  the  passing  of  the  statute  16&17 
Vict.  c.  97»  I  refused  to  pay,  and  the  Justices  issued 
a  distress  warrant  on  the  former  order: — Held,  that 
the  warrant  of  distress  was  illegal,  that  the  order  of 
maintenance  on  I  was  annulled  by  the  statute  in 
question,  and  that  it  was  not  necessary  for  I  to  take 
any  steps  to  get  rid  of  the  order  of  maintenance, 
or  to  fix  the  liability  on  M.  Knowlee  v.  Tn^^ird 
(Kx.  Ch.),  26  Law  J.  Rep.  (n.8.)  M.C.  188;  7  £.& 
B.  152:  reversing  the  judgment  below,  26  Law  J. 
Rep.  (n.s.)  M.C.  51 ;  7  E.  &  B.  144. 

Where  the  order  of  adjudication  of  the  settlement 
of  a  pauper  lunatic  is  obtained  by  the  guardians  of 
a  union  on  behalf  of  a  township,  the  proper  persons 
to  sign  the  statement  of  the  grounds  of  adjudication, 
and  of  the  particulars  of  settlement  required  by 
section  107.  of  the  16  &  17  Vict.  c.  97,  are  the  over- 
seers of  the  township.  The  Qmeen  v.  the  InhMiamU 
qf  Beaton,  28  Law  J.  Rep.  (n.8.)  M.C.  181. 

Under  section  98.  of  16  &  17  Vict  c.  97.  the 
parish  of  A  obtained  an  order  upon  the  county  of  M 
for  payment  of  the  expenses  incurred  in  relation  to 
a  pauper  lunatic,  alleged  by  them  not  to  be  settled 
in  the  parish,  and  whose  settlement  they  alleged  could 
not  be  ascertained.  The  county  having  subsequently 
ascertained  that  the  lunatic  was  settled  in  A,  obtained 
an  order  of  Justices  adjudicating  the  settlement  in 
that  parish,  and  also  an  order  for  the  future  mainte- 
nance, 8ec  : — Held,  that  the  first  order  was  a  mere 
interim  order,  and  that  those  subsequently  made  at 
the  instance  of  the  county  were  not  bad,  by  reason 
of  the  first  having  been  made.  The  Chwrehwardetu 
and  Overaeere  of  All  Saints,  Poplar  v.  the  Clerk  of 
the  Peace  for  Middlesex,  29  Law  J.  Rep.  (h.8.) 
M.C.  186. 

A  borough  which  has  a  separate  Court  of  Quarter 
Sessions  and  a  gaol  and  a  lunatic  asylum  of  its  own, 
and  does  not  contribute  anything  towards  the  countj 
rate  in  respect  of  the  county  gaol  and  county  lunatic 
asylum,  or  the  maintenance  of  lunatics  therein,  but 
does,  under  the  statute  5  &6  Will. 4.  c.76.  8.11 7, 
contribute  to  the  county  rate  for  other  purposes,  is 
not  chargeable,  under  the  statute  18  &  19  Vict 
c  105.  s.  14,  with  the  maintenance  of  a  lunatic 
pauper  found  in  the  borough,  and  sent  to  the  borough 
asylum,  and  whose  place  of  settlement  cannot  be 
ascertained.  The  Qtiesn  ▼.  Baeehm  (Ex.  Ch.),  29 
Law  J.  Rep.  (n.s.)  M.C.  56:  affirming  the  judgment 
below,  27 Law  J.Rep.(N.8.)M.C.  181;  8E.&B.870. 

(D)  CoMHITTfiB. 

A  committee  of  a  lunatic  has  no  special  lien  upon 
the  estate,  after  the  death  of  the  lunatic,  for  money 
expended  by  him  on  his  behalf,  and  a  purchaser 
having  notice  of  the  claim  of  the  committee  is  no 
more  bound  to  see  to  the  application  of  the  purchase, 
money  than  if  he  bought  with  notice  of  simple  eon- 
tract  debts.  Jones  v.  Noyes,  28  Law  J.  Rep.  (n.8.) 
Chanc.  47. 
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A  power  for  the  appointment  of  new  tructees 
contained  in  a  settlement  became  vested  in  a  person 
who  had  been  found  lunatic  by  inquisition.  The 
committee  of  the  person  and  estate  petitioned,  under 
the  16  &  17  Vict.  c.  70.  for  leave  to  exercise  the  power 
for  him,  and  the  same  was  ordered.  In  re  Bowmer^  28 
Law  J.  Rep.  (m.8.)  Chaoc.  618;  3  De  6ex  &  J.  658. 

Form  of  order.    Ibid* 

A  lady  who  had  been  found  lunatic  obtained  leave 
to  traverse,  and  no  committee  was  appointed.  Her 
hosband,  who  had  petitioned  for  the  inquisition, 
having,  before  the  trial  of  the  traverse,  become  in- 
capable of  attending  to  business,  the  Court  appointed 
interim  committees  of  the  lady"^  person,  with  libertv 
to  take  such  proceedings  with  respect  to  the  traverse 
as  they  should  think  fit  Jn  re  Armiirong,  2  De 
Oex&J.123. 

(E)  SuPIBBBDINa  THE  COMJIISSIOir. 

A  person  had  been  duly  found  lunatic  by  inquisi- 
tion, but  before  a  committee  of  person  or  estate  had 
been  appointed,  and  before  any  report  as  to  his  estate 
had  been  made,  he  recovered  his  reason.  A  super- 
sedeas of  the  commission  was  ordered.  The  Court 
has  no  jurisdiction  to  order  the  party  who  sued  out 
the  inquisition  to  be  paid  his  costs  out  of  the  estate. 

In  re ,  alunaUe^  28  Law  J.  Rep.  (h.8.)  Chanc 

644;  4  De  Gex  &  J.  108. 

(F)  Tbustm. 

A  new  trustee  was  appointed  under  a  power  in 
a  settlement  in  the  place  of  a  trustee,  who  was  a 
lunatic.  An  order  was  made,  under  the  ISA  14 
Vict  c.  60,  for  vesting  the  estate  in  the  new  trustees, 
but  the  committee  of  the  lunatic^s  estate  had  not 
been  served.  The  Registrar  in  Lunacy  declined  to 
draw  up  the  order  without  such  service,  which  the 
Court  directed  to  be  made.  In  re  SoMmareB,  25  Law 
J.  Rep.  (N.8.)Chanc  575;  8  De  Oez,  M.  &  G.  390. 

A  settlement  contained  a  power  to  appoint  a  new 
trustee  in  case  any  trustee  should  become  incapable 
of  acting.  A  trustee  became  of  unsound  mind. 
Upon  petition,  under  the  Trustee  Act  1850  (18  &  14 
Vict  G.  60),  the  Court  made  an  order  for  appointing 
a  new  trustee,  and  empowering  the  continuing  trustee 
to  transfer  the  truHt  fund.  In  re  Cooper*9  SetUement^ 
25  Law  J.  Rep.  (n.8.)  Chanc.  685. 

(G)  CouKTT  Asylum. 

A  contract  for  the  sale  of  land  to  the  committee 
of  visitors  of  a  lunatic  asylum  may  be  approved  of  by 
the  Court  of  Quarter  Sessions  before  being  actually 
signed  by  the  parties,  if  it  can  be  identified  as  the 
contract  which  was  afterwards  entered  into.  The 
86th  section  of  the  Lunatic  Asylums  Act,  1853, 
incorporating  the  clauses  of  the  Lnnds  Clauses  Con- 
solidation Act,  1845,  with  respect  to  the  purchase  of 
lands  by  agreement  and  with  respect  to  the  pur- 
chase-money or  compensation  coming  to  parties 
having  limited  interests,  enables  the  parties  having 
limit^  interests  to  contract  with  the  committee  of 
visitors  for  the  sale  of  land,  although  the  committee 
of  visitors  have  no  compulsory  powers  of  purchasing. 
Deveniehy,  Brown,  26  Law  J.  Rep.  (r.b.)  Chanc.  28. 

(H)  Pbactici. 

[See  Practioi;  Sibtioi.] 

A  bill  was  filed  by  an  English  lunatic  resident  in 


Scotland,  and  by  his  ewraiUir  Umu  dulj  appointed 
in  Scotland,  praying  the  transfer  by  one  of  two  trat- 
tees  into  the  name  of  the  curator,  who  was  the  other 
trustee,  of  English  governmeqt  stock  standing  in  tho 
name  of  the  curator  and  his  co-trustee.  The  Court 
upon  motion  that  the  defendant  might  be  at  liberty 
to  make  a  transfer,  after  requiring  the  bill  to  be 
amended,  by  making  the  plaintiff  sue  by  his  "  cnr»- 
tor  and  next  friend,''  made  an  order,  by  consent  at 
upon  a  motion  for  a  decree.  Hetaing  v.  SiUkerUmd, 
25  Law  J.  Rep.  (n.s.)  Chanc.  687. 

The  priority  of  petition  for  a  commission  <lt 
Wmadoo  inquirendo  gives  a  primd  facie  right  to  the 
carriage  of  it  when  issued.  In  re  Woody  29  Law  J. 
Rep.  (H.B.)  Chanc.  54;  1  De  Oez,  F.  &  J.  142. 


MALICIOUS  INJURIES. 

[The  Act  relative  to  Malicious  Injuries  to  Propertj 
amended  by  23  Vict  c.  29.  J 


MALICIOUS  PROSECUTION. 
[See  CoNSPiBAOT.] 

(A)  Whbit    Aotioh   roB  maihtaikablb  *  n 

OIBBBAL. 

(B)  Rbasovablb  and  Pbobabli  Cavsb. 


(A)  Wbin  AcTioir  roB  XAurrAiirABLB  in 

aBWIBAL. 

In  an  action  by  an  execution  debtor  against  a 
creditor  for  maliciously  arresting  him  for  the  whole 
amount  recovered  by  the  judgment  whereas  part 
thereof  had  been  previously  satisfied,  the  declaration 
alleged  as  damage  that  the  plaintiff  was  always, 
after  he  was  taken,  and  during  his  detention,  able 
and  willing,  and  offered  to  pay,  and  was  finally  dis- 
charged from  imprisonment  and  discharged  the 
judgment  by  paying  the  smaller  sum,  and  by  reason 
of  the  premises  was  put  to  expense  for  his  mainte- 
nance during  his  detention  and  in  obtaining  hii  dis- 
charge : — Held,  that  special  damage  was  sufficiently 
alle^.  Jeninge  v.  I^orenee,  26  Law  J.  Rep.  (n.8.) 
C.P.  277;  2  Com.  B.  Rep.  N.S.  467. 

The  rule,  that  in  an  action  for  a  malicious  prose- 
cution the  plaintiff  is  bound  to  shew  a  termination 
of  the  proceedings  in  his  favour,  does  not  applj 
where  the  proceedings,  in  respect  of  which  the  action 
is  brought  are  ex  parte,  and  must  of  necessity  ter- 
minate unfavourably  to  the  plaintiff;  as  where  the 
defendant  maliciously  exhibits  articles  or  demands 
sureties  of  the  peace  against  the  plaintiff,  in  which 
cases  the  latter  has  no  opportunity  of  controverting 
the  oath  of  the  defendant  Steward  v.  Oromett,  29 
Law  J.  Rep.  (9.8.)  C.P.  170;  7  Com.  B.  Rep.  N.8. 
191. 

A  county  court  Judge  believing  that  the  plaintiff 
(one  of  the  litigants  in  a  cause  before  him)  had 
sworn  falsely,  when,  in  foot  he  had  only  spoken  the 
truth,  made  an  order,  under  the  14  &  16  Vict  c.  100. 
B.  19,  directing  him  to  be  prosecuted  for  perjury, 
and  bound  the  defendant  (the  other  of  such  liti- 
gants) over  to  prosecute.  In  an  action  against  the 
latter  for  malicious  prosecution  for  having  caused 
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■neh  erhninal  proeeedinf^  for  pnjnry  to  be  taken 
against  the  plaintiff;— Held,  by  £rle,  C.J,  and  WU- 
luinu,  J,  (  Willa,  J,  dimentiewte)  that  the  defendant 
was  not  liable,  although  he  had  hj  himself  commit* 
ting  perjury  led  the  county  court  Judge  into  the 
belief  that  the  plaintiff  had  Bvrorn  falsely,  and  he 
had  thereby  been  the  cause  of  the  prosecution.  FUz- 
John  V.  Mackinder,  29  Lhw  J.  Rep.  (n.8.)  C.P.167; 
a  Com.  B.  Rep.  N.8.  78. 

The  defendant's  son,  a  youth  about  seventeen  or 
eighteen,  in  his  employ,  canned  a  Sfrvant  whom  he 
suspected  of  obtaining  money  from  him  by  false 
pretences,  to  be  Apprehended  and  taken  before  a 
magistrate,  who  remanded,  but  ultimately  discharged 
him.  After  the  remand,  the  son  told  hiii  &ther  what 
he  had  done;  the  latter  did  not  prohibit  his  son 
from  proceeding  in  the  matter,  but  said,  that  as  he 
(the  son)  had  begun  it  he  would  not  interfere:—- 
Held,  by  Erie,  C.J.,  WUlet,  J.  and  ByU%,J,,—dM- 
iaiUe  WiUiama,  /., — no  evidence  for  a  jury  of  either 
previous  authority  or  vubtiequent  ratification  by  the 
fiiUier.     Moon  ▼.  Towen,  8  Com.  B.  Rep.  611. 

(B)  Rbasonable  and  Probabli  Causb. 

To  constitute  a  person  a  rogue  and  vagabond 
within  the  meaning  of  the  statute  5  Geo.  4.  c.  88. 
a.  4,  which  enacts,  that  every  person  running  away 
and  leaving  his  wife  or  children  chargeable,  or 
whereby  she  or  they  shall  become  chargeable  to  any 
parish,  shall  be  deemed  a  rogue  and  vagabond,  it  is 
necessary  that  the  wife  or  children  should  have  be^ 
come  actually  chargeable;  and  it  is  not  sufficient 
that  the  chargeability  is  merely  imminent,  and  that 
actual  chargeability  subsequently  ensues.  Heath  ▼. 
Heape^  26  Law  J.  Rep.  (n.s)  M.C.  49. 

In  an  action  for  maliciously,  and  without  reason- 
able or  probable  cause,  charging  the  plaintiff  with 
and  causing  him  to  be  apprehended  on  a  warrant  for 
unlawfully  running  away  and  leaving  his  wife  and 
children  chargeable  to  a  parish,  it  appeared  that  the 
plaintiff  had  left  his  wife  and  children  with  her 
father,  and  went,  as  he  alleged,  in  search  of  work. 
The  defendant,  the  brother  of  the  plaintiff's  wife,  at 
her  request  and  with  the  consent  of  the  father,  who 
was  unable  to  support  his  daughter,  applied  to  the 
magistrate^  clerk,  and  by  his  advice  a  warrant  was 
iraued,  and  the  plaintiff  apprehended,  by  the  defen- 
dant's instructions.  Before  the  hearing  the  defen- 
dant took  the  plaintiff's  wife  to  the  overseer  and 
obtained  some  relief,  and  she  was  taken  to  the  work- 
house ;  but  there  was  some  evidence  that  this  was  a 
colourable  chargeability,  and  was  done  with  a  view 
to  support  the  information.  The  Justices  dismissed 
the  case,  and  thereupon  the  action  was  brought: — 
Held,  that  the  Judge  was  right  in  telling  the  jury 
that  there  was  no  reasonable  or  probable  cause  for 
the  arreet,  and  that  although  the  defendant  acted 
under  a  mistake,  the  jury  might  infer  malice  from 
bis  subsequently  endeavouring  to  set  up  a  colourable 
chargeability.     Ibid. 

There  is  a  material  distinction,  as  to  liability  for 
malicious  prosecution,  between  the  institution  of  the 
prosecution  and  its  continuance,  after  it  has  been 
already  instituted,  without  authority,  by  an  agent. 
And  the  absence  of  reasonable  and  probable  cause, 
which  might  be  evidence  of  malice  in  the  one  case, 
will  not  be  so  in  the  other.  Weston  y.  Beeman,  27 
Law  J.  Rep.  (n.b.)  Exch.  57. 


Where  the  party  pat  in  ponetnon  under  a  bill  of 
sale  had  issued  a  sammona  against  the  assignor  for 
feloniously  stealing  some  of  the  chattels  assigned, 
and  the  assignees  attended  the  hearing  and  allowed 
the  case  to  be  opened  on  their  behalf  as  prosecutors, 
— Held,  that  the  absence  of  reasonable  and  probable 
cause  would  not  be  evidence  of  malice  as  against 
them ;  and,  ^ucere,  whether  there  was  such  an  entire 
absence  of  reasonable  and  probable  cause  as  would 
in  any  case  he  evidence  of  malice.    Ibid. 

The  plaintiff  was  employed  by  H  to"  dress"  some 
timber  on  the  defendant's  premises,  to  be  paid  for 
by  instalments  as  the  work  proceeded.  Before  it 
was  completed  H  made  an  assignment  of  his  effects 
to  the  defendant.  Money  being  due  to  the  plaintiff, 
he  asked  permission  to  take  some  pieces  of  timber 
awav,  and  was  informed  that  he  could  not  do  so. 
Early  the  next  morning,  and  before  any  person  waa 
on  the  spot,  he  removed  some  of  the  timber,  and 
placed  it  on  his  own  premises,  and  in  the  course  of 
the  same  day  his  attorney  wrote  to  the  defendant's 
attorney,  stating  that  the  plaintiff  had  a  lien  for  work 
on  the  timber  removed,  and  unless  the  amount  due 
for  work  was  paid,  the  timber  would  be  sold.  At  a 
subsequent  interview  the  plaintiff  told  the  defendant 
he  took  the  timber  because  he  waa  afraid  he  should 
not  be  paid  by  H.  The  defendant  afterwards  laid 
an  information  against  the  plaintiff  for  stealing  the 
timber,  upon  which  the  plaintiff  was  arrested  and 
taken  before  a  Justice,  when  he  was  discharged. 
The  plaintiff  having  brought  an  action  for  a  mali- 
cious prosecution, — Held,  that  there  was  evidence  of 
want  of  reasonable  and  probable  cause.  Huntlye  ▼. 
Sinuon.  27  Law  J.  Rep.  (n.b.)  Exch.  134;  2  UurL 
&  N.  600. 

The  defendant,  a  miller,  saw  some  sacks  with  his 
mark  upon  them  on  a  wharf  ready  to  be  shipped.  He 
opened  one  of  them,  and  found  pieces  of  new  sacka 
with  his  mark  on  them.  Having  ascertained  that  the 
sacks  had  been  brought  to  the  wharf  by  the  plaintiff, 
and  were  about  to  be  loaded  on  board  a  vessel,  he  laid 
an  information  and  complaint  before  a  mRgibteite,that 
he  had  reason  to  suitpect  that  some  sacks,  his  property, 
had  been  stolen,  and  were  then  in  the  possession  of  the 
plaintiff.  The  magistrate  thereupon  issued  a  war- 
rant to  search  for  the  goods,  and  tor  the  apprehen- 
sion of  the  plaintiff,  to  be  dealt  with  according  to 
law.  The  plaintiff  being  apprehended,  the  defen- 
dant appeared  in  support  of  the  charge,  and  swore 
to  the  property  being  his;  but  he  could  not  say 
when  it.  was  last  in  his  possession,  and  he  admitted 
that  he  lost  a  thousand  sacks  a  year  through  his 
customers.  The  case  was  dismissed,  and  an  action 
for  malicious  prosecution  brought: — Held,  that  on 
the  above  facts  there  was  no  evidence  of  a  want  of 
reasonable  and  probable  cause  for  laying  the  infor- 
mation. WyaU  V.  Whiie,  29  Law  J.  Rep.  (n.s.) 
Exch.  193;  5  Hurl.  &  N.  871. 

Held  also,  that  the  warrant,  although  for  the 
plaintiff's  apprehension  as  well  as  to  search  for  the 
goods,  was  justified  by,  and  was  the  result  of  the  in- 
formation ;  and  that  therefore,  if  there  had  been  no 
reasonable  and  probable  cause  for  laying  the  iofor- 
mation,  the  defendant  would  have  been  liable  for 
the  damages  occasioned  by  the  plaintiff's  apprehen- 
sion.    Ibid. 


MANDAMUS;  (A)  Whiv  it  libb. 
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MANDAMUS. 

[To  examine  WitneaseB,  see  Colont  and  Colo- 
nial Law,  KeltaU  ▼.  Marshall,  ante,  p.  125 — To 
inspect  Churchwardens'  Accounts,  see  CHuacH- 
WABDBNs  AND  Oye&seibs,  Ex  parte  Brigff8,  anU^ 
p.  122.] 

(A)  Whin  it  uba. 

(a)  In  general. 

(b)  To  PiMic  Bodies  and  FuncUonaries, 

(B)  Dmla&ation  IN. 


(A)  When  it  libs. 
(a)  IngeneraL 

It  is  an  inflexible  rule  of  law  that  where  a  person 
has  been  de  faeio  elected  to  a  corporate  office,  and 
has  accepted  and  acted  in  the  office,  the  validity  of 
the  election  and  the  title  to  the  office  can  only  be 
tried  by  a  proceeding  on  a  juo  warranto  information. 
JUgina  r,  the  Mayor,  Aldermen  and  Biurgetue  of 
Cketter,  25  Law  J.  Rep.  (n.s.)  Q.B.  61. 

A  mandamus  will  not  lie  unless  the  election  can 
be  shewn  to  be  merely  colourable.    Ibid. 

In  case  of  overseers  refusing  to  receive  a  pauper 
who  has  been  removed  under  an  order  of  Justices, 
the  proper  remedy  is  by  indictment,  and  the  Court 
will  not  grant  a  mandamus  to  compel  the  overseers 
to  receive  the  pauper.  Ex  parte  the  Overteere  qf 
Ihwnton,  27  Law  J.  Rep.  ^N.s.)  M.C.  281 ;  8  £.  & 
B.  856. 

The  mayor  and  assessors  of  the  borough  of  R  at 
the  revision  of  the  burgess-lists  in  October  1856,  had 
wrongfully  refused  to  entertain  objections  to  certain 
persons  being  retained  on  the  burgess-roll.  In  Hilary 
Term,  1857,  a  writ  of  mandamus  was  issued  by  thie 
Court  of  Queen's  Bench,  directed  to  the  new  mayor 
and  the  old  assessors,  to  hold  a  court  to  revise  the 
bui^ess-roU  for  1856,  so  fiu-  as  related  to  the  persons 
objected  to: — Held,  by  the  Court  of  Exchequer 
Chamber  (diatenHentiebuM  Williame,/.  and  Crowder, 
J,),  that  the  Court  of  Queen's  Bench  has  the  power 
to  compel  the  performance  of  a  public  duty  by  public 
officers,  though  the  statutable  time  for  performing 
the  duty  has  passed,  and  to  order  the  successor  in 
office  to  perform  the  acts  his  predecessor  has  omitted 
to  do ;  consequently,  that  a  mandamus  might  issue 
in  1857,  directing  the  mayor  of  1857  and  the  old 
assessors  of  1856  to  revise  the  burgess- roll  for  1856^ 
though  that  roll,  by  the  Municipal  Corporation  Act, 
ought  to  have  been  revised  before  the  15th  of  Octo- 
ber 1856  by  the  mayor  and  assessors  of  that  year. 
The  Mayor  amd  Aneuore  of  Boeheeter,  in  re  the 
Parieh  of  St.  NichoUu,  v.  the  Queen  (Ex.  Ch.),  27 
Law  J.  Rep.  (n.s.)  Q.B.  484;  E.  B.  &  £.  1024. 

(6)  To  PxMie  Bodiee  and  Fimctionariee. 

A  local  act  of  parliament  (18  Geo.  3.  c.  Ixxiv.) 
empowered  the  vestrymen  of  a  parish,  or  the  major 
part  of  them,  to  remove  the  poor-law  collector  of  the 
parish  fW>m  his  office: — Held,  (affirming  the  decision 
below,  26  Law  J.  Rep.  (n.s.)  M.C.  68 ;  7  £.  &  B. 
409),  that  the  majority  must  be  an  actual  majority 
of  the  vestrymen  assembled ;  and  that  it  was  not 
sufficient,  at  a  meeting  of  thirty-five  vestrymen,  (or 
sixteen  to  vote  for  the  removal  and  eleven  against  it, 
the  remaining  eight  abstaining  from  voting  alto- 


gether. The  Queen  ▼.  ihe  Overeeere  of  Okritt^mrth 
(Ex.  Ch.),  27  Law  J.  Rep.  (n.s.)  M.C.  28. 

Where  it  appeared  that  the  poor-rate  collector 
could  not  collect  the  rates  without  having  the  rate- 
books in  his  possession,  and  that  it  had  been  usual 
for  the  overseen  of  the  parish  to  deliver  the  rate* 
books  to  him  for  such  purpose,  and  that  there  was 
no  legal  impediment  to  their  delivery  to  him,  it  was 
held,  that  he  was  entitled  to  have  the  temporary 
possession  of  them  for  such'  purpose  as  against  the 
overseen :  affirming  the  decision  below.     Ibid. 

The  89th  section  of  the  1 1  &  12  Vict  c.  63.  em- 
powers  a  local  board  of  health  to  make  and  levy 
rates  in  order  to  raise  money  for  the  payment  <^ 
charges  and  expenses  which  may  have  been  incurred 
at  any  time  within  six  months  from  the  making  of 
the  rate.  In  1854  the  R  local  board  of  health  en- 
tered into  contracts  with  the  prosecutors,  for  the 
performance  of  certain  works  necessary  for  carrying 
the  above  act  into  execution  in  the  R  district  The 
works  having  been  performed,  there  was  due  to  the 
prosecutors,  on  the  21st  of  June  1856,  a  balance  of 
1,0 13Z.  16«.  Sd.,  for  and  in  respect  of  Uie  works  and 
contracts,  and  an  action  was  commenced  to  recover 
that  sum.  Thereupon  an  agreement  was  entered  into 
between  the  prosecuton  and  the  local  board,  by 
which  the  prosecuton  agreed  to  receive  l,000i!.,  with 
certain  interest  and  costs,  and  the  local  board  agreed 
to  consent  to  a  Judge's  order  that  immediate  judg- 
ment should  be  had  for  the  said  sum  of  1,000/.  &c., 
and  that  payment  should  be  made  on  the  27th  of 
December  1856,  in  de&ult  whereof  execution  was  to 
issue.  The  Judged  order  was  obtained  to  carry  out 
the  agreement.  The  local  board  failed  to  make  the 
payment  as  agreed  on,  upon  which  the  prosecutors 
put  in  an  execution,  which  only  realized  75/.  15«.  6€U 
They,  therefore,  on  the  7th  of  May  1857,  gave  notice 
to  the  local  board  that  they  required  them  to  make 
a  rate  for  the  purpose  of  raising  the  money  so  due 
to  them,  and  further  gave  notice  that  an  application 
would  be  made  to  the  Queen^s  Bench  for  a  manda- 
mus. The  local  board  refused  to  make  the  rate,  and 
the  prosecuton  accordingly  applied  for  a  mandamus, 
which  issued  on  the  12th  of  June  1857 :— Held,  that 
a  new  charge  was  created  after  the  27th  of  December 
1856;  that  the  case  fell  within  the  provision  of  the 
section  above  referred  to,  and  that,  therefore,  the 
prosecutors  were  entitled  to  the  mandamus.  The 
Queen  v.  the  Botherham  Local  Board  of  Mealth,  27 
Law  J.  Rep.  (n  s.)  Q.B.  156;  8  E.  8e  B.  906. 

By  a  charter  of  King  George  the  Third,  the  Col- 
lege of  Docton  of  Law  were  empowered  to  hold  real 
and  personal  property,  and  certain  persons  wera  ap- 
pointed to  act  as  visitors,  with  power  and  authority 
to  compose  and  redress  differences  concerning  the 
government  or  affiiin  of  the  college.  Under  the 
powen  of  the  charter  the  memben  of  the  college 
were  possessed  of  real  and  personal  estate.  By  the 
20  &  21  Vict  c.  77*  power  was  given  to  the  collie 
to  dispose  of  their  real  and  personal  estate  to  any 
person  or  penons  whatsoever,  whether  memben  of 
the  college  or  not;  and  it  was  enacted  that  at  a  meet- 
ing of  the  college  the  charter  might  be  surrendered 
by  a  majority  of  the  memben  present  at  such  meet- 
ing, and  that  upon  such  surrender  the  said  corpora- 
tion should  cease  to  exist,  and  that  all  real  and 
personal  estate  should  thenceforth  belong  to  the  pre- 
sident and  fellows  of  the  college  in  equal  shares,  &c. 
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MANDAMUS— MANSLAUGHTER. 


At  a  meeting  of  the  membera  of  the  college  a  ma- 
jority reeoWed  Uiat  a  aum  of  money,  parcel  of  a  larger 
aum  standing  in  the  books  of  the  Bank  of  England 
in  the  name  of  the  college,  should  be  transferred  to 
every  one  of  the  members  of  the  college,  provided 
that  such  sum  should  not  be  transferred  to  those 
members  who  neglected  or  refused  to  signify  their 
acceptance  of  the  same,  but  should  continue  to  be 
the  property  of  the  college.  An  appeal  was  made 
to  the  visitors  to  make  an  inquiry  into  the  matter, 
and  to  restrain  the  alienation  of  the  property.  The 
visitors  declined  to  interfere;  aud  this  Court  refused 
a  mandamus  to  oblige  them  to  do  so.    Ex  parte  Lee, 

28  Law  J.  Rep.  (n.8.)  Q.B.  114;  K  B.  &  £.  863. 
To  a  mandamus  onlering  the  defendants  (a  local 

board  of  health)  to  cause  compensation  to  be  made 
out  of  the  general  or  special  district  rate,  to  the  pro- 
secutor, for  the  damage  sustained  by  him  by  reason 
of  the  exercise  of  the  powers  given  to  the  defendants, 
the  writ  reciting  that  application  had  been  made,  and 
that  the  defendants  denied  all  liability  to  make  such 
compensation,  it  was  returned  that  the  defendant! 
had  never  denied  their  UalHlity  to  make  such  com- 
pensation ;  that  they  were  ready  and  willing  to  do  so, 
when  the  same  had  been  duly  determined  and  asoei^ 
tained  ;  that  the  prosecutor  had  taken  no  steps  to 
have  the  same  determined  and  ascertained ;  that  he 
had  given  them  no  notice  of  his  claim,  or  of  the 
cause  or  amount  thereof;  that  he  had  not  appointed 
an  arbitrator  or  given  notice  of  his  intention  to  do  so; 
and  that,  therefore,  they  had  not  caused  compensa- 
tion to  be  made  to  him : — Held,  upon  demurrer,  that 
the  return  was  good.  TKe  Qii«e»,  tm  the  protecuiicm 
of  Ran$  Ringland,  v.  the  Bwelim  Local  Board  of 
BtaUk,  29  Law  J.  Rep.  (n.8.)  Q.a  21. 

(B)  Dbolabation  ur. 

The  68th  section  of  the  Common  Law  Procedure 
Act,  1854,  which  enables  a  plaintiff  to  claim  in  hia 
declaration  in  an  action  "a  writ  of  mandamus  eom- 
mnnding  the  defendant  to  fulfil  any  duty  in  the  fulfil- 
ment of  which  the  plaintiff  is  personally  interested,** 
does  not  extend  to  a  duty  arising  out  of  a  mere  per- 
sonal contract.  The  section  onlv  facilitates  the  mode 
of  proceeding  in  cases  in  which,  before  the  passing 
of  the  act,  a  writ  of  mandamus  would  have  lain. 
Beneon  v.  Paul,  25  Law  J.  Rep.  (n.s.)  Q.B.  274;  6 
R  &  B.  273. 

Where  a  debt  is  of  such  a  nature  that  a  mandamua 
will  be  granted  to  enforce  the  payment,  it  is  not 
necessary  that  the  amount  of  the  debt  should  have 
been  previously  ascertained ;  but  such  amount  may  be 
ascertained  by  the  verdict  of  the  jury  in  the  action 
in  which  the  writ  of  mandamus  is  claimed.  Wa^ 
V.  Xowiuies,28  Law  J.  Rep.  ((«.s.)Q.B.  265:  affirmed 

29  Law  J.  Rep.  (n.s.)  Q.B.  40. 

Where  a  declaration  in  an  action,  consisting  of  two 
counts,  the  first,  after  stating  the  contract  out  of 
which  the  claim  had  accrued,  and  the  circumstances 
under  which  the  liability  of  the  defendant  arose,  con- 
cluded by  claiming  500^  ;  and  the  second,  incorpo* 
rating  by  reference  the  allegations  in  the  first,  and 
following  the  form  required  by  the  69th  section  of  the 
Common  Law  Procedure  Act,  1854,  concluded  by 
claiming  a  writ  of  mandamus  commanding  the  defen> 
dant  to  levy  a  rate'* for  the  payment  of  the  said 
debts  and  monies  so  due  and  owing  to  the  plaintiHv 
as  aforesaid," — Held,  after  a  verdict  for  the  plaintifia 


for  85 K.  10«.,  that  the  omioion  in  the  second  count 
of  any  specific  sum  aa  claimed  was  immaterial,  for 
that  even  if  it  did  not  sufficiently  appear  by  reference 
to  the  first  count  that  a  specific  sum  was  claimed,  the 
Court  could  amend  by  inserting  a  sum.    Ibid. 

Commissioners  appointed  and  acting  under  the 
powers  and  provisions  of  the  T  Improvement  Act, 
1847,  became  indebted  to  the  plaintifia  as  architeeta 
for  work,  labour  and  plans  done  and  provided  between 
the  years  1848  and  1853.  Whilst  that  debt  remained 
unsatisfied,  the  General  Board  of  Health  published 
a  provisional  order  in  pursuance  of  their  powers  under 
the  Public  Health  Act,  1848,  which  provisional  order 
was  by  the  Public  Health  Supplemental  Act,  1855, 
confirmed  and  made  absolute.  By  that  order  the 
Pubh'c  Health  Act,  1848,  was  applied  to  the  township 
of  T,  the  powers  of  the  T  Improvement  Commie- 
•ioners  were  made  to  cease,  and  their  property  and 
estate  transferred  to  theT  Local  Board  of  Health. 
And  it  was  ordered  that  the  debts  contracted  by  the 
Commissioners  should  be  satisfied  by  the  Local  Board 
out  of  such  parts  of  the  said  transferred  property  aa 
would  have  been  chargeable  therewith  if  the  said 
order  had  not  been  made,  and  should  be  paid  by  the 
said  local  board  aa  by  the  said  Commissioners ;  pro- 
vided that  if  such  property  were  insufficient  for  that 
purpose,  the  deficiency  should  be  charged  upon  the 
rates  leviable  under  the  Public  Health  Act,  1848. 
The  plaintiff,  having  brought  an  action  more  than 
six  years  after  the  debt  accrued,  against  the  clerk  to 
the  local  board,  claiming  a  writ  of  mandamua  to  levj 
a  rate  for  the  payment  of  such  debtr^Held,  on  de- 
murrerto  a  plea  of  the  Statute  of  Limitations,  that  such 
plea  was  bad.  Held,  also,  on  demurrer  to  a  plea  which 
stated  that  ''the  cause  of  claim  for  such  writ  did  not 
accrue  within  six  months  before  action  brought,  and 
that  the  said  debts  were  not,  nor  are,  a  chaige  or 
expense  incurred  by  the  said  local  board  within 
six  months  before  suit,  or  within  six  months 
before  demand  for  the  said  rate,**  and  which  plea 
professed  to  be  founded  on  the  89th  section  of  the 
Public  Health  Act,  1848 — ^that  such  plea  was  bad. 
Held,  also,  that  the  89th  section  does  not  apply 
to  charges  and  expenses  incurred  by  the  Commit 
sioners  which  were  made  a  chaige  upon  the  rates, 
but  prohibits  only  a  retrospective  rate  for  charges  and 
expenses  incurred  by  the  local  board  more  than  six 
months  before  the  rate.     Ibid. 


MANSLAUGHTER. 

What  constitutes  murder  when  by  design  and  of 
malice  prepense,  constitutes  manslaughter  when 
arising  from  culpable  negligence.  The  Qitem  t. 
Hughes,  26  Law  J.  Rep.  (n.b.)  M.C.  202;  Dean.  & 
B.  248. 

A  banksman,  whose  duty  it  waa  to  place  a  stage 
on  the  mouth  of  a  shaft  to  receive  a  loaded  truck  run 
down  to  it  on  a  tramway,  and  who  neglected  to  place 
the  stage,  whereby  the  truck  fell  down  the  shaft  and 
killed  a  workman,  was  held  guilty  of  manslaughter. 
Ibid. 

The  prisoner  made  fireworks,  and  kept  them  for 
sale  in  a  house  in  the  Westminster  Road.  In  his 
absence,  by  negligence  or  accident,  a  fire  took  place 
among  the  materials  of  the  fireworks,  which  set  %ht 
to  a  rocket  and  caused  it  to  fly  across  the  street  and 
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wt  fire  to  a  bonae  in  whlcli  a  peraon  wai  who  wu 
burnt  to  death  :-»Held,  that  as  the  death  was  not 
caused  alone  by  the  illegal  act  of  the  prisoner  in 
keeping  the  fireworks,  but  by  the  superadded  act  of 
some  one  else  in  setting  them  on  fifCi  the  illegal 
keeping  the  fireworks  was  too  remotely  the  cause  of 
death  to  render  the  prisoner  amenable  to  a  charge 
of  manslaughter.  I%€  Quten  y,  BeMuU^  28  Law  J. 
Rep.  (ir.s.)  M.C.  27;  Bell's  C.C.  1. 

The  prisoner  procured  sulphate  of  potash  and 
gave  it  to  his  wife  intending  her  to  take  it  for  the 
purpose  of  procuring  abortion ;  and  she,  believing 
herself  to  be  pregnant,  although  in  reality  she  was 
not,  took  the  sulphate  of  potash  in  the  absence  of 
the  prisoner,  and  died  firom  its  efieots: — Held,  that 
a  connction  for  manslaughter  was  right.  Megina  t. 
Oaylor,  Dears.  &  B.  288. 


MARKET  CLAUSES  ACT. 

By  a  clause  in  a  local  improTement  act,  which 
closely  followed  the  language  of  the  Markets  and 
Fairs  Clauses  Act,  10&  11  Vict  c.  14.  s.  19,  it  was 
enacted  that  ''no  person  shall  slaughter  any  cattle 
or  dress  any  carcase  for  sale  as  human  food,  or  food 
of  man,  in  any  places  within  the  limits  other  than  a 
slaugbtex^house": — Held,  that  to  slaughter  cattle 
on  the  private  premises  of  an  inhabitant  of  the  town, 
unless  for  sale  as  human  food,  is  no  ofience  within 
this  clause.  EUa»  y.  NighHngdle,  27  Law  J.  Rep. 
(h.b.)  M.C.  151;  8  E.  &  B.  698. 


MARRIAGE. 

[See  titles  Baboh  aitd  Fimi — Diyoeoi  and 
Matbimoitial  Causis.] 

[Certain  Marriages  in  the  Church  at  Coatham,  in 
the  parish  of  Ejrk  Leatham  in  the  County  of  York, 
rendered  valid  by  19  8c  20  Vict.  c.  70.— The  Law 
of  Marriage  in  Scotland  amended  by  19  &  20  Vict. 
c.  96. — The  Provisions  of  the  Marriage  and  Regis- 
tration Acts,  amended  by  19  &  20  Vict  c.  119.— 
Doubts  as  to  the  Validity  of  certain  Marriages  of 
British  Subjects  abroad  removed  by  21  8i  22  Vict 
c.  46. — Doubts  as  to  the  Validity  of  certain  Mar- 
riages of  British  Subjects  at  Lisbon  removed  by 
22  &  28  Vict.  c.  64. — Certain  Marriages  in  the 
Chapel  of  Saint  Mary  in  Rydal,  in  the  County  of 
Westmoreland,  made  valid  by  28  Vict  c.  1. — The 
Acts  relating  to  Marriages  in  England  and  Ireland 
amended,  by  extending  certain  Provisions  thereof  to 
Persons  professing  with  the  Society  of  Friends  called 
Quaker8,by  23  Vict.  c.  18.— Doubts  as  to  the  Validity 
of  certain  Marriages  in  Ebctra-parochial  Places  re- 
moved by  23  Vict  c.  24. — An  Act  to  make  Provision 
respecting  the  Marriage  of  British  Subjects  in  the 
Ionian  Islands,  23  &  24  Vict  c.  86.J 

(A)  Validity  of. 

(B^   COITTRAOT. 

(C)  Sbttlbhekt. 

(D)  Bbbach  or  Pbokui  or. 


(A)  Validity  or. 
The  act  of  parliament,  4  Geo.  4.  c.  91,  gives  validity 


to  the  marriage  of  a  British  Subject  in  the  chapel  of 
the  British  ambassador  abroad,  whether  the  other 
party  to  the  marriage  is  a  British  subject  or  not 
Therefore,  where  a  British  subject  domiciled  in 
France  married  a  French  subject  at  the  British 
Ambassador's  chapel  in  Paris,  and  afterwards  went 
through  the  marriage  ceremony  with  the  same  per* 
son  according  to  the  French  form, — Held,  that  the 
second  marriage  was  void,  and  an  act  performed  at 
that  time  could  not  be  accepted  as  having  been  per- 
formed at  the  marriage.  He  Wright^s  TnuU,  25  Law 
J.  Rep.  (N.s.)  Chanc.  621;  2  Kay  &  J.  695. 

In  June  1850,  a  widower  and  his  deceased  wife^s 
sister,  both  English  subjects,  having  an  English 
domidl,  intermarried  during  a  temporary  residence 
in  Denmark,  and  afterwards  had  issue  of  the  mar- 
riage. The  legitimacy  of  the  children  of  the  mar- 
riage was  questioned  by  the  Crown  in  a  suit  (instituted 
after  the  deaths  of  both  parents)  for  the  administra- 
tion of  the  fikther^s  estate : — Held,  that  the  marriage 
was  null  and  void  by  the  statute  5  &  6  Will.  4. 
c.  54,  and  the  children,  therefore,  illegitimate,  al- 
though by  the  law  of  Denmark  the  marriage  of  a 
widower  with  his  deceased  wife^  sister  is  held  to  be 
a  valid  marriage.  Brook  v.  Brook,  27  Law  J.  Rep. 
(N.B.)  Chanc  401;  8  Sm.  &  O.  481. 

A  marriage  valid  according  to  i^e  lex  lod  eon- 
iract49,  but  violating,  in  respect  of  their  personal 
capacity  to  contract  the  marriage,  the  lex  domicilii 
of  the  contracting  parties,  held  invalid  by  the  law 
of  the  doroidl.    Ibid. 

Statute  5  &  6  Will.  4.  c.  54,  prohibiting  the  inter- 
marriage of  a  widower  and  his  deceased  wifels  sister,  is 
an  integral  part  of  the  English  Uw  and  public  policy, 
and  has,  therefore,  a  panunount  effect,  not  to  be 
evaded  by  having  recourse  to  foreign  laws,  but  bud- 
ing  upon  ell  English  subjects,  in  wfaaterer  country 
they  may  be.    Ibid. 

(B)  COHTBACT. 

By  marriage  articles,  reversionary  real  estate  of 
the  intended  wife  was  agreed  to  be  settled  upon  the 
intended  husband  for  life,  and  the  former  had  a 
testamentary  power  conferred  upon  her  over  part  of 
her  personal  property.  The  lady  was  under  age. 
The  marriage  took  place.  No  settlement  was  ever 
executed.  The  reversion  fell  into  possession.  The 
wife  lived  thirty  years,  and  then  died,  leaving  her 
husband  surviving.  By  her  will,  she  executed  the 
power  reserved  to  her  by  the  articles,  and  appointed 
a  sum  of  stock  among  her  nieces.  The  husband 
filed  his  bill  against  the  heir-at-law  of  his  wife  and 
the  appointees  under  her  will,  seeking  to  have  the 
marriage  articles  carried  into  execution,  and  a  life 
estate  in  the  real  estate  secured  to  him,  or  that  he  might 
be  declared  entitled  to  be  compensated  for  the  value 
of  such  life  estate  out  of  the  personalty  appointed 
by  his  wife,  and  that  the  appointment  by  the  wife 
so  for  as  it  interfered  with  such  compensation,  might 
be  declared  void : — Held  (affirming  a  decision  of  the 
Matter  of  the  RolU),  that,  as  it  appeared  in  evidence 
in  the  Court  of  Appeal,  which  was  not  before  the 
Court  below,  that  the  husband  knew  at  the  time  of 
the  marriage  that  his  wife  was  an  in&nt,  and  as 
there  was  no  settlement  executed,  nor  were  the 
articles  proved  to  have  been  recognized  by  her  after 
she  attained  twenty- one,  and  as  there  was  no  evi- 
dence or  allegation  that  she  had  ever  refused  to 
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€onenr  in  carrying  the  articles  into  effect,  the  reel 
estate  was  not  bound  by  them,  but  must  pass  to  the 
heir-at-law  of  the  wife;  and  that  the  husband  could  not 
be  entitled  to  any  compensation  out  of  the  appointed 
personalty,  the  real  and  personal  estate  not  having 
been  conveyed  and  assigned  upon  the  trusts  of  the 
articles,  being  solely  attributable  to  the  negligence 
or  indifference  of  the  husband.  Oampbell  v.  Ingilby^ 
26  Law  J.  Rep.  (n.s.)  Chanc.  654;  1  De  Oex  &  J. 
898:  26  Law  J.  Bep.  (n.8.)  Chanc.  761;  21  Beav. 
567. 

Where  a  bill  was  filed  on  behalf  of  infimtSy  against 
the  devisees  under  the  will  of  A,  the  reputed  father 
of  the  infants*  deceased  mother,  for  the  purpose  of 
enforcing  a  representetion  alleged  to  have  been  made 
by  A  previous  to  the  marriage  of  the  infants*  father 
and  mother,  that  he  had  settled  certain  property  on 
their  mother  and  her  children,  the  Court  admitted 
parol  evidence  to  shew  that  such  representetion  was 
actually  made;  and  upon  proof  of  that  representation 
and  of  the  marriage  having  taken  place  on  the  faith 
of  it,  a  decree  was  made  enforcing  the  alleged  repre- 
sentetion. Prole  V.  Soady^  29  Law  J.  Step.  ((i.8.) 
Chanc.  721;  2  Giffl  1. 

(C)  Sbttlbmbnt. 

[Dtmom  y.  Cannon,  7  Law  J.  Dig.  465;  7  De  Gez, 

M.  &  O.  78.] 

(D)  Bbbaoh  or  Pbomisb  or. 

Declaration  for  breach  of  promise  to  marry  within 
a  reasonable  time,  averring  that  a  reasonable  time 
had  elapsed,  and  that  the  defendant  refused  to  marry 
the  plaintiff.  Plea,  that  after  the  promise  and  before 
breach  the  defendant  was  and  btill  is  afflicted  with  a 
dangerous  disease,  by  reason  whereof  the  defendant 
became^  and  was,  and  thenceforth  hitherto  has  been, 
and  still  is  incapable  of  marriage,  without  danger 
to  his  life,  and  therefore  unfit  for  the  married  stete, 
whereof  the  plaintiff  had  notice  before  action.  The 
jury  found  the  plea  proved,  except  the  notice : — 
Held,  by  the  majority  of  the  Court  (  WUUamSf  J,, 
Martin,  B,,  Crowder,  J,  and  WiUety  /.J,  and  re- 
versing the  judgment  below,  27  Law  J.  Rep.  (m.8.) 
Q.B.  348;  E.  B.  &  E.  746,  that  a  party  cannot  set 
up  as  an  excuse  for  the  breach  of  a  promise  to  marry 
that  the  performance  of  the  conjugal  duties  would 
be  dangerous  to  his  life,  and  that  the  plea  disclosed 
no  good  defence  to  the  plaintiff  *s  claim  for  damages. 
Held,  by  the  minority  (Pollock,  C.B.t  Bramwdl, 
B,  and  Watsorit  B.),  that  there  is  an  implied  con- 
dition in  a  contract  of  marriage  that  the  parties  re- 
main in  sufficient  health  to  undergo  the  excitement 
of  the  ceremony  of  marriage  and  to  perform  the  func- 
tions of  the  marriage  stete  without  danger  to  life; 
that  the  ciicumstences  set  forth  in  the  plea,  as  to 
the  stete  of  health  of  the  defendant,  were  a  bar 
to  the  plaintifi^'s  claim  to  maintain  an  action  for  the 
alleged  breach  of  contract;  and  that  the  averment 
of  notice  to  the  plaintiff  was  immaterial.  ffaU  v. 
Wright  (Ex.  Ch.),  29  Law  J.  Rep.  (n.s.)  Q.B.  48; 
£.  B.  &.  £.  746. 

To  an  action  for  breach  of  promise  of  marriage 
by  a  woman  against  a  man,  defendant  pleaded  that 
before  and  at  the  time  of  the  plaintiff  and  the  defen- 
dant so  agreeing  as  in  the  declaration  mentioned,  the 
plaintiff  and  C  Y  had  agreed  to  marry  one  another, 
which  said  agreement  was  then  subsisting  and  in  full 


ibroe,  and  the  plaintiff  then  was  actually  engaged  to 
marry  the  said  C  Y,  as  she  then  well  knew,  bat  of 
which  the  defendant  was  then  wholly  ignorant,  and 
that,  though  the  plaintiff  ought  to  have  fuUy  dis- 
closed the  same  to  the  defendant,  before  the  making 
of  the  agreement,  and  though  the  defendant  would 
not  have  made  the  said  agreement  had  the  same 
been  disclosed  to  him  by  the  plaintiff  before  the 
making  thereof,  yet  the  plaintiff,  at  the  time  of  the 
making  of  the  said  agreement,  withheld  and  con- 
cealed the  same  from  the  defendant,  and  procured 
the  defendant  to  make,  and  the  defendant  did  make, 
the  said  agreement  on  his  part,  whilst  he  was  wholly 
ignorant  of  the  same : — Held,  a  bad  plea.  Beeekep 
T.  Brown,  29  Law  J.  Rep.  (n.8.)  Q.B.  105;  E.  B. 
&  B.  796. 


MASTER  AND  SERVANT. 

(A)  CoNTKACT  or  Sbbyiob. 

(a)  Relaiion  of  Matter  and  Servant. 
{ 6 )  Determination  of  ike  Contract, 

(B)  Rights  or  thb  Mastib  ahd  Sbbtaht. 
(a)  JXemietoL 

(6)  Woffet. 

(C)  LiABiUTT  or  THi  Mastbb. 

( tt)  For  Negligence  qf  ServanU, 
(6)  For  Injuria  to  Servante. 

(1)  By  hit  own  NegUgenee. 

(2)  By  Negligence  of  Fellow  ServatUt, 

(D)  OrrBNOBs  bt  Sbbyabts. 

(a)  Not  entering  into  the  Service, 
( h )  AbteiUing  from  the  Service, 

(E)  MoLBSTUio  Sbbyavts. 


(A)  CoiTTBAOT  or  Sebyicb. 

(a)  Relation  of  Matter  and  Servant. 
[See  Seduction.] 

By  arrangement  between  the  defendant,  the  regis- 
tered proprietor,  and  the  licensed  driver  of  a  hackney 
cab,  pljring  for  hire  under  the  provisions  of  1  &,  2 
Will  4.  c.  22.  and  the  6  8c  7  Vict  c.  86,  the  driver 
paid  14s.  6d.  each  morning  for  the  uncontrouled  use 
of  the  cab  and  two  horses  during  the  day,  and  the 
lares  earned  each  day  belonged  to  the  driver.  The 
horses  were  fed  at  the  expense  of  the  defendant,  and 
his  name  appeared  upon  a  plate  on  the  cab,  as 
required  by  the  1  &  2  Will.  4.  c.  22.  e.  20:— Held, 
that,  under  the  circumstances,  and  looking  to  the 
provisions  of  the  above  statutes,  the  driver  was  to  be 
considered  as  the  servant  or  agent  of  the  defendant, 
with  authority  to  enter  into  contracts  for  the  employ- 
ment of  the  cab,  and  that  the  defendant  therefore 
was  liable  for  a  loss  occasioned  by  the  breach  of  a 
contract  by  the  driver  safely  and  securely  to  carrv. 
Powlet  v.  ffider,  25  Law  J.  Rep.  (n.8.)  Q.B.  881; 
6  E.  &  B.  207. 

G  was  employed  by  S,  a  master  tailor,  to  make 
clothes  as  he  should  be  required,  each  garment  to  be 
paid  for  according  to  an  agreed  list  of  prices.  When 
engaged  on  a  job,  he  was  to  work  on  the  premises  of 
S,  and  for  him  exclusively  until  the  job  was  finiihed. 
At  the  end  of  each  job  G  could  leave  if  he  chose, 
and  S  was  not  bound  to  find  him  more  work :— Held, 
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that,  as  G,  doring  any  particular  job,  was  to  work 
exclanvelj  for  S,  the  relation  of  master  and  servant 
existed  between  them,  and  that  he  was  liable  under 
the  statute  4  Geo.  4.  c.  84.  s.  3.  to  punishment  by 
summary  conviction  for  having  neglected  to  complete 
a  waistcoat  which  he  had  commenced  to  make  for  S. 
£k parte  Oordon,  25  Law  J.  Rep.  (ir.s.)  M.C.  12. 

(&)  DdermiruUion  of  ihe  Contract, 

[See   Ryan   v.   JenkintoHf   title   School  and 

SCHOOLMASTJBB.] 

An  agreement  in  writing,  by  which  the  plaintiff 
agreed  to  serve  the  defendiint  as  agent  at  a  yearly 
salary,  contained  a  proviso  that  the  defendant  would, 
at  the  end  of  the  year,  if  he  found  the  plaintiff  had 
done  sufficient  business,  give  him  30/.  more : — Held, 
that  there  was  nothing  in  this  agreement  inconsistent 
with  a  custom  in  the  trade  to  terminate  the  service, 
by  either  party  giving  to  the  other  a  month's  notice. 
Parlxr  v.  Ibbetim,  27  Law  J.  Rep.  (n.s.)  C.P.  236; 
4Com.  B.  Rep.  N.S.  846. 

To  an  action  for  wrongfully  dismissing  the  plaintiff 
ftom  the  defendant's  service  under  the  above  agree- 
ment, the  defendant  pleaded  that  he  determined  the 
service  by  a  month's  notice,  according  to  the  custom. 
The  Judge  left  it  to  the  jury  to  say  whether,  looking 
at  the  proviso  in  the  contract,  they  inferred  that  the 
parties  meant  to  exclude  the  custom : — Held,  a  mis- 
direction.   Ibid. 

By  the  agreement  under  which  the  plaintiff  was 
employed  by  the  defendants  as  their  commercial 
traveller,  at  a  yearly  salary,  payable  quarterly,  it 
was  stipulated  that  the  same  should  **  be  binding 
between  the  parties  for  twelve  months  certain  from 
the  date  thereof,  and  to  continue  from  time  to  time 
until  three  months'  notice  in  writing  be  given  by 
either  party  to  determine  the  same  ^: — Held,  that  the 
employment  might  be  determined  by  a  three  months' 
notice  expiring  at  the  end  of  the  first  year.  Brown 
T.  SymoM,  29  Law  J.  Rep.  (n.s.)  C.P.  251;  8Com« 
B.  Rep.  N.S.  208. 

Except  in  the  case  of  mem'al  servants,  there  is  no 
inflexible  rule  with  respect  to  the  duration  and  mode 
of  determining  general  contracts  of  service;  but  every 
esse  depends  on  its  own  peculiar  circumstances,  and 
is  for  the  jury  to  determine.  Fairman  v.  Oakford, 
29  Law  J.  Rep.  (n.s.)  Exch.  459;  5  HurL  &  N. 
635. 

The  plaintiff  was  engaged  as  a  clerk  by  the  defen- 
dant, a  ship-broker,  at  a  yearly  salary  of  150/.,  and 
was  paid  his  wages  weekly;  and,  on  leaving  the  ser- 
vice, at  the  defendant's  instance,  accepted  a  month's 
salary  instead  of  notice.  He  subsequently  re>entered 
the  defendant's  service  at  a  yeariy  salary  of  250/., 
nothing  being  expressly  said  as  to  notice,  and  no 
time  fixed  for  the  duration  of  the  service;  but  the 
plaintiff  was  paid  weekly  a  sum  equal  to  a  week's 
salary.  The  plaintiff  having  been  dismissed  with  a 
month's  notice, — Held,  that  it  was  properly  left 
to  the  jury  to  say  whether  the  last  hiring  was  on 
the  same  terms  as  the  first,  and  whether  the  terms 
of  the  previous  hiring  were  determined  by  the 
acceptance  of  a  month's  wages,  instead  of  notice. 
Ibid. 

(B)  Rights  or  ths  Master  and  Siryant. 

(a)  Ditmitaal. 

An  artisan  who  has  been  engaged  fo^  a  term  to 
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work  in  the  art  he  practises,  upon  his  representing 
himself  to  possess  the  requisite  skill,  may,  upon  his 
proving  to  be  incompetent,  be  discharged  by  his 
employer  before  the  end  of  the  term  for  which  he 
was  so  engaged.  Harmer  v.  Comeiius,  28  Law  J. 
Rep.  (n.s.)  C.P.  85;  5  Cora.  B.  Rep.  N.S.  286. 

The  plaintiff  was  employed  by  the  defendant  to 
serve  him  fiiithfully  in  the  business  of  a  certain 
manufscture,  engaging  to  '*  bring  all  his  knowledge 
to  bear  upon^  it.  Without  the  knowledge  of  his 
master,  the  plaintiff  entered  into  a  contract  with  a 
merchant  (not  dealt  with  by  the  defendant)  for  the 
supply  of  certain  articles  used  in  the  manufacture, 
the  result  of  which  was  a  claim  to  a  considerable 
amount  by  the  merchant  against  the  plaintiff^s 
master,  who  thereupon  dismissed  him: — Held,  in  an 
action  for  the  dismissal,  plea  that  the  plaintiff  did 
not  faithfully  serve  the  defendant  according  to  the 
agreement,  that  on  these  fitcts  there  was  a  defence  to 
the  action  available  on  that  plea;  that  the  dismissal 
of  the  plaintiff  was  justifiable,  and  that  a  verdict  for 
the  defendant  must  be  supported.  fforUm  v. 
M*Murtry,  22  Law  J.  Rep.  (n.s.)  Exch.  260;  5 
Hurl.  &  N.  667. 

Q^asre — whether  the  plea  would  have  been  bsd 
on  motion  for  judgment  non  obstante  veredicto. 
Ibid. 

8emble^-4bat  it  would  have  been  bad  on  demurrer. 
Ibid. 

(&)  Wasfcs. 

By  agreement,  entered  into  between  the  plaintiff 
and  the  defendant,  the  plaintiff  agreed  to  serve  the 
defendant  for  ten  years  in  the  capacity  of  a  brewer, 
and  to  do  all  the  defendant's  lawful  commands ;  the 
defendant  agreed  to  pay  the  plaintiff  20/.  on  the 
execution  of  the  agreement,  to  find  him  a  house,  to 
supply  him  with  coals,  and  to  pay  him  the  weekly 
sum  of  21.  10s.  during  the  said  term.  The  plaintiff 
entered  upon  the  service  of  the  defendant,  did  work 
for  him  in  pursuance  of  the  agreement,  and  was  duly 
paid  for  such  work;  but  falling  ill  he  was  unable  to 
continue  his  work.  Afler  he  recovered  his  health, 
he  returned  to  the  service  of  the  defendant,  who 
employed  him,  and  paid  him  as  before: — Held,  that 
the  plaintiff  was  entitled  to  recover  his  wages  for  the 
weeks  during  which  he  was  unable  to  work,  for  as 
the  contract  was  not  rescinded,  there  was  no  suspen- 
sion of  the  weekly  payments.  Ctbckaon  v.  Stones, 
28  Law  J.  Rep.  (n.s.)  Q.B.  25;  1  E.  &  E.  248. 

To  a  declaration  in  an  action  on  the  above  agree- 
ment, to  recover  the  wages  which  had  not  been  paid, 
the  defendant  pleaded  that  the  plaintiff  was  not 
during  any  part  of  the  time  for  or  in  respect  of 
which  such  wages  were  claimed  ready,  willing,  or 
able  to  render,  and  did  not  in  fact  during  any  part 
of  such  time  render  the  agreed  or  any  service  in 
manner  and  form,  &.c. : — Held,  a  good  plea.     Ibid. 

A  servant  in  husbandry  being  hired  for  a  quarter 
of  a  year,  entered  the  service,  and  was  discharged 
before  the  end  of  the  quarter;  she  immediately  sued 
her  master  in  the  county  court  for  discharging  her 
without  reasonable  cause,  and  a  verdict  was  given 
for  the  defendant.  After  the  quarter  had  elapsed, 
she  took  out  a  summons  before  Justices  against  the 
defendant  to  recover  the  quarter's  wages: — Held, 
that  the  question  to  be  decided  was  essentially  the 
same  in  the  two  courts,  vis.,  whether  the  discharge 
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wat  WTongfbl,  and  that  the  deciiion  in  the  county 
court  was  conclusive  hetveen  the  parties.  BowUed^ 
V.  Hitlqp,  29  Law  J.  Rep.  (njs.)  M.C.  90. 

(C)  LlABIUTT  OF  TBI   MaSTIB. 

(a)  For  Negligence  of  ServaniM, 

In  an  action  for  damage  done  by  the  negligent 
driying  of  the  defendant's  servant,  the  proper  ques* 
tion  to  leave  to  the  jury  is,  whether,  at  the  time  the 
act  compliiined  of,  the  servant  was  driving  on  his 
master's  business  and  with  his  authority.  Patten  v. 
Rea,  26  Law  J.  Rep.  (n.s.)  C.P.  235;  2  Com.  fi. 
Rep.  N.S.  606. 

Where  the  general  manager  of  the  defendant,  a 
horse-dealer,  had  a  horse  and  gig  of  his  own«  which 
he  used  fox  the  defendants  business  as  well  as  his 
own,  and,  in  return,  the  horse  was  kept  at  the  defen- 
dant's expense,  and  on  one  occasion  the  manager, 
on  putting  the  horse  into  the  gig,  told  the  defendant 
he  was  going  to  S  to  collect  a  debt  for  him,  and  after- 
wards to  see  his  own  doctor,  and  before  he  got  to  S 
he  ran  his  gig  against  and  killed  the  p&dntiff^s 
horse: — Held,  that  there  was  abundant  evidence  to 
make  the  defendant  responsible,  although  he  had  not 
expressly  requested  his  manager  to  use  the  horse 
and  gig  on  the  particular  occasion.     Ibid. 

A  hired  B  to  serve  him  as  a  thatcher  for  six  weeks. 
During  that  time  B  hired  himself  to  thatch  for  C, 
upon  which  A  told  C  he  should  expect  to  be 
paid  for  giving  up  B  as  much  as  if  B  were  thatch- 
ing for  him,  to  which  C  assented.  B  did  a  portion 
of  the  work  negligently  and  left  it,  and  A  then  sent 
another  man  at  C's  request  to  complete  it,  and  after- 
wards sued  C  in  the  county  court  and  recovered  for 
the  whole  work  done: — Held,  that  A  was  liable  to 
C  for  B's  negligent  execution  of  the  work.  HoIvm» 
T.  Onion,  26  Law  J.  Rep.  (ir.s.)  C.P.  261;  2  Com. 
B.  Rep.  N.S.  790. 

Quare — per  Cockbum,  CJ,,  whether  he  would 
have  been  liable  for  BIb  incompetency.     Ibid. 

A  master  is  not  liable  for  the  unauthorised  negli- 
gent act  of  a  competent  servant,  occasioning  injury 
to  a  person  voluntarily  assisting  another  serrant  in 
the  performance  of  his  duty.  Therefore,  to  an  action 
by  an  administratrix  under  Lord  Campbell's  Act, 
against  a  railway  company  for  damages  occavioned 
by  the  negligence  of  the  defendants,  by  their  servants, 
in  moving  trucks  against  another  truck,  which  the 
deceased  was  assisting  in  turning,  and  by  such  negli- 
gence causing  the  death  of  the  deceased,  it  is  a  good 
defence  that  the  deceased  was  voluntarily  assisting 
servants  of  the  defendants  in  turning  the  truck,  and 
that  the  other  servants,  by  whose  negligence  he  was 
killed,  were  persons  of  ordinary  skill,  and  competent 
to  move  trucks  safely,  and  that  their  negb'gence  was 
unauthorized  by  and  without  the  knowledge  of  the 
defendants.  Held,  also,  that  such  defence  is  admia- 
sible  under  "  not  guilty.*^  Degg  v.  tke  Midland  Sail. 
Co.,  26  Law  J.  Rep.  (n.s.)  Exch.  171;  1  Hurl.  &  N. 
773. 

The  leasee  of  a  ferry  hired  of  the  defendants  for 
the  day  a  steamer,  with  n  crew,  to  carry  his  passen- 
gers across.  The  plaintiff,  having  paid  his  fm  to  H, 
passed  across  on  the  steamer,  and  while  on  board 
was  injured  by  the  breaking  of  a  rope,  owing  to 
n^lig^nce  of  the  crew  in  the  manner  of  mooring: 
— Held,  that  the  crew  remained  the  servants  of  the 
defendants,  who  were,  therefore,  liable  for  their  negli- 


gence ;  and  that,  as  the  negligence  was  such  as  would 
have  made  the  defendants  liable  to  a  mere  stranger, 
and  the  plaintiff  was  on  board  with  their  consent,  it 
was  immaterial  that  he  was  a  passenger  under  a  con- 
tract with  H.  Dalyell  v.  Tyrer,  28  Law  J.  Rep. 
(■.8 )  Q.B.  52 ;  E.  B.  &  E.  899. 

The  declaration  alleged  that  the  defendants  were 
possessed  of  a  steamer  navigated  by  their  servants ; 
that  the  plaintiff  was  lawfully,  and  with  the  defen- 
dants* consent,  a  passenger  for  hire  on  board  the 
steamer;  that  it  was  the  duty  of  the  defendants  to 
navigate  the  steamer  with  reasonable  care  and  skill, 
and  to  provide  proper  tackle,  &c. ;  that  the  defen- 
dants did  not  navigate  with  reasonable  care  and  skill, 
and  did  not  provide  proper  tackle,  whereby,  and 
by  the  breaking  of  a  rope,  the  plaintiff  was  injured. 
Pleas — not  guilty ;  that  the  defendants  were  not  pos- 
sessed of  the  steamer  navigated  by  their  servants ; 
that  the  plaintiff  was  not  lawfully,  and  with  the 
defendants*  consent,  a  passenger  for  hire  on  board 
the  steamer ;  and  a  traverse  of  the  alleged  duty  of 
the  defendants.  A  verdict  having  been  found  for 
the  plaintiff, — Held,  on  a  motion  to  enter  the  ver- 
dict on  each  or  any  of  the  pleas  for  the  defendant, 
and  in  arrest  of  judgment,  that  the  above  facts  suffi- 
ciently proved  the  allegations  traversed;  and  that 
the  declaration  diitclosed  a  sufficient  cause  of  action. 
Ibid. 

The  plaintiff,  a  servant  of  J  &  Co.,  who  were 
employed  by  the  defendants  to  carry  cotton  from  a 
warehouse,  was  receiving  the  cotton  into  his  lorry 
when,  in  consequence  of  the  n^ligeoce  of  the  defen- 
dants' porters,  in  lowering  the  bales  from  the  upper 
floor  of  the  warehouse,  a  bale  fell  upon  him : — Held, 
that  the  plaintiff  and  the  defendants*  servants,  not 
being  under  the  same  control,  or  forming  part  of  the 
same  establishment,  were  not  so  employed  upon  a 
common  object,  as  to  deprive  the  plaintiff  of  a  right 
of  action  against  the  defendants  for  such  negligence. 
Abraham  v.  JieynMi,  5  Hurl  &  N.  148. 

(6)  For  Injuriet  to  Servants, 

(1)  By  his  own  Negligence. 

Where  a  master  builder  personally  interferes,  and 
directs  his  workmen  to  make  a  scaffolding  out  of 
poles  which  he  knows  to  be  unsound,  he  is  liable  to 
make  compensation  if  the  scaffolding  gives  way  and 
a  workman  upon  it  in  his  employ,  who  has  no  notice 
of  the  unsoundness,  is  injured  thereby.  Roberts  ▼. 
Smith  (Ex.  Ch.).  26  Law  J.  Rep.  (n.s.)  Exch.  319 ; 
2  Hurl.  &  N.  213. 

Declaration,  that  the  defendant  was  pooessed  of 
a  ladder  unsafe  and  unfit  for  use  by  any  person 
carrying  com  up  the  same,  and  the  plaintiff  was  the 
defendant's  servant,  yet  the  defendant,  well  knowing 
the  premises,  wrongfully  and  deceitfully  ordered  the 
plaintiff  to  carry  com  up  the  ladder,  and  the  plain- 
tiff, in  obedience  to  the  order,  and  believing  the  ladder 
to  be  proper  for  the  purpose,  and  not  knowing  the 
contrary,  did  therefore  carry  corn  up  it  for  the  defen- 
dant, but  by  reason  of  its  being  unsafe  and  unfit,  the 
pUintiff  fell  from  it  and  was  injured : — Held  (Bram- 
wellfB.  dubitante),  that  the  declaration  was  sufficient 
without  an  averment  that  the  plaintiff  had  no  notice 
that  the  ladder  was  unsafe.  WilliafM  v.  Clough, 
27  Law  J.  Rep.  (n.s.)  Exch.  325;  3  Hurl.  &  N. 
258. 

The  declaration  stated  that  the  defendant,  engaged 
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in  erecting  a  buQding,  caused  to  be  set  up  a  hoarding 
which  projected  too  far  into  the  street,  and  to  be  put 
inside  the  hoarding  a  machine  in  an  unsafe  and 
dangerous  position  (of  which  he  was  personally  aware), 
while  the  plaintiff  was  employed  in  his,  the  defen- 
dant's, service  in  working  on  the  building,  so  that 
a  vehicle,  being  lawfully  driven  along  the  street, 
acddentaily,  and  without  any  fault  on  the  part  of 
the  driver,  ran  against  the  hoarding,  whereby  and 
by  reason  of  the  premises,  the  machine  was  knocked 
down  and  fell  upon  the  plaintiff.  The  evidence  was 
that  the  hoarding  projected  further  into  the  street 
than  necessaiy,  and  so  far  that  the  vehicle  had  onl}' 
room  to  pass  and  had  not  room  to  turn,  and  was 
turning  when  it  struck  against  the  hoarding;  that 
the  machine  was  between  the  building  and  the 
hoarding,  and  that  there  was  so  little  space  between 
the  building  and  the  machine  that  there  was  hardly 
room  for  a  ladder,  which  the  pkintifFhad  placed,  and 
on  which  he  was  at  work,  and  the  result  of  the  colli- 
sion with  the  hoarding  was  that  the  machine  fell  upon 
the  plaintiff  and  knocked  him  down : — Held,  that 
the  action  was  not  maintainable;  and  that  the  plain- 
tiff was  rightly  nonsuited,  as  there  was  a  failure  in 
proof  upon  the  general  issue,  and  therefore  the 
objection  was  not  merely  in  arrest  of  judgment. 
Akop  V.  Yatet,  27  Law  J.  Rep.  (ir.$.)  Ezch.  768: 
nom.  AUop  v.  Yates,  2  Hurl.  &  N.  768. 

After  the  passing  of  the  18  &  19  Vict.  c.  108. 
special  rules  were  framed  and  approved  for  the 
regulation  of  a  coal-mine,  of  which  the  defendant 
was  the  proprietor  and  manager;  by  one  of  these 
rules  for  the  direction  of  enginemen  and  banksmen, 
every  morning,  before  any  one  descended  the  shafl, 
the  cage  by  which  they  were  letdown  was  to  be  twice 
run  slowly  up  and  down,  loaded,  in  order  to  test  the 
sufficiency  of  the  rope  and  tackling ;  this  rule  had 
been  habitually  neglected  for  many  weeks,  to  the 
defendant's  knowledge.  One  night  the  rope  by 
which  the  cage  was  suspended,  being  before  in  good 
repair,  was  (as  it  was  afterwards  discovered)  injured 
by  an  accidental  fire  in  the  mine;  the  next  morning 
A,  who  was  a  miner  employed  by  the  defendant  in 
the  colliery,  and  other  miners,  and  who  all  knew 
of  the  rule  for  testing  the  rope,  and  of  its  being 
habitually  violated,  presented  themselves  at  the  pit 
to  be  let  down  to  work,  and  there  not  having  been 
any  previous  testing  of  the  rope,  &c.,  according  to 
the  rule,  were  told  by  the  banksman  that  they  had 
better  examine  the  rope  before  they  went  down; 
they,  however,  got  immediately  into  the  cage,  and 
the  rope  breaking  as  they  descended  they  were  all 
killed.  An  action  having  been  brought  by  A.'8 
representative  against  the  defendant, — Held,  that  the 
action  was  not  maintainable,  for  that  the  deceaseds 
own  negligence  had  materially  contributed  to  the 
accident. 

SembU — that,  but  for  the  deceased's  negligence, 
the  defendant,  notwithstanding  the  deceased  and  the 
banksman  were  both  employed  by  the  defendant  in 
the  colliery  as  fellow  labourers,  would  have  been 
liable  by  reason  of  his  personal  negligence  in  n^lect- 
ing  the  rule  and  keeping  in  his  employ  a  banksman 
who  he  knew  habitually  violated  it.  SenioT  v.  Ward, 
28  Law  J.  Rep.  (n.s.)  Q.B.  139;  1  E.  &  E.  385. 

A  master  is  responsible  to  his  servant  for  the  in- 
jury received  in  the  course  of  his  service,  if  it  be 
shewn  to  have  been  occasioned  by  the  personal  negli- 


gence of  the  master.  Such  negligence  may  be  brought 
home  to  the  master  by  shewing  either  his  personal 
interference  to  be  the  cause  of  the  accident,  or  that 
he  negligently  retained  incompetent  servants,  whose 
incompetency  was  the  cause  of  the  accident:  but,  in 
the  absence  of  a  special  contract,  the  master  is  not 
liable  for  an  accident  not  proved  to  have  been 
occasioned  bv  his  personal  negligence.  Ormond  v. 
Holland,  E.  B.  &  £.  102. 

(2)  By  Negligence  of  Fellow  sertanta. 

It  is  a  well-established  rule  of  law  that  a  ser- 
vant cannot  ordinarily  sue  his  master  for  an  injury 
sustained  through  the  negligence  of  a  fellow- servant ; 
but  the  master  is  bound  to  use  due  care  in  the  selec- 
tion of  competent  servants,  and  is  liable  for  negli- 
gence in  employing  incompetent  persons.  He  is  not 
bound  to  warrant  the  competency  of  his  servants; 
and  in  an  action  against  him  for  an  injury  done  by 
one  of  his  servants  to  another,  the  question  for  the 
jury  is,  not  whether  the  servant  was  incompetent, 
but  whether  the  master  did  not  exercise  due  care  in 
employing  him.  Tarrant  v.  Webb,  25  Law  J.  Rep. 
(h.8.)  C.P.  261;  18  Com.  B.  Rep.  797. 

The  defendant%  being  the  contractors  for  lafgc 
works,  employed  M  to  do  part  of  the  works  by  the 
piece  for  a  certain  sum  payable  by  monthly  inetal- 
ments  according  to  the  work  done,  the  defendants 
finding  the  tools.  W,  who  was  then  in  the  defen- 
dants* service,  was  taken  by  M  from  his  work  and 
put  to  assist  in  the  piece-work  at  weekly  wages,  but, 
in  accordance  with  the  general  regulations  at  the 
defendants'  works,  W  was  paid  his  wages  weekly  by 
the  defendants  with  their  other  workmen,  and  M, 
who  before  the  contract  piece-work  had  also  been  in 
the  defendants'  employment  at  weekly  wages,  drew 
from  the  defendants  money  in  that  character,  the 
whole  being  charged  against  him  and  deducted  from 
the  amount  of  the  instalments  when  payable.  W 
having  been  killed  while  at  work  on  the  piece*work 
by  the  negligence  of  the  defendants'  servants, — Held, 
that  W  and  M  were  both  the  servants  of  the  defen- 
dants, and  therefore  that  the  administratrix  of  W 
could  not  maintain  an  action  against  the  defendants 
for  the  negligence  of  the  defendants*  other  servants, 
who  were  reasonably  fit  and  competent  for  the  ser- 
vice in  which  they  were  employed.  Wi^elt  v.  Fox, 
25  Law  J.  Rep.  (n.s.)  Exch.  188;  11  Exch.  Rep. 
832. 

Where  the  plaintiff  was,  with  other  workmen  in 
the  employ  of  the  defendant,  engaged  in  sinking  a 
mine,  and  was  at  the  bottom  of  the  pit,  and  assisted 
in  filling  a  tub  with  water,  which  was  drawn  up  to 
the  top  to  be  emptied,  and  through  something  occur- 
ring at  the  top,  where  his  fellow-workmen  were 
employed  to  empty  it,  it  fell  down  upon  the  plaintiff 
and  injured  him, — Held,  that  he  could  not  sue  the 
defendant  for  the  injury.  Grifitia  v.  Oidlow^  27 
Law  J.  Rep.  (h.8.)  Exch.  404;  8  Hurl.  &,  N.  648. 

(D)  OrriNCEs  bt  Sibyants. 

(a)  Not  entering  into  the  Service, 

A  having  bound  himself  to  work  for  P  as  an  arti- 
ficer for  five  years,  entered  into  his  service,  and  while 
this  contract  was  subsisting  agreed  in  writing  with  H 
to  serve  him  for  the  same  period.  Complaint  was 
made  before  Justices,  under  the  4  Geo.  4.  c.  34.  s.  3, 
against  A  for  not  entering  into  H'b  service: — Held, 
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that  as  A  could  not  enter  into  the  aervioe  without 
subjecting  himself  to  penal  consequences  for  absent- 
ing himself  from  P's  employ,  he  had  a  lawful  excuse, 
and  could  not  be  convicted.  Ashmore  v.  Horton,  29 
Law  J.  Rep.  (n.s.)  M.C.  1 3. 

(5)  AbtetUing  from  the  Service. 

Under  the  Master  and  Servant's  Act,  4  Geo.  4. 
c.  34,  an  artificer  who  has  been  convicted  and  im- 
prisoned under  the  act  for  absenting  himself  from 
his  master's  service,  and  who,  after  his  discharge  from 
imprisonment,  refuses  to  return  to  the  same  service, 
may  again  be  convicted  and  imprisoned  for  the  offence 
of  absenting  himself  from  the  said  service.  Ex  parte 
Bakery  26  Law  J.  Rep.  (n.8.)  M.C.  193 ;  7  E.  &  B. 
696. 

A  warrant  of  commitment  under  the  act  adjudged 
the  complaint  to  be  true,  it  appearing  to  the  Justice 
**a8  well  upon  the  examination  on  oath  of,  &c.  as 
oikerwise^  that  the  said  W  B  having  contracted  as 
aforesaid  to  serve,  &c.,  and  the  term  of  his  contract 
being  unexpired,  did,  on  &c.,  misdemean  and  mis- 
conduct himself  in  his  said  service  by  neglecting  and 
absenting  himself  from  his  said  mastei's  service  with- 
out the  leave,**  &c.: — Held,  first,  that  it  sufficiently 
appeared  on  the  face  of  the  warrant  that  W  B  had 
entered  the  service.  Secondly,  that  the  words  **  as 
otherwise"  did  not  import  that  the  Justice  had  adju- 
dicated upon  evidence  not  on  oath,  or  not  in  the  pre- 
sence of  the  party.  Thirdly,  that  the  warrant  only 
chaiged  one  offence  under  the  act,  namely,  the  ab- 
senting from  the  service.     Ibid. 

By  section  8.  of  stat.  4  Geo.  4.  c.  34,  if  any  servant 
in  husbandry ,  or  any  artificer,  &c.,  shall  contract 
with  any  person  to  serve  him,  and  shall  not  enter 
into  or  commence  his  or  her  service  according  to  his 
or  her  contract  (such  contract  being  in  writing  and 
signed  by  the  contracting  parties),  or  having  entered 
into  such  service,  shall  absent  himself  or  herself  from 
his  or  her  service  before  the  term  of  his  or  her 
contract  shall  be  completed,  it  shall  be  lawfiil  for  a 
Justice  of  the  Peace  of  the  county,  &c.  to  issue  his 
warrant,  &c.,  and  to  commit  such  person  to  the 
house  of  correction,  there  to  remain  and  be  held  to 
hard  labour  for  a  reasonable  time,  not  exceeding  three 
months,  &c. : — Held,  that  before  an  artificer  can  be 
convicted  of  so  absenting  himself,  the  Justice  ought 
to  be  satisfied  that  he  had  absented  himself  without 
lawful  excuse,  and  that  he  knew  he  had  no  lawful 
excuse.  Rider  v.  Wood*  29  Law  J.  Rep.  (n.s.) 
M.C.  1. 

(E)  MOLESTIKa  Sbbyants. 

By  the  6  Geo.  4.  c.  129.  s.  8,  if  anj  person  shall, 
by  violence  to  the  person  or  property,  or  by  threats 
or  intimidation,  or  by  molesting  another,  force,  or 
endeavour  to  force,  any  workman  hired  in  any  trade 
to  depart  from  his  hiring,  he  shall  be  liable,  on  con- 
viction, to  imprisonment.  A  conviction  under  the 
act,  by  one  of  the  metropolitan  police  magistrates, 
stated  that  the  defendant  was  convicted  of  having 
unlawfully,  by  threats,  endeavoured  to  force  W  J, 
who  was  then  a  workman  hired  by  T  P,  to  depart 
from  his  hiring: — Held,  that  the  conviction  stated 
the  offence  in  the  words  of  the  act  declaring  the 
offence,  and  was  sufficient  by  reason  of  the  Metro- 
politan Police  Act, 2  &  3  Vict.  c.  71.  s.  49.  SemJbU 
— that  the  conviction  was  valid  irrespectively  of  tlie 


latter  statute.  Ex  parte  PerhoM,  29  Law  J.  Rep. 
(N.s.)  M.C.  31. 

The  6  Geo.  4.  c.  129.  s.  3.  makes  it  an  offence  to 
endeavour  by  threats  to  force  any  workman  hired 
for  any  work  to  leave  his  hiring ;  and  the  Metropo- 
litan Police  Act,  2  &  8  Vict  c  71,  provides  that  a 
conviction  in  the  words  of  any  statute  declaring  the 
offence  shall  be  sufllicient.  A  conviction  by  a  Metro- 
politan Police  Magistrate  stated  that  the  defendant 
did  bv  threats  endeavour  to  force  one  W  J  to  leave 
his  hiring: — Held,  that  the  conviction  was  sufficient; 
that  the  nature  of  the  threats  need  not  be  shewn, 
nor  the  threats  set  out,  the  essence  of  the  offence 
being  the  endeavour  to  force  a  workman  to  depart 
from  his  employ,  and  that  the  threats  were  matter  of 
evidence  only.  Ex  parte  Perkamy  29  Law  J.  Rep. 
(•f.s.)  M.C.  38 ;  6  Hurl.  &  N.  80. 

Held,  also,  for  the  same  reason,  that  neither  the 
conviction  nor  the  information  need  allege  that  the 
threats  were  to  any  particular  person.    Ibid. 


MEDICINE  AND  SURGERY. 

[See  Phtbio.] 


MERCANTILE  LAW  AMENDMENT  ACT. 

[The  laws  affecting  trade  and  commerce  amended 
by  (England  and  Ireland)  19  &  20  Vict.  c.  97.— 
(Scotland)  19  &  20  Vict.  c.  60.] 

The  provision  in  section  1.  of  the  Mercantile  Law 
Amendment  Act,  1856,  that  no  writ  of  ^.  fa.  shall 
prejudice  the  title  of  any  person  to  goods  acquired 
oond  fide  and  for  a  vaJuable  consideration  before 
actual  seizure  under  the  writ,  does  not  apply  to  pro- 
tect a  hand  fide  purchaser  of  goods  against  a  writ  of 
fi.  fa,  issued  against  the  vendor  and  delivered  to  the 
sheriff  before  the  statute  passed.  WiUiame  v.  Smith 
(Ex.  Ch.),  28  Law  J.  Rep.  (k.s.)  Exch.  286;  4 
Hurl.  &  N.  559. 

The  Court  has  no  power  under  section  5.  of 
19  &  20  Vict.  c.  97.  to  enforce  by  order  the  remedy 
there  given.  Phillipt  v.  Dieikaon,  29  Law  J.  Rep. 
(n.s.)  C.P.  228 ;  8  Com.  B.  Rep.  N.S.  391. 

A  and  B,  two  of  the  managing  committee  of  a 
mining  association,  were  sued,  in  separate  actions, 
by  the  solicitor  to  the  association  for  581/.  15«.,  the 
balance  of  his  bill  of  costs.  In  the  action  against 
A,  a  verdict  was  taken  by  consent  for  500/.  payable 
by  instalments ;  judgment  not  to  be  entered  up  by 
plaintiff  unless  A  made  default  in  payment  of  the 
instalments.  A  having  made  default,  judgment  was 
entered  up,  when  he  paid  the  debt  and  costs.  The 
action  against  B  was  stayed  by  a  Judge^s  order,  on 
payment  by  B  of  550/.  by  instalments,  "without 
prejudice  to  any  rights  the  plaintiff  might  have 
against  any  other  person  in  respect  thereof.**  A 
having  applied  under  section  5.  of  19  &  20  Vict, 
c.  97.  to  have  the  Judge's  order  assigned  to  him,  the 
Court  held  that  they  had  no  power  to  make  an  order 
under  that  section.    Ibid. 


MERCHANT  SHIPPING  ACT. 

[See  Ship  and  Shipping.] 
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MERGER. 

A  tenant  in  tail  in  remainder  expectant  upon  a 
prior  estate  tail  took  a  transfer  to  himself  of  a  mort- 
giige  term  affecting  the  estate.  He  afterwards  became 
tenant  in  tail  in  possession,  and,  after  remaining  in 
possession  five  years,  died  a  bachelor  and  intestate, 
without  having  barred  the  entail,  and  without  having 
indicated  any  intention  as  to  whether  the  charge 
should  merge  or  not.  Upon  a  bill  bv  his  adminis- 
trator against  the  remainderman, — Held,  that  the 
charge  was  a  subsisting  charge.  Horton  v.  Smith, 
27  Law  J.  Rep.  (n.s.)  Chanc.  773;  4  Kay  &  J.  624. 

Charges  paid  off  by  a  person  having  only  a  partial 
interest  in  the  estate, — Held,  not  to  have  merged. 
put  V.  Pitt,  22  Beav.  294. 

In  1824  A  purchased  an  estate,  and  he  mortgaged 
it  to  raise  part  of  the  purchase-money.  In  February 
1840  the  mortgage  was  paid  off  and  transferred  to 
B,  who,  in  April  1840,  executed  a  declaration  of 
trust  in  favbur  of  A.  A  died  in  1848,-- Held,  that 
the  charge  had  merged.     Ibid. 

The  owner  in  fee  bought  up  an  existing  building 
lease  of  the  property,  and  had  it  assigned  to  a  trustee 
in  trust  for  him,  '^his  executors,  administrators  and 
assigns,** — Held,  that  the  presumption  was  that  the 
lease  had  not  in  equity  merged  in  the  inheritance, 
but  that  it  passed  as  part  of  his  personal  estate... 
Held,  also,  that  the  burden  of  proof  was  on  those 
who  asserted  the  contrary.  6hinter  v.  Gunter,  23 
Beav.  571. 


METROPOLIS  LOCAL  MANAGEMENT 

ACTS. 

[The  Act  of  18  &  19  Vict.  c.  120,  for  the  better 
Local  Management  of  the  Metropolis,  amended  by 
19  &  20  Vict.  c.  112.— The  Metropolis  Local  Ma- 
nagement Act  (1855)  altered  and  amended,  and  the 
Powers  of  the  Metropolitan  Board  of  Works  for  the 
Purification  of  the  Thames  and  the  Main  Drainage 
of  the  Metropolis,  extended  by  21  &  22  Vict.  c.  104.  J 

(A)  Elbction,  Powbbs   aad  Peooiidimgb  or 

Vbststmbn. 

(B)  Ratkl 

(a)  Collection  of  Arrears  of  jRaU  made  ttnder 

the  Highway  Act. 
(I)  Power  of  New   Vestry  to  make  Poor 

Rates, 
(  c )  Distinctive  Rates :  Lighting  and  Sewers 

Rates, 


(d)  Scale  qf  Rateability, 


Special  Benefit  RaU, 
(C)  Other  Mattbrs. 

(a)  Jurisdiction  and  Powers  of  the  MetropO" 

Utan  Board  of  Works, 
( 5 )  lAabUity  on  Contracts  made  lefort  the 

Act  passed, 
(e)  Party  liable  for  Drainage  Works. 
{d)  Recovery  of  Costs  or  Expenses. 
{e)  "Street,** 

if)  '*  Regular  Line  of  Buildings,** 
ig)  "Sewer,** 


(A)  Election,  Powers  and  Prociedinos  or 

Vestrymeht. 

The  inspectors  of  votes  for  the  election  of  vestry- 


men, under  the  Metropolis  Local  Management  Act, 
have  authority  to  inquire  into  the  quidification  of 
candidates,  and  are  not  to  return  as  elected  an j  per- 
son, who,  although  he  may  have  a  majority  of  votes, 
was  not  qualified  at  the  time  of  the  election.  Ex 
parte  Ross,  in  re  the  Vestry  qfSl,  Pancras,  26  Law 
J.  Rep.  (ir.s.)  Q.B.  812;  nom,  R.  v.  J^.  Paneras, 
7  E.  &  B.  954. 

^  Under  a  deed  for  the  foundation  of  a  charity,  the 
right  of  electing  alms-people  was  vested  ^in  the 
minister,  churchwardens,  overseers  of  the  poor  and 
such  of  the  parishioners  as  should  pay  taxations  to 
the  poor,  and  should  not  keep  inmates  or  poor 
lodgers*": — Held,  that  this  was  not "  a  duty,  power, 
or  privilege  relating  to  the  management  and  relief 
of  the  poor,  or  the  administration  of  any  money  or 
other  property  applicable  to  the  relief  of  the  poor,** 
within  the  meaning  of  the  3rd  section  of  the  Metro- 
polis Local  Management  Act,  19  &20  Vict.  c.  112, 
and  that  the  right  of  electing  alms-people  was  not 
transferred  to  the  new  vestry  appointed  under  that 
act  Attorney  (kneral  v.  the  Drapers^  Company,  27 
Law  J.  Bep.  (n.s.)  Chanc.  542;  4  Drew.  299. 

The  defendants,  in  exercise  of  the  powers  given 
to  them  by  the  76th  section  of  the  Metropolis  Local 
Management  Act,  18  &  19  Vict  c.  120,  served  the 
plaintiff  with  a  notice  requiring  him,  in  the  con- 
struction of  the  drainage  to  certain  houses  then 
building  by  him  in  their  district  to  use  pipes  of 
stoneware  of  the  best  quality.  The  plaintiff  pro- 
posed to  use  pipes  of  Aylesford  roanu&cture  as 
coming  within  the  description  of  stoneware  men- 
tioned in  the  notice.  To  this  the  defendants  ob- 
jected, who  required  pipes  of  Lambeth  manufacture, 
or  of  manufacture  similar  to  that  of  Lambeth,  to  be 
used,  and  they  refiised,  unless  this  were  complied 
with,  to  make  an  opening  into  the  main  sewer  for 
the  plaintiff*^  drainage.  The  plaintiff  thereupon 
made  the  opening  himself,  and  completed  his  drain- 
age by  means  of  Aylesford  pipes: — Held,  the  evi- 
dence of  scientific  men  as  to  the  comparative  merits 
of  the  two  manufiictures  being  conflicting,  that  the 
act  gave  the  vestry  the  right  to  determine  which  of 
the  two  materials  should  be  used;  and  the  Court 
therefore  refused  a  motion  by  the  plaintiff  for  an 
injunction  to  restrain  the  defendants  from  entering 
upon  the  plttintiff*s  premises  for  the  purpose  of 
taking  up  the  drainage  works  constructed  by  him 
with  the  Aylesford  pipes.  Austin  v.  the  Vestry  of 
ihe  Parish  o/  St.  Mary,  Lambeth,  27  Law  J.  Rep. 
(n.8.)  Chanc.  888,  892,  677. 

By  the  28th  section  of  the  Metropolis  Local 
Management  Act,  18  &.  19  Vict  c.  120,  the  duties 
of  vestries  are  to  be  performed  by  the  majoritj 
present.  By  a  by-law  made  pursuant  to  the  202nd 
section,  it  was  provided  that  "  all  questions  shall  be 
determined  by  a  show  of  hands,  or  by  a  division,  if 
demanded,  with  the  names  recorded**: — Held,  that 
the  division  or  poll  might  take  place  after  a  show  of 
hands.    Tear  v.  Freebody^  4  Com.  B.  Rep.  228. 

(B)  Rates. 

(a)  Collection  of  Arrears  of  Rate  made  under  the 

Highway  Act. 

Under  the  General  Highway  Act,  5  &  6  Will.  4. 
c.  50.  s.  18,  a  board  was  elected,  on  the  26th  of  March 
1855,  to  serve  the  office  of  surveyors  of  the  highways 
in  a  parish  for  the  year  ensuing.    On  the  2drd  of 
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November  1855  they  made  a  highway  rate.  In 
Augast  1855  the  Metropolis  Local  Management 
Act  (18  &  19  Vict.  c.  120.)  passed;  and,  by  section 
251,  it  came  into  operation  on  the  Ist  of  January 
1856.  On  the  28th  of  November  1855,  under  sec- 
tions 31  and  32,  a  district  board  of  works  was  elected 
for  the  district  comprehending  the  parish,  which  was 
included  in  Part  I.  of  Schedule  (B).  After  the  25th 
of  March  1856,  application  was  made,  on  the  part 
of  the  late  highway  board,  to  a  party  rated  to  the 
said  high  way- rate,  for  payment  of  arreRrs  of  the  rate, 
under  section  97.  of  the  statute  18  &  19  Vict.  c.  120. 
Payment  not  having  been  made,  a  summons  was 
taken  out  against  the  party;  but  the  magistrate  re- 
fused to  issue  a  warrant  for  levying.  Afterwards  the 
party  paid  the  arrear  to  the  district  board  of  works. 
A  rule  having  been  obtained  for  an  order  directing 
the  msgistmte  to  issue  the  warrant,  this  Court  dis- 
charged the  rule,  on  the  ground  that  the  collection 
of  such  arrears  was  not,  under  section  97,  to  be 
made  by  the  late  highway  board.  Eegina  v.  ffing- 
ham,  7  E.  &  B.  5. 

(&)  Pov>er  of  New  Vettry  to  make  Poor  Hates, 

By  a  local  act,  making  the  hamlet  of  Spitalfields 
B  distinct  parish,  the  rector  of  the  church,  the  church- 
wardens and  overseers  of  the  poor,  and  all  other 
persons  possessing  certain  specified  qualifications, 
were  constituted  the  vestrymen  of  the  parish.  By 
another  local  act  power  wns  given  to  them  to  make 
poor-rates.  By  the  18  &  19  Vict.  c.  120.  s.  2,  the 
new  vestry  of  certain  parishes,  including  the  parish 
of  Spitalfieldsy  was  ordered  to  be  elected  in  a  certain 
specified  manner,  and  the  incumbent  and  church- 
wardens were  to  constitute  part  of  such  vestry,  and 
were  to  vote  therein,  in  addition  to  the  elected 
vestrymen ;  and  by  section  8.  it  was  enacted,  that 
**  such  vestrymen  with  such  persons  as  hereinbefore 
mentioned,  shall  forthwith  be  deemed  to  constitute 
the  vestry  of  such  parish,  and  shall  supersede  any 
existing  vestry  therein,  and  exercise  the  powers  and 
privileges  held  by  such  existing  vestry."  Under  the 
above  provisions  a  vestry  was  elected  for  the  parish 
of  Spitaliields,  and  made  poorrates,  the  overseers 
taking  no  part  in  making  them: — Held,  that  the 
powers  of  making  poor-rates  possessed  by  the  old 
vestry  were  transferred  to  the  new  vestry,  and  that 
the  rates  were  lawfully  made,  the  overseers  not  being 
entitled  to  vote.  Vaughcm  v.  Imray,  28  Law  J. 
Rep.  (N.s.)  MC.  78;  1  £.  &  E.  683. 

(c)  DMnetive  Raiea:  Lighting  €md  Sewers  Rates. 

Under  the  Metropolis  Local  Management  Act, 
1855  (18  8c  19  Vict  c  120),  s.  161,  no  rates,  except 
the  lighting  and  sewers  rate,  need  be  kept  dlNtinct 
from  the  general  rate.  The  Q^een  ▼.  the  Great 
Western  Bail.  Co.  28  Law  J  Rep.  (n.b.)  M.C.  59; 
E.  B.  &  E.  600. 

By  section  158.  of  the  18  &  19  Vict.  c.  120,  it  is 
enacted,  that  **  every  such  vestry  and  board  shall 
distinguish  in  their  orders  sums  required  for  defray- 
ing expenses  connected  with  sewerage,  and  also, 
where  the  3  &  4  Will.  4.  c.  90,  or  any  other  act  by 
virtue  whereof  land  is  rated  in  respect  of  expenses  of 
lighting  at  a  less  amount  in  proportion  to  the  annual 
value  thereof  than  houses,  or  is  wholly  exempted 
from  being  rated  in  respect  of  such  expenses,  is  in 
force  in  any  parish,  or  any  part  of  any  parish,  at  the 


time  of  the  passing  of  this  act,  distinguish,  as  regards 
such  parish  or  part,  the  sums  required  for  defraying 
the  expenses  of  lighting  their  parish  or  district  from 
sums  required  for  defraying  other  expenses  of  exe- 
cuting this  act'' : — Held,  that  every  such  vestry  and 
board  are  thereby  by  implication  directed  to  distin- 
guish the  sum  required  for  lighting  the  vhoU  parish, 
and  to  order  a  separate  sum  to  be  levied  for  defray- 
ing such  expenses,  which  must  be  by  a  lighting  rate 
over  the  whole  parish.  The  Overseers  of  the  Parish 
of  St.  James,  Westminster,  and  the  Overseers  of  the 
Parish  of  St.  Maryy  BaUersea,  29  Law  J.  Rep.  (n.b.) 
M.C.  26. 

Therefore,  the  overseers  of  the  parish  of  M  (the 
respondents)  having  made  a  lighting  rate  in  com- 
pliance with  an  order  of  the  Board  of  Works  of  the 
W  District,  within  which  district  the  parish  of  M 
was  situate,  for  carrying  into  effect  the  purposes  of 
the  18  &  19  Vict.  c.  120,  and  of  a  local  act  in  force 
in  a  district  called  the  ''Out-District,"  in  which 
premises  occupied  by  the  overseers  of  J*(the  appel- 
lant»)  were  situate,  in  which  district  neither  the 
8  &  4  Will.  4.  c.  90.  nor  any  other  act  by  virtue 
whereof  land  is  rated  in  respect  of  expenses  of  light- 
ing at  a  less  amount  in  proportion  to  the  annual 
value  thereof  than  houses,  or  is  wholly  exempted 
fVom  being  rated  in  respect  of  such  expenses  was  in 
force  at  the  time  of  the  passing  of  the  18  &  19  Vict, 
c.  120,  though  the  said  act  3  &.  4  Will.  4.  c.  90.  was 
at  that  time  in  force  in  two  other  districts,  and  a 
similar  act  in  a  third  district  of  the  said  parish  of 
M  for  which  lighting  rates  were  at  the  same  time 
made  in  compliance  with  the  aforesaid  order, — Held, 
that  the  said  order  and  rate  on  the  said  out-district 
were  valid  and  enforceable.     Ibid. 

The  Court  has  no  power  to  give  an  opinion  on  a 
question  asked  by  the  parties  to  the  caae,  but  which 
the  magistrates  by  whom  the  case  is  stated  have  not 
submitted  for  the  opinion  of  the  Court.     Ibid. 

By  the  165th  section  of  the  18  &  19  Vict.  c.  120. 
It  is  provided  that  "  in  every  parish  or  part  of  a 
parish  in  which,  under  any  other  act,  land  is  now 
rated  in  respect  of  expenses  of  lighting  at  a  less 
amount  in  proportion  to  the  annual  value  thereof 
than  houses,  or  is  now  wholly  exempted  from  being 
rated  in  respect  of  such  expenses,  such  land  shall 
continue  to  be  rated  to  every  lighting-rate  made  under 
this  act  at  such  less  amoHnt,  or  where  such  land  is 
now  wholly  exempt  as  aforesaid,  shall  be  wholly 
exempted  from  such  rate.^  The  appellants  were 
rated  under  section  161.  of  the  above  act  in  respect 
of  the  mains  and  other  pipes,  plugs  and  apparatus 
fixed  in  the  ground  for  the  conveyance  of  water,  and 
for  the  land  occupied  by  them  by  means  of  their 
said  mains,  &.c.  Before  the  paasing  of  the  above 
act  the  lighting  of  the  hamlet  of  the  respondents  was 
regulated  by  the  local  act,  1  &  2  Geo.  4.  c.  Ixxii., 
and  by  section  30.  of  that  statute  the  necessary  sums 
of  money  were  ordered  to  be  raised  by  rates  **  laid 
upon  all  and  every  person  and  persons  who  do  or 
shall  inhabit,  hold,  use,  occupy,  be  in  possession  o^ 
or  enjoy  any  messuages,  tenements,  coach-houses, 
stables,  cellars,  vaults,  houses,  shops,  warehouses,  or 
other  buildings,  tenements  or  hereditaments,  situate 
or  being  in  any  of  the  streets,"  &c  "  within  the  said 
hamlet,^*  &c.  Under  this  act  the  appellants  had 
been  assessed  to  a  lighting-rate,  but  having  appealed 
against  it,  this  Court  had  held  that  they  were  not 
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rateable  :-^Held,  therefore,  that^  by  the  terms  of 
the  165th  section  of  18  &  19  Vict  c.  120,  they  were 
exempt  from  liability  to  be  rated  under  the  proviMons 
of  that  section.  The  Eati  London  WcOerworks  Contr 
pony  V.  the  Oveneen  of  the  Poor  of  the  Hamlet  of 
MUe  End  Old  Town,  29  Law  J.  Hep.  (m.s.)  M.U. 
66. 

(d)  Setde  of  JRaUabiUty, 

By  a  local  act  for  the  parish  of  P,  all  hereditaments 
whatever  were  made  rateable  to  all  the  parish  rates; 
but  certain  classes  of  property,  such  as  unoccupied 
or  unfinished  buildings,  were  to  be  rated  to  certain 
rates  (the  poor-rate  not  being  one)  on  a  different  scale 
from  other  property : — Held,  that  by  the  lOlst  sec- 
tion of  the  Metropolis  Local  Management  Act,  all 
property  must  be  rated  to  the  general  rate  under 
that  act  on  the  same  scale  as  to  the  poor-rate  in  the 
pariiih,  without  any  reference  to  these  distinctions.  R, 
V.  the  Great  Western  JRaiL  Co.,  2S  Law  J.  Rep.  (Br.s.) 
M.C.  59;  E.  B.  &  £.  600. 

{e)  Special  Benefit  Rate, 

Where,  under  the  Metropolis  Local  Management 
Act,  18  &  19  Vict.  c.  120,  parishes  have  been  united 
in  a  district,  the  expense  of  keeping  the  pavements 
in  repair  and  every  other  expense  of  cleansing  and 
lighting  ought  to  be  charged  on  each  parish  in  pro- 
portion to  ita  rateable  value.  If  some  portions  of 
the  district  are  not  paved  at  aU,  or  are  insufBciently 
paved,  the  expense  of  putting  them  into  as  good 
condiUoD  as  the  sufficiently  paved  portions  ought  to 
be  borne  by  those  parishes  in  which  those  unpaved 
or  insufficiently  paved  portions  are  situate.  The 
Overseers  rf  the  Poor  of  St.  Boiolph,  Without  Aid- 
gate,  V.  the  Board  of  Works  for  the  Whitechapel 
District,  29  Law  J.  Rep.  (n.s.)  M.C.  228. 

By  section  169,  where  it  appears  to  any  vestry  or 
local  board  that  all  or  any  part  of  the  expenses  have 
or  has  been  incurred  for  the  special  benefit  of  any 
particular  part  of  their  parish  or  district,  or  not  for 
the  equal  benefit  of  the  whole,  such  vestry  or  board 
may  direct  the  sum  or  sums  necessary  for  defraying 
such  expenses  or  any  part  thereof,  to  be  levied  in 
such  part,  or  exempt  any  part  of  such  parish  or  dis- 
trict from  the  levy,  or  require  a  less  rate  to  be  levied 
thereon,  as  the  circumstances  of  the  case  may  re- 
quire : — Held,  that  if  the  vestry  or  board  take  into 
consideration  the  special  circumstances  which,  in 
raising  the  required  sum  of  money,  might  call  for 
the  application  of  the  provisions  of  the  above  section, 
this  Court  will  not  interfere  with  the  exercise  of 
their  discretion  as  to  what  amount  they  shall  direct 
the  overseers  of  the  parishes  to  levy.    Ibid. 

(C)  Other  Mattbrs. 

(a)  Jurisdiction  and  Powers  of  the  MetropoHitan 

Board  of  Works, 

A  certiorari  issued  to  bring  up  an  order  of  the 
Metropolitan  Board  of  Works  made,  under  the 
statute  18  &  19  Vict  c.  120.  s.214,  on  an  appeal 
from  a  decision  of  the  district  board,  by  which  ail 
order  for  compensation  was  granted  to  D  as  an  officer 
to  certain  Commissioners.  The  certiorari  is  taken 
away  by  section  230.  The  certiorari  was  issued  on 
affidavits  by  which  it  appeared  that  D  was  not  an 
officer,  and  that  consequently  the  order  was  made 
without  jurisdiction.    On  shewing  cause  against  the 


rule  to  quash  this  order, — ^Held,  that  the  Board  of 
Works  had  jurisdiction  on  the  appeal  to  decide 
whether  D  was  an  officer  or  not;  and  that,  even 
assuming  that  their  decision  was  wrong  in  fiict,  the 
order  was  not  without  jurisdiction.  The  rule  to 
quash  the  order  was  discharged,  and  the  writ  of 
certiorari  quash  ed,  quia  imprvvid^  emanavii,  Begina 
T.  St.  Olave's  District  Board,  8  £.  &  B.  529. 

The  powen  conferred  upon  the  Metropolitan 
Board  of  Works  by  the  135th  section  of  the  18  &  19 
Vict.  c.  120,  of  carrying  their  sewers  and  works  into, 
through  or  under  any  lands,  making  compensation 
for  any  damage  done  thereby,  may  be  exercised 
without  purchasing  such  lands,  or  any  easement  in 
them;  and  the  150th,  151st  and  152nd sections  of 
the  act,  enabling  them  to  purchase  any  land,  or  any 
right  or  easement  in  or  over  any  land  which  thej 
may  deem  necessary  or  expedient  for  the  formation 
or  protection  of  their  works,  are  not  to  be  read  as 
restricting  such  exercise  of  those  powers.  The  North 
London  Bail.  Co.  v.  the  Metropolita/n  Board  qf 
Works,  28  Law  J.  Rep.  (n.s.)  Chanc.  909;  Johns. 
405. 

In  the  construction  of  powen  confeired  by  act  of 
parliament  upon  public  bodies,  acting  for  the  public 
benefit  alone,  the  intention  of  the  legislature  is  not 
to  be  measured  by  the  more  guarded  powen  given 
to  public  companies  established  for  trading  purposes. 
Ibid. 

(b)  Liability  on  Contracts  made  before  the  Act 

passed. 

By  the  90th  section  of  the  Metropolis  Local 
Management  Act,  (18  &  19  Vict,  c  120),  all  the 
duties  and  powen  as  to  cleansing,  &c.  any  parishes, 
within  any  district  mentioned  in  Schedule  (0.) 
vested  in  any  Commissioners  or  other  body,  shall 
cease  to  be  so  vested,  and  become  vested  in  and 
exercised  by  the  Board  of  Works  for  the  district 
under  the  act.  The  94th  section  provides  that  all 
contracts,  &c.  entered  into  with  such  Commissionera 
or  body  shall  remain  as  valid  and  effectual,  and  shall 
be  proceeded  on  and  enforced  as  if  that  act  had  not 
passed;  and  no  actions  shall  abate  or  be  discontinued, 
but  they  shall  continue  as  if  the  act  had  not  passed; 
and  all  monies  or  liabilities  which  such  Commission- 
era  or  body  would  have  been  liable  to  discharge  out 
of  rates  levied  under  their  powers,  shall  be  paid  out 
of  rat^  to  be  levied  by  the  new  board  or  vestry 
under  the  act: — Held,  that  on  a  reasonable  construc- 
tion of  these  provisions,  an  action  commenced  after 
the  passing  of  the  act  upon  a  contract  for  cleansing 
entered  into,  before  the  passing  of  the  act,  with 
trustees  appointed  under  a  local  act  for  a  parish  within 
Schedule  (B.),  was  correctly  brought  against  the  new 
Commissionera  under  the  Metropolis  Local  Manage- 
ment Act,  they  being  the  parties  having  control  of 
the  funds  which  were  ultimately  liable^  although 
there  is  no  express  provision  that  actions  on  old 
contracts,  of  which  the  validity  is  preserved  by  sec- 
tion 94,  shall  be  brought  against  the  new  body  in- 
stead of  the  old.  Sinnott  v.  the  Commissioners  of 
Works  for  the  Whitechapel  District,  27  Law  J.  Rep. 
(n.b.)  C.P.  177;  3  Com.  B.  Rep.  N.S.  674. 

(c)  Party  liable  for  Drainage  Works. 

A  held  premises  under  a  building  lease,  with  a 
covenant  to  pay,  bear^  and  discharge  ''all  such  par- 
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liamentary,  parochiAl,  and  countj,  district,  and 
occasional  levies,  rates,  assessments,  taxes,  charges, 
impositions,  contributions,  burthens,  duties,  and  ser- 
vices whatsoever,  as  during  the  term  should  be  taxed, 
assessed,  or  imposed  upon  or  in  respect  of  the  pre- 
mises, or  any  part  thereof."  He  granted  an  under- 
lease (at  a  rack-rent)  to  B,  the  latter  covenanting 
**that  the  several  covenants,  conditions,  and  agree- 
ments contained  in  the  original  lease  on  the  lessee^s 
part  to  be  performed  and  observed  (except  the  cove- 
nants to  pay  rent  and  to  insure),  should  during  the 
continuance  of  the  demise  be  performed  and  observed 
by  him": — Held,  that  B  was  liable  for  the  expense 
of  drainage  works  done  upon  the  premises  under 
the  authority  of  the  Metropolis  Local  Management 
Act,  1855, 18  &  19  Vict  c.  120.  Sweet  v.  Seager, 
2Com.  RBep.  N.S.  119. 

{d)  Recowry  of  Co»U  or  Eipentet, 

[See  title  Action  (A)  (e),  The  Ve$try  of  St,  Pan- 
era*  v.  Batterhury,  ante,  p.  5.] 

(e)  "Street:' 

In  a  public  road  in  the  metropolis  there  is  a  con- 
tinuous line  of  houses  on  both  sides;  immediately  in 
front  of  the  houses  on  either  side  is  a  paved  footway 
from  10  to  15  feet  wide,  and  between  each  footway 
and  the  carriage-way  an  intermediate  space  from 
33  to  58  feet  wide ;  the  occupants  of  the  houses  on 
either  side  have  always  used  so  much  of  this  space 
as  is  opposite  to  their  respective  houses  in  such  man- 
ner as  suits  their  respective  trades,— as  for  placing 
carriages  for  repair,  sawing  stone,  &c., — paying  a 
small  yearly  rent  to  the  lord  of  the  manor  to  whom 
the  soil  belongs:  subject  to  this  use  of  it  by  the  occu- 
pants,  the  public  have  always  passed  over  this  inter- 
mediate space,  where  and  when  these  obstructions 
would  permit,  as  of  right  On  the  space  opposite 
his  house  a  publican  erected  a  moveable  shed  on  fixed 
sockets,  with  forms  for  his  customers  to  use.  The 
erection  caused  no  obstruction  to  the  paved  footway: 
•^Held,  that  this  space  was  not  part  of  a  ** street" 
within  the  meaning  of  the  Metropolis  Local  Manage- 
ment Act,  1855 ;  and  that  the  shed  was  not  an  ob- 
struction which  might  be  removed  by  the  district 
board  within  the  meaning  of  sections  19.  and  20.  of 
that  act.  Le  Neve  v.  the  Vestry  of  the  Hamlet  qf 
Mile  End  Old  Tovm,  27  Law  J.  Bep.  (n.b.)  Q.B. 
208 ;  8  K  &  B.  1054. 

Semble — that  there  had  been  a  partial  dedication 
of  this  space  to  the  public ;  and  that  it  could  not  be 
considered  private  property,  without  any  public  ease- 
ment, that  might  be  inclosed  by  the  lord  of  the 
manor.    Ibid. 

An  unfinished  road  (in  a  parish  mentioned  in 
Schedule  (A.)  of  the  Metropolis  Local  Management 
Act,  18  &  19  Vict.  c.  120),  containing  inhabited 
houses  along  part  of  it,  communicated,  at  one  end 
only,  with  another  road  containing  houses  placed 
singly  at  long  intervals.  The  soil  of  such  unfinished 
road  was  private  property ;  and  the  road  itself  had 
not  been  dedicated  to  the  public.  The  vestry  of  the 
parish  refused  to  light  the  road  under  sect  1 30.  On 
a  motion  for  mandamus  to  compel  them  to  do  so, 
this  Court  discharged  the  rule,  on  the  ground  that 
the  vestry  were  not  bound  to  treat  the  road  as  a 
street  under  sects.  130,  250.  Regina  v.  St,  Mary^ 
Idington,  E.  B.  &  £.  743. 


if)  "Regular  Line  of  Buildingi,*' 

By  the  148rd  section  of  the  Metropolis  Local 
Management  Act,  18  &  19  Vict.  c.  120,  after  the  1st 
of  January  1856,  no  building  is  to  be  erected  beyond 
"the  regular  line  of  buildings  in  the  street  in  which 
the  same  is  situate '^ — Held,  that  this  does  not  mean 
a  strict  mathematical  line,  but  a  substantial!  v  regular 
line.    Tear  v.  FreOody,  4  Com.  B.  Bep.  228. 

(gr)  '^  Sewer  » 

A  marsh  wall  or  embankment  that  keeps  back  the 
river  Thames  at  high  water  from  inundating  the  Isle 
of  Dogs,  and  through  which  sewers  pass  which  drain 
the  isle  at  low  water,  is  "a  sewer**  within  the  mean- 
ing of  the  204th  section  of  the  18  &  19  Vict  c.  120, 
which  gives  power  to  the  district  board  of  works  in 
whom  any  sewer  is  vested  to  remove  any  building 
erected  thereon  without  their  consent  The  Poplar 
Dietriet  Board  of  Works  v.  Enight,  28  Law  J.  Bep. 
(N.8.)  M.C.  37 ;  E.  R  &  E.  408. 

Quoere — whether  the  marsh  wall  was  vested  in 
the  district  board  under  section  68.  and  Schedule  A, 
or  in  the  Metropolitan  Board  of  Works  under  section 
135.  and  Schedule  D;  but  the  latter  never  having 
exercised  any  jurisdiction  over  it,  and  the  district 
board  being  de  facto  in  the  exercise  of  that  jurisdic- 
tion,— Held,  on  a  complaint  by  them  against  persons 
who  had  treated  with  them  as  having  jurisdiction, 
that  the  marsh  wall  was  vested  in  the  district  board. 
Ibid. 

Semble — that  a  house,  built  with  foundations 
placed  on  the  surface,  without  any  digging  out,  is 
within  section  76,  which  enacts,  ^that  before  begin- 
ning to  lay  or  dig  out  the  foundation  of  any  house 
seven  days'  notice  shall  be  given  to  the  district  board ." 
Ibid. 


METBOPOLITAN  BUILDING  ACTS. 

[''The  MetropoUtan  Building  Act  (1855),** altered 
and  amended  by  23  &  24  Vict.  c.  52.— See  CoH- 
TBAOT  (B)  (c),  Stevens  v.  Oourley,  a/nte,  p.  168.] 

(A)  Building  emplotbd  fob  Hbr  Majkstt's 

Sbryicb. 
^B)  Dangbbous  Stbuoturbs. 

(C)  Strbbt. 

(D)  Notices  ;  when  Nbcessart. 

(B)  Subybtob's  Fbbb. 


(A)  Building  emplotbd  roR  Her  Majesty's 

Sbryicb. 

A  building  intended  to  be  the  depdt  for  the  arms, 
&c.  of  Uie  London  Militia  (which  are  the  property 
of  the  Crown),  belonging  to  and  erected  by  the  Com- 
missioners of  Lieutenancy  for  London  under  the 
Militia  Acts,  and  paid  for  pursuant  to  those  acts  by 
the  trophy-tax,  is  exempt  from  the  operation  of  the 
Metropolitan  Building  Act,  1855,  by  the  6th  section, 
as  a  "building  employed  for  Her  Majesty's  service." 
Jay  Y.  ffamm4M,  27  Law  J.  Rep.  (N.&)  M.C.  25 ; 
nom.  R,  V.  Jay,  8  E.  &  B.  469. 

(B)  Dangerous  Structures. 
By  the  Metropolitan  Building  Act,  1855  (18  &  19 
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Vict.  c.  122),  8.  78,  all  ezpeoBes  incnrred  by  the 
CoiDmisnonen  in  respect  of  any  dangerous  structure 
shall  be  paid  by  the  owner ;  and  by  section  103.  all 
expenses,  to  be  recovered  in  a  summary  manner,  may 
be  recoTered  as  directed  by  the  11  &'l2  Vict.  c.  4Z, 
by  section  11.  of  which  complaint  must  be  laid  within 
•ix  months  from  the  time  when  the  matter  of  such 
complaint  arose.  The  owner  of  a  dangerous  structure 
not  having  taken  it  down,  as  required  pursuant  to 
the  former  act,  the  Commissioners  took  it  down;  and 
the  amount  of  the  expenses  incurred  was  demanded 
of  the  owner,  and  refused.  A  complaint  was  laid 
before  a  magistrate,  for  the  non-payment  of  the 
expenses,  within  six  months  of  the  demand  and 
refusal,  but  beyond  six  months  from  the  completion 
of  the  works: — Held,  that  the  matter  of  complaint 
was  the  non-payment  of  the  expenses,  and  that  the 
time  of  limitation  ran  from  the  demand,  and  not  from 
the  completion  of  the  works ;  therefore  that  the  com- 
plaint was  in  time.  Labalmondiere  v.  Addison,  28 
Law  J.  Rep.  (n.8.)  M.C.  25 ;  1  £.  &  £.  41. 

An  order  made  by  a  Justice,  under  section  73.  of 
the  Metropolitan  Building  Act,  1855  (18  &.  19  Vict, 
c.  122),  requiring  the  owner  of  a  structure  to  take 
down  and  repair  such  structure,  ought  to  shew  upon 
the  feoe  of  it  that  the  owner  had  been  summoned  to 
answer  the  complaint  upon  which  the  order  was 
issued,  and  it  ought  also  to  shew  that  the  Justice 
making  such  order  adjudicated  the  complaint  to  be 
true.  Labalmondiere  ▼.  Froat,  28  Law  J.  Rep.  (n.s.) 
M.C.  155;1£.  &E.  527. 

When  proceedings  are  taken  before  a  Justice  to 
recover  the  expenses  incurred  by  the  Coromisuoners, 
in  consequence  of  the  disobedience  of  such  order  by 
the  owner  of  the  structure,  it  is  lawful  for  such  last- 
mentioned  Justice  to  consider  the  validity  of  the 
said  order,  and  to  hold  that  it  is  bad,  for  the  reasons 
above  mentioned.     Ibid. 

(C)  Stbbbt. 

A  magistrate  having,  upon  the  construction  of  the 
5th  rule  of  section  26.  of  the  Metropolitan  Building 
Act,  1855  (18  &  19  Vict,  c  122),  decided  that  a 
certain  place,  being  a  row  of  houses  forming  part  of 
a  line  of  thoroughfare,  was  a  street, — this  Court 
declined  to  interfere  with  his  decision.  Newman  v. 
Baker,  8  Com.  B.  Rep.  N.S.  200. 

(D)  Notices  ;  when  Neobssart. 

Where  an  owner  of  two  houses  within  the  limits 
of  the  Metropolitan  Building  Act,  18  &  19  Vict 
c  122,  occupies  one  and  lets  the  other  to  a  tenant 
frt>m  year  to  year,  he  is  justified  in  entering  the 
house  let  to  the  tenant  against  the  will  of  the  latter, 
for  the  purpose  of  doing  necessary  repairs  to  the 
party- wall  between  the  houses.  It  is  not  a  condition 
precedent  to  the  exercise  of  this  right  that  notice 
should  be  given  under  section  38.  to  the  district 
surveyor.  Nor  is  it  necessary  that  the  landlord 
should  give  any  notice,  under  section  85,  where  he  fills 
the  two  characters  of  building  owner  and  adjoining 
owner.  Wheder  v.  Oray  (Ex.  Ch.),  28  Law  J.  Rep. 
{us.)  C.P.  200;  6  Com.  B.  Rep.  N.S.  606:  affirm- 
ing the  judgment  below,  27  Law  J.  Rep.  (ir.s.)  CP. 
267;  i  Com.  B.  Rep.  N.S.  6Si. 

The  108th  section  provides,  that  no  writ  shall 
issue  ''against  any  district  surveyor  or  other  person 
ibr  anything  done  or  intended  under  the  provisions 
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of  this  act,**  until  after  notice  of  action,  and  that 
such  action  shall  be  brought  within  six  nsenths  after 
the  accrual  of  the  cause  of  action.  Qutare — whether 
the  defendant  was  entitled  to  notice  of  action  under 
that  section,  as  answerin^r  the  description  '*  other 

ferson.'*   Semble,  per  CoMum,  C,J.,  that  be  was. 
bid. 

(E)  SuBYEYOR'^  Fees. 

A  complaint  was  made  to  Justices  at  Quarter 
Sessions  against  C  B,  a  district  surveyor,  under  the 
Metropolitan  Buildings  Act,  7  &  8  Vict  c.  84,  which 
makes  it  an  offence,  by  section  79,  "  if  any  surveyor 
demand  or  wilfully  receive  any  higher  fee  than  he 
shall  be  entitled  to  under  this  act,  or  if  in  his  capacity 
of  surveyor  he  receive  a  fee  for  any  act  or  omission 
in  respect  of  which  he  is  not  entitled  to  any  remu- 
nvration.^  The  complaint  alleged  that  three  dwell- 
ing-houses of  the  fourth  rate  were  covered  in  by  the 
29th  of  November ;  and  that  three  privies  attached 
and  belonging  one  to  each  of  the  said  houses  were 
carried  up  at  the  same  time  with  the  houses,  and 
covered  in  by  the  2nd  of  December,  within  twenty- 
one  days  after  the  said  houses  had  been  covered  in ; 
that  in  December  C  B  delivered  to  complainant 
an  account  claiming  a  fee  of  2L  28,  in  respect  of 
each  of  the  said  houses^  which  was  paid  in  January ; 
that  in  February  C  B  delivered  another  account 
to  complainant,  claiming  a  fbe  of  lOf.  in  respect  of 
each  of  the  privies,  and  demanded  payment  of  the 
same,  and  did  in  his  capacity  of  surveyor  wilfully 
receive  the  same  from  the  complainant,  not  being 
entitled  thereto  under  the  act.  Upon  hearing  this 
complaint  the  Quarter  Sessions  made  an  order,  under 
section  79.  of  the  said  act,  stating  the  complaint  to 
be  well  founded,  and  discharging  C  B  from  his  office 
of  surveyor  forthwith.  The  complaint  and  order  had 
been  removed  by  certiorari,  upon  affidavits  tending 
to  shew  that  C  B  had  claimed  and  received  the  fees 
in  respect  of  the  privies,  on  the  assumption  of  fact 
that  they  had  not  been  carried  up  and  covered  in 
within  twenty-one  days  of  the  covering  in  of  the 
dwelling-houses,  and  that  this  fact  whs  the  question 
raised  before  the  Senions.  The  certiorari  was  taken 
away  by  section  104.  of  the  act: — Held  {Lord  Camp- 
bell, CJ,  differing),  that  the  Sessions,  under  sec- 
tion 79.  of  the  7  &  8  Vict  c.  84,  had  no  jurisdiction 
to  make  the  order,  and  that  it  must,  therefore,  be 
quashed.  By  Erie,  J.,  that  it  appeared  from  the 
complaint,  or,  if  that  were  doubtful  in  its  meaning, 
from  the  affidiavits,  -which  might  then  be  looked  at, 
that  the  fees  were  claimed  and  received  on  the 
assumption  of  fact  that  the  privies  were  not  carried 
up  and  covered  in  within  the  twenty-one  days ;  and 
that  the  79th  section  did  not  extend  to  a  fee  so 
claimed  and  received,  though  the  assumption  were 
found  by  the  Sessions  to  be  mistaken.  By  CoU' 
ridge,  J.,  that  under  section  79.  the  jurisdiction  of 
the  Sessions  was  confined  to  the  case  of  the  receiving 
a  fee  for  an  act  or  the  omission  to  do  an  act,  for 
which,  even  if  done  or  omitted  to  be  done,  as  alleged, 
no  fee  is  authorized  by  the  act ;  and  that  the  com- 
plaint, after  reference  to  the  affidavits,  which  were 
admissible  to  disprove  jurisdiction,  shewed  that  the 
question  tried  and  decided  at  the  Sessions  had  refer- 
ence to  facts  which,  if  the  surveyor  were  correct, 
entitled  him  to  the  fee  claimed.  By  Lord  Campbell, 
C.J,,  that  the  affidavits  could  not  be  looked  at  That 
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the  whole  proceeding  upon  the  (ace  of  it  nppeared 
to  he  regular ;  and  that  as  the  complaint,  which  was 
found  to  be  true,  charged  that  the  surveyor  wilftilly 
demanded  and  receiv^  a  fee  for  an  act  in  respect  of 
which  he  was  not  entitled  to  receive  any  remunera* 
tion,  the  Sessions  appeared  to  have  jurisdiction  to 
make  the  order;  and  that  the  emiiorari^  therefore, 
ought  to  he  quadied.  JR^gina  v.  Badger,  25  Law  J. 
Kep.  (H  8.)  M.C.  81;  6  E.  &  B.  137. 

A  railway  was  constructed  upon  a  viaduct  formed 
of  arches  of  brickwork,  standing  upon  ground  belong- 
ing to  the  company,  forming  an  essential  part  of  the 
viaduct,  and  used  for  the  purposes  of  the  railway. 
The  company  erected  at  each  end  of  three  of  the 
arches  a  brick  wall^  with  doors  and  other  openings 
therein,  thus  inclosing  spaces  which  were  divided 
into  two  stories,  and  which  P  occupied  as  stables,  by 
permission  of  the  company.  On  the  Ut  of  January 
1856,  certain  alterations  were  made  in  the  brick  walls 
erected  at  the  ends  of  the  arches,  and  the  respon- 
dent, the  surveyor  appointed  under  the  Metropolitaii 
Building  Act,  1855,  claimed  to  be  entitled  to  certain 
fees  as  such  surveyor.  Section  6.  of  the  same  act 
exempts  from  liability  to  such  ftses  the  buildings 
belonging  to  any  railway  company,  and  used  for  the 
purposes  of  such  railway  under  the  provisions  of  any 
act  of  parliament  The  company  having  reftised  to 
pay  the  fees  claimed,  were  convicted  by  a  magistrate 
for  such  refusal: — Held,  upon  appeal  against  this 
decision,  that  these  incloeed  arches  fell  within  the 
above  exemption,  and,  therefore,  that  the  conviction 
was  wrong.  The  North  Kent  Rail,  Co.  v.  Badger, 
27  Law  J.  Bep.  (n.s.)  M.C.  106:  itom.  Re  Badger, 
8  E.  &  B.  728. 

E,  the  owner  in  fee  of  land,  agreed  to  let  it  to  Son 
a  building  lease  for  eighty-one  years,  at  a  pepper* 
corn  rent  for  the  first  year,  6/.  the  second,  and  121. 
per  annum  for  the  remainder  of  the  term.  S  en- 
tered under  the  agreement  and  commenced  building 
houses,  in  respect  of  which,  during  the  first  year 
of  the  tenancy,  certain  fees  became  payable  to  the 
district  surveyor  under  section  51.  of  the  Metropo* 
litan  Building  Act,  1855,  (18  &  19  Vict  c.  122.) 
f^om  the  **■  builder,  owner,  or  occupier  of  the  build- 
ings**: —Held,  that  £  was  not  liable,  for  that  he  wafl 
not  ** owner**  within  the  meaning  of  sections  3.  and 
51.  Evelyn  y.  Whieheord,  27  Law  J.  Rep.  (n.s.) 
M.C.  211;  E.B.&E.126. 


METROPOLITAN  POLICE. 

[Acts  relating  to  the  Metropolitan  Police  amended 
and  Provision  made  for  appointing  one  Commissioner 
and  Assistant  Commissioners  by  19  &  20  Vict.  c.  2. 
— Stations  of  the  Metropolitan  Police  improved,  and 
the  Acts  concerning  the  Metropolitan  Polioeamended^ 
by  20  &  21  Vict  c.  63.J 


METROPOLITAN  ROADS. 

[See  TuRHPiKi.] 


MIDDLESEX. 

[The  Act  for  the  better  Administration  of  Criminal 
Justice  in  Middlesex  amended  by  22  &.  28  Vict 
c.  4.] 


MILITIA. 


[The  making  of  Lists  and  the  Ballots  of  the  Militia 
of  the  Unit^  Kingdom,  suspended  by  19  &  20 
Vict  c.  62.  and  20  &  21  Vict  c.  21.— The  Embodv 
ing  of  the  Militia  authorised  by  20  &  21  Vict,  c  82, 
and  continued  by  21  &  22  Vict  c.  86.^Tbe  Charge 
of  the  Pvy,  Clothing,  and  contingent  and  other 
Expenses  of  the  Disembodied  Militia  in  Great 
Britain  and  Iroland  defrayed;  and  Allowances  in 
certain  Gas^  to  Subaltern  Officers,  Adjutanta,  Ptiy- 
masters.  Quartermasters,  Surgeons,  Assistant  Sur- 
geons, and  Suigeons  Mates  of  the  Militia  granted; 
and  the  Employment  of  the  Non*commisnoned 
Officers  authorized  by  20  &  21  Vict  o.  65;  22  &  23 
Vict,  c  54;  and  23  &  24  Vict,  c  138.— The  Act  to 
enable  Her  MajesW  to  accept  the  Services  of  the 
Militia  out  of  the  United  Kingdom  continued  by 
21  &  22  Vict  c.  65.— Further  amendment  of  the 
Laws  relating  to  the  Militia  by  22  &  23  Vict  c.  88. 
and  23  &  24  Vict  c.  94. — Suspension  of  the  making 
of  Listo  and  the  Ballots  for  the  Militia  of  the  United 
Kingdom  by  22  ft  23  Vict  c.  15.— The  Laws  re- 
lating to  the  Ballots  for  the  Militia  in  EngUnd 
amended,  and  the  making  of  Lists  and  Ballots  for 
the  Militia  of  the  United  Kingdom,  suspended  by 
28  &  24  Vict  c  120.] 


MINE. 


[Right  to  Mines  and  Minerals,  see  Inolosum 
Acts. — The  Regulation  and  Inspection  of  Mines 
provided  for  by  23  ft  24  Vict  c.  151.] 


(A) 
(B) 

(O) 
(E) 
(F) 

(G) 
(H) 

i« 

(L) 


Orant. 

LlASI. 

Wrongful  Wobkiho. 
Support  of  Soil. 
"  SuRFAOi  Damaoi.'* 
DiTBRTiNO  Water. 
Shares. 

Cost-book  Ststem. 
Bills  Aocepteo  bt  Pursbb. 
Inspection  of,  bt  aimoinino  Owner. 
Notiob  to  Inspector  of  the  District  of 
Accidents. 


(A)  Grant. 

Grant  by  letters  patent  by  the  Crown  as  lord  of 
the  manor  of  E,  of  **  all  those  coal-mines  found,  or 
to  be  found,  within  the  commons,  waste  grounds  or 
marshes  witiiin  the  said  lordship  of  E,"  ftc,  with  a 
proviso  that  the  grant  should  be  construed  strictly 
against  the  Crown,  and  most  strictly  and  beneficially 
for  the  grantees, — Held,  to  pass  ooal  lying  under 
the  foreshoro  of  the  estuary  of  the  liver  I>ee^  between 
high  and  low  water  marks,  and  fonning  part  of  the 
manor  of  E.  AUamey  OenenU  v.  ffannur,  27  Law 
J.  Rep.  (h.8.)  Chanc  887. 
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The  ooal  under  parti  of  the  glebe  of  a  Ticanige 
had,  at  different  times  since  1756,  with  the  coni«nt 
of  the  yicara  for  the  time  being,  been  gotten  by  the 
persons  working  adjoining  collieries,  and  royalties 
had  been  paid  to  the  vicars  for  the  time  being,  the 
working  being  conducted  solely  by  underground 
passages  from  the  adjoining  collieries  without  enter- 
ing on  the  surface  of  the  glebe: — Held,  that  no 
presumption  could  be  drawn  from  these  fiicts  that 
there  had  hern  any  grant  authorising  the  vicars  to 
open  mines.  BartleU  v.  PhxUipif  4  De  Gex  &  J. 
41«. 

(B)  LBA0S. 

A  power  was  reserved  in  a  deed  of  settlement  to 
a  tenant  for  lile,  to  lease  collieries  and  coal-mines, 
"  together  with  all  such  powers^  authorities,  accom- 
modations, libttties  and  privileges  as  shall  be  neoee- 
sary,  or  are  usually  contained  in  leases  of  collieries 
or  mines  in  the  county,  place  or  neighbourhood  where 
the  collieries  or  mines  are  situate,  for  seeking,  win- 
nmg,  working,  drawing,  taking  and  carrying  away 
the  coals  within  and  under  the  same/*  The  lessees 
were  not,  except  in  the  cases  provided  for,  to  be 
made  dispunishable  for  waste  by  any  express  words. 
A  mining  lease  granted  in  pursuance  of  this  power 
anthoriaced  the  leasee  to  build  and  erect  all  such 
engines,  &c.,  workmenli  cottages,  &c.,  as  should  be 
accessary  and  proper  for  the  carrying  out  the  worki^ 
and  also  to  dig  and  take  building  materials  for  build- 
ings required  for  the  purposes  of  the  colliery.  The 
lessee  built  several  cottages  for  workmen.  It  was 
found  by  a  jury  that  the  power  to  build  cottages  in 
phices  convenient  to  the  works  of  the  mine  was  a 
necesnry  and  usual  power  in  minmg  leases : — Held, 
that  the  lease  was  vaUd.  Morri$  ▼.  ths  Skydjfdrftd 
CoUiery  Chmpany  (Ex.  Ch.),  28  Law  J.Bep.  (n.8.) 
£xch.  119;  8  Hurl.  &  N.  885:  affirming  the  judg- 
ment below,  27  Law  J.  Rep.  (n.s.)  Exch.  480;  8 
Hurl.  &  N.  478. 

There  is  a  primA  fiuAt  inforence  at  common  law 
upon  every  demise  of  minerals  or  other  subjacent 
strata  where  the  surface  is  retained  by  the  lessor, 
that  the  lessor  is  demising  them  in  such  a  manner  as 
is  consistent  with  the  retention  by  himself  of  his  own 
right  to  support  In  the  absence  of  express  words 
shewing  clearly  that  he  has  waived  or  qualified  his 
right,  the  presumption  is  that  what  he  retains  is  to 
be  enjoyed  by  him  fMdo  et  formA,  and  with  the 
natural  support  which  it  possessed  before  the  demise. 
Duffdcde  v.  Bobmiitm,  8  Kay  &  J.  695. 

Inquiry  directed  upon  this  principle  with  a  view 
to  an  injunction.    Ibid. 

The  lessee  of  a  mine  covenanted  by  his  lease  at 
the  end  of  the  term,  if  the  lessor  should  require  it, 
to  leave  him  all  the  engines,  machineiy,  things  and 
materials  which  should  have  been  used  in  and  about 
the  working  of  the  mine,  upon  receiving  twelve 
months^  notice  from  the  lessor  and  being  paid  for  the 
same  according  to  a  valuation.  In  a  subsequent 
part  of  the  lease  it  was  provided  that  it  should  be 
lawfol  for  the  lessee  at  any  time  or  times  during  the 
term  or  within  twelve  months  after  its  expiration  to 
remove  all  the  machinery,  engines,  things  and  mate- 
rials which  should  be  erectal  or  brought  by  him 
upon  the  premises,  unlets  the  lessor  should  be  minded 
to  purchase  the  same,  which  he  should  have  liberty 
to  do  upon  giving  the  notice  thereuibefore  mfntioned, 


and  upon  paying  the  price  estimated.  The  deed 
also  contained  a  covenant  by  the  lessee  not  to  do 
any  act  which  might  occaiiion  or  tend  to  produce  the 
drowning  of  the  mine.  Fourteen  years  before  the 
expiration  of  the  term  of  the  lease  the  lessee  became 
insolvent  and  assigned  everything  he  had  brought 
upon  the  premises  to  trustees,  who  gave  notice  to 
the  lessor  of  their  intention  to  remove  the  same 
unless  he  should  be  minded  to  purchase.  To  a 
bill  by  the  lessor  averring  that  such  removal  would 
occasion  or  tend  to  produce  the  drowning  of  the 
mine,  and  praying  for  an  injunction  to  restrain 
the  same  until  the  end  of  the  term,  and  until  the 
plaintiff  had  the  opportunity  of  exercising  his  option 
to  purchase,  a  demurrer  was  allowed,  the  Court  being 
of  opinion  that  according  to  the  true  construction  of 
the  lease  the  lestee  was  to  be  at  liberty  to  reserve 
all  the  property  in  question,  unless  the  lessor  gave 
notice  of  his  intention  to  purchase,  and  paid  for  the 
same.    RoUedon  v.  New,  4  Kay  &  J.  640. 

In  contracts  for  the  lease  of  working  mines,  time, 
though  not  named,  is,  from  the  fluctuating  nature  of 
the  property,  considered  as  of  the  essence  of  the  con- 
tract, and  the  intended  lessee  may  therefore  fix  a 
reasonable  time  for  completion,  and  on  the  lessor^fe 
default  mav  rescind  the  contract.  Macbrydt  v, 
Wtdcu,  22'Beav.  538. 

A,  on  the  4th  of  October,  contracted  to  grant  a 
mining  lease  to  B,  and  no  time  was  mentioned  for 
completion.  On  the  10th  of  December  B  gave  notice 
to  A  that  unless  he  completed  the  contract  within  a 
month  he  would  rescind  the  contract : — Held,  on  A^ 
defoult,  that  B  was  justified  in  giving  the  notice; 
that  the  time  was  reasonable,  and  a  bill  by  A  for 
specific  performance  was  dismissed,  with  costs, 
although  there  were  matten  eraential  for  the  com- 
pletion which  did  not  depend  on  A,  but  on  third 
parties.    Ibid. 

A  agreed  to  grant  a  lease  to  B;  after  considerable 
delay  on  the  part  of  A,  B  gave  A  notice  that  unless 
he  completed  within  a  month,  he  would  rescind  the 
contract.  The  day  before  .the  expiration  of  the  time 
thus  limited,  A  forwarded  to  B  the  drafts,  but  he 
furnished  no  abstrHCt,  nor  shewed  that  he  was  in  a 
situation  to  complete.  B  rescinded  the  contract : — 
Held,  that  it  was  effectual,  and  the  Court  diftmissed 
A*s  bill  for  specific  performance,  with  costs.    Ibid. 

(C)  Wrongful  Working. 

Where  by  underground  working  the  defbndant 
had  taken  the  coal  of  his  neighbour,  the  Court  limited 
the  account  to  six  years,  but  intimated  that  the 
amount  wrongfully  abstracted  being  proved,  the  onus 
of  proof  would  lie  on  the  wrongdoer  to  shew  that  it 
WHS  not  taken  within  the  six  yearn.  Semble — the 
account  would  not  be  so  limited  if  the  coal  had  been 
abstracted  intentionally,  and  steps  had  been  taken 
to  conceal  the  fact  and  prevent  discovery.  Dean  v. 
Thwaiie,  21  Beav.  621. 

(D)  Support  op  Soil. 

[SfnaH  V.  Morton,  5  E.  &  B.  80  ;  6  Law  J.  Dig. 
474.] 

In  an  action  for  undermining  the  foundap 
tions  of  a  house,  by  digging  under  them,  the  decla- 
ration is  sufficient  (at  all  events,  after  verdict)  if 
it,  in  substanct%  alleges,  that  the  owner,  by  reason 
of  his  possession  of  the  house,  was  entitled  to  the 
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mppoit  of  the  mbjaoent  loil  for  its  foandationty 
although  it  does  not  shew  how  the  right  was  ac- 
quired. And,  iembUy  that  the  right  to  such  vertical 
support  is  a  natural  and  oommon-Uw  right,  to  be 
presumed  from  the  possession  of  the  surface,  in  the 
absence  of  anything  to  take  it  away;  and  that  it 
therefore  does  not  require  any  express  evidence  of 
prescriptive  right  as  a  mere  easement  But  even 
if  it  does,  then  evidence  that  the  house  has  stood 
more  than  twenty  years,  even  although  during  that 
time  the  di^ngs  have  been  carried  on  and  have 
been  gradually  undermining  the  foundations  of  the 
house  and  driving  away  the  tenants,  will  be  sufficient 
to  sustain  a  ve^ict  for  the  plaintiff,  if  the  jury 
expressly  find  that  the  support  to  the  foundations 
was  enjojed  as  of  right.  Bogert  v.  Taylor^  27  Law 
J.  Rep.  (n.8.)  Exch.  173;  2  Uuri.  &  N.  828. 

The  plaintifTs  bouse  was  built  (more  than 
twenty  years  ago)  upon  land  under  which  coal- 
mines had  been  worked,  according  to  the  custom  of 
the  country,  leaving  the  soil  weaker  than  it  would 
otherwise  have  been.  The  defendant,  knowing  this, 
worked  his  coal-mines  under  land  adjacent  (but  not 
immediately  adjoining),  so  as  to  cause  the  soil  inter- 
vening to  give  way,  and  thus  to  cause  the  soil  under 
the  foundations  of  the  plaintiff^  house  also  to  give 
way: — Held,  that  the  defendant  was  liable;  and, 
uimhlt,  that  after  twenty  years  a  house  acquires  a 
right  to  the  lateral  support  of  the  soil  around  it. 
Browne  v.  Robint,  28  Law  J.  Rep.  (v.s.)  Exch. 
250;  4  Hurl.  &  N.  186. 

Although  as  between  conterminous  owners  the 
lateral  support  of  a  neighbour's  soil  can  only  be 
claimed  for  the  surface  of  the  land  in  its  natural 
Btate^  yet  where  a  person  sells  land  to  another,  to  be 
osed  for  an  express  purpose,  he  will  not  be  allowed 
to  derogate  from  his  own  grant  by  doing  anything 
in  the  adjacent  soil  which  unfits  the  land  sold  for 
the  purpose  for  which  it  was  sold ;  and  it  makes  no 
difference  that  the  land  so  sold  was  taken  under 
compulsory  powers.  But  the  purchaser  is  not 
entitled  to  any  additional  support  afforded  by  the 
accidental  state  in  which  the  adjacent  soil  happens 
to  be  at  the  time  of  the  purchase,  however  long  it 
may  have  been  in  that  state  prior  to  the  purchase. 
Thus,  where  the  owner  of  a  drowned  mine  sold  land 
to  a  railway  company  for  the  purpose  of  building  a 
bridge,  and  the  land  sold  derived  additional  support 
from  the  water  in  the  mine,  it  was  held  that  the 
railway  company  were  not  entitled  to  restrain  him 
firom  pumping  out  the  water,  and  restoring  the  mine 
to  a  working  condition,  although  the  mine  had  con- 
tinued in  its  drowned  state,  and  the  works  had  been 
abandoned  for  a  period  of  forty  years  prior  to  the 
purchase.  The  North  Ecutem  BaUway  dympcmy  v. 
EUiott,  29  Law  J.  Rep.  (n.s.)  Chanc.  808 ;  1  Jo. 
&  H.  145. 

(E)   **  SURVAOB  DaMAGB." 

The  hundred  of  St.  Briavels^  in  the  county  of 
Gloucester,  includes  the  Forest  of  Dean,  the  soil  of 
which  is  Tested  in  the  Crown,  subject  to  common 
rights.  By  the  statute  1  &  2  Vict.  c.  43,  **for  regu- 
lating the  opening  and  working  of  mines  and  quarries 
in  the  Forest  of  Dean  and  hundred  of  St  Briavels," 
seotion  67,  a  moiety  of  the  full  rent  or  royalty  for 
minerals  raised  or  gotten  within  inclosed  lands  of  the 
hundred,  not  within  the  forest,  is  payable  to  the 


owner  of  the  inclosed  lands.  SeetioB  68.  provides 
that  every  person  "entitled  to  any  gale,  pit,  level  or 
work,  within  any  inclosed  lands  of  the  said  hundred 
shall  and  he  is  hereby  required  to  pay  to  the  owner 
of  any  such  inclosed  lands  a  full  and  fiitr  compensa- 
tion in  money  for  any  sur&ce  damage  which  may  be 
done  or  occasioned  to  any  of  such  inclosed  lands  by 
reason  or  means  of  the  opening  or  working  any  gale, 
pit,  level  or  work  therein  or  thereon,*^  such  compen- 
sation to  be  ascertained  and  awarded  by  the  deputy 
gavellerr^-Held,  that  ''surface  damage"  did  not  in- 
clude damage  to  buildings  on  the  lands  by  reascm  of 
suhsidence  occasioned  by  underground  workings. 
Allaway  v.  Wagttaff,  29  Law  J.  Rep.  (v.s.)  Exch. 
51;4Hurl.  &N.  307,  681. 

A  house,  yard  and  outbuildings  were  built  on  nn- 
inclosed  land  within  the  limits  of  the  fbrest.  The 
house  was  not  fenced  in  from  the  common,  bat  there 
was  a  wall  round  the  yard: — Held,  that  the  premises 
were  situate  within  the  hundred  of  St  Briavels^ 
within  the  meaning  of  section  68 ;  but,  qutere,  whe- 
ther they  were  '* inclosed  lands"  within  the  meaning 
of  that  section.    Ibid. 

The  award  of  the  deputy  gaveller  recited  thai 
application  had  been  made  to  him  to  ascertain  the 
damage  alleged  to  have  been  done  to  certain  lands, 
mill,  house  and  premises^  that  is  to  say,  a  certain 
parcel  of  land,  with  a  dwelling-house  an'd  two  ont* 
buildings  erected  and  being  upon  the  same  land,  by 
reason  of  the  working  of  a  gale,  and  awarded  that 
surface  dsmage  bad  been  done,  as  alleged  in  the 
application,  to  the  said  land,  and  to  the  said  miU, 
bouse  and  premises  by  reason  of  the  working  of  the 
said  gale  in  and  under  the  said  land,  mill,  house  and 
premises;  and  awarding  a  sum  as  the  amount  of 
compensation  for  such  surface  damage  so  done  to  the 
said  land  and  mill,  house  and  premises  by  reason  or 
means  of  the  working  of  the  said  gale  therein  and 
thereunder,  but  concluding,  '^but  whether  the  said 
land,  mill,  house,  and  premises  are  or  are  not  inclosed 
lands  of  the  said  hundred  within  the  meaning  of  the 
statute  1  &  2  Vict  c.  48, 1  do  not  make  or  give  any 
award  or  opinion  whatsoever**: — Held,  Uiat  the 
award  was  good  on  its  fkce,  it  not  being  impossible 
for  sur&ce  damage  to  be  done  to  a  house  by  works 
therein  and  thereunder.    Ibid. 

(F)   DlTEBTIBG  WaTIE. 

The  plaintiff,  in  an  action  for  diverting  the  water 
of  springs  used  in  bleaching- works,  claimed  under  a 
lease  of  certain  doses,  wiUi  '*all  streams  that  might 
be  found  '*  in  certain  of  the  closes;  there  b^ng  in 
the  lease  an  exception  of  mines  and  quarries,  with 
power  to  the  lessor  and  his  assigns  to  enter  on  the 
premises  and  search  for  minerals,  and  divert  or  alter 
the  course  of  any  brook  or  spring.  The  defendant 
justified  under  a  subsequent  demise  of  mines  under 
the  demised  premises : — Held,  that  the  rights  of  the 
parties  were  regulated  by  the  prior  lease;  and  that 
upon  its  construction,  springs,  the  water  of  which 
was  collected  in  reservoirs  and  used  in  the  works  at 
the  time  of  the  demise,  passed  to  the  lessee,  as  well 
as  streams  (there  being  only  one  above-ground  stream 
at  the  time  of  the  demise) ;  and  that  under  the  ex- 
ception, as  it  did  not  comprise,  in  its  terms,  springs 
or  streams,  the  lessor,  or  his  subsequent  lessee,  could 
not  interfere,  by  mining,  with  the  springs  found 
under  the  demised  premises.    Whitehead  v.  Parke, 
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27  Law  J.  Bep.  (n.b.)  Excb.  169;  2  HurL  &  N. 
870. 

(G)  Shakes. 

The  plaintiff  was  owner  of  sham  in  a  mine  worked 
upon  the  cost- book  principle  according  to  certain 
rules,  which  subjected  the  penon  registered  as  owner 
of  shares  to  the  payment  of  calls  in  respect  of  the 
shares  so  long  as  he  remained  registered  as  owner  of 
them  in  the  cost  book.  The  plaintiff  agreed  to  sell 
his  shares  to  the  defendant,  and  delivered  to  him  a 
document  addressed  to  the  secretary  of  the  mine, 
and  requesting  the  secretary  to  enter  on  the  cost 
book  a  transfer  of  the  shares  and  all  benefit  thereof 
out  of  his  (the  plaintilTR)  name  into  the  name  of 
— >  (leaving  a  blank  for  the  name  of  the  trans- 
feree), subject  to  the  rules  under  which  the  plaintiff 
held  them.  The  document  contained  at  the  foot  an 
agreement  to  take  and  accept  the  shares,  subject  to 
the  rules.  The  name  of  the  party  agreeing  to  take 
was  also  left  in  blank.  The  defendant  did  not  cause 
the  shares  to  be  registered  in  his  own  name  or  in 
that  of  any  other  person,  and  the  plaintiff  conse- 
quently was  compelled  to  pay  calls  made  on  the  shares 
subsequent  to  the  agreement  with  the  defendant : — 
Held,  that  the  defendant  was  not  bound  to  cause  the 
shares  to  be  registered  in  his  own  name  as  owner, 
since  the  leaving  the  name  of  the  transferee  in  blank 
shewed  that  it  was  the  intention  of  the  parties  that 
the  defendant  might  have  the  power  of  transferring 
his  right  in  the  shares  to  any  other  person.  But, 
held  also,  that  there  was  an  implied  contract  by  the 
defendant  to  indemnify  the  plaintiff  against  the  con- 
sequences of  suffering  the  plaintiff  "b  name  to  remain 
on  the  register  after  the  plaintiff  had  done  all  in  his 
power  to  convey  a  perfect  title  in  the  shares  to 
the  defendant.  Walker  v.  BartUUt  2h  Law  J.  Bep. 
(ir.s.)  C.P.  268;  18  Com.  B.  Rep.  845;  in  the 
Court  below,  25  Law  J.  Rep.  (n.8.)  C.P.  156;  17 
Com.  B  Rep.  446. 

L,  a  shareholder  in  a  costrbook  mining  company 
transferred  by  deed  certain  shares  therein  to  C  to 
hold  in  trust  for  him,  and  upon  the  express  under- 
standing (but  which  was  not  communicated  to  the 
company)  that  C  was  not  to  be  responsible  for  the 
payment  of  calls  upon  the  share*,  and  that  the 
transfer  was  not  to  be  registered  unless  L  went 
abroad.  L  did  not  go  abroad,  but»  without  the 
authority  or  the  knowledge  of  C,  registered  the 
transfer,  which,  by  the  rules  of  the  company,  was 
neoeesary  to  be  done  before  the  transferee  could  take 
any  interest  in  the  mine: — Held,  that  this  did  not 
make  C  liable  as  a  shareholder  to  the  creditors  of 
the  company.  Thomat  v.  Clark^  25  Law  J.  Bep. 
(s.s.)  C.P.  809;  18  Com.  B.  Rep.  662. 

After  the  transfer  of  shares  in  a  company  has  been 
made,  and  after  the  recognition  of  the  transferee  by 
the  company,  they  cannot  make  any  claims  for  calls 
which  ought  to  have  been  paid  by  the  previous 
owner ;  neither  can  the  company  declare  such  shares 
forfeited  on  the  refusal  of  the  transferee  to  satisfy 
such  demand,  though  he  was  only  a  mortgagee  of 
the  shares.  Wattm  v.  Eale9t  ^^  Law  J.  Rep.  (n.s.) 
Chaoc.  361;  23  Beav.  294. 

(H)  Cost-Book  System. 

An  allottee  of  shares  in  a  mine  worked  on  the 
cost-book  principle  was  held  to  be  entitled  to  recover 


back  deposits  paid  by  him  on  the  shares,  where  the 
working  of  the  mine  was  abandoned  before  all  the 
shares  mentioned  in  the  prospectus  were  subscribed 
for,  or  the  amount  of  deposits  on  all  the  shares  paid 
up;  the  deposits  not  being  proved  to  have  been  spent 
upon  liabilities  incurred  with  the  plaintiff's  authority. 
A  cost- book  mine  does  not  differ  in  this  respect  from 
any  other  joint-stock  company.  Johnson  v.  Ooalett, 
25  Law  J.  Rep.  (n.s.)  C.P.  274;  18  Com.  B.  Rep. 
728:  affirmed,  27  Lmw  J.  Rep.  (n.s.)  C.P.  122  ;  8 
Com.  B.  Rep.  N.S.  569. 

Where  deposits  were  paid,  according  to  a  rule  of 
the  company,  to  certain  bankers,  and  the  account 
with  the  kMink  was  kept  in  the  name  of  five  directors, 
— Held,  that  other  directors  who  had  interfered  in 
the  management  were  liable  in  an  action  for  money 
had  and  received,  along  with  those  five.     Ibid. 

If  it  had  been  necessary,  the  Court  would  have 
amended  the  record  by  striking  out  the  names  of  two 
directors  who  were  sued  along  with  the  five,  under 
the  Common  Law  Procedure  Act,  1852,  15  &  16 
Vict.  c.  76.  s.  87,  although  one  of  the  other  five  had 
allowed  judgment  to  go  by  default  against  him. 
Ibid. 

Shareholders  in  a  cost-book  mining  company  can- 
not, by  agreement  amongst  themselves  *'that  calls  in 
arrear  shall  be  considered  to  be  debts  due  from  de- 
faulting shareholders  to  the  purser,**  empower  him 
to  recover  such  calls  from  such  shareholders  in  an 
action  at  law.  Hybart  v.  Parker  and  Hyhart  v. 
EvenB,  27  Law  J.  Rep.  (N.a)  C.P.  120 ;  4  Com.  B. 
Rep.  N.S.  209. 

Quoere — whether  a  mining  company  on  the  cost- 
book  principle  is  a  "public  company"  within  the 
meaning  of  the  1  &  2  Vict,  c  110.  s.  14.  so  as  to 
make  shares  therein  liable  to  be  charged  with  a  judg- 
mentrdebt.  NickoUi  v.  Eotewasn^e,  5  Com.  B.  Rep. 
480. 

A  B  was  the  holder  of  shares  in  a  mining  company 
established  on  the  cost-book  principle.  In  accord- 
ance with  one  of  the  rules  of  the  company,  he  gave 
notice,  in  April  1857,  to  relinquish  his  shares,  but  he 
had  not  then  paid  all  his  arrears,  and  the  purser 
declined  to  take  the  relinquishment.  In  May  the 
arrears  were  paid,  and  on  the  4th  of  June  his  soli- 
citor applied  to  the  purser  to  know  why  the  name 
was  retained  on  the  list.  On  the  26th  of  June  the 
company  was  registered  as  a  limited  company  under 
the  19  &  20  Vict.  c.  47,  and  A  B's  name  was  then 
returned  as  a  shareholder.  The  company  being  in 
July  ordered  to  be  wound  up,  A  B's  name  was  placed 
by  the  Commissioner  on  the  list  of  contributories. 
On  appeal,  it  was  considered  that  the  proper  course 
was  for  A  B  to  apply  to  have  his  name  removed  firbm 
the  list  of  shareholders,  and,  the  petition  of  appeal 
being  agreed  to  be  treated  as  such  application,  the 
name  was  removed  fVnm  the  list.  In  re  Welth  Pototi 
Lead  and  Copper  Mining  Company  (limited)^  ex 
parte  Birch,  27  Law  J.  Rep.  (n.s.)  Bankr.  4 ;  2  De 
Gex  Si  J.  10. 

A  shareholder  in  a  cost-book  mining  company 
filed  his  bill  against  the  managing  committee  and 
against  a  creditor  of  the  company,  to  restrain  an 
action  at  law  brought  against  him  by  the  creditor  at 
the  instigation  of  the  managing  committee.  The 
bill  also  asked  for  an  account  as  to  the  amount  of 
the  plaintiff's  liability  to  the  company.  The  Court 
granted  an  injunction  to  restrain  the  action  by  the 
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creditor,  but  diAniiied  the  lull  tt  agatntt  the  man- 
aging committee,  on  the  ground  that  as  the  companj 
was  a  ample  partnenhip,  fonned  under  no  act  of 
parliament,  it  was  neoesnry,  in  order  to  have  an 
account,  that  all  the  members  should  be  made 

Srties  to  the  bill.  SibUif  y.  MmUm,  27  Uw  J. 
sp.  (h.8.)  Chanc.  53. 

In  mines  worked  on  the  oost-book  system  there  is 
no  custom  to  forfeit  shares  for  non-pajment  of  call% 
without  special  stipulation.  Clarke  and  Chapman 
V.  ffart,  27  Law  J.  Rep.  (s.b.)  Chanc  615;  6  H.L. 
Cas.  633:  affirming  24  Law  J.  Rep.  (■.&.)  Chane. 
187;  6  De  Gez«  M.  &  G.  232;  19  Bear.  349. 

AsHiming  such  a  custom  to  exist,  it  must  be 
strictly  foUowed.    Ibid. 

A,  B  and  C  joined  in  a  mining  adventure  on  the 
oost-book  principle,  as  recognised  in  Devonshire  and 
ComwalL  A  fell  into  arrear  with  his  calls.  Notice 
was  given  him  of  a  meeting  to  declare  his  shares  for^ 
feited.  The  meeting  was  held,  but  instead  of  his 
shares  being  declared  forfeited,  a  resolution  was  pasted 
granting  him  an  extension  of  time,  "such  extended 
time  to  cease  on,*^  Slc.  No  payment  was  made  and 
no  further  notice. was  given ;  but  a  fortnight  after  the 
extended  time  had  expired  the  shaies  were  declared 
forfeited: — Held,  that  such  dedantion  of  forfeitun 
invalid.    Ibid. 


(T)  Bills  aooeftid  bt  Pubskb. 

A  bill  of  exchange,  purporting  to  be** for  value 
received  in  machinery  supplied  to  the  H  Mining 
Company,**  was  directed  to  the  d^ndant,  as  an 
individual.  The  defendant  wrote  across  the  bill  the 
words  "Accepted  for  the  oompany.  A  B,  purser.** 
The  defendant  was  the  purser  of  the  mine,  but  was 
not  a  member  of  the  company: — Held,  that  he  was 
personally  liable  as  acceptor.  Mare  v.  CharUst  25 
Law  J.  Rep.  (n.s.)  Q.B.  119;  5  E.  &  fi.  978. 

(E)  Inspbotion  or,  bt  ADJonriKo  Owmbr. 

A  leaseholder  of  amine  will  on  motion  be  allowed 
to  inspect  an  adjoining  mine,  to  ascertain  that  his 
own  interest  in  the  demised  property  is  kept  intact. 
Ben/Mtt  V.  Whitehouae,  29  Law  J.  Rep.  (n.s.)  Chanc. 
326 ;  28  Beav.  119. 

(L)  Notiob  to  Inspbctob  or  thb  Distbiot  or 

AcOIDBIfTS. 

By  the  9th  section  of  the  18  &  19  Vict  c.  108. 
the  owner  or  agent  of  a  coal-mine  or  colliery,  who, 
in  case  of  loss  of  life  to  any  person  employed  in  such 
coal-mine  or  colliery  by  reason  of  any  accident,  or 
in  case  of  serious  personal  injury  arising  from  explo- 
sion therein,  does  not  send  notice  of  such  accident 
to  the  inspector  of  the  district  within  twenty-four 
hours  next  after  such  loss  of  life,  is  to  be  li»ble  to 
a  penalty.  The  appellants  were  owners  of  a  coal- 
mine in  which  serious  personal  injury  arose  from 
explosion.  They  did  not  give  notice  to  the  inspector, 
and  were  convicted  for  not  doing  so  under  the  above 
section:—- Held,  that  words  had  been  omitted  which 
were  necessary  to  create  the  oflence  which  the  appel- 
lants were  supposed  to  have  committed,  and  that  as 
those  words  could  only  be  supplied  by  the  legislature, 
the  appellants  were  not  liable  to  the  penalty.  Under^ 
hill  V.  Lonffridffe,  29  Law  J.  Rep.  (ir.8.)  M.C.  65. 


MONEY  COUNTa 

(A)  MONBT  HAD  Ain>  BKTBITBD. 

{a)  When  wtaintai$uihle  generalfy, 

(b)  Upon  Faikut  cf  Comtideration. 

(e)  When  M<me^ paid  fmder  a  Mieiake, 

B)  MOHBT  PAID. 
[C)  MOWBT  LBBT. 
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(A)  MOZIBT   HAD  AJTD   BBOBIYBD. 


(a)  When  mauitainahle  generally. 

[See  Bills  or  Exchanob  and  Pbomissobt 
NoTBs :  NichoUon  v.  JiuAetis,  ante,  pnge  88.  And 
see  Patmbnt  into  Cocbt  :  OMy  v.  CMdy.] 

Conduct  money  received  with  a  subpoena  to  give 
evidence  may  be  recovered  back,  by  the  party  who 
paid  it,  as  money  had  and  received  to  his  use,  where 
the  attendance  of  the  witness  becomes  unnecessary, 
and  no  expenses  have  been  incurred  under  the  sub- 
poena. Martin  v.  Andrew,  26  Law  J.  Rep.  (v.b.) 
Q.a  39;  7  £.  &  fi.  1. 

And  in  an  indebitatm  action,  the  plea  being  never 
indebted, — Held,  that  it  was  no  objection  to  the 
right  to  recover,  that  the  plaintiff  had  obtained  the 
Master's  aUoeattnr  for  an  amount  of  costs  including 
the  conduct  money,  and  had  issued  execution  and 
recovered  part  satis&ction.     Ibid. 

The  plsjntiff  became  a  porehaser  of  shares  in  a 
mining  company  which  carried  on  business  upon  the 
oost-book  principle,  and  he  paid  deposits  upon  the 
shares.    The    mine  was  worked,  dividends  were 
declared,  and  he  received  additional  shares  as  an 
equivalent  for  such  dividends  as  were  due  to  him. 
Afterwards,  and  while  he  continued  to  hold  the 
shares,  the  company  was  registered  as  a  company 
with  limited  Iial»lity,  and  was  subsequently  wound 
up  under  an  order  of  the  Court  of  Chancery.  While 
the  proceedings  for  winding  up  were  going  on,  the 
plaintiff  discovered,  as  he  alleged,  that  he  had  been 
deceived  by  the  fraudulent  representations  of  the 
defendants,  who  were  three  of  the  directors  of  the 
oompany,  and  who  by  fraud  had  induced  him  to 
beoome  a  shareholder,  and  he  therefore  brought  an 
action  to  recover  back  the  money  which  he  had  paj<l 
on  account  of  the  shares  which  had  been  allotted  to 
him,  claiming  to  recover  it  as  money  received  by  the 
defendants  for  his  use: — Held,  that  he  could  not 
maintain  the  action.     Clarhe  v.  Didhon,  27  Law  J. 
Rep.  (ir.8.)  Q.B.  222;  E.  B.  &  E.  148. 

Where  the  acceptor  of  a  bill  paid  money  to  his 
bankers^  the  defendants  (at  whose  correspondents* 
house  it  was  payable),  for  the  purpose  of  taking  that 
and  other  bills  up,  and  they  promised  him  to  apply 
it  to  such  purposes,  and  entered  the  particular  bill 
to  their  credit  in  their  books,  but  it  dM  not  appear 
that  they  had  advised  their  correspondents  to  pay  it, 
—Held,  that  the  drawer,  the  holder  of  the  bill,  could 
not  sue  the  bankers  for  the  amount  of  the  bill,  there 
being  no  privity  to  sustain  the  action.  Moore  v. 
JSudeU,  27  Law  J.  Rep.  (n.s.)  Exch.  S. 

Where,  after  a  wrongful  sale  of  goods,  the 
owner  claims  the  proceeds  of  the  sale  as  money 
received  to  his  use,  and  the  wrongdoer  thereupon 
pays,  and  the  owner  accepts,  part  of  the  proceeds  as 
money  received  to  his  use,  the  tort  is  waived,  and 
the  owner's  remedy  for  the  residue  of  the  amount  of 
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the  aale  is  by  an  action  for  money  had  and  received 
to  hb  uae.  Ljfthgoe  v.  Vernon^  29  Law  J.  Rep. 
(N.s.)  Excb.  164;  5  Hur].  &  N.  180. 

W  &  Co.,  hafing  warrants  in  the  hands  of  the 
plain tifls,  got  them  to  give  them  bills  to  be  dis- 
counted by  the  defendants,  and  to  hand  over  to  the 
defendants  the  warrants  as  a  collateral  security.  The 
arrangement  for  discount  was  made  between  W  Sl 
Co.  and  the  defendants ;  but  as  between  W  &  Co. 
and  the  plaintiffs,  the  plaintifis  were  to  have  the 
money,  and  applied  for  it  to  the  defendants,  who 
required  an  older  from  W  &,  Co.  Part  of  the 
money  the  defendants  at  once  paid  to  W  &  Co., 
whQ  on  the  same  day  sent  an  order  to  the  defen- 
dants to  pay  the  residue  to  the  plaintiffs.  On  the 
same  day  one  of  the  plaintifib  presented  the  order, 
which  was  received  and  retained  by  the  defendants^ 
and  he  said  he  should  call  next  day  for  the  money: 
— Held,  that  there  was  evidence  of  an  assent  on  the 
part  of  the  defendants  to  the  transfer  of  the  debt  to 
the  plaintifis ;  and  the  jury  having  found  in  their 
&vour,  the  Court  declined  to  disturb  the  verdict. 
Bat,  tenibU^  that  there  was  no  right  to  interest. 
Nolie  V.  the  NaHoncU  Diaoount  and  Banking  Co., 
29  Law  J.  Rep.  (n.b.)  Ezch.  210;  5  Hurl.  &  N.  225. 

A  person  who  has  authorised  the  application  of 
his  money  to  an  illegal  purpose  cai)  recover  it  before 
it  has  been  paid  over,  or  applied  to  such  purpose. 
Bone  V.  ElOeu,  29  Law  J.  Rep.  (ir.B.)  Exch.  438;  6 
Hurl.  &  N.  925. 

The  defendant  had  employed  the  plaintiff  to  sell 
a  ship  to  a  foreign  government,  authorizing  him  to 
employ  a  part  of  the  proceeds  in  bribing  its  officials. 
The  plaintiff  sold  the  ship  to  the  government  for  a 
certain  sum,  and  informed  the  defendant  that  he 
had  sold  it  fbr  a  certain  sum  **  n^  **;  that  the  differ- 
ence was  to  be  applied  in  bribing  the  officials,  as 
agreed.  This  the  defendant  ratiGed;  and  the  whole 
of  the  purchase-money  having  been  paid  to  the 
plaintiff  as  the  defendantts  agent,  the  phiintiff  paid 
to  the  defendant  the  sum  mentioned  between  them 
as  ''net";  paid  a  part  of  the  difference  to  the 
officials,  and  retained  the  rest: — Held,  that  the 
defendant  had  a  right  to  set  off  this  latter  sum  in  an 
action  brought  against  him  by  the  plaintiff ;  as  the 
defendant  in  claiming  it  was  not  settmg  up  or  relying 
on  the  illegal  arrangement,  and  he  would  have  a 
right  to  recover  it  as  received  to  his  use.     Ibid. 

A  employed  B,  a  broker  at  Liverpool,  to  purchase 
a  security  for  him,  for  which  purpose  he  remitted 
him  a  letter  of  credit  for  2,010^  on  a  bank  there^ 
payable  to  B  or  order.  C,  who  had  had  dealings 
with  B,  in  the  course  of  which  the  latter  had  become 
indebted  to  him  in  1,9402.  under  pretence  of  borrow- 
ing the  money  for  a  few  days,  and  knowing  that  it 
was  A's  money,  induced  fi  to  part  with  it,  and  then 
insisted  upon  applying  it  in  discbaige  of  B's  debt  to 
him : — Held,  that  A  might  recover  the  amount  from 
O  in  an  action  for  money  bad  and  received.  Idttj, 
MarHndale^  18  Com.  B.  Rep.  314. 

(5)  Upon  Failure  of  ConrideraiUm, . 

Action  for  money  had  and  received.  Plea  on 
equitable  grounds,  that  the  said  money  was  money 
bequeathed  by  wUl  to  the  separate  use  of  6  C,  the 
plaintiff\i  wife,  and  was  paid  by  the  executors  of 
the  will  to  the  defendant  on  the  separate  receipt  of 
a  C  and  that  the  said  G  C  disposed  of  the  said 


money,  independently  of  her  husband  and  in  such 
manner  that  he  took  no  interest  therein,  by  directing 
it  to  be  paid  to  the  defendant  as  aforesaid,  to  be  held 
by  him  on  certain  trusts  in  which  the  plaintiff  took 
no  interest,  and  that  the  having  and  receiving  of 
money  by  the  defendant  in  the  declaration  men- 
tioned was  such  receipt  of  the  said  money  fh)m  the 
said  executors  under  the  said  disposition,  and  that 
the  defendant  never  received  any  money  to  the 
plaintiffs  use,  except  as  aforesaid: — Held,  to  be  a 
good  defence  on  equitable  grounds.  8loper  v.  Cot- 
trdl,  26  Law  J.  Rep.  (n.8.)  Q.B.  7;  6  E.  &  B.  497. 

To  this  plea  the  plaintiff  replied,  also  on  equitable 
grounds,  that  while  the  said  6  C  was  entitled  to 
receive  the  said  money  so  bequeathed  to  her,  and 
before  any  receipt  by  the  defendant  ftom  the  execu- 
tors, and  before  any  direction  by  the  said  O  C  that 
the  said  money  should  be  held  by  the  defendant 
upon  the  said  trusts,  and  before  such  trusts  were 
created,  the  said  G  C  disposed  of  the  said  money 
by  appointing  it,  and  all  her  rights  therein,  to  the 
plaintiff ;  and  that,  when  the  defendant  first  received 
the  said  money  from  the  executors,  the  said  trusts 
had  not  been  created,  and  that  the  direction  by  the 
said  G  C  that  the  defendant  should  hold  the  money 
on  such  trusts  was  not  given  until  after  the  defendant 
had  received  the  said  money  from  the  executors; 
that  the  defendant  received  the  said  money  from  the 
executcTs,  as  the  agent  of  the  said  G  C,  for  the  pur- 
pose of  the  due  payment  by  the  executors,  and  giv- 
ing them  a  valid  dischaige,  and  not  upon  the  alleged 
trusts;  and  that,  up  to  the  time  of  such  receipt  by 
the  defendant,  the  said  appointment  by  the  said 
G  C  to  the  plaintiff  continued  in  force,  and  that  the 
said  G  C  directed  the  defendant  to  receive  the  said 
money  from  the  executors  for  the  purpose  of  such 
valid  payment  by  them,  and  of  giving  such  valid 
discharge  to  them,  and  not  with  the  intent  of  annul- 
ling the  said  appointment  to  the  plaintiff,  but  for  the 
purpose  of  getting  in  the  said  money  as  the  money  of 
the  plaintiff;  that  inmiediately  upon  such  receipt, 
and  before  the  existence  of  the  alibied  directions,  tiie 
said  money  became  money  had  and  received  to  the 
plaintiffs  use;  and  that  tiiere  never  was  any  value 
or  consideration  for  the  said  disposition  or  direction, 
or  for  the  creation  of  the  said  trusts;  and  that  by 
reason  of  the  premises,  all  the  interest  of  the  said 
G  C  was,  from  the  time  of  the  said  appointment, 
vested  in  the  plaintiff: — Held,  a  good  answer  to  the 
plea  upon  equitable  grotuds.    Ibid. 

SeniU — ^that  the  replication  also  shewed  that  the 
receipt  of  the  money  by  the  defendant  vras  to  the 
use  of  G  C,  and  therefore  to  the  use  of  the  plaintiff, 
her  husband,  so  as  to  give  him  the  legal  as  well  as 
the  equitable  right  to  the  money.    Ibid. 

The  defendant  also  pleaded,  on  equitable  grounds, 
that,  by  a  settiement  previous  to  the  marriage  of  the 
plaintiff  with  G  C,  the  plamtiff  covenanted  with  tha 
defendant,  as  trustee,  to  assign  to  him  any  personal 
estate 'acquired  after  the  manriage  by  G  C  or  the 
plaintiff  in  her  right,  during  her  coverture^  over  and 
above  the  value  of  lOOl. ;  and  that  the  defendant 
should  hold  such  penonai  estate  upon  certain  trusts, 
for  the  benefit  of  the  said  G  C,  the  plaintiff,  and  the 
children  of  the  marriage,  of  whom  there  were  four 
living.  That  the  money  in  the  declaration  men- 
tioned was  above  the  value  of  1002.,  and  was  be- 
queathed by  will  to  the  said  G  C,  while  she  was  the 
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wife  of  the  plaintifT,  for  her  ovn  separate  use,  and 
that  the  plaintiff  acquired  the  aame  by  the  said  G  C 
receiving  it  during  her  coverture  from  the  ezecutorB, 
and  that  the  having  and  receiving  by  tlie  defendant 
to  the  uae  of  the  plaintiff  iraa  the  receipt  by  the 
defendant  as  such  trustee;  and  that  if  the  plaintiff 
vere  to  recover  the  aaid  money,  the  defendant  would 
be  entitled  to  call  upon  him  to  pay  it  to  the  defen- 
dant under  the  aaid  covenant: — Held,  not  an  answer 
to  the  action.     Ibid. 

The  plaintiff  had  employed  one  P  as  his  agent  to 
purchase  goods,  which  P  bought  in  his  own  name  of 
W  &  Go.  and  others,  and  invoiced  in  his  own  name 
to  the  plaintiff,  taking  from  him  his  acceptances 
in  payment.  One  of  these  acceptances,  partly  for 
goods  which  had  been  purchased  of  W  &  Co., 
remained  in  the  hands  of  P  until  his  bankruptcy, 
when  it  was  taken  possession  of  by  the  defendant  as 
official  assignee,  and  the  amount  received  and  caiv 
ried  to  the  credit  of  the  estate.  Before  the  bank- 
ruptcy W  &  Co.  had  applied  to  the  plaintiff  for 
payment,  and  after  the  bankruptcy,  and  after  pay- 
ment of  the  bill  by  the  plaintiff,  they  sued  him,  and 
he  settled  their  claim: — Held,  that  he  was  not 
entitled  to  recover  the  amount  of  the  bill  from  the 
defendant,  as,  even  assuming  that  he  was  liable  to 
W  &  Ca  for  the  goods  bought  of  them,  there  was 
only  a  partial  failure  of  consideration,  and  the  pay- 
ment to  them  was  voluntary,  with  full  knowledge  of 
the  facts.  QucBre — whether  he  was  liable  to  W  &  Co. 
Barber  v.  PoO,  28  Law  J.  Rep.  (vs.)  Ezch.  381 ; 
4  HurJ.  &  N.  759. 

The  plaintiff,  through  his  brokers,  T  &  A,  bought 
of  the  defendant,  who  was  also  a  broker  on  the 
Stock  Exchange,  twenty  shares  in  a  joint-stock  bank, 
by  the  rules  of  which  the  shares  were  transferable  by 
the  holders,  with  the  consent  of  the  directors.  The 
purchase  was  for  the  1 5th  of  September,  and  by  the 
rules  of  the  Stock  Exchange  T  &  A  were  bound  to 
give  the  plaintifTs  name  on  that  day,  and  pay  for 
the  shares.  The  defendant  had  contracted  with  W 
and  with  L  &  C  for  the  purchase  of  twenty  shares ; 
and  on  the  I8th  of  September,  in  due  time,  accord- 
ing to  the  rules  of  the  Stock  Exchange,  he  tendered 
the  transfers  and  the  share  certificates  to  T  &  A, 
and  required  them  to  pay  for  the  same,  which 
accordingly  they  did,  and  afterwards  compelled  the 
plaintiff  to  repay  to  them  the  amount  which  they 
had  so  paid  to  the  defendant.  All  such  transfers 
require  execution  by  the  purchaser  before  registra- 
tion ;  and,  by  the  practice  of  the  Stock  Exchange, 
the  purchaser  requiring  registration  and  new  certi- 
ficates ought,  after  paying  his  broker,  to  execute 
the  transfer  and  leave  it,  with  the  then  existing  cer- 
tificates, at  the  office  of  the  company,  for  registra- 
tion, and  then  new  certificates  are  granted  to  him  in 
his  own  name.  On  the  3rd  of  September  the  assets 
of  the  bank  were  far  short  of  the  liabilities,  so  that 
to  become  a  member  was  to  incur  a  responsibility, 
and  on  the  11th  of  September  the  plaintiff  informed 
T  &  A  that  he  would  not  accept  any  of  the  shares, 
and  instructed  them  not  to  pay  for  the  same.  On 
the  15th  of  September  W  applied  to  the  bank  for  a 
transfer  to  the  defendant,  and  the  application  was 
refused  on  the  17th.  Between  the  \6th  and  17th 
an  application  was  made  by  W,  in  the  presence  of 
one  of  the  plaintiff's  bank,  but  the  only  result  was 
that  one  of  the  officers  handed  a  blank  transfer  to 


him,  and  desired  him  to  prepare  it  himaelfl  No 
consent  of  the  directors  was  ever  obtained  for  the 
transfer  of  the  shares  to  the  phiintiff.  Subsequently, 
T  &  A  handed  oyer  the  share-certificates  and  the 
transfers  to  the  plaintiff,  who  kept  them ;  but, 
before  that  time,  the  bank  had  been  closed,  and  he 
was  never  registered  as  a  shareholder: — Held,  in  an 
action  brought  to  recover  from  the  defendant  the 
money  which  T  &  A  had  paid  on  his  behalf,  that 
the  plaintiff  oould  not  recover  as  for  a  total  fiulure 
of  consideration,  because  he  himself  was  in  fiiult  for 
not  taking  the  proper  steps  to  obtain  a  transfer  of 
the  shares.  Held,  also,  upon  a  special  count,  chaig- 
ing  that  the  defend>mt  had  not  CHUsed  the  shares  to 
be  transferred  to  the  plaintiff,  that  no  ccmtract  had 
been  entered  into  by  the  defendant  to  that  effect 
Held,  also,  that  the  plaintiff  was  not  ready  and 
willing  to  accept  the  shares.  8(ra/y  v.  Ruuell  {Ex, 
Ch.),  29  Law  J.  Rep.  (n.8.)  Q.B.  115:  affirming  the 
judgment  below,  28  Law  J.  Rep.  (ff.&)  Q.B.  279. 
Defendant,  being  possessed  of  shares  in  a  joint- 
stock  banking  company,  instructed  his  broker  to 
sell  them.  Plaintiff  instructed  his  broker  to  pur- 
chase shares  in  the  said  company.  The  two  broken 
agreed  with  each  other  to  sell  and  buy  respectively. 
Both  brokers  were  members  of  the  Stock  Exchange; 
and,  according  to  the  custom  of  the  Stock  Exchange^ 
the  names  of  the  principals  are  not  mentioned  at 
the  time  of  such  contract,  but  are  communicated  on 
the  day  preceding  the  day  on  which  the  sale  is 
made  ;  and,  on  the  day  last  mentioned,  the  parties 
executed  the  oontmct.  By  the  rules  of  the  com- 
pany, transfers  could  not  be  made  without  the  con- 
sent of  the  directors;  and  seven  days*  notice  of 
transfer  must  be  given  to  them ;  but,  in  practice, 
the  rules  of  the  company  in  this  respect  were  not 
strictly  enforced.  In  this  case  no  notice  was  given. 
On  the  day  for  which  the  sale  was  made,  defendants 
broker  obtained  a  blank  form  of  transfer  from  the 
company,  which  defendant  executed  three  days 
afterwards.  On  the  following  day,  defendants 
broker  delivered  the  transfer  to  the  plaintiffs  broker. 
On  that  day  the  company  had  stopped  payment, 
and  plaintiffs  broker  refused  to  accept  the  transfer, 
or  to  pay  the  purchase- money.  The  company 
never  consented  to  the  transfer,  nor  resumed  busi- 
ness, and  ultimately  became  banknipt.  Plaintiff 
desired  his  broker  not  to  pay  for  the  shares ;  but  the 
broker,  in  obedience  to  the  decision  of  the  Com- 
mittee of  the  Stock  Exchange,  before  whom  the 
question  had  been  brought,  paid  the  purchase- money 
to  defendants  broker,  who  paid  it  over  to  defen- 
dant. Afterwards  plaintiff  paid  the  sum  to  his  own 
broker,  who  had  threatened  to  enforce  payment  by 
proceedings  at  law.  Plaintiff  having  sued  defendant 
for  money  had  and  received,  on  the  ground  of  failure 
of  consideration, — Held,  by  the  Court  of  Exchequer 
Chamber,  affirming  the  judgment  of  the  Court  of 
QueenS  Bench,  that  the  action  did  not  lie.  Bemfry 
v.  BuOer,  E.  B.  &  E.  £87. 

(c)  When  Money  paid  under  MiUake, 

In  January  1846,  one  Edwin  C  bequeathed  the 
residue  of  his  real  and  personal  property  to  certain 
parties,  of  whom  Gkoige  G  was  one.  In  April 
following  he  made  another  will,  whereby  he  be- 
queathed to  George  O  an  annuity  of  100^  until  he 
should  become  insolvent  or  bankrupt,  or  do  any 
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other  act  which  would  have  the  effect  of  giTing  his 
annuity  to  any  other  person.  The  teatator  died  in 
1847,  and  shortly  after  hit  death  his  will  of  January 
1846  was  duly  proved.  In  1850  one  8  advanced 
200/.  to  George  C,  taking  fVom  him  as  security  a 
bond  which  contained  an  equitable  charge  of  the 
interest  of  George  G  under  the  will  of  January  1846. 
A  banking  company,  represented  by  the  plaintiff, 
having  afterwards  advanced  money  to  George  G,  the 
latter  conveyed  to  them  all  hisshareand  interest  under 
the  will  of  January  1846,  subject  to  the  cUim  of  S, 
which  the  company  afterwards  discharged  by  paying 
the  amount  to  the  defendant,  the  widow  and  execu- 
trix of  8.  The  will  of  Edwin  G  of  April  1846  was 
shortly  afterwards  discovered:  —  Held,  that,  under 
the  above  circumstances,  the  plaintifF  was  not  enti- 
tled to  recover  the  money  paid  to  the  defendant, 
such  money  not  being  money  paid  under  a  mistake 
of  facta.  Aiken  v.  Short,  25  Law  J.  Rep.  (k.b.) 
Exch.  321 ;  1  Huri.  &.  N.  210. 

Where  a  tenant  pour  autre  vie  pays  rent  by  mis- 
take after  the  life  has  dropped,  he  may  recover  back 
the  amount  in  an  action  for  money  bad  and  received, 
the  action  not  being  brought  for  the  purpose  of  try- 
hig  the  title  to  the  land.  W  L  being  possessed,  in 
1811,  of  premises  for  terms  expiring  at  Midsummer, 
1854,  granted  an  annuity  to  T  and  another  to  E  for 
three  lives,  and  to  secure  such  annuities  demised  the 
premises  to  T  and  E,  separately  for  forty-three 
years,  if  the  lives  should  last  so  long.  In  1827,  the 
residue  of  the  terms  granted  to  W  L  became  vested 
in  the  plaintiff,  subject  to  the  annuities  and  under- 
leases to  T  and  E.  In  1 825,  W  L  having  died,  his 
executors  let  T  and  B  into  possession,  and  they 
covenanted  by  deed  to  pay  off  certain  arrears  of 
ground  rent  and  other  chaiges,  and  made  the  same 
chargeable  on  the  premises.  The  plaintiff,  in  1880, 
became  tenant  to  T  and  E  of  the  premises  at  a  rent 
payable  to  them  in  moieties.  T  was  the  survivor  of 
the  ceatui  que  vie;  he  died  in  1851,  and  the  defen- 
dants were  his  executors.  From  his  death  till  Mid- 
summer 1854,  W  E,  as  agent  for  £  and  the 
defendants,  demanded  and  received  the  rents,  and 
paid  over  one  moiety  to  E  and  the  other  to  the 
defendants,  deducting  payments  in  respect  of  ground- 
rent,  rates,  taxes,  insurance,  repairs,  and  commission. 
The  plaintiff  did  not  know  of  T's  death :— Held, 
that  he  was  entitled  to  recover  back  the  amount  of 
rent  after  T's  death  in  an  action  for  money  had 
and  received ;  that  the  plaintiff  must  be  taken  to 
have  had  notice  of  the  deed  of  1825  and  to  be  bound 
by  it ;  that  the  sums  mentioned  in  it  must  be  taken 
to  hMVo  been  paid ;  but  that  the  plaintiff  must  be 
taken  to  have  sanctioned  the  continued  payment  of 
the  ground-rent,  rates,  and  taxes,  and  that  a  setroff 
to  that  amount  must  be  allowed.  Barber  v.  Brown, 
26  Law  J.  Rep.  (n.s.)  C.P.  41;  1  Gom.  B.  Rep. 
K.S.  121. 

Upon  the  dissolution  of  the  partnership  between 
the  plaintiff  and  the  defendant,  the  latter  suld  to  the 
plaintiff  his  share  in  the  business,  upon  the  terms 
that  the  plaintiff  should,  on  the  30th  of  June  1858, 
pay  him  the  sum  of  4502.,  but  that  if  a  moiety  of 
the  profits  for  three  years  ending  the  31st  of  Decem- 
ber 1857  should  not  amount  to  1,800/.,  then  that 
the  plaintiff  should  be  entitled  to  deduct  the  differ- 
ence between  1,800^  nnd  the  actual  amount  of  the 
moiety  of  such  profits,  and  that  the  balance  only, 
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after  such  deduction,  should  be  payable.  In  June 
1858  the  plaintiff  investigated  the  partnership 
accounts,  for  the  purpose  of  ascertaining  the  profits 
in  the  three  years  preceding  December  1857«  and 
the  result  of  this  investigation  shewed  that  a  moiety 
of  such  profits  exceedeid  1,8002.;  and  under  the 
impression  and  belief  that  such  moiety  amounted  to 
1,8002.,  he  then  paid  the  defendant  4502.  as  agreed, 
who  afterwards  invested  it  in  the  purchase  of  land. 
Subsequently,  in  December  1 858,  the  plaintiff  made 
a  ft'esh  investigation  of  the  accounts,  when  he  disco- 
vered that  he  had  miide  a  mistake  in  his  former 
calculation  as  to  the  amount  of  profits,  and  that  he 
was  therefore  entitlt-d  to  have  deducted  a  consider- 
able sum  from  the  45  •>2.: — Held,  that  he  could  reco- 
ver back  from  the  defendant  the  sum  he  might  so 
have  deducted,  as  he  had  paid  it  under  a  mistake  of 
facts.  Townsend  v.  Orowdy,  29  Law  J.  Rep.  (n.s  ) 
G.P.  800;  8  Gom.  B.  Rep.  N.S.  477. 

(B)   MONBT  PAID. 

[See  Parthirs] 

The  right  to  enforce  contribution  between  joint 
makers  of  a  promissory  note  by  an  action  at  law  is 
not  affected  by  the  tact  that  the  makers  were  co- 
partners together  with  others,  and  that  the  note  was 
given  to  secure  money  raised  for  the  purposes  of  the 
partnership.  Therefore,  where  A,  B  and  G,  being 
shareholders  with  other  adventurers  in  a  Gomifeh 
mine,  conducted  on  the  cost-book  principle,  tor  the 
purpose  of  raising  money  for  carrying  on  the  mine, 
joined  in  a  joint  and  several  promissory  note  for 
6002.,  and  which  being  discounted  the  proceeds  were 
applied  to  the  working  of  the  mine,  A  having  sub- 
sequently paid  the  amount  to  the  holder  of  the  note, 
— Held,  that  an  acti(m  for  money  paid  was  main- 
tainable by  him  against  the  other  makers  of  the 
note,  this  not  being  a  partnership  transaction. 
Sedgwick  v.  Danielle  27  Law  J.  Rep.  (n.s.)  Exch. 
116;  2  Hurl.  &N.  319. 

The  plaintiff  having  an  estate  for  sale,  which  it 
was  considered  might  be  more  advantageously  dis- 
posed of  if  it  was  connected  with  a  right  to  use  a 
patent  of  which  the  defendant  was  the  proprietor, 
an  arrangement  was  made  by  which  the  plaintiff  was 
to  be  at  liberty  to  use  the  defendant's  patent  right  in 
the  advertisements  for  sale  of  the  estate,  upon  the 
condition  that,  if  the  latter  was  sold,  the  defendant 
was  to  receive  1,0002.,  and  such  further  royalty,  for 
an  exclusive  licence  to  work  his  patent,  as  might  be 
agreed  on.  The  plaintiff  at  ^rst  acted  on  this 
arrangement,  but  he  subsequently  declined  to  have 
anything  further  to  do  with  the  patent,  and  he  ulti- 
mately sold  the  estate  without  reference  to  the 
patent.  At  the  time  of  making  the  said  arrange- 
ment, the  defendant  applied  to  the  plaintiff  to  be 
surety  to  one  S,  for  his  advancing  the  defendant  502. 
to  stamp  the  patent,  upon  wbich  the  plaintiff  wrote 
to  say,  that  if  the  defendant  would  get  8  to  advance 
the  6U.  for  the  completion  of  the  patent,  he  would 
give  the  defendant  or  S  502.  on  the  patent  being 
handed  over  to  him,  as  the  plaintiff  preferred  this 
to  biing  surety.  S  accordingly  advanced  the  502. 
for  the  stamp  duty,  but  the  plaintiff  refused  to  pay 
it,  although  the  patent  was  tendered  to  him.  The 
plaintiff  being  afterwards  compelled  to  pay  S  the 
60L  be  had  so  advanced,  sued  the  defendant  to 
recover  the  same  as  money  paid  for  his  use :— Held, 
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that  this  wu  a  payment  by  the  plaintifT  for  the  use 
of  Uie  defendant,  which  the  plaintiff  was  entitled  to 
recorer  in  such  action,  and  that  it  was,  therefore^ 
immaterial  whether  the  money  was  advanced  hy  S 
for  the  joint  purpose  of  the  plaintiff  and  the  defen- 
dant. Held,  also,  that  the  meaning  of  the  arrange- 
ment between  the  plaintiff  and  the  defendant  was, 
that  the  defendant  was  to  receive  the  1,000^.  only  in 
the  event  of  the  estate  being  sold  with  the  patent 
right  annexed  to  it,  and  that  as  it  was  not  so  sold, 
the  event  had  not  happened  on  which  the  defendant^ 
right  to  the  1,000/.  depended.  Pelly  v.  Sidney, 
28  Law  J.  Rep.  (n.s.)  C.P.  182 ;  5  Com.  B.  Rep. 
N.S.  679. 

(C)   MONBT  LBNT. 

The  defendant,  being  devisee  in  trust  of  certain 
mortgaged  premises  for  the  sale  thereof  and  the  pay- 
ment of  the  debts  of  the  mortgagor,  borrowed  the 
sum  of  2001.  of  the  plaintiff  for  the  purpose  of  pay- 
ing off  a  portion  of  the  debts  of  the  mortgagor ;  and 
by  an  indenture  between  him  and  the  plaintiff,  re- 
citing the  above  fiicts,  char]ged  the  premises  with 
payment  of  that  amount,  and  covenanted  that  he 
and  his  heirs  should  out  of  the  money  that  should 
come  to  his  hands  as  such  trustee,  or  out  of  the  po 
sonal  estate,  if  any,  of  the  mortgagor,  pay  to  the 
plaintiff  the  principal  and  interest  secured  by  the 
indenture : — Held,  that  the  plaintiff  was  not  entitled 
to  sue  the  defendant  in  an  action  for  money  lent, 
but  that  his  remedy  was  upon  the  covenant  in  the 
indenture.  Matheto  v.  Blaehnore,  27  Law  J.  Rep. 
(if.s.)  Exch.  160;  1  Hurl.  &  N.  762. 

A  husband  is  not  liable  for  money  lent  to  his  wife, 
though  it  be  afterwards  applied  by  her  in  procuring 
necessaries,  for  the  supply  of  which  he  would  have 
been  liable.  Knox  v.  Bushell,  3  Com.  B.  Rep. 
N.S.  334. 


MORTGAGE. 

[Trustees,  Mortgagees,  and  others  given  certain 
Powers  now  commonly  inserted  in  Settlements, 
Mortgages  and  WQls,  by  23  6l  24  Vict.  c.  145.] 

CoNSTancTioN,  and  Extent  or. 
Equitable  Mortqaob. 
Copyholds. 

mobtoaoor  and  mortoaoeb. 
Rights  of  thb  Mortqagbb  and  othbrs 
olaimino  undbr  him. 

PO8SBS8ION  or  MORTaAOBB. 
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Tacking. 

Power  or  Sale. 

Absionmbrt. 

Right  to  Redbbm. 

Rbdbmptioh  and  Rboontbtancb. 

f0rbolo8urb. 
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A000DNT8. 
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Costs. 

Practice. 


A) 
(B) 

(<') 
(D) 
(E) 

(F) 
(G) 
(H) 

(I) 
M) 

;n) 

(O) 
(P) 
(Q) 

J?) 
(8) 


(A)  Cokbtruction,  and  Extent  or. 
J  B  and  G  B,  carrying  on  busmess  in  co-partner- 


■hip  as  copper-roUer  manufkctnren,  execoted  k 
mortgage  of  the  land,  mills  or  fectories  on  which  the 
business  was  carried  on,  and  of  which  they  were 
seised  in  fee,  and  all  and  singfular  the  steam-engine, 
steam-boilers^  mill-gear,  millwright  work  and  machi- 
nery then  or  thereafter  to  be  fixed  to  the  said  lands, 
hereditaments  and  premises,  together  with  all  out- 
houses, edifices,  fixtures,  Slc  J  B  and  G  B  having 
become  bankrupts, — Held,  that  the  mortgagees  were 
entitled  as  against  the  assignees  to  all  machinery 
which  was  fixed  to  the  freehold.  Mather  v.  Fraaer, 
25  Law  J.  Rep.  (n.s.)  Chanc.  361;  2  Kay  ft  J.  586. 

A  mortgage  of  trade  fixtures,  together  with  the 
freehold,  by  the  owner  of  the  freehold,  does  not 
require  to  be  registered  as  a  bill  of  sale  under  the 
17  &.  18  Vict.  c.  36.     Ibid. 

Traders  had  two  manuftictories :  the  one  they 
mortgaged  to  8  to  secure  1,000/.  and  interest;  the 
other  they  mortgaged  to  J  F  E  to  secure  8002.  and 
interest.  They  then  mortgaged  the  machinery  fixed 
to  the  buildings  mortgaged  to  S,  and  also  some 
moveable  machines  standing  on  the  same  premises 
to  J  F  E  to  secure  7002.  and  interest.  A  further 
charge,  to  secure  4002.  and  interest,  was  made  upon 
the  premises  mortgaged  to  J  F  £;  and,  subsequently, 
both  the  manuiactories  were  mortgaged  to  J  F  £  as 
a  further  security  for  the  7002.  advanced  upon  the 
machinery.  The  traders  afterwards  became  bank- 
rupt : — Held,  that  no  severance  of  machinery  fixed 
and  attached  to  buildings  could  be  assumed,  though 
the  deed  gave  the  mortgagee  a  power  to  sell  in  defiiult 
of  payment  of  the  principal  or  interest.  Whii- 
more  v.  Empeon,  26  Law  J.  Rep.  (n.s.)  Chanc.  864 ; 
23  Beav.  813. 

Held,  also,  that  fixed  machinery  so  assigned  was 
not  in  the  order  and  disposition  of  the  traders,  though 
they  continued  in  possemion,  and  used  it  until  their 
bankruptcy,  and  though  the  assignment  secured 
them  the  quiet  enjoyment  thereof  until  they  made 
default  in  payment  of  the  principal  or  interest,  and 
that  it  would  not  pass  to  the  bankrupts'  assignees^ 
Ibid. 

Held,  also,  that  the  moveable  machines  remained 
in  the  order  and  disposition  of  the  traders,  and  en 
their  bankruptcy  passed  to  the  assignees.     Ibid. 

A  testator  gave  all  his  real  estates  to  three  trustees^ 
of  whom  his  brother  J  C  was  one,  upon  trust,  amongst 
other  things,  to  pay  to  each  of  his  brothers  the 
annual  value  of  1002.  during  his  life,  or  until  he 
should  take  the  benefit  of  any  act  for  the  relief  of 
insolvent  debtors,  or  become  bankrupt,  or  do  any 
act  which,  but  for  that  condition,  would  have  the 
effect  of  giving  the  benefit  of  his  annuity  to  any 
other  person,  and  in  the  event  of  either  of  such  last- 
mentioned  events  happening,  then  his  annuity  should 
from  thenceibrth  cease;  and  upon  trust,  after  paying 
certain  other  annuities,  for  the  benefit  of  the  testa- 
tor's sisters,  to  pay  the  whole  of  the  surplus  rents 
and  profits  to  J  C  for  his  life,  with  remainders  in 
trust  for  the  children  of  J  C,  and  in  default  of  such 
issue,  upon  trust  to  pay  the  same  unto  and  equally 
between  such  of  the  testator's  brothers  and  sisters 
as  might  he  then  living,  and  the  survivors  and  survivor 
of  them  during  their  respective  lives,  but  subject 
to  the  same  restrictions  respecting  bankruptcy  and 
insolvency  and  against  alienation  as  thereinbefore 
contained  with  reference  to  the  annuities.  This  will 
not  having  been  discovered  for  several  years  after 
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the  death  of  the  testator,  another  will  was  acted 
on  in  the  mean  time,  whereby  the  testator  had 
given  all  his  real  estates  equally  amongst  his 
brothers  and  sisters;  and  acting  on  the  belief  that 
this  was  his  last  will,  J  C  joined  some  of  his  brothers 
in  mortgaging  all  their  interest  in  the  testator^s  estate: 
^-Held,  first,  that  the  whole  interest  given  by  the 
last  will  passed  by  the  mortgage;  and,  secondly,  that 
the  annuities  given  by  the  will  to  such  as  joined  ia 
the  mortgage,  ceased  upon  the  execution  of  the  mort- 
gage. Carter  v.  Carter ^  27  Law  J.  Rep.  (n.b.)  Cbanc. 
74;  3  Kay  &  J.  617. 

The  doctrine  of  estoppel  by  deed  only  applies 
between  the  parties  to  the  deed  and  to  matters  arising 
out  of  the  deed.  In  collateral  matters,  the  deed 
would  be  evidence,  but  no  estoppeL    Ibid. 

A  purchaser  for  valuable  consideration,  without 
notice,  getting  in  the  legal  estate  from  a  trustee, 
takes  it  subject  to  all  those  trusts  upon  which  the 
trustee  held  it,  and  appearing  upon  the  face  of  the 
instrument  under  which  the  trustee  takes:  PauueU 
V.  Carpenter  observed  upon.     Ibid. 

J  C,  being  a  trustee  of  real  estate  under  a  will, 
and  being  also  beneficially  interested  in  the  same 
estate  under  the  same  will,  mortgaged  his  interest 
and  delivered  the  title-deeds  to  the  mortgagee.  The 
mortgagee  afterwards  handed  back  the  title-deeds  to 
J  C,  who  executed  other  mortgages,  delivering  the 
deeds  to  the  subsequent  mortgagees: — Held,  that 
the  first  mortgagee  had  not  lost  his  priority,  the  deeds 
having  been  properly  delivered  up  to  J  G  as  a  trustee. 
Ibid. 

A  solicitor  having  by  misrepresentation  procured 
his  client  to  sign  a  deed  of  mortgage  of  certain 
estates,  which  the  latter  had  purchased  by  auction, 
afterwards  assigned  the  mortgage  so  obtained  to 
another  client  to  secure  a  sum  of  money  advanced, 
the  assignee  taking  the  assignment  without  notice  of 
the  fraud,  but  without  the  concurrence  of  or  com- 
munication with  the  mortgagor.  The  solicitor  sub- 
sequently absconded,  and  was  declared  bankrupt. 
The  Court,  on  bill  filed  by  the  mortgagor,  and 
supported  by  his  own  personal  evidence  only  of  the 
particulars  of  the  fraud  by  which  his  signature  to 
the  deed  had  been  obtained,  directed  the  deed  to 
be  delivered  up  to  be  cancelled,  the  defendant,  the 
assignee  of  the  mortgage,  having  declined  to  cross- 
examine  the  plaintiff,  and  the  collateral  facts  bearing 
on  the  case  tending  to  corroborate  rather  than  im- 
peach the  plaintiff's  evidence,  Vorley  v.  Cooke  and 
Cooke  V.  Voriey^  27  Law  J.  Rep.  (n.b.)  Chanc.  185; 
1  Giff.  280. 

In  November  1 817  a  married  woman  suffered  a  re- 
eovery  of  real  estate  belonging  to  her,  the  uses  being 
declared  to  be  as  the  husband  and  wife  should  jointly 
appoint,  with  remainder  to  husband  for  life,  remain- 
der to  wife  for  life,  and  an  ultimate  remainder  to 
the  wife  in  fee.  Two  days  afterwards  the  husband 
and  wife  jointly  appointed  to  A  and  B  upon  such 
trusts  as  the  husband  should  appoint,  and  in  default, 
upon  trusts  similar  to  the  uses  before  mentioned.  In 
March  1818  the  husband  appointed,  and  A  and  B 
conveyed  the  estate  to  C  upon  trust  to  sell,  and  to 
pay  a  sum  advanced  to  the  husband,  and  to  pay  the 
residue  to  the  husband,  his  executors,  administrators 
or  assigns,  and  to  convey  the  unsold  estate  to  the 
husband,  his  heirs  or  assigns,  or  as  he  or  they  should 
direct: — Held  (overruling  the  decision  of  the  Master 


of  the  Rolls),  that  the  deeds  of  1817  and  1818  could 
not  be  regarded  as  one  transaction;  and  that  the 
deed  of  1818  was  not  merely  a  mortgage,  but  that 
the  ulterior  uses  of  the  deed  of.  181 7  were  completely 
changed  thereby.  Heather  v.  O'NeiUy  27  Law  J, 
Rep.  (n.s.)  Chanc.  512;  2  De  Gex  &  J.  399. 

A  father  purchased  a  piece  of  land,  and  took  an 
agreement  that  the  vendors  would  convey  it  to  him. 
He  afterwards  built  a  granary,  and  allowed  bis  sons 
to  occupy  the  premises  for  their  business.  They 
supplied  goods  to  their  father  to  the  amount  expended 
by  him  in  building  the  granary,  and  they  erected 
other  buildings  on  the  land  of  greater  value.  The 
father,  pending  these  transactions,  became  surety  for 
his  sons  to  certain  bankers  for  10,000^  The  sons 
afterwards  surreptitiously  obtained  possession  of  the 
agreement ;  and  one  of  them,  representing  that  his 
Esther  had  given  the  land  to  them,  signed  his  father^ 
name  on  the  blank  leaf  of  the  agreement,  and  depo- 
sited it  with  the  plaintiffs,  who  were  bankers,  to 
secure  their  cash  credit.  The  sons  afterwards  became 
bankrupt;  the  son  depositing  the  agreement  was, 
upon  several  indictments,  convicted  of  forgery ;  and 
the  father  was  required  to  pay  the  10,00G{.  for  which 
he  was  surety.  Upon  a  bill,  by  the  plaintiffs,  to 
obtain  the  benefit  of  the  deposit  made  with  them, — 
Held,  that  the  sons  had  a  lien  on  the  land  to  the 
value  of  the  goods  supplied  to  the  fiaither  and  the 
money  expended  by  them  in  building;  that  the 
deposit  of  the  agreement,  though  made  under  false 
representations,  was  good  to  the  extent  of  that  lien ; 
that  the  plaintiffs  had  no  notice  of  the  father's  in- 
terest ;  that  the  father,  as  against  the  plainti^  was 
not  entitled  to  any  set-off  in  respect  of  his  subsequent 
liability  as  surety ;  and  a  decree  was  made  to  fore- 
close the  security  in  favour  of  the  plaintiffs  as  against 
the  sons,  with  costs,  and  as  against  the  lather,  with- 
out costs.  The  Unity  Banking  Ataoc.  v.  Kitig,  27 
Law  J.  Rep.  (n.s.)  Chanc.  585;  25  Beav.  72. 

A  lessee  of  steel  and  iron  works  assigned,  by  way 
of  mortgage,  the  land,  with  the  appurtenances,  and 
also  the  machinery  specified  in  the  schedule,  ''and 
all  engines,  machinery,  fixtures  and  things  which 
might  thereafter  be  fixed  and  fastened  in  or  upon 
the  said  premises,  whether  in  addition  to  or  substi- 
tution of  the  several  fixtures,  machinery,  articles  and 
things  specified  in  the  schedule'^ — Held,  that  these 
words  referred  not  merely  to  additions  to  existing 
machinery,  but  also  to  any  new  machinery  fixed  or 
fastened  to  the  mill.  The  Metropolitan  Couniiu 
Auwr,  Soc,  V.  Brovm,  28  Law  J.  Rep.  (n.s.)  Chanc 
581;  26  Beav.  454. 

The  construction  of  the  words  '*  fixed  and  fastened,** 
as  applied  to  machines,  their  adjuncts  and  removable 
parts.     Ibid. 

A  wife  agreed  to  join  her  husband  in  the  mortgage 
of  her  real  estate.  She  acknowledged  the  mortgage- 
deed,  which  reserved  the  equity  of  redemption  to  the 
husband  and  his  heirs: — Held,  in  the  absence  of  any 
agreement  to  vary  the  estate,  rights  and  interest  of 
the  wife,  that  she  had  no  intention  of  altering  the 
descent,  and  that  the  husband,  on  paying  off  the 
mortgage,  was  not  justified  in  taking  a  reconveyance 
of  the  real  estate  to  himself  and  his  heirs ;  and  a 
reconveyance,  by  his  heir-at-law,  was  directed  to  the 
wife  and  her  heirs.  Stautufitld  v.  Mallam,  29  Law 
J.  Rep.  (M.S.)  Chnnc.  178. 

A  sum  of  15,000^  was  paid  to  the  solicitors  of  thc{ 
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defendants,  who  desired  to  invest  it.  The  solicitors 
did  invest  10,000/.  od  a  valid  security,  and  thej  ap- 
propriated the  remaininfr  5,0002.  to  their  own  use. 
They  afterwairds  obtained  from  the  plaintiffi  another 
client,  uptm  a  representaticm  that  they  were  fur  the 
purp<>t>e  of  a  ttuit  to  which  he  was  a  party,  two  deeds, 
mortg»u;ing  his  estate,  to  secure  to  the  defendants 
•  a  sum  of  5,000/.  These  deeds  they  handed  to  the 
defendants.  The  solicitors  afterwards  became  bank- 
rupt. Upon  a  bill  by  the  plaintiff  to  set  aside  those 
deeds, — Held,  that  the  money  was  paid  to  the  soli- 
citors as  the  agents  of  the  defendants,  and  that  thej 
were  bound  to  ascertain  that  they  were  the  duly  con- 
stituted agents  uf  the  plaintiff,  and  that  they  were 
authorized  to  receive  the  money  for  him  ;  and  that 
as  no  money  was  paid  or  credit  given  to  the  plaintiff 
for  any  money,  the  fraud  committed  by  the  solicitors 
must  fall  upon  the  defendants,  and  the  deeds  must 
he  given  uu  to  be  cancelled.  Wall  v.  CockereU,  29 
Law  J.  Rep.  (n.s.)  Chanc.  816:  reversed  30  Law 
J.  Rep.  (n.s.)  Chanc.  417. 

A  conveyed  a  life  estate  to  6  in  consideration  of 
4,739/.  By  a  deed  of  even  date,  B  contracted  that 
if  A  should  at  any  time  desire  to  repurchase  the  life 
estate  for  4,739/.,  B  would  convey  it  to  him  for  that 
sum.  All  the  expenses  of  this  transaction  were  paid 
by  A.  B  took  possession,  insured  A*s  life  for  4,7392., 
and  after  payment  of  premium,  the  surplus  rent  was 
between  6/.  and  6/.  10s.  per  cent,  on  the  purchase- 
money.  B  lutl  a  will  by  which  he  spoke  of  the  life 
estate  as  redeemable  on  payment  of  4,739/.  and 
interest,  and  spoke  of  his  interest  as  a  security.  A, 
after  the  lapse  of  nearly  thirty  years,  and  many  years 
after  the  death  of  the  solicitor,  who  understood  the 
transaction,  filed  a  bill  to  redeem,  and  failed  in 
proving  by  direct  evidence  that  the  parties  intended 
a  mortgage: — Held,  reversing  the  decision  of  the 
Court  below,  that  the  transaction  was  to  be  treated 
as  a  conditional  sale  and  not  as  a  mortgage,  and  that 
A  had  no  right  to  an  account  of  rents  and  profits. 
Alderson  v.  White,  2  De  Gex  &  J.  97. 

Semble — that  his  right  to  repurchase  on  the  pay- 
ment of  the  full  sum  of  4,739/.  was  not  barred  by  the 
Statute  of  Limitations.     Ibid. 

Whether  the  Statute  of  Limitations  was  not  an 
answer  to  the  claim  to  redeem,  on  the  footing  of  the 
transaction  being  a  mortgage,  qucere.     Ibid. 

Held,  that  if  the  transaction  considered  as  a  pur- 
chase had  been  so  grossly  oppressive  that  the  Court 
would  on  that  ground  have  treated  it  as  intended  to 
be  a  mortgage,  the  right  to  have  it  so  treated  would 
not  have  been  enforced  after  such  a  lapse  of  time, 
and  after  the  death  of  the  other  parties  concerned 
in  the  transaction.     Ibid. 

A  mortgaged  to  B  his  reversionary  interest  in  a 
sum  of  3,68  R  stock,  which  the  deed  represented  as 
standing  in  the  name  of  two  executors  of  a  tes- 
tator to  secure  three  annuities.  A  gave  notice  to 
the  executors.  There  was  no  such  sum  standing  in 
the  name  of  the  executors,  but  there  was  one  sum 
of  2,080/.  standing  in  the  name  of  the  testator,  and 
a  second  sum  of  2,451/.  in  the  name  of  one  of  the 
executors,  to  answer  the  annuities.  A  subsequent 
incumbrancer  on  the  whole  fund  also  gave  notice  to 
the  executor : — Held,  that  A's  security  was  limited 
to  3,681/.  stock.  Woodhum  v.  Grant,  22  Beav. 
483. 

Notwithstanding  payment  for  twenty-three  yean 


bj  a  widow  of  the  interest  on  a  void  mortgafls^ 
created  by  her  while  covert,  it  was  held  that  her 
representatives  were  not  precluded  from  disputing 
its  validity.     Blandv  v.  jtimher,  24  Beav.  148. 

The  defendants  who  were  entitled  to  the  equity  of 
redemption  of  leaseholds  charged  with  a  mortgage, 
attempted  to  get  rid  of  it  by  fraudulently  incurring 
a  forfeiture  which  they  induced  the  lessor  to  take 
advantage  of.  They  afterwards  obtained  a  new 
lease  from  him,  which  they  sold : — Held,  that  the 
new  lease  was  subject  to  the  mortgage,  notwithstand- 
ing the  1.5  &  16  Vict  c.  76.  s.  210,  and  a  decree  wai 
made  for  payment  by  the  defendants  of  the  mortgage 
with  costs.     Hughe*  v.  Howard^  25  Beav.  575. 

(B)  Equitable  Mortqagb. 

It  is  not  necessary,  for  the  purpose  of  effecting  an 
equitable  mortgage,  that  all  the  title-deeds  relating 
to  the  property  should  be  deposited ;  and  where  a 
mortgagor  had  previously  borrowed  money  upon 
copyhold  property  by  depositing  the  conveyance  to 
himself,  it  was  held,  that  a  subsequent  deposit  of  the 
remaining  documents  in  the  mortgagor's  possession 
constituted  a  good  equitable  mortgage.  Loam  t. 
Allen,  26  Law  J.  Bep.  (m.b.)  Chanc.  18;  8  Drew. 
579. 

A,  to  secure  a  loan,  deposited  with  B  title-deeds 
relating  to  an  estate,  but  not  the  deed  of  conveyance 
to  himself,  and  signed  a  memorandum  of  deposit, 
which  represented  that  these  were  all  the  deeds.  A 
afterwards  deposited  with  C,  who  had  no  notice  of 
JBli  claim,  the  conveyance  to  himself,  and  duplicates 
of  some  of  the  earlier  deeds,  and  also  signed  a 
memorandum  of  deposit  as  to  this  loan: — Held,  that 
B  was  entitled  to  priority.  Roberta  v.  Croft,  27  Law 
J.  Rep.  (N.8.)  Chanc.  220 ;  2  De  Gex  &  J.  1;  24 
Beav.  228. 

A  memorandum  charging  a  leasehold  estate  in  the 
county  of  Middlesex  with  the  payment  of  a  sum  of 
money,  retains  its  priority  over  a  subsequent  mort- 
gage duly  regiatered  under  the  7  Anne,  c.  20;  and  in 
a  suit  by  the  equitable  mortgagee, — Held,  that  he 
was  entitled  to  a  foreclosure.  WrigJU  v.  Stami/ield, 
28  Law  J.  Rep.  (n.s.)  Chanc.  183;  27  Beav.  8. 

Where  an  assignee  of  a  lease,  upon  the  occasion 
of  the  assignment,  made  bond  f4/t  inquiries  for  the 
deeds,  and  a  reasonable  excuse  was  given  for  their 
not  being  produced,  he  was  held  to  be  entitled  to  the 
benefit  of  the  assignment,  free  from  a  previous  equit- 
able charge  which  had  been  made  by  the  assignor  bj 
deposit  of  the  deeds.  jS^spiM  v.  PtmherUfn,  28  Law 
J.  Rep.  (n.8.)  Chanc.  308, 311;  3  DeGex  6l  J.  547; 
4  Drew.  333. 

A  second  mortgagee,  who  registers  his  mortgage 
in  Middlesex,  under  the  7  Anne,  c.  20,  is  entitled  to 
priority  over  a  memorandum  of  fiirther  charge  of 
prior  date  given  by  the  mor^;agor  to  the  first  m(»t- 
gagee,  who  omitted  to  register  the  same  in  Middle- 
sex. Mowe  V.  CWverAottM^  29  Law  J.  Rep.  (n.s.) 
Chanc.  419;  27  Beav.  639. 

A  house  in  Middlesex  was  mortgaged  to  R,  who 
subsequently  took  a  memorandum  of  f\irther  charge. 
The  house  was  then  mortgaged  to  M,  without  notice 
of  R*s  further  charge,  and  he  registered  his  mort- 
gage in  Middlesex,  under  7  Anne,  c.  20: — Held,  thai 
M  had  obtained  priority  over  R's  subsequent  charge^ 
which  was  not  registered.     Ibid. 

An  equitable  mortgagee,  by  deposit  of  tHIe-deed% 
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coming  to  a  Court  of  equity  to  realise  his  security,  is 
entitled  to  a  eale,  and  not  a  foreclosure  only  ;  and 
where  such  mortgagee,  after  the  death  of  the  debtor, 
instituted  a  general  administration  suit,  and  the 
mortgaged  premises  were  ordered  to  be  sold,  and 
the  mortgagee  offered  to  buy  the  estnte,  if  he  were 
allowed  to  deduct  his  principal,  interest  and  costs, — 
it  was  held,  that  he  was  entitled  (the  estate  being 
insolvent)  to  his  principal,  interest  and  costs  (except 
costs  of  sale)  out  of  the  proceeds,  in  priority  to  all 
the  other  costs  of  the  suit  On  appeal,  an  order 
was  made  (but  by  consent)  that  the  sale  should  be 
conBrmed ;  and  that  after  payment  of  principal  and 
interest  the  balance  of  the  purchase-money  should 
be  brought  into  court  without  prejudice  to  any 
question  of  costs,  the  same  to  be  left  to  be  disposed 
of  on  further  consideration ;  the  rest  of  the  order 
of  the  Court  below  to  be  discharged.  Tuckley  v. 
Thompacn,  29  Law  J.  Rep.  (w.s.^  ChanC.  548 ;  I  Jo. 
&  H.  126. 

One  of  two  executors  and  trustees,  who  had  in 
their  possession  title-deeds  of  an  estate  of  which  their 
testator  and  a  debtor  to  the  estate  were  tenants  in 
common,  requested  the  debtor  to  allow  the  executor 
to  retain  the  title-deeds  as  a  security  for  the  debt. 
The  debtor  wrote  an  answer,  saying  that  the  execu- 
tors might  retain  the  deeds  till  the  debtor  got  the 
whole  of  his  affairs  settled  with  the  executors,  and 
that  he  was  endeavouring  to  arrange  so  as  to  buy  or 
sell  the  property : — Held,  a  good  equitable  mortgage 
for  the  debt.  Fenwick  v.  PotU,  8  De  Gex,  M.  &  G. 
506. 

An  equitable  mortgage,  by  deposit  and  memoran- 
dum, is  within  the  statute  17  &  18  Vict.  c.  113. 
Pembrooke  v.  Friend,  1  Jo.  &  H.  1  ?2. 

A  direction  in  a  will  that  *'  all  just  debts  be  paid 
as  soon  as  may  be,"  followed  by  a  devise  in  fee  of  a 
freehold  house  (which  was  subject  to  an  equitable 
roortgnge): — Held,  not  to  be  such  an  expression  of 
contrary  intention  as  to  bring  the  case  within  the 
saving  clause  of  the  statute: — Held,  consequently, 
that  the  devisee  took  cum  onere.     Ibid. 

A  husband  having  by  purchase  with  his  own 
money  obtained  a  conveyance  to  himself  of  freehold 
lands,  to  which  his  wife  had  an  incomplete  equitable 
title,  deposited  the  title-deeds  to  secure  a  lonn  to 
himself,  and  died,  having  by  his  will  given  all  his 
real  and  personal  estate  to  his  wife,  who,  after  his 
death,  purchased  a  judgment  debt  against  her  hus- 
band's estate,  prior  in  date  to  the  deposit  by  way  of 
mortgage.  On  a  bill  by  the  mortgagee, — Held,  that 
his  title  was  paramount  to  that  of  the  wife,  both  in 
her  own  right  and  as  judgment  creditor.  Chestkyre 
V.  Bw,  2  Giff.  287. 

Adjoining  premises  (X  and  Y)  were  respectively 
conveyed  to  a  testator  by  deeds  in  1840  and  1843, 
and  then  united.  He  derised  them  to  his  sons,  who 
made  an  equitable  mortgage  by  deposit  of  the  deeds 
of  Y  and  the  probate  of  the  will.  The  mortgagee 
believed  from  the  sons'  statement  that  the  whole 
property  was  comprised: — Held,  that  the  property 
X  was  not  comprised  in  the  equitable  mortgage. 
Janet  v.  WiUiam8,2A  Beav.  47. 

A  mortgagee,  who  is  informed  that  there  are 
**  charges  **  affecting  the  property,  and  is  cognizant 
of  two  only,  cannot  claim  to  be  a  purchaser  without 
notice  of  other  charges,  because  he  believes  that  the 
two,  which  satisfy  the  word  "charges,"  are  all  the 


charges  upon  it    He  is  bound  to  inquire  whether 
there  are  any  others.     Ibid. 

Where  a  contest  existed  between  equitable  mort* 
gagees  as  to  priority,  and  a  question  arose  whether 
one  who  had  the  title-deeds  would  be  bound  to  give 
them  up,  the  difficult}-  was  removed  by  ordering  a 
sale,  and  all  parties  to  concur  therein,  reserving  the 
rights  of  the  parties  as  against  the  purchase-money. 
Langitaffv.  Nicholton,25  Beav.  160. 

(C)  Copt  HOLDS. 

The  17  &  18  Vict  c.  113.  applies  to  copyholds. 
Piper  V.  Piper,  29  Law  J.  Rep.  (n.8.)  Chanc.  719; 
1  Jo.&  H.  91. 

By  a  mortgage,  dated  prior  to  1855,  the  equity  of 
redemption  was  reserved  to  the  mortgagor,  his  heirs 
and  assigns.  The  mortgagor  died  in  1858,  intestate: 
— Held,  that  the  heir  was  entitled  by  descent  from 
the  mortgagor,  and  not  by  purchase  under  the  mort- 
gage deed,  and  therefore  the  proviso  at  the  end  of 
17  &  18  Vict  c.  1 13.  did  not  apply.    Ibid. 

(D)  MORTOAOOR  AND  MORTOAGBB. 

The  assignee  of  a  mortgagor,  who  has  let  a  tenant 
into  possession  after  the  mortgage,  can  sue  such 
tenant  for  use  and  occupation,  notwithstanding  notice 
from  the  mortgagee  to  pay  rent.  Jfichnan  v.  Mackin^ 
28  Law  J.  Rep.  (n.s.)  Exch.  810;  4  Hurl.  &  N. 
716. 

A  mortgagor  in  possession  had  agreed  to  grant  a 
lease  to  the  defendant  with  the  privity  of  the  mort* 
gagees,  who,  however,  were  no  parties  to  the  agree- 
ment; the  defendant  was  let  into  possewion  under 
the  agreement,  and  paid  rent  to  the  mortgagor.  The  • 
mortgagor  then  assigned  to  the  plaintiff,  who  sued 
the  defendant,  after  notice  to  him  from  the  mort- 
gagees to  pay  them  the  rent,  for  use  and  occupation: 
— Held,  that  the  action  was  maintainable.     Ibid. 

P,  a  solicitor  employed  both  by  a  mortgagor  and 
mortgagee,  received  the  interest  on  the  mortgage 
debt  regularly.  After  a  time  he  fraudulently  ob- 
tained from  themortgsgor  a  portion  of  the  principal. 
At  fir^t  the  mortgagee  received  his  interest  regularly 
from  P  at  his  office ;  but  ultimately  P  allowed  the 
interest  to  fall  into  arrear  till  a  large  sum  became 
due  to  the  mortgagee.  During  this  time  the  mort- 
gngee  made  no  application  to  the  mortgagor  in 
consequence  of  the  irregularity  in  payment  In 
September  1853  the  mortgagor  paid  the  mortgagee 
48/.  18«.  9(2.,  as  a  half-year*s  interest  on  the  princi- 
pal remaining  due ;  that  led  to  an  explanation  and 
the  discovery  of  the  fraudulent  receipt  of  the  prin- 
cipal by  P.  The  mortgagee  did  not  repudiate  the 
payment  at  the  time.  On  the  24th  of  February,  the 
mortgagor  wrote  to  inquire  in  what  way  be  should 
pay  Uie  half-year's  interest  just  due,  expressing  his 
fear  that  P  would  not  be  able  to  make  good  his 
defalcations  to  the  mortgagee.  On  the  26th  the 
mortgagee  wrote  requesting  payment  by  cheque;  and 
on  the  4th  of  March  the  mortgagee  again  wrote, 
saying  that  he  believed  that  P  was  hopelessly  in* 
volved,  and  suggesting  that  the  loss  should  be  divided 
between  them: — Held,  that  P  was  the  agent  of  the 
mortgagee  to  receive  the  interest  but  not  the  prin- 
cipal ;  and  that  in  order  to  bind  the  mortgsgee  by 
the  acts  of  P  in  receiving  the  principal,  it  was  neces- 
sary to  shew  either  that  what  he  did  was  with  the 
intention  of  adopting  the  acts  of  P,  that  the  position 
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of  the  mortgagor  was  altered.    KtnA  t.  Jftomat,  1 
Hurl.  &  N.  473. 

(E)  Rights  or  thb  Mortoaobb  and  othibs 

OLAIMIBO  UNDER  HIM. 

[Langton  v.  Zangton^  7  Lbw  J.  Dig.  481 ;  7  De 
Gex,  M.  &  G.  80.] 

The  mortgagee  of  tenants  fixtures  has  a  right  or 
interest  in  the  land,  which  the  tenant,  who  has  mort* 
gaged,  cannot  defeat  by  a  subsequent  surrender  of 
his  lease  to  his  landlord,  and  if  he  does  so  surrender, 
the  mortgagee  has  a  right  to  enter  and  sever  such 
fixtures,  and  may  maintain  an  action  against  an  in- 
coming tenant  who  has  prevented  him  from  exer- 
cising that  right,  in  which  action  he  may  recover  the 
value  of  the  fixtures  as  severed.  The  London  amd 
WeshMntter  Loan  and  Diacouni  Co^  (LimUed)^  y. 
Drake,  28  Law  J.  Rep.  (n.8.)  C.P.  297  i  6  Com. 
B.  Rep.  N.S.  798. 

Where  a  mortgagor  is  a  solicitor  and  prepares  the 
mortgage-deed,  no  other  solicitor  being  employed  in 
the  transaction,  the  mor^agor  will  not  be  considered 
as  the  solicitor  for  the  mortgagee,  so  as  to  affect  the 
mortgagee  with  notice  of  facts  within  the  mortgagor^ 
knowledge,  unless  there  be  some  consent  on  the  part 
of  the  mortgagee  to  constitute  the  relation.  &pin 
V.  Peniberton,  28  Law  J.  Rep.  (ii.8.)  Chanc.  808, 
811 ;  3  De  Gex  &  J.  547 ;  4  Drew.  333. 

The  statute  against  clandestine  mortgages  (4  &  5 
W.  &  M.  c.  16.)  applies  only  to  cases  of  actual 
mortgage.  Therefore,  a  deed  simply  charging  money 
on  land,  but  containing  a  covenant  to  execute  a 
mortgage  when  required  to  do  so,  although  a  mort- 
>gage  in  equity,  is  not  a  mortgage  within  the  meaning 
of  that  statute,  nor  is  a  deed  of  further  charge  with- 
out a  proviso  for  redemption.  Ken/nard  v.  Fvlvoye, 
29  Law  J.  Rep.  (k.b.)  Chanc.  558 ;  2  Giff.  81. 

The  remedy  given  by  the  statute  is  entirely  n^a- 
tive,  and  simply  deprives  the  mortgagor  of  his  right 
to  relief,  or  the  equity  of  redemption,  against  the 
second  mortgagee,  and  therefore  it  is  not  competent 
for  such  mortgagee  to  come  to  the  Court  to  put  the 
statute  in  force  against  a  fraudulent  mortgagor. 
Ibid. 

The  statute  does  not  take  effect  against  a  fraudu- 
lent mortgagor  until  the  expiration  of  the  period  of 
redemption.     Ibid. 

Where  a  trespass  was  committed  on  plaintifFIs 
mine,  and  an  air-course  and  level  roads  made  through 
it  underground  to  connect  adjoining  collieries  in 
mortgage  to  defendants,  and  large  quantities  of  plain- 
tiff's coals  were  thereby  fraudulently  gotten  and 
removed  without  their  knowledge, — Held,  first,  that 
the  defendants,  the  mortgagees,  could  not  be  made 
accountable  for  any  portion  removed  by  their  mort- 
gagor while  they  allowed  him  to  remain  in  posses- 
sion, notwithstanding  the  proceeds  of  the  coal  so 
wrongfully  removed  by  him  had  found  their  way 
week  by  week,  but  without  notice  of  the  fraud,  into 
defendants'  hands,  and  notvirithstanding  they  con- 
tinued the  air-course  and  roads  after  taking  posses- 
sion, and  retained  in  their  employment  as  manager 
of  the  collieries  the  person  by  whose  agency  the 
fraud  had  been  perpetrated;  secondly,  that  this 
Court  had  no  jurisdiction  to  give  the  plaintiffs  com- 
pensation in  respect  of  consequential  injury,  bj 
reason  of  large  portions  of  their  coal  being  rendered 
unworkable  and  useless  to  them ;  but  held,  thirdly, 


that  defendants,  the  mortgagees,  could  not  be  allowed 
to  retain  Uie  user  of  the  air-course  or  road,  although 
the  continuance  of  that  user  might  be  no  special 
injury  to  the  plaintiffs ;  but,  fourthly,  that  not  having 
themselves  made  such  apertures,  they  could  not  be 
allowed  to  fill  them  up.  Fifthly,  that  all  the  pro- 
ceeds  having  been  traced  to  the  mortgagees,  and  no 
portion  retained  by  the  agent,  the  latter  could  not, 
in  this  court,  be  made  personally  chargeable  for  the 
value  of  the  coal  removed,  notwithstanding  his  own 
fraudulent  conduct  in  the  transaction.  Powell  v. 
Atkeny  4  Kay  &  J.  848. 

Form  of  order  under  such  circumstances,  and  of 
decree  for  an  account  against  the  mortgagor  and 
mortgagees,  and  as  to  the  allowance  to  be  made  to 
defendants  in  respect  of  the  coal  for  which  thejr  were 
held  accountable.     Ibid. 

If  won  by  defendants  in  such  a  manner  as  seriously 
to  injure  the  rest  of  the  plaintiffs  coal,  defendants 
would  be  entitled  to  no  allowance  for  winning  sudi 
coal — aemUe.    Ibid. 

Whether  under  such  drcumstances  as  the  above 
the  onus  is  not  upon  persons  in  the  position  of  the 
mortgagees  to  shew  how  much  coal  had  been  ab- 
stracted by  themselves,  and  how  much  by  others, 
before  they  took  possession — qwgre.     Ibid. 

Distinction  as  regards  the  jurisdiction  of  this  Court 
between  damages  as  such,  and  wrongs  attended  with 
profit  to  the  wrong-doer.    Ibid. 

An  owner  of  a  leasehold  house  mortgaged  to  first 
and  second  and  third  mortgagees.  He  then  sold  it, 
subject  to  the  first  two  incumbrances  only,  to  a  pur- 
chaser who  paid  for  it  in  the  cheque  of  his  trading  firm ; 
but  owing  to  misgiving  he  countermanded  payment 
of  the  cheque,  and  then  for  the  first  time  received 
notice  of  the  existence  of  the  third  mortgage;  being 
however  threatened  with  a  summons  in  bankruptcy, 
he  withdrew  his  countermand,  and  the  cheque  was 
paid: — Held,  that  he  was  not  a  purchaser  for  value 
without  notice,  but  was  bound  to  redeem  the  third 
incumbrance.  TildetUy  v.  Lodge,  3  Sm.  &  G.  548. 

A  mortgagor  died,  and  a  bill  was  filed  by  the  mort- 
gagee for  the  administration  of  the  estate  and  pay- 
ment of  the  mortgage.  The  mortgaged  property  was 
sold,  and  the  produce  paid  into  court  to  a  general 
account  and  accumulated  for  a  series  of  years: — 
Held,  that  the  mortgagee  had  no  right  to  treat  the 
fund  as  appropriated  to  the  mortgnge  and  take  the 
accumulations.    Irby  v.  Irby,  22  Beav.  217> 

If  a  mortgagee  so  deals  with  the  mortgaged  estate 
as  to  render  it  impossible  for  him  to  restore  it  on 
full  payment,  this  Court  will  prevent  his  suing  at 
law  to  recover  the  mortgage  money.  Palmer  T. 
Eendrie,  27  Beav.  349. 

A  mortgagor  having  transferred  the  equity  of 
redemption,  the  transf^e  and  mortgagee  joined  in 
a  partial  alienation  of  the  property,  but  the  money 
was  received  by  the  transferee  alone: — Held,  that 
the  mortgagee  could  not  afterwards  sue  the  mort- 
gagor on  his  covenant  to  pay.     Ibid. 

A  mortgagee  concurred  with  the  transferee  of  the 
equity  of  redemption  in  selling  the  property,  and  he 
allowed  such  transferee  to  receive  the  purchase- 
money  : — Held,  that  the  mortgagee  could  not  after- 
wards sue  the  mortgagor  for  the  debt,  and  he  was 
perpetually  restrained  from  doinfr  so,  and  ordered  to 
pay  the  costs  of  the  suit  Palmer  ▼.  Hendrie 
(No.  2),  28  Beav.  841. 
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(F)  POBSSCBIOlf  OF  MOBTOAOSI, 

A  mortgage  was  made  of  mines,  and  the  mort- 
gagee entered  into  poflwasion.  He  expended  laige 
•urns  in  working  the  mines,  vhich  by  the  terms  of 
the  deed  he  was  entitled  to  work: — Held  (ovemii- 
ing  a  decision  of  one  of  the  Vice  Chancellors),  that 
the  mortgagee  was  entitled  not  only  to  the  repay- 
ment of  such  sums,  but  to  interest  for  the  same. 
Nwion  T.  Cooper,  25  Law  J.  Bep.  (n.8.)  Chanc. 
121. 

A  first  mortgagee  in  possession  of  a  livery  stable- 
yard  and  premises  let  the  same  to  a  tenant.  He 
afterwards  distrained  for  rent,  taking  possession 
under  such  distress  of  divers  horses  and  carriages 
standing  at  livery  on  the  premises.  On  being  threat- 
ened with  legal  proceedings  by  the  owners  of  the 
chattels  at  livery  so  seized,  he  restored  such  chattels 
to  them: — Held,  that  in  taking  the  accounts  in  a 
suit  by  a  second  mortgagee  to  rodeem  the  premises, 
the  first  mortgagee  was  not  answerable  as  for  wilful 
neglect  and  defiiult  in  not  realizing  the  chattels 
which  he  had  seized  and  afterwards  restored  to  the 
owners.  Cocka  v.  Qray,  26  Law  J.  Bep.  (n.b.) 
Chanc.  607;  I  Giff.  77. 

A  mortgagor  filed  a  bill  for  redemption  against  a 
mortgagee  in  possession,  and  the  umud  decree  for 
accounts  was  directed,  but  no  direction  was  given  as 
to  annnal  rests.  After  the  decree  annual  rests  were 
directed  under  the  above-mentioned  section  and 
order,  but,  upon  appeal,  the  decision  was  reversed. 
NtUon  V.  BootK  27  Law  J.  Bep.  (ir.s.)  Chanc.  782; 
8  De  Gez  &  J.  119. 

The  rule  as  to  the  directing  of  annual  rests  against 
a  mortgagee  in  possession  stated  by  Lord  Juttioe 
Turner,    Ibid. 

Liability  of  a  mortgagee  who  gives  notice  to  the 
tenants  to  pay  him  their  rents,  but  does  not  take 
possession,  whereby  a  loss  is  occasioned.  ffeaUi  v. 
M'Murray,  2S  Beav.  401. 

(G)  Pbiobitt. 

Notice  of  an  assignment  upon  the  purchase  of  a 
part  of  a  fund,  to  which  the  vendor  was  contingently 
entitled,  is  not  notice  of  a  covenant  by  the  vendor 
in  the  same  deed  to  pay  the  premiums  for  keeping 
up  a  policy  of  assurance,  or  of  a  declaration  that 
any  payment  which  may  be  made  by  the  purchaser 
shall  be  a  charge  upon  the  entire  fund.  The 
vendor  of  part  of  a  fiind,  to  which  he  was  con- 
tingently entitled,  covenanted  in  the  deed  of  as- 
signment to  insure  his  life  against  that  of  the  tenant 
for  life,  and  to  keep  the  policy  on  foot;  but  it  was 
declared  that,  in  case  of  defiiult,  the  purchaser  might 
pay  the  premiums,  and  that  such  payments  should 
be  a  charge  on  the  entire  fimd.  The  purchaser  gave 
notice  to  the  trustees  of  the  assignment  made  to  him, 
but  he  omitted  all  notice  of  the  policy  or  the  pos- 
sibility of  his  having  to  pay  the  premiums.  The 
vendor  afterwards  mortgaged  the  remainder  of  his 
interest  in  the  fund  to  other  persons.  The  mort- 
gagees gave  notice  of  their  securities,  and,  after  the 
death  of  the  tenant  for  life,  the  purchaser  gave  notice 
of  his  claim,  including  in  it  the  sums  he  had  paid 
for  premiums  upon  the  policy : — Held,  that  the  first 
notice  was  insufficient  to  give  the  purchaser  a  pri- 
ority for  the  premiums  paid,  and  that,  so  fiir,  he 
must  be  postponed  to  the  mortgagees.  InreBrigkCi 


Trude^  25  Law  J.  Bep.  (n.&)  Chanc.  449;  21  Beav. 
480. 

J  P  mortgaged  real  estate  to  S  J  W  in  fee  simple. 
J  P  mortgaged  the  equity  of  redemption  (subject  to 
the  original  mortgages)  to  J  L,  a  solicitor.  J  L 
assigned  this  mortgage  (together  with  other  sums 
due  to  him)  to  J  D,  F  A  and  T  J  for  securing  1,000/. 
and  interest.  S  J  W,  the  original  mortgagee,  with 
the  concurrence  of  J  P  (the  mortgagor),  assigned  the 
original  mortg^e,  and  J  L  released  to  a  new  mort- 
gagee. In  this  last  deed  no  mention  was  made  of 
the  assignment  by  J  L  to  J  D,  F  A  and  T  J,  and 
the  mortgage  to  J  L  was  not  given  up^  The  new 
mortgagee  had  no  solicitor  nor  any  other  profes- 
sional advice  than  that  of  J  L.  The  personal  repre- 
sentatives of  F  A,  the  survivor  of  J  D,  F  A  and 
T  J,  filed  their  bill  against  the  new  mortgagee  to 
redeem  his  mortgage,  on  payment  of  what  was  due 
on  the  original  mortgage: — Held  (upon  appeal,  over- 
ruling a  decision  of  the  Master  of  the  Bolls),  that 
the  new  mortgagee  not  having  required  the  original 
mortgage  deed  to  be  delivered  up,  was  negligence  so 
great  as  to  postpone  him  to  the  plaintiff's  security; 
tiiat  J  L  must  be  considered  as  having  acted  as  the 
solicitor  of  the  new  mortgagee ;  and  that  J  L,  having 
fraudulently  concealed  from  the  new  mortgagee  the 
fiust  of  the  assignment  made  by  himself  did  not  pre- 
vent the  new  mortgagee  being  affected  with  construc- 
tive notice  of  it  AUerbwry  v.  WatU*^  25  Law  J. 
Bep.  (N.8.)  Chanc.  792;  8  De  Gex,  M.  &  G.  454. 

A  became  mortgagee  of  a  portion  of  certain  lands 
charged  under  a  will  with  debts  and  legacies.  The 
mortgagor  was  devisee  of  the  lands,  and  likeirise  one 
of  the  executors  of  the  will.  The  same  person  acted 
as  solicitor  for  the  mortgagor  and  mortgagee.  The 
latter  received  the  mortgage,  and  some  (but  not  all 
the  material)  title-deeds  oif  the  mortgaged  estate  came 
into  his  possession.  The  mortgagor  afterwards  mort- 
gaged this  and  the  other  portion  of  the  lands  to  B, 
and  finally  sold  the  first  portion  of  the  lands  to  pay 
the  legacies  which  were  charged  on  the  whole.  B 
became  the  purchaser.  Both  A  and  fi  acted  in 
ignorance  of  each  other*s  rights: — Held,  that  the 
first  mortgagee,  not  having  been  guilty  of  either  fraud 
or  gross  negligence  in  leaving  the  deeds  in  the  hands 
of  the  mortgagor,  or  of  the  solicitor,  who  in  this 
matter  had  acted  as  solicitor  for  himself  as  well  as 
the  mortgagor,  was  entitled  to  a  foreclosure  of  the 
lands  which  had  been  mortgaged  to  him.  Colyer  v. 
Finch,  26  Law  J.  Bep.  (n.s.)  Chanc.  65;  5  H.L. 
Gas.  905;  19  Beav.  500. 

Held,  also,  that  as  against  the  mortgagor,  he  was, 
in  equity,  entitled  to  throw  on  the  other  portion  of 
the  estate  the  debts  and  legacies ;  and  that  the  pur- 
chaser, not  having  obtained  the  legal  estate  in  the 
property,  was  affected  by  this  equity.     Ibid. 

An  agreement  was  made  that  a  fUnd  charged  with 
the  payment  of  several  sums  of  money  to  different 
persons  should  be  paid  to  C  for  the  benefit  of  all  the 
mcumbrancers.  C  had  previously  advanced  to  M, 
one  of  the  incumbrancers,  a  sum  of  400/.,  upon  a 
guarantie  that  it  should  be  repaid  out  of  the  money 
coming  to  him  under  the  agreement.  M  afterwards 
assigned  to  another  person  the  whole  amount  due  to 
him  to  secure  a  sum  of  money  for  which  he  was 
liable.  The  assignee  gave  notice  of  the  assignment 
to  the  parties  who  had  to  pay  the  money  as  well  as 
to  C,  who  had  to  receive  it  for  the  benefit  of  the 
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tncumbrancen: — Held,  that  the  claim  of  the  aMig- 
nee  must  be  preferred  to  that  of  C,  as  the  agreement 
under  which  C  was  to  reoei?e  the  fund  contained 
nothing  to  prevent  M  from  dealing  with  it.  7%e 
Chmmtmonen  of  Public  Works  v.  ffarhy,  26  Law 
J.  Rep.  (N.8.)  Chanc.  472;  23  Bear.  508. 

A  &ther  and  son  entered  into  an  arrangement  bj 
which  the  fiither  contracted  to  sell  to  his  son  three 
different  estates,  all  of  which  were  subject  to  mort- 
gages, one  of  these  mortgages  being  for  880/.,  which 
was  also  secured  by  a  judgment  confessed  by  both 
fiither  and  son.  Upon  the  sale  of  the  estate  all  the 
mortgages  were  paid  off,  and  the  son  mortgaged  the 
purchased  property  to  three  other  persons  for  the 
purpose  of  raising  the  purchase-money.  There  was 
a  further  mortgage  by  the  father  of  other  property 
not  included  in  the  sale,  to  C,  out  of  which  the  880/. 
was  paid  off,  and  the  judgment  was  assigned  to  G 
by  the  mortgagee.  Some  time  after  the  purchase 
the  third  mortgagee  and  the  son  gave  six  months' 
notice  to  the  first  mortgagee  to  pay  off  the  mort* 
gage.  Before  the  expiration  of  the  notice  the  first 
mortgage  was  assigned  to  C,  who  then  claimed 
priority  in  respect  of  bin  judgment,  and  refused  to  be 
paid  off  unless  the  880/.  were  also  discharged ;  and 
he  advertised  the  property  for  sale.  The  same  soli- 
citors were  employed  in  negotiating  the  whole  trans- 
action, and  it  was  the  understanding  of  all  parties 
that  the  purchaser^  three  mortgagees  were  to  take 
tiie  property  unaffected  by  any  prior  incumbrance. 
Upon  a  bill  filed  by  the  third  mortgagee  and  the  son 
to  restrain  the  sale  by  G,  and  for  redemption  of  the 
first  mortgage,  it  was  held,  that  C  was  not  justified 
in  claiming  priority  for  his  judgment  over  the  three 
mortgages,  and  he  must  pay  the  plaintiff's  costs. 
Decree  to  restrain  the  sale  and  for  redemption. 
CitwHoek  V.  Jaunoey,  27  Law  J.  Rep.  (n.b.) 
Chanc.  57. 

If  a  person  seeking  a  legal  mortgage  chooses  to 
leave  the  title-deeds  with  the  mortgagor,  not  through 
if^ligence  or  through  fraud,  but  intentionally,  to 
enable  him  to  raise  a  definite  sum  which  should  take 
precedence,  the  mortgagee  cannot  complain  if, 
instead  of  the  definite  sum,  the  mortgagor  raises  a 
sum  of  much  larger  amount,  because  he  puts  it  in 
his  power  to  raise  any  sum  he  pleases.  Perry" 
Htrriek  v.  AUwood,  27  Law  J.  Rep.  (n.s.)  Ghana 
121 ;  2  De  Gex  &  J.  21 ;  25  Beav.  205. 

Semble — that  if  the  meaning  of  a  transaction 
between  a  mortgagor  and  mortgagee  is  that  the  mort- 
gagee should  have  his  security,  but  that  the  mort^ 
gagor  should  have  the  title-deeds,  and  be  enabled 
therefrom  to  deal  with  third  persons,  that  is  within 
the  principle  of  the  Statute  of  Elizabeth.     Ibid. 

A  mortgaged  to  B  to  secure  present  and  future 
advances,  and  afterwards  executed  a  similar  mort- 
gage of  the  same  property  to  C.  B  and  G  had 
mutually  notice  of  each  other^s  deeds.  B  made 
advances  after  the  date  of  C's  mortgage ;  and  it  was 
held,  affirming  the  decision  of  the  Master  of  the 
Rolls,  that  G  was,  in  respect  of  his  advances,  entitled 
to  priority  over  B,  on  account  of  such  subsequent 
advances  made  by  him.  The  case  of  Gordon  v. 
Oraham  overruled'.  RoU  v.  ffopJdnsonf  28  Law  J. 
Rep.  (n.8.)  Chanc.  41;  3  De  Gex  &  J.  177;  25 
Beav.  4G1. 

A  trustee  (J  A)  of  a  deed  of  eettlement,  who  was 
also  uncle  of  two  female  infants,  obtained  possession 


of  funds  belonging  to  that  settlement,  and  of  fiuids 
given  by  a  will  for  the  benefit  of  the  nune  infants, 
he  well  knowing  that  the  money  was  trust-money. 
By  deeds,  dated  the  28th  of  January  1841  and  the 
25th  of  March  1843,  he  covenanted  to  convey  a 
competent  part  of  his  lands  and  tenemeott  to  his 
oo-trustees  to  secure  the  repayment  of  the  monies, 
and  to  indemnify  them  in  respect  of  any  breaches  of 
tnist  in  permitting  him  to  have  possession  of  the 
money.     At  the  respective  times  of  executing  these 
two  deeds  the  trustee,  J  A,  was  seised  of  an  estate 
(partly  freehold  and  partly  copyhold)  called  the 
'*Hy lands  Estate."     During  the  in&ncy  of  the 
eettuii  que  irutt,  and  after  their  brother,  also  a 
eetlui  que  trtutt  had  attained  twenty-one,  the  trus- 
tees brought  actions  against  J  A  to  recover  the  trust 
funds  he  bad  so    obtained,  whereupon,  in   April 
1848,  a  compromise  was  effected,  by  the  terms  of 
which  J  A  agreed  to  pay  over  the  third  share  to  the 
nephew,  and  to  execute  to  the  trustees  a  mortgage 
of  the  Hy  lands  estate  to  secure  the  two-thirds  to 
the  nieces,  and  that,  in  the  mean  time,  he  should 
deposit  the  title-deeds  with  a  firm  of  solicitors,  G,  P 
&  B,  the  London  agents  of  R  W  G,  his,  J  A.%  soli- 
citor (which  firm  very  soon  afterwards  became,  or 
had  actually  then  become,  the  solicitors  of  J  A), 
that  such  securitv  should  continue  until  the  nieces 
should  attain  the  age  of  twenty-one  years,  and  that 
judgment  should  be  signed  in  the  actions,  but  no 
execution  should  issue  until  defieiult  made  by  J  A. 
The  deeds  were  deposited  with  G,  P  &  B^  and  the 
title  of  the  Hylands  estate  was  submitted  to  the  soli- 
citor of  the  trustees.     The  title  was  approved,  and  a 
draft  deed  to  effect  the  mortgage  was  prepared,  and 
was  approved  by  G,  P  &  B,  on  behalf  of  J  A,  and 
the  deeds  were  also  perused  by  R  W  O,  '*an  old 
friend  of  the  family,**  and  assented  to  by  him  as  the 
solicitor  of  the  nieces,  but  denied  by  them  to  be  so. 
The  nephew  was  settled  with.  In  June  1850,  M  L  A, 
the  eldest  niece,  attained  the  age  of  twenty-one, 
and  in  August  following  she  was  on  a  visit  to  J  A, 
and  an  account  between  herself  and  J  A  (stated  to 
have  been  approved  by  R  W  Gon  her  behalf,  which 
was  denied)  was  presented  to  her,  stating  a  oertain 
sum  to  be  due  to  her,  to  which  she  assented,  and 
agreed  to  take  security  for  the  amount  from  J  A, 
and  thereupon   signed   receipts.     In  March   1852 
M  A,  the  other  niece,  also  attained  twenty-on^  and 
she  received  a  similar  account,  made  the  same  agree- 
ment to  accept  security,  and  signed  similar  receipts, 
and    the  solicitors  for  the  trustees  and  for  J  A 
arranged  that  the  nieces  should  execute  releases  to 
them.      Mortgages  were  executed  by  J  A  of  the 
Hylands  estate  to  the  trustees  to  secure  the  money 
acknowledged  to  be  due  to  the  nieces,  and  on  the 
next  day,  the  15th  of  June  1853,  they  executed 
releases  to  the  trustees,  in  which  the  mortgages  of 
the  previous  day  were  recited.     In  the  previous 
month  J  A  executed  a  deed  of  inspectorship  for  the 
benefit  of  his  creditors,  and   went  abroad.     Ttte 
nephew  and  nieces  gave  authority  to  the  trustees  to 
deliver  the  deeds  to  J  A^  solicitors,  G,  P  &.  B.  The 
mortgage-money  not  being  paid,  the  trustees  filed 
their  bill  against  J  A  and  his  several  mortgagees 
(Lloyd  V.  Attwood)  to  enforce  the  before^men- 
tinned   securities,  praying  that  those  deeds  might 
be    declared    a    first    charge    on    the    Hylands 
estate.    One  of  the  Vice  Chancellors  decided  that 
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the  pluntift  IunI  lost  th«r  right  to  ralief,  eilher 
hj  abandonment  or  iachei  or  delay,  and  diimiised 
the  hill,  whereupon  they  appealed.  The  two  niecei 
filed  tbdr  hill  (AUwood  ▼.  JUoyd)  against  J  A  and 
the  truitoeB,  seeking  ralief  against  the  receipts  and 
wieascs,  on  the  ground  of  ignorance  and  undue  influ- 
ence by  J  A;  that  they  had  no  independent  profes- 
sional adfice  or  assistanoe,  and  wera  ignorant  of  the 
contents  of  the  deeds;  and  praying  that  the  releaaes 
might  be  declared  Toid,  and  that  the  trustees  might 
be  declared  liable  for  the  shares  of  the  plaintifiv  in 
the  trust  AmdsL  This  suit  was  heard  originally  by 
the  Lords  Justices  in  conjunction  with  the  appeal 
In  Lloyd  v.  AUwood : — Held,  by  the  Lords  Ju«tices 
(overruiing  the  Vice  Chancellor),  that  the  plaintiA 
in  Idoyd  ?.  AUufood  had  not  lost  their  right  to  relief 
by  abandonment  or  laches^  and  that  they  were  entH 
tled  to  hold  the  securities,  given  to  the  nieces  by 
J  A  ibr  their  own  benefit;  that  in  Athoood  y.  JUoyd 
the  nieces  could  not  be  bound  by  the  receipts  they 
had  given  or  the  releases  they  had  executed,  which 
must  accordingly  be  set  aside  and  the  trustees  be 
declared  personally  reqionsible  for  the  Impeaches  of 
trust;  that  the  agreements  of  1848  and  the  deposit 
of  the  title-deeds  with  6,  P  &  B  created  a  good 
equitable  charge  upon  the  Hylands  estate,  G,  r  & 
B,  although  the  solicitors  for  J  A,  being  thereby  con- 
stituted Sie  agents  for  the  mortgagees.  JUiyd  ▼. 
AUwood;  Attwood  v.  Lloyd,  29  Law  J.  Bep.  (ii.a) 
Chanc  97. 

As  to  the  priorities,  &e.  In  January  1848  J  A 
demised  the  Hylands  estate  to  his  sisters,  for  a  term 
of  200  years,  by  way  of  mortgage,  to  secure  a  debt. 
The  sisters  allowed  J  A  to  retain  the  title-deeds,  in 
order  to  enable  J  A  to  give  a  first  mortgage  to  secure 
another  debt  due  to  the  trustees  for  his  nieces,  he 
being  then  sued  for  the  same.  Then  the  compromise 
transaction  of  1848  referred  to  above  took  place. 
No  legal  mortgage  was  ever  executed  to  the  trustees 
In  1860  J  A  made  a  legal  mortgage  of  the  Hylands 
estate  to  Perry-Henick,  who  luid  no  notice  of  the 
demise  of  1848,  and  the  title-deeds  were  delivered 
over  to  him.  It  appeared  from  the  evidence  that 
the  mortgage  for  200  years  was  executed  by  J  A  to 
his  sisters  for  his  own  personal  use,  and  to  be  en- 
forced by  him  against  other  claimants  if  need  were. 
It  was  accordingly  held,  that  (as  before  stated)  the 
deposit  of  the  title-deeds  with  G,  P  &  B^  by  way  of 
security  until  a  mortgage  could  be  prepared,  con- 
stituted G,  P  &  B  trustees  for  the  trustees  of  the 
nieces,  and  created  an  equitable  charge  in  fitvour  of 
sneh  trustees;  that  the  mortgage  by  J  A  in  fisTour 
of  his  sisters  was  void,  under  the  statute  27  Elis. 
c  4,  as  against  such  trustees,  who,  consequently,  had 
priority  over  the  sis^is,  but  that  as  Perry-Herrick 
had  the  legal  estate  without  notice  of  the  prerious 
incumbrances,  he  vras  entitled  to  priority  over  the 
trustees  for  the  nieces.     Ibid. 

The  void  term  for  200  years  having  been  assigned 
to  third  parties,  without  notice  of  incumbrances^ 
the  assignees  of  that  term  were  held  to  be  in  no 
better  position  than  the  sisters  in  whose  fovour  the 
term  was  professed  to  be  created.  It  was  also  held* 
that  a  legal  mort^igee,  acquiring  a  subsequent  equit- 
able interest,  was  entitled  to  tack  the  subsequent 
equitable  interest  to  the  legal  mortgsge,  so  as  to 
exclude  an  intermediate  equitable  chaige,  if  he  had 
not  notice  of  that  intermediate  equitable  charge.  Ibid. 

DiOBST,  1855—60. 


A,  being  entitled  to  a  reversionary  interest  in  the 
proceeds  of  real  and  personal  estate,  directed  by  the 
will  of  a  testator  to  be  sold  on  the  death  of  his  widow, 
mortgaged  the  same,  first  to  B,  and  afterwards  to 
C.  C  gave  notice  of  his  mortgage  to  the  testatorls 
widow,  who  was  one  of  the  trustees  for  sale,  and  she 
communicated  such  notice  to  the  other  trustee  for 
sale,  but  B  gave  no  notice  of  his  mortgage  to  the 
trustees  for  sale  or  either  of  them : — Held,  that  the 
notice  which  had  been  given  by  C  was,  under  the 
circumstances^  sufficient,  and  that  C  was  entiUed  to 
priority  over  B.  The  Coneolidated  Inveitment  and 
Intwr.  Co,  V.  RUey,  29  Law  J.  Bep.  (n.s.)  Chanc 
128;  1  Gifi:  371. 

8,  the  owner  of  a  pieqe  of  land,  agreed  with  a 
builder  upon  his  completing  divers  houses  to  grant 
him  a  lease,  or  to  aUow  him  to  purchase  the  land. 
8  advanced  monies  to  the  builder  fqr  the  erection  of 
the  houses.  He  afterwards  applied  for  advice  to  a 
solicitor;  but  finally,  being  dissatisfied,  he  ceased  to 
make  further  advances.  The  solicitor  and  P,  with 
a  knowledge  of  these  circumstances,  made  advances 
to  the  builder  out  of  funds  of  which  they  were  trus- 
tees. The  solicitor  then  obtained  a  conveyance  of 
the  land  .from  8  to  the  builder,  who  mortgaged  the 
land  and  houses  to  the  solicitor  and  P,  to  secure  the 
advances  made  by  them;  the  builder  then  became 
insolvent,  and  the  solicitor  afterwards  became  bank- 
rupt :^-Held,  that  the  conveyance  vras  executed 
upon  the  fidUi  of  representations  made  by  the  soli- 
citor, that  8  should  hie  first  paid  his  purchase-money 
and  advances ;  that  P  was  no  party  to  such  repre- 
sentations; that  the  conveyance  was  made  to  the 
builder  to  enable  him  to  secure  the  advances  made 
by  the  solicitor  and  P ;  and  that  the  mortgage  so 
made  gave  a  priority  to  the  solicitor  and  P  over 
the  lien  of  8  for  his  unpaid  purchase-money  and 
advances.  Smiih  v.  £vans,  29  Law  J.  Bep.  (s.s.) 
Chanc.  581;' 28  Beav.  59. 

In  1829  H  de  C  secured  an  annuity  on  trust 
fonds;  and  in  1841  he,  for  valuable  considemtion, 
assigned  his  interest  in  the  same  fonds,  in  trust  to 
raise  1,100/.  and  redeem  the  annuity,  and  hold  the 
residue  on  trusts  for  his  fiimily.  The  trustees 
accordingly  raised  the  1,1002.  by  mortgage,  and 
redeemed  the  annuity,  and  the  trost-fiinds  were 
assigned  to  the  mortg^igees;  but  no  transfer  was 
made  of  the  annuity.  The  mortgnge-deed  stated 
the  consideration  to  have  been  '*  for  the  repurchase 
and  extinction  of  the  annui^.**  The  annuity  had 
originally  priority  over  certain  claimants,  but  the 
deed  of  1841  had  not -.^Held,  that,  to  the  extent 
of  the  monies  paid  for  the  repurchase  of  the  annuity, 
the  mortgagees  had  priority  over  those  claimants. 
Irhy  V.  IrSy  (No.  3),  25  Beav.  632. 

Policy  holders,  whose  claims  for  payment  were 
disputed  by  the  insunnce  company,  deposited  the 
policy  as  a  security.  The  depositees  brought  an 
action  in  the  name  of  the  depositors  against  the  com- 
pany, and  pending  the  action  sub-mortgaged  the 
policy  with  other  securities.  Afterwards,  the  do> 
positees  gave  notice  to  the  sub-mortgagee  to  hold  at 
the  disposal  of  a  bank  any  "  balances  **  which  might 
be  due  from  the  sub-mortgagee  to  the  depositees^ 
and  the  bank  at  the  same  time  wrote  a  letter  to  the 
sub-mortgagee,  who  sent  an  answer,  and  both  the 
letter  and  the  answer  referred  to  the  policy-monies 
as  being  part  of  the  **  balances^  mentioned  in  the 
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notice: — Held,  that  the  notice  created  a  valid 
aecurity  on  the  insurance  money  in  faTour  of  the 
bank,  being,  with  the  letters,  sufficientlj  defiaite, 
and  the  pendency  of  the  action  not  creating  any 
objection  on  the  ground  of  maintenance.  Myer$  v. 
the  Untied  OuaraiUee,  dx,  Co.,  7  De  Gez,  M.  &.  G. 
112. 

The  attomies  acting  in  the  prosecution  of  the 
action  requested  the  t»nk,  if  interested  in  the  result 
of  the  pending  proceedings,  to  see  that  funds  were 
supplied  for  their  prosecution,  stating  at  ihe  same 
time  that  similar  applications  had  been  ineflectualiy 
made  to  the  depositees.  The  bank  took  no  notice 
of  the  application,  and  afterwards  a  purchaser  of  the 
equity  of  redemption  supplied  the  requisite  funds,  by 
means  of  which  the  insurance  money  was  recovered : 
— Held,  by  Turner ^  L,J,t  confirming  the  decision 
below,  dinentienie  Knight  Bruce,  L.J.,  that  the 
bank  had  not  lost  their  priority  over  the  purchaser, 
and  that  in  order  to  have  produced  this  result,  the 
bank  ought  at  least  to  have  been  apprised  of  the 
purchase  and  of  the  purchaser's  advances.     Ibid. 

Held,  by  both  the  Lords  Justices,  that  the  pur- 
chaser was  entitled  to  be  repaid  all  the  sums  which 
he  had  expended  in  the  action,  and  to  be  paid  his 
costs  of  a  suit  instituted  by  the  bank  disputing  his 
title  to  such  repayment.     Ibid. 

After  an  award  in  the  action  the  insurance  com- 
pany received  notice  of  an  assignment  by  the  plaintiflb 
of  all  their  property,  together  with  a  demand  by  the 
assignees  for  payment  of  the  money  recovered  in  the 
action.  SembU^-that  they  were  not  entitled  to  file 
a  bill  of  interpleader,  as  they  might  safely  have  paid 
the  money  to  the  plaintiffs*  attomies.     Ibid. 

A  subsequent  mortgagee  of  an  equitable  interest 
in  a  share  of  residuarv  real  estate,  without  notice  of 

m  V 

the  prior  mortgage,  does  not  obtain  priority  over  the 
former  mortgagee,  by  first  giving  notice  of  his  security 
to  the  trustee  in  whom  the  legal  estate  is  vested; 
notwithstanding  that  by  a  deed  of  arrangement  made 
previously  to  the  mortj;ages,  between  the  mortgagor 
and  the  other  persons  interested  in  the  real  estate,  their 
interests  were  treated  as  personal  estate.  Lee  y. 
ffowlett,  2  Kay  &  J.  531. 

But  it  is  otherwise  if  the  estate  is  vested  in  the 
trustee  by  a  devise  to  him  in  trust  to  sell  and  to 
divide  the  proceeds  among  several  persons,  of  whom 
the  mortgagor  is  one,  and  the  mortgages  are  of  the 
mortgagor's  share  in  such  proceeds;  because  then, 
although  the  mortgages  may  have  been  made  before 
any  sale  took  place,  the  subject  of  them  could  only, 
as  regarded  the  mortgagor's  interest  therein,  be  con- 
sidered a  chose  in  action.     Ibid. 

(H)  TackixNO. 

G  A  bequeathed  (inter  alia)  all  his  furniture,  plate, 
pictures  and  books  (subject  to  his  debtfi)  to  his  wife, 
8  A,  for  life,  remainder  to  his  son,  H  A,  and  ap- 
pointed them  his  executrix  and  executor.  With  the 
sanction  of  the  Court  of  Chancery,  which  had  made 
a  decree  for  sale,  and  directed  the  purchase-money 
to  be  paid  into  court,  H  A  agreed  to  purchase  and 
became  the  purchaser  of  the  books  and  paintings  at 
a  valuation  of  2,050^  15s.,  and  for  the  purpose  of 
paying  the  amount  and  to  supply  the  other  wants 
of  H  A,  he  and  his  mother,  S  A,  by  deed,  assigned 
(inter  alia)  to  M,  by  way  of  mortgage,  the  furniture, 
plate,  pictures  and  lxx>ks  for  2,800/.,  and  both  joinUy 


covenanted  for  payment  H  A  afterwards  became  the 
purchaser  of  the  plate  and  furniture,  with  the  sano- 
tion  of  the  Court  of  Chancery,  at  a  valuation  of 
706/.  8«. ;  and  to  enable  him  to  make  the  purchase 
M  advanced  him  600/.,  secured  by  deed  of  H  A, 
executed  after  the  death  of  his  mother,  S  A,  whereby 
he  covenanted  that  the  furniture,  plate,  pictures  and 
books  assigned  by  the  first  deed  riiould  stand  charged 
with  and  be  a  security  to  M  for  payment  of  the  600/L, 
and  should  not  be  redeemable  until  payment  of  that 
sum,  as  well  as  of  the  2,800/.  The  600/.  was  paid 
into  the  hands  of  H  A^  solicitor,  but  the  purchase- 
money  for  the  plate  and  fbmiture  was  never  paid 
into  the  Court  of  Chancery.  M  having  sold  the 
furniture,  plate,  pictures,  and  books  under  a  power 
of  sale  contained  in  the  fint  deed, — Held,  in  an 
action  by  him  against  the  executor  of  8  A  on  her 
covenant  for  pajrment,  that  although  M  as  against 
8  A's  representatives,  could  not,  by  force  of  the 
second  deed,  in  equity,  deduct  the  600/.  out  of  the 
monies  so  raised,  yet  that  he  was  entitled  to  deduct 
the  unpaid  purchase-money  of  706/.  St,,  as  he  could 
not  sell  the  whole  of  the  mortgaged  property  without 
satisfying  the  lien  of  the  Court  of  Chancery  to  that 
extent.  Mareon  v.  Bloxam,  25  Law  J.  Rep.  (r.s.) 
Exch.  198;  11  Exch.  Bep.  586. 

A  mortgngee  or  his  transferee,  under  the  8^4 
Will.  4.  c.  104,  may  tack  his  simple  contract  debt 
to  his  security  against  an  heir  or  devisee.  Jiolfe  v. 
Chetter,  25  Law  J.  Rep.  (n.s.)  Chanc.  244. 

A  simple  contract  creditor,  though  a  mortgagee, 
has  no  right  as  against  an  heir  or  devisee  to  tack 
his  simple  contract  debt  to  his  mortgage  where  there 
is  personal  estate  unadministered.    Ibid. 

A  mortgagee  of  freehold  estate  may,  as  Against  an 
heir,  tack  his  simple  contract  debts  to  his  security, 
and  that  in  the  absence  of  the  personal  representative 
of  the  ancestor.  Thomas  v.  Thomae,  25  Law  J.  Rep. 
(n.s.)  Chanc.  891;  22  Beav.  341. 

C  borrowed  5,000/.  of  the  Norwich  Life  Assurance 
Company.  This  was  advanced  in  two  sums,  the  one 
of  2,000/.  and  the  other  of  8,000/.  Each  sum  was 
separately  secured  upon  different  property  and  by 
different  sets  of  deeds.  F  became  surety  for  pay- 
ment of  the  2,000/.  and  interest  only.  C  afterwards 
made  default  in  payment  of  the  2,000/1  and  interest. 
The  company  then  sued  F  at  law  upon  his  bond 
to  obtain  payment  of  the  2,000/.  and  interest  F 
offered  to  pay  the  sum  due  on  having  the  securities 
assigned.  The  company,  however,  refused  to  give 
up  the  deeds  securing  the  2,000/.;  and  upon  a  bill 
by  F  as  surety  to  restrain  the  proceedings  at  law, 
and  asking  that  the  deeds  might  be  delivered  to 
him  upon  payment  of  the  2,000/.  and  interest, — 
Held,  that  the  company  had  a  right  to  retain  the 
securities  relating  to  the  2,000/.,  and  that  the  pro- 
perty was  not  redeemable  even  by  F  without  pay- 
ment of  the  3,000/.  for  which  he  was  not  surety,  as 
well  as  the  2,000/.  for  which  he  was  surety.  Fare- 
brother  V.  Wodehoute,  26  Law  J.  Rep.  (n.s.)  Chanc 
81,240;  28  Beav.  18. 

A  mortga^  of  an  equity  of  redemption  without 
notice  of  prior  equitable  chaiges,  is  entitled,  even 
after  a  foreclosure  bill,  filed  by  the  intervening  in- 
cumbrancer, to  get  in  the  legal  estate  and  tack  his 
mortgage.  Bates  v.  Johnton,  28  Law  J.  Rep.  (k.8.) 
Chanc.  509;  Johns.  304. 

T  £  B,  by  ante-nuptial  settlement,  covenanted  to 
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coHYey  certain  freehold  hereditaments  of  which  he 
was  seised  in  fee,  to  trustees,  upon  trust  for  the 
benefit  of  himself  and  his  wife  and  the  children  of 
the  marriage.  No  conveyance  was  ever  made,  and 
T  E  B  afterwards,  in  fraud  of  the  settlement,  exe- 
cuted a  mortgage  of  the  premises,  and  subsequently 
mortgaged  the  equity  of  redemption,  none  of  the 
mortgagees  having  notice  of  the  trusts  of  the  settle- 
ment. The  first  mortgagee  having  afterwards  re- 
ceived notice  of  the  trusts  of  the  settlement,  it  was 
held,  that,  notwithstanding  such  notice,  he  was  at 
liberty  to  transfer  the  legal  estate  to  any  person  who 
would  pay  off  his  incumbrance,  being  in  a  different 
position  from  a  dry  trustee  or  a  satisfied  mortgagee. 
Ibid. 

A  mortgagor  died,  having  made  his  real  estate 
equitable  assets.  Defendants,  who  were  both  mort- 
gagees and  bond  crediton,  were  held  not  entitled  to 
tack.    Irbey  v.  Irbegy  22  Beav.  217. 

The  owner  mortgaged  first  to  A,  secondly  to  B, 
and  he  then  conveyed  to  C  "in  trust"  to  sell  and 
pay  A,  and  a  debt  due  to  D,  and  another  due  to  G, 
and  the  residue  to  the  owner.  C,  who  had  no  notice 
of  B^  mortgage,  afterwards  got  a  transfer  of  A^ 
mortgage,  and  with  it  the  legal  estate  : — Held,  that 
C  was  entitled  to  tack  the  third  charge  to  the  first 
mortgHge,  and  exclude  B.  Spenter  v.  Pearton,  24 
Beav.  266, 

(I)  Power  of  Sale. 

A  first  mortgagee  having  sold  the  mortgaged  pro- 
perty under  a  power  of  sale,  gave  notice  to  the  sub- 
sequent mortgagees  that  he  was  ready  to  pay  over 
the  balance,  after  satisfying  his  own  mortgage.  The 
second  mortgagee  required  that  the  money  should 
not  be  parted  with  until  certain  disputes  between 
the  incumbrancers  should  have  been  settled.  The 
money  was  thereupon  paid  by  the  first  mortgagee 
into  his  bankers,  and  was  allowed  to  remain  unpro- 
ductive for  several  years : — Held,  that  the  first  mort- 
gagee could  not,  under  the  circumstances,  be  charged 
with  interest  upon  the  money.  McUhdson  v.  Clarh, 
25  Law  J.  Rep.  (]r.s.)  Chanc.  29. 

A  mortgaged  certain  property  to  B  with  power  of 
sale.  B  sub-mortgaged  the  property  to  C,  and  it 
was  declared  that  in  default  of  payment  of  principal 
and  interest  C  should  be  at  liberty  to  exercise  the 
power  of  sale  contained  in  the  original  mortgage. 
The  property  was  afterwards  sold  by  B  to  C  under 
his  power  of  sale.  C  died,  and  upon  this  estate  being 
sold  there  was  a  condition  that  the  purchaser  should 
admit  that  the  sale  to  C  vras  well  made  under  the 
power  in  the  mortgage  deed,  although  A,  the  mort- 
gagor, did  not  concur  therein : — Held,  that  there 
was  considerable  doubt  whether  the  power  of  sale 
subeisted  in  B  when  he  sold  to  C,  but  that  the  con- 
dition was  not  expressed  in  such  terms  as  to  shew 
what  the  purchaser  was  to  admit.  He  must,  there- 
fore, be  discharged  from  his  purchase.  Crtue  v. 
Ninodl,  25  Law  J.  Rep.  (n.b.)  Chanc.  709. 

A  mortgage  was  made  containing  a  power  of  sale, 
and  the  estate  was  afterwards  mortgaged  to  a  second 
mortgagee.  The  power  of  sale  having  been  bondJUk 
exercised,  and  the  mortgagor  having  purchased  the 
contract  of  the  highest  bidder  at  the  sale,  and  taken 
8  conveyance  to  himself,  the  purchase-money  being 
the  full  value  of  the  estate  and  being  less  than  the 
money  due  on  the  first  mortgage^  it  was  held,  that 


the  mortgagor  did  not  obtain  a  title  to  the  estate 
freed  from  the  second  mortgage.  Otter  v.  Lord  Vaux, 
26  Law  J.  Rep.  (n.s.)  Chanc.  128;  6  De  Gex,  M. 
&  G.  638  :  affirming  25  Law  J.  Rep.  (n.s  )  Chanc. 
734;  2  Kay  &  J.  650. 

Lands  were  mortgaged  in  fee,  with  power  of  sale 
by  auction  or  private  contract  in  case  of  default  in 
payment  of  the  mortgage- money.  The  mortgagee 
sold  part  of  the  property  by  private  contract,  con- 
taining an  agreement  that  more  than  half  of  the  pur- 
chase-money might  remain  on  mortgage  of  the  land 
sold,  for  four  years,  if  interest  should  be  regularly 
paid,  and  that  if  a  stated  sum  were  laid  out  on  the 
land  in  the  election  of  houses  within  a  specified  time, 
the  mortgage-money  might  remain  for  a  longer  stated 
period.  On  a  bill  filed  by  the  owner  of  the  equity 
of  redemption  to  redeem  and  to  set  aside  the  sale, 
— Held,  that  (there  being  no  fraud  nor  inadequacy 
of  price)  the  tmnsaction  could  not  be  impeached,  and 
the  bill  was  dismissed  with  costs.  Davty  v.  Dwrrwnt^ 
Smith  V.  Durrant,  26  Law  J.  Rep.  (n.s.)  Chanc.  880 ; 
1  De  Gex  &  J.  585. 

A  mortgngee  with  power  of  sale  b  not  bound  to 
wait  till  a  more  advantageous  sale  can  be  effected; 
neither  is  he  bound  to  advertise  before  proceeding  to 
a  sale.    Ibid. 

An  institution  was  incorporated  by  royal  charter 
and  deed  of  settlement,  authorizing  the  council  or 
managing  body  to  hold  land,  tenements  or  heredita- 
mentsy  and  to  sell,  grant,  demise^  exchange  and 
dispose  of  the  same ;  but  no  sale,  mortgage,  incum- 
brance, or  other  dispo»ition  of  any  such  lands,  tene- 
ments or  hereditaments  to  be  made  except  with  the 
approbation  and  concurrence  of  a  general  meeting 
of  the  proprietors  of  the  said  corporation.  At  a 
general  meeting  of  the  proprietors  the  council  were 
authorized  to  mortgage  the  property  of  the  corpora- 
tion for  25,000/.: — Held,  that  the  council  had  no 
power  to  grant  a  mortgage  with  a  power  of  sale. 
Clarke  v.  ^  Royal  Panopticonf27  Law  J.  Rep.  (ei.8.) 
Chanc.  207;  4  Drew.  26. 

By  indenture,  dated  the  27th  of  October  1851, 
J  R  conveyed  freeholds  to  and  to  the  use  of  W  T  B 
and  CAM,  their  heirs  and  assigns  for  ever,  by  way 
of  mortgage,  for  securing  the  repayment  of  8,000l. 
and  interest,  and  the  said  indenture  contained  a 
power  to  the  mortgagees,  after  six  months*  notice,  to 
sell  the  mortgaged  premises,  and  to  hold  the  monies 
arising  thereby  upon  the  trusts  therein  mentioned 
for  better  securing  the  repayment  of  the  mortgage 
monies.  J  R  di^  on  the  1st  of  April  1856,  having 
devised  and  bequeathed  all  his  real  and  personal  pro- 
perty for  the  benefit,  as  to  the  real  estate,  of  his  wife 
for  life ;  and,  after  her  decease,  upon  trust,  as  to  both 
the  real  and  personal  estate,  for  the  benefit  of  his 
twelve  nephews  and  nieces.  The  mortgagees,  on  the 
18th  of  October  1856,  in  conformity  with  the  terms 
of  the  power,  gave  notice  of  their  intention  to  exer- 
cise the  power  of  sale  at  the  expiration  of  six  months, 
if  their  debt  were  not  previously  paid.  On  the  10th 
of  December  1857)  the  mortgagees,  instead  of  selling 
under  the  power  pursuant  to  their  notice,  filed  their 
bill  against  the  widow  of  the  mortgagor  and  his  devi- 
sees in  trust,  praying  an  account  of  the  mortgage 
debt,  and  that  the  mortgaged  premises  might  be  suld 
under  the  direction  of  the  Court,  and  the  sum  found 
due  to  the  plaiuUfis  in  respect  of  their  mortgage  debt 
paid  out  of  the  proceeds  of  sale,  together  with  the 
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eoets  of  guit ;  and  it  was  decreed  accordinglj.  ffutton 
y.  Sealy,  27  Law  J.  Rep.  (r.s.)  Chanc.  263. 

A  mortgagee  of  freeholds  with  power  of  sale,  and, 
by  deposit  of  deeds,  of  leasehold  premises,  having 
fiiiled  after  repested  trials  to  sell  under  his  power, 
filed  his  bill  for  foreclosure,  or  for  a  sale  of  the  mort- 
gaged property,  against  the  executors  and  dcTisees 
in  trust  of  the  mortgaged  premises  under  the  will  of 
the  mortgagor.  The  pkintiiT  also  went  in  and  proved 
his  debt  in  another  suit,  which  had  been  instituted 
for  the  general  administration  of  the  mortgagor's 
eetate.  The  fund,  realized  under  a  decree  for  sale 
made  in  the  suit,  was  insufficient  to  pay  the  mortgage 
debt: — Held,  nevertheless,  that  the  defendants  were 
entitled  to  their  costs  out  of  the  fund.  Macrae  v. 
EiUrUm,  27  Law  J.  Rep.  (n.s.)  Chanc.  777. 

A  testator  directed  his  estates  to  be  sold,  and  after 
the  decease  of  his  wife  gave  14,000/.  out  of  the  pro- 
ceeds to  different  legatees,  including  8,0002.  to  be 
divided  between  his  four  nephews,  or  such  of  them 
as  should  be  living  at  the  decease  of  his  wife;  but  if 
the  fund  should  not  amount  to  14,000^,  then  all  the 
legacies  were  to  be  reduced  jxiW  jxura.  The  four 
nephews  mortgaged  their  interest  in  the  8,0002.,  with 
a  power  to  the  mortgagees  to  sell  upon  non-payment 
of  the  money,  subject  to  such  special  conditions  as 
they  should  think  proper.  The  money  not  being 
paid,  the  mortgagees  sold  the  property  by  auction^ 
as  a  sum  payable  out  of  the  residue,  but  without 
stating  that  it  was  liable  to  abatement,  and  one  of 
the  conditions  of  sale  was  that  if  the  vendors  should 
be  unwilliDg  or  unable  to  satisfy  any  requisitions 
made  by  the  purchaser,  they  should  be  at  liberty  to 
rescind  the  sale:— Held,  that  this  condition  was  not 
depreciatory;  that  the  mortgagees  were  justified  in 
selling  under  such  a  restriction ;  and  that  the  omis- 
sion to  state  in  the  particulars  that  the  8,0002.  was 
subject  to  abatement  was  not  a  mis-stntement  calcu- 
lated to  mislead  the  purchaser.  Fa/uXhner  v.  Ihe 
SqntitaUe  Revenionarp  IfOentt  5oc,  28  Law  J.  Rep. 
(n.s.)  Chanc.  132;  4  Drew.  352. 

Under  a  power  of  sale  in  a  mortgage,  whereby  the 
purchaser  was  relieved  from  all  obligation  to  inquire 
as  to  the  propriety  or  regularity  of  the  sale,  and  it 
was  provided  that,  notwithstanding  any  impropriety 
or  irregularity  in  such  sale,  the  same  should,  as  re- 
garded the  purchaser,  be  deemed  valid,  a  sale  was 
effected ;  but  it  was  set  aside,  the  mortgagee  having 
exercised  his  power  of  sale  oppressively,  and  the 
purchaser  having,  prior  to  the  sale,  been  cognizant 
of  such  oppressive  exercise  of  the  power.  Jenkins 
V.  Janea,  29  Law  J.  Rep.  (n.s.)  Chanc.  493;  2  Giff. 
99. 

Where  a  mortgagee  under  an  improper  exercise 
of  a  power  of  sale  contained  in  his  deed,  himself 
became  the  purchaser  of  the  mortgaged  property,  on 
a  bill  filed  fifteen  years  afterwards,  the  Court  decreed 
redemption,  and  ordered  the  costs  of  the  suit  to  the 
hearing  to  be  paid  by  the  mortgagee.  Jtobertmm  v. 
Norrie,  1  Giff.  421. 

No  lapse  of  time  will  bar  the  right  to  redeem, 
where  relief  is  sought  against  the  improper  and  op- 
pressive exercise  of  a  power  of  sale  by  the  mortgagee, 
emhle.     Ibid. 

Where  a  first  mortgagee  under  his  power  of  sale 
sold  the  mortgaged  premises  by  private  contract  to 
second  mortgagees,  who  were  mortgagees  in  posses- 
sion and  also  trustees  for  sale  for  the  mortgagor,  and 


the  mortgage  deed  required  that  before  any  sab 
should  be  made  three  months^  notice  should  begivea 
to  the  mortgagor,  and  contained  a  clause  that  a 
purchaser  should  not  be  required  to  aaoertsin  that 
previous  notice  had  been  given,  or  to  inquire  into  the 
necessity  or  expediency  of  the  sale,  and  that  the 
mortgageels  receipt  should  be  a  sufficient  discharge. 
The  second  mortgagees  at  the  time  they  purchased 
knew  that  the  three  months'  notice  had  not  been 
given  to  the  mortgagor,  he  having  died  some  time 
before,  and  no  administration  having  then  been  taken 
out  to  his  estate.  Upon  a  suit  for  redemptiob  by 
the  mortgagor^  administratrix,— >Held,  that  she  was 
entitled  to  redeem,  and  that  the  dause  discharging 
a  purchaser  from  ascertaining  whether  proper  notice 
has  been  given,  does  not  protect  a  purchaser  who 
purchases  with  actual  knowledge  that  such  notice 
has  not  been  given.  PatieinBon  v.  ffanbwy,  1  Dr. 
&  Sm.  143. 

There  is  no  rule  in  equity  that  a  second  mortgagee 
shall  not  purchase  fh>m  a  first  mortgagee  selling 
under  his  power  of  sale.     Ibid. 

Authority  given  to  insert  a  power  of  sale  in  a 
mortgage  of  an  infant's  real  estate  to  pay  debts  and 
costs.    Selby  v.  Cooling,  28  Beav.  418. 

(K)  ASSIONMBVT. 

A  solicitor  paid  off  with  his  own  money  a  mortgage 
debt  on  a  clientls  proper^  which  was  thereupon  re- 
conveyed  to  the  client.  The  solicitor  took  the  titles 
deeds  by  way  of  equitable  mortgage  with  a  written 
memorandum.  Aftiarwards  he  induced  another  client 
to  advance  a  smaller  sum  on  a  proposed  mortgage 
of  the  property.  The  money  was  paid  to  the  soli- 
citor by  the  second  client,  and  a  mortgage  was  pre* 
pared  for  execution  by  the  first  client,  who,  however, 
never  executed  it,  nor  was  aware  of  the  intended 
security.  The  title-deeds  were  kept  by  the  solicitor 
apart  from  other  deeds  of  the  mortgagor,  but  were 
not  placed  in  any  box  of  the  propoeed  mortgagee. 
On  the  solicitor  becoming  bankrupt, — Held,  that 
the  second  client  had  a  valid  security  on  the  pro- 
perty as  against  the  assignees,  and  the  property 
having  been  sold  by  an  agreement  Held,  that  he 
was  entitled  to  be  paid  his  principal  and  interest  and 
costs  in  priority  to  any  claim  on  the  part  ef  the 
assignees  in  respect  of  the  residue  of  the  sum  secured. 
Bx  parte  ffimel,  tw  re  JSvery,  8  De  Gex  &  J.  464. 

A  deed  was  executed  by  a  legal  mortgagee  of  lease- 
holds, the  executor  of  the  mortgagor,  and  a, new 
mortgagee,  whereby  in  consideration  of  the  payment 
by  the  new  mortgagee  of  the  old  mortgage  debt^  the 
discharge  of  which  the  old  mortgagee  tiiereby  ac- 
knowledged, and  in  consideration  of  a  fVirdier  advance 
to  the  executor  of  the  mortgagor  by  the  new  mort- 
gagee, the  old  mortgagee  and  the  executor  assigned 
the  mortgaged  premises  to  the  new  mortgagee,  with  a 
new  covenant  by  the  executor  of  the  mortgt^^  for 
payment  of  the  aggregate  sum  and  a  new  proviso  for 
redemption.  The  deed  contained  no  assignment  of 
the  old  mortgage  debt,  but  the  operative  words  ex- 
tended in  the  usual  way  to  all  the  right  and  title  of 
the  old  mortgagee  in  the  premises: — Held,  that  the 
old  mortgage  was  not  extinguished  as  for  as  regarded 
priority  over  a  subsequent  incumbrancer.  PkiU^ 
V.  (Shaiendge,  4  De  Gex  &  J:  681. 

Where  the  interest  of  a  mortgage  is  regularly  paid, 
and  the  mortgagor  has  never  be^  caU«i  on  to  dis- 
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charge  the  principali  the  eoatt  of  a  trantfer  of  the 
mortgage  nuide  by  the  mortgagee  without  any  com- 
munication with  the  mortgagor  are  not  properly 
chargeable  agaiint  him.  1%  re  Badeliffe,  22  Bear. 
201. 

(L)  RioBT  TO  Bkdikm. 

W  B,  in  1832,  mortgaged  an  estate  to  three  per- 
mmB,  trustees  of  an  insurance  company,  as  a  security 
for  1,7002.  and  interest,  and  ui  April  1856  he  joined 
as  surety  with  W  N,  in  a  mortgage,  by  which  he 
assigned  a  policy  of  assurance  on  his  own  life  to 
trustees  of  the  same  office  to  secure  2,0002.  and 
interest  W  R  knew  that  both  advances  were  made 
by  the  insurance  company,  though  it  did  not  appear 
upon  the  deeds.  In  184 1  W  R  mortgaged  the  equity 
of  redemption  ot  the  property  in  the  deed  of  1882, 
and  in  1847  he  further  charged  it  in  &vour  of  8  and 
£  for  securing  in  all  2,5682.  and  interest.  No  notice 
was  given  to  the  company.  W  R  became  bank- 
rupt  in  July  1857,  owing  on  the  securities  of  1841 
and  1847  1,1502.  The  estates  were  sold,  and  the 
produce  of  that  of  1882  was  more  than  enough  to 
pay  the  1,7002.  and  interest,  but  that  of  1856  was 
not  enough  to  pay  the  2,0002.  and  interest,  or  not 
sufficient  to  pay  all  the  money  lent: — Held,  that, 
inasmuch  as  the  mortgagees  named  in  the  deeds  of 
1832  and  1856  were,  though  different  persons,  trus- 
tees for  the  same  company,  that  fact  was  immaterial, 
and  that  the  company  were  entitled  to  be  paid  the 
deSciency  on  the  1856  mortgage  out  of  the  surplus 
arisbg  fitNOi  the  1882  mortgage,  in  preference  to  the 
mortgages  of  1841  and  1847,  and  to  the  assignees 
of  W  R.  Ta99eU  v.  SmUh,  27  Law  J.  Rep.  (v.a.) 
Chanc.  694{  2  De  Gez  &  J.  718. 

A  B  mortgaged  one  estate  to  C  D,  and  mortgaged 
another  estate  to  £  F.  He  then  mortgaged  his 
eqtuty  of  redemption  in  both  estates  to  G  H,  and 
notice  of  this  was  given  to  the  two  original  mort- 
gagees. The  two  original  mortgages  ultimately  b^ 
came  vested  in  I  K,  who  filed  a  bill  to  foreclose 
6  H  in  default  of  payment  of  all  that  was  due.  G  H 
insisted  that  he  was  entitled  to  redeem  one  estate 
without  redeeming  the  other ;  but,  held,  affirming 
a  decision  of  one  of  the  Vice  Chancellors,  that  he 
had  no  such  right,  and  that  the  fiict  of  C  D  and 
£  F  having  had  notice  of  the  mortgage  of  the  equity 
of  redemption  made  no  diflference.  VitU  ▼.  Padgett, 
28  Law  J.  Rep.  (H.a.)  Chanc.  21;  2  De  Gex  4l  J. 
611;  IGiff.  446. 

In  1776  J  B,  who  was  entitled  to  two  third  parts 
of  an  estate,  mortgaged  the  same  to  8  R,  who  was 
entitled  to  the  other  third  part  In  1782  8  R 
entered  into  possession,  and  continued  in  possession 
until  his  death  in  1805.  By  his  will,  8  R  devised 
the  property  to  his  son  8  R  in  tail,  with  remainders 
oyer.  In  1812  the  persons  entitled  under  J  B*s 
will  commenced  proceedings  for  the  purpose  of 
redeeming  the  two  third  parts,  and  in  1814  a  com- 
promise was  made,  and,  by  indentures  of  lease  and 
release,  the  two  thirds  were  conveyed  to  8  R  the 
younger,  in  fee.  8  R  the  younger  died  without 
issue;  and  it  was  held,  affirming  the  decision  of 
Stuart,  V.C.,  that  the  right  of  the  mortgagors  to 
redeem  was  revived  by  the  acknowledgment  in  1814 
of  8  R  the  younger,  the  tenant  in  tail;  and  that  by 
the  conveyance  to  him  he  had  acquired  the  absolute 
intereat  in  the  two  thirds,  as  against  the  remainder- 


men under  8  We  will.  Pendletan  v.  Soo^h,  29  Law 
J.  Rep.  (n.8.)  Chanc.  265;  1  De  Gex,  F.  &  J.  81; 
1  Giff.  85. 

Where  property  subject  to  a  mortgage  is  settled, 
the  tenant  for  life  is  entitled  to  redeem,  and  to  have 
the  I^gal  estate  conveyed  to  himself,  but  must  hold 
the  equity  of  redemption  subject  to  the  trusts  of  the 
settlement.     Wieke  v.  Scriventy  1  Jo.  &  H.  215. 

The  same  principle  applies  where  the  security  is 
in  the  form  of  a  tnut  for  sale.     Ibid. 

A  mortgage  was  given  for  a  judgment  debt  There 
was  a  prior  equitable  charge,  of  which  the  mortgagee 
had  no  direct  notice,  but  no  investigation  of  title 
or  production  of  deeds  was  had,  besides  which  by 
arrangemeot  the  mortgagor's  solicitor  prepared  the 
deed  for  the  mortgagee's  solicitor.  The  Court  con- 
cluded that  the  arrangement  was  to  give  a  mortgage 
subject  to  existing  charges ;  and  also  that  the  mort- 
gagee was  affected  by  the  notice  possessed  by  the 
mortgagor's  solicitor  of  the  prior  equitable  title. 
Tweedale  v.  TweedaU,  28  Beav.  841. 

A  made  two  equitable  mortgages  of  two  several 
estates,  the  one  to  A  and  the  other  to  B.  He  then 
executed  a  legal  mortgage  of  both  to  C,  who  had 
constructive  notice  of  the  prior  equitable  mortgages. 
B  obtained  a  transfer  of  A^s  mortgage: — Held,  that 
C  could  only  redeem  B  on  payment  of  both  debts. 
Ibid. 

(M)  Rkdbmptioh  ahd  Rioortxtahos. 

A  mortgage  was  executed  for  1,0002.,  but  7002. 
only  was  advanced.  The  mortgagee  alleged  that, 
in  consequence  of  the  unsatisfiactoTy  nature  of  the 
security,  he  had  agreed  to  advance  only  7002.,  the 
remaining  8002L  being  a  bonus  for  the  risk  and 
hasard.  The  evidence  supported  this  allegation. 
Upon  a  bill  filed  to  redeem,  upon  payment  of  7002., 
it  was  held,  that  the  plaintiff  could  only  be  entitled 
to  a  decree  upon  payment  of  the  full  sum  of  1,0002L 
Potter  V.  Edvforde,  26  Law  J.  Rep.  (n.b.)  Chanc. 
468. 

A  &ther-in-law  who  paid  a  mortgage  debt  secured 
on  his  son-in-law*B  property,  and  took  a  receipt  fVom 
the  mortgagee,  in  which  the  mortgagee  agreed  to 
reconvey  the  property  when  required  :^Held,  not 
to  have  shewn  an  intention  to  exonerate  the  pro- 
perty.   Fenmck  ▼.  Potte,  8  De  Gex,  H.  &  G.  506. 

(N)  Fo&IOLOSU&R. 

In  a  mortgsge  of  leaseholds  there  was  a  proviso 
for  redemption  m  case  the  principal  should  be  paid 
at  the  expiration  of  five  years,  with  interest  half- 
yearly  in  the  mean  time  at  52.  per  cent  Defiiult 
having  been  made  in  payment  of  the  interest,  a  bill 
of  foreclosure  was  filed,  although  the  period  fbr  pay- 
ment of  the  principal  had  not  arrived: — Held,  that 
the  condition  having  been  broken,  the  mortgagee 
was  entitled  to  a  decree,  of  foreclosure,  notwithstand- 
ing he  had  taken  possession  of  the  property,  and  had 
realised  by  sale  of  a  portion  of  it  more  than  enough 
to  cover  the  interest  due.  Edwardt  v.  Martm,  25 
Law  J.  Rep.  (n.&)  Chanc.  284. 

Letters  by  a  mortgagee  to  defendants  beneficially 
interested  in  the  equity  of  redemption,  promising 
that  her  executors  should  cancel  the  mortgage,  and 
containing  words  of  gift :  —  Held,  upon  appeal, 
affirming  the  decision  below,  to  be  no  defence  to  a 
suit  of  fiMedoeure  by  the  executorB  of  the  mortgagee. 
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Scales  ▼.  Maude^  25  Law  J.  Rep.  (11.8.)  Chanc 
483;  6  De  Gex,  M.  A  G.  43. 

The  case  of  Fletcher  y.  FUtcher,  4  Hare,  67;  a.  c 
14  Law  J.  Rep.  (r.8.)  Chanc.  ^6,  diatiDguished. 
Ibid. 

Where,  in  a  suit  by  a  first  mortgagee  against  the 
mortgagor  and  second  mortgagee,  the  usual  decree 
has  l^en  made  for  successive  foreclosures,  before  the 
plaintiff  can  obtain  an  order  for  foreclosing  the 
mortgagor,  he  must  obtain  an  order  for  absolutely 
foreclosing  the  second  mortgagee.  WkUbrtd  r. 
LyaU,  25  Law  J.  Rep.  (n.b.)  Chanc.  791;  8  De 
Gez,  M.  8l  G.  383;  3  Sm.  &  G.  314. 

A  suit  having  been  instituted  by  a  first  mortgagee 
to  redeem  or  foreclose  several  subsequent  incum- 
brances, the  Court  made  a  special  decree,  fixing  a 
day  for  any  of  the  subsequent  incumbrancers  to 
redeem  or  be  foreclosed.  Edwards  v.  Martin,  28 
Law  J.  Rep.  (n.b.)  Chanc.  49. 

A  second  mortgagee  is  entitled  under  the  15  &  16 
Vict.  c.  86,  to  apply  in  a  foreclosure  suit  for  the 
conduct  of  the  sale  of  the  estate;  but  the  Court  will 
exercise  a  discretion,  and  will  refuse  such  application, 
upon  being  satisfied  that  expense  will  be  saved  by 
giving  the  conduct  of  the  sale  to  the  first  mortgagee. 
Hewitt  T.  Nanaon,  28  Law  J.  Rep.  (n.8.)  Chanc.  49. 

A  first  mortgagee  filed  a  bill  of  foreclosure,  and 
asked  for  a  decree.  Subsequent  incumbrancers 
asked,  under  the  15  &  16  Vict.  c.  86.  s.  48,  for  a  sale 
of  the  mortgaged  estates.  The  plaintiff  not  consent- 
ing, the  Court  directed  the  subsequent  incumbrancers 
to  deposit  a  sum  of  200Z.  to  cover  the  expense  of 
any  ineffectual  attempt  to  sell,  and  also  directed  a 
reserved  bidding  to  be  fixed  sufficient  to  cover  the 
amount  due  to  the  plaintiff,  and  made  an  order  for 
sale  of  the  estates  within  a  given  time,  and  fore- 
closure in  default.  Whitbread  r.  Roberts,  28  Law 
J.  Rep.  (n.8.)  Chanc.  431. 

A  judgment  creditor  ranking  after  a  first  mort- 
gagee, but  prior  in  date  to  a  further  charge  and  to 
other  judgments, —  held  entitled  to  a  foreclosure, 
although  all  the  other  parties  insisted  on  a  sale. 
Messer  v.  JB(fyle,  21  Beav.  559. 

A  foreclosure  was  decreed  in  default  of  payment 
to  three  mortgagees  who  were  entitled  **  on  a  joint 
account"  Before  the  day  appointed  for  payment 
arrived  one  of  the  mortgagees  died: — Held,  that  the 
foreclosure  could  not  be  made  absolute,  but  the 
Court  appointed  a  new  day  for  payment  to  the  sur- 
vivors.    Blackburn  v.  Caine,  22  Beav.  614. 

The  mortgagor  had  executed  a  creditors*  deed,  but 
the  judgment  creditors  had  not  acceded  to  it: — Held, 
that  the  trustees  of  the  deed  did  not  represent  them 
under  the  15  &  1 6  Vict.  c.  86.  s.  42,  29.  Knight  v. 
Focock,  24  Beav.  436. 

Effect  of  assigning  a  mortgage  debt,  reserving  the 
securities.    Morley  v.  Morley,  25  Beav.  253. 

W  M  in  1846  mortgaged  some  property  to  the 
plaintiffs  for  securing  a  debt  of  1 1,3002.  In  1857  the 
plaintiffs  assigned  to  trustees  for  their  creditors  this 
and  another  debt  due  from  W  M,  and  all  securities 
for  the  same  (except  the  mortgage  of  1846  and  the 
premises  thereby  assigned,  and  the  benefit  and  advan- 
tage to  arise  thereupon).  The  surplus  was  to  be  paid 
to  the  plaintifi!^  and  there  was  a  proviso  that  the 
plaintiffs  were  to  have  the  property  comprised  in  the 
mortgage  for  their  own  benefit: — Held,  that,  as 
against  a  subsequent  judgment  creditor  of  W  M,  the 


plaintiflls  oonld  maintiuB  a  bQl  to  fimcloae  tk« 
mortgage.    Ibid. 

Tnistees  of  a  creditors*  deed  held  sufiicieiitly  te 
represent  all  the  crediton  in  a  suit  to  foieelosa. 
Ibid. 

(0)  Rbobitbb. 

The  mortgagee  of  a  life  estate,  over  whidi  a 
receiver  had  been  appointed,  having  taken  no  atepa 
to  recover  his  debt  and  interest  during  the  lifetime 
of  the  tenant  for  life,  was  held  not  to  be  entitled 
after  his  decease  to  a  fund  in  court,  which  had  been 

Eaid  in  by  the  receiver  from  time  to  time^  after 
eeping  down  the  interest  on  a  prior  mortgage  ailcc^ 
ing  the  fee;  but  the  same  was  held  to  fonn  part  of 
the  personal  estate  of  the  tenant  for  life,  the  moii- 
gagor.  Flight  ▼.  CtMnae^  25  Law  J.  Rep.  (v.8.) 
Chanc.  654. 

A  receiver  of  an  estate  was  appointed  by  a  mort- 
gagor and  mortgagee.  They  both  joined  in  the 
appointment,  and  gave  him  power  of  distress  and 
entry,  and  the  mortgagor  attorned  as  tenant  to  th« 
receiver  at  a  rent  of  3,5002.  The  deed  recited  all 
the  facts  relating  to  the  mortgage,  and  provided  that 
nothing  in  the  deed  should  abridge  the  righta  of  the 
mortgagee.  The  mortgagor  afterwards  became  bank* 
nipt,  and  the  receiver  distrained  for  3,500/.  Upon 
this  being  claimed  by  the  mortgagee,  by  a  party 
under  a  bill  of  sale  and  by  the  assignees  of  the  moit- 
gagor,  it  was  held,  (reversing  the  decision  of  the  Cooit 
below,)  that  the  validity  of  the  distress  depended 
upon  the  existence  of  a  tenancy  to  the  receiver ;  that 
such  a  tenancy  was  created,  pursuant  to  the  intention 
of  all  parties,  by  the  attornment  of  the  mortgagor  to 
him,  with  the  consent  of  the  mortgagee,  and  that  the 
express  power  of  distress  was  not  a  power  in  gross, 
but  annexed  to  the  tenancy ;  and  that  the  distress 
was  valid,  entitling  the  mortgagee  to  the  produce 
of  it  JoUy  V.  Arbuthnot,  28  Law  J.  Rep.  (if.8.) 
Chanc.  547;  4  De  Gex&  J.  224. 

(P)  AOOOVVTS. 

[Lord  Kensington  v.  Bouverie,  7  Law  J.  Dig. 
488 ;  7  De  Gex,  M.  &  G.  134.] 

A  mortgage-deed,  creating  an  additional  seeurity 
for  10,0002.,  and  intended  lUso  as  a  security  for  fur- 
ther advances  to  be  made,  contained  a  recital  that 
the  mortgagee  was  liable  as  surety  for  sums  bonowed 
of  third  parties,  which  was  not  the  fiict.  Though  such 
sums  had  been  borrowed  through  the  instrumentality  of 
the  mortgagee,  he  was  not  allowed  to  extend  the  secu- 
rity to  those  sums  against  a  party  who  had  joined  as 
surety  for  the  10,000/.,  and  to  assist  in  raising  the 
further  advances;  and  upon  a  bill  filed  for  an 
account  of  what  was  due,  and  for  redemption  and 
delivering  up  of  the  securities,  it  was  held  (by  the 
Master  of  the  Rolls,  and  affirmed  upon  appeal)  that 
an  account  must  be  taken  on  the  footing  of  the 
deed ;  but  no  sums  beyond  the  10,000/.  and  interest 
were  to  be  allowed  to  the  mortgagee,  except  auch  aa 
he  had  paid,  or  was  then  liable  to  pay,  or  had  since 
become  liable  to  pay,  according  to  the  provisions  of 
the  deed.  Lake  v.  BrtOton,  25  Law  J.  Rep.  (v.B.) 
Chanc.  842 ;  8  De  Gex,  M.  &  G.  441 :  afiirming 
23  Law  J.  Rep.  (ir.8.)  Chanc.  294 ;  18  Beav.  134. 

Where  a  mortgagee  of  a  newspaper,  by  an  im« 
proper  exercise  of  a  power  of  sale,  entered  into 
possession  as  a  purchaser  and  printed  the  paper. 
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receiving  the  profits  and  pnmding  tbe  necetsarj 
funds, — the  Court,  having  set  aside  the  purchase, 
lefiised  to  allow  him  to  chaige  credit  prices  for 
printing,  even  though,  on  the  mortgage  account,  a 
halance  might  be  found  due  to  him.  Mobertion  v. 
Norrii,  1  Giff.  428. 

A  motion  to  obtain  the  opinion  of  the  Court  as  to 
the  principle  on  which  the  account  ought  to  be  taken 
lor  the  guidance  of  tbe  chief  clerk,  is  not  irregular— 
aemUe.    Ibid. 

A,  the  first  mortgagee  of  a  ship,  with  the  sanction 
and  authority  of  B,  the  second  mortgagee,  sold  it 
and  received  the  proceeds,  which  exceeded  the 
amount  due  to  him: — Held,  that  A  was  accountable 
to  B  in  the  character  of  a  trustee;  and  A  having 
insisted  that  there  was  a  deficiency,  and  having 
neglected  to  account,  and  a  balance  having  been 
found  against  A  in  a  suit  by  B, — Held,  that  A  ought 
to  pay  the  costs  of  the  suit.  B,  however,  had  made 
charges  in  which  he  failed,  and  the  Court,  therefore^ 
gave  neither  party  costs.  Tmmer  v.  Htard^  23 
Beav.  565. 

Interest  was  paid  on  a  mortgage  of  3602.  firom 
1829  to  1852 ;  but  the  Court  in  1857  decided  that 
110/.  of  the  360/.  was  not  well  charged  on  the  pro-  ' 
perty:  —  Held,  in  taking  the  accounts,  that  the 
interest  thus  paid  for  twenty-three  years  on  the  110/. 
ought  not  to  be  treated  as  payments  in  discharge  of 
the  capital  of  the  remaining  250/.  Blandy  v.  Kimber 
(Na  2),  25  Beav.  537. 

(Q)  IRTIRIST. 

In  a  mortgsge  to  secure  a  debt,  interest  was  re- 
served at  the  rate  of  5/.  per  cent,  with  a  proviso  for 
reduction  of  the  rate  to  4/.  per  cent  on  punctual 
payment.  The  mortgagee,  who  was  a  trustee,  was 
held  justified  in  accepting  4L  per  cent,  after  dcdhult 
made  in  punctual  payment.  Booth  v.  Alington,  26 
Law  J.  Rep.  (r.8.)  Chanc  188 ;  6  De  Gex,M.  &  G. 
613. 

Where  a  mortgage  deed  reserved  4^L  per  cent., 
but  for  a  series  of  years,  the  deed  being  lost,  all 
parties  acted  on  the  belief  that  only  4/.  per  cent, 
was  reserved,  the  Court,  overruling  a  decision  of  one 
of  the  Vice  Chancellors,  who  had  refused  to  order 
payment  of  the  arrears  of  lOs.  per  cent.,  directed  that 
the  arrears  should  be  paid.  Oregorp  v.  PUkingUmf 
26  Law  J.  Rep.  (n.b.)  Chanc.  177 ;  25  Ibid.  737. 

On  the  death  of  a  mortgagor  in  1836,  his  widow 
(who  was  entitled  to  dower)  took  possession  of  the 
mortgaged  estate,  with  the  consent  of  the  oo>heirs, 
and  At  paid  intcsest  on  the  mortgage.  In  1 858  the 
mortgagee  instituted  a  suit  to  realise  his  mortgage, 
in  which  it  did  not  appear  that  any  interest  had 
been  paid  by  one  of  the  co-heirs  during  the  interval: 
— Held,  that  the  payment  of  the  interest  by  the 
widow  prevented  the  statute  running ;  for  either  such 
co-heir  was  himself  barred,  or  the  payment  of  in- 
terest had  been  made  on  his  behalf.  Ames  ▼.  Man- 
nerinff,  26  Beav.  583. 

(R)  Costs. 

Where  a  negotiation  for  a  mortgage  goes  off 
through  the  de&ult  of  the  mortgagor,  the  mortgageels 
attorney  cannot  recover  his  costs  from  the  mortgagor, 
in  the  absence  of  an  express  contract  on  the  part  of 
the  latter  to  pay  them.  WUkinaon  v.  Grant,  25 
Law  J.  Rep.  (n.8.)  C.P.  288 ;  18  Com.  B.  Rep.  819. 


The  coela  of  preparing  a  mortgage  deed,  &c. 
claimed  by  a  firm  of  solicitors  (one  of  whom  was  the 
mortgagee)  are  not  mortgageels  costs;  they  are  not 
covered  by  the  security,  and  will  not  prevent  the 
mortgagor  f^om  obtaining  a  reconveyance  of  the 
estate,  or  give  the  mortgagee  any  lien  upon  the  title- 
deeds,  (h-egg  v.  Slater,  25  Law  J.  Rep.  (n.s.) 
Chanc  440 ;  22  Beav.  314. 

A  defendant  to  a  creditors'  suit,  being  made  a 
party  as  mortgagee  with  power  of  sale,  and  also  as 
claiming  to  be  entitled  to  two  other  mortgages  on  the 
estate,  which  were  set  aside,  sold  under  his  power, 
and  received  the  purchase-money.  Stuart,  V.C. 
then  made  an  order  in  chambers,  directing  an  account 
of  the  purchase-money,  and  of  what  was  due  to 
the  defendant  for  principal,  interest  and  costs,  as 
mortgagee,  other  than  the  costs  of  the  suit;  and, 
after  deducting  such  principal,  interest  and  costs  out 
of  the  monies  in  his  hands,  payment  of  the  balance 
to  the  plaintiffs: — Held,  that  the  order  was  right, 
and  that  the  defendant  had  no  right  to  retain  gene- 
rally his  costs  of  suit.  Widrenden  ▼.  Raymm,  25 
Law  J.  Rep.  (v.&)  Chanc.  641. 

Where,  through  the  unsoundness  of  mind  of  a 
mortgagee  (not  found  lunatic  by  inquisition),  pro* 
ceedings  under  the  13  &  14  Vict.  c.  60.  (the  Trustee 
Act,  1850,)  are  rendered  necesnry  to  obtain  the 
reconveyance  of  the  estate,  the  costs  must  be  borne 
by  the  mortgagee.  ffatekiM  v.  Perry;  ex  parte 
Sargeant  in  re  ViaU,  25  Law  J.  Rep.  (n.s.)  Chanc. 
656 ;  8  De  Gex,  H.  Sc  G.  439. 

A  mortgage  to  secure  future  advances  will  not 
operate  as  a  security  for  costs  subsequently  incurred. 
Shaw  V.  Neale^  27  Law  J.  Rep.  (n.s.)  Chanc.  444 ; 
6  H.L.  Cas.  58 1 ;  24  Law  J.  Rep.  (ir.s.)  Chanc.  568; 
20  Beav.  157. 

An  equitable  mortgagee  filed  his  bill  against  the 
infant  heir  of  the  mortgagor  (upon  whom  a  vesting 
order  had  been  made  under  the  Trustee  Act  of 
1 850)  for  a  sale  of  the  property.  The  proceeds  being 
insufl^cient  to  satisfy  the  mortgage-debt  and  costs,  it 
was  held,  that  the  in&nt  heir  was  not  entitled  to  his 
costs  of  the  suit,  but  he  was  allowed  the  costs  of 
the  vesting  order.  Wade  v.  Wardf  29  Law  J.  Rep. 
(n.s.)  Chanc.  42;  4  Drew.  602. 

Where  lands  subject  to  a  mortgage  had  been  sold 
under  a  decree  in  a  creditors*  suit,  the  mortgagee 
joining  in  a  conveyance  of  the  lands  freed  from  his 
mortgage,-^Held,  that  he  was  entitled  to  have  the 
expenses  of  the  actual  sale,  but  no  more,  borne  out 
of  the  proceeds  of  the  sale,  the  other  costs  and  ex- 
penses being  left  to  be  deiirayed  out  of  the  general 
assets.    B^ry  ▼.  HMlethwaiie,  4  Kay  &  J.  80. 

Where  a  mortgage  in  fee  had  been  paid  off  to  the 
mortgagee's  executor,  and  a  petition  was  presented 
under  the  Trustee  Act,  1850,  by  the  mortgagor  for 
a  reconveyance  from  the  mortgagee's  heir,  who  was 
a  lunatic,  or  for  a  vesting  order, — Held,  that  the 
mortgagor  must  pay  the  costs  of  the  proceeding. 
In  re  Stuart,  ex  parte  Marshall,  4  De  Gex  Sc  J, 

817. 

Where  a  mortgagee  has  been  put  to  expenses  in 
defending  the  title  to  the  estate,  the  defence  being 
for  the  benefit  of  all  persons  interested,  he  is  entitled 
to  charge  such  expenses  against  the  estate;  but  if  his 
title  to  the  mortgage  only  is  disputed,  the  costs  of  his 
defence  should  not  be  borne  by  the  estate  as  against 
parties  interested  in  the  equity  of  redemption,  unleoi 
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thej  C8B  be  ihewn  to  haTe  Gcmcaired  in  or  aautted 
the  litigation.    Parker  v.  WeOkiM,  Johns.  188. 

Generally  the  ooets  of  a  mortgagee  are  added  to 
hit  security,  and  in  whatever  rank  or  order  his 
security  stands,  his  costs  are  united  to  it  and  form 
part  of  it;  hnt  if  he  institute  a  suit  for  the  adminis- 
tration of  the  deceased  mortgagor,  hie  costs  are  those 
of  a  plaintiff  in  an  ordinary  administration  suit. 
Wright  y.  jStrfty,  23  Beav.  468. 

Where  a  puisne  incumbrancer  sues  for  and  re* 
coven  a  fund  for  the  benefit  of  all,  his  costs  are  paid 
in  the  firrt  instance  out  of  the  fund  recovered.  Ibid. 

An  estate  was  greatly  incumbered.  The  first 
chaige  was  an  annuity,  and  in  defiiult  of  payment 
the  annuitant  bad  a  power  to  sell  and  inyest  the  pr»> 
duoe  in  the  purchase  of  a  similar  annui^  The  grantor 
reserved  a  power  of  repurchase.  The  annuitant 
having  sold  the  estate,  the  fifth  incumbrancer  filed  a 
bill  to  repurchase  the  annuity  and  distribute  the  pro- 
duce : — Hdd,  that  the  plaintiffs  oosts  were  the  first 
chaige  on  the  fund,  and  that  the  costs  of  the  other 
mcumbranoer  must  be  added  to  their  securities. 
Ibid. 

The  plaintiff,  a  second  mortgagee,  obtained  the 
costs  of  so  much  of  a  suit  for  redemption  as  had 
been  incurred  by  the  defendants,  the  fint  mortgagees 
unsuccessfully  disputing  his  rights  to  redeem.  But 
the  Court,  instead  of  ordering  those  costs  to  be  paid 
to  the  plaintiff  personally,  directed  them  to  be  set 
off  in  case  of  the  plaintiff  "to  redeeming.  Wkeatm%  v. 
Graham,  24  Beav.  488. 

A  mortgagee  of  a  1,000  jeanf  term  filed  a  bill 
for  foreclosure.  At  the  hearing,  by  arrangement,  a 
decree  was  made  for  the  sale  of  the  fee.  It  produced 
a  little  more  than  suflRcient  to  pay  the  mortgage. 
The  defendants  declining  an  inquiry  as  to  the  value 
of  the  reversion  in  fee, — Held,  that  the  plaintiffs 
costs  had  priority  over  those  of  the  defenduit  (Jul' 
fidd  V.  Riehards,  26  Beav.  241. 

In  a  auit  for  foreclosure  the  aangnees  of  a  mort- 
gagor disclaimed,  and  ofiered  to  be  dismiMed,  with- 
out costs.  The  plaintifia,  having  brought  them  to  a 
hearing,  were  oideted  to  pay  their  costs  subsequent 
to  the  disclaimer.  Jktvia  v.  WkUtMre,  28  Beav. 
617. 

(S)   P&AOTIOS. 

An  enrolment  of  decree  was  vacated  upon  the 
ground  of  bad  fiiith.  Widoenden  v.  Raymm,  26 
Law  J.  Rep.  (n.s.)  Chanc.  162;  6  De  Gex,  M.  &  G. 
210. 

The  Court  has  no  jurisdiction  to  order  a  sale  of 
the  mortgaged  property  freed  from  the  mortgage, 
without  the  consent  of  the  mortgagee.     Ibid. 

Where  leaseholds  were  subject  to  a  first  mortgage, 
an  annuity  and  subsequent  incumbrances,  and  the 
rents  were  insufficient  to  keep  down  the  interest  on 
the  first  mortgsge, — Held,  that  it  was  a  proper  case 
for  an  immediate  sale  at  the  first  mor^gee's  in> 
stance.  PhiUipt  v.  OvUeridgt,  4  De  Gez  &  J.  631. 

A  mortgagee  of  a  devisee  filed  a  bill  to  enforce  his 
security,  and  obtained  a  decree  containing  an  in- 
quiry as  to  the  incumbrances  on  the  estate.  Imme- 
diately afterwards  a  legatee,  whose  legacy  was 
charged  on  the  estate  and  had  priority  over  the 
mortgage,  filed  his  bill  to  have  the  legacy  raised : — 
Held,  that  the  decree  in  the  other  suit  was  no  bar 
to  his  proceeding  with  his  suit;  for  that  a  prior  in- 


cumbrancer is  not  bound  to  go  in  under  a  deona 
obtained  by  a  puisne  incumbrancer,  but  is  at  liberty 
to  institute  a  suit  of  his  own.  AmM  ▼.  Bmi^ 
hriggt,  2  De  Gex,  F.  &  J.  92. 

A  mortgagee  in  fee  of  real  estate  having  died 
intestate  as  to  the  mortgaged  premises,  which  d^ 
scended  on  his  death  to  his  infont  heir,  the  Court, 
upon  petition  by  his  executors,  one  of  whom  was  a 
married  woman,  made  an  order,  under  the  Tntsteo 
Act,  1860,  vesting  the  legal  estate  in  the  petitMner% 
to  such  uses  as  they  should  appoint;  and,  in  defimlt, 
to  the  use  of  petitioners  in  fee,  subject  to  the  equity 
of  redemption,  in  order  to  enable  them  to  reoonvey 
to  the  mortgagor  without  the  necessity  of  having  the 
deed  acknowledged  by  the  married  woman,  under 
the  act,  8  ft  4  WiU.  4.  c  74.  /»  re  PomeU,  4  Kay 
&  J.  888. 

In  a  suit  to  foreelose,  by  a  mortgagee  (all  parties 
eonsenting),  the  mortgaged  premises  were  orderad  to 
be  sold  and  the  procMds  paid  into  court  The  pur- 
chase-money was  invested,  at  the  instance  of  the 
mortgagee,  in  consols,  without  objection  on  the  part 
of  the  perMoal  representative  of  the  mortgagor;  but 
when  again  converted  into  money  (owing  to  a  foil 
in  the  price  of  stock)  was  insufficient  to  satisly  the 
plaintiff^  claim:— Held,  the  plaintiff  was  entitled 
to  come  in  and  prove  for  the  deficiency  in  a  suit  to 
administer  the  mortgagor's  estate.  Ton^peett  v. 
fftdkotf,  8Sm.  &G.  171. 


MORTMAIN. 

The  conveyance  of  land  to  trustees  fbr  the  par* 

See  of  building  a  poor-house,  held  not  within  the 
ortmain  Act  Bamabif  y.  Barddey,  28  Law  J. 
Bep.  (ir.s.)  Exch.  826:  nam.  Bwmaby  v.Barebjfy  4 
Hurl.  &  N.  690. 

A  testatrix  directed  her  executors,  as  opportunity 
might  offer,  to  apply  the  residue  of  her  personal 
estate,  or  such  parts  as  by  law  might  be  legally 
applied  to  such  purposes,  in  the  *' endowment**  of 
district  churches  and  chapels  in  populous  places,  so 
that  the  poor  might  have  the  gospel  preached  to 
them;  and  directed  that  a  preference  should  be 
given  to  those  parishes  the  churches  of  which  were 
under  the  patronage  of  the  trustees  of  the  lato  Rev. 
Charles  Simeon : — Held,  upon  appeal,  affirming  the 
decision  below,  that  the  gift  was  not  within  the 
Statute  of  Mortmain.  Edwarde  v.  HaU,  26  Law 
J.  Rep.  (n.8.)  Chano.  82;  6  De  Gex,  M.  &  G.  74: 
affirming  22  Law  J.  Rep.  (n.s.)  Chanc.  1078 ;  11 
Hare,  1. 

Held,  also,  that  shares  in  canal  companies,  the 
Grand  Junction  Waterworks  Company,  and  arrears 
of  rent,  were  pura  personalty.    Ibid. 

A  testator,  by  his  will,  gave  real  and  personal  pro- 
perty to  T  and  M  absolutely.  After  his  death,  an 
unsigned  document  was  found  among  his  papers,  in 
which  were  the  following  passages — ''I  am  con- 
fident, from  the  Christian  diaracters  of  T  and  M,  that 
if  they  are  not  able  to  do  what  I  would  have  done, 
they  will  make  use  of  what  I  have  given  them  in 
such  way  as  seems  to  them  best  to  promote  the 
glory  of  God  and  the  welfiure  of  our  fellow  ainnen. 
I  trusty  however,  that  they  will  keep  hundred 
pounds  for  themselves.  It  was  my  intention  to 
have  built  a  church  or  chapel,  *   *  and  to  have 
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endowed  it,  *  *  and  to  hsYe  built  ten  or  tweWe 
almshouMBy^^  &c.  Neither  T  nor  M  knew  anything 
of  the  testator's  intention  during  his  life: — Held, 
that  there  was  no  secret  trust  for  diaritable  pur- 
poses whieh  could  make  the  gift  void  under  the  9 
Geo.  2.  c  36.  WaUgrave  ▼.  TMi,  25  Law  J. 
Rep.  (n.b.)  Chanc.  241;  2  Kay  &  J.  813. 

A  testator  gave  and  bequeathed  to  his  executors 
1,000/.,  and  directed  them  to  lay  out  and  expend 
the  same^  to  erect  a  monument  to  the  testator's 
memory  in  St.  Paul's  Cathedral: — Held,  that  this 
was  a  valid  bequest.  Trimmer  v.  Jkmby,  25  Law 
J.  Rep.  (a.B.)  Chanc  424. 

A  testator  gave  nine  houses  to  his  sister  absolutely, 
■Dg^ting  at  the  same  time  that  they  would  make 
eligible  almshouses;  he  then  bequea&ed  4,000/.  to 
trustees,  and  directed  them,  by  deed,  to  settle  the 
same,  to  provide  annuities  and  stipends  for  nine 
elderly  persons,  and  declare  the  rules  of  the  institu- 
tion, &c  By  a  codicil  the  testator  confirmed  his  will, 
except  such  parts  ^as  relate  to  the  building  alms- 
houses, which  I  revoke,  and  desire  that  my  executors 
may  be  released  from  carrying  out  the  same,  and  the 
stipends  and  annuities  connected  therewith": — Held, 
that  the  legacy,  though  good  by  the  will,  was  revoked 
by  the  codicil.  Baldwin  v.  Baldwin,  26  Law  J.  Rep. 
(v.B.)  Chanc.  121;  22  Beav.  418,  419. 

A  testator  bequeathed  8,000/.  to  trustees  for  specific 
purposes,  with  a  discretion  that  in  case  of  his  death, 
or  within  twenty-one  years  after,  B,  under  the  6  &  7 
Vict.  c.  87,  should  be  constituted  a  separate  district 
for  ecclesiastical  purposes,  to  transfer  the  same  to 
the  Ecclesiastical  Commissioners  towards  providing 
a  church  for  such  district,  and  the  endowment  or 
augmentation  of  the  income  of  the  minister  thereof. 
B  was  not  a  separate  district  either  at  the  death  of 
the  testator,  or  at  the  hearing  of  the  cause: — Held, 
nevertheless,  that  the  Elcclesiastical  Commissioners 
were  entitled  to  the  benefit  of  the  8,000/.  if  B  should 
be  constituted  a  separate  district  within  the  twenty- 
one  yean  from  the  death  of  the  testator.     Ibid. 

A  devised  to  B  a  piece  of  land  in  the  hamlet  of  N. 
He  then  declared  that  he  had  long  contemplated 
erecting  and  endowing  almshouses  on  some  part  of  his 
estate  in  the  parish  of  N,  and  if  within  twelve  months 
after  his  decease  any  person  should  give  a  piece  of 
land  as  a  site  for  such  almshouses  then  as  soon  as  the 
same  had  been  legally  dedicated  to  charitable  uses 
he  directed  his  trustees  to  pay  to  the  trustees  of  the 
intended  charity  60,000/.,  to  be  devoted  to  the  pur- 
poses of  the  said  charity,  but  so  that  no  part  should 
be  applied  to  the  purchase  of  lands  for  the  same. 
B  within  the  twelve  months  duly  dedicated  to  the 
purposes  of  the  charity  that  land  which  had  been 
devised  to  him.  On  a  bill  filed  to  have  the  60,000/. 
applied  for  the  benefit  of  the  charity, — Held,  that 
the  gift  in  the  will  of  that  sum,  as  it  expressly  ex- 
eluded  the  purchase  of  land,  was  a  valid  bequest,  and 
was  not  affected  by  the  9  Oea  2.  c.  36.  PAOpott  v. 
ihe  Prmdeni  and  Oovemora'of  St.  Oeorge*9  Hotpilal, 
^  Attorney  OenereU  v.  PhUpott,  27  Law  J.  Rep. 
(n.s.)  Chanc.  70;  6  H.L.  Cas.  338;  25  Law  J.  Rep. 
(N.s.)  Chana  38 ;  21  Beav.  184. 

A  bequest  of  pure  personalty  to  an  association  for 
buying  impropriate  tithes  and  revesting  them  in  the 
Church  of  England,  is  void  under  the  Mortmain  Act 
(9  Geo.  2.  c.  36);  notwithstanding  the  25th  section 
of  the  6  &  7  Vict  c.  87,  and  the  23rd  section  of  the 
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1 3  &  14  Vict  c.  94.  Denton  v.  Mamer»,  27  Law  J. 
Rep.  (n.8.)  Chanc.  623;  2  De  Gex  &  J.  675;  27 
Law  J.  Rep.  (h.s.)  Chanc  199;  25  Beav.  88. 

In  1851  L  gave  a  piece  of  land  to  trustees  upon 
trust  to  permit  a  church  and  schools  to  be  built  upon 
it  No  funds  were  provided  by  the  deed  for  that 
purpose,  and  no  trust  was  declared  of  the  rents  until 
the  erection  of  the  buildings.  L  died  in  1857.  In 
a  suit  by  the  residuary  devisees  of  L  to  impeach  the 
deed,  on  the  ground  of  there  being  a  resulting  trust 
for  L, — Held,  revening  a  decision  of  the  Master  of 
the  Rolls,  that  the  deed,  on  the  face  of  it,  was  valid. 
Fisher  v.  BrierUyt  29  Law  J.  Rep.  (n.s.)  Chanc. 
477;  1  De  Gex,  F.  &  J.  648. 

In  the  aboTO  case,  L,  by  her  will,  gave  legacies  to 
the  amount  of  12,000/.  for  the  purpose  of  building 
and  endowing  a  church  and  buUding  schools  on  the 
land  so  given.  In  the  same  suit, — Held,  also,  on  the 
same  appeal,  that  this  circumstance  did  not  invali- 
date the  deed  or  the  legacies.    Ibid. 

In  1851  L,  an  elderly  unmarried  lady  of  laige 
fortune,  conveyed  a  piece  of  land  containing  two 
acres,  and  of  the  value  of  about  80/.,  to  trustees,  upon 
trust  to  permit  a  church  and  schools  to  be  built  upon 
it  W  was  the  confidential  adviser  and  general 
manager  of  L.  He  was  nominally  bailiff  of  one  of 
her  farms  and  tenant  of  another,  but  in  f^ct,  he  did 
what  he  pleased  with  both  fiirms,  and  paid  sums  on 
account  to  L.  L  died  in  1 857.  It  appeared  in  evi- 
dence that  between  1851  and  1857  the  piece  of  hmd 
was  managed  by  W,  and  that  the  produce  of  it,  or 
some  part  of  such  produce,  was  consumed  at  L's 
establishment.  NotJiing  was  done  by  the  trustees 
with  regard  to  the  land  before  Lis  death.  There  was 
no  direct  evidence  of  any  agreement  between  L  and 
the  trustees  that  L  should  have  any  benefit  fh>m  the 
land,  and  there  was  some  evidence  to  the  contrary : 
— Held,  on  appeal,  reverttng  a  decision  of  the  Master 
of  the  Rolls,  that,  under  these  circumstances,  the 
deed  was  not  void  on  the  ground  of  a  secret  trust 
between  L  and  the  trustees  that  L  was  to  have  any 
benefit  f^m  the  land.     Ibid. 

The  43  Geo.  8.  c.  108.  and  the  4  &  5  Vict  c.  38. 
authorize  a  donor  to  give  land  to  trustees  for  the 
ptirposes  of  building  a  church  and  schools,  although 
a  benefit  may  be  reserved  to  him  either  by  the  deed 
of  gift  or  by  agreement  with  the  trustees.    Ibid. 

A  gift  by  a  donor  of  a  pieoe  of  land  under  these 
acts^  for  the  purposes  of  a  church  and  school,  with- 
out distinguishing  which  part  should  be  for  a  church 
and  which  for  a  school,  is  not  void  for  uncertaintv. 
Ibid. 

The  Pemsance  Public  library  was  established  and 
kept  on  foot  by  the  subscriptions  of  certain  inhabits 
ants  of  Penzance  for  the  purpose  of  purchasing  and 
preserving  books  for  the  use  of  such  subscribers;  and 
strangen  were  admitted  to  the  benefits  of  the  library 
on  certain  terms.  The  property  of  the  library  was 
vested  in  the  oificen  for  the  time  being,  as  trustees 
for  the  subscribers.  One  of  the  rules  provided  that 
the  institution  should  not  be  broken  up  so  long  as 
ten  memben  remained ;  but  whenever  the  number 
was  reduced  below  ten,  all  donations  should  be  re- 
turned to  the  donora  or  their  representatives,  who 
might  ckiim  tiie  same,  and  the  remaining  property 
be  forthwith  sold,  and  the  proceeds  appropriated  to 
the  foundation  or  support  of  some  scientific  institu- 
tion in  Penzance,  to  be  determined  by  a  majority  of 
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the  remaining  memberii  A  devise  of  freehold  pro- 
perty to  the  trustees  of  the  library,  to  hold  to  them 
and  their  tuecesBors  for  ever,  for  the  use,  benefit, 
maintenance  and  support  of  the  said  library,  was 
held  by  Stuart,  Y.C.  to  be  a  valid  devise,  and  not 
within  the  operation  of  the  Mortmain  Act ;  but,  upon 
appeal,  it  was  held  that  the  devise  was  void  on  account 
of  perpetuity,  although  th«  trust  might  not  be  charit- 
able. Cofmt  T.  Lfmgt  29  Law  J.  Rep.  (N.a.)  Cbanc. 
603;  2  De  Qex,  F.  ^  J.  76;  27  Law  J.  Rep.  (n.b.) 
Chanc.  68P. 

A  bequest  for  charitable  purposes  of  shares  in  a 
railway  company,  which,  at  the  testator's  deHth,  had 
granted  a  lease  of  its  railway  property  and  under- 
taking for  999  years  to  another  railway  company  at 
a  fizwil  rent,  and  with  an  option  of  purchasing  on 
notice, — Held  (in  affirmance  of  the  decision  of  one 
of  the  Vice  Chancellori>),  not  to  be  void  under  the 
Statute  of  Mortmain.  Taylor  v.  Liidey,  29  Law  J. 
Rep.  (n.s.)  Chanc  5S4;  2  De  Gex,  F.  &  J.:  affirm- 
bg  28  Law  J.  Rep.  (h.b.)  Chanc.  686 ;  1  GifF.  67. 

Qrowing  crops  are  an  interest  in  land  within  the 
Statute  of  Mortmain.  Symofu  v.  the  Marine  Soe,, 
29  Law  J.  Rep.  (n.b.)  Chanc.  623;  2  Giff.  325. 

Shares  in  mining  companies  conducted  on  the  cost- 
book  principle, — Held,  not  within  the  Statute  of 
Mortmain,  9  G^.  2.  c.  36,  the  mines  being  vested  in 
trustees  for  the  purposes  of  the  undertaking  generally, 
and  not  in  trust  for  the  individual  shareholders;  and 
the  interest  of  the  shareholders  being  limited  to  the 
profits  derived  from  working  the  mines.  HaffUr  v. 
Trtehr,  4  Kay  &  J.  248. 

Devise  of  land  for  the  erection  of  a  schoolroom 
and  offices,  followed  by  a  bequest  of  4002.  upon  trust 
to  expend  the  same,  or  such  part  thereof  as  might  be 
necessary,  in  the  erection  of  a  schoolroom  and  requi- 
site offices;  and  in  case  any  part  of  the  said  400^ 
should  not  be  expended  for  that  purpose,  the  same 
to  be  laid  out  in  certain  repairs: — Held,  that  the 
whole  bequest  was  void  under  9  Geo.  2.  c.  36,  the 
executors  not  having  any  alternative,  the  first  tnmt 
being  express,  but  to  apply  part  at  least  of  the  4002. 
in  a  manner  forbidden  by  the  statute ;  and  inasmuch 
as  the  whole  of  so  small  a  sum  might  well  have  been 
employed  in  building  a  school,  an  inquiry  how  much 
would  have  been  sufficient  for  that  purpose,  as  sug- 
gested in  Chapman  v.  Brown  (6  Ves.  404),  would  be 
useless.    Cramp  v.  Playfoot,  4  Kay  &  J.  479. 

Bequest  to  a  charity  of  shares  in  the  Rhymney 
Iron  Company,  which  manufactured  iron  obtained 
from  its  own  estates, — ^Held,  void  under  the  Statute 
of  Mortmain.    Morrii  v.  Olywi^  27  Beav.  2 1 8. 

The  question  whether  shares  in  a  company  can 
be  bequeathed  to  a  charity  depends  on  whether  the 
substantial  object  of  the  company  is  or  is  not  a  deal- 
ing with  land,  and  whether  the  land  held  by  it  is  or 
is  not  merely  auxiliary  to  a  trading  independent  of 
land.    Ibid. 

A,  in  consideration  of  8002.  paid  by  B,  granted  a 
rentcharoe  to  trustees  in  trust  to  pay  it  to  the  vicar 
of  C  in  ueu  of  his  small  tiUies ;  but  if  at  any  time 
the  vicar  should  insist  on  taking  the  tithes,  then  in 
trust  for  the  poor.  The  deed  was  duly  enrolled. 
An  objection  that  the  deed  was  invalid  as  a  purchase 
from  the  vicar,  and  void  as  not  being  made  to  take 
effect  in  possession,  as  regarded  the  charitable  found- 
ation in  fovour  of  the  poor,  was  overruled.  Milbank 
T.  LawheH,  28  Beav.  206. 


Bequest  to  a  charity  of  a  sum  of  money  charged 
on  the  tolls  of  a  harbom*,«-Held,  Toid  under  the 
Statute  of  Mortmain,  /on  v.  AJUon^  26  Beav. 
879. 

Where  lands  are  already  in  mortmain  nnder  a 
conveyance  duly  enrolled,  no  subsequent  deed,  con- 
veying such  lands  to  another  charity  requires  enrol* 
meat  under  the  9  Geo.  2.  c  36.  s.  2.  AAUm  v.  /oRei, 
28  Beav.  460. 


MUNICIPAL  CORPORATION. 

[See  Makdamus.] 

[The  Acts  concerning  Municipal  Corporations  in 
EngUnd  amended  by  20  &  21  Vict  c  60.— The 
Extension  of  the  Boundaries  of  Burghs  in  Scotland 
provided  for,  and  Doubts  as  to  the  Right  of  certain 
persons  holding  Offices  to  be  registered  as  Voters 
for  Municipal  Purposes,  removed  by  20  &  21  Vict, 
c.  70. — Municipal  Franchise  in  certain  Casesamended 
by  21  Sl  22  Vict  c.  43.— The  Law  relating  to  Muni- 
cipal Elections  amended  by  22  Vict  c  36. — Further 
Provision  concerning  Mortgages  and  other  Disposi- 
tions of  Property  belonging  to  Municipal  Corporations 
in  England  and  Ireland,  nutde  by  23  Vict  c  16.] 

(A)  EUOTIOH  OF  TowH  CouvoiUiOBS. 
(a)  Who  way  he  ShcUd. 

(6)  Voting  Papen. 

(B)  BuBonB  Roll  AKD  Lists. 

fC)   CLBBK  of  TBS  PSACB. 

(D)  Notios  of  Mbbtinos. 

(E)  Pbopbbtt  of,  abd  Obababs  upon. 

(F)  Chabitibs. 


(A)  Elbotioh  of  Towb  Coubcillobs. 
(a)  Who  may  he  EkctetL 

The  mayor  of  a  borough,  who,  by  section  85.  of 
Stat  5  &  6  Will.  4.  c  76,  together  with  two  aasessors^ 
declares  the  result  of  the  election  of  town  coun- 
cillors, is  disqualified  from  being  elected  a  town 
councillor  of  the  ward  for  which  he  is  returning 
officer;  and  section  28,  which  disqualifies  any  peraon 
**  during  such  time  as  he  shall  hold  any  office  or 
place  of  profit,  other  than  that  of  mayor,  in  the  gift 
or  disposal  of  the  council/*  does  not  qualify  the 
mayor  as  returning  officer;  and,  therefore,  if  returned, 
the  election  is  void.  Where  the  mayor  is  one  of  the 
councillors  who  are  in  turn  to  go  out  of  office  on 
the  1st  of  November,  a  vacancy  occun  by  reason 
thereof,  although  as  mayor  he  continues  a  member 
of  the  council  until  the  9th.  The  Qiuen  v.  Owem, 
28  Law  J.  Rep.  (ir.8.)  Q.B.  816. 

Mandamus  to  the  mayor,  &c.  of  a  municipal 
borough,  reciting  that  on  the  Ist  of  November  1854 
C  and  8,  two  eouncillora  of  a  ward,  being  a  third 
part  of  the  number  assigned  for  the  ward,  were  in 
turn  to  go  out  of  office,  and  an  election  ought  to  have 
been  held  for  the  election  of  two  coundllon  for  the 
ward  under  stat  5  &  6  Will.  4.  c  76;  but  that  an 
election  was  held  on  the  1st  of  November  for  one 
eouneillor  only,  whereby  the  office  of  one  councillor 
was  vacant;  and  the  writ  commanded  the  mayor, 
&c.  to  proceed  to  the  election  of  a  councillor. 
Return,  that  on  the  9th  of  November  1853  S,  being 
a  councillor  for  the  ward,  was  elected  mayor  for  a 
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yeaf  and  until  his  tuoceaior  should  have  accepted 
the  office;  and  S  then  accepted  the  office  of  mayor, 
&C.,  and  held  it  till  the  9th  of  November  1854,  when 
his  successor  was  elected  mayor  and  accepted  office, 
Ac ;  and  S  ceased  to  hold  the  office  of  mayor,  and 
by  reason  thereof  S  was  not,  on  the  1st  of  November 
18di,  in  turn  to  go  out  of  office  as  councillor;  and 
the  election  ought  not  then  to  have  been  held  for 
two  councillors;  and  that,  on  the  30th  of  November  ^ 
1854,  S  was  duly  elected  councillor,  and  aft^wards 
accepted  that  office,  made  and  subscribed  the  deck* 
ration,  and  from  thence  continually  held  and  con- 
tinued to  bold,  and  did  still  hold  and  continue  in, 
the  said  office;  and  the  same  during  all  the  time  had 
been  and  still  was  full  of  8.  On  demurrer  to  the 
return, — Held,  that  the  election  of  S  as  councillor 
on  the  9th  of  November  1854  was  at  any  rate  not 
colourable,  and  there  was  therefore  a  plenarty ;  and 
mandamus  did  not  lie,  the  proper  mode  of  question- 
ing the  election  being  by  quo  toarrmUo,  FroA  v* 
<4«  Mayor,  dsc.  ofChetlUr,  5  £.  &  a  581. 

(&)  Voi^mg  Parpen, 

Where,  at  a  municipal  election,  voting  papers 
stated  the  property  in  respect  of  which  the  voter 
voted  as  **  situate  in  the  parish  of  C,**  and  the 
borough  contained  divers  streets,  lanes,  and  other 
places  named  with  different  names,  but  the  descrip- 
tion in  the  voting  papers  was  such  as  to  be  com- 
monly understood, — Held,  that  this  was  an  inaccu- 
rate description,  which  was  cured  by  section  142.  of 
the  5  &  6  Will  4.  c  76.  Per  Lord  CampbeU,  O.J. 
and  Orompton,  J.,  this  was  also  a  sufficient  descrip- 
tion of  the  *'  street,  lane  or  other  place  ^  where  the 
qualifying  property  was  situate,  within  section  82. 
Megina  v.  Spratley,  25  Law  J.  Rep.  (n.b.)  Q.B.  257; 
€  E.  &  B.  868. 

Voting  papers  used  at  an  election  of  town  coun- 
dllois  under  the  provisions  of  the  5  &  6  Will.  4. 
c.  76.  8.  32.  ought  to  be  signed  with  the  name  of  the 
voter,  with  the  intention  of  the  name  signed  being 
the  signature  of  the  voter;  and  such  signature  ought 
to  be  connected  with  the  name  of  the  street,  lane  or 
other  place,  in  which  the  property  for  which  the 
voter  appears  to  be  rated  on  the  burgesB-roll  is 
situate.  The  Quea^  v.  Tart,  28  Law  J.  Rep.  (n.8.) 
Q.B.  173;  1  E.  &  E.  618. 

(B)  BuBOBSs  Roll  and  Lists. 

On  the  revision  of  the  burgess-lists  for  the  borou^ 
of  D.  the  Revision  Court  erroneously  treated  the 
buigess-lirt  for  the  parish  of  T.  as  void  (it  being  in 
fact  good),  and  made  out  a  new  burgess-iist  for  that 
parish  of  the  claimants  who  proved  their  claims. 
The  defendant  was  one  of  these  claimants,  and  was 
fully  qualified  to  be  a  burgess.  The  town  clerk, 
adopting  this  new  list  as  the  burgess-list  for  the 
parish  of  T,  inserted  the  defendant's  name  in  the 
burgess-roll: — Held,  that  the  defendant's  name  was 
improperly  inserted  in  the  buigess-roll,  and  that  he 
might  be  removed  by  an  information  in  the  nature 
of  a  quo  warranto^  as  the  mayor  and  assessors  had 
no  power  to  make  out  such  a  list  Seal  v.  the 
Queen  (Ex.  Ch.),  27  Law  J.  Rep.  (n.s.)  Q.B.  189; 
8  E.  &  D.  22. 

A  burgeas  who  has  property  for  which  he  is  rated 
in  two  or  more  distinct  wards  is  not  entitled  to  be 
enrolled  or  to  vote  in  more  than  one.    And  if,  at  the 


time  of  revising  the  lists,  he  refuses  to  make  his 
selection  of  the  ward  for  which  he  wishes  to  vote,  the 
mayor  may  strike  out  his  name  from  all  the  lists 
except  one.  The  QH/een  v.  the  Mayer  of  Cambridge^ 
28  Law  J.  Rep.  (ir.s.)  Q.R  10;  1  E.  &  E.  210. 

Section  18.  of  the  Municipal  Corporation  Act, 
5  &  6  Will.  4.  c.  76,  does  not  prevent  the  granting  of 
a  mandamus  to  hold  a  court  for  the  complete  revi- 
sion of  the  burgess  lists  of  a  borough  at  some  other 
time  than  between  the  1st  and  15th  of  October, 
when  there  has  been  a  wrongful  omission  to  make  the 
revision  at  the  proper  time,  and  serious  inconvenience 
may  arise  to  individuals  and  the  public  from  such 
wrongftil  omission.  Where,  therefore^  the  mayor 
and  assessors  of  the  year  had  refused  to  revise  the 
buigesB-lists  of  particular  parishes  on  frivolous 
grounds,  a  mandamus,  tested  in  January  of  the  next 
year,  was  granted  to  the  succeeding  mayor  and  the 
assessors,  commanding  them  to  hold  a  court  and 
revise  the  said  lists,  and  this  for  the  purpose  of 
deciding  as  to  one  of  the  lists  upon  the  right  of  parti- 
cular persons  to  have  their  names  retained  on  the 
bui^ess-roll.  The  Queen  v.  the  Mayor  amd  Aateaaor$ 
o/Roehesier  (Pariah  of  St.  Margaret);  The  Quern 
V.  the  Same  fParith  of  St.  NiehoUu),  27  Law  J.  Rep. 
(N.S.)  Q.B.  45;  7  E.  &  B.  910. 

The  statute  5  &  6  Will.  4.  c.  76.  s.  15,  as  amended 
by  the  20  &  21  Vict  c  50.  a  7.  requires  overseers, 
on  or  before  the  1st  of  September,  to  make  out  and 
deliver  to  the  town  clerk  an  alphabetical  list  of  the 
buigesses.  Section  48.  of  the  first-mendoued  act 
imposes  a  penalty  of  502.  on  every  overseer  who 
"diall  neglect  or  refuse  to  make  out,  sign  and 
deliver  such  list  as  aforesaid": — Held,  that  the 
penalty  attaches  to  the  not  making  out,  &c.  of  the 
list  on  the  1st  of  September,  and  is  not  confined  to 
the  neglect  or  refusal  to  make  out,  &c.  any  list  at 
all.  HwU  V.  Hiihe^  29  Law  J.  Rep.  (h.s.)  Exch. 
222;  5  Hurl.  &  N.  123. 

By  Stat  b&,Q  Will.  4.  c.  76.  s.  48.  an  overseer 
neglecting  to  sign  the  burgess-list  of  a  borough  is 
liable  to  a  penalty  of  50^.,  to  be  recovered  by  any 
person  suing  within  three  calendar  months;  and  the 
money  so  recovered,  after  payment  of  the  costs  and 
expt'nses  attending  the  recovery,  is  to  be  paid  and 
appointed,  one  moiety  to  the  person  suing,  the  other 
moiety  to  the  treasurer  of  the  borough.  Defendant 
recovered  a  penalty  against  an  overseer,  with  taxed 
costs,  as  between  party  and  party,  and  received  the 
amount: — Held,  that,  in  an  action  against  defendant 
by  the  corporation  for  money  had  and  received,  it 
was  sufficient  primd  fade  for  the  corporation  to 
prove  the  recovery  and  receipt  of  the  penalty  and 
the  taxed  costs;  and  that,  in  default  of  proof  by  the 
defendant  of  extra  expenses,  the  plaintiffii  were  en- 
titled to  a  verdict  for  half  the  penalty.  Mayor  of 
Barweh  v.  OaiU,  5  E.  &  B.  182. 

(C)  Clbek  of  thjb  Piacb. 

By  section  102.  of  5  &  6  WUl.  4.  c  76,  it  is  pro- 
vided that  it  shall  not  be  lawfUl  for  the  clerk  to 
borough  Justices,  by  himself  or  his  partner,  to  be 
directly  or  indirectly  interested  or  employed  in  the 
prosecution  of  any  offender  committed  for  trial  by 
the  Justices  of  whom  he  shall  be  such  clerk  as  afore- 
said, or  any  of  them,  at  any  court  of  gaol  delivery 
or  general  or  quarter  sessions.  F  was  appointed 
clerk  to  the  Justices  of  the  borough  of  N.    He  was 
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in  partnenhip  with  P,  who  was  clerk  of  the  peece 
for  the  county  in  which  N  was  situate,  and  who  waa 
entitled  to  receive  certain.fee8  upon  the  arraignment 
and  trial  of  all  prisoners  at  the  Quarter  Sessions. 
Certain  offenders  were  committed  bv  the  Justices  of 
N  for  trial  at  the  General  Quarter  Sessions  for  the 
county,  and  upon  their  arraignment  and  trial  P  re- 
ceived fees.  By  arrangement  between  F  and  P, 
the  former  was  entitled  t*)  rt-ceiTe,  and  did  receive, 
one-half  of  the  fees  so  tnken  hj  P: — Held  by  Lord 
Oampbdl,  C.J.  and  Erie,  C.J.  (OrompUmf  J,  dissen- 
HenU),  that  F  was  liable  to  be  convicted  upon  an 
indictment  preferred  against  him  under  the  102nd 
section  above  mentioned.  R,  v.  Fox,  28  Law  J. 
Bep.  (n.s.)  M.C.  157;  1  E.  &  E.  729:  affirmed,  on 
error,  (Fox  v.  Regina),  29  Law  J.  Rep.  (!r.8.)  M.C. 
54;  1E.&E.  746. 

A  clerk  of  the  peace  appointed  by  the  corporation 
of  a  borough  under  the  Municipal  Corporation  Act, 
holding  office  daring  good  behaviour,  and  having 
fees  attached  to  his  office,  cannot  enter  into  an 
agreement  with  the  corporation  to  receive  a  salary 
and  account  for  the  fees,  such  an  agreement  being 
void  on  two  grounds  of  public  policy :  first,  because 
a  person  accepting  an  office  of  trust  can  make  no 
bsLiigain  in  respect  of  that  office;  and,  secondly, 
because  the  law  presumes  that  all  the  fees  are  re- 
quired for  the  purpose  of  enabling  him  to  uphold 
the  dignity  and  perform  properly  the  duties  of  his 
office.  Tht  Oofporation  of  Liverpool  v.  Wrighi, 
26  Law  J.  Rep.  (n.s.)  Chanc.  868;  Johns.  359. 

(D)  NoTioB  or  Mbbthtgs. 

By  a  local  act,  certain  Commissioners  were  ap- 
pointed for  paving,  &c.  the  town  of  K,  and  they 
were  to  carry  on  their  proceedings  at  public  meetings, 
of  which  notice  in  writing  was  to  be  fixed  upon  the 
door  of  the  parish  church.  Under  section  75.  of 
5  &  6  Vict.  c.  76.  the  powers  of  the  Commissioners 
were  vested  in  the  town  council;  by  section  69.  a 
notice  of  the  time  and  place  of  the  intended  meetings 
of  the  town  council  was  to  be  given  by  fixing  the 
same  on  or  near  the  door  of  the  town-hall  of  the 
borough.  In  pursuance  of  the  powers  given  by  the 
local  act,  assessors  were  appointed  at  a  meeting  for 
the  purpose  of  making  a  rate,  and  at  another  meet- 
ing a  precept  was  issued  to  them  to  make  the  rate : 
—•Held,  that  the  notices  of  these  meetings  respec- 
tively were  properly  given  by  fixing  them  upon  or 
near  the  door  of  the  town-hall,  as  required  by  the 
Municipal  Corporation  Act.  The  Town  Council  of 
Kiddemimter  v.  Croft,  28  Law  J.  Bep.  (h.b.)  M.C. 
148. 

(E)  Pbopirtt  of,  ahd  Charges  upor. 

The  property  of  a  corporation  acquired  subse- 
quently to  the  passing  of  the  Municipal  Corporations 
Act,  is  liable  to  be  taken  in  execution  for  debts  con- 
tracted by  the  old  corporation,  prior  to  the  passing 
of  the  act.  Arnold  v.  the  Mayor  and  Corporation 
of  Oravesendt  25  Law  J.  Bep.  (n.s.)  Chanc.  530; 
2  Kay  &  J.  574. 

The  consent  of  the  Lords  Commissioners  of  the 
Treasury  to  the  alienation  of  the  property  of  a  cor- 
poration required  by  the  94th  section  of  the  Municipal 
Corporations  Act  is  sufficiently  signified  by  a  letter 
signed  by  their  secretary.  Such  consent  can  autho- 
rize no  alienation  or  charge  of  the  corporate  pro- 


perty ftuther  than  is  specified  in  the  memorial  on 
which  it  is  founded.  Arnold  v.  the  Mayor  and  Cor- 
pcraiion  of  Orave$end,  PaJUtter  v.  Ute  Same,  25  Law 
J.  Bep.  (if.s.)  Chanc.  776. 

A  judgment  entered  up  against  a  corporation  for 
a  debt  contracted  subs»]uently  to  the  Municipal 
Corporations  Act,  is  no  charge  upon  any  part  of  the 
corporate  property  not  authorised  to  be  charged 
therewith  in  the  manner  pointed  out  bjr  the  94th 
section  of  the  act    Ibid. 

A  corporation,  by  act  of  parliament,  was  autho- 
rized to  raise  money  by  debentures  upon  the  tolli^ 
rents  and  tolls  of  the  borough  markets.  The  interest 
upon  these  debentures  was  allowed  to  fell  into  arrear: 
Held,  that  the  Court  could  grant  a  receiver  of  the 
tolls,  but  that  it  had  no  jurisdiction  to  interfere  with 
the  corporation  in  the  letting  or  management  of  the 
stalls,  &c  in  the  market-pbce.  De  WUdon  v.  the 
Mayor,  Ac  of  Brecon,  27  Law  J.  Bep.  (h.s.)  Chanc. 
598;  23  Beav.  533. 

The  defendants  were  the  holden  of  two  mort- 
gages, made  by  the  corporation  of  Brecon,  upon  their 
land.  One  was  made  before  the  Municipal  Corpo- 
ration Act,  and  the  other  subsequentiy.  This  latter 
mortgage  comprised  in  addition  lands  acquired  under 
the  Market  House  Act.  The  defendants  brought 
an  action  to  obtain  payment  of  the  money  due  on 
both  mortgages.  The  corporation  then  brought  into 
court  the  sum  due  on  the  mortgage  made  before  the 
Municipal  Corporation  Act.  The  defendants,  plain- 
tiffs in  the  action,  took  this  money  out  of  court  and 
proceeded  with  the  action  upon  the  second  mort- 
gage, and  obtained  a  judgment.  The  defendants 
refused  to  reconvey  the  lands  or  deliver  up  the  title- 
deeds  in  the  first  mortgage;  and  upon  a  bill  by  the 
corporation, — Held,  that  the  first  mortgage  was  satis* 
fied  before  any  judgment  was  obtained,  and  that  no 
right  to  tack  had  arisen,  and  that  the  defendants 
must  reconvey  the  lands  and  deliver  up  the  tiUe- 
deeds  to  the  corporation.  The  Mayor,  4sc.  of  Brecon 
V.  Seymowr,  28  Law  J.  Bep.  (n.s.)  Chanc.  606;  26 
Beav.  548. 

The  96th  section  of  the  Mum'cipal  Corporation 
Act  (5  &  6  Vict.  c.  76),  which  enables  municipal 
corporations  to  renew  leases  on  a  fine,  in  cases  where 
sanctioned  ''by  ancient  usage,  or  by  custom,  or 
practice,**  at  **  a  fine  certain,**  or  where  they  ''have 
ordinarily  made  a  renewal**  upon  "an  arbitrary  fine 
is  to  be  construed  liberally.  The  Attorney  General 
V.  the  Corporation  of  Great  Yarmouth,  21  Beav. 
625. 

The  word  "  renewal**  in  the  Municipal  Corporation 
Act  does  not  mean  a  mere  custom  to  let  on  lease 
at  different  rents,  and  though  the  renewals  need  not 
be  on  precisely  the  same  terms,  there  must  be  such 
a  uniformity  as  to  shew  that  the  same  lease  has 
been  renewed.     Ibid. 

Leases  were  granted  by  a  municipal  corporation 
of  the  same  property  in  1778,  1798  and  1824  to  the 
same  lessee  and  his  assigns  for  twenty -one  years,  at 
a  rent  of  5t.  In  the  two  last  instances  alone  a  fine 
of  7«*  ^d,  had  been  taken.  The  covenants  varied, 
and  there  was  an  interval  of  ox  years  between  the 
second  and  third,  during  which  there  was  a  yearly 
tenancy : — Held,  that  the  case  did  not  come  within 
the  95th  section  of  the  Municipal  Corporation  Act, 
and  that  a  renewal  could  not  be  granted  at  an  under- 
value and  on  a  fine.    Ibid. 
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(F)  CHABITIS& 

The  master  of  a  charitable  foundation  was  ap- 
pointed by  the  presentation  of  a  municipal  corpora- 
tion and  institution  by  the  bishop, who  was  the  visitor. 
No  part  of  the  charity  property  was  vested  in  the 
corporation  : — Held,  that  the  case  was  within  the 
71  at  section  of  the  Municipal  Corporation  Act  {5  A,  6 
Vict.  4.  c.  76),  and  trustees  of  such  right  were  ap- 
pointed under  it.  Re  the  Huntingdon  Municipal 
OharUiet,  27  Beav.  214. 


MURDER. 


The  prisoner  exposed  her  infant  child  in  a  field, 
on  a  cold,  wet  day,  with  intent  that  it  should  die. 
The  exposure  caused  the  child  a  congestion  of  the 
heart  and  lungs,  which  would  have  been  shortly  fatal 
had  not  relief  been  afforded  it  at  the  time.  But  the 
child  having  been  restored  by  care,  no  bodily  injury 
remained  consequential  on  the  exposure: — Held, 
that  the  prisoner  could  not  be  convicted,  under  the 
statute  7  Will.  4.  &  1  Vict  c.  85.  s.  2,  of  causing  the 
child  a  bodily  injury  dangerous  to  life  with  intent  to 
murder,  as  there  was  no  lesion  of  any  part  of  the 
organs  of  the  child.  The  Queen  v.  (Tray,  26  Law  J. 
Rep.  (n.s.)  M.C.  208;  Dears.  &  B.  808. 


MUTINY  ACT. 
[See  Abmt  and  Nayt.] 


NATIONAL  GALLERY. 

[Powers  of  Trustees  and  Director  of  the  National 
Gallery  extended,  and  the  sale  of  works  of  art 
belonging  to  the  public  authorized,  by  19  &  20  Vict. 
c.,29.] 


NAVAL  STORES. 

The  prisoner  was  convicted  on  an  indictment, 
under  9  &  10  Will.  3.  c.  41.  s.  2,  charging  him  with 
having  illegally  had  in  his  custody,  possession  and 
keeping  naval  stores  marked  with  the  broad  arrow. 
It  appeared  by  the  evidence  that  bags  marked  M, 
with  their  contents,  addressed  to  G,  an  officer  of  the 
London  and  South- Western  Railway  Company  at 
Nine  Elms,  were  taken  by  two  females  to  the  Ports- 
mouth station  and  duly  forwarded  to  London  by 
railway,  and  deposited  in  the  goods  department  of 
the  railway  at  Nine  Elms,  London,  where  G  acted 
as  officer.  The  prisoner,  a  marine  store  dealer  at 
Portsmouth,  wrote  and  telegraphed  to  an  officer  of 
the  railway  company  to  deliver  the  bags  to  Mr. 
Emmanuel.  This  was  not  done,  but  a  letter  written 
by  G,  stating  *'  there  are  several  bags  lying  at  this 
station,  consigned  by  you  to  me,  marked  M,  to 
whom  are  they  to  be  delivered  ?^^  was  shewn  to  the 
prisoner  by  a  clerk  in  the  railway  office,  and  the 
prisoner,  in  reply,  directed  the  clerk  to  telegraph  to 
**  deliver  to  Emmanuel  as  before."  The  bags,  in 
consequence  of  information,  were  opened  at  the 
goods  department,  and  were  found  to  contain  naval 
stores  marked  with  the  broad  arrow.    Bags  had  been 


previously  forwarded  in  a  similar  manner  by  railway 
to  the  goods  department  of  the  company  in  London, 
marked  E,  which  the  prisoner  had  ordered  to  be 
delivered  to  Emmanuel : — Held,  that  there  was 
evidence  to  support  the  conviction.  Begina  v.  Stu^ 
ley,  Bell,  C.C.  145. 


NAVIGABLE  RIVER. 

The  58rd  section  of  the  Thames  Conservancy 
Act,  1857  (20  &  21  Vict  c.  cxlvii.)  authorises  the 
conservators  of  the  Thames  to  grant  to  the  owner  of 
any  land  fronting  the  river  a  licence  to  make  any 
pier  or  other  work  immediately  in  front  of  his  land, 
and  into  the  body  of  the  river,  upon  payment  of 
such  reasonable  consideration  as  directed  by  the  act, 
and  subject  to  such  other  conditions  as  the  conserva- 
tors shall  think  fit  to  impose;  and  by  a  saving 
clause  none  of  the  powers  of  the  act  are  to  abridge 
any  right,  claim  or  privil^e  to  which  any  owner  of 
lands  on  the  banks  of  the  river  is  entitled . — Held, 
that  the  conservators  have  power,  under  this  53rd 
section,  to  license  the  erection  of  a  platform  inter- 
fering with  the  navigation  of  the  river.  JTeorfw 
▼.  the  Cordwainert  Co,;  The  Cord/wavntm  Co,  v. 
Keamt,  28  Law  J.  Rep.  (n.s.)  C.P.  285;  6  Com. 
B.  Rep.  N.S.  388. 

Quire — whether  such  conservators  have  power 
to  license  such  erection  so  as  to  interfere  with  the 
vested  rights  of  individuals.     Ibid. 

The  owners  of  adjoinmg  land  on  the  banks  of  the 
river  have  no  right  to  complain  if  the  erection  so 
licensed  does  not  deprive  them  of  access  to  their 
land  by  the  river  side,  but  only  interferes  with  the 
right  which  they  have,  in  common  with  the  rest  of 
the  public,  to  the  unrestricted  navigation  of  the  river. 
Ibid. 

The  11th  section  of  the  54  Geo.  3.  c.  159.  ope- 
rates by  way  of  substitution  for  that  part  of  the 
19  Geo.  2.  c.  22,  which  makes  it  an  offence  to 
throw  out  of  any  vessels,  in  a  navigable  river,  bal- 
last, rubbish,  &c.,  so  as  to  obstruct  the  channel  or 
prejudice  the  navigation  therein,  and  therefore  a 
conviction  under  the  earlier  statute  for  such  an 
offence  is  bad.  MicheEL  v.  Brown,  28  Law  J.  Rep. 
(n.s.)  M.C.  53;  1  E.  &  E.  267. 

The  owner  of  a  vessel  may  be  convicted  of  such 
an  offence,  though  he  be  not  on  board  at  the  time  the 
act  is  done.    Ibid. 
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(I)  LiABiun  ov  Mastbbs  to  Sieyantb  aitd 
Ovists. 

(K)  LlABILITT  or  OWHIRS  AHD  OOOUPUBS  FOB 

Stati  of  THua  Pebmisss. 


(A)  What  amounts  to,  in  aiNBBAU 

lo  an  action  for  an  injury  occasioned  hj  a  da* 
fendant^  negligence, — e,g.,  negligent  driving, — the 
plaintiff,  to  warrant  the  Judge  in  leaving  the  case  to 
the  jury,  must  give  proof  of  well-defined  negligence^ 
and  not  merely  eome  evidenoe  of  negligence,  on  the 
part  of  the  defendant;  and,  where  the  etidence 
given  is  equally  consistent  with  there  having  been  no 
negligence  on  the  part  of  the  defendant  as  with  there 
having  heen  negligence,  it  is  not  competent  for  the 
Judge  to  leave  it  to  the  jury  to  find  either  alterna- 
tive; such  evidence  must  be  taken  as  amounting  to 
no  proof  of  negligence.  Cfotton  v.  Wood,  29  Law  J. 
Rep.  (n.8.)  C.P.  888;  8  Com.  fi.  Rep.  N.S.  668. 

Foot-passengers,  in  cro«ing  a  highway,  are  bound 
to  take  due  caution  to  avoid  vehicles;  and  the 
drivers  of  vehicles  are  bound  to  take  due  caution  to 
avoid  foot-passengen.     Ibid. 

A  was  possesKd  of  a  whvf,  and  had  a  mast  pro- 
jecting therefrom  over  a  river.  B  moored  his 
vessel  at  the  adjoining  wharf,  with  her  bowsprit 
overhanging  the  front  of  A's  wharf,  and,  on  the 
filling  of  the  tide,  the  bowsprit  of  B's  vessel,  coming 
in  contact  with  A's  mast,  broke  it: — Held,  that  B 
was  not  responsible.  JkUton  v.  Denton,  1  Com.  B. 
Rep.  N.S.  672. 

(B)  Pbima  Faoib  Etidbnob  or. 

In  an  action  against  a  railway  company  for  negli- 
gence, the  fact  of  the  occurrence  of  an  injuiry  not 
necessarily  importing  negligence,  even  if  it  be  prim4 
facu  proof,  is  not  conclusive  proof  of  negligence. 
Bird  V.  the  Great  NortKem  Rail.  Co,,  28  Law  J.  Rep. 
(N.S.)  Exch.  3. 

An  action  cannot  be  maintained  by  the  represen- 
tative of  a  deceased  person  under  d^e  9  &  10  Vict 
c.  93,  without  proof  of  actual  damage  to  the  parties 
on  whose  behalf  the  action  is  brought.  The  mere 
proof,  therefore,  of  the  death  by  negligence  does  not 
entitle  an  executor  or  administrator  to  a  verdict  with 
nominal  damages.  The  deceased,  aged  fourteen,  the 
son  of  a  mason,  earned  4s.  a  week,  which  was  applied 
by  his  father  and  mother  to  the  general  support  of 
their  fiimily  of  which  he  was  a  member.  No  evidence 
was  given  as  to  whether  the  sum  earned  exceeded  or 
was  less  than  his  actual  cost  of  nuiintenance.  The 
jury  having  found  a  verdict  for  the  plaintiff,  with  2QL 
damages  (10/.  of  which  they  apportioned  to  the  ikther 
and  lOL  to  the  mother), the  Court  refused  to  disturb 
the  verdict.  Duckworth  v.  Johnson,  29  Law  J.  Rep. 
(N.S.)  Exch.  25;  4  Hurl.  &  N.  658. 

(C)  Lbndbr  and  Borbowbe. 

The  duties  of  gratuitous  lender  and  borrower  of  a 
chattel  are,  in  some  degree,  correlative.  The  loan 
must  be  taken  to  be  for  the  purpose  of  a  beneficial 
use  by  the  borrower;  and  the  borrower  is  not 
responsible  for  reasonable  wear  and  tear,  but 
he  is  for  negligence,  for  misuse,  for  gross  want 
of  skill  in  the  use  and  for  anything  which  may  be 
defined  as  legal  ftaud.     The  lender  is  responsible 


for  defects  in  the  chattel,  with  reference  to  the  nse 
for  which  he  knows  the  loan  is  accepted,  of  which 
he  is  aware,  and  owing  to  which  directly  the  borrower 
is  injured.  By  the  necessarily  implied  purpose  of 
the  loan,  a  duty  is  contracted  towanis  the  b^rower 
not  to  conceal  from  him  those  defects,  known  to  the 
lender,  which  may  make  the  loan  perilous  or  un- 
profitable to  him.  Blackmore  v.  Ihe  Brietol  and 
JSgeter  Rail.  Co.,  27  Law  J.  Rep.  (n.s.)  Q^B.  167; 
8  E.  &  B.  1085. 

The  defendants,  being  common  oarrieisby  railway, 
had  two  rates  of  carriage — tonnage  and  mileage;  and 
they  stipulated  that  goods  carried  at  the  latter  rate 
should  be  loaded  and  unloaded  by  the  owners.  At 
a  station  on  their  railway  the  defendants  had  a  ciane, 
which  they  used  to  unload  heavy  goods  when  they 
undertook  the  unloading,  and  of  which  they  allowed 
the  gratuitous  use  to  the  owners  of  heavy  goods  car- 
ried at  mileage  rates.  Some  heavy  pieces  of  stone 
were  carried  by  the  defendants  to  the  station  for  H. 
at  the  mileage  rates*  and  he  received  notice  from  the 
defendants  to  remove  them.  He  requested  the  d^ 
fendants'  agent  that  the  truck  might  be  brought  under 
the  crane,  and  this  was  done  by  H  and  his  two  ser- 
vants, assisted  by  servants  of  the  defendants.  Further 
assistance  being  necessary  to  raise  a  very  large  piece 
of  stone,  B,  who  was  not  in  the  employ  of  U  or  the 
defendants,  was  asked  by  H  to  assist:  B  did  so;  and 
the  chain  of  the  crane  breaking,  he  was  injured  and 
died  in  oonsequenoe.  The  chain,  at  the  time,  was 
in  an  unsafe  state,  to  the  knowledge  of  the  defen- 
dants : — Held,  that  there  was  no  duty,  with  respect 
to  the  crane,  imposed  on  the  defendants  by  the  con- 
tract between  them,  as  carriers,  and  H  as  consignee. 
That  the  only  duty  was  that  arising  from  the  con- 
tract of  loan  between  H  and  the  defendants^  to  which 
B  was  no  way  privy;  and  therefore  that  no  action 
could  be  maintained  by  B'S  administratrix  against 
the  defendants.    Ibid. 

(D)  Landlord  and  Tenant. 

The  defendants,  being  the  owners  of  a  house  and 
premises,  demised  the  same  on  the  1st  of  April  1853 
to  M  for  thirty  years,  at  a  rent  payable  quarterly, 
with  a  right  of  re-entry  if  the  rent  should  at  any  time 
be  in  arrear  more  than  fifteen  days.  M  occupied 
the  first-floor  himself  for  some  time,  and  let  out  the 
rest  of  the  house  to  separate  weekly  lodgers,  each 
of  whom  had  a  right  to  draw  water  from  a  tank  in 
the  area,  and  to  use  the  area  for  the  purpose  of  doing 
so.  In  March  M  let  the  first  floor  to  T,  a  weekly 
lodger,  and  then  ceased  to  reside  in  the  house,  never 
paying  the  quarterns  rent  due  at  Lady-day  1858,  or 
at  the  Midsummer  following,  and  both  were  still  in 
arrear  at  the  time  the  action  was  brought.  T  had 
the  same  privilege  of  using  the  area  and  tank  aa  the 
other  lodgers.  In  July  M  became  insolvent,  and 
about  the  25th  of  that  month  be  gave  up  the  lease 
to  the  official  assignee,  and  was  discharged  upon  the 
30th.  In  tlie  same  month  the  defendants  gave  notice 
to  the  lodgers  that  the  rent  must  be  paid  to  them, 
and  two  of  the  lodgers  did  so  pay  the  rent.  On  or 
about  the  7th  of  August  T,  who  was  the  tenant  of 
the  first  floor,  received  a  notice  from  the  Inspector  of 
Nuisances  to  repair  a  grating  in  front  of  the  house; 
this  notice  was  immediately  handed  by  him  to  the 
defendants,  and  they  repaired  the  grating.  In  No- 
vember the  defendants  called  upon  the  assignees  to 
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elect  whether  they  would  take  the  lease  or  not;  and 
upon  their  reAiaal  to  take  it,  the  defendants  took 
pooBcaaon  of  it,  and  of  the  house  and  premises. 
Upon  the  4th  of  August  the  plaintiff  suffered  an 
injury  hy  falling  through  a  grating  in  an  area  belong- 
ing to  the  house,  and  being  part  of  the  premises  so 
let  with  the  house.  It  was  admitted  that  the  injury 
was  occasioned  by  the  negligence  of  some  person  or 
persons  in  not  keeping  the  grating  in  repair:-- Held, 
by  Lvrd  CampheUf  C.J,  and  HiUj  J.  that  there  was 
evidence  to  go  to  the  jury  to  shew  that  the  defen- 
dants were  answerable  for  the  negligence  by  which 
the  plaintiff  was  injured : — Held,  by  Wtghtman,  J, 
and  ErUf  J,,  that  there  was  no  evidence  to  go  to  the 
jury.  Held,  by  the  Exchequer  Chamber,  that  there 
was  no  evidence  to  go  to  the  jury  that  the  defendants 
before  the  time  of  the  accident  had  avoided  the  lease 
and  entered  into  possession  of  the  premises,  and  had 
thus  become  answerable  for  the  negligence  by  which 
the  plaintiff  was  injured.  Buhop  v.  the  Tnutees  cf 
the  Bedford  Cfhariiy,  28  Law  J.  Bep.  (n.s.)  Q.B. 
215;  1  E.  &  E.  697.  Ibid.  29  Law  J.  Rep.  (v.8.) 
Q.B.  58;  1  E.  &  E.  697. 

(E)  Mistake  bt  Telbqiuph  Company  in 

MB8&A.QS. 

The  Electric  Telegraph  Company*s  act  (16  &  17 
Vict.  0.  ciii.)  provides  (by  section  66),  that  the  public, 
without  preference,  shall  have  the  use  of  the  com- 
pany's telegraph,  subject  to  reasonable  regulations 
to  be  made  by  the  company.  When  a  person  wishes 
to  transmit  a  message  by  the  telegraph,  a  message 
paper  is  handed  to  him  for  his  signature,  on  which 
IS  indorsed  a  notice  that  messages  of  consequence 
ought  to  be  repeated  firom  the  station  to  which  they 
are  addressed,  and  that  a  higher  rate  is  charged  for 
repeated  messages,  and  that  the  company  will  not 
be  responsible  for  mistakes  in  the  transmission  of 
unrepeated  messages : — ^Held,  that  the  company  is 
not  liable  for  the  consequences  of  such  mistakes; 
that  the  condition  introduced  into  the  notice  is 
reasonable;  and  if  it  be  not  a  reasonable  regulation 
under  the  act,  it  is  such  a  limitation  of  liability  as 
the  defendants,  in  the  character  of  common  carriers, 
are  entitled  to  create  by  notice  to  their  customers. 
M* Andrew  v.  the  Eled/rie  Telegraph  Co.,  25  Law  J. 
Bep.  (ir.8.)  C.P.  26;  17  Com.  B.  Rep.  8. 

Quart — whether  the  company  would  be  liable 
for  gross  negligence  in  the  transmission  of  an  unre- 
peated message.    Ibid. 

(F)  Immunity  noM. 

No  action  can  be  maintained  against  the  owners 
of  a  transport  vessel,  employed  by  the  Government, 
for  damage  done  in  the  execution  of  positive  orders 
of  an  officer  of  the  Royal  Navy,  under  whose  com- 
mand she  was.  Hodgkinaon  v.  Femie,  26  Law  J. 
Rep.  (ir.8.)  C.P.  217;  2  Com.  B.  Rep.  N.S.  415. 

Per  WUlee,  /.—This  immunity  does  not  depend 
on  martial  law,  but  on  the  ground  that  persons  acting 
under  such  orders  cannot  be  said  to  be  guilty  of 
negligence.     Ibid. 

Where  a  vessel  of  the  Royal  Navy,  towing  two 
tmnsports,  anchored  by  order  of  the  admiral,  and 
the  captain  ordered  the  vessels  in  tow  to  hold  on  by 
their  warps,  and  afterwards  a  breeze  sprung  up 
and  one  of  the  transports,  swinging  to  it,  came  into 
collision  with  another  transport  in  another  column; 


and  the  csptain  stated  in  evidence  that  after  the  ord<'r 
to  hold  on  by  the  warps,  it  would  have  been  proper 
for  the  master  of  the  transport  to  let  go  his  anchor 
•if  anything  occurred  which  would  have  made  iC 
dangerous  to  his  own  or  other  ships  if  he  did  not  do 
so, — Held,  that,  in  an  action  against  the  owner  of 
the  transport  for  damage  done  by  the  collision,  the 
Judge  was  right  in  leaving  it  to  the  jury  to  say 
whether  the  master  was  not  guilty  of  n^ligent  sea- 
manship in  not  dropping  his  anchor  on  the  wind 
changing.     Ibid. 

(G)  NsGuasNCB  OF  Plaintiff  oontribittino 

TO  Injury. 

Action  by  the  owner  of  a  collier  brig  for  the  loss 
of  the  brig  occasioned  by  a  collision  at  night  with  a 
steam-vessel  of  the  defendants'.  Plea,  not  guilty. 
The  jury,  on  the  trial,  found,  first,  that  there  was 
fault  on  the  part  of  the  collier  brig  in  not  continuing 
the  light  required  by  the  Admiralty  Regulations 
made  under  14  &  15  Vict.  c.  79.  s.  26.  until  the 
danger  was  passed ;  secondly,  that  the  steam-vessel 
was  going  at  too  great  a  speed  on  so  dark  a  night,  in 
which  respect  there  was  want  of  caution,  but  that  it 
was  impossible  to  have  avoided  the  accident  when 
the  steam* vessel  came  within  two  or  three  of  the 
collier-brig's  lengths;  thirdly,  that  the  preponderance 
of  blame  was  with  the  steam- vessel: — Held,  that  the 
jury  appeared  by  their  finding  to  have  come  to  the 
conclusion  (as  upon  the  evidence  they  were  warranted), 
that  the  negligence  of  the  master  of  the  collier  brig 
in  not  continuing  to  shew  the  light,  directly  con- 
tributed to  the  accident,  and  that  at  common  law, 
therefore,  the  defendants  were  entitled  to  the  verdict 
in  the  action.  DoweU  v.  the  Steam  Namgation  Co., 
26  Law  J.  Rep.  (v.s.)  Q.B.  59;  5  E.  &  B.  196. 

Held,  also,  that  there  was  a  good  defence  to  the 
action  under  section  28.  of  the  14  &  15  Vict.  c.  79, 
which  provides  that  where  a  collision  is  occasioned 
by  the  non-observance  of  the  Admiralty  rule  with 
respect  to  the  exhibition  of  lights,  the  owner  of  the 
vessel  by  which  the  rule  has  been  infringed  shall  not 
be  entitled  to  recover  for  any  damage  unless  it  appear 
that  the  circumstances  were  such  as  to  justify  a 
departure  from  the  rule ;  and  that  this  defence  was 
open  to  the  defendants  under  the  plea  of  not  guilty. 
Ibid. 

Although  there  may  be  cases,  even  in  actions  for 
neglect  of  duty,  in  which  the  question,  whether  the 
plaintiff  contributed  to  the  loss  or  injury  by  his  own 
negligence,  may  not  properly  arise  on  the  general 
issue,  yet  it  may  arise  even  in  actions  for  breach  of 
a  statutable  regulation,  where  any  duty  has  been  cast 
upon  tiie  plaintiff,  either  by  the  statute,  or  through 
his  own  position  or  conduct,  the  neglect  of  which  has 
so  for  contributed  to  the  injury  that  il  has  not  been 
caused  entirelv  by  the  wrongful  act  or  neglect  of  the 
defendants.  ilUi  ▼.  the  London  and  SoM-  WeMem 
Bail,  Co.,  26  Law  J.  Rep.  (v.s.)  Exch.  849 ;  2 
Huri.  &  N.  424. 

Thus,  in  an  action  against  a  railway  company, 
whose  line  intersected  the  plaintiff's  land,  for  neglect- 
ing to  provide  proper  gates  and  stiles  for  a  public 
footway  which  ran  across  the  railroad,  according  to 
section  61.  of  the  Railway  Clauses  Consolidation 
Act  (8  &  9  Vict  c.  20),  or  for  making  their  railroad 
so  as  not  to  carry  it  over  or  under  a  highway  by 
means  of  a  bridge,  but  across  it  on  a  level  (according 
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to  sectioii  40);  wherabj  the  plaintiff '•  cattle  strayed 
on  the  line  and  were  kUled  bj  the  enginet,  it  appear- 
ing at  the  trial,  on  the  general  iimie,  and  on  proper 
tniyerBes,  that  the  way  in  question,  whether  a  public 
footway  or  not,  was  also  an  occupation  road,  to 
which  there  would  be  properly  such  a  gate  as  the 
company  had  erected,  and  whidi,  under  section  75, 
the  plaintiff  was  bound  to  keep  fastened,  and  that 
they  had  6zed  a  lock  on  and  given  him  the  key, 
which  had  been  lost,  and  the  gate  left  unfostened  by 
his  servants, — Held,  that  the  Judge  rightly  directed 
the  jury  that  the  question  as  to  the  footway  was 
immaterial ;  that  even  assuming  that  there  was  a 
footway,  and  that  the  defendants  would  have  neg- 
lected their  duty  in  not  providing  a  stile  for  pas- 
sengers, instead  of  a  gate,  had  there  not  been  an 
occupation  road  as  weU,  the  true  question,  under  the 
circumstances,  was,  whether  the  accident  had  arisen 
through  the  substitution  of  the  gate  for  the  stile^  or 
partly  through  the  negligence  of  the  plaintiff's  ser- 
vants.   Ibid. 

In  actions  for  injuries  by  collision,  though  the 
damage  is  not  occasioned  entirely  by  the  n^ligence 
or  improper  conduct  of  the  defendant,  the  plaintiff 
is  still  entitled  to  recover,  if  he  have  not  so  far  con- 
tributed to  the  misfortune  by  his  own  negligence  or 
want  of  ordinary  care,  that  but  for  such  negligence 
the  misfortune  could  not  have  happened,  and  if  the 
defendant  could,  by  the  exercise  of  ordinary  care 
and  caution,  have  avoided  the  consequences  of  the 
neglect  or  carelessness  of  the  plaintiff.  Tug  ▼. 
Wofnuva  (Ex.  Ch.),  27  Law  J.  Rep.  (v.a.)  G.P. 
222;  6  Com.  ^,  Rep.  N.S.  578 :  affirming  the  judg^ 
ment  below,  26  Law  J.  Rep.  (ir.8.)  C.P.  263; 
2  Com.  R  Rep.  N.S.  740. 

The  plaintiff,  a  child  of  five  years  old,  was  under 
the  care  of  his  grandmother,  who  purchased  a  ticket 
for  him,  and  another  for  herself,  to  go  from  A  to  B 
on  the  defendants*  railway.  While  crossing  the 
line  at  A  to  be  ready  for  their  train  they  were  both 
knocked  down  and  injured  by  another  train.  The 
accident  was  pifllly  owing  to  the  defendants'  negli- 
gence, and  partly  to  such  negligence  on  the  part  of 
the  grandmother  as  would  disentitle  her  to  recover 
damages  f^om  the  defendants  for  the  injury  : — Held, 
that  the  plaintiff  not  being  able  to  take  care  of  him- 
self, and  being  under  his  grand motherls  care,  there 
was  such  an  identification  between  the  grandmother 
and  the  plaintiff,  that,  by  reason  of  her  negligence, 
the  plaintiff  was  unable  to  maintain  an  action  for 
the  injury  to  himself.  WcaU  v.  iSkt  Notih-JBaatem 
RaU,  Co.  (Ex.  Ch.),  28  Law  J.  Rep.  (h.b.)  Q.B. 
258;  £.  B.  &  E.  719. 

(H)  Neoligbncb  of  Railway  and  othbb  Publio 

BODIBS  IN    TBB    CONSTBUCTION    OR  MaN- 

aoement  of  works  undbb  statutable 
Powers. 

A  waterworks  company,  pursuant  to  the  statute 
incorporating  them,  laid  down  main  pipes  at  the 
prescribed  depth  below  the  surfieice  of  the  street  and 
placed  in  them  proper  fire-plugs  as  required.  By  a 
fh)st  of  a  severity  rarely  felt  in  England  a  fire-plug 
which  had  resisted  the  frost  for  twenty- five  years  was 
forced  out  and  the  water  escaped  from  the  main, 
but  owing  to  the  stopper  above  the  plug  being 
covered  with  ice  and  snow,  the  water  could  not  rise 
to  the  surface,  but  was  forced  through  the  brickwork 


round  the  neck  of  the  main  and  made  its  way  into 
the  plaintiffs  cellar,  where  it  did  damage: — Held, 
that  the  company  were  not  liable,  since  the  aeddent 
arose  from  a  f^ost  of  extrsordinaiy  severity,  the 
effects  of  which  the  company  could  not  fbresee  or 
be  expected  to  guard  against,  and,  consequently, 
that  there  was  no  ncglisenoe  on  their  part.  Blyik 
▼.  ikt  Birmimgluim  Watenporkt  Co.,  25  Law  J. 
Rep.  (n.8.)  Exch.  212;  11  Exch.  Rep.  781. 

Where  an  action  cannot  be  maintained  against  a 
party  unless  there  has  been  penonal  negligence  on 
his  part,  it  is  not  enough  to  shew  that  he  has  ordered 
work  to  be  done,  not  necessarily  amounting  to  any 
nuisance  nor  causing  any  injury,  but  in  the  couiae 
of  which  an  injury  is  accidentally  inflicted,  although 
it  appears  that  he  did  not  give  any  special  direction 
to  i^opt  a  particular  precaution  which  might  have 
prevented  it;  for  it  must  be  taken  that  he  gave 
general  directions  to  do  the  work  in  a  proper  man- 
ner, and  to  adopt  all  proper  precautions;  ^nd  the 
neglect  of  any  such  precaution,  even  sssuming  it  to 
be  negligence  which  might,  under  ordinary  circum- 
stances, render  the  employer  legally  liable,  is  not  his 
perBonal  negligence,  so  that  he  would  not  be  liable 
in  an  action  for  an  injury  sustained  in  such  a  case 
by  one  of  his  own  workmen,  or  in  a  case  in  which  a 
statutable  defence  was  raised  on  the  ground  that  there 
was  no  negligence  on  the  part  of  the  defendant 
**  otherwise  than  by  his  servants  or  workmen.^  8caU 
V.  the  Maywr,  <i*c.  of  M<mckaUr^  26  Law  J.  Rep. 
(n.s.)  Exch.  182. 

The  corporation  of  a  town  were  authorized  by 
statute  to  carry  on  gas-works  to  light  the  town.  The 
profits  were  to  go,  part  in  improving  the  town  and 
part  in  reducing  the  waterrates: — Held,  that  the 
corporation  were  bound  to  make  compensation  for  an 
injury  arising  from  tlie  negligence  of  their  servants 
in  laying  down  gas- pipes.  SeoU  v.  ikt  Mayor,  <fec.  of 
Momehuter  (Ex.  Ch.),  26  Law  J.  Rep.  (n.b.)  Exch. 
406 ;  2  Huri.  &  N.  204 :  affirming  the  judgment 
below,  1  Hurl.  &  N.  59. 

Where  there  were  on  the  platform  of  a  railway 
station  two  doors,  one  of  which  was  marked  **  For 
gentlemen/*  and  had  a  light  over  it,  and  led  to  an 
urinary,  and  the  other  was  inscribed  *'  Lamp-room,^ 
and  was  open,  and  had  steps  downwards  inside,  and 
no  lamp  over  it;  and  the  plaintiff,  who  could  not 
read,  after  asking  his  way  to  the  urinary,  of  a  stranger, 
went  in  a  hurry  through  the  door  of  the  lamp-room, 
and  fell  down  the  stairs  and  suffered  injury  thereby, 
— Held,  in  an  action  against  the  railway  company 
for  negligence,  that  the  plaintiff  was  properly  non- 
suited, there  being  no  evidence  to  go  to  the  jury  to 
shew  that  the  steps  were  more  than  ordinarily  dan- 
gerous, or  that  the  property  of  the  defendants  was 
so  arranged  as  to  be  likely  to  produce  danger. 
Tootity  V.  Iht  Zom^oM,  Brighton  and  Souih-Coaai 
BaU.  Co.,  27  Law  J.  Rep.  (n.s.)  C.P.  3d;  nom. 
Toomey  v.  Iht  London,  Brighton  and  Sauih-Coaat 
BaU.  Co.,  3  Com.  B.  Rep.  N.S.  146. 

A  declaration  slated,  that  the  defendants  were 
possessed  of  a  railway  and  station  and  yard  adjoin- 
ing, through  which  cattle  carried  by  the  rail- 
way to  the  station  were  obliged  to  pass  in  going 
from  the  station  to  a  highway,  and  that  by  reason 
of  the  premiws  the  defendants  were  bound  to  main- 
tain good  and  sufficient  fences  between  the  railway 
and  the  yard,  so  as  to  prevent  cattle  lawfully  in 
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the  yard  from  itnying  on  the  railway.  *  Breach, 
that  they  did  not  maintain  such  fences,  whereby  the 
plaintiff  1b  bull  was  killed : — Held,  that  there  was  no 
SDch  liability  to  fence  as  alleged,  and,  therefore,  that 
the  declaration  was  bad.  Roberit  ▼.  t^  (Trectf 
WetUm  Rail.  Co,,  27  Law  J.  Rep.  (h.b.)  C.P. 
266;  4  Com.  fi.  Rep.  N.S.  506. 

The  trustees  of  the  Liverpool  Docks,  a  corporate 
body,  are,  under  certain  acts  of  parliament,  empow- 
ered to  nise  and  were  possessed  of  funds  applicable 
to  maintaining,  cleansing,  and  preserving  the  docks; 
but  the  carrying  into  execution  the  powers  and 
authorities  given  by  the  acts  and  the  management 
and  conduct  of  the  estate  and  interest  of  the  trustees 
are  vested  in  a  committee  of  persons  called  "  The 
Committee  for  the  Affairs  of  the  Estates  of  the 
Trustees  of  the  Liverpool  Docks"  : — Held,  that  the 
trustees  were  not  liable  to  an  action  to  recover 
damages  sustained  by  a  vessel  entering  the  dock,  in 
consequence  of  its  striking  against  and  becoming 
imbedded  in  mud,  alleged  to  be  remaining  there 
through  the  negligence  of  the  trustees,  and  the  docks 
being  in  an  unfit  state  to  be  navigated  and  used  by 
vessels  in  consequence  of  the  want  of  necessary  and 
reasonable  cleansing;  the  case  being  governed  by 
that  of  Metcalfe  v.  Hetk^rimgUm,  Oibba  ▼.  the 
Trutteei  of  Liverpool  Docka,  26  Law  J.  Rep.  (n.s.) 
Ezch.  109;  1  Hurl.  &  N.  489. 

Where  a  work  of  a  public  character  (as  a  canal) 
has  been  constructed  under  the  authority  of  an  act 
of  parliament,  a  right  of  action  for  an  injury  not 
occasioned  wilfully,  nor  by  an  act  necessarily  causing 
it,  but  arising  from  the  user  of  the  work  (as,  for 
instance,  through  the  overflow  of  the  water  in  the 
canal,)  must  be  founded  on  negligence;  and  negli* 
gence  is  of  the  essence  of  the  action;  and  although 
&e  jury  have  given  a  general  verdict  for  the  plain- 
tiff,  and  it  has  been  proved  that  the  proximate  cause 
of  the  injury  was  an  act  of  the  defendants*  servants 
(as  raising  a  flood-gate) ;  yet,  if  it  is  doubtftil  whe- 
ther that  act  necessarily  must  have  caused  the 
injury,  and  the  jury  also  find  that  there  was  no  neg- 
ligence, the  verdict  will  be  entered  for  the  defra- 
dants.  WkUdwuae  v.  (Ke  Bimmgham  Canal  Co., 
27  Law  J.  Rep.  (n.8.)  Exch.  25. 

Assuming  it  is  primd  faeie  evidence  of  negligence 
in  a  railway  company  that  a  train  has  got  off  the 
line,  such  evidence  is  entirely  rebutted  by  proof  that 
the  accident  arose  from  the  wilful  and  wrongftil  act 
of  a  stnmger.  Latch  v.  the  Rtm/ner  RaU.  Co.,  27 
Law  J.  Rep.  (n.s.)  Exch.  165. 

Although,  where  statutable  powers  are  conferred, 
and  exenniMd  merely  for  the  public  benefit,  and  in 
the  dischaige  of  public  duties,  the  persons  so  exer- 
cising them  being  in  the  position  of  trustees  for  the 
public  interest,  may  not  be  liable  for  injuries  thereby 
occasioned ;  yet  where  such  powers  are  conferred  on 
parties  partly  for  their  own  benefit,  and  exercised 
for  their  own  profit,  such  parties  are  answerable  for 
injuries  occasioned  by  their  careless  exercise  of  the 
powers  so  conferred.  Mamley  v.  the  St.  Hden^e 
Canal  and  Rail.  Co.,  27  Law  J.  Rep.  (h.s.)  Exch. 
159 ;  2  Hurl.  &  N.  840. 

Thus,  where  a  canal  company  are  empowered  by 
private  act  of  parliament  to  intersect  highways,  and 
to  construct  bridges  to  connect  the  intercepted  por- 
tions, and  the  canal  and  bridges  are  vested  in  them 
as  proprietors,  and  they  are  enabled  to  take  tolls 
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fkom  boats  passing  the  bridges,  and  they  erect  swings 
bridges,  which  the  boatmen  are  entitled  to  open  for 
the  purpose  of  passing,  and  which,  when  opened, 
leave  the  edge  of  the  canal  unprotected,  and  there  is 
not  suflScient  light  or  other  means  of  preventing  acci- 
dents, and  the  consequence  is  that,  while  the  bridge 
is  lawfully  opened  at  night-time,  a  person  fidls  into 
the  canal  without  any  fault  on  his  part,  the  com- 
pany will  be  liable  to  an  action.     Ibid. 

SenMe — it  would  be  otherwise,  if  the  boatmen, 
after  having  passed,  had  wrongfully  left  the  bridge 
open  at  the  time  of  the  accident     Ibid. 

Where  a  workman  in  the  employ  of  one  railway 
company  was  engaged  in  repairing  their  carriages  upon 
a  "  siding  **  belonging  to  another  company,  but  in  the 
joint  occupation  of  both  companies,  and  he  was  placed 
between  carriages,  so  that  he  could  not  see  what  might 
be  coming,  and  was  necessarily  making  a  noise  at  his 
work,  so  that  he  could  not  hear,  and  an  engine 
belonging  to  the  other  company  came  up  into  the 
siding  and  drove  the  carriagea  together,  so  that  he 
was  crushed  between  them  and  killed,  and  the  jury 
found  that  the  company  to  whom  the  engine  be- 
longed were  guilty  of  negligence,  by  reason  that  their 
rails  were  defective,  and  diat  neither  the  deceased 
nor  his  fellow  servants  were  so, — Held,  that  his 
representative  could  maintain  an  action  ajniinst  that 
company  for  compensation  under  Lord  Campbells 
Act  Voae  v.  the  Lancaahire  and  Torhahire  Rail. 
Co.,  27  Law  J.  Rep.  (h.b.)  Exch.  249;  2  HurL  ^ 
N.  728. 

A  declaration  alleged,  in  the  first  count,  that  the 
trustees,  the  proprietors  of  a  certain  dock,  were  enti- 
tled to  receive  tolls;  that  it  was  their  duty  to  apply 
the  tolls  (among  other  purpose*)  in  cleansing  the 
dock,  so  that  it  diould  be  in  a  fit  state  for  vessels  to 
enter;  that  the  funds  in  the  defendants'  hands  arising 
from  the  tolls  were  sufiicient  for  the  purpose  of 
cleansing  the  dock,  as  well  as  of  discharging  all  other 
liabilities  and  incumbrances  on  them  ;  that  the 
defendants  did  not  take  ressonabie  or  any  care  about 
cleansing  the  dock,  so  that  the  plaintiff  *s  vessel 
struck  on  the  mud  at  the  entrance  of  the  dock  and 
was  injured.  The  second  count  charged  that  the 
defendants,  knowing  that  the  dock  and  the  entrance 
to  it  were,  by  reason  of  the  accumulated  mud,  in  an 
unfit  state  to  be  used  by  vessels,  did  not  take  any 
care  to  put  the  same  into  a  fit  state,  but  negligently 
permitted  the  dock  and  the  entrance  to  continue  in 
such  unfit  state  for  want  of  reasonable  cleansing, 
while  they  were,  by  the  defendants*  permission,  used 
by  vessels^  and  that  the  plaintiff  Is  vessel,  endeavour- 
ing to  enter  the  dock,  struck  the  mud  and  was 
damaged: — Held,  as  the  defendants  knew  that  the 
dock  was  in  an  unsafe  state,  and  as  they  had  suffi- 
cient funds  to  cleanse  it,  that  probably  it  was  their 
positive  duty  to  cleanse  it,  and  that  they  had  no 
longer  any  discretion  to  allow  it  to  remain  as  it  was; 
but  that,  at  all  events,  if  they  had  a  discretion  to 
leave  the  dock  in  its  dangerous  condition,  it  was 
their  bounden  duty  to  have  closed  it  to  the  public, 
and  not  to  have  invited  the  plaintiff *s  vessel  to  run 
into  danger,  by  holding  out  that  any  vessel  might 
enter  the  dock  on  payment  of  tolls ;  and  that  the 
defendants  were  liable  for  the  injury,  although  they 
received  the  tolls  only  as  trustees,  without  any  bene- 
ficial interest  in  them.  Oibbe  v.  the  Trustees  of  the 
Liverpool  Dock  (Ex.  Ch.),  27  Law  J.  Rep.  (n.s.) 
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Exch.  321 ;  8  Hurl.  &  X.  1^4 :  ravening  the  judg- 
ment below,  26  Law  J.  Rep.  (n.s.)  Exch.  109;  1 
Hurl.  &  N.  439. 

The  trustees  of  a  dock  were  sued  for  injury  to  a 
▼eHsel,  on  the  ground  that,  knowing  that  the  dock 
and  the  entrance  thereto  were,  by  reason  of  a  bank 
or  accumulations  of  mud,  in  an  unfit  state  to  be 
navigated  Hnd  used,  they  suffered  the  same  to  con> 
tinue  in  such  state  so  that  the  vessel,  in  entering  the 
doi-k,  struck  against  and  became  imbedded  in  the 
mud.  I'he  defendants  denied  this,  ascribing  the 
injury  to  anotht-r  cause,  and  the  witnesses  on  both 
ndes  appeared  to  agree  that  if  the  mud  bank  had 
existed  as  alleged  it  must  have  been  seen  by  the 
defendants*  servants.  The  Judge  was  not  asked  by 
the  defendants*  counsel  in  his  summing  up  to  leave 
specifically  to  the  jury  the  question  of  their  hnaw- 
ledge  of  its  existence,  and  he  left  to  the  jury  in  sub- 
stance the  question  whether  the  bank  had  existed  as 
alleged  by  the  witnesses  on  one  side,  and  denied  on 
the  other.  The  jury  found  for  the  plaintiff,  adding 
that  the  injury  had  not  arisen  from  the  cause  to 
which  it  was  attributed  by  the  defendants : — Held, 
that  there  had  been  no  misdirection,  and  that  the 
verdict  wns  not  had.  Gilht  v.  (he  Trustees  of  the 
Liverpool  Dock,  28  Law  J.  Rep.  (n.s.)  Exch.  67, 

Commissioners  acting  under  statutable  powers  are 
liable  for  injuries  arising  from  the  execution  of  works 
which  they  order,  and  which  are  defective  in  proper 
precautions  against  danger.  Thus,  where  a  local 
board  of  health  had  ordered  new  sewers  to  be  con- 
structed under  a  contract  and  plans  which  did  not 
provide  for  a  **  penstock  **  or  flap,  necessary  to  pre- 
vent the  plaintiffs  premises  from  being  flooded,  and 
the  conoequence  was  that  the  premises  were  flooded 
with  sewerage, — Held,  that  the  Commissioners  were 
liable  to  be  sued  for  negligence,  and  that  they  were 
properly  sued  in  the  name  of  their  clerk.  Ruck  ▼. 
Williams,  27  Law  J.  Rep.  (n.8.)  Exch.  857;  3 
Hurl.  &  N.  308. 

In  an  action  hy  a  passenger  agninst  a  railway 
company,  for  an  injury  sustained  while  travelling  on 
their  line,  the  declaration  complaining  thatth^y  kept 
and  maintained  their  line  in  an  insecure  state,  the 
evidence  being,  that  the  embankment  ran  through  a 
country  subject  to  floods,  and  had  five  years  ago 
been  constructed  of  Mindy  soil,  with  insufficient  cul- 
verts to  carry  off  water;  that  an  extraordinary  fall 
of  r^n  had  caused  a  flood,  which  had  washed  away 
the  soil,  or  part  of  the  embankment,  leaving  the 
**  sleepers**  unsupported,  so  that  the  earth  gave  way, 
and  the  train,  an  express  train,  passing  over  it  at 
night,  at  the  ordinary  express  rate,  went  off  the  line; 
there  being  no  evidence  that  the  water  was  seen  on 
the  line,  or  that  there  had  been  anything  to  indicate 
danger,  and  no  engineer  or  skilled  witness  having 
been  called  to  prove  that  the  nature  of  the  soil  of  the 
embankment  was  such  that  water  would  wash  it 
away  in  ordinary  floods, — Held,  that  although  the 
evidence  as  to  the  construction  and  condition  of  the 
line,  at  the  time  of  the  accident,  and  of  the  rate  of 
speed  at  which  the  trains  had  been  going  had  been 
properly  admitted,  iis  these  were  circumstances  which 
mit;ht  have  shewn  negligence,  if  it  had  been  proved 
that  the  line  was  known  or  ought  to  have  been 
known  to  be  in  an  insecure  state,  yet  that  as  there 
was  nothing  to  shew  that  it  was  so  known,  there  was 
no  evidence  of  negligence,  or  so  little  that  the  verdict 


was  against  the  weight  of  evidence.  Wiiken  v.  the 
North  Kent  Rail.  Ck>,,  27  Law  J.  Rep.  <■.&)  Exch. 
417. 

An  action  will  lie  against  a  local  board  of  health 
of  a  corporate  district,  under  the  11  &  12  Vict  c  68, 
as  a  body,  for  negligently  carrying  out  works  within 
their  powers  so  as  to  cause  injury  to  any  person,  e.  ff. 
for  so  negligently  and  improperly  constructing  a 
sewer  as  t-o  cause  a  nuisance  hy  its  discharge.  Semhle 
— that  an  injury  so  caused  cannot  be  compenasated 
under  section  144.  as  "damage  sustained  by  reason 
of  the  exercise  of  the  powers  of  the  act.**  The  Com^ 
pany  of  Proprietors  of  the  Southampton  and  /te&m 
Floating  Bridge  and  Roads  v.  the  Local  Board  of 
Health  of  Southampton,  28  Law  J.  Rep.  (N..«.)Q.B. 
41. 

Where  the  defendants*  line  of  railway  passed  on 
an  embankment  by  the  side  of  the  p]aintifl^*s  wood, 
in  which  there  was  growing  dry  grass  of  a  very  com- 
bustible character;  and  sparks  from  the  defendants* 
engine  set  fire  to  the  wood,  either  by  setting  light  to 
the  grass  on  their  own  land,  which  was  also  dry  and 
easily  ignited,  or  by  the  sparks  falling  on  the  piain- 
tiiPs  wood  in  the  first  instance,  and  the  occurrence 
was  not  accidental,  but  in  dry  weather  continual  or 
occasional,  and  naturally  arose  from  the  use  of  the 
engine,  —  Held,  that  though  the  defendants  had 
adopted  every  possible  precaution  to  prevent  the 
mischief,  they  were  liable  foit  it,  the  jury  having 
found  them  guilty  of  nei<ligence.  Vaughan  v.  the  Taff 
Vale  Rail.  Co.,  28  Law  J.  Rep.  (n.b.)  Exch.  41;  3 
HurL  &  N.  743. 

The  defendants  had  undertaken  to  convey  a  pas- 
senger to  Carlisle.  Their  line  ended  at  Mary  port, 
and  their  train,  on  arriving  there,  came  into  collision 
with  some  coal-waggons,  owing  to  the  careless  manage- 
ment of  a  ** switch."  The  station  belonged  to  an- 
other company,  and  the  defemlauts  paid  rent  fbr 
the  u»e  of  it  with  the  **  switch.**  The  "  siding"  on 
which  the  waggons  were,  and  which  the  "switch** 
worked,  was  for  the  traffic  of  the  defendants.  The 
"switch"  was  self-acting,  and  there  was  no  one  in 
charge  of  it;  but  the  defendants  had  a  servant  of 
theirs  close  by,  for  the  purpose  of  looking  after  some 
gates,  and  he  could,  and  sometintes  did,  see  if  the 
"  switch  **  was  working  rightly.  The  passenger  being 
killed  in  consequence  of  the  collision,  and  the  jury 
having  found  the  defendants  guilty  of  n^ligence, — 
Held,  that  there  was  evidi^nce  to  sustain  that  verdict; 
and  semble,  that  even  had  the  negligence  been  tliat 
of  the  other  company,  the  defendants  would  have 
been  liable.  Birhett  v.  the  Whitehaven  Junction 
Rail.  Co.,  28  Law  J.  Rep.  (hs.)  Exch.  848;  4 
Hurl.  &  N.  730. 

The  defendants,  a  railway  company,  were  owners 
of  a  tramway,  which  ran  for  some  distance  paralltrl 
to  their  line,  being  separated  from  it  by  a  fence, 
which  was  also  their  property,  down  to  a  point  whete 
the  tramway  crossed  the  railway;  at  this  point  the 
defendants  had  placed  gates  which  could  be  shut,  so 
as  to  separate  Uie  tramway  from  the  railway,  but 
which,  according  to  the  plaintiff *b  evidence,  never 
were  shut.  The  plaintiff  was  licensed  by  the  defen- 
dants, on  payment  of  toll,  to  use  the  tramway  with 
trucks  and  horses,  and,  while  so  using  it,  one  of  his 
horses,  alarmed  at  an  approaching  train,  swerved 
from  the  tramway  through  one  of  the  open  gates  on 
to  the  railway,  and  was  killed  by  the  engine.    In  an 
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aetion  to  recoTer  f<v  the  lorn  of  the  horse,  the  jury 
found  that  there  was  no  negligence  on  the  part  of  the 
plaintiff,  hut  that  the  defendants  were  negligent  in 
leaving  the  gate  open: — Held,  per  WiUiamt,  J.  and 
ByUs,  J.  (dimmtietUe  Erie,  CJ.)  that  the  plaintiff, 
who  used  the  tramroad  on  payment  of  toll,  had  a 
right  to  expect,  and  that  a  duty  thereupon  arose  on 
the  part  of  the  defendants,  as  owners  of  the  tram- 
road  and  recipients  of  the  tolls,  to  employ  ordinary 
care  and  diligence  in  the  management  of  the  gates, 
and  that  for  the  loss  occasioned  to  the  plaintiff  by 
their  neglect  of  that  duty  they  were  liable.  Held, 
per  Erie,  OJ ,  WUUamt.  /.  and  ByleM,  J. ,  that  the  sta- 
tute 8  &  9  Vict.  c.  20.  s.  68,  which  imposes  on  railway 
companies  the  obligation  to  fence  as  against  adjoining 
owners,  did  not  apply  to  a  case  like  the  present, 
where  the  adjoining  land  belonged  to  the  company. 
MwfiXL  ▼.  iktSovdh  Wales  BaU.  Co.,  29  Law  J.  Rep. 
(n.8.)  C.P.  815;  8  Com.  B.  Rep.  N.S.  625. 

The  plaintiff  being  at  a  railway  station  in  the  day- 
light, with  a  crowd  of  peraons,  awaiting  the  arrival  of 
a  train,  caught  his  foot  against  the  edge  of  a  weighing- 
machine,  the  base  of  which  was  raised  a  few  inches 
above  the  level  of  the  plntform,  and,  falling,  broke 
his  knee-cap.  The  machine  was  of  a  description  in 
use  at  railway  stations,  and  was  in  its  usual  place, 
adjoining  the  end  of  a  counter  on  which  paaseiigen* 
luggage  WHS  placed  on  the  arrival  of  trainti,  and  was 
used  for  weighing  luggage: — Held,  that  there  was  no 
evidence  of  negli(;ence  to  go  to  the  jury.  Common 
y  the  Etuteni  Counties  Rail.  Co.,  29  Law  J.  Rep. 
(U.S.)  Exch.  94;  4  Hurl.  &  N.  781. 

A  railway  company  are  not  responnble  for  an 
accidental  fire  caused  by  a  Ppark  falling  fVom  one  of 
their  engines  upon  premises  adjoining  the  railway,  if 
they  have  taken  every  precaution  that  science  can 
suggest  to  prevent  injury.  They  are  not  liable 
unless  they  are  guilty  of  some  negligence  in  fact; 
and  negligence  cannot  be  implied  from  the  mere 
employment  of  locomotive  engines,  ns  the  use  of 
them  is  expresslv  permitted  hv  the  li^slature. 
Vaughan  v.  the  Taff  Vale  Rail.' Co.  (Ex.  Ch.),  29 
Law  J.  Rep.  (ir.s )  Exch.  247;  5  Hurl.  &  N.  679. 

(I)  Liability  or  Mastbrs  to  Sbryants  and 

GUKSTfl. 

Where  an  injury  happens  to  a  servant  while  in  the 
actual  tise  of  an  instrument,  engine  or  machine,  in 
the  coifrse  of  his  employment,  of  the  nature  of  which 
he  is  as  much  aware  as  his  master,  and  the  use  of 
which  is,  therefore,  the  proximate  cause  of  the  injury, 
he  cannot,  at  all  events  if  the  evidence  is  consistent 
with  his  own  negligence  in  the  use  of  it  being  the 
real  cause,  nor  in  case  of  his  dying  from  the  injury 
can  his  representative,  under  Lord  Campbell^s  Act 
(9  ft  10  Vict  c.  93),  recover  against  his  master, 
there  being  no  evidence  that  the  injury  arose  through 
the  personal  negligence  of  the  master.  Nor  is  it 
any  evidence  of  such  personal  negligence  of  the 
master  that  he  has  in  use  in  his  works  an  engine  or 
machine  less  safe  than  some  other  which  is  in  general 
use.  />ynef»v.Zeadl.26LawJ.Rep.(N.s.)Exch.221. 

'Therefore,  where  a  labourer  was  killed  through 
the  fall  of  a  weight  which  he  was  raising  by  means 
of  an  engine  to  which  he  attached  it  by  fastening  on 
to  it  a  clip,  and  the  clip  had  slipped  off  it,  it  was 
held  that  there  was  no  case  to  go  to  the  jury  in  an 
action   by   his   representative  against    the    mnt<ter, 


although  it  appeared  that  another  and  safer  mode  of 
raising  the  weights  was  usual,  and  had  been  discarded 
by  the  orders  of  the  defendant.     Ibid. 

The  declaration  alleged  that  the  plaintiff  was  law- 
fully in  the  defendant's  house  as  a  visitor,  by  his 
invitation,  and  that,  for  the  purpose  of  leaving  the 
house,  the  plaintiff,  with  the  defendant's  permission 
and  knowledge,  opened  a  glass  door  of  the  defen- 
dant's, which  it  was  necessary  to  open,  and  that  by 
the  carelessness,  n^ligence,  and  default  of  the  defen- 
dant the  door  was  in  an  insecure  and  dangerous  con- 
dition, and  unfit  to  be  opened,  by  reason  whereof 
and  of  the  carelessness,  negligence,  default  and  im- 
proper conduct  of  the  defendant  a  piece  of  glass  fell 
from  the  door  upon  the  plaintiff, and  injured  him: — 
Held,  on  demurrer,  that  the  declaration  disclosed  no 
cause  of  action.  S(Wiikeoie  v.  Stanley,  25  Law  J. 
Rep.  (ir.8.)  Exch.  339;  1  Hurl.  &  N.  247. 

(K)  Liability  of  Owkbrs  and  Oooupibrb  foe 
Statb  of  theib  Pbihisbs. 

Declaration,  by  the  plaintiff,  as  the  administrator 
of  his  deceased  wife,  suing  for  his  own  benefit  as 
husband,  and  cliiming  damages,  that  the  defendant 
was  in  the  occupation  of  an  ofBceanri  pas-tage  loading 
thereto  from  the  Htreet,  used  by  him  for  the  reception 
of  customers  and  others  on  business;  that  the  passage 
was  the  ordinary  means  of  ingress  and  egress  between 
the  ofRce  and  street;  that  the  defendant  negligently 
permitted  a  trap-door  in  the  passage  to  remain  open 
without  being  properly  guarded  and  lighted,  and  that 
the  deceased,  having  been  to  the  office  as  a  customer, 
was  lawfully  passing  out  by  the  passage,  and,  through 
the  said  negligence  of  the  defendant,  fell  through  the 
hole  of  the  trap-door  and  was  killed  :-rHeld,  first, 
that  it  was  not  neceosary  to  disclose  or  allege  any 
pecuniary  damage  suffered  by  the  plaintiff,  beyond 
the  mere  claim,  in  a  declaration  under  the  9  &  10 
Vict.  c.  98.  Secondly,  that  a  good  cause  of  action 
against  the  defendant  was  disclosed  on  the  facts 
stated.  Chapman  v.  RothweU,  27  Law  J.  Rep. 
(N.S.)  Q.B.  315;  E.  B.  &  E.  168. 

On  a  private  road  leading  to  a  county  lunatio 
asylum,  along  which  persons  had  been  accustomed 
to  pass  by  the  leave  of  the  owners,  and  were  likely 
to  continue  to  pass,  the  defendant,  being  about  to 
build,  received  leave  to  place  matorials,  and  in  pur- 
suance thereof  placed  his  materials  in  such  a  way  as 
to  obstruct  the  road  and  to  make  it  dangerous  to 
persons  using  it,  and  did  not  give  notice  to  such  per- 
sons by  signal  or  otherwise.  An  injury  having  l>een 
caused  thereby  to  the  horse  of  the  plaintiff  while 
lawfully  ut*ing' the  road, —  Held,  that  the  defendant 
was  liable  to  an  action  by  the  plaintiff  for  the  injury 
sustained.  Held,  also,  that  it  was  not  neccwary  to 
aver  in  the  declaration  that  the  materials  were  so 
placed  by  the  defendant  without  the  permission  of 
the  owners  and  occupiers  of  the  soil,  as  such  allega- 
tirm  would  raise  an  immaterial  iiwue.  Corhp  v.  HUl, 
27  Law  J.  Rep.  (n.8.)  C.P.  318;  4  Com.  B.  Rep. 
N.S.  656. 

The  owner  or  occupier  of  land,  along  which  there 
is  a  right  of  way,  leaving  unprotected  an  excavation 
or  reservoir  of  water,  is  not  liable  ft)r  the  injury  or 
death  of  a  person  falling  into  it  in  the  dark,  in  con- 
sequence  of  his  strnung  out  of  the  way  by  mistake. 
Hardcasde  v.  the  South  Yorkshire  Rail.  Co.,  28  Law 
J.  Rep.  (N.S.)  Exch.  139;  4  Huri.  &.  N.  67. 
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NEGLIGENCE— NUISANCE. 


A  declaiation  alleged  that  the  defendants  were 
teieed  in  fee  of  wnste  land,  and,  before  the  grieTance 
alleged, a  quarry  had  been  opened  on  the  land,  which 
was  worked  by  leave  of  the  defendants,  who  received 
a  royalty;  that  the  waste  was  open  to  the  public,  and 
all  pemns  having  occasion  to  croM  it  had  been  used 
to  croM  it  with  the  licence  of  the  owners ;  that  the 
quarry  was  situate  near  to  and  between  two  public 
highways  leading  over  the  waste,  and  was  dangerous 
to  persons  who  might  accidentally  deviate,  or  have 
occasion  to  cross  the  waste,  for  the  purpose  of  cross- 
ing from  one  road  to  the  other;  that  the  defendants, 
well  knowing  the  premises,  left  the  quarry  unfenced, 
and  the  plaintiff,  having  occasion  at  night  to  cross 
the  waste  to  get  from  one  of  the  roads  into  the  other, 
and  not  being  aware  of  the  existence  of  the  quarry, 
fell  into  it  and  was  injured: — Held,  on  demurrer, 
that  the  declaration  disclosed  no  cause  of  action. 
ff<mn$eU  v.  Smyth,  29  Law  J.  Rep.  (n.8.)  C.P.  203; 
7  Com.  fi.  Rep.  N.S.  731. 


NIGHT  POACHING. 

To  support  an  indictment  chaiging  a  man,  with 
others  to  the  number  of  three,  with  being  unlawfully 
on  land  for  the  purpose  of  taking  game  armed  by 
night,  it  is  not  necesnry  to  give  dir^  evidence  that 
the  men  were  on  the  land  without  the  permission  of 
the  occupier  or  landlord ;  but  the  jury  may  infer 
that  they  were  there  unlawfully  from  their  conduct 
and  other  circumstances.  STie  Queen  v.  Wood,  25 
'    Law  J.  Rep.  (n.&)  M.C.  96 ;  1  Dears.  &  B.  1. 


NUISANCE. 

[The  Smoke  Nuisance  Abatement  (Metropolis) 
Act,  1853,  amended  by  19  &  20  Vict  c.  107.~BeU 
ter  ProYision  for  the  Removal  of  Nuisances,  Regu- 
lation of  Lodging  Houses,  and  the  Health  of  Towns 
in  Scotland,  made  by  Id  &  20  Vict,  c  103.— The 
Nuisance  arising  from  the  Smoke  of  Furnaces  in 
Scotland  abated  by  20  &  21  Vict.  c.  73.— The  Acts 
for  the  Removal  of  Nuisances  and  the  Prevention 
of  Diseases,  amended  by  23  &  24  Vict.  c.  77.] 

(A)   AOTIOX  TOR. 

(a)  By  Revernoner. 

{bS  OhetrucHon  to  Right  ofWay, 

(c)  Lawful  Trade  carried  on  in  Proper 

Place, 

(d)  Effect  of  Acquietcenee, 

(B)  Rbmoyal  or. 

(a)  Povferi  and  Jurisdiction  of  Local  Af/h 

thority, 
(h)  Order  to  Abate:  Enforcing, 

(c)  Validity  of  By-law  for, 

(d)  Smoke  Nuisance. 

(C)  Ihdictabli  at  Commoh  Law. 


(A)   AOTION  FOR. 

(a)  By  Reversioner, 

In  an  action  by  a  reversioner  for  damage  done  to 
the  reversion,  by  cutting  off  the  eaves  of  a  building 
belonging  to  him,  and  by  erecting  a  wall  with  a  drip 
over  his  premises,— Held,  that  as  there  might  be  re- 


peated actions  for  contimung  the  nninnee,  eridenet 
tendered  at  the  trial  of  the  first  action,  for  the  pur- 
pose of  shewing  the  diminution  in  the  saleable  value 
of  the  premises,  was  properly  rejected.  BathiskUl 
V.  Reed,  25  Law  J.  Rep.  (v.b.)  C.P.  290;  18  Com. 
B.  Rep.  696. 

To  entitle  a  reversioner  to  maintain  an  action  fbr 
a  nuicance  whereby  his  reversion  is  injured,  the  injury 
must  be  shewn  to  be  of  such  a  permanent  nature  as 
to  affect  the  reversionary  interest ;  and,  therefore^ 
the  landlord  of  a  house  cannot  maintain  such  an 
action  for  alleged  injury  to  his  reversion  by  reason 
of  the  noiK  made  by  the  defendants  hammering  in 
adjoining  premises  during  the  tenancy,  although  less 
rent  was  paid  by  the  tenant  in  consequence  of  such 
noise.  Mvimfwd  v.  the  Oxford,  Worcester  and  Wa^ 
verhampton  Rail,  Co,,  25  Law  J.  Rep.  (vm.)  Exdi. 
265;  1  Hurl.  &  N.  84. 

To  entitle  a  reversioner  to  maintain  an  action  for 
an  injury  to  his  reversion,  the  injury  must  be  of  a 
permanent  character.  Simpsons, 8anage,2^  Law 
J.  Rep.  (ir.8.)  C.P.  50;  1  Com.  B.Rep.  N.S.  847. 

Making  fires  and  causing  smoke  to  issue  from  a 
chimney,  the  erection  of  the  chimney  itself  not  being 
a  nuisance  but  only  the  use  made  of  it,  is  not  ground 
for  an  action  by  the  reversioner  of  adjoining  premises, 
although  his  tenants  have  given  notice  to  quit  in  con- 
sequence, and  the  premises  would  sell  for  less  if  the 
nuisance  were  continued.     Ibid. 

(b)  C^ruction  of  Right  of  Way, 

To  a  declaration  complaining  of  trespasses  to  the 
plaintiff"  landing-stage  or  dummy,  the  same  being  a 
barge  moored  to  a  wharf  alongside  a  river,  thedefien- 
dant  pleaded  that  the  defendant  had  a  right  to  land 
at  a  quay  upon  the  banks  of  such  river,  which  was 
a  public  navigable  river,  and  that  the  plaintiffs  per- 
manently moored  their  dummy  there  so  as  to  obstruct 
and  prevent  the  defendant's  approach  to  the  quay, 
and  so  that  it  was  impossible  for  him  to  land  without 
passing  over  the  dummy;  and  thus  the  plea  justified 
passing  over  it  and  so  committing  the  trespasses  com- 
plained of,  doing  no  unnecessary  damage  to  the 
plaintifli  in  that  behalf: — Held,  a  good  plea,  as  the 
defendant  was,  under  the  above  circumstances,  justi- 
fied in  exercising  his  right  of  landing  by  so  passing 
over  the  dummy.  The  EatUm  OowUies  RaiL  Co, 
V.  Darhng,  28  Law  J.  Rep.  (n.&)  C.P.  202;  5  Com. 
B.  Rep.  N.S.  821. 

At  the  trial,  it  appeared,  that  the  defendant  com- 
mitted the  trespasses  of  landing  upon  the  dummy 
both  when  the  tide  was  so  high  that  but  fbr  the 
dummy  being  there  he  could  have  landed  at  the 
quay,  and  also  when  the  tide  was  so  low  that,  if  the 
dummy  had  not  been  there, he  could  not  have  landed : 
— Held,  that  the  plea  was  a  sufficient  answer  to  the 
declaration,  for  if  the  plaintifis  complained  of  tres- 
passes committed  upon  occasions  of  low  tide,  when 
the  dummy  did  not  interfere  with  the  right  to  land, 
they  ought  to  have  new  assigned  in  respect  of  such 
occasions.    Ibid* 

There  was  evidence  at  the  trial  of  a  custom  to 
justify  passing  over  a  barge  which,  when  alongside 
a  wharf  fbr  tiie  purpose  of  loading,  interfered  with 
another  vessel  having  a  right  also  to  load  or  unload 
at  such  wharf.  The  plaintifis*  dummy  was  a  covered 
baige  permanently  fixed  to  the  wharf  for  the  conve- 
nience of  passing  passengers  to  and  from  the  plain- 
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tiffs*  vends  at  an  j  slate  of  the  tide :— Held,  that  the 
custom  did  not  applj  to  the  case  of  such  dummy, 
and  that  the  evidence  did  not,  therefore,  support  a 
plea  justifying  under  such  custom  the  passing  over 
the  dummy.    Ibid. 

The  taking  up  the  pavement  and  digging  trenches 
in  the  roadway  and  footway  of  a  public  thoroughfare, 
in  order  to  Uy  down  service-pipes  for  the  supply  of 
gas  from  mains  to  private  house*,  are  not  acts  that 
can  be  justified  at  common  law,  as  done  in  the  exer- 
cise  of  the  right  of  every  occupier  of  a  house  to  make 
such  a  temporary  obstruction  of  the  highway  as  may 
be  necessarily  incidental  to  the  enjoyment  of  his 
property ;  and  a  householder  who  authorises  such 
acts,  and  they  who  do  them,  having  no  parliamentary 
powers  for  the  purpose,  are  liable  to  be  indicted  for 
a  nuisance.  Tke  Queen,  on  the  protecution  of  the 
Stoke  PenUm  and  Longton  Que  Co,  v.  Oie  L<mgton 
Oae  Co,  (LimUed),  29  Law  J.  Rep.  (n.8.)  M.C. 
118. 

(c)  Lonrftd  Trade  carried  on  in  Proper  Place. 

In  an  action  against  the  defendant  for  burning 
bricks  on  his  own  land  for  the  purpose  of  building 
houses  thereon,  near  to  the  plaintifTs  house,  and 
thereby  causing  noxious  vapours,  to  the  injury  of  the 
plaintiff's  premises,  the  Judge  told  the  jury  that 
"although  the  carrying  on  of  a  lawftil  trade  does 
annoy  another,  yet  an  action  does  not  lie  for  the 
reasonable  use  of  a  lawful  trade  in  a  convenient 
place" ;  and  he  left  it  to  them  to  say,  first,  whether 
the  pUoe  in  which  the  bricks  were  burnt  was  a 
proper  place^  and,  secondly,  if  it  was  not  a  proper 
place,  whether  the  plaintiff's  enjoyment  of  life  and 
property  was  thereby  rendered  uncomfortable: — 
Held,  a  right  direction.  Bole  v.  Borlow,  27  Law  J. 
Rep.  (n.8.)  C.P.  207;  4  Com.  B.  Rep.  N.S.  834: 
overruled  by  Baimford  v.  TWn^,  81  Law  J.  Rep. 
(n.8.)  Q.B.  286. 

(<Q  Effed  of  Acquieeeence  in  NuUance. 

If  works  likely  to  become  a  nuisance  are  erected, 
and  Sttbeequentiy  carried  on  without  any  objection, 
the  owners  of  adjoining  estates,  who  acquiesced  so 
long  as  no  perceptible  injury  was  sustained,  are  not 
precluded,  when  injury  arises,  fh>m  objecting  to  an 
extension  of  the  works,  or  from  pursuing  their  legal 
remedy  to  recover  damages  for  injury  sustained  by 
such  works;  and  when  an  action  has  been  brought, 
and  damages  recovered,  the  Court  will  not  restrain 
the  execution  to  obtain  payment  of  the  amount,  or 
prevent  the  phiintiff  in  the  action  Arom  taking  other 
proceedings  at  law.  BanhaH  v.  Houghton^  28  Law 
J.  Rep.  (>.8.)  Chanc  478;  27  Beav.  425. 

(B)  Rbmoyal  or. 
(a)  Powere  and  JuriedicOon  qf  Local  AiUhorUjf, 

An  extra-parochial  place  having  no  inhabitants  is 
within  section  6.  of  18  &  19  Vict,  c  121,  which 
enacts  that  such  places,  having  a  population  of  less 
than  200  persons,  shall,  for  the  purpose  of  the  act, 
be  attached  to  and  form  part  of  the  adjacent  place 
having  the  largest  common  boundary  with  them. 
The  Queen  v.  Ote,  28  Law  J.  Rep.  (N.s.)  Q.B.  298. 

The  proceeding  before  Justices  given  by  the  18  Sl 
19  Vict  c.  121.  s.  12,  for  the  removal  and  preven- 
tion of  nuisances,  is  confined  to  cases  where  the 


cause  and  effect  of  such  nuisances  exist  within  the 
area  of  the  jurisdiction  of  the  local  authority. 
Therefore,  where  I,  C  &  Co.,  brewers  at  R,  poured 
their  refuse  into  a  river  at  that  place,  and  the  con- 
sequential result  of  that  act  was  the  pollution  of  the 
water  of  the  river  at  D,  and  the  local  authority  for 
D  proceeded  before  the  Justices  for  the  abatement 
of  the  nuisance,  it  was  held,  that  as  the  cause  arose 
out  of  the  jurisdiction  of  the  local  authority,  the 
Justices  had  no  power  to  hear  and  determine  the 
question.  The  Queen  v.  Cotton,  28  Law  J.  Rep.  (n.s.) 
M.C.  22 ;  1  £  &  E.  203. 

The  drainage  of  two  houses  in  parish  P  was  ca> 
ried  by  a  covered  drain  into  an  open  ditch  in  parish 
H;  this  ditch,  being  a  nuisance,  was  made  into  a 
covered  sewer  by  the  '*  local  authority  "  of  H,  under 
the  Nuisances  Removal  Act,  1855 ;  and  they,  under 
section  22,  assessed,  amongst  othen^  the  two  houses 
in  P,  as  using  the  said  drain  orstructureso  made:— 
Held,  that  the  **  local  authority  "  has  no  power  to 
assess  property  out  of  the  limits  of  their  local  juris- 
diction. The  Queen  v.  Warner^  27  Law  J.  Rep. 
(ir.8.)  M.C.  144:  nom.  R.  v.  Tatham,  8  £.  &  B. 
915. 

Qtieare — whether  the  two  houses  used  the  struc- 
ture within  the  meaning  of  the  22nd  section,  as  they 
derived  no  benefit  from  the  covering  of  the  ditch, 
which  was  no  nuisance  to  them  when  open.    Ibid. 

(h)  Order  to  abate:  enforcing. 

The  18  &  19  Vict  c.  121.  s.  14,  which  imposes  a 
penalty  on  persons  on  whom  an  order  of  Justices 
has  been  made  under  that  act,  for  disobedience  of 
the  order,  and  authorises  the  local  authority  to  enter 
on  the  premises  to  which  the  order  relates  and  abate 
the  nuisance,  is  merely  permissive  in  the  latter 
respect  and  a  mandamus  will  not  be  granted  to 
compel  the  local  authority  to  enforce  the  order  on 
the  default  of  the  person  upon  whom  it  is  made. 
In  re  the  Local  Board  of  Health  of  Ae  Parith  of 
Mam,  26  Law  J.  Rep.  (n.s.)  M.C.  64. 

The  18th  section  of  the  12  &.  13  Vict  c  45,  by 
which  any  order  of  Quarter  Sessions  may  be  re- 
moved into  the  Court  of  Queen^  Bench,  and  enforced 
as  a  rule  of  Court,  does  not  apply  to  an  order  of 
Quarter  Sessions  to  abate  a  nuisance,  made  after  the 
trial  of  an  indictment  for  the  nuisance.  The  Queen 
V.  Baieman,  27  Law  J.  Rep.  (n.s.)  M.C.  95  \  8  £. 
Sl  B.  584. 

Under  the  Nuisances  Removal  Act  for  England, 
1855  (18  &  19  Vict  c  121),  the  sanitary  inspector 
for  the  local  authority  of  a  district  obtained  an  order 
of  Justices  for  the  abatement  of  a  nuisance.  The 
local  authority  were  requested  by  the  party  aggrieved 
by  the  nuisance  to  take  steps  for  enforcing  the  order, 
but  did  not  do  so.  The  Court  refosed  an  applica- 
tion, by  the  party  aggrieved,  for  a  mandamus  to 
compel  the  local  authority  to  enforce  the  order. 
ExparU  Baatettf  7  £.  &  B.  280. 

(c)  VaUdUy  of  By-law  for. 

Under  the  Public  Health  Act,  1848  (11  &  12 
Vict,  c  68),  local  boards  of  health  have  no  general 
power  to  make  by  "laws  for  carrying  out  the  purposes 
of  the  act,  but  only  such  by-laws  as  authorised  by 
section  55.  A  by-law  that  "  all  occupien  of  any 
premises  within  the  district  shall  properly  clean  and 
remove  all  snow,  or  other  obstructions,  from  the  foot- 


446 


NUISANCE-OUTLAWRY. 


path  and  channel  oppoaito  their  reapective  promiaaa, 
before  nine  of  the  clock  in  the  fiirenoon  of  each  day,** 
IB  bad.  An  information  having  been  laid  against  an 
occupier  under  this  by-law,  and  it  being  proved  that 
the  occupier  had  neglected  to  remove  snow,  it  was 
objected  that  the  by*]aw  was  bad ;  but  the  Justice 
held  that,  inasmuch  as  it  had  been  allowed  by  the 
Secretary  of  State,  under  section  1 1 5,  he  could  not 
entertain  the  objection ;  and  he  convicted  the  occu- 
pier. The  Court  quashed  the  conviction  on  eertiorairif 
though  section  187<  enacts  that  no  proceeding  touch- 
ing the  conviction  of  any  offender  against  the  act  be 
removable  by  oeriiorari;  holding  that  the  Justice 
had  acted  without  jurisdiction.  Quart,  by  Lord 
CampbeUy  C.J.,  whether,  if  the  Justice  had  heard 
the  objection  and  decided  against  it,  he  would  have 
acted  without  jurisdiction,  so  that  the  conviction 
might  have  been  quashed.  SembU,  by  CframpUm,  /., 
that  he  would.    jR^fia  v.  Wood,  5  £.  &  B.  49. 

(cQ  8moh$  Nuiionee, 

A  steam- tug,  not  carrying  passengers, but  employed 
exclusively  in  towing  litips  for  hire  to  and  from  the 
various  docks  on  the  Thames,  for  the  most  part 
between  London  Bridge  and  the  Hfore  Light,  but 
Bometimes  going  as  far  out  to  sea  as  the  Downs,  is 
within  the  19  &  20  Vict  c.  107.  s.  l,as  "a  vessel 
plying  to  and  fro  between  London  Bridge  and  any 
place  to  the  westward  of  the  Nore  Light,**  and  when 
employed  within  those  limits  is  liable  to  penalties 
for  not  consuming  her  own  smoke.  Walker  v.  Svant, 
29  Law  J.  Rep.  (n.s.)  M.C.  22. 

By  8  Vict.  c.  20.  a  114.  every  locomotive  steam- 
engine  to  be  used  on  a  railway  shall,  if  it  use  coal 
or  other  similar  fuel  emitting  smoke,  be  constructed 
on  the  principle  of  consuming,  and  so  as  to  consume 
its  own  smoke;  and  if  any  engine  be  not  so  con- 
structed, the  company  or  party  using  such  engine 
ahall  forfeit  61.  for  every  day  during  which  such 
engine  shall  be  used  on  the  railway: — Held,  that  the 
penalty  only  attaches  where  the  engine  using  coal, 
&c.  is  so  constructed  as  not  to  consume  its  own  smoke 
when  used  with  proper  care,  and  under  ordinary 
circumstances ;  and,  therefore,  that  where  an  engine 
is  properly  constructed,  but  owing  to  the  carelessness 
of  the  persons  using  it  the  smoke  is  emitted  instead 
of  being  consumed,  there  is  no  liability  to  the  penalty 
under  the  above  section.  Tke  Mantheater,  Shefidd 
a/nd  Lvncolnahire  Rail  Co.  v.  Wood,  29  Law  J. 
Bep.  (N.8.)  M.C.  29. 

(C)  Indictable  at  Common  Law. 

Keeping  wood  naphtha  in  a  warehouse  near  to 
streets,  highways  and  dwelling-bouses,  in  such  large 
quantities  as  to  endanger  the  lives  and  properties  of 
the  Queen^  subjects  therein,  is  indictable  as  a  nui- 
sance at  common  law.  7%e  Queen  v.  Litter^  26 
Law  J.  Rep.  (n.s.)  M.C.  196;  Dears.  &  B.  209. 


Oaths  to  Witn 
Vict  c.  78.] 


in  certain  Gaaea  by  21  ft  23 


OATH. 


[The  Unlawful  Oaths  Act  (Ireland)  continued  bv 
19&20  Vict  c.  78.— Substitution  of  one  Oath  fo'r 
the  Oaths  of  Allegiance,  Supremacy,  and  Abjuration ; 
and  Relief  of  Her  Majestv's  Subjects  professing  the 
Jewish  Religion,  21  &  22  Vict.  c.  48.->Committee9 
of  both  Houses  of  Parliament  enabled  to  administer 


^  By  a  local  statute,  a  person  appointed  to  act  as 
tithe  valuer  was  required,  before  acting,  *'  To  take 
and  subscribe  an  oath  in  the  words  following'*: — 
"  I,  A  B,  do  swear  faithfully  to  execute  the  powers, 
&c.  So  help  me  God": — Held,  that  a  person  who 
had  subscribed  an  oath,  in  which  the  words  "  So 
help  me  God**  were  omitted,  had  substantially  com- 
plied with  the  statute.  The  LancatUr  and  Carluie 
Bail.  Co.  y.  HeaUm,  27  Law  J.  Rep.  (n.s.)  Q.& 
195;  8E.&B.  952. 


OBSCENITY. 

[The  Sale  of  Obscene  Books,  Pictures,  Prints, 
and  other  Articles  more  effectually  prevented  by 
20&21Victc.83.] 


OUTLAWRY. 

A  defendant  having  been  outlawed  on  final  judg- 
ment in  an  action,  petitioned  the  Insolvent  Debtors 
Court  and  obtained  an  order  for  his  discharge  ftom 
custody,  and  afterwards  appeared  by  attorney  and 
obtained  a  rule  niti  to  reverse  the  outlawry : — Held, 
that  the  rule  might  be  made  absolute  upon  the 
defendantls  making  an  assignment  to  the  provisional 
assignee  of  his  goods  which  were  affected  by  the  out- 
lawry, and  paying  the  costs  of  the  outlawry  and  of 
the  application  for  the  rule.  BaaherviUe  v.  Sprye, 
26  Law  J.  Rep.  (n.s.)  Q.B.  884:  a  c.  nom.  Batter- 
Jteld  V.  Sprye,  6  E.  &  B.  376. 

The  mode  of  re  venting  a  judgment  of  outlawry 
for  error  in  fact,  is  still  by  writ  of  error,  and  not  by 
proceedings  under  the  Common  Law  Procedure  Act, 
1862.  Arding  v.  Holmer,  26  Law  J.  Rep.  (ir.E.) 
Exch.  261;  1  Hurl.  &  N.  86. 

A  motion  for  judgment  of  reversal  of  outlawry  for 
error  on  the  defifiult  of  a  defendant  to  plead  to  the 
assignment  of  error,  may  be  a  rule  absolute  in  the 
first  instance.  Arding  v.  Holmer,  26  Law  J.  Rep. 
(N.a)  Exch.  72 ;  1  Hurl.  &  N.  278. 

A  plaintiff,  in  a  writ  of  error  to  reverse  outlawry 
in  final  process,  having  appeared  in  person  to  assign 
error,  need  not  appear  in  person  at  subsequent  stages 
of  the  proceeding)!.  Smith  v.  Bromley,  Bromley  v. 
Smith  (in  error),  29  Law  J.  Rep.  (n.s.)  Q.B.  91. 

The  plaintiff  in  error  coram  noftts,  having  stated 
in  his  assignment  of  error  that  he  appeared  in  per- 
son (the  error  being  that  he  was  beyond  seas  at  the 
time  of  exigent  awarded),  and  the  defendant  having 
pleaded  tn  nuUo  ett  erratum,  the  Court  refused,  after 
joinder  in  error,  to  set  aside  the  proceedings,  on  the 
ground  that  the  plaintiff  had  not  in  fact  assigned 
error  in  person;  and  they  pronounced  judgment, 
reversing  the  outlawry,  on  the  prayer  of  counsel,  and 
refused  to  postpone  judgment  until  the  debt  on  the 
original  judgment  was  satisfied.    Ibid. 


PARENT  AND  CHILD. 

[See  DiYOROK  and  Matrimonial  CAUsn ;  Cus- 
tody of  Children — Industrial  and  Reformatobt 
Schools— Infant.  ] 


PARENT  AND  CHILD;  (A)  Guaedian  fob  Nurture. 
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[Grants  of  Lfind  to  be  made  near  populoiu  Placet 
for  the  Use  of  regulated  Recreation  of  Adults,  and 
as  Plavgrounds  for  Children,  facilitated  by  22  Vict. 
c.  27.] 

(A^  Guardian  roa  Nurture. 

(B)  Transactions  and  Family  Arranokmbnts 

fiXTWRNN. 

(  a )  Oerural  PoirUs, 
{h)  Undue  If^tience, 

(C)  Child's  Property. 

(D)  Gift  hy  Child  to  Parint. 


(A)  Guardian  for  Nurturb. 

Guardianship  for  nurture  continues  until  a  child 
has  attained  the  age  of  fourteen,  and  the  guardian 
for  nurture,  during  that  period,  is  entitled  to  the 
custody  of  the  child  ;  and  a  writ  of  habeas  corjpue  is 
the  proper  proceeding,  on  the  part  of  such  guardian, 
to  recover  the  custody  of  the  child  improperly  de- 
tained from  him.  Inre Bace^2^  Law  J.  Rep.  (n.b.) 
Q.B.  169:  fiom.  R,  v.  Clarke^  7  E.  &  B.  186. 

The  law  for  this  purpose  recognizes  no  distinction 
as  r^Rrds  the  discretion  of  the  child  between  the 
ages  of  seven  and  fourteen.  The  Court,  therefore, 
will  not,  where  a  child  between  those  ages  has  been 
brought  up  under  a  writ  of  hjaheas  coTj^me^  obtained 
by  the  mother,  a  widow,  who  was  the  guardian  for 
nurture,  examine  the  child  in  order  to  ascertain 
whether  there  is  mental  capacity  sufficient  to  exercise 
a  choice,  and,  if  so,  the  wishes  of  the  child ;  but 
will  at  once  restore  the  child  to  the  custody  of  the 
guardian,  unless  it  appears  that  the  guardian,  either 
by  past  immoral  conduct  or  a  want  of  hona  fides  in 
making  the  application,  or  by  having  some  illegal 
intention  or  purpose  in  vieW)  has  forfeited  her  right 
to  the  custody  of  the  child.    Ibid. 

The  intention  of  the  mother,  herself  a  Roman 
Catholic,  to  remove  the  child  from  a  Protestant  es- 
tablishment to  a  Roman  Catholic  seminary,  is  not 
enough  to  affect  her  right  to  the  custody  of  the  child 
as  guardian  for  nurture,  though  the  father  of  the  child 
lived  and  died  in  the  Protestant  faith,  and  had 
brought  up  his  children  in  the  same  faith ;  there 
being  no  directions  of  the  iather,  by  will,  that  his 
children  should  continue  to  be  educated  as  Protes- 
tants.   Ibid. 

(B)  Transactions  and  Family  Arrangembnts 

BBTWEBN. 

(a)  Qemeral  Points, 

Certain  complicated  family  arrangements  between 
a  father,  who  afterwards  became  insolvent,  and  his 
son,  were  refused  to  be  set  aside  in  favour  of  the 
&ther''8  creditors,  so  far  as  they  secured  an  annuity 
to  the  father's  wife  in  case  she  survived  him,  it  not 
being  shewn  that  any  available  property  of  the  father 
was  Uiereby  dedicated  to  the  purchase  of  the  annuity, 
and  it  appearing  that  by  certain  benefits  which  had 
accrued  to  the  father  at  the  expense  of  the  son,  the 
latter  had  acquired  a  right  to  stipulate  as  creditor 
for  all  the  provisions  of  the  deeds  of  arrangement. 
Wakefield  V.  OiiiKm,  26  Law  J.  Rep.  (n.s.)  Chanc. 
505 ;  1  Giif.  401. 

Where  there  are  transactions  between  father  and 
child,  commencing  before  the  child  attains  twenty- 


one,  and  continued  soon  after  that  time,  regarding 
the  property  of  the  child,  trustees  of  the  fund,  who 
act  bond  fide^  and  from  no  improper  motive,  are  en- 
titled to  have  evidence  of  their  caution  and  vigilance 
preserved  by  suit  before  they  make  a  transfer.  King 
V.  £ing,  27  Law  J.  Rep.  (n.b.)  Chanc.  29 ;  1  De  Qex 
&  J.  663. 

(6)  Undue  Ir^uence. 

An  estate  was  devised  to  a  married  woman  for  lif^ 
to  her  separate  use,  remainder  to  her  husband  for 
life,  remainder  as  she  should  appoint  among  her 
children  and  grandchildren,  with  remainder  over 
among  her  children  equally.  The  receipts  of  the 
married  woman  alone,  or  some  person  authorized  by 
her  to  receive  any  payment  of  the  rents  after  such 
payments  should  become  due,  were  declared  to  be 
good  dilrharges.  The  husband  and  wife  mortgaged, 
by  two  deeda,  their  life  interests.  Their  only  son 
lived  with  them,  and  was  maintained  and  educated 
by  them,  and  the  husband  laid  out  money  upon  the 
permanent  improvement  of  the  estate.  Five  days 
after  the  son  attained  twenty-one  he  signed  a  memo- 
randum, admitting  that  the  larger  part  of  the  mort- 
gage-money had  been  applied  for  his  maintenance, 
education  and  advancement,  and  agreeing  to  execute 
such  deeds  as  should  be  considered  necessary  for 
securing  the  mortgage-money  upon  his  estate.  A  few 
months  later  the  mother  exercised  her  power  by 
making  a  sweeping  appointment  in  favour  of  her 
son ;  and  the  next  day  he  conveyed  the  fee  simple  to 
a  mortgagee,  who  paid  off  the  first  old  mortgage  and 
advanced  further  money,  for  securing  the  whole 
amount,  the  father  and  mother  joining  in  the  secu- 
rity; and  at  the  same  time  the  same  parties  in  hke 
manner  acted  with  respect  to  the  second  old  mort- 
gage. After  this  it  was  ascertained  that  counsel 
were  of  opinion  that  the  mother  was  restrained  from 
anticipation,  and  subsequently  the  solicitor  who  had 
acted  for  the  father  and  for  the  mortgagees,  took  a 
mortgage  from  the  father,  mother  and  son  upon  the 
estates  for  a  further  sum,  part  of  which  was  paid  to 
the  son.  No  separate  solicitor  acted  for  the  son  in 
any  of  these  transactions.  The  son  filed  a  bill 
against  the  mortgagees,  and  the  father  and  mother, 
to  set  aside  the  deeds,  excepting  so  far  as  money  had 
been  actually  paid  to  him  upon  the  last  occasion, 
and  one  of  the  Vice  Chancellors,  holding  that  the 
transaction  was  a  fieimily  arrangement,  dismissed  the 
bill;  but,  upon  appeal, — Held,  that  it  was  not  a 
family  arrangement,  and  could  not  be  sustained; 
that  the  deeds  must  be  set  aside,  excepting  so  fiir  as 
any  money  could  be  proved  to  have  been  received 
by  the  plaintifiP;  that  the  words  of  the  receipt  clause 
created  a  restraint  upon  anticipation, — a  fact  of 
which  the  plaintiff  was  not  aware  when  he  executed 
the  first  two  mortgages.  Held,  also,  that  in  the  third 
mortgage  the  mortgagee,  acting  as  the  solicitor  of  the 
plaintiff,  did  not  sufficiently  advise  him  as  to  the 
restraint;  but  treated  the  title  as  if  there  were  no 
such  restraint.  Held,  also,  that  although  the  bill 
contained  strong  charges  of  fraud  against  the  first 
and  second  of  the  plaintiff^  mortgagees,  which  were 
wholly  unsustained,  he  was  entitled  to  relief,  there 
being  other  equities  to  support  the  bill ;  and,  as 
against  the  solicitor  and  the  father,  to  his  costs  to  a 
limited  amount.  Held,  also,  that  although  the  ori- 
ginal agreement  was  not  alleged  in  the  bill,  yet  as  it 
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was  put  in  eTidenoe,  the  Court  would  oonnder  it  as 
part  of  the  materials  upon  which  to  found  its  judg- 
ment The  case  of  FiM  t.  Evant,  after  an  exami- 
nation of  the  Registrar's  book  of  the  day,  and  a 
perusal  of  the  petition,  considered  to  be  correctly 
reported.  Baker  ?.  BradUp^  26  Law  J.  Rep.  (n.b.) 
Chane.  7;  7  De  Gez,  IL  &  G.  597;  2  8m.  &  O. 
581. 

The  re-settlement  of  family  estates  between  a 
fltther,  tenant  for  Ufe,  and  son,  tenant  in  tail,  will  be 
supported  where  the  son  was  aware  of  the  new 
arrangements  and  approved  the  written  proposals, 
though  the  son  was  without  legal  advice,  was  indebted, 
without  income,  and  under  the  influence  of  hia  father, 
though  the  proposals  for  such  re-settlement,  signed 
by  both  father  and  son,  were  departed  from  in  the 
preparation  of  the  deeds,  and  though  the  fiither, 
without  its  being  mentioned  in  the  propossli^took  a 
sum  of  6,676/.,  the  purchase-money  for  parts  of  the 
settled  lands  taken  by  a  railway  company,  and  intro- 
duced into  the  settlement  his  own  fee  simple  estates, 
valued  at  100/.  a  year;  the  benefits  which  the  son 
derived  being,  the  payment  of  his  debts,  a  defeasible 
income  of  400/.  a  year  during  the  life  of  his  father, 
with  a  sum  to  be  raised  for  his  advancement  in  life, 
and  a  right  to  jointure  any  wife  he  might  marry ; 
while  the  fether  secured  upon  the  estates  a  jointure 
Ibr  his  wife,  and  limited  the  estates  to  the  whole  of 
his  own  maie  issue,  in  preference  to  the  female  issue 
of  his  son,  and  reserved  to  himself  the  ultimate  re- 
version in  fee.  ffartopp  v.  ffartopp,  26  Law  J.  Rep. 
(h.s.)  Chanc  471;  21  fieav.  259. 

A  gift  from  a  daughter  to  her  fether  soon  after  she 
attains  msjority,  and  while  parental  influence  is  pre- 
sumed to  continue,  will  be  set  sside  if  the  suit  is 
instituted  in  due  time ;  but  if,  after  a  course  of  dealing 
for  more  than  ten  years^  shewing  a  deliberate  inten- 
tion on  the  part  of  the  daughter  not  to  disturb  the 
transaction,  which  dealing  is  acquiesced  in  by  the 
daughterii  husband,  (she  having  subsequently  mar- 
ried and  died,)  the  Court  will  not  permit  him  to 
impeach  the  transaction.  Wri{^  v.  Vanderplamk, 
25  Law  J.  Rep.  (h.8.)  Chanc.  763;  8  De  Gez,  M. 
&G.  133;2Kay  &  J.  1. 

A  fether,  who  was  a  tenant  farmer,  with  no  inde- 
pendent income,  received  the  rents  of  his  daughter's 
land  as  guardian  in  socage,  and  out  of  them  main- 
tained and  educated  her.  Ten  years  after  the  daugh- 
ter had  attained  twenty-one,  her  husband  (she  being 
dead)  61ed  a  bill  for  an  account  of  the  rents  and 
profits ;  but  the  Court  refused  to  direct  the  account, 
aflirming  a  decision  of  one  of  the  Vice  ChanceUorsi. 
Ibid. 

(C)  Child's  Propbrtt. 

A  daughter  was  entitled  to  one-fifth  of  some  pro- 
perty, and  her  fether  to  the  remainder.  She  resided 
with  and  was  maintained  by  him,  and  he  received 
the  whole  of  the  rents.  After  his  death,  she,  for  the 
first  time,  claimed  against  his  estate  an  account  of 
one-fifth  of  the  rents  for  twenty  years.  The  Court 
concluded  that  the  common  establishment  had  been 
maintained  out  of  the  mixed  fund  and  rejected  the 
claim.    Smiih  v.  Smith,  23  Beav.  554. 

(D)  GirT  BT  Child  to  Parkht. 

A  gift  by  a  child  to  her  parent  immediately  after 
attaining  twenty-one  cannot,  under  ordinary  circum- 


ttances,  be  supported.     Butf  v.  Oppenkem,  26 
BeAV.  594. 

Soon  after  attaining  twenty-one,  a  daughta  sold 
her  reversionary  intere8t,and  the  amount  was  received 
by  her  fether.  He  said  she  had  determined  that  the 
moat  advantageous  course  for  her  to  adopt  would  be 
to  give  the  money  to  him  to  be  applied  by  him  in 
improving  and  extending  his  business,  in  order  to 
incresse  his  estate  and  to  enable  him  better  to  pro- 
vide for  his  family  after  his  deoesse,  and  she  accord- 
ingly gave  him  the  money: — Held,  that  the  fether 
was  a  trustee  of  the  money  for  the  daughter,  and  bound 
to  repay  it.     Ibid. 


PARISH  CONSTABLE. 

Where^  under  the  6  &  6  Vict.  c.  109.  a  precept 
had  been  issued  by  Justices  ordering  OTerseers  to 
make  out  and  return  a  list  of  men  qualified  and  liable 
to  serve  as  parinh  constables,  and  the  overseers  had 
duly  called  a  meeting  of  the  inhabitants  for  the  pur- 
pose of  making  out  such  list,  but  the  inhabitants 
assembled  at  the  meeting  declined  to  do  so  in  con- 
sequence of  thinking  it  unnecessary  that  any  such 
constables  should  be  appointed,  a  mandamus  was 
granted  ordering  them  to  make  out  and  return  the 
list  The  Queen  v .  the  InhabUatUe  of  the  Tifwn^ip 
of  North  BierUy,  27  Law  J.  Rep.  (n.8.)  M.C.  276 ; 
£.  B.  &  E.  519. 

The  Justices  are  the  persons  to  determine  whether 
parish  constables  shall  still  be  appointed  in  places 
where  the  rural  police  system  is  established;  and  if 
in  the  exercise  of  their  discretion  they  think  fit  to 
issue  their  precept  the  inhabitants  must  obey  it. 
Ibid. 


PARLIAMENT. 

[Certain  Offices  of  the  House  of  Commons  regu- 
lated by  1 9  &;  20  Vict,  c  1  .—The  Law  for  the  Regis- 
tration of  Persons  entitled  to  vote  in  the  Election  of 
Members  to  serve  in  Parliament  for  Burghs  in  Scot- 
tend  amended  by  19  &  20  Vict  c.  58.~The  Corrupt 
Practices  Prevention  Act,  1854,  continued  by  19  ft 

20  Vict.  c.  84. — Proceedings  in  relation  to  the  Elec- 
tion of  Representative  Peers  for  Ireland,  regulated 
by  20  &  21  Vict  c.  83.— The  Lord  Lieutenant  en- 
abled to  appoint  Revising  Barristers  for  the  Revision 
of  Lists  and  Registry  of  Voters  for  the  City  of 
Dublin  by  20  &  21  Vict,  c  68.— Property  Qualifi- 
cations of  Members  of  Parliament  abolished  by  21 
&  22  Vict  c.  26.— Corrupt  Practices  Prevention  Act, 
1864,  continued  and  amended  by  21  ft  22  Vict.  c.  87. 
—The  Act  of  theTwenty-fourth  Year  of  KingGeonce 
the  Third,  Chapter  Twenty-six,  for  issuing  Writs 
during  any  Recess  of  the  House  of  Commons,  whe- 
ther by  Prorogation  or  Adjournment,  extended  by 

21  ft  22  Vict  c.  1 10.— Doubts  as  to  the  Qualifica- 
tion of  Persons  holding  Diplomatic  Pensions  to  sit 
in  Parliament,  removed  by  22  ft  28  Vict  c.  5. — An 
Act  to  continue  the  Corrupt  Practices  Prevention 
Act  (1854),  28  ft  24  Vict  c.  99.] 

I.—ELECTION  OP  MEMBERS. 
(A)  Appointmint  and  Exprnsbs  ov  Auditor. 


(A) 
(B) 


Bbibibt. 


JPAREIAMBNT— Rboibtkation  of  VoTttfii. 
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M.'-SOKHaTMATION  OP  V0TMR8. 

(A)  QUALIflOATIOV. 

(a)  For  OomHty  VoU, 
ib)  FwrBvrtiok  Y9U. 
(c)  StaUmmtof, 

NOTIOB  OF  CLAIII. 
NOTIOB  OF  ObJTCTIOV. 
PRAOnOB. 

(a)  JwrudiOtUm, 

{h\  OwnoUdaUmg AppeaSM, 

(e)  BigwiangLigU. 

{d)  MoBpeimt  of  Prfpatinff  LUt9. 


(O) 


l^-SLSCTION  OF  MBMBBna, 
(A)  Appomtmbvt  ahd  Ezpinsks  of  Auditor. 

The  17  &  18  Vict,  c  102.  a.  16.  enacti,  tbat  in 
vrztj  joUf  in  the  month  of  August,  the  ratoniing 
•fBeer  of  eveiy  county,  &c.  shall  appoint  an  ''election 
auditor"  to  act  for  and  during  the  year  then  ensuing, 
and  until  another  appointment  be  made.  An  auditor 
haring  been  appointed  in  August  1854,  no  other  ap- 
pointment was  made  until  March  1857: — Held,  that 
the  latter  appointment  was  valid,  and  sopenedod  the 
fimner.  The  Qtieen  ▼.  Orifilhi,  26  Law  J.  Rep. 
(ir.8.)  Q.B.  831 ;  7  E.  &  a  952. 

A  person  who  with  his  own  consent  is  nominated 
as  a  candidate  at  an  election  of  a  member  of  parlia* 
ment,  but  withdraws  without  going  to  the  poll,  is 
liable  to  the  election  auditor's  fee  of  102.,  under  Uie 
■tatotes  17  &  18  Vict  c.  102.  and  21  &  22  Vict 
e.  87.  £dward$  ▼.  Wkiiekwrtt,  29  Law  J.  Rep.  (v.8.) 
Exoh.  829;  5  Hurl.&  N.  181. 

(B)  Bbibbbt. 

It  is  an  offence  against  the  first  branch  of  the 
first  clause  of  the  2nd  section  of  the  Corrupt  Prac- 
tices Prevention  Act,  1854,  to  promise  to  pay  a 
Toter,  at  an  election  for  a  member  of  parliament,  his 
tiavelling  expenses,  conditionally  on  his  coming  and 
voting  for  a  particular  candidate;  but  a  promise  to 
pay  a  Toter  his  tmvelling  expenses  without  such  a 
condition  is  legal.  Merely  paying  the  voter  his 
tiavelling  expenses  on  account  o^  his  having  voted  is 
not  prohibited  by  the  second  branch  of  the  first 
clause  of  the  2nd  section  of  the  statute,  as  it  is  not 
Beeesnrily  a  corrupt  payment,  but  it  would  be  illegal 
and  corrupt  if  the  payment  were  made  in  cense* 
^enee  of  any  previous  unlawful  promise  to  make  it 
conditional  on  the  voter*s  voting,  or  if  it  was  con* 
nected  with  any  comipt  baigain  for  the  futui?. 
Cooper  V.  Slade  (in  error),  25  Law  J.  Rep.  (h.8.) 
Q.B.  324;  6  £.  &  B.  447. 

But  by  the  House  of  Lords,  where  a  letter  dedred 
an  elector  to  come  ihmi  H  to  C,to  vote  at  the  latter 
plaee  for  a  partieular  candidate,  a  postscript  to  the 
letter  said,  **  your  travelling  expenses  will  be  paid*^ 
—•Held,  that  this  was  evuience  of  bribery  by  the 
wiiter  of  the  letter  within  the  true  intent  and  mean* 
ing  of  the  17  &  18  Vict.  c.  102.  s.  2.  Cooperr, 
Slade,  27  Law  J.  Rep.  (v.s.)  Q.a  449. 

Evidence  was  given  that  in  the  defendants  com* 
mittee-room  there  had  been  a  discussion  whether 
payment  of  an  outvoterls  travelling  expenses  was 
ItgoL  The  defendant  declared  his  opinion  that  such 
payment  was  legal.  The  postscript  was  then  (though 
not  by  the  detedant's  own  act»  nor  by  his  dirwt 
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command)  added  to  the  letter:*— Held,  that  this  was 
avidence  to  shew  that  the  letter  was  written  by  his 
direction  and  authority.     Ibid. 

Under  the  "Corrupt  Practices  PraventioB  Act, 
1854"  (17  &  18  Vict.  c.  102),  the  appointment  of  a 
person  as  agent  ^  for  election  expenses,^  pursuant  to 
the  81st  section,  does  not  make  him  an  agent  to 
noeive  claims  against  the  candidate  under  the  Itfth 
section.  But,  oemble,  the  same  person  might  act  in 
both  capacities  if  duly  appointed  for  both  purposes. 
Orani  v.  Gmmete,  25  Law  J.  Rep.  (9.8.)  aP.  66 ; 
17  Com.  B.  Rep.  190. 

The  travelling  and  hotel  hills  of  a  candidate  (being 
"perMnal  expenses"  by  section  88),  and  tii-^  ex- 
penses of  advertisementSy  are,  by  section  22,  to  be 
defrayed  by  himself  or  his  agent ;  and  it  is  not  neoe»> 
saiy  that  an  aooount  of  these  or  oibondjlde  subscript 
tions  for  public  or  charitable  purposes  (excepted  by 
■sctiea  24.)  should  be  sent  in  to  the  agent  appointed 
under  the  16th  section.  Ibid. 
.  The  provinons  of  the  Corrupt  PmcticeB  Prevei^ 
tion  Act,  1854,  17  &  18  Vict  c.  102,  do  not  affect 
a  creditor's  right  of  action  against  a  candidate  in 
respect  of  work  or  goods  conneeted  with  the  election, 
done  or  supplied  on  the  personal  order  of  the  can- 
didate. NwrUm  v.  i>idboik  29  Law  J.  Rep.  (h.b.) 
Exch.  887 ;  5  Hori.  &  N.  687. 

In  an  action  for  penalties,  under  the  Corrupt 
Practicee  at  Elections  Act,  1854,  for  giving  or  offor* 
ing  bribes  to  electors,  the  declaration  alleging  that 
an  election  was  *^  holden  **  for  a  member  to  serve  in 
parliament ;  that  a  certain  poison  was  a  candidate  at 
the  said  election  within  the  meaning  of  the  act ;  and 
that  the  defendant  was  guilty  of  bribery  within  the 
meaning  of  the  aet,  hy  giving  (or  offering)  money  to 
certain  persons  then  being  voters,  ftc.  A  copy  of 
the  writ  and  return  from  the  oflSce  of  the  clerk 
of  the  Crown,  bearing  a  memorandum  by  a  clerk  in 
the  office  that  it  was  a  true  copy,  was  put  in  without 
objection,  and  a  copy  of  the  poll-book  from  the  same 
ofiice,  made  and  stamped  in  the  office,  and  a  printed 
copy  of  the  register,  signed  by  the  town  clerk,  wera 
alw>  put  in,  subject  to  ohjection.  Thera  was  oral 
evidence  of  an  election  haTing  been  held  in  foot 
At  the  close  of  the  case  for  the  plafaitiff,  it  was  oh* 
jected  that  the  copies  of  writ  and  return  were  not 
"  certified,"  so  as  to  be  admissible  under  the  14  &  15 
Vict  c,  99;  that  then  was»  therefore^  no  evidence 
that  an  election  had  been  duly  held ;  that  the  copies 
of  the  poll-book  and  register  were  not  admissible; 
and  that  there  was,  ther^re,  no  evidence  that  the 
persons  bribed  were  voters: — Held,  that  the  objec- 
tion to  the  first  document  was  too  late ;  that  all  the 
documents  wen  rightly  received  as  evidence;  and 
that  then  was  sufficient  evidence  to  sustain  a  verdict 
for  the  plaintiff.  Beod  v.  Lamb,  29  Law  J.  Rep. 
(ir.8.)  Exdi.  452. 

.   iSmNe— <that  the  copies  of  writ  and  return  wera 
^  certified  ^  copies  within  the  statute.    Ibid. 

Qmaro    whether  oral  evidence  of  an  election  in 
foct  would  have  been  sufficient  f    Ibid. 

8,^RSaiSTRATI0N  OF  V0TFR8. 

(A)  QUAUFIOATIOV. 

(o)  For  Borough  VoU, 

Within  the  borough  of  B  an  certain  charity  trust* 
attatoa,  inelnding  tiM  Guildhall  and  a  boon  (oem- 
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manieatlng  with  a  yard  at  fhe  iMick  of  fhe  ChdldliaU) 
which  was  originally  built  as  a  nsidence  for,  and  haa 
always  been  occupied  by,  the  haU>keeper  for  the 
time  being,  who  is  elected  annuallv  by  the  trusteea. 
The  cUumant  was  firrt  elected  hsU-keeper  in  January 
1846,  and  was  re-elected  annually  up  to,  and  indu* 
sive  of,  the  present  year;  and  in  the  minutes  of  the 
resolution  of  his  appointment  in  two  |HeTious  yeais, 
but  not  in  that  of  the  present  year,  were  the  words^ 
**  that  he  be  continued  as  tenant  of  the  houses  &c.** 
He  had  the  ezclusiTe  control  of  the  house,  and  paid 
all  rates  and  taxes,  but  no  rent,  his  occupation  being 
considered  as  part  payment  for  his  serf  ices;  and  the 
barrister  found  that  it  was  neceisary  for  the  due 
discharge  of  his  duties  as  hall-keeper  that  he  should 
reside  Uiere,  and  that  he  was  required  to  do  so: — 
Held,  that  the  ehumant  did  not  occupy  in  the  legal 
relation  of  tenant,  but  only  as  serrant  to  the  trustees, 
and  was  therefore  not  entitled  to  a  Tote.  CUurht  r. 
ihe  Overmen  of  the  Pariah  of  St,  Jfory,  Bmy  SL 
JBdmmnde,  26  Law  J.  Rep.  (h.8.)  C.P.  12;  1  Com. 
K  Rep.  N^.  28. 

Under  a  charter,  granted  by  William  the  Third, 
the  mayor,  aldermen  and  common  council  of  a 
borough  appointed  annually  four  serjeants-at-mace^ 
whose  duties  were  to  execute  warrants,  apprehend 
prisoners,  assist  in  keeping  the  peace,  attend  the 
mayor's  court  (abolished  by  9  &  10  Viet  c.  95.) 
and  the  mayor  on  state  occasions.  On  the  passing 
fxf  the  Municipal  Reform  Act  (6  &  6  Will.  4.  c  76.) 
the  corporation  reduced  the  number  of  seijeanta-at- 
mace  to  three,  and  continued  to  appomt  them  in  the 
same  manner  as  theretofore.  They  diicharged  the 
same  duties  as  before,  and  were  paid  by  the  treasurer 
of  the  corporation  appointed  since  the  Municipal 
Reform  Act.  A  police  force  was  also  appointed  by 
the  watch  committee,  pursuant  to  section  76.  of  that 
act:  —  Held,  that  the  serjeants-at-mace  were  ap- 
pointed by  the  corpomtion  under  the  charter  and 
not  under  the  Municipal  Reform  Act;  and  were 
therefore  not  disqualified  as  **  constables "  from 
▼oting  in  the  election  of  a  borough  member  by  the 
9th  section  of  the  19  &  20  Vict,  c  69.  De  Boii^ 
viUe  T.  Arnold,  26  Law  J.  Rep.  (n.s.)  C.P.  65;  1 
Com.  B.  Rep.  N.S.  3. 

An  hospital  was  incorporated  by  act  of  parliament, 
and  was  empowered  to  hold  land,  and  consisted  of 
a  master  and  twelve  brethren,  and  was  governed  by 
certain  rules.  The  appointment  of  the  brethren  (by 
the  heir  of  the  founder)  was  for  lifo,  subject  to 
removal  for  the  causes  specified  in  the  niles.  Each 
of  the  brethren,  as  such,  occupied  exclusively  two 
rooms  in  the  hospital  (of  which  he  kept  the  keyX 
and  a  part  of  the  garden,  and  was  mted  in  respect 
of  such  occupation: — Held,  that  the  brethren  did 
not  occupy  as  owners  or  tenants,  and  were  therefore 
not  entitled  to  a  borough  vote,  under  2  Will.  4* 
c  45.  a.  27.  ffecUh  v.  Baynee,  27  Law  J.  Rep. 
(R.8.)  C.P.  50;  3  Com.  B.  Rep.  N.S.  389. 

Premises,  of  which  A  was  the  sole  lessee,  were 
occupied  by  him  and  his  three  psrtners  for  their  joint 
business.  The  payment  of  the  rent  was  carried  to 
the  account  of  the  partnership  expenses,  and  the 
profits  were  divided  equally: — Held,  that  the  three 
partnersoccupied  as  tenants  within  the 2  Will.  4.  c.  45. 
s.  27.  Roffera  v.  ffaroey,  28  Law  J.  Rep.  (n.8.) 
C.P.  17;  5  Com.  B.  Rep.  N.S.  3. 

The  institution  of  Military  Knights  of  Windsor  ia 


a  charity,  and  the  feCgioiis  observances  and  miut 
fostations  of  respect  required  of  them  are  not  servicsa 
which  constitute  an  office.  Htmikiji  v.  BmJha,  28 
Law  J.  Rep.  (>.8.)  C.P.  144;  6  Com.  B.  Rep. 
N.S.  40. 

The  occupation  by  the  knights  of  their  respectire 
houses  being  subordinate  to  the  purposes,  and  as 
part  of  the  benefits,  of  the  charity,  and  subject  to  the 
mmediate  control  of  the  superiors  of  the  institution, 
the  dean  and  canons  of  Windsor,  in  whom,  as  trus- 
tees of  the  charity,  is  vested  the  legal  estate  in  the 
houses,  is  not  an  oocnpation  by  Uiem  as  ownen, 
such  as  confers  a  vote  for  the  borough,  under  2 
WilL  4.  c.  45.  s.  27.    Ibid. 

Each  knutbt  is  appomted  by  the  Crown,  under  the 
seal  of  the  Uarter,  to  the  place  vacated  by  his  pre- 
decessor, with  the  same  house,  dec,  together  with  all 
rights,  dec,  unto  the  said  plaoe  of  military  knight 
belonginff,  to  hold  the  same  during  the  term  of  his 
good  and  statutable  comportment  therein.  Qwarfr-^ 
whether  the  interest  of  the  knighu  in  the  benefits 
of  Uie  charity  is  a  ficeehold  interest    Ibid. 

The  name  of  a  person  claiming  to  be  registered 
for  a  borough,  under  the  2  Will.  4.  c  45.  s.  28,  in 
respect  of  different  premises  occupied  in  immediate 
succession  for  twelve  months,  need  not  have  been 
entered  in  the  rate-book;  provided  he  has  paid  the 
rates,  he  is  entitled  to  be  registered.  Bogen  v. 
Zetms,  29  Law  J.  Rep.  (n.s.)  C.P.  85;  7  Conou  B* 
Rep.  N.&  29. 

ScmbU,  per  Brie,  C»J.^  that  even  in  the  case  of  a 
person  who  has  occupied  the  same  premises  for 
twelve  months,  payment  of  rates  by  him,  provided 
he  be  the  person  intended  to  be  rated,  although  his 
name  does  not  appear  in  the  rate-book,  will  satisfy 
the  words  of  the  27th  section,  which  requires  that 
he  shall  have  been  rated,  and  shall  have  paid  the 
rates.    Ibid. 

The  omission  of  a  personls  name  in  a  rate  is  not 
a  "misnomer  or  inaccurate  description,*  within  the 
meaning  of  the  6  Vict  c  18.  s.  75.     Ibid. 

The  aasignment  to  a  stranger  of  the  reversion  in  a 
part  of  a  house  and  land  on  a  demise,  under  which 
the  tenant  took  all  the  premises  from  one  landlord, 
does  not  destroy  such  tenants  qualification  under 
2  Will.  4.  c.  45.  s.  27,  as  occupier  of  a  house  with 
land  under  the  same  landlord,  so  long  as  the  tenant 
continues  to  hold  tmder  his  original  taking.  Frtndi 
V.  Tucker,  SmtrtUm  v.  ike  Same,  and  BiMey  v.  ike 
Same,  29  Law  J.  Rep.  (h.8.)  C.P.  93;  7  Com.  B. 
Rep.  N.a.  87. 

(&)  For  Couniy  Vote. 

Persons  holding  land  within  a  manor  in  fee,  con- 
veyed by  ordinary  assurance^  and  acknowledging 
that  they  hold  of  the  lord,  and  liable  to  customary 
service,  but  not  holding  by  copy  of  court  roll  or  ix 
the  will  of  the  lord,  are  f^holders  entitled  to  votes 
under  the  8  Hen.  6.  c.  7.  Paeeimgkam  v.  Pttty» 
25  Law  J.  Rep.  (n.s.)  C.P.  4 ;  17  Com.  B.  Rep. 
299. 

The  vendee  of  freehold  land  capable  of  pn^ 
dncing  enough  to  give  a  vote  for  county  Biembers, 
who  has  not  had  the  legal  eatate  conveyed  to  him, 
and  who  is  not  in  actual  possession  of  the  land  nor 
in  actual  receipt  of  the  rents  and  profita^  is  not  enti- 
tled to  a  vote.  Anekgy  v.  Lewie,  25  law  J.  Rep. 
(s.8.)  C.P.  121 ;  17  Com.  B.  Rep.  816. 


PARLIAMENT— RBaiSTBATiov  ov  VoittBB. 


451 


The  word  "  beadnnan  **  does  not 
imply  an  office  which  givef  a  vote  for  a  county, 
under  the  2  Will.  4.  c  45.  8.  18.  FtnUkner  v.  the 
Oveneen  cf  Boddington,  27  Law  J.  Rep.  (n.s.) 
C.P.  20;  8  Com.  B.  Rep.  N.a  412. 

Certain  lands  were  conveyed  pursuant  to  the  wills 
of  S  and  W  to  trustees,  in  trust,  among  other  things, 
to  divide  a  certain  portion  of  the  rents  among  the 
beadsmen  of  D.  8ix  beadsmen  had  been  appointed 
from  early  times,  for  their  lives;  and  for  the  last 
twenty  years  they  had  received  50a  a  year  from  the 
trustees;  but  neither  under  the  trusts,  nor  in  the 
character  of  beadsmen,  were  they  liable  to  perform, 
nor  did  they  perform,  any  duties : — Held,  that  they 
had  not  an  equitable  estate  which  *'  came  to  them  by 
promotion  to  any  office**  under  the  2  Will.  4.  c.  45. 
s.  18,  and  that  their  names  were^  therefore,  properly 
expunged  from  the  list  of  voters.     Ibid. 

Lands  in  the  counties  of  D  and  N  were  devised, 
by  will,  to  trustees  in  fee,  in  trust  to  pay  annually 
out  of  the  rents  and  profits  certain  sums  to  certain 
persons,  and  101.  to  each  of  the  fellows  of  a  college, 
Uie  surplus  rents  after  such  payments  to  be  applied 
as  directed  by  the  will.  The  annual  sums  were 
received  by  the  bursar  of  the  college  for  the  trustees, 
pursuant  to  directions  in  the  will,  and  paid  over  by 
him.  If  all  these  annual  payments  were  made  out 
of  the  lands  in  county  D  as  far  as  the  net  profits 
would  go,  the  annual  sums  received  by  each  fellow 
would  be  less  than  102.,  and  more  than  40*.  If 
the  payments  were  nuide  rateably  out  of  the  land  in 
eaoh  county,  in  proportion  to  the  profits  received 
from  each,  a  less  sum  than  40«.  would  be  received 
by  eadi  fellow  out  of  the  lands  in  D : — ^Held,  first, 
that  the  fellows  had  not  a  rentcharge,  there  being 
no  power  of  distress.  Secondly,  that  they  had  not 
an  estate  by  devise,  or  by  promotion  to  an  office 
within  the  2  Will.  4.  c.  45.  s.  18.  Thirdly,  that  the 
lands  in  the  two  coimties  must  be  taken  as  rateably 
apportioned  for  the  payment  of  the  annual  sums, 
and  that,  consequently,  the  fellows  had  not  freeholds 
of  40s.  value  in  county  D.  Wett  v.  Jtobaon^  27 
Law  J.  Rep.  (n.s.)  C.P.  262;  8  Com.  B.  Rep. 
N.S.  422. 

Quiere — whether  the  fellows  were  eestuia  que  trust 
in  the  actual  receipt  of  the  rents  and  profits  of  land 
within  the  6  Vict  c.  18.  s.  74,  so  as  to  be  free- 
holders for  life  in  the  actual  and  bond  fide  occupation 
of  the  land  within  the  2  Will.  4.  c  45.  s.  18.   Ibid. 

The  appellant  claimed  to  be  registered  as  a 
county  voter  in  respect  of  an  undivided  thirtv- 
fifth  share,  of  the  aunual  value  of  40«.  in  certam 
freehold  property.  The  property  was  managed 
by  one  of  Uie  owners,  who  was  allowed  a  com- 
mission of  52.  per  annum  for  receiving  the  rents 
and  transmitting  to  each  owner  his  share,  and  this 
sum  deducted  from  the  gross  rental  reduced  the 
yearly  value  of  each  below  40«.  The  revising  bar- 
rister found  that  the  allowance  of  this  commission 
was,  from  the  nature  of  the  property,  necessary  for 
the  collection  of  the  rents : — Held,  that,  as  the 
revising  barrister  had  found  that  the  allowance  of  the 
commission  was  necessary,  the  appellant  was  not 
entitled  to  vote.  Aliter—^if  the  revising  barrister 
had  found  that  the  allowance  was  not  necessary,  but 
only  optional.  Sherlock  v.  Steward^  29  Law  J.  Rep. 
(5.8.)  C.P.  87;  7  Com.  B.  Rep.  N.S.  21. 

The  owner  of  a  copyhold  house,  situate  within  a 


borough,  and  let  in  diiforent  parts  to  separate  tenants 
in  such  a  manner  as  to  constitute  separate  tenements 
within  the  meaning  of  2  Will.  4.  e.  45.  s.  27.  is  dis- 
qualified by  section  25.  from  voting  for  the  county  in 
respect  of  such  house,  if  it  be  of  sufficient  value  to 
confer  on  him  the  right  of  voting  for  the  borough, 
although  the  separate  value  of  each  of  such  tene- 
ments is  insufficient  to  give  a  borough  qualification. 
Proctor  ▼.  AwiiaoTi,  29  Law  J.  Rep.  (h.b.)  C.P.  90; 
7  Com.  B.  Rep.  N.S.  48. 

(c)  Statement  of, 

A  was  entitled  to  a  fifty-oneth  portion  of  a  certain 
amount  of  land-tax  as  a  fee-&rm  rent,  sold  by  the 
Land-Tax  Commissioners  under  42  Geo.  8.  c.  118, 
and  which  was  charged  upon  land  belonging  to  L, 
assesaed  at  a  certain  sum,  and  also  upon  land  belong- 
ing to  R,  assessed  at  another  sum,  the  two  assees» 
ments  making  together  the  amount  of  the  tax  so 
sold.  A*s  portion  of  the  sum  assessed  on  L's  land 
was  alone  enough  to  give  the  franchise : — Held,  that 
it  was  sufficient  to  enter  in  the  fourth  column  of  the 
list  of  voten  the  name  of  L  as  the  owner  of  the  pro- 
perty out  of  which  the  fee-&rm  rent  issued,  without 
mentioning  the  name  of  B.  Held,  also,  that  the 
description  of  the  qualification  as  a  ''fee-farm  rent** 
instead  of  a  fifty-oneth  part  of  a  fee-&rm  rent,'* 
was,  if  erroneous,  one  which  the  barrister  had  power 
to  amend,  under  6  &  7  Vict.  c.  18.  a  40.  Cooper 
Y.Aehfield,  28  Law  J.  Rep.  (m.8.)  C.P.  85;  5  Com. 
B.  Rep.  N.S.  18. 

A  person  entitled  to  vote  for  a  county,  by  virtue 
of  2  Will.  4.  c.  45.  s.  20.  (Chandos  clause),  as  occu- 
pier of  a  farm  for  which  he  was  bond  fide  liable  to  a 
yearly  rent  of  not  less  than  502.,  stated  in  the  list  of 
claimants  the  nature  of  his  qualification  to  be  **  50iL 
occupier,**  and  the  situation  of  the  propertv  to  be 
^Cambridge  Road  **:~Held,  that  the  qualification 
so  stated  was  sufficient  in  law,  as  pointing  to  a  quali- 
fication under  the  Chandos  clause;  and  that  if  the 
revising  barrister  was  of  opinion  it  was  not  suffi- 
ciently described  for  the  purpose  of  being  identified, 
he  ought  to  have  amended  it  under  6  &  7  Vict, 
c.  18.  8.  40.  HomiU  v.  Sticplune,  28  Law  J.  Rep. 
(n.s.)  C.P.  105;  5  Com.  B.  Rep.  N.S.  30. 

(B)  NoTiOB  or  Claim. 

Where  the  name  of  a  person  inserted  in  a  h'st  of 
claimants  for  a  county  is  objected  to,  proof  ought 
not  to  be  required  that  the  person  objected  to  had 
given  due  notice  of  his  claim  to  the  overseen.  Ikwie* 
T.  HophvM,  27  Law  J.  Rep.  (n.s.)  C.P.  6;  8  Com. 
B.  Rep.  N.S.  876. 

Qwere— whether  a  notice  of  claim  must  be  signed 
by  the  hand  of  the  claimant    Ibid. 

(C)  Notice  or  Objeotion. 

A  list  of  voten  under  6  Vict.  c.  18.  s.  4.  purport- 
ing to  be  for  the  township  of  P,  contained  the  name 
of  a  claimant  who  described  his  place  of  abode  as 
"  L.  Hill.**  A  voter  sent  an  objection  to  him  by 
poet,  under  the  100th  section  of  the  act,  addressed 
to  him  at  **  L.  Hill**:— Held,  that  it  was  sufficiently 
addressed,  without  adding  the  township  of  P,  such 
description  not  being  necessarily  incorporated  in  the 
description  of  the  place  of  abode  by  reference  to  the 
heading  of  the  list  FImU  v.  Sharp,  25  Law  J.  Rep. 
(N.&)  C.P.  86{  17  Com.  B.  Rep.  281. 
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Wliera  a  notice  of  objection  to  •  county  roter, 
under  the  7th  Kction  of  the  6  Vict  c  18,  addresKd 
to  the  oveneen  of  a  parish,  but  without  naming  the 
county,  at  directed  by  the  lOlst  eection  of  the  acty 
was  duly  posted  under  that  section,  and  was  actually 
received  by  the  OTerseers  in  time, — Held,  that  the 
service  of  the  notice  was  sufficient.  /oii«»  ▼• 
/wiOKs,  25  Law  J.  Rep.  (h*9-)  C.P.  78;  s.  c.  nom, 
/ones  ▼.  Inmnu,  17  Com.  a.  Rep.  290. 

Where  a  notice  of  objection  to  a  county  voter 
posted,  under  the  6  Vict.  c.  18.  s.  101,  on  the  24th 
of  August,  was  addressed  to  the  overseers  of  the 
parish,  and  it  did  not  appear  whether  or  not  they 
had  received  it  on  the  25th,  but  the  name  of  the 
voter  objected  to  was  included  in  the  list  of  per- 
sons objircted  to,  which  the  overseers  sent  to  the 
clerk  of  the  peace  on  the  29th  of  August  (under 
section  9),  and  the  list  which  they  publi&ed  on  the 
1st  of  September  (under  section  8), — Held,  that 
there  was  sufficient  proof  of  service,  as  it  was  to  be 
assumed,  in  the  absence  of  proof  to  the  contrary,  that 
the  overseers  having  acted  on  the  notice  had  received 
it  in  good  time.  QodmU  v.  /nnons,  25  Law  J.  Rep. 
(N.S.)  C.P.  79;  S.C.  non.  (MmEL  v.  Inrnmrn^  17  Com. 
B.  Rep.  295. 

QiKsrv — whether  the  oveneen  could  waive  the 
irregularity,  if  the  notice  had  not  been  received  in 
due  time.    Ibid. 

Where  a  notice  of  objection  has  been  duly  posted, 
in  accordance  with  the  6  Vict,  c  18.  s.  100,  the 
doplicate  duly  stamped  is  conclusive  evidence  of  due 
service  of  the  notice  of  obgection,  and  it  is  imma- 
terial that  in  consequence  of  delay  in  the  post-office 
(however  caused)  it  did  not  reach  Uie  person  objected 
to  until  after  the  time  prescribed  by  the  statute. 
Hcfwb^  V.  Rdbmm,  26  Law  J.  Bep.  (na)  C.P.  55; 
1  Com.  B.  Rep.  lAA.  63. 

The  mere  &ct  of  a  poatroaster  receiving  a  notice 
of  objection  delivered  to  him  at  an  hour  when  he  ia 
not  bound  to  receive  it,  does  not  invalidate  the  ser- 
vice of  the  notice,  under  the  6  Vict  c.  18.  s.  100, 
provided  that  section  has  been  in  all  oUier  retpects 
complied  with.  HcMwaford  v.  WhUewof,  Paddom 
V.  WhUeway,  26  Law  J.  Rep.  (h.s.)  C.P.  75;  i  Com. 
B.  Rep.  N.Si.  53  and  62. 

It  is  not  necessary  that  a  notice  of  objection  to  a 
borough  vote  should,  on  the  face  of  it,  shew  the 
voter's  place  of  abode.  Bardap  y.  PamU,  26  Law 
J.  Rep.  ({ff.8.)  C.P.  77;  1  Com.  K  Rep.  N.S.  49. 

An  objector  must  state  his  present  place  of  abode 
in  the  notice  of  objection,  signed  by  him  punuant 
to  6  &  7  Vict.  c.  18.  8. 7;  and  where  he  has  changed 
his  place  of  abode  after  the  list  of  voten  hss  been 
made  out,  it  is  not  sufficient  for  him  to  state  the 
place  of  abode  inserted  in  such  list.  Such  last- 
mentioned  place  of  abode  being  intentionally  stated 
in  the  notice  instead  of  the  present  place  of  abode^ 
ianotan  inaccurate  description  to  which  the  10 1st 
section  of  the  act  applies.  Mt&vwme  v.  Qrwnfidd^ 
29  Law  J.  Rep.  (n.b.)  C.P.  81;  7  Com.  B.  Rep. 
N.S.  1. 

(D)    P&AOTIOE. 

(a)  JvrUdicUon, 

A,  whose  name  appeared  on  the  list  of  voten  for 
the  county  of  B,  and  also  on  the  list  fbr  the  borough 
of  B,  was  objected  to  for  the  county  only.  The 
objection  being  sustained,  the  revising  barrister  by 


mistake  erased  his  name  ftnm  tiie  bortmgh-list,  in- 
stead of  from  the  county-list:— Held,  that  the 6  Vict, 
c  18.  a  67.  did  not  apply  to  such  a  esse,  there  hav- 
ing been  no  appeal  from  the  decision  of  the  revising 
barrister ;  and  that  this  Court  had  no  general  juris- 
diction empowering  them  to  correct  the  mistake. 
Jie  Alien,  28  Law  J.  Bep.  (v'a.)  C.P.  256;  6  Conu 
B.  Rep.  N.a  334. 

This  Court  has  no  general  jurisdiction  to  tnterfore 
with  the  list  of  voten  for  memben  of  parliament,  in 
canes  in  which  no  appeal  lies  under  the  6  &  7  Vict, 
c  18.    Jn  re  Allen,  6  Com.  B.  Rep.  334. 

(&)  ContoUdating  AppeaU. 

Appeals  agsinst  the  decision  of  a  revising  barrister 
cannot  be  consolidated  under  6  Vict.  c.  18.  s.  44, 
unless  they  depend  upon  the  same  point  of  law. 
Sobton  v.  Brown,  26  Law  J.  Rep.  (h.8.)  C.P.  81 ; 
1  Com.  B.  Rep.  N.S.  34. 

(c)  Signing  Zisti, 

The  18th  section  of  the  6  &  7  Vict  c.  18,  which 
enacts  that  the  overseen  of  parishes  and  townahtpa 
^aU  make  out  lists  of  persons  entitled  to  vote  for  the 
dty  or  borough,  and  thaU  tign  such  lists,  is  directory 
only  as  to  the  signing  of  the  lists;  and  a  list  not  so 
signed  is  not  therefore  invalid.  Morgan  v.  Pcurf, 
25  Law  J.  Rep.  (ir.8.)  CP.  141;  17  Com.  B.  Bep. 
334. 

(d)  Expenses  of  preparing  LUti, 

The  town  clerk  of  a  borough  is  not  entitled  under 
the  6  Vict  c.  18.  s.  55.  to  be  paid  out  of  the 
poor-rates  for  copying  and  amngjng  the  lista  of 
voten  for  the  parishes  in  the  borough,  pursuant  to 
section  48;  and  if  he  employs  and  pays  another  to 
do  this  when  it  might  be  done  by  himself  and  hit 
usual  staff  of  clerks,  he  is  not  entitled  to  be  reim- 
buned;  and  the  officen  of  any  parish  making  audi 
payment  to  the  town  clerk  are  liable  to  be  aur- 
charged  the  amount  by  the  auditor.  The  Queen  y. 
AUdojf,  26  Law  J.  Rep.  (n.8.)  Q.B.  292;  7  £.  dt  B. 
799. 
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The  memben  of  a  society  registered  under  the 
Industrial  and  Provident  Societies  Act,  1852,  are 
not  liable  to  be  sued  individually  for  the  debts  of 
the  sodety.  The  only  persons  liable  to  be  sued  are 
the  officen  of  the  sodety  appointed  under  the  17  & 
18  Vict  c.  25,  or,  if  no  such  officer,  the  trustees. 
Bmion  v.  TaemahUl,  25  Law  J.  Rep.  (11.8.)  Q.B. 
135;  5  E.  &  a  797. 

Although  in  an  action  on  an  agreement  in  writing, 
made  by  or  with  one  or  more  memben  of  a  firm  on 
behalf  of  the  rest,  all  the  memben  may  be  joined,  it 
is  otherwise  when  the  agreement  is  nUer  jwites,  and 
there  is  no  partnership  between  the  person  who  is 
party  to  it  on  the  one  side  or  the  other,  and  the 
third  person  whom  it  is  sought  to  join ;  and  it  ia 
questioi»ble  whether  in  the  case  of  an  agreement 
inter  partee  parol  evidence  is  ever  admisuble  for  the 
purpose  of  shewing  other  persons  to  be  parties  to 
It  Bobmeon  v.  Budiku^  26  Law  J.  Rep.  (v.8.) 
Exch.  56. 
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I^ARTIES  TO  SUITS. 

(A)  NiOUSABT  Oft  PaOFlft  Pa&tim. 
(a)  OmeraUy, 

{b)  Cr€ditor$' Suit$. 

(B)  JouiDBB  or. 


(A)   NB0I88AET  OS  P&OPIft  PaBTIIB. 

(a)  Generally. 

The  bill  itated  that  the  plaintiA  oontncted  with 
the  corporation  of  L  to  perform  certain  worka,  and 
the  corporation  agreed  to  pay  for  them  in  a  oertain 
•peciiiHl  manner,  with  a  proTiao  that  no  fum  of 
money  should  be  considered  to  be  due  and  owing, 
nor  should  the  plaintiSs  make  any  claim  against  or 
demand  upon  the  said  corporation  for  or  on  account 
of  any  work  executed  by  them,  unless  the  engineer 
of  the  corporation  should  certify  the  amount  thereof, 
and  that  the  phuntifis  were  reasonably  entitled  thereto; 
and,  further,  that  in  caae  of  disputes  or  diflerences 
arising  touching  the  watkt,  or  the  construction  of 
the  contract,  or  concerning  any  certificate,  order  or 
award  which  might  have  heax  made  by  theengineer» 
such  disputes  or  diflfbrenees  should  be  lefened  to 
and  decided  by  the  engineer  of  the  corporation ;  and 
that  it  should  not  be  competent  to  the  plaintiffs  or 
the  corporation  to  except,  at  law  or  in  equity,  to 
any  hearing  or  determination  before  or  of  the  said 
engineer,  nor  should  the  said  engineer  be  made  party 
to  or  be  required  to  defend  or  answer  any  suit  or 
proceeding  at  law  or  in  equity,  at  the  instance  of  the 
said  corporation  or  of  the  plsintiA,nor  should  he  be 
required  or  be  compellable  by  any  proceeding  what- 
soever, either  at  law  or  in  equity,  or  otherwise,  to 
answer  or  explain  any  matter  toudiing  or  relating  to 
any  certificate  made  by  him.  The  bill  also  stated 
that  a  certain  portion  of  the  works  had  been  com* 
pleted  by  the  plaintiffs,  but  the  engineer,  acting 
under  the  direction  and  in  collusion  with  the  corpo- 
ration, withheld  his  certificate  of  such  completion, 
and  thereby  prevented  the  plaintiflb  from  recovering 
payment  therefor,  and  that  he  also,  under  the  like 
direction,  reflised  to  act  as  arbitrator  according  to 
the  terms  of  the  contmct  The  bill  was  filed  against 
the  corporation  and  their  engineer,  pnijring  that  the 
withholding  of  the  certificate  by  the  engineer  was  a 
fraud  upon  the  plaintiffis  and  that  the  plaintiff^  were 
entitled  to  receive  such  an  amount  of  money  as  they 
would  have  been  entitled  to  if  such  certiikate  had 
been  granted.  A  demurrer  to  the  bill  filed  by  the 
defendant,  the  engineer,  was  overruled.  Seott  v. 
file  Corporaticn  of  Livetpoolf  25  Law  J.  Bep.  (v.s.) 
Chanc.  227. 

•  A  suit  was  institBted  by  the  trustee  of  a  policy  of 
assurance  to  obtain  payment  for  the  benefit  of  his 
ee9tui$  que  tnui^  who  were  not  parties  to  the  suit; 
their  interests,  however,  were  held  to  be  sufficiently 
represented,  and  a  decree  was  made,  giving  the  money 
to  the  assignee  of  the  original  holder  of  the  •policy, 
who  had  become  a  bankrupt,  on  the  ground  that  no 
sufficient  notice  of  the  assignment  of  the  policy  had 
been  given  to  the  assurance  oiHce  when  it  was  pur* 
diased  by  the  settlor.  Positive  evidence  was  after* 
wards  produced  of  such  notice  having  been  given, 
and  the  executors  of  the  purchaser  of  the  interests 
of  some  of  the  cettuia  jm  iruit  filed  another  bill  to 


anest  the  fund :— Held,  that  fai  point  of  ibrm  they 
were  not  compelled  to  get  the  plaintiff  in  the  ilift 
suit  to  ask  leave  to  file  a  bill  of  review;  and  that 
upon  the  merits  they  were  entitled  to  arrest  the 
ftmd,  and  have  it  transferred  to  the  credit  of  the  suit 
for  the  benefit  of  the  ceetuie  qtte  trutt;  but  the  coste 
of  all  parties  were  paid  out  o£  the  fond.  Peiree  v. 
Brady,  26  Law  J.  Rep.  (h.8.)  Chanc.  257;  28 
Beav.  64. 

Liberty  to  sue  on  behalf  of  oneself  and  other  per- 
sons who  are  too  numerous  to  be  brought  upon  the 
record,  is  dependent  neither  upon  the  discretion  of 
the  Court,  nor  upon  the  disposition  of  such  other 
penons  to  concur  in  the  suit  WUUame  v.  Salmand, 
2  Kay  &  J.  463. 

But  if  such  other  persons  have  an  interest  which 
might  be  afl'ected  in  ease  the  suit  were  allowed  to 
proceed  as  on  their  behalf  at  the  instance  of  the 
plaintiff,  or  if  full  justice  cannot  be  done  to  the  d^ 
fondants  without  having  all  such  persons  personally 
upon  tiie  record,  the  Court  will  not  allow  the  suit 
to  proceed.    Ibid. 

Bill  by  a  single  shareholder  in  an  abortive  com- 
pany against  the  provisional  directors,  jpraying  the 
common  account;  such  directors,  being  entitled 
under  the  deed  of  settlement  to  full  indemnity  out 
of  the  deposits  in  respect  of  all  costs,  charges  and 
expenses  incident  to  the  undertaking,  had  returned 
to  all  the  shareholders,  pro  raid,  a  part  of  such 
depomts:— Held,  that  since  the  result  of  re-opening 
the  whole  of  the  accounts  as  prayed  might  be  to  shew 
that  the  persons  on  whose  behalf  the  bill  was  filed 
had  received  more  than  the  amount  to  which  they 
were  entitled,  none  of  such  persons  could  take  the 
account  without  incurring  the  liability  of  refunding 
to  recoup  the  defendants;  for  which  purpose  the 
defendants  were  entitled  to  insist  on  having  all  such 
persons  substantially  upon  the  record ;  and  on  this 
ground,  as  well  as  upon  the  merits,  the  bill  was  dis- 
missed.   Ibid. 

New  trustees  had  been  appointed  under  a  power 
in  a  settlement,  but  no  assignment  or  transfer  had 
been  made  to  them  of  the  trust  fund,  which  consisted 
of  monies  paid  into  court  in  a  suit: — Held,  on  a 
motion  for  decree  in  a  suit  for  the  execution  of  the 
trusts  of  the  settlement,  that  the  new  trustees  ought 
to  have  been  made  defendants:  And  an  objection  JfSor 
want  of  parties  haTing  been  taken  by  affidavit,  no 
answer  having  been  required  to  the  bill:— Held,  that 
the  i^ntiff  had  been  properly  ordered  to  pay  the 
costs  of  the  day.  NeUon  v.  Seamem,  1  Do  Oex,  P.. 
ft  J.  868. 

Administration  ad  litem  held  sufiScient  to  repre* 
sent  the  testator^  estates  in  a  suit  seeking  to  estab- 
lish a  specific  lien  on  his  shares  in  a  company  which 
had  been  possessed  by  the  defendants  (his  Scotch 
executors  and  residuary  legatees),  and  who  had 
received  assets  more  than  sufiScient  to  answer  all 
claims  on  the  testator^  estate.  Madean  v.  Daimton 
(No.  8),  27  Beav.  869. 

At  the  hearing  a  cause  was  ordered  to  stand  over 
for  want  of  parties,  and  the  plaintiff  was  to  amend 
his  bill  by  adding  the  names  of  such  parties  or  their 
legal  personal  representatives.  One  of  them  was 
dead,  and  had  no  legal  personal  representative.  A 
motion  by  the  plaintiff  for  liberty  to  proceed  in  the 
absence  of  such  representatiye,  or  foir  the  appoint- 
ment of  a.penon  to  represent  his  estate,  was  nfamd. 
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wHii  coflb.    WaUmm  t.  Page  (No.  S),  27  Bcwr* 
378. 

(&)  Crediiort^  SmU. 

Bill  filed  by  one  of  the  creditors  of  an  intestate 
against  the  son,  who  had  alleged  that  he  became 
entitied  to  all  his  finther's  property  under  a  deed  of 
gift,  and  praying  that  such  deed  might  be  declared 
▼Old  as  against  the  plaintiff  on  the  ground  of  fmud, 
or  that,  if  neceseary,  the  suit  might  be  taken  as  on 
behalf  of  all  the  creditors  of  the  intestate: — Held, 
upon  demurrer,  that  the  only  relief  the  plaintiff 
eould  have  would  be  as  general  creditor ;  that  it  was 
neeessary  to  have  a  perMnal  representative  of  the 
intestate  bdfore  the  Court ;  and  that  it  was  not  suffi- 
cient in  such  a  case  to  nominate  a  person  under  the 
recent  act  to  represent  the  estate.  Jomu  y.  AtUMp 
25  Law  J.  Bep.  (ir.8.)  Chane.  343. 

(B)  JoivDiKor. 

Bill  dismissed  for  mujoinder,  and  because,  though 
one  plaintiff  had  an  interest  to  maintain  the  suit, 
the  other  had  not,  and  the  interest  of  the  foitner  was 
not  that  churned  by  the  bill.  Barton  v.  jSorton,  S 
Kay  &  J.  512. 


PARTITION. 

To  a  suit  for  partition  of  property,  one  undivided 
share  of  which  was  rested  in  a  lunatic  tenant  in  tafl 
in  possession,  with  remainder  to  an  infimt  tenant  in 
tail,  with  remainder  to  a  married  woman  in  tail,  with 
remainders  over,  the  persons  interested  in  remainder 
after  the  lunatic  and  infant  tenants  in  tail,  were 
made  defendants,  and  they,  by  their  answers,  claimed 
■uch  interest  in  the  undivided  share  of  the  property 
as  they  were  alleged  to  have  by  the  bill : — Held,  that 
the  persons  so  named  as  defendants  were  not  unne- 
cessary parties  to  the  suits;  and  that,  having  rq^ard 
to  the  remoteness  and  uncertainty  of  their  interest 
in  the  property,  theb  costs  up  to  the  decree  on  the 
hearing  should  be  a  charge  on  the  property,  which 
should  be  allotted  in  severalty  in  respect  of  the  un- 
divided share  in  which  they  were  so  interested. 
SinffleUm  ▼.  ffo^^tim,  25  Law  J.  Rep.  (if.8.) 
Chanc  50. 

One  of  two  tenants  in  common  married,  and  the 
trustees  of  her  marriage  settlement,  having  a  power 
of  sale  and  exchange,  efliBCted  a  partition  of  the 
property  under  that  power : — ^Held,  that  the  ques* 
tion,  whether  the  ordinary  power  of  sale  and  ex- 
change will  authorize  a  partition,  is  so  doubtful  that 
a  purchaser  could  not  be  compelled  to  take  a  title 
depending  upon  it;  but  that  under  the  peculiar  words 
of  this  power  the  partition  was  effectual.  Sradtham 
T.  Fane,  25  Law  J.  Rep.  (n3.)  Chanc  418;  3 
Drew.  534. 

The  plaintiff  and  defendant  were  tenants  in  com- 
mon of  a  copyhold  estate ;  the  defendant  was  in 
possession  when  the  plaintiff^  title  accrued,  and 
continued  to  hold  the  estate  during  the  infancy  of 
the  pUintiff: — Held,  that  the  defendant  must  be 
considered  as  having  entered  upon  the  plaintiffli 
estate;  that  the  defendant  was  entitled  to  an 
allowance  for  permanent  improvements,  but  that  he 
must  be  charged  with  an  occupation  rent  propor- 
tionate  to  the  improvements  made.     Pa$eoe  v* 


Swm,  29  Law  J.  Rep.  (na)  Chanc  159;  27  Beav. 
508. 

The  Court  will  inteilSBre  and  direct  partition 
Commissioners,  in  the  exercise  of  their  discretion,  in 
case  of  miscarriage  by  them;  but  an  application  to 
the  Court  to  give  such  directions  must  be  made  by 
one  of  the  tenants  in  common,  and  be  founded  on 
something  the  Commissioners  have  done,  or  on  lome 
dealing  between  the  tenants  in  common.  The  Court 
has  no  jurisdiction  to  interfere  upon  the  application 
of  a  stranger  or  of  a  tenant  in  common  founded  on 
dealings  between  one  of  the  tenants  in  common  and 
such  stranger.   Wright  v.  FeriKm,  1  Dr.  &  8m.  231. 

In  a  suit  for  partition  costs  of  infants,  including  as 
well  the  costs  incurred  before  the  issuing  of  the 
commission  as  those  incurred  subsequently  thereto, 
charged  upon  and  ordered  to  be  raised  out  of  the 
shares  allotted  to  such  infknts  respectively  in  seve- 
nlgr*    Cw  V.  Cox,  8  Kay  &  J.  554. 

The  Court,  in  a  suit  fbr  partitioa,  will  not  in  cene- 
nd  direct  a  oommisnon  to  issue;  but  will  make  a 
declaration  that  the  estate  ought  to  be  divided,  with 
liberty  to  the  parties  entitled  to  bring  befbre  the 
Judge  at  cbambsrs  proposals  fbr  a  partition.  CUaht 
T.  Clayton,  2  Giff.  883. 

In  a  suit  fbr  partition  the  plaintiff  claimed  aa  heir 
of  a  deceased  tenant  in  common.  The  defimdant 
ignored  the  plaintiffli  title  as  heir,  and  at  the  ori- 
gmal  hearing  an  inquiry  as  to  the  fiict  was  directed, 
which  was  round  in  favour  of  the  plaintiff: — Held, 
that  the  defendant  was  not  liable  to  pay  the  costs  of 
the  inquiry,  except  so  f^  as  they  might  have  been 
increased  by  independent  evidence  adduced  by  the 
defendant  in  opposition  to  the  plaintifTs  title.  Xyne 
V.  Lyne,  21  Beav.  818. 

On  the  cause  coming  on  for  further  oonsideration, 
the  defendant,  who  was  entitled  to  a  moiety,  insisted 
that  she  was  purchaser  for  valuable  consideration 
of  the  other  moiety : — Held,  that  although  no  such 
point  had  been  ra»ed  by  her  answer,  she  was  still 
entitled  to  make  it  available,  and  an  inquiry  was 
directed.    Ibid. 

A  partition  by  parol  and  separate  poasearion  can- 
not be  questioned  after  being  acted  on  fbr  more  than 
twenty  years.    Paine  v.  Jtyder,  24  Beav.  151. 

Upon  a  partition  the  shares  of  the  parties  were 
▼eiy  minute  and  complicated.  The  Court,  to  save 
expense,  and  instead  of  directing  a  conveyance  of 
the  several  shares,  declared  each  of  the  paitiea  trus- 
tees, aa  to  the  sharea  allotted  to  the  others  of  tbem, 
and  then  vested  the  whole  trust  estate  in  a  single 
new  trustee,  under  the  Trastee  Acts,  with  directions 
to  convey  to  the  several  parties  their  allotted  shares. 
Sh^iAerdY,CkmrehiU,25Bwr.2l. 

A  partition  decreed  without  a  commisnon,  in  a 
case  in  which  infiints  were  interested,  upon  satis- 
fiictoiT  evidence  of  the  value.  ChteHwooar.  Percy, 
26  Beiv.  572. 

Many  persons  being  interested  in  a  partition  deed, 
it  was  directed  to  be  enrolled,  with  liberty  to  any 
party  to  have  a  duplicate  at  his  expense.  EUon  v. 
JSUon  (No.  1),  27  Beav.  682. 

Where  the  parties  are  equally  interested,  the 
practice  is  to  give  the  custody  of  the  deeds  to  the 
plaintiff;  but  where  they  are  not,  they  are  usually 

fiven  to  the  penon  having  the  greatest  interest 
bid. 
Subsequent  costs  in  a  partition  suit  ordered  to  be 
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bome  hf  the  parties  acondiiig  to  the  Tilne  of  their 
mpectiTe  ahaiee.    Ibid. 


PARTNERS. 

[See  Abbitbation  (A)  (a) — BiLuor  Exohakoi 
AKD  Pbomibbobt  NoTis  (A)  (a).] 

(A)  Pabthibship. 

(a)  ConttUiaUmandllffeetof. 
(6)  Ditwhstionof, 

SI)  Notice  to  Diuolve. 
2)  CoMU  of  DmohUion, 
JAgretmaU  to  JHuoUte* 
^ttiof. 

[d)  OoodwiU, 

(  e)  ^ed  ofBanhmptey  (fParttur. 

if)  J^eetof  Death  of  Partner, 

(B)  Rights  and  Liabilitiis. 

(C)  POWIBS  AND  DiSABILITIBS. 

(D)  Suits. 


!: 


(A)  Pabthbbsbip. 
(a)  OowtihUionand^ectof. 

Two  brothers  entered  into  a  joint  speculation  to 
parchase  land,  with  a  view  to  le-aelling  it  in  small 
parcels  at  a  profit.  Two  freehold  estates  were 
bought  and  conveyed  to  the  brothers  as  tenants  in 
eomnion.  A  copyhold  estate  was  surrendered  to 
them  as  joint  tenants,  and  two  other  estates  remained 
still  in  contract  when  one  brother  died  intestate. 
The  purchase-money  for  these  estates  was  paid  by 
means  of  a  joint  credit  with  a  banking  company. 
Some  of  the  land  had  been  re-sold  by  the  brothers : 
— Held,  that  the  share  of  the  deceased  brother  in 
these  estates  was,  as  between  his  real  and  personal 
zepresentatives,  to  be  regarded  as  personalty.  Darby 
T.  Darby,  25  Law  J.  Rep.  (b.s.)  Chanc  371;  8 
Drew.  495. 

The  plaintiff  and  the  defendant,  being  part-owners 
of  a  horse,  agreed  that  the  plaintiff  should  have  the 
entire  management  of  the  horse,  and  that  the  ex- 
penses of  keeping,  training,  and  running  him  should 
be  borne,  and  his  winnings  shared,  by  both  equally. 
The  horse  won  nothing,  and  the  plaintiff  having 
|)aid  the  whole  of  the  expenses, — ^Held,  that,  even 
if  a  partnership  existed  between  the  plaintiff  and  the 
defendant  in  the  management  and  running  of  the 
horse,  half  the  sum  expended  by  the  plaintiff  was  in 
the  nature  of  an  advance  by  him  of  capital  on  behalf 
of  the  defendant,  and  which  he  was  entitled  to 
recover  from  Uie  defendant.  Frenek  y.  Styrvng, 
26  Law  J.  Rep.  (n.s.)  C.P.  181;  2  Com.  B.  Rep. 
N.S.  d57. 

QiMsre — whether  the  agreement  constituted  « 
partnership  between  the  plaintiff  and  defendant. 
SembU,  per  CoMwrn,  CJ.,  that  it  did.  Ibid. 

An  agreement  between  imderwriters  to  act  in 
concert  and  share  ^ually  the  profit  and  loss  of  all 
insurances,  constitutes  a  partnership,  though  each 
underwrote  policies  in  his  own  name  for  distinct 
sums.  BreU  v.  JBeekwiih,  26  Law  J.  Rep.  (n.8.) 
Chanc.  180. 

The  85  Geo.  3.  c.  68,  requiring  the  names  of 
insuieis  io  be  written  upon  polides^  will  not  prevent 


the  msored  from  recovenng  from  persons  engaged  as 
partners  in  underwriting,  though  each  of  the  part- 
ners signed  in  his  own  name  in  distinct  sums,  and 
not  on  behalf  of  a  firm.    Ibid. 

The  decease  of  one  partner  will  not  leave  the 
premiums  due  for  insurances  in  the  order  and  dia- 
position  of  the  survivor,  so  as  to  make  them  liable 
for  his  separate  debts  only.    Ibid. 

Any  creditor  of  a  deceased  partner,  whether  joint 
or  sepante,  may  institute  a  suit  to  have  the  partner- 
ship as  well  as  the  separate  estate  administered  in 
this  Court,  and  the  aaognees  of  a  surviving  partner, 
who  has  become  a  bankrupt,  are  proper  parties  to 
the  suit.    Ibid. 

Where  land  is  purchased  by  partners  out  of  the 
partnership  assets,  and  used  for  the  purposes  of  the 
business,  it  is  to  be  considered  as  personalty,  both 
as  between  the  parties  themselves  and  as  between 
the  heir  and  personal  representatives  of  a  deceased 
partner.  ffoUvyd  v.  Mobroyd,  28  Law  J.  Rep. 
(ii.B.)  Chanc  902. 

Sir  G  L,  when  a  retiring  partner  of  the  firm  of 
B  &  Co.,  applied,  on  the  10th  of  July  1847,  to  G 
&  Co.,  bankers,  for  a  loan  of  20,000t  on  the  security 
of  his  share  of  the  partnership  assets,  and  informed 
them,  by  letter  of  the  14th  of  the  same  month,  that 
the  amount  of  his  share  might  be  taken  as  about 
25,000^,  and  that  he  was  informed  by  B,  his  part- 
ner, that  part  of  the  balance  at  credit  with  C,  L  ft 
Co.,  of  which  firm  he  (Sir  G  L)  was  a  member,  on 
account  of  B  &  Co.,  would  be  appropriated  towards 

ryment  of  the  amount,  and  that  he  would  authorise 
to  pay  the  amount  to  G  &  Co.,  and  he  thereby 
bound  himself  to  give  to  G  &  Co.  a  full  and  perfect 
lien  thereon.  Subsequently  B  wrote  to  G  &  Co., 
through  Sir  G  L,  stating  that  B  &  Co.  had  instructed 
C,L&  Co.  to  transfer  to  them  5,000/.  of  the  surplus 
partnership  assets  of  B  &  Co.  in  their  hands,  and 
engaging  to  pay  the  remaining  balance  of  Sir  G  L*s 
capital.  Sir  G  L  sent  to  G  &  Co.  a  promissory  note 
for  20,000/.,  payable  to  the  order  of  C,  L  &  Co., 
with  the  letter  of  B,  as  a  coUateial  security,  and  the 
20,000/.  was  accordingly  advanced.  The  firm  ot 
C,  L  ft  Co.  became  insolvent,  and  the  promissory 
note,  when  presented,  was  dishonoured.  G  &  Co^ 
in  1855,  after  the  death  of  B  and  of  Sir  G  L,  filed 
the  bill  against  the  surviving  partners  of  the  firm  of 
B  Sl  Co.,  and  against  the  representatives  of  the  de- 
ceased partner,  who  claimed  to  be  allowed  to  deduct 
the  5,000/.  in  the  hands  of  C,  L  &  Co.,  referred  to 
in  the  letter  of  B.  One  of  the  Vice  Chancellors 
decided  that  G  ft  Co.  were  equitable  assignees  of 
Sir  G  Lis  share,  and  were  entitled  to  recover  the 
whole  amount,  without  deducting  the  5,000/L,  alleged 
to  be  in  the  hands  of  C,  L  &  Co. ;  and  upon  appeal 
by  the  defendants,  the  Lords  Justices  affirmed  the 
decision,  and  considered,  as  there  was  no  statutory 
bar,  nor  any  presumption  of  injury  to  the  defen- 
dants by  lapse  of  time,  that  the  lateness  in  filing  the 
bill  was  no  defence  to  the  plaintiffs^  claim.  The 
order  contained  in  the  correspondence  differed  essen- 
tially from  a  cheque  on  a  banker,  a  bill  of  exchange, 
or  a  promissory  note.  Olyn  v.  ffood,  29  Law  J. 
Rep.  (n.8.)  Chanc  204;  1  De  Gex,  F.  ft  J.  334; 
1  Giff.  328. 

Where  one  of  several  partners  agrees  with  a  stran- 
ger for  a  sub-partnership,  it  is  not  to  be  implied,  in 
the  absoice  of  any  agreement,  that  the  duration  oC 


456 


PARTNERS;  (A)  Pabtvxbshxi*; 


tiie  fab*paitn«rifaip  if  to  be  co-eztenaTe  with  ths 
original  paiinenbip.  Frot^  t.  McmUtmf  21  Bear. 
596. 

A  A  B  were  partnen  for  four  years  in  the  K  millt 
and  A  AC  were  aab-pertners  at  will.  A  put  an  end 
to  his  sub-partnership  with  C.  They  afterwards 
met,  and  A  drew  up  this  document — ^'^Mr.  C  to 
receive  3-16th8  of  the  K  mill  during  the  present 
partnership  of  A  A  B ;  if  Mr.  C  enters  into  any 
other  busineas  before,  to  renounce  his  interest  above 
mentioned,  and  to  receive  500/.  as  a  quit-claim." 
It  was  taken  to  a  solicitor  to  draw  a  formal  agree- 
ment, who  said  it  was  too  vague  to  act  upon,  and 
both  parties  differed  as  to  its  construction: — Held, 
that  it  was  not  a  final  concluded  agreement,  which 
could  be  enforced.     Ibid. 

(5)  DisioUaum  qf. 

(1)  Notice  to  di$9olve. 

If  a  partner  has  been  guilty  of  embeixlement,  or 
has  committed  a  breach  of  trust,  his  co-partner  may, 
by  notice,  dissolve  the  partnership  from  the  date  of 
the  notice,  notwithstanding  the  articles  of  partner- 
ship provided  for  its  continuance  for  the  joint  lives 
of  the  partners.  EsteU  v.  Haffward,  29  Law  J,  Rep. 
(M.S.)  Chanc.  S06. 

A  notice  of  dissolution  given  to  a  lunatic  partner 
is  sufficient  to  put  an  end  to  the  partnership.  Jfe£> 
Unh  V.  Kem,  27  Beav.  286. 

Notice  by  two  partners  to  a  third,  that  **  we  AaU 
dissolve  the  partnership  "  on  the  81st  of  December, 
operates  as  a  dissolution  on  that  day.    Ibid. 

(2)  Came  of  DiswUiUon. 

The  plaintiff  and  the  defendant  carried  on  the 
basinfss  of  suigeons  as  partners  under  articles  of 
partnership,  which  provided  (inier  aiia)  that  **  in 
case  either  of  the  partners  should  be  desirous  of 
retiring,  and  should  give  twelve  calendar  months' 
notice  in  writing  of  such  his  desire  to  the  other 
partner,  the  continuing  partner  should  have  the 
option  of  becoming  the  purchaser  of  the  share  of  the 
retiring  partner,  for  a  sum  equal  to  two  years*  pur- 
ehase  of  the  share  of  the  said  retiring  partner  in  the 
net  annual  profits  of  the  business^  provided  such 
option  were  exercised  within  one  calendar  month 
ftam  the  receipt  by  him  of  such  notice  of  retire- 
ment"*; and  they  also  stipulated  that  "eadi  of  the 
partnen  should  employ  himself  assiduously  in  the 
business  and  concerns  of  the  said  partnership  bosH 
BOSS,  and  use  his  utmost  skill,  care  and  diligence  to 
promote  and  increase  the  same,  and  that  if  either  of 
the  partners  should  commit  any  breach  of  any  of  the 
covenants  and  agreements  therein  contained,  and  on 
bis  part  to  be  respectively  observed  and  performed, 
then  and  in  any  of  such  cases  the  other  of  the  said 
partnen,  if  he  should  think  fit,  should  be  at  liberty 
to  dissolve  the  said  partnership  by  giving  the  party 
oflending  notaoe  in  writing,  declaring  the  partnership 
to  be  dusolved  and  determined.**  On  the  15th  A 
August  1856  the  defendant  served  upon  the  plaintiff 
the  proper  notice,  under  the  articles,  of  his  intention 
lo  retire  from  the  business.  Disputes  having  then 
arisen  as  to  the  conduct  of  certain  portions  of  the 
business  calculated  greatly  to  reduce  the  value  of  the 
annual  profits  of  the  concern,  the  defendant,  on  the 
18th  of  September  1856,  having  previously  received 
noUoe^  through  his  solicitor,  that  tl^e  plaintiff  intended 


to  exercise  the  option  gnren  him  to  purchafls  tiie 
defendant's  share  of  the  business,  under  the  articles, 
served  upon  the  plaintiff  notice  of  a  dissolution  of 
the  partnership,  on  the  ground  of  an  alleged  breach, 
by  the  plaintiff,  of  the  stipulations  of  the  articles. 
Later,  on  the  same  day,  the  plaintiff  served  notice, 
under  the  articles,  of  his  intention  to  exercise  his 
option  of  purchase,  in  accordance  with  the  intimation 
he  had  previously  given  to  the  defendant's  solicitor: 
— Held,  the  evidence  foiling  to  shew  ao  actual  viola- 
tion of  any  stipulation  of  the  psrtneiehip  articles  by 
the  plaintiff,  that  the  defendant  was  not  entitled  to 
a  dissolution  under  the  articles,  and  that  the  partner- 
ship business  must  be  continued  to  be  carried  on,  at 
whatever  inconvenience,  till  the  expiration  of  the 
twelve  months  after  service  of  the  plaintiff^  notice 
of  purchase.  Warder  v.  SHlwell,  26  Law  J.  Rep. 
(H.&)  Chanc  878. 

A  and  B.  in  1856  entered  into  partnership  as 
suigeons,  B  paying  to  A  750/.  premium,  upon  the 
representation  that  A*s  profits  were  700^  per  annum. 
Disputes  subsequently  aroi^  and  it  was  alleged  by 
B  that  the  profits  of  A  wer^  not  half  the  amount 
represented,  an  allegation  which  was  supported  by 
A^i  income-tax  return  and  other  evidence.  There 
was  no  evidence  of  the  actual  receipts  of  A.  The 
Master  of  the  Rolls  decreed  a  dissolution  of  the 
partnership,  and  a  return  of  one-half  the  premium ; 
and  this  decision  was  affirmed,  on  appeal,  on  the 
ground  of  the  misrepresentation  as  to  the  amount  of 
A'S  profits  previous  to  the  partnership.  /owMqr  ▼• 
JTfUMPles,  29  Law  J.  Rep.  (N.8.)  Chanc.  95. 

Where  partnen  who  are  so  under  contract  for  a 
fixed  period,  there  being  no  specific  power  by  the 
contnct  to  dissolve,  so  conduct  themselves  that 
mutual  confidence  is  impossible,  the  Court  will  of  its 
own  authority  dissolve  the  partnerahip  against  the 
will  of  one  of  the  partnen.  Baositr  v.  Weai^  1  Dr. 
A  8m.  178. 

Motion  for  an  interim  injunction  to  restrain  a 
partner  who,  six  months  previously,  being  tempo- 
rarily of  unsound  mind,  had  attempted  to  commit 
suicide,  from  interfering  in  the  partnership  a&irsy  re- 
fused, the  evidence  not  shewing  thatat  the  time  of  the 
motion  he  was  incompetent  to  conduct  the  business  of 
the  partnership  according  to  the  partnership  articles; 
and  a  motion  in  a  cross^uit  to  restrain  defendants  in 
such  cross-suit  from  preventing  the  partner  who  had 
been  insane  from  tranaacUng  the  businesa  of  the 
partnenhip  as  a  partner  thereof  granted.  Aiwnf- 
mottf,  2  Kay  A  J.  441. 

The  circumstances  that  the  conduct  and  state  of 
mind  of  the  partner  in  question  were  sudi  as  at  once 
to  destroy  the  confidence  of  the  other  partnen,  and 
to  induce  customen  to  withdraw  their  custom  from 
the  firm,  and  that  the  malady  under  which  he 
laboured  might  as  easily  have  led  him  to  attempt  the 
life  of  one  of  his  partners,  were  held  not  to  furnish 
sufficient  ground  for  granting  the  first  motion* 
Ibid. 

Examination  of  the  authorities  on  this  subject. 
They  establish  these  propoaitiops:  Ist  Actual  in- 
sanity of  a  partner  is  not  in  itself  a  dissolution  of  the 
pertner^ip,  but  there  must  be  a  decree  for  dissolu- 
tion. 2ndly.  Such  a  decree,  notwithstanding  actual 
insanity  proved  to  have  existed  before  the  filing  of 
the  bill,  will  not  be  made  in  a  disputed  case  without 
a  fhrther  mquiry  whether,  at  the  time  when  the 
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relief  if  nrnght,  the  pafty  is  in  luch  a  state  of  mind 
as  to  be  able  to  conduct  the  busineM  of  the  firm  in 
partnenbip  with  the  other  members  according  to 
the  articles  of  partnership.  Semble — ^the  affirmative 
of  this  issue  would  then  lie  with  the  party  who  had 
been  of  unsound  mind.  Srdly.  Insanity  existing  when 
the  relief  is  sought  is  good  ground  for  a  dissolution. 
Ibid. 

This  Court  has  jurisdiction  to  dinolTe  a  partner- 
ship of  which  the  business  cannot  be  carried  on  at  a 
profit  without  fUrther  capital,  each  partner  hating 
oontribttted  his  share  of  capital ;  and  it  is  not  neces- 
sary to  shew  that  the  concern  is  embarrasKd.  Jen- 
ninffw  ▼.  Badddey^  8  Kay  &  J.  78. 

Dissolution  of  a  partnership  decreed  on  that 
ground  in  a  case  intoWing  other  and  special  circum- 
stanoes,  on  which  however  the  Court  did  not  rely  as 
essential  to  the  decree.     Ibid. 

This  Court  will  dissolve  a  partnership  before  the 
expiration  of  the  term,  where  the  drcumstances 
have  so  changed,  and  the  conduct  of  the  parties  is 
iuch  as  to  render  it  impossible  to  carry  it  on  without 
injury  to  all  the  partners.  ITamsois  t.  Tefmantt 
21  Beav.  482. 

The  Court  dissolved  a  partnership  entered  into  for 
a  term  of  years  whvn,  without  any  breach  of  the 
partnership  articles,  circumstances  had  so  altered 
that  it  could  not  be  carried  on  upon  the  looting 
originally  contemplated;  and  the  confidence  mu- 
tually reposed  having  ceased  and  given  place  to 
mistrust,  so  that  it  was  apparent  that  the  partner- 
ship could  not  go  on  without  mutual  injury.    Ibid. 

A  &  B,  who  had  been  partners  for  some  time, 
entered  into  a  new  partnership  with  C.  At  the  same 
time  B  took  all  the  assets  of  the  old  firm,  and  cove- 
nanted to  indemnify  A  from  the  lisbilities.  The 
Court  held,  that  the  partnership  between  the  three 
might  be  determined  by  the  Court  for  doe  cause, 
without  setting  aude  the  deed  of  indemnity,  which 
might  be  the  subject  of  another  suit     Ibid. 

This  Court  will  not  dissolve  a  partnership  on  the 
ground  of  a  small  infraction  of  the  articles  of  co- 
partnership.   Andervm  v.  AnAenwif  25  Bcav.  1 90. 

Articles  of  partnership  provided  that  if  either  of 
the  partners  should  give  guarantees  without  consent, 
the  other  might  disaolve  on  giving  notice.  One  of 
the  partners  in  the  course  of  eight  years,  gave  a 
gtiarantee  for  52/.,  and  the  other  gave  notice  to  dis- 
solve:— Held,  that  this  alone  was  not,  in  equity,  a 
sufficient  ground  for  a  dissolution.    Ibid. 

(8)  Agreement  to  dmciUse, 

In  re  Langffuad'^e  TnuU,  7  Law  J.  Dig.  513; 
7  De  Gex,  M.  &  G.  353. 

(i)  Sffect  of. 

If  a  premium  is  paid  on  the  formation  of  a  part- 
nership for  a  term  of  years,  and  the  partnership  is 
dissolved  before  the  expiration  of  the  term  from 
incompatibility  of  temper,  &c.,  and  there  has  been 
no  fraud  or  misrepresentation  by  either  party,  the 
premium  will  be  apportioned  by  the  time  fixed  for 
the  duration  of  the  partnership,  and  the  party  re- 
ceiving the  premium  must  deduct  so  much  as  shall 
correspond  with  the  time  during  which  the  partner- 
ship has  continued,  hut  he  must  return  so  much  as 
shall  correspond  with  the  unexpired  time  of  the 
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partnership.  AeUe  v.  Wright,  25  Law  J.  Rep.  (v.s.) 
Chanc.  864;  28  Beav.  77. 

If  a  partner  in  a  periodical  withdraws  from  the 
publication  and  determines  the  partnership,  so  that 
the  right  to  use  the  name  roust  be  sold  and  the 
afiairs  wound  up,  he  will  not  be  restrained  from 
advertising  a  work  of  a  similar  description  under  a 
new  name,  or  the  discontinuance  of  the  former  work, 
so  fkr  as  his  connexion  with  it  was  concerned.  Brad- 
Iwry  V.  Diekem,  28  Law  J.  Rep.  (n.s.)  Chanc.  667; 
27  Beav.  58. 

Several  persons  who  were  jointly  entitled  to  several 
leases  of  a  colliery,  worked  it  in  copartnership : — 
Held,  on  a  dissolution,  that  one  of  the  co-owners  of 
the  leases  could  not  insist  on  a  partition  though  there 
miffht  be  no  debts,  but  that  the  whole  must  be  sold. 
Wild  V.  JirOn^,  20  Beav.  504. 

(c)  Deed. 

The  first  count  stated,  that  the  defendant  and  L, 
co-partners,  by  indenture  did,  and  each  of  them  did, 
grant,  sell,  assign  and  transfer  to  the  plaintiffs  all  the 
co-partnership  stock,  debts,  sums  of  money,  and  all 
other  the  personal  estate  and  effects  of  the  defendant 
and  L  as  such  co-partners.  That  at  the  time  of  mak- 
ing the  indenture  defendant  was  indebted  to  the  co- 
partnership in  240^  Breach,  non-payment  to  the 
plflintiffs  of  the  240/.: — Held,  on  demurrer,  that 
there  was  no  implied  covenant  on  the  part  of  the  de- 
fendant or  L  to  pay  to  the  plamtiifs  a  debt  due  from 
either  to  the  co-partnership,  and  the  defendant  was 
entitled  to  judgment.  AuUon  v.  AtHnt,  25  Law  J. 
Rep.  (h.&)  C.P.  229;  18  Com.  B.  Rep.  249. 

The  second  count  stated,  that  at  the  time  of  mak- 
ing the  indenture,  the  defendant  had  in  his  possession 
a  bill  of  exchange  for  120/.  payable  to  his  order,  the 
property  of  the  defendant  and  L  as  such  co-partners. 
Breach,  that  he  made  default  in  transferring  the  bill 
to  the  plaintiffs,  and  after  the  making  of  the  inden- 
ture incapacitated  himself  from  so  doing: — Held, 
that  there  was  an  implied  covenant  on  the  part  of 
the  defendant  not  to  do  anything  in  derogation  of 
his  deed,  and  that  he  had  acted  in  derogation  of  his 
deed  by  incapacitating  himself  from  transferring 
the  bill  to  the  plaintiffs,  and  that  they  were  entitled 
to  judgment.    Ibid. 

{d)  OoodwHL 

F,  H  &  B  carried  on  the  business  of  solicitors  in 
partnership.  A  was  afterwards  admitted  as  a  part- 
ner, and  in  1888  F  retired ;  he  reserved  to  himself 
the  right  of  introducing  T  as  a  partner  in  the  firm. 
In  1846,  H,  B  &  A  entered  into  new  articles  of  part- 
nership, the  term  of  which  was  extended  to  1853, 
and  articles  were  inserted  for  the  valuation  and  pur- 
chase of  the  share  of  any  retiring  or  deceased  part- 
ner during  the  term ;  these  articles  were  made  subject 
to  the  right  reserved  by  F  of  introducing  T.  In  1 848 
H  died,  and  his  widow  was  paid  the  value  of  his  share. 
In  1849  F  introduced  T  as  a  partner.  A  memoran- 
dum was  then  drawn  up,  without  reference  to  the 
articles  of  1846,  declaring  that  from  September  1850 
T  should  have  one-fifth  of  the  profits  until  Septem- 
ber 1853,  from  which  date  he  was  to  take  an  equal 
share  in  the  partnership  profits ;  the  partnership  to 
continue  for  ten  years  from  thelst  of  September  1 850. 
A  clause  was  afterwards  added,  that  in  the  event  of 
the  death  or  retirement  of  either  of  the  senior  part- 
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nen  before  the  I  si  of  September  1858,  his  two-fifths 
should  be  divided  into  thirds,  two-thirds  to  be  taken 
by  the  surviving  senior  partner,  and  one^thiid  by  T. 
A,  in  connexion  with  his  signature  to  this  memoran- 
dum, wrote  that  it  was  not  to  annul  or  prejudice  the 
articles  of  1846.  In  August  1858,  A  signified  his 
intention  of  retiring  from  the  business,  and  he  claimed 
the  value  of  his  share  of  the  partnership  and  of  the 
goodwill.  Upon  a  bill  filed  b j  A  to  have  the  value 
of  his  share  in  the  business  and  the  goodwill  thereof 
ascertained, — Held  (affirming  the  decision  of  the 
Master  of  the  Rolls),  that  A,  by  his  notice,  had  dis- 
solved the  partnership;  that  the  two  days  intervening 
between  the  notice  and  the  determination  of  the 
partnership  under  the  articles  of  1846,  could  give  no 
marketable  value  to  the  goodwill  in  the  business,  and 
that  A  was  only  entitled  to  the  profits  during  the 
continuance  of  the  partnenhip.  Aiuten  y.  Bay 9^  27 
Law  J.  Rep.  (h.b.)  Chanc.  714;  2  De  Gez  &  J.  626; 
27  Law  J.  Rep.  (n.b.)  Chanc.  248;  24  Beav.  598. 

Where  a  tnde  is  established  in  a  particular  place, 
the  goodwill  of  that  trade  means  nothing  more  than 
the  sum  of  mone^which  any  person  would  be  willing 
to  give  for  the  chance  of  being  able  to  keep  the  trade 
connected  with  the  place  where  it  has  been  carried 
on.  Goodwill  is  something  distinct  from  the  profits 
of  a  business,  although  in  determining  its  value,  the 
profits  are  necessarily  taken  into  account,  and  it  is 
usually  estimated  at  so  many  years'  purdiaseupon 
the  amount  of  those  profits.     Ibid. 

The  term  ''goodwill*^  seems  wholly  inapplicable 
to  the  business  of  a  solicitor,  which  has  no  local  exist- 
ence, but  is  entirely  personal,  depending  upon  the 
trust  and  confidence  which  persons  may  repose  in  his 
integrity  and  ability  to  conduct  their  legal  aflairs.' 
Ibid. 

If  two  or  more  partners  carry  on  business,  and  one 
dies,  his  share  of  the  goodwill  is  assets  as  part  of  his 
estate,  but  the  value  of  his  share  will  be  computed 
with  reference  to  his  interest,  limited  however  by  any 
rights  which  may  survive  to  his  co-partners.  SmiA 
V.  Everett,  29  Law  J.  Rep.  (if  .s.)  Chanc.  286 ;  27 
Beav.  446. 

Where,  therefore,  after  the  death  of  a  partner,  his 
CO- partner  oould  carry  on  business  alone,  or  by  a  slight 
alteration  in  the  name  of  the  firm,  and  upon  the 
»ime  premises,  and  a  beneficial  privilege  vested  solely 
in  the  surviving  partner,  who  alone  could  confer  that 
light  on  other  persons, — Held,  that  the  value  of  the 
share  of  the  deceased  partner  must  be  a  proportion 
of  the  net  value,  after  deducting  the  amount  at  which 
the  surviving  rights  were  valued.    Ibid. 

The  privilege  conferred  by  the  7  &  8  Vict.  c.  32.  of 
issuing  bank  notes,  continues  to  the  surviving  mem- 
bers of  a  banking  firm.     Ibid. 

As  to  the  principle  on  which  the  value  of  the  good- 
will of  a  business  should  be  ascertained,  as  between 
the  partners,  on  a  dissolution.  Mellenh  v.  Keen  (No. 
2),  28  Beav.  4.53. 

Where  on  a  dissolution,  one  partner  obtains  exclu- 
sively the  benefit  of  the  goodwill,  and  is  made  ac- 
countable for  it,  the  Court,  in  ascertaining  its  value, 
considers  what  it  would  have  produced,  if  sold  in  the 
most  advantageous  manner  and  at  the  proper  period 
of  time.     Ibid. 

The  value  of  the  goodwill  of  a  banking  business 
assessed  at  one  year's  average  net  profits.     Ibid. 

The  legatee  of  the  share  of  the  mere  goodwill  of 


a  deceased  partner  cannot  support  a  bill  against  the 
surviving  partner  to  obtain  the  benefit  of  his  legacy, 
even  after  assent  by  the  executor.  MoUfiton  v. 
QuiddingUm,  28  Beav.  529. 

A  &  B  carried  on  business  in  partnership  on  pre- 
mises belonging  to  the  firm.  A  died,  having  be- 
queathed his  goodwill  (not  including  the  book  debts 
or  stock  in  trade)  to  the  plaintiff.  The  executors 
assented  to  the  bequest,  but  had  assigned  the  testa- 
tor's interest  in  the  trade  premises  to  the  surviving 
partners.  To  a  bill  by  the  plainti£f  against  the  sur- 
viving partner  to  realize  his  share  of  the  goodwill  a 
general  demunner  was  allowed.    Ibid. 

(s)  Effect  of  Bankruptcy  of  Pcartner. 

The  right  of  thesol  vent  partner  to  sell  the  property 
of  the  partnership  after  the  bankruptcy  of  his  co» 
partner  is  personal  to  himself,  and  cannot  be  trans- 
ferred ;  therefore  he  cannot,  by  suffering  a  writ  of 
Ji.  fa.  to  be  executed  against  him,  authorise  the 
sheriff  to  dispose  of  the  partnership  property.  Crater 
▼.  KerthaWf  25  Law  J.  Rep.  (h.b.)  Chanc.  445 ;  2 
Kay  &,  J.  496. 

A  and  B,  who  had  been  partners  as  solicitota,  re- 
newed the  partnership  for  their  joint  lives,  and  in  the 
agreement  it  was  stipulated  that  upon  the  death  of 
either,  the  survivor  should  during  his  life  and  the  life 
of  the  widow  of  the  deceased  partner,  pay  to  the 
appointee  of  the  deceased  partner  either  an  annuity 
of  200/.  or  one-fourth  of  the  profits  of  the  business, 
at  the  election  of  the  surviving  partner.  A,  by  set- 
tlement on  his  marriage,  appointed  in  favour  of  his 
intended  wife,  who  became  his  widow.  The  partner* 
ship  continued  till  the  death  of  A  in  1851,  and  B 
carried  on  the  businen  till  his  bankruptcy  in  1856. 
At  the  death  of  A  the  firm  was  greatly  in  debt,  and 
the  debts  B  paid  off,  but  he  did  not  pay  the  widow 
either  the  annuity  or  any  share  of  the  profits,  nor 
make  any  election.  The  widow  claimed  to  prove 
under  the  bankruptcy,  but  her  proof  was  rejected: — 
Held,  on  appeal,  that  the  assignees  had  still  the  power 
of  election,  and  they  having  elected  to  pay  one-fourth 
of  the  profits,  the  debts  of  the  old  firm  must  be  set 
off  against  the  profits,  and  that  for  the  purposes  of 
the  proof,  the  business  must  under  the  articles  be 
considered,  not  a  new,  but  a  continuing  business,  and 
its  debts  be  dischaiged  before  any  profits  could  be 
divided.  Ex  parte  Harper,  in  re  Parry  Jonee,  26 
Law  J.  Rep.  (n.s.)  Bankr.  74;  1  De  Gex  &  J.  180. 

(/)  Effea  of  Deaik  of  Partner. 

If  the  goodwill  of  a  business  belongs  wholly  to 
surviving  partners,  the  representatives  of  a  deceased 
partner  are  not  entitled  to  participate  in  the  profits 
made  by  the  surviving  partners,  though  as  a  new  firm 
they  debited  themselves  with  the  general  assets  of  the 
old  firm,  including  those  of  the  deceased  partner,  and 
carried  on  the  trade  through  a  series  of  years,  and 
through  several  changes  in  the  firm,  when  from  the 
nature  of  the  trade,  and  the  state  of  the  accounts  of 
the  old  firm,  and  its  liabilities,  it  appeared  that 
neither  the  assets  of  the  deceased  partner  nor  the 
assets  of  the  old  firm  could  have  been  realised,  except 
by  a  continuance  of  the  business.  Wedderbum  v. 
Wedderbum,  25  Law  J.  Rep.  (n.b.)  Chanc.  710;  22 
Beav.  84. 

A  &  B  worked  mines  in  partnership.  The  lease 
of  the  mines  expired  in  1845,  and  they  continued  to 
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work  them  as  tenants  from  year  to  jear.  In  No- 
vember 1847  A  died,  and  B  continued  to  work  the 
mines  only  sufficiently  to  keep  them  going.  At  Lady- 
day  1851,  B  obtained  a  new  lease  of  the  greater  part 
of  the  mines,  upon  certain  terms.  On  the  24th  of 
November  1851,  E,  who  claimed  an  interest  under 
A*s  will,  filed  a  bill  against  C  (A's  executrix)  and  B, 
for  the  administration  of  A's  estate,  and  that  the 
mine  might  be  worked  under  the  direction  of  the 
Court.  Answers  were  put  in,  but  nothing  further 
was  done  in  the  suit.  B  continued  to  work  the  mine 
until  December  1858,  when  he  died  intestate,  and 
C  took  out  letters  of  administration.  On  the  1st  of 
June  1854  E  sold  his  interest  under  A'B  will  to  X, 
who,  on  the  17th  of  the  same  month,  instituted  a 
suit  to  establish  an  interest  on  behalf  of  A*s  estate 
in  the  mine  after  A's  death : — Held  (reversing  the 
decision  of  the  Master  of  the  Rolls,  and  Knight 
Bruce,  L.J.,  doubting),  that  the  interest  of  A  in  the 
mine  did  not  cease  on  his  death,  but  was  still  con- 
tinuing. ClemenU  v.  ffallf  27  Law  J.  Rep.  (n.8.) 
Chanc  349 ;  2  De  Gex  &.  J.  173;  24  Beav.  338. 

Upon  the  decrase  of  a  partner  in  trade,  the  firm 
was  indebted  to  him  for  money  advanced.  The  bu- 
siness was  continued  by  the  surviving  partner,  who, 
with  the  monev  of  the  firm,  made  additions  to  the 
stock  in  trade: — Held,  as  the  executors  of  the  de- 
ceased partner  had  permitted  the  continwince  of  the 
business,  that  they  had  no  lien  upon  the  subsequently 
acquired  stock  in  trade  for  the  money  advanced  to 
the  firm  by  their  testator.  Payn  v.  Hornby,  27 
Law  J.  Rep.  <n.s)  Chanc.  689;  25  Beav.  280. 

A  surgeon  sold  a  share  of  his  business,  and  took 
the  purchaser  into  partnership.  The  articles  specified 
that  the  partnership  was  for  such  term  as  they  should 
mutually  agree,  and  that  in  case  of  death,  absence 
or  incapacity  of  either  of  the  partners  the  survivor 
should  have  the  right  of  purchasing  his  share  at  two 
years*  value,  or,  in  case  of  dispute,  at  a  price  to  be 
named  by  valuers ;  but  in  case  he  should  decline  to 
purchase  such  share,  then  that  it  might  be  sold  to 
any  person  willing  to  purchase.  The  purchaser  died 
fifteen  months  after  the  date  of  the  articles ;  and  on 
his  death  the  surviving  partner  refused  either  to  pur- 
chase his  deceased  partner's  share,  or  to  admit  any 
other  person  to  be  a  partner  with  him : — Held,  that 
the  surviving  partner  could  not  repudiate  the  articles; 
and  that  his  refusal  to  purchase  the  deceased  part- 
nerlB  share,  or  to  admit  a  new  partner  in  his  place, 
left  the  surviving  partner  liable  to  reimburse  the  value 
of  the  deceased  partner's  share,  and  also,  in  the  mean 
time,  to  account  for  the  accrued  profits.  Feather- 
ttonhavgh  v.  Turner,  28  Law  J.  Rep.  (n.s.)  Chanc. 
812;  25  Beav.  382. 

(B)  Rights  and  Liabilities. 

Severn]  persons  were  engaged  as  partners  in  work- 
ing coal-mines.  The  partnership  was  at  will.  The 
mines  were  worked  by  some  of  the  partners,  who, 
before  the  expiration  of  the  last  lease,  agreed  among 
themselves  to  conduct  the  whole  for  their  own  bene- 
fit. They  thereupon  gave  notice  to  the  other  part- 
ners to  dissolve  the  partnership,  and  entered  into  an 
agreement  with  the  landlord  for  renewal  to  them- 
selves only.  They  gave  public  notice  of  sale  by 
auction  of  the  plant  and  stock,  and  informed  the 
other  partners  that  they  might  bid,  and  that  they 
themselves  intended  to  do  so,  and  told  them  that  the 


landlord  had  agreed  to  the  renewal  as  before  men- 
tioned. Accounts  were  made  up,  and  such  of  the 
excluded  partners  as  assented  and  executed  releases 
were  paid  their  shares,  but  others  re!'used  their 
assent,  and  claimed  the  benefit  of  the  renewed  lease, 
besides  their  share  of  the  partnership  assets.  The 
new  lease  was  granted  in  1846,  and  in  1855  some  of 
the  excluded  partners  filed  a  bill  to  have  the  benefit 
of  the  renewed  lease,  and  an  account  of  the  profits 
of  the  old  and  new  partnership : — Held,  that  the 
renewal  was  a  constructive  trust  for  the  benefit  of  all 
the  partners,  but  that  these  excluded  partners  having 
taken  no  active  steps  for  such  a  length  of  time  to 
assert  their  rights,  could  not  have  relief  in  this  court, 
for  that  mere  words  were  not  sufficient  without  active 
proceedings.  Clegg  v.  Bdmondton,  26  Law  J.  Rep. 
(h.s.)  Chanc.  678;  22  Beav.  125. 

A  firm  of  stockbrokers  purchasing,  on  behalf  of  a 
customer,  foreign  securities,  passing  by  delivery, 
which,  in  their  usual  course  of  dealing,  they  retained 
in  their  own  custody,  are  jointly  and  severally  liable 
to  make  good  the  same  if  lost  or  misapplied.  Where 
therefore,  one  of  the  partners,  who  was  a  trustee  of 
a  marriage  settlement,  under  instructions  to  the  firm, 
not  only  bought  the  foreign  securities,  but  also  indi- 
vidually transacted  all  the  business  of  the  customer 
with  the  firm,  and  finally  applied  them  for  his  own 
purposes,  not  wholly  unconnected  with  the  firm, — 
Held,  that  the  securities  were  in  the  custody  of  the 
firm  and  not  of  the  trustee;  that  the  firm  was  respon- 
sible for  them  whether  lost  or  misapplied ;  and  the 
trustee  having  absconded  and  become  bankrupt, 
that  the  remaining  partners  must  replace  the  secur- 
ities. The  MarchiimeM  de  Jlibeyre  v.  Barclay, 
26  Law  J.  Rep.  (n.s.)  Chanc.  747;  28  Beav.  107. 

Giving  a  bill  '*  for  and  on  account  of  and  in  pay- 
ment of  *^  a  debt  operates  as  conditional  payment 
only.  Therefore,  if,  on  the  sale  of  goods  to  several 
partners,  the  vendor  take  the  bill  of  one,  payable  at 
a  future  day, "  for  and  on  account  of  and  in  payment 
of"  the  price,  under  circumstances  which  do  not 
shew  that  credit  was  exclusively  given  to  that  one, 
and  the  bill  be  not  paid  at  maturity,  the  vendor 
may  resort  to  the  others  for  payment  of  the  price. 
BottonUey  v.  NtUtaU,  28  Law  J.  Rep.  (n  8.)  C.P. 
110;  5  Com.  B.  Rep.  N.S.  122. 

So  also,  if  the  bill  lie  only  partially  paid  at  matu- 
rity, the  vendor  may  resort  to  the  others  for  payment 
of  the  residue  of  the  price.     Ibid. 

Circumstances  under  which  the  Court,  as  a  jury, 
inferred  that  credit  was  not  given  exclusively  to  one 
of  several  partners.     Ibid. 

The  purchase,  by  solvent  partners,  of  the  share  of 
a  partner,  on  an  execution  issued  against  him,  in 
order  to  be  valid  must  he  made  under  circumstances 
beyond  suspicion  *,  therefore,  where  the  solvent 
partners  in  a  coal-mine,  before  the  sale  by  the 
sheriff,  removed  the  gear,  and  prevented  access  to 
the  coal-mine  through  the  shaft,  and  removed  iron- 
stone which  had  been  newly  raised,  so  as  to  prevent 
its  being  known  that  the  seam  of  coal  was  almost 
reached,  and  then  bid  and  became  the  purchasers, 
and  a  few  days  afterwards,  and  on  one  day^s  work- 
ing, they  discovered  the  seam  of  coal : — Held,  that 
the  purchase  must  be  set  aside,  and  on  repayment 
of  the  purchase-money  they  were  declared  to  be 
truAteee  of  the  share  for  the  partner,  although  he  had, 
without  notice  of  the  conduct  of  the  purchasers^ 
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received  the  faalimce  of  the  pttichue-money  from 
the  sberiif.    Pereni  v,  JohnMn,  3  Sm.  &  6.  419. 

(C)    FOWKBS  UID  DiSABUJTIBS. 

The  acting  memher  of  a  firm  has  implied  autho- 
rity to  aiaent  to  the  transfer  of  their  account  from 
one  banker  to  another,  without  the  expreM  assent 
of  the  othen;  though  quttre — whether  the  acting 
partner  would  have  implied  authority  to  borrow 
money  from  the  party  to  whom  he  transferred  the 
account,  in  order  to  pay  off  the  original  creditor. 
Seal  V.  Caddick,  26  Law  J.  Rep.  {a a)  Exch.  356 ; 
2  Hurl.  &  N.  326. 

Upon  such  a  transfer,  however,  the  actual  amount 
due  is  alone  transferred^  and  the  banker  to  whom 
the  account  is  transferred  has  no  other  rights  than 
the  party  from  whom  it  is  transferred.  And  m  an 
action  by  them  against  the  partner,  whose  expre« 
assent  to  the  transfer  was  not  obtained,  to  recover 
the  alleged  balance  of  the  account  transferred,  the 
question  would  be,  what  was  the  real  and  true 
balance  of  account  as  between  the  original  parties 
debtor  and  creditor?  and  the  partner  sued  is  entitled 
to  raise  any  question  as  to  the  amount  due  from  the 
firm  which  he  might  have  raised  in  an  action  at  the 
suit  of  the  original  creditor.    Ibid. 

But  where  the  balance  due  from  the  firm  at  the 
time  of  the  transfer  of  their  account  has  been  over- 
topped by  subsequent  payments  to  their  credit,  as  to 
which  there  has  been  nothing  to  take  the  case  out 
of  the  ordinary  principle  of  appropriation  of  pay- 
ments to  the  earlier  items,  the  cause  of  action  is  not 
the  balance  of  account  existing  at  the  time  of  tran^ 
fer  (which  has  thus  been  extinguished),  but  the 
balance  subsequently  becoming  due.     Ibid. 

It  is  an  incident  of  a  common  trading  partnership 
that  the  managing  partners  hare  authority  to  borrow 
money  for  partnership  purposes,  which  include  the 
payment  of  partnership  debts  incurred  in  the  ordi- 
nary course  of  business;  and  this  authority  is  not 
excluded  by  special  provisions  in  the  partnership 
deed  as  to  the  raising  of  additional  capital,  or  sup- 
plying deficiencies  in  the  ftinda  by  contributions  of 
the  partners.  Therefore,  where  in  such  a  ease  the 
attorney  of  the  managing  partners  paid  partnership 
debts  at  their  request,  and  on  their  promise  to  give 
a  bill  in  the  name  of  the  firm,  and  the  partnei&ip 
deed  contained  a  clause,  **  that  if  any  of  the  partners 
should  for  any  other  purpose  than  the  immediate 
use  of  the  psjtnership  draw  or  accept  any  bill  of 
exchange  in  the  name  of  the  firm,  the  others  might 
dissolve  the  partnership,^  —  Held,  that  the  other 
partners  were  liable,  eitiier  on  the  bill  or  for  money 
paid  to  their  use.  Brown  v.  Kidder,  28  Law  J. 
Rep.  (n.b.)  Bxch.  66 ;  8  Hurl.  &.  N.  858. 

In  a  partnership,  which  is  not  for  a  fixed  period, 
one  partner  has  no  implied  authority  to  enter  into  a 
contract  for  a  lease  for  twenty -one  years  of  premises 
to  be  used  for  partnership  purposes  so  as  to  bind  the 
other  partners.     Sharp  v.  MUligan,  22  Beav.  606. 

Semble — three  partners  agreed  by  parol  for  a  lease 
of  some  premises;  they  entered  and  paid  the  rent. 
A  B,  one  of  the  partners,  two  years  afterwards, 
signed  a  contract  for  a  lease  on  behalf  of  the  firm. 
Possession  was  continued  and  rent  paid  until  a  dis- 
solution. The  Court,  under  the  circumstances^ 
inferred  that  A  B  had  authority  to  sign  the  contract, 
though  it  was  denied  by  the  other  partners,  and 


made  a  deeree  for  specifie  pedbnnanee  aaatait  fSttma* 
Ibid. 

(D)  Bvm, 

The  phuntiff  filed  a  bill  for  dissolution  of  a  part- 
nership entered  into  with  the  defendant,  and  moved 
for  a  receiver.  A  question  wns  raised  upon  the  evi- 
dence as  to  the  conduct  of  the  parties,  and  as  to 
whether  there  was  any  term  fixed  for  the  expiretioB 
of  the  partnership: — Held,  that  these  questioDS 
must  be  decided  at  the  hearing,  and  that  the  Court, 
not  being  able  to  say  that  a  dissolution  must  be 
decreed  at  the  hearing,  would  not  appoint  a  receiver, 
which  would  operate  as  an  injunction.  BaxUr  v« 
Wett,  28  Iaw  J.  Rep.  (if.8.)  Chane.  169. 

Proprieton  of  a  newspaper  dinolved  paitiissship^ 
and  one  of  them  agreed  to  purchase  the  wholes 
Before  the  completion,  and  pending  a  suit  for  sp^ 
dfic  performance,  the  purchaser  published  afeate* 
ments  ao  to  the  profits  and  leas  of  the  paper,  in  order 
to  establish  a  company  to  carry  it  on.  A  motion  for 
an  injunction  to  restrain  him  was  refused.  MwpAoJH 
V.  Watmm^  25  Beav.  501. 

The  Court  will  restrain  a  purchaser  from  doing 
acts  of  waste  and  destruction,  and  will  restrain  a 
partner  from  doing  an  intentional  serious  injury  to 
the  partnership  property.     Ibid. 
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[See  Fbauds,  Statuti  or.] 

[Law  concerning  Patents  fer  Inventions  with 
respect  to  Inventions  for  Improvements  in  Instru- 
ments and^Munitions  of  War  amended  by  S2  Vict 
c.  18.] 

(A)  What  Iztyentionb   and   MAiruFACTUBn 
may  be  patbhtid. 
Spkcifioatiov. 

(a)  Comtrudion  and  Sufficiency. 

(b)  Compariton  of  SpecifietUiong, 
ie)  Provitwnal Specificaiion, 

(C)  Grant  of,  and  Sialiro. 

[D)   RboISTSR  of  P&OPBIBTOBa. 

[E)  Right  to  usb. 

LlOBNCB  TO  USB. 

Absionmbnt. 
Infbinobmbnt. 

Action  for. 

InjtmcUon  and  Account, 

Particulart  of  Ol^ectiont. 

id)  Intpection. 
e)  Cotti. 
(I)  Prolongation. 
(K)  Ayoidanob  or. 

(L)    PBNALTIB& 


S! 

(H) 


INFl 


(A)  What  Intentions  and  Manufaotubbs  mat 

BB  PATENTED. 

The  discovery  of  a  particular  advantage  to  be 
obtained  from  a  piece  of  mechanism  previously 
known  cannot  be  treated  as  a  new  invention,  which 
will  support  a  patent.  Therefore,  where  the  plain- 
tiff took  out  a  patent,  respecting  a  oentrifrigal  pump, 
described  as  being  for  *' certain  improvements  in 
machinery  for  raising  and  impelling  water  and  other 
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liquid!,  and  in '  his  specification  described  certain 
wheels*  and  claimed  as  his  invention  and  application 
**  the  means  of  increasing  the  action  of  the  machine 
by  causing  the  liquid  to  enter  the  wheels  at  both 
sides;**  and  it  appeared  that  the  wheels  were  not 
new,  and  that  the  specification  of  a  previous  patent 
had  shewn  the  plan  of  admitting  water  on  both  rides 
of  a  wheel  for  Uie  purpose  of  bemg  projected  by  cen- 
trifugal force,  but  that  the  previous  patent  had 
failed ;  the  Court  held,  that  the  invention  was  not 
new,  and  the  patent  could  not  be  sustained.  TeUey 
V.  JBadon,  26  Law  J.  Rep.  (na)  C.P.  269;  2  Com. 
B.  Rep.  N.S.  706. 

Previously  to  the  plaintiff*s  patent  the  process  of 
manufacturing  gas  from  vegetable  matter  containing 
oil  was,  first,  to  extract  the  oil  firom  the  seed  or  other 
substances,  and  then  by  dry  distillation  to  procure 
gas  from  the  oil.  The  plaintiff  discovered  that  gas 
might  be  produced  by  dry  distillation  direct  ftt>m 
the  seed  or  other  vegetable  substance,  thus  getting 
rid  of  the  intermediate  process  of  extracting  the  oil 
from  the  material '.•^-Held,  that  this  invention  was 
one  for  which  a  patent  mig^t  be  granted.  Booth  v. 
Kmnard  (Bz.Ch.),  26  Law  J.  Rep.  (v.8.)  Exeh.  23; 
1  Hurl.  &.  N.  527. 

A  patent  was  obtained  in  1856  for  an  improve- 
ment in  finishing  yams  of  wool  or  hair.  The  speoi- 
fictttion  stated  the  improvement  to  consist  of  causing 
the  yams,  whilst  distended  and  kept  separate,  to  be 
subjected  to  the  action  of  rotatory  beaters  or  bur- 
nishers, by  which  the  yarns  would  be  burnished  or 
polished  on  all  sides.  A  patent  had  been  obtained 
in  18£3  for  the  same  improvement  in  finidiing  cotton 
and  linen  yarns  by  a  similar  process  rimilarly  applied : 
—Held,  that  the  patent  of  1856,  being  merely  for 
the  application  of  a  known  process  to  a  new  article 
by  known  means  could  not  be  sustained.  Brook  v. 
Aslon,  27  Law  J.  Rep.  (n.b.)  Q.B.  145 ;  8  E.  &  B. 
478. 

A  patent  is  a  patent  for  a  combination,  if  a  com- 
bination is  expressly  stated  in  the  specification  to  be 
a  part  of  the  invention,  although  the  combination  is 
not  expressly  claimed:  for  a  claim  is  not  an  essen- 
tial part  of  the  specification,  or  necessary  for  the 
protection  of  the  invention.  Nor  is  it  necessary  to 
disclaim  those  matters  which  manifestiy  form  no  part 
of  the  invoition.  Litter  t.  Leather  (Ex.  Ch.),  27 
Law  J.  Rep.  (ir.8.)  Q.  B.  295 ;  8  £.  &  B.  1004. 

A  patentee,  in  his  specification,  claimed,  as  his 
invention,  exhausting  from  millstone  cases  the  dusty 
air  blown  through  between  the  grinding  surfaces,  by 
a  blast  of  air ;  being  a  combination  of  a  blast  and  an 
exhaust  applied  to  the  working  of  a  mill.  The  claim 
was  not  restricted  to  any  particular  mode  of  creating 
or  applying  the  blast  of  air,  nor  to  any  particular 
mode  of  producing  the  exhaust ;  and  both  blast  and 
exhaust  had  previously  been  used  separately  in  work- 
ing mills: — Held,  that  the  invention  of  this  com- 
bination and  application  of  a  blast  and  an  exhaust 
might  be  made  the  subject  of  a  patent.  Bovill  v. 
KeytDorth,  7  E.  &  B.  725. 

From  the  general  description,  it  appeared  that  the 
upper  stone  was  fixed  and  the  lower  stone  was  made 
to  rotate ;  and  some  advantages  were  pointed  out  as 
resulting  frt>m  this  arrangement.  Qftigre — whether, 
according  to  the  trae  constmction  of  the  specifica- 
tion, the  claim  should  be  limited  to  the  application 
of  a  combination  of  a  blast  and  an  exhaust  with  a 


mill  in  which  only  the  lower  stone  rotates?  but, 
held,  that,  if  the  claim  be  so  limited,  the  use  of  a  new 
part  of  the  combination,  vis.  a  combination  of  blast 
and  exhaust,  though  in  connexion  with  a  mill  in 
which  the  upper  stone  does  rotate,  may  be  an  in- 
fringement of  the  patent     Ibid. 

The  application  of  a  well-known  tool  to  work  pre- 
viously untried  materials,  or  to  produce  new  forms, 
is  not  the  subject-matter  of  a  patent.  Where,  there- 
fore, the  invention  was  for  an  apparatus  for  making 
an  envelope  of  rushes  to  be  put  on  bottles  when 
required  to  protect  them  from  injury,  it  was  held, 
that  there  could  be  no  patent  for  that  part  which 
consisted  only  in  the  application  of  the  model  of  a 
bottle  in  order  to  make  the  envelope  of  the  required 
form.  The  Patent  Bottle  Envelope  Co.  t.  Seymer, 
28  Law  J.  Rep.  (n.s.)  C.P.  22;  5  Com.  B.  Rep. 
N.S.  164. 

Letters  patent  were  granted  to  W,  for  an  alleged 
invention  of  fishes  and  fish-joints  for  connecting  the 
ends  of  rails  used  on  railways.  The  fishes  were 
made  of  iron,  with  a  groove  in  the  outer  surface,  for 
the  purpose  of  preventing  the  square  heads  of  the 
bolts  passing  through  them  and  the  rail,  from  turn- 
ing round,  and  also  for  the  purpose  of  procuring 
greater  strength  with  an  equal  weight  of  metal  than 
would  have  been  obtained  from  a  fish  of  the  same 
thickness  throughout: — Held,  that  this  was  a  good 
subject-matter  for  a  patent,  although  before  the 
letters  patent  were  granted  grooved  iron  with  bolts 
had  been  used  for  the  purpose  of  fiistening  timbera 
placed  vertically  upon  one  another,  or  placed  hori- 
lontally  side  by  side,  ffarwood  v.  the  Ortat  Nofihem 
Rail  Co.^  29  Law  J.  Rep.  (n.8.)  Q.B.  198 :  over- 
ruled by  the  Exchequer  Chamber,  31  Law  J.  Rep. 
(h.8.)  Q.B.  198. 

Previously  to  the  date  of  the  letters  patent,  a 
channelled  plate  which  had  been  used  for  the  pur- 
pose of  supporting  the  flooring  of  a  bridge,  and 
which  ran  longitudinally  the  whole  length  of  the 
bridge,  was  also  used  for  the  purpose  of  fishing  a 
scar]^joint  where  the  ends  of  two  timbers  met  to- 
gether, but  it  was  not  used  with  the  view  either  of 
fixing  the  heads  of  the  bolts,  or  with  the  view  of 
obtaining  greater  strength  with  an  equal  weight 
of  metal: — Held,  that  this  was  not  a  prior  user 
which  would  invalidate  the  patent.    Ibid. 

(B)  SPEOiriOATION. 

(a)  Oonatr%etion  and  Svfieiency. 

At  the  trial  of  an  action  for  the  infringement  of 
a  patent  for  **  a  new  manufacture  of  capsules,  and 
of  a  material  to  be  employed  therein,  and  for  other 
purposes,**  the  defendant  contended  that  the  process 
which  the  plaintiff  claimed  hs  his  invention  was  not 
new,  as  it  had  been  discovered  by  one  Dobbe,  and 
by  him  disclosed  to  the  world  by  two  specifications, 
one  of  the  date  of  1804  and  the  other  of  the  date  of 
1820.  The  Judge  asked  the  jury  whether  they  thought 
that  a  person  of  ordinary  »kill,  reading  Dobbs'S 
specifications,  and  having  no  other  information  upon 
the  subject,  could  at  once  proceed  to  make  Betts*lB 
metal,  not  making  experiments  and  «getting  out  bit 
by  bit,  but  whether  it  was  stated  enough  to  enable 
him  at  once  to  set  down  and  mnke  fietts's  metal : — 
Held,  that  this  was  not  the  proper  question  to  be 
left  to  the  jury,  for  though  a  workman  might  not  in 
that  way  be  able  to  make  Betts's  metal,  still  Dobbs's 
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flpecificstioiis,  or  Bomething  done  under  them,  might 
have  disclosed  some  part  of  that  which  the  plaintiff 
claimed.  Bettt  y,  MeneUtf  27  Law  J.  Rep.  (h.8.) 
Q.B.  154;  8E.  &B.  928. 

The  plaintiff  took  out  a  patent  for  improvements 
in  the  machinery  for  preparing  cotton,  and  attached 
to  his  specification  drawings  shewing  one  mode  of 
carrying  out  the  invention  into  practice.  In  the 
specification  he  stated  that  he  did  not  confine  his 
claim  to  the  particular  mode  shewn  in  the  drawings, 
hut  claimed  as  his  invention  the  application  of  the 
principle  of  centrifugal  force  to  flyers  under  the 
machinery  for  roving  cotton,  &c.,  for  the  purpose  of 
producing  a  hard  and  evenly-compressed  bohbin. 
Subsequently  the  plaintiff  entered  a  disclaimer,  and 
by  it  disclaimed  as  part  of  his  invention  the  applica- 
tion of  the  law  of  centrifogal  force  to  such  machinery, 
except  the  application  of  it  by  means  of  a  weight 
acting  on  a  pressor,  so  as  to  cause  it  to  press  against 
the  tobbin  as  described  in  the  specification.  The 
drawing  shewed  that  the  weight  on  which  the  centri- 
fugal force  was  to  act  was  a  weight  put  at  the  top  of 
the  bobbin  in  connexion  with  a  rod  that  went  down 
by  the  side  of  the  bobbin.  The  defendant's  machine, 
alleged  to  be  an  infringement  of  the  plaintiffls 
patent,  produced  the  same  effect  on  the  bobbin 
through  the  action  of  centrifugal  force  on  the  rod, 
which  went  down  by  the  side  of  the  bobbin,  and 
which  was  for  that  purpose  made  weighty,  the  weight 
being  disturbed  equally  along  its  whole  length: — 
Held,  that,  taking  the  specification  and  disclaimer 
together,  the  plaintiffs  patent  was  a  good  patent  for 
the  particular  invention  described  in  the  drawing 
attached  to  the  specification.  Seed  v.  ffigffim 
(Ex.  Ch.^,  27  Law  J.  Rep.  (n.s.)  Q.B.  411;  8  E. 
&  B.  755:  affirming  the  judgment  below,  27  Law 
J.  Rep.  (ir.8.)  Q.B.  148 ;  8  E.  &  B.  755. 

Held,  also,  that  the  defendant's  machine  was  not 
an  infringement  of  the  plaintiff's  patent  when  so 
limited.    Ibid. 

Where  the  meaning  of  a  document  depends  upon 
its  terms  and  not  on  matters  of  fiict  ddion  the 
document,  the  question  will  be  for  the  Judge,  even 
although  ihe  terms  are  technical  or  scientific.  But 
where  an  ambiguity  is  raised  by  evidence  dehon  the 
document,  which  is  plain  upon  the  foce  of  it,  the 
ambiguity  being  as  to  a  term  which  imports  one 
thing  in  a  scientific  sense,  and  another  in  a  commer- 
cial sense, — qwere,  whether  it  In  for  the  Judge  or  the 
jury  ?  Hills  v.  the  London  GatUght  Co.,  27  Law 
J.  Rep.  (iT.8.)  Exch.  60. 

Thus,  though  the  construction  of  a  patent  or  speci- 
fication is  ordinarily  for  the  Judge,  yet  where  the 
plaintiff's  specification  mentioned  the  '*  precipitated 
or  hydrated  oxides  of  iron,*^  and  there  was  (on  the 
issue  of  novelty)  a  prior  patent  proved,  the  specifi- 
cation of  which  mentioned  ''carbonate  of  iron,*'  and 
the  scientific  evidence  shewed  that  real  carbonate  of 
iron  was  so  difficult  to  be  preserved  that  it  was  not 
commonly  sold  in  the  shops  (though  it  existed  as  a 
chemical  substance),  and  what  was  sold  for  it  would 
be  in  fact  a  hydrate,  through  absorption,  but  that 
carbonate  would  not  be  understood  chemically  as 
meaning  "hydrate";  the  Judge  having  ruled  that  the 
specification  was  to  be  construed  commercially,  not 
scientifically,  that  '*  carbonate  *'  commercially  meant 
the  hydrate,  and  that  on  the  issue  of  novelty  the 
plaintiff  must  be  nonsuited,  the  Court,  after  great 


doubt,  set  aside  the  nonmit,  and  granted  a  new  trial. 
Ibid. 

The  plaintiff  applied  for  a  patent  for  improve- 
ments in  making  capsules.  Some  delay  occurred  in 
the  office,  and  between  the  time  of  the  application 
for  and  the  issuing  of  the  letters  patent  the  plaintiff 
manufactured  a  quantity  of  the  articles,  in  the  making 
of  which  he  had  discovered  improvements.  They 
were  made  by  his  own  workmen,  and  were  not  in- 
tended for  sale  before  the  patent  waa  granted,  nor 
were  they  sold : — Held,  that  this  did  not  invalidate 
the  patent.  BeU$  v.  MeHzki,  28  Law  J.  Rep.  (U.S.) 
Q.B.  861. 

At  the  end  of  his  specification  the  plaintiff  stated 
as  follows: — **  I  am  aware  that  it  has  been  proposed 
to  cover  lead  with  tin  by  applying  the  tin  when  in 
a  state  of  fusion  to  the  lead  when  adequately  heated, 
BO  that  the  adhesion  of  the  two  metals  would  be 
produced  by  agency  of  heat  with  complete  foaion  of 
tin ;  but  the  adhesion  of  the  two  metals  in  my  new 
material  is  produced  by  mechanical  pressure,  and  I 
wish  it  to  be  understood  that  I  do  not  claim  the 
exclusive  use  of  the  several  purposes  hereinbefore 
described  or  referred  to,  of  ciwting,  cutting  and  roll- 
ing, except  when  the  same  are  employed  for  the 
purposes  of  my  said  invention ;  and  I  hereby  declare 
that  I  claim  as  the  invention  intended  to  be  secured 
by  the  said  letters  patent,  firstly,  the  manufactures 
of  the  new  material,  lead  combined  with  tin,  on  one 
or  both  of  its  surfaces,  by  rolUng  or  other  mechanical 
pressure,  as  herein  described ;  secondly,  the  menu- 
focture  of  capsules  of  the  new  material  of  lead  and 
tin  combined  by  mechanical  pressure,  as  herein 
described."  In  a  former  part  of  his  specification  he 
had  explained  the  proportions  which  might  be  used 
for  the  manufacture  of  capsules,  but  he  did  not  state 
that  these  proportions  were  essential,  nor  did  he  shew 
what  the  proportions  were  to  be  when  the  material 
was  to  be  used  for  other  purposes.  He  also  ex- 
plained the  mode  by  which  the  two  metals  were  to 
be  combined,  by  rolling  and  re-rolling  them  to- 
gether. Previously  to  the  issuing  of  the  letters 
patent  to  the  phiintiff,  D  had  taken  out  letters  patent 
for  an  invention  consisting  in  **  plating,  coating,  or 
uniting  lead  with  tin.'*  In  his  specification  he  de- 
scribed his  process  of  making  the  two  metals  cohere^ 
by  placing  them  together  and  passing  them  between 
the  rolls  of  a  flatting  or  rolling  mill ;  and  also  another 
process,  vis.  that  of  fusion,  by  which  he  made  his 
new  metal: — Held,  that  the  plaintiff's  patent  was 
invalid,  as  he  really  claimed  that  which  had  been 
already  described  by  D.     Ibid. 

The  plaintiff  having  obtained  a  verdict,  a  rule  ««n 
was  obtained  to  enter  the  verdict  for  the  defendant 
on  a  point  reserved,  and  for  a  new  trial  for  misdirec- 
tion, and  because  the  verdict  was  against  evidenoe ; 
the  Court  made  the  rule  absolute  to  enter  the  ver- 
dict for  the  defendant,  without  hearing  any  aigument 
as  to  the  new  trial,  and,  notice  of  appeal  having  been 
given,  enlarged  the  rest  of  the  rule  until  the  decision 
of  the  Court  of  Error.     Ibid. 

A  patent  was  granted  for  **  improvements  in  the 
manufacture  of  cases  or  envelopes  for  covering 
bottles.'*  The  specification,  after  describing  the 
apparatus,  in  the  arrangement  of  which  the  invention 
was  stated  to  consist,  claimed  *'the  combination  of 
mechanism  and  the  making  of  envelopes  for  bottles 
as  described": — Held,  that  the  specification  was  for 
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the  mode  of  making  and  not  for  the  envelope,  and 
that  it  was,  therefore,  not  larger  than  the  grant. 
The  Patent  Botile  Enwlope  Co.  y.  Seymer,  28  Law 
J.  Rep.  (N.8.)  C.P.  22;  5  Com.  B.  Rep.  N.S.  164. 

In  ]  840  C  took  out  a  patent  "  for  improvements 
in  the  manufacture  of  gas,^  Sic,  claiming  the  ute 
of  "certain  ealts,  acids  and  oxides";  describing  a 
process  for  the  application  of  **  an  oxide'*;  and  add- 
ing, **  The  same  effect  may  be  produced  by  the  appli- 
cation of  oxides  of  iron"*;  but  not  distinguishing 
between  oxides  **  hydrous**  and  '*  anhydrous,**  nor, 
indeed,  being  aware  of  the  distinction.  He  used  his 
process  for  a  few  months  openly,  and  at  a  large  gas- 
works, where  the  gas  purified  thereby  was  consumed ; 
and  he  then  sold  his  invention  to  one  L,  who  after- 
wards ^in  1847)  took  out  a  patent  "for  improve- 
ments in  manufacturing  coal  -  gas,**  claiming  a 
method  of  purifying  by  chloride  of  calcium,  and 
claiming  also  the  use  of  muriate  and  sulphate  of 
iron ;  and  adding,  **  The  oxides  or  carbonates  which 
result  are  useftil  for  purification,**  but  not  expressly 
mentioning  oxides  of  iron.  He  used  bis  process  for 
some  time  at  certain  gas-works;  and,  subsequently, 
in  November  1849,  the  plaintiff  applied  for  and 
obtained  a  patent,  which  the  note  be  deposited 
described  as  being  (inter  aUa)  "for  absorbing 
sulphuretted  hydrogen  and  other  gases  into  porous 
bodies,  and  removing  them  again,  either  by  heat  or 
taking  off  the  atmospheric  pressure**;  and  of  which 
the  original  title  was,"  An  improved  Mode  of  manu- 
facturing Gas  and  of  obtaining  certain  substances 
applicable  to  purifying  the  same  ";  and  he  described 
a  process  of  purification  by  means  of  the  sulphates, 
"  or  the  hydrated  or  precipitated  oxides  of  iron,** 
and  also  a  process  whereby  the  materials  so  used 
were  to  be  re-oxidized,  and  thus  renewed  for  use. 
In  May  1853  the  plaintiff  disclaimed  so  much  of  his 
patent  as  related  to  the  obtaining  substances  for 
purifying  gas,  and  making  its  title  simply  "An 
improved  Mode  of  manufiicturing  Gas,*'  but  retain- 
ing his  claim  to  the  processes  for  purifying  by  means 
of  ''hydmted  or  precipitated  oxides  of  iron,*'  and 
the^  renewal  of  the  materials  used.  In  an  action 
agahist  a  gaslight  company  for  a  breach  of  this  patent, 
by  the  use  (as  was  alleged)  of  this  process,  the 
patents  of  C  and  L  were  put  in,  and  they  were  called 
for  the  defendants,  to  shew  that  their  processes  vir- 
tually produced  the  same  result  as  the  plaintiff*s, 
and  as  to  the  meaning  of  the  terms  employed;  and 
there  was  a  great  body  of  testimony  on  both  sides 
upon  the  question  whether  the  former  specifications 
indicated  the  use  of  hydrated  oxides  of  iron : — Held, 
that  the  question  not  being  as  to  the  validity  of  the 
former  patents,  but  of  the  plaintiff's,  upon  the 
issue  of  novelty,  &c.,  it  was  not  for  the  Judge 
merely  to  construe  the  specifications  as  matter  of 
law  with  reference  to  that  issue;  but  that  the  ques- 
tion was  one  of  fiict  for  the  jury,  to  be  determined 
upon  the  whole  of  the  evidence,  both  as  to  the 
meaning  of  the  specifications,  and  what  was  actually 
done  under  them.  Held,  also,  that  the  patent  was 
valid,  and  that  no  objection  in  law  could  be  sustained 
against  it,  either  with  reference  to  (he  original  de- 
scription of  it,  the  disclaimer,  or  the  alteration  of 
the  title  ;  and  a  verdict  for  the  plaintiff  was  upheld. 
HUU  V.  the  London  OasUght  Co.,  29  Law  J.  Rep. 
(n.s.)  Exoh.  409;  6  Hurl.  &  N.  312. 

The  specification  of  an  invention  which  consists 


in  the  use  of  known  materials  in  new  proportions, 
is  not  necessarily  bad  for  uncertainty,  though  the 
patentee  does  not  limit  himself  to  the  precise  pro- 
portions recommended.  The  Patent  Ty^  F<ywndvng 
Oo,  V.  Richard,  Johns.  881. 

A  specification  stated  in  substance  that  the  usual 
practice  in  the  manufacture  of  type  was  to  employ 
lead  and  antimony,  and  in  some  cases  to  add  a  small 
per-centage  of  tin;  that  the  object  of  the  invention 
was  to  obtain  tougher  metal  by  employing  tin  in 
laige  proportions  with  antimony,  greatly  reducing  or 
wholly  omitting  the  use  of  lead;  that  the  best  pro- 
portions were  twenty-five  of  tin  and  twenty -five  of 
antimony,  but  that  this  migh^t  be  to  some  extent 
varied,  and  that  if  lead  were  used,  it  must  not  exceed 
fifty  per  cent,  of  the  whole — one  part  of  antimony  to 
three  of  tin  or  tin  and  lead  being  the  best: — Held, 
on  demurrer,  that  the  specification  was  not  bad  on 
the  &ce  of  it  for  uncertainty,  and  that  the  evidence 
of  persons  acquainted  with  the  usual  modes  of  manu« 
ikcture  was  necessary  to  determine  whether  the 
invention  was  stated  with  sufficient  precision.  Ibid. 

{h)  Compariton  of  Spec\/lcation8, 

Where,  to  an  action  for  infringement  of  a  patent, 
the  defendant  pleads,  denying  that  the  plaintiff's 
invention  is  a  new  manufiusture,  the  Judge  is  at 
liberty  to  compare  the  specification  of  the  plaintiffs 
patent  with  that  of  another  patent  previously  ob- 
tained, and  on  the  comparison  of  them,  and  on  the 
evidence  before  him,  to  direct  the  jury  that  the  plain- 
tiff *s  invention  is  not  a  "  new  manufiicture.'*  Buth 
T.  Fox  (House  of  Lords),  25  Law  J.  Rep.  (n.8.) 
Exch.  251;  5  H.L.  Gas.  707. 

The  specification  of  a  patent  for  improvements  in 
the  manufacture  of  gas  described  the  invention  to 
consist  in  the  direct  use  of  seeds,  leaves,  flowers  and 
beech-nuts,  firuit,  and  other  substances  and  matters 
containing  oil,  or  oily  and  resinous  matter,  and  stated 
that  the  mode  of  using  the  seed  and  constructing  the 
apparatus  might  be  the  same  as  the  apparatus  used 
in  the  ordinary  mode  of  making  gas  from  coal;  but 
that  the  inventor  preferred  placing  the  seed  in  a  red- 
hot  retort,  of  which  a  plan  was  given.  The  claim 
was  **  for  making  gas  direct  from  seeds  and  matters 
therein  named  for  practical  illumination,  or  other 
useful  purposes,  instead  of  making  it  from  the  oils, 
resins,  or  gums  previously  extracted  from  such  sub- 
stances.** On  the  trial  of  an  action  fbr  the  infringe- 
ment of  this  patent,  upon  proof,  on  the  part  of  the 
defendant,  under  a  plea  that  the  plaintiff  was  not 
the  first  inventor,  that  a  patent  had  been  previously 
granted  to  a  third  person  for  improvements  in  artifi- 
cial light,  the  inventor  proposing  by  his  specification 
to  use  residuary  matters  obtained  in  the  manufacture 
of  fatty  substances,  and  also  the  residuum  after  the 
oil  had  been  pressed  from  the  seeds,  such  as  oil-cake, 
and  also  beech-nuts,  or  mast,  cocoa-nuts,  and  all 
others  abounding  in  oil,  the  learned  Judge  directed 
the  jury  to  find  a  verdict  for  the  defendant: — Held, 
that  the  direction  was  right,  the  two  patents  being 
substantially  the  same,  and  it  being  the  province  of 
the  Gourt  to  take  notice  of  the  identity  apparent 
upon  the  written  document,  and  the  consequent 
want  of  novelty;  and  that  it  was  not  necessary  to 
submit  the  question  of  novelty  to  the  jury.  Booth 
V.  Kennard,  26  Law  J.  Rep.  (n.s.)  Exch.  305;  2 
Hurl  &  N.  84. 


464 


PATENT;  (C)  G&ant  or^  ahb  Sbaliho. 


Held,  aUo,  that  the  claim  of  the  plaintiff  was  too 
large,  being  a  claim  to  make  gat  direct  from  aeeda 
generally,  and  by  any  mode,  after  a  prior  patent  for 
making  it  by  a  particular  method.    Ibid. 

Semble — that  irrespective  of  the  prior  patent,  the 
•pacification  was  bad.    Ibid. 

{e)  Provuional  Speeijieati/m. 

The  nature  of  an  invention  need  only  be  described 
generally  in  the  provisional  specification,  which  need 
not  give  all  the  details  as  to  the  manner  in  which 
the  invention  is  to  be  carried  out  In  re  NewaU  v. 
ElUot,  27  Law  J.  Bep.  (n.b.)  C.P.  337;  4  Com.  B. 
Rep.  N.SL  269. 

An  experiment  performed  in  the  presence  of 
others,  which  not  only  turns  out  to  be  succcsiful, 
but  actually  beneficial  in  the  particular  instance,  is 
not  necessarily  a  gift  of  the  invention  to  the  world; 
but  if  the  inventor  on  other  and  subsequent  occa- 
sions use  his  invention,  and  unnecessarily  delays  his 
application  for  a  patent^  he  gives  his  invention  to 
the  world.     Ibid. 

An  application  under  the  2nd  section  of  the  16  &. 
17  Vict.  c.  115,  for  the  inspection  of  the  provisional 
specification  of  certain  letters  patent,  on  the  ground 
that  the  subjectrmatter  was  the  same  as  that  for 
which  the  applicant  had  obtained  a  patent,  refused. 
ToUonU  PaUtU,  6  De  Oez,  M.  &  O.  422. 

Letters  patent  sealed  in  a  case  where  the  evidence 
shewed  great  similarity  between  the  alleged  inven- 
tion and  one  for  which  a  patent  was  already  in  force. 
Ibid. 

(C)  GrAHT  OF,  AKD  SBALIKO. 

L  &  W  were  joint  patentees  of  an  invention  for 
propelling  vessels,  and  whilst  engaged  in  making 
experiments  with  regard  to  it  an  accident  happened, 
which  appeared  to  have  suggested  to  each  an  im« 
provement  upon  the  method  previously  adopted. 
They  communicated  their  ideas  to  each  other,  but 
neither  took  any  steps  to  secure  the  benefit  of  the 
invention  for  two  years,  when  L  applied  for  a  patent, 
against  the  sealing  of  which  W  entered  a  caveat,  on 
the  ground  that  he  (W)  was  the  first  inventor.  The 
evidence  on  this  point  being  conflicting, — Held,  that 
L,  having  first  applied,  was  entitled  to  have  his 
patent  sealed,  though  possibly  W  might  be  able  to 
get  it  repealed  upon  edre  faciae.  In  re  Zowe'e 
Patent,  25  Law  J.  Rep.  (n.8.)  Chanc.  454. 

A,  whilst  engaged  in  carrying  into  effect  a  contract 
for  the  erection  of  a  pier  at  H,  invented  certain 
machinery,  which  he  used  on  the  works  for  several 
months  before  applying  for  a  patent,  during  which 
time  it  was  open  to  the  inspection  of  the  public : — 
Held,  that  the  invention  had  been  dedicated  to  the 
public,  and  that  he  was  not  entitled  to  a  patent.  In 
re  AdamemCe  Patent,  25  Law  J.  Rep.  (n.s.)  Chanc 
456;  6  De  Gex,  M.  &  6.  420. 

Where  the  granting  of  a  patent  was  opposed  by 
the  owner  of  a  similar  patent  on  the  ground  that  the 
application  was,  under  the  circumstances,  a  breach 
of  good  faith  on  the  part  of  the  applicant,  the  Lord 
Chancellor  directed  the  patent  to  issue  upon  certain 
terms.  In  re  Damee^e  Patent,  26  Iaw  J.  Rep.  (n.s.) 
Chanc.  298. 

In  computing  time  under  the  16  Vict.  c.  5,  avoid- 
ing letters  patent,  on  fiiilure  in  payment  of  stamp 
duties,  held,  that  the  day  of  the  date  is  excluded, 


and  that  the  three  yean  do  not  expire  imtil  twelve 
o^clock  at  night  of  the  anniyersary  of  the  day  on 
which  the  letters  patent  were  granted.  WiUiame  v. 
Natk,  28  Law  J.  Rep.  (n.b.)  Chanc.  886;  28  Beav. 
98. 

Where  a  petition  to  have  the  great  seal  affixed  to 
a  patent  had  been  filed,  and  the  respondents  served 
with  notice  two  months  before  the  first  day  of 
Michaelmas  Term,  for  which  day  the  petition  was 
answered,  and  the  respondents  only  filed  affidavits 
on  the  morning  of  that  day:  —  Held,  that  they 
oould  not  be  read ;  and  the  patent  was  ordered  to 
be  sealed.  In  re  M'KemCe  PaUnt,  1  De  Gex,  F. 
&  J.  2. 

Unlees  a  patent  is  clearly  bad,  the  Lord  Chan- 
cellor will  not  refuse  to  seal  it,  as  the  efiect  of  such 
refusal,  if  erroneous,  would  be  irremediable,  whereas 
the  sealing  of  a  bad  patent  leaves  every  one  at  liberty 
to  dispute  it  In  re  Spenee'e  PatmU,  3  De  Oex  ft 
J.  523. 

Where  it  appeared  that  a  master  and  his  foreman 
had  both  invented  certain  improvements  for  which 
the  master  sought  letters  patent, — Held,  that  they 
ought  only  to  be  granted  on  the  terms  of  their  beipg 
vested  in  trustees  for  the  master  »nd  the  ibremaD. 
Re  Mmaellt  Patent,  2  De  Gex  &.  J.  130. 

In  general  where  there  is  a  doubt  as  to  the  vali- 
dity of  the  grounds  of  opposition  to  a  patent,  the 
proper  course  is  to  grant  the. letters  patent,  as  an 
error  in  refusing  them  would  be  irremediable^  while 
one  in  granting  them  would  not.     Ibid. 

(D)  RioiSTca  or  P&opaiETORS. 

A  patentee  in  1853  assigned  his  patent,  bat  the 
assignees  omitted  to  register  it  under  the  15  &.  16 
Vict.  c.  83.  s.  35.  Afterwards,  in  August  1855,  the 
patentee  assigned  the  patent  to  another  person,  who 
registered  it  on  the  same  day.  The  first  assignees 
restored  their  assignment  a  week  afterwards.  The 
Court,  in  1857,  on  the  motion  of  the  first  assignees, 
ordered  the  register  of  the  second  assignment  to  be 
expunged  and  with  costs,  under  the  38th  section. 
He  OreaCe  Patent^  24  Beav.  145. 

As  to  the  jurisdiction  of  the  Court  to  *'  expunge, 
vacate  and  vary"  entries  on  the  "register  of  pro- 
prietors" of  patents  under  the  15&16  Vict.  e.  83. 
s.  38.    In  re  Mofeife  Patent,  25  Beav.  581. 

The  Court  can  on  motion  expunge  an  entry 
fraudulently  made,  and  can  direct  any  fiicts  relating 
to  the  proprietorship  to  be  inserted  on  the  register, 
but  not  the  legal  inferences  to  be  drawn  from  Uiem. 
Ibid. 

A  patentee  assigned  half  the  patent  to  A,  and 
afterwards  he  assigned  the  whole  to  B^  by  a  deed 
reciting  that  he  had  already  granted  a  licence  to 
work  and  use  to  A.  B's  assignment  iras  first  regis- 
tered:— Held,  that  B  had  constructive  notice  of 
A ^8  rights,  and  an  entry  was  ordered,  on  motion,  to 
be  made  in  the  register  that  the  licence  referred  to  in 
B's  assignment  was  the  deed  of  assignment  to  A 
subsequently  entered.    Ibid. 

(E)  Right  to  use. 

Where  a  patent  is  vested  in  trustees  upon  trust 
for  several  tenants  in  common  or  joint  tenants 
Quctre — whether  any  one  of  them  is  at  liberty  to 
work  the  patent  on  his  own  account,  ffaneodi  v. 
BtwUy,  Johns.  601. 
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(F)  LlOENOS  TO  USE. 

Deelaration  stated  that  by  deed,  reciting  that  the 
plaintiiF  had  obtained  a  grant  of  letters  patent  for  the 
inventing  of  certain  improvements  in  manufacturing 
and  getting  up  wire  rope,  it  was  witneised  that  the 
plaintiff  did  thereby  grant  unto  the  defendant  full 
and  exclusive  licence  and  authority  to  use,  exercise 
and  put  in  practice  the  said  invention  within  certain 
limits,  and  for  a  certain  term,  and  the  defendant 
covenanted,  amongst  other  things,  that  he  "  would 
well  and  truly  pay  to  the  plaintiff  the  sum  of  12. 
iterling  per  ton  for  every  ton  weight  of  wire-rope 
manu&ctured  and  produced  by  the  defendant  by  the 
aid  of  the  said  madiinery  under  and  by  virtue  of  the 
said  patent  process,  such  payment  to  be  made  at 
the  end  of  three  calendar  months,  and  the  first  pay- 
ment thereof  to  be  made  at  the  expiration  of  the 
first  three  calendar  months  after  the  defendant 
should  have  commenced  working  the  said  machinery. 
And  further,  that  he,  the  defendant,  would  make 
and  deliver  to  the  plaintiff  at  the  expiration  o( 
every  three  calendar  months  as  aforesaid  a  true 
statement  in  irriting  of  the  number  of  tons  weight  of 
rope  so  manufiictured  and  produced  by  him,**  and 
also  would  permit  the  plaintiff  at  all  reasonable 
times  to  examine  the  defendant's  books  and  accounts 
for  the  purpose  of  ascertaining  the  accuracy  of  such 
statement  The  breaches  were,  first,  non-payment 
of  the  sum  of  1/.  per  ton  on  certain  quantities  of 
goods  manufiictured  by  the  defendant;  secondly, 
that  the  defendant  did  not  deliver  a  true  statement 
of  the  number  of  tons  manufactured  by  him ;  and 
thirdly,  that  he  would  not  permit  the  plaintiff  to 
examine  the  books  and  accounts  pursuant  to  his 
covenant.  Pleas,  first,  that  the  plaintiff  did  not 
give^  nor  did  the  defendant  take  or  have  such  exclu- 
sive licence  within  such  district  as  by  the  said  deed 
provided  for;  secondly,  that  the  patent  was  worth- 
less, and  was  not  new  as  to  the  public  use  thereof 
in  England,  and  that  the  plaintiff  was  not  the  true 
and  fiivt  inventor  thereof,  ami  that  the  defendant 
never  took  any  advantage  under  the  deed;  that  at 
the  time  of  the  making  the  said  deed  the  plaintiff 
knew  the  matters  aforesaid,  and  the  defendant  did 
not,  and  had  no  notice  or  knowledge  thereof: — 
Held,  on  demurrer,  that  both  pleas  were  had. 
Smith  V.  ScoU,  28  Law  J.  Rep.  (h^.)  C.P.  325;  6 
Com.  B.  Bep.  N.S.  771. 

(G)  Assignment. 

The  provisions  contained  in  the  5  &  6  Will.  4. 
c.  83.  and  the  15  &  16  Vict.  c.  83,  as  to  notice  of 
objections  in  actions  for  infringement  of  a  patent, 
are  confined  to  objections  affecting  the  validity  of 
the  letters  patent,  and  the  defendant  may  object  to 
the  validity  of  an  assignment  of  the  patent  though 
no  notice  of  such  objection  has  been  given.  ChoUet 
▼.  Boffman,  26  Law  J.  Rep.  (n.s.)  Q.B.  249;  7 
E.&B.  686. 

To  a  dechimtion  for  the  infringement  of  a  patent, 
which  alleged  that  by  indenture  the  letters  patent 
'*  were  duly  assigned  to  the  plaintiff,**  the  defen- 
dant pleaded  that  the  letters  patent  were  not 
assigned  as  alleged :  —  Held,  that  the  plaintiff's 
title  under  the  assignment  was  put  in  issue,  and, 
the  assignment  not  being  registered  in  pursuance 
of  the  15  &  16  Vict.  c.  83.  s.  85,  that  (he  verdict 

Digest,  1855-60. 


was  properly  entered  for  the  defendant  upon  the 
plea.     Ibid. 

An  agreement  between  the  plaintiff  and  the  defen- 
dants recited  that  the  plaintiff  had  invented  a 
method  for  the  prevention  of  boiler  explosions,  and 
obtained  a  patent  for  it,  and  assigned  away  half  of 
his  interest  in  it,  and  the  plaintiff  was  desirous  of 
taking  out  patents  for  other  countries;  and  it  pro- 
vided that  the  defendants  should  proceed  to  take 
out  such  patents,  and  should  pay  (he  $wn  of  2,5001. 
in  iueh  mcmner  at  ihould  be  nutuaUy  agreed  upon; 
— in  consideration  whereof  the  plaintiff  transferred 
to  the  defendants  the  half  of  those  patents  when  they 
should  be  obtained,  and  the  remaining  half  of  the 
English  patent.  A  declaration,  founded  on  this 
agreement  averred,  for  a  first  breach,  that,  though  a 
reasonable  time  bad  elapsed,  the  defendants  refused 
to  pay  the  money  on  request;  and,  for  a  second 
breach,  that  though  a  reasonable  time  had  elapsed, 
the  defendants  had  refused  to  enter  into  any  agree- 
ment as  to  the  manner  of  payment.  The  defendants 
pleaded,  first,  as  to  the  first  breach,  that  when  the 
action  commenced  no  agreement  had  been  made  as 
to  the  manner  in  which  the  money  was  to  be  paid; 
secondly,  to  all  the  breaches,  that  the  inv^ition  wna 
not  new  in  England  and  was  worthless,  and  the 
plaintiff  was  not  the  first  inventor;  and,  thirdly,  to 
all  the  breaches,  that,  after  agreement  and  before 
bnfach,  the  defendants  under  a  new  agreement,  paid, 
and  the  plaintiff  received  200^.  as  a  balance  in  satis* 
faction: — Held,  firat,  that  there  was  in  the  agree- 
ment no  warranty,  express  or  implied,  that  the 
patent  was  indefeasible;  and  no  fraud  being  alleged, 
and  the  defendants  having  the  same  means  of  know- 
ledge as  to  the  novelty  and  value  of  the  patent  as  the 
plaintiff,  that  the  second  plea  was  bad;  diatingnishing 
the  case  from  Younff  v.  Cohf  Oomperii  v.  BarUeU^hnd 
Cfhaniery.  Leem.  Secondly,  that  the  second  breach  in 
the  declaration  was  good,  because,  even  if  the  enter- 
ing into  an  agreement  with  respect  to  the  manner  of 
payment  was  a  condition,  the  refusal  by  the  defen- 
dants to  enter  into  such  an  agreement  rendered  the 
performance  impossible.  Thirdly,  that  the  third 
plea,  to  all  the  breaches,  was  bad ;  that  it  was  not  a 
traverse  of  the  first  breach,  and  was  no  answer,  since 
that  breach  treated  the  money  as  payable  imme- 
diately. EaU  V.  CfyndeTy  26  Law  J.  Rep.  {n.s.) 
C.P.  138;  2  Com.  B.  Rep.  N.S.  22. 

Semble — fourthly,  that  the  first  plea  to  the  first 
breach  was  bad,  because,  if  no  mode  of  payment 
was  agreed  on,  the  money,  being  then  due,  was  pay- 
able as  the  law  directs  where  there  is  no  stipulation 
as  to  mode  of  payment.    Ibid. 

Declaration,  that  on  the  16th  of  March  1858,  an 
agreement  was  made  between  H  and  the  plaintiff, 
that  a  patent  of  the  plaintiff  *s  for  an  alloy  should  be 
assigned  to  H,  H  paying  to  the  plaintiff  by  way  of 
royalty  Id.  per  pound  for  each  pound  of  alloy  made 
or  used  by  him  wider  the  letters  patent  durirtg  the 
exietence  of  the  Utters  patentj  the  royalty  to  be  aC' 
counted  for  every  rix  months  after  (Ae  date  of  the 
tetters  patent  or  from  making  any  of  the  alloys  with 
a  covenant  for  further  assurance  by  the  plaintiff; 
that  on  the  13th  of  November  1858,  in  pursuance 
of  the  agreement,  and  for  the  purpose  of  carrying 
out  the  terms  thereof,  by  deed,  made  between  the 
plaintiff  and  H,  the  letten  patent  were  assigned  to 
H,  subject  to  the  payment  of  the  royalty  upon  every 
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pound  of  the  alloy  which  should  be  manufiictared  by 
H  to  be  ascertained  in  manner  therein  mentioned, 
and  H  covenanted  to  pay  Id.  per  pound  for  each 
pound  of  alloy  which  he  should  fnake  or  uU;  that 
on  the  17th  of  December  1858,  by  agreement  be- 
tween the  plaintiff  and  the  defendant,  the  defendant, 
in  consideration  of  250^.  to  be  paid  on  the  23rd 
instant,  &c.,  agreed  to  purchase  the  right  of  the 
plaintiff  **  in  an  agreement  entered  into  with  H, 
dated  the  14th  of  March  1858  (meaning  the  agree- 
ment hereinbefore  set  forth),  to  receive  a  royalty  of 
Id.  per  pound  on  the  metal  sold  under  the  patent 
specified  therein ;  the  second  instalment  to  be  paid 
conditionally,  &c.,  otherwise  the  2502.  to  be  paid  on 
the  23rd  proximo  to  be  considered  as  full  purchase- 
money  for  the  plaintiff^s  right  in  the  aforesaid  agree- 
ment.^* Breach,  that  the  defendant  had  not  paid 
the  2501.  The  plea  set  out  the  deed  of  the  13th  of 
November,  which,  reciting  that  the  plaintiff  had 
agreed  to  assign  the  patent  to  H,  H  paying  Id.  per 
pound  on  the  alloy  which  he  should  manufacture 
and  vend/it  was  witnessed  that  the  plaintiff  assigned 
to  H,  subject  to  the  royalty  of  lei.  per  pound  on 
every  pound  of  alloy  manufactured  hy  X»m,  to  be 
ateertained  in  manner  and  at  the  timte  therein  men- 
tioned; and  H  covenanted  to  pay  a  royalty  of  Id. 
per  pound  on  every  pound  of  alloy  which  he  should 
make  and  tell,  to  be  paid  quarterly,  the  first  pay- 
ment to  be  made  on  the  quarterly  day  next  afier 
the  vending  of  hny  of  the  alloy;  and  for  the  purpose 
of  ascertaining  the  quantity  sold,  to  keep  an  account 
of  the  quarUity  made  and  vended:  provided  that  if 
H  neglected  to  supply  any  persons  desirous  of  pur^ 
chasing  alloy,  &&,  it  should  be  lawful  for  the  plain- 
tiff to  manufacture  and  vend  the  alloy,  and  use  the 
invention  for  his  own  use;  that  the  plaintiff  accepted 
the  deed  and  agreement  therein  in  the  place  of  the 
previous  agreement,  and  exonerated  11  from  any 
further  performance  of  the  agreement;  that  the 
defendant  when  he  entered  into  the  agreement  had 
no  knowledge  of  the  deed  or  of  the  exoneration  of 
H;  that  the  defendant  meant  to  buy  the  royalty 
under  the  agreement  and  not  under  Uie  deed ;  and 
that  the  defvndant  had  no  knowledge  of  the  provi- 
sion in  the  deed  that  the  plaintiff  was  to  be  at 
liberty  to  make  the  alloy  for  his  own  use.  Replica- 
tion, that  before  suit  the  defendant  had  notice  of  the 
deed,  and  did  not  within  a  reasonable  time  repudiate 
or  give  any  notice  to  the  plaintiff  of  his  intention  to 
repudiate  his  agreement : — Held,  first,  that  the  plea 
was  a  good  answer  to  the  action,  inasmuch  as  it 
shewed  that  the  plaintiff  had  by  the  deed  incapaci- 
tated himself  from  giving  to  the  defendant  that  which 
he  had  bought;  secondly,  that  the  replication  was 
bad.     Webder  y.  Netoeome,  5  Hurl.  &  N.  42. 

(H)  iNrBiNosHEirr. 

(a)  Action  for. 

A  obtained  a  patent  for  the  manufacture  of  cast 
steel  by  the  use  of  **  carburet  of  manganese,"  which 
was  thrown  into  the  crucible  when  the  iron  was  in 
a  state  of  fusion.  B  afterwards  employed  oxide  of 
manganese  and  coal  tar  (a  carbonaceous  matter), 
which  when  put  into  the  crucible  with  the  iron  pro- 
duced on  it  precisely  the  same  effect  as  did  the  car- 
buret. This  combination  was  not  known  when  the 
patent  was  taken  out;  the  two  things  were  cheaper 


than  the  carburet : — ^Held,  that,  in  aabetaiice,  this 
was  a  new  invention,  and  was  not  an  infringement 
of  the  patent.  Unwin  ▼.  Heath  (Bouse  of  Lords), 
25  Law  J.  Rep.  (n.s.)  C.P.  8. 

If  a  patent  be  taken  out  for  an  invention,  by  means 
of  a  comhinaUon,  the  use  of  a  subordinate  part  of 
the  combination,  if  such  part  be  new  and  material, 
may  be  an  infringement  of  the  patent.  Whether  it 
be  so  may  be  more  a  question  of  fiict  for  the  jury 
than  of  law  for  the  Court  Lieter  ▼.  Leather  (Ex. 
Ch.),  27  Law  J.  Rep.  (n.8.)  Q.B.  295;  8  £.  &  B. 
1004. 

The  precipitation  of  animal  and  vegetable  matter 
from  sewage  water,  by  means  of  hydrate  of  lime,  for 
agricultural  purposes,  is  a  good  subject>matter  for  a 
patent.  Higga  r.  Godwin,  27  Law  J.  Rep.  (n.s.) 
Q.B.  421;  K.  B.  &  E.  529. 

If  another  person  uses  the  same  process,  and 
obtains  a  product,  not  for  the  purposes  of  commer- 
cial profit,  but  for  the  purpose  solely  of  deodorising 
and  purifying  the  sewage  water,  he  is  not  guilty  of 
an  infringement  of  the  patent.     Ibid. 

An  assignee  of  a  separate  and  distinct  part  of  a 
patent  is  entitled  to  sue  for  an  infringement  of  such 
part,  without  joining  in  such  action  persons  who  are 
interested  only  in  the  other  part  of  the  patent. 
DunnidiffY,  MaUdt,  and  The  Same  ▼.  Birhin,  29 
Law  J.  Rep.  (n.8.)  C.P.  70;  7  Com.  B.  Rep.  N.S. 
209. 

The  assignee  of  two  several  moieties  of  a  patent 
has  a  sufficient  legal  interest  in  the  patent  to  sue  for 
its  infringement.  Walton  ▼.  Laivater,  29  Law  J. 
Rep.  (n.s.)  C.P.  275;  8  Com.  B.  Rep.  N.S.  162. 

The  defendant,  a  patentee,  assigned  a  moiety  of 
the  patent  to  the  plaintiff  at  one  time,  and  the  re- 
maining moiety  to  a  third  person  at  another  time; 
the  plaintiff,  having  afterwards  acquired,  by  assign- 
ment, such  remaining  moiety,  was  held  entitled  to  sue 
the  defendant  for  a  subsequent  infringement  without 
giving  him  previous  notice  of  such  last  assignment. 
Ibid. 

Evidence  of  importation  and  sale  of  articles  in 
imitation  of  the  patented  articles,  known  to  the 
importer  to  have  been  made  from  the  patent,  is 
evidence  against  him  of  an  infringement.    Ibid. 

Held,  also,  per  £rle,  C.J.,  that  it  would  equally 
be  evidence  of  an  infringement,  although  the  im- 
porter had  not  had  such  knowledge.    Ibid. 

The  assignor  of  a  patent  who  has  sold  it  4a  valid, 
cannot,  as  between  himself  and  the  assignee  to  whom 
he  sold  it,  raise  any  question  as  to  the  patent  being 
void  for  want  of  novelty.     Ibid. 

(&)  Injunction  and  Account. 

In  the  case  of  an  infringement  of  a  recent  patent, 
it  is  not  a  matter  of  course  to  require  the  plaintiff  to 
establish  his  right  at  law,  but  the  Court  will  have 
regard  to  the  whole  case  made  on  the  pleadings  and 
by  the  evidence.    Clark  v.  Fergtueon,  1  Giff.  184. 

In  a  suit  for  the  infringement  of  a  patent,  where 
the  Court  considers  the  plaintiff  entitled  to  full  cottts 
as  betwen  solicitor  and  client,  the  decree  or  order 
should  contain  an  express  direction  that  the  costs  be 
so  taxed  notwithstanding  the  43rd  section  of  the 
Patent  Law  Amendment  Act,  1852,  provides  that  he 
shall  have  such  full  costs,  unless  the  Judge  shall 
certify  that  he  ought  not  to  have  them.  Lieter  v. 
Leather,  4  Kay  &  J.  425. 
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The  rale  in  patent  cases  that  this  Court  cannot 
decree  an  account  unless  it  can  grant  an  injunction, 
applies,  notwithstanding  it  may  appear  at  the  hearing 
that  since  an  interim  injunction  was  moved  for,  the 
defendants  have  sold  articles  which,  had  the  fiictsand 
hiw  been  then  sufficiently  ascertained,  the  Court 
would  have  restrained  them  from  selling.  Price^i 
PaUrU  Candle  Company  (LimUed)  v.  BawwerCi 
Pateni  Candle  Company  ( LimUed),  4  Kay  &  J.  727. 

The  plaintiffs  were  owners  of  a  type>founding 
patent,  the  defendant  was  a  printer  who  used  types 
alleged  to  be  colourable  imitations  of  the  type  patented 
by  the  plain tiflls.  On  a  bill  for  injunction, — Held, 
that  the  Court  had  jurisdiction  on  motion  to  order 
the  defendant  to  deli?er  a  sample  of  type  to  the 
plaintiffs  for  analysis,  and  order  accordingly.  Patent 
Type  Founding  Company  v.  Walter^  Johns.  727. 

Held,  also,  that  lachet  sufficient  to  defeat  the 
phiintii^*  right  to  an  interlocutory  injunction  was  no 
bar  to  an  order  on  the  same  motion  for  inspection 
and  samples.    Ibid. 

(c)  Particulars  of  OlfjecUona. 

In  an  action  by  a  patentee  against  his  licensee  on 
a  covenant  to  pay  for  roving  machines  made  with  the 
plaintiff's  invention,  and  to  make  none  without, — 
breach,  first,  in  not  paying  for  roving  machines  made 
with  the  invention ;  and,  secondly,  in  making  ma- 
chines without  it ;  the  defendant,  having  in  answer 
to  the  interrogatories,  admitted  the  making  of  many 
hundreds  of  roving  machines,  but  not  with  the  plain- 
tifTs  invention,  and  declared  that  he  could  not  state 
to  whom  they  were  sold,  nor  give  any  further  infor- 
mation about  them,  without  disclosing  his  own  evi- 
dence; and  the  plaintiff  claiming  in  respect  of  all  the 
machines  the  defendant  had  made,  under  one  or 
other  of  the  covenants,  and  asserting  that  he  had 
seen  some  of  them,  which  had  his  invention  applied, 
— Held,  that  the  defendant  was  entitled  to  such 
particulars  as  should  describe  those  portions  of  the 
machines  to  which  the  plaintiff  contended  that  his 
invention  had  been  applied,  so  as  to  enable  the  defen- 
dant to  understand,  as  fiur  as  possible,  the  nature  of 
the  machines  as  to  which  he  was  to  be  charged  under 
either  of  the  covenants,  and  that  it  was  no  answer 
to  the  application  for  such  particulars  that  the  defen- 
dant's answer  to  the  interrogatories  was  insufficient 
to  enable  the  plaintiff  to  furnish  the  particulars,  for 
if  the  answers  were  insufficient,  they  should  have 
been  objected  to.  Jones  v.  Lee,  25  Law  J.  Rep. 
(n.8.)  Exch.  241. 

But  the  plaintiff  was  allowed  to  inspect  the  ma- 
chines on  the  premises  of  the  defendant,  and  also  to 
examine  him  vivd  voce.     Ibid. 

The  15  &  16  Vict.  c.  83.  s.  41.  requires  the  de- 
fiendant  in  an  action  for  the  infringement  of  a  patent 
to  deliver  particulars  of  any  objections  on  which  he 
means  to  rely  at  the  trial,  and  where  he  intends  to 
rely  upon  a  prior  user  or  publication  the  particulara 
must  state  the  place  or  places  at  which,  and  in  what 
manner  the  invention  has  been  used  or  published 
prior  to  the  date  of  the  patent;  and  in  the  absence  of 
such  statement  the  defendant  will  be  precluded  from 
giving  evidence  of  such  prior  user  or  publication. 
Bull  V.  Bollard,  25  Law  J.  Rep.  (n.s.)  Exch.  304 ; 
1  Hurl.  &  N.  134. 

In  an  action  for  the  infringement  of  a  patent  for 
machinery  for  grinding  com,  Uie  defendant  delivered 


the  following  particulars  of  objection :  that  the  im- 
provement was  not  new,  and  *'that  the  same  had  been 
generally  known  and  publicly  used  in  corn-mills  for 
many  years  previously**: — Held,  that  evidence,  on 
the  part  of  the  defendant,  was  admissible  of  an  user 
by  two  millers  at  Chester  of  the  invention  in  question 
prior  to  the  granting  of  the  patent,  such  evidence 
being  within  the  literal  meaning  of  the  words  in  the 
particulars ;  and  that  the  plaintiff  was  too  late  in  his 
objection  to  the  admissibility  of  it,  it  being  his  duty 
if  he  objected  to  the  generality  of  the  particulars  to 
apply  to  a  Judge  at  chambers  to  have  them  amended* 
Ibid. 

(d)  Inspection, 

In  an  action  against  printers  for  the  infringement 
of  a  patent  for  the  making  of  type  by  a  certain  com- 
bination of  metals,  an  application,  on  the  part  of  the 
plaintiff,  not  merely  for  inspection  of  the  type  used 
by  the  defendants*  type-founders,  but  also  to  be  per- 
mitted to  take  specimens  thereof  for  the  purpose  of 
analysis,  was  refused,  it  appearing  that  the  defen- 
dants had  purchased  their  type,  and  the  only  ground 
laid  for  the  application  being,  that  by  analysis  it 
would  appear  that  the  composition  was  similar  to  that 
of  the  plaintiffs*  type,  and  amounted  to  an  infringe- 
ment of  the  patent.  77ie  Patent  Type  Foundry  Co. 
V.  Lloyd;  The  Same  v.  ffarrisonf  29  Law  J.  Rep. 
(n.s.)  Exch.  207;  5  Hurl.  &,  N.  192. 

But  semMCf  that  there  may  be  power  to  make  such 
an  order  in  some  cases.     Ibid. 

In  an  action  for  the  infringement  of  a  patent  for  a 
mode  of  making  veneers  or  mouldings,  the  Court 
refused  to  order  an  inspection  by  the  plaintiff  of  the 
defendant's  manufactory  and  machinery;  it  being 
doubtful  on  the  plaintiff's  affidavit  whether  his  patent 
was  for  the  kind  of  veneering,  or  for  the  process 
by  which  it  was  done;  and  the  defendant  positively 
swearing  that  he  used  no  machinery  in  the  process. 
Meadows  v.  Kirhnan,  29  Law  J.  Rep.  (n.8.)  Exch. 
205. 

And,  quanref  whether  the  Court  had  power  to  make 
such  an  order.     Ibid. 

(e)  Costs. 

Where  the  plaintiff,  in  an  action  for  the  infringe- 
ment of  a  patent,  after  having  given  notice  of  trial, 
abandoned  the  action,  the  defendant  having  delivered 
with  the  pleas  particulars  of  objections  pursuant  to 
the  requirements  of  section  41.  of  15  &  16  Vict.  c.  83, 
— Held,  that  the  defendant  was  entitled  on  taxation 
to  his  costs  for  preparing  the  particulars  and  the  evi- 
dence in  support  of  them.  Section  43.  applies  only 
to  cases  where  there  has  been  a  trial. — Held,  also, 
that  the  defendant,  having  obtained  a  rale  for  a  special 
jury,  was  not  entitled  to  his  costs  thereby  incurred. 
Cfreaves  v.  the  Eastern  Counties  Bail.  Co.,  28  Law  J. 
Rep.  (n.s.)Q.B.  290. 

(1)  Fbolonoation  or. 

Letters  Patent  comprised  three  separate  subjects. 
Upon  an  application  for  an  extension  of  the  term  of 
the  patent,  one  only  of  the  three  subjects  (that  re- 
lating to  railway  breaks)  appeared  to  the  judicial 
committee  to  be  deserving  of  a  renewed  grant.  Pro- 
longation granted  under  statute  15  &  16  Vict.  c.  83. 
s.  40,  for  such  part  only  of  the  letters  patent  as  r^ 
lated  to  railway  breaks,  and  notto  the  other  subject* 
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matter  of  thapatMit.  Inr9Lm*$PaimU,lOKoonl§ 
P.C.  226. 

A  patentee^  agreed,  bj  deed,  with  a  public  com- 
p:iny  to  grant  them  eicluuTe  licenoo  to  um  hit 
jMitented  machine,  and  aluo  eovennnted  with  them  to 
obUin,  at  the  expiration  of  the  term,  a  renewal  of 
the  patent  for  the  same  purpose.  Under  this  deed 
the  company  alone  uied  the  patent  An  application 
by  the  patentee  for  a  prolongation  was  refused,  on 
the  ground  that  the  agreement  was  contrary  to  public 
policy,  and  repugnant  to  the  provisions  of  the  statute 
5  &  6  Will.  4.  e.  83,  relating  to  prolongation  of 
letters  patent  In  re  Cardwelts  Patent,  10  Moore's 
P.C.  488. 

To  entitle  a  patentee,  or  his  assignee,  to  an  exten- 
sion of  the  term  of  letters  patent,  the  petitioner  must 
establish  three  things:  first,  the  merit  of  the  inven- 
tion ;  secondly,  that  the  parties  interested  had  done 
all  in  their  power  to  bring  the  invention  into  public 
use  and  to  turn  it  to  advantage;  and,  thirdly,  that 
from  circumstances  beyond  their  control,  they  have 
been  unable  to  obtain  adequate  remuneration.  J% 
re  Marhwiek'e  Patent,  18  Moore's  P.C.  310. 

An  extension  granted  to  the  aasignee,  upon  condi- 
tion of  the  annuity  being  secured  to  the  patentee. 
Ibid. 

The  accounts  produced  at  the  hearing  were  unsa- 
tisfactory, owing  to  the  non-production  of  the  books. 
The  JudidalCommittt^,  in  recommending  aprolonga- 
tion  of  the  term  of  the  letters  patent,  directed  a  proper 
account  of  the  profits  and  losses  of  the  patent,  to  be 
verified  by  affidavit,  with  an  explanation  accounting 
for  the  non- production  of  the  books,  to  be  laid  before 
the  Attorney  General,  subject  to  which  they  extended 
the  term.    Ibid. 

The  Judicial  Committee  have  power,  under  statute 
7  &  8  Vict  c.  69.  s.  4,  to  grant  an  extension  of  the 
term  of  letters  patent  to  the  assignee  of  the  patentee. 
Prolongation  of  the  term  of  letters  patent  granted  to 
a  public  company  who  were  the  assignees  of  the 
patentee.  The  patentee  had  ceased  to  have  any  con- 
nexion with  the  working  of  the  patent,  and  the 
assignees  were  prevented  from  working  it  at  a  profit 
by  reason  of  the  discovery  of  the  gold-fields  in  South- 
em  Australia,  which  caused  a  derangement  and 
scarcity  in  the  kibour  market.  In  re  Napm'e  P^Utnt, 
13  Moore's  P.C.  548. 

(K)  AYOIDANOlOr. 

The  16  &  17  Vict,  c  6,  which  substitutes  stamp 
duties  on  patents  for  fees,  by  the  2nd  section  makes 
patents  grsnted  under  the  Patent  Law  Amendment 
Act,  1852  (15&  16  Vict  c.  83),  subject  to  avoidance 
on  the  non-payment  of  certain  stamp  duties  within 
certain  periods ;  and  its  eifect  is  to  give  the  patents 
by  instaUm^ts,  first,  for  three  years,  on  the  payment 
of  25/.  stamp  duty,  then  for  four  years  more  on  pay- 
ment of  601.  within  the  three  years,  and  then  for  the 
full  period,  on  payment  of  100/.  within  seven  vears 
from  the  date  of  the  grant.  By  deed,  the  pkuntiff, 
an  inventor,  agreed  with  the  defendant  that  the  plain- 
tiff should  do  all  acts  necessary,  except  the  payment 
of  money,  for  procuring  and  perfecting  letters  patent, 
and  should,  immediately  after  the  same  were  pro- 
cured, execute  an  assignment  to  the  defendant  of 
one-third  share  in  the  patent,  and  the  defendant 
agreed  to  pay  all  fees  and  disbursements  which  might 
be  necessary  for  procuring  the  letters  patent,  enrol- 


ling the  spedfication,  and  otherwise  pctfoctiag  Am 
same: — Held,  that  the  assignment  by  the  plaintiff 
was  the  entire  consideration  for  the  defendant's 
undertaking  to  pay  the  fees  and  disbursements,  and 
a  condition  precedent ;  and  that,  without  having  exe- 
cuted such  an  assignment,  he  could  not  sue  the  defen- 
dant for  not  paying  the  50/.  necessary  to  be  paid 
within  three  vears,  under  the  16  &  17  Vict  e.  6.  s.  2. 
BUI  V.  Mount,  25  Law  J.  Rep.  (a.s.)  C.P.  190 ;  18 
Com.  B.  Rep.  72. 

(L)  Penalties. 

In  an  action  for  penalties,  under  the  5  &  6  Will.  4. 
c  87.  s.  7,  for  using  unauthorised  the  word  **  patent,** 
&C.  it  is  necessary  to  prove  that  the  word  was  used 
with  a  view  of  imitating  or  counterfeiting  the  stamp 
of  a  patentee;  but  it  is  no  defence  that  the  patented 
article  imitated  was  not  a  new  manufecture^  the 
grant  of  the  patent  being  conclusive  on  the  defendant 
i^yers  v.  Baher,  28  Law  J.  Rep.  (n.8.)  Exch.  90; 
3  Hurl.  &  N.  802. 


PASSPORTS. 


[The  Stamp  Duty  on  Passports  reduced  by  21 
Vict  c.  24.] 


PAWNBROKER. 

[The  Acts  relating  to  Pawnbrokers  amended,  per- 
sons who  are  to  be  deemed  pawnbrokers  described, 
penalty  on  persons  deemed  to  be  pawnbrokers  not 
taking  out  proper  licences,  imposed  by  19&20  Vict 
c.  27.— The  39  &  40  Geo.  3.  c.  99,  for  better  regu- 
lating the  Business  of  Pawnbrokers,  amended  by 
22  &  23  Vict  c.  14.— The  Act  for  better  regulating 
the  business  of  Pawnbrokers  amended  by  23  Vict. 
c.  21.] 

A  pawnbroker  is  not  liable,  under  section  24.  of 
39  &  40  Geo.  3.  c.  99,  for  damage  to  pledges  occa< 
sioned  by  an  accidental  fire,  without  proof  of  its 
having  been  caused  by  any  default  or  neglect. 
Syrtd  V.  Carruthere,  27  Law  J.  Rep.  (tf.s.)  M.C. 
273;  £.  B.  &  E.  469. 

A  common  informer,  who  lays  an  information 
against  a  pawnbroker  for  an  oflence  under  the 
89  &  40  Geo.  3.  c.  99,  is  entitled  to  a  moiety  of  the- 
penalties  imposed  by  section  27*  on  the  party  so 
offending.  Caewell  v.  Morgan,  28  Law  J.  Rep.  (n.0.) 
M.C.  208. 

On  the  hearing  of  a  complaint  against  a  pawn- 
broker, under  the  14th  section  of  the  39  &  40  Geo.  8. 
c.  99,  for  refusing  to  deliver  up  a  pledge  to  the  owner 
on  payment  of  l^e  loan,  it  appeared  that  the  pledge 
had  been  stolen  in  a  burglary  in  the  pawnbroker's 
house,  he  having  left  it  for  twenty-four  hours  without 
any  one  on  the  premises;  the  Justices  were  of  opution 
that  the  robbery  occurred  through  the  n^ligenoe  of 
the  pawnbroker,  and  adjudged  that  he,  not  having 
shewn  reasonable  cause  for  non-delivery,  should  de- 
liver up  the  pledge  or  pay  the  value.  On  appeal, 
under  20  &  21  Vict  c  43,— Held,  that  the  case  was 
not  within  the  14th  section  of  the  89  &  40  Geo.  3. 
c.  99 ;  for  that  that  section  applied  only  to  a  reAisal 
to  deliver  back  a  pledge  when  it  remained  in  the 
pawuee'ft  possastdon;  but  that  the  Justices  wer*  right 
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in  holding  that  the  pledge  was  loit  by  the  pawD- 
broker'B  noglect,  and  that  they  ought,  therefore,  to 
have  made  an  order  under  the  24th  section  of  the 
wme  Act.  SkaokeU  ▼.  Weti,  29  Law  J.  Rep.  (r.&) 
M.C.  46. 

Semble — that  the  Court  had  power,  under  the  6th 
lection  of  the  20  &.  21  Vict  c.  43,  to  draw  up  an 
order  under  the  24th  section .     Ibid. 

But  the  Court  declined  to  do  so,  and  remitted  the 
case  to  the  Justices  for  re-hearing,  with  a  view  to 
the  24th  section,  in  order  not  to  deprive  the  appel- 
lant of  his  appeal  to  the  Quarter  Sesnons^  under  the 
85th  section  of  the  same  act    Ibid. 


is  not  liable  to  the  penalty  imposed  by  that  gection 
for  keeping  a  house  or  other  place  of  public  resort 
open  for  stage  plays.  Davyt  v.  Douglas,  28  Law 
J.  Rep.  (n.s  )  M.C.  198. 


PAYMENT. 

[In  Goods,  see  Truck  Act — Into  Court,  see  De- 
tinue (B). — After  Action,  see  Pleading.— And  see 
Pxindpal  and  Agent] 


PEACE  PRESERVATION  ACT. 

[The  better  Preservation  of  the  Peace  in  Ireland 
provided  for  by  19  &  20  Vict  c  86.] 


PENALTY. 

[The  Law  concerning  the  Remission  of  Penalties 
amended  by  22  Vict,  c  82.] 

[SeeDAMAGBS  (C).] 

In  a  qtU  tam  action,  upon  a  local  act,  (incorporat- 
ing the  Health  of  Towns  Act,  11  &  12  Vict  c.  68,) 
by  an  unsuccessful  candidate  against  a  party  elected 
Commissioner,  for  acting  as  such  Commissioner,  the 
declaration  alleging  that  the  defendant  had  so  acted, 
and  alleging  that  **  thereby  and  by  reason  of  the  pre- 
mises'* the  plaintiff  had  been  and  was  a  party  grieved 
under  the  statute,  the  only  evidence  that  the  defen- 
dant had  so  acted  being,  that  after  his  election  he 
had  voted  for  a  chairman,  and  there  being  no  evi- 
dence of  any  particular  grievance  to  the  plaintiff 
arising  therefrom,  nor  of  any  grievance  but  that  of 
his  having  loat  his  election,  and  the  local  act  providing 
that  no  one  except  a  party  grieved  should  sue  for 
penalties  without  the  consent  of  the  Attorney  Gene- 
ral, which  had  not  been  obtained, — Held,  that  the 
plaintiff  was  not  a  party  grieved;  that  it  was  not 
alleged  in  the  declaration  that  he  was  so,  as  a  matter 
of  fact,  but  merely  as  an  inference  of  law  from  facts 
stated,  which  did  not  shew  that  he  was  so;  that, 
therefore  the  consent  of  the  Attorney  General  was 
necessary,  and  ought  to  have  been  alleged  in  the 
declaration  as  a  condition  precedent  to  the  right  of 
action;  that  the  declaration  was  therefore  bad;  and 
that,  although  there  was  not  any  ground  of  nonsuit, 
there  was  ground  for  a  rule  to  stay  proceedings;  and 
a  rule  to  arrest  the  judgment,  and  also  to  stay  pro- 
ceedings, was  accordingly  made  absolute.  ffoUu 
V.  MarthaU,  27  Law  J.  Rep.  (n.s.)  £zeh«  235; 
2  Huri.  &  N.  755. 

A  booth  used  as  a  theatre  by  strolling  players,  is 
not  **  a  house  or  other  place  of  public  resort  for 
the  public  performance  of  stage  plays,**  within  the 
meaning  of  the  statute  6  &  7  Vict  c.  68.  s.  2,  and, 
tbertfoK^  the  manager  and  proprietor  of  such  a  booth 


PENAL  SERVITUDE. 

[The  16  &  17  Vict  c.  99.  amended  by  20  &21 
Vict.  c.  3.  J 


PENSION  AND  PENSIONERS. 

[The  Payment  of  the  Out-Pensioners  of  Green- 
wich  and  Chelsea  Hospitals  forther  regulated  by 
19  &  20  Vict  c.  15. — Laws  concerning  Supennnua- 
tions  and  other  Allowances  to  Persons  having  held 
Civil  Offices  in  the  Public  Service  amended  by 
22  Vict  c.  26,  extended  by  Provisions  of  the  Super- 
annuation Act,  1859,  28  dt  24  Vict  e.  89.] 


PERJURY. 

W  was  convicted  of  perjury  upon  an  indictment 
which  alleged  that  "  a  petition  for  process  was,  under 
and  in  pursuance  of  the  statutes  made  and  passed, 
ftc.  (the  titles  of  the  several  statutes  relating  to  in- 
solvents were  given),  filed  and  prosecuted  in  the 
county  court  of  Staffordshire,  at  Wolverhampton,** 
by  W;  that  the  said  W  duly  received  an  order  for 
protection  fVom  process  to  the  day  of  his  fi  rat  exami- 
nation; that  afterwards,  and  whilst  the  proceedings 
were  still  pending,  to  wit  at  the  time  of  filing  the 
said  petition,  the  said  W  came  before  R,  at  the 
county  court  aforesaid,  and  within  the  jurisdiction 
aforesaid,  for  the  purpose  of  making  an  affidavit  and 
verifying  on  oath  his  petition  and  schedule,  he,  the 
said  R,  then  being  a  Commissioner,  Ac,  and  the  said 
W  was  duly  sworn  before  the  said  R,  he,  the  said  R, 
then  having  competent  authority  to  administer  the 
said  oath.  The  indictment  then  contained  in  the 
usual  manner  allegations  of  materiality  and  assign- 
ments of  perjury  upon  the  affidavit  verifying  the  peti- 
tion and  schedule : — Held,  on  a  writ  of  error,  that 
the  indictment  sufficiently  shewed  jurisdiction  in  the 
county  court,  and  that  it  was  not  necessary  to  allege 
expressly  that  W  had  resided  within  the  district  of 
the  county  court  for  six  months  next  immediately 
preceding  the  time  of 'filing  his  petition.  Walter  v. 
the  Queen  (in  error),  27  Law  J.  Rep.  (hb.)  M.C  48; 
8  E  &  B.  489. 

On  hearing  an  information  against  a  publican  for 
keeping  his  house  open  after  eleven  at  night,  a  police- 
man swore  that  he  did  not  see  four  meri  leave  the 
public-house  after  eleven  on  a  particular  night  Per- 
jury was  assigned  on  this  allegation ;  and  it  was  proved 
on  the  trial  of  the  policeman  for  the  perjury,  by  three 
witnesses,  that  he  had  said  to  them  on  separate  occa- 
sions that  he  had  seen  the  four  men  leave  the  publio- 
honse  after  eleven.  It  was  forther  proved,  by  three 
other  witnesses,  that  the  policeman  had  offered  to 
smash  the  information  for  a  sum  of  money;  and  that 
he  had  said  he  had  received  some  money,  and  was  to 
have  more  to  settle  it  It  was  also  shewn  that  four 
men  did  leave  the  public-house  on  the  night  in  que^ 
tion  after  eleven :— Held,  that  there  was  sufficient 
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evidence  of  perjury  to  justify  a  convictioii.  Th6  QiMm 
V.  Hook,  27  Law  J.  Rep.  (na)  M.C.  222;  Dears.  & 
B.  606. 

An  indictment  for  perjury  for  forging  a  receipt 
alleged  that,  on  the  hearing  of  a  cause  in  a  county 
court,  it  became  a  material  question  whether  B  had, 
in  the  presence  of  the  prisoner,  signed  at  the  foot 
of  a  certain  bill  of  account,  purporting  to  be  a  bill  of 
account  between  a  certain  firm  called  **  B  ft  Co.'** 
and  "J  W,"  a  receipt  for  payment  of  the  amount 
of  the  said  bill : — Held,  that  the  bill  of  account  was 
sufficiently  specified.  Tke  Q;aeen  v.  WehiUr,  28 
Law  J.  Rep.  (n.b.)  M.C.  200;  Bell's  C.C.  154. 

On  an  indictment  for  perjury  committed  by  an 
insolvent,  on  his  examination  before  the  Insolvent 
Debtors  Court,  where  proof  is  given  of  the  filing  of 
the  petition,  it  will  be  presumed  that  the  sittings 
of  the  Court  are  lawfully  hnlden,  it  being  a  court  of 
record,  and  having  jurisdiction  by  the  filing  of  the 
petition  to  institute  an  examination  of  the  insolvent. 
Therefore  no  evidence  need  be  given  that  due  notice 
of  the  filing  of  the  petition  had  been  inserted  in  the 
Gazette,  or  that  a  day  had  been  appointed  for  the 
examination  of  the  insolvent  and  had  been  duly 
adjourned,  though  those  facts  are  alleged  in  the 
indictment.  The  Queen  v.  Wettley,  29  Iaw  J.  Rep. 
<N.s.)  M.C.  35 ;  BelPs  C.C.  193. 

To  prove  that  the  prisoner  was  a  trader  owing  less 
than  800/.,  his  petition  alleging  those  circumstancee 
is  ample  evidence.    Ibid. 

An  averment  in  the  indictment  that  the  insolvent 
filed  his  petition,  **  to  wit,  on  the  20th  day  of  May 
1859/'  is  suflSdent  to  shew  that  he  filed  it  after  the 
passing  of  the  statute  10  &  11  Vict  c.  102,  for  the 
Court  will  take  judicial  notice  of  the  time  at  which 
a  statute  is  passed.    Ibid. 

A  Judge,  on  the  trial  of  an  indictment  for  per- 
jury, has  power  to  amend  the  description  of  an  act 
of  parliament  in  the  indictment.    Ibid. 

Semble — where  the  title  of  an  act  is  not  correctly  set 
out  in  an  indictment,  but  the  variation  from  the  true 
title  is  so  small  that  the  Court  can  have  no  doubt 
what  statute  is  referred  to  by  the  title  indicated,  no 
objection  can  now  be  sustained  to  the  sufficiency  of 
the  indictment  on  account  of  the  variance.    Ibid. 


PETITION  OF  RIGHT. 

[The  law  relating  to  petitions  of  right  amended  and 
the  proceedings  simplified  and  provisions  for  the 
costs  thereof  made  by  23  &  24  Vict  c.  34.] 


PHYSIC. 


[The  qualifications  of  practitioners  in  medicine 
and  surgery,  regulated  by  21  &  22  Vict.  c.  90;  the 
Medical  Act,  1858,  amended  by  22  Vict.  c.  21 ;  by 
23  Vict.  c.  7;  and  by  23  &  24  Vict.  c.  66.] 

To  an  action  for  work  and  labour  and  operations 
performed  as  a  surgeon,  the  defendant  pleaded  that 
the  plaintiff  had  not  been  examined,  or  approved, 
or  admitted  to  exercise  or  occupy  himself  as  a  physi- 
cian or  surgeon  as  required  by  the  statute : — Held, 
that  the  plea  was  bad  for  not  shewing  that  the  work, 
ke.  was  done  in  a  place  within  the  operation  of  the 
statute  3  Hen.  8.  c.  11,  which  imposes  a  penalty  on 


persons  practistng  as  physidans  or  sargeons  in  Lon- 
don, or  within  seven  miles  thereof,  or  in  any  diocese 
within  the  realm,  without  being  examined  as  re- 
quired by  the  act.  I/AUax  v.  /ones,  26  Law  J. 
Rep.  (n.8.)  £xcb.  78. 

By  the  21  k  22  Vict.  c.  90.  s.  4,  the  General 
Council  of  Medical  Education  and  Registration  is  to 
consist  of  one  person  chosen  from  time  to  time 
by  each  of  the  several  bodies  therein  named,  and, 
amongst  them,  by  the  University  of  London: — 
Held,  that  the  authority  to  choose  such  member  is 
vested  in  the  Senate,  consisting  of  the  Chancellor, 
Vice  Chancellor  and  Fellows  for  the  time  being,  and 
not  in  the  whole  body  of  graduates  of  the  Universitv. 
The  Queen  y.  /SKorror,  28  Law  J.  Rep.  (n.b.)  Q.B. 
326. 

The  Medical  Act,  1858,  section  40,  enacts,  that 
any  person  who  shall  wilfully  and  fiilsely  pretend  to 
be,  or  take  or  use  the  name  or  title  of  surgeon,  &c., 
or  any  name,  title,  addition,  or  description  implying 
that  he  is  registered  under  this  act,  or  that  he  is 
recognized  by  law  as  a  suigeon,  &c.,  shall  upon  a 
summary  conviction  for  any  such  offence  pay  a  sum 
not  exceeding  20/.  And  section  27.  enacts,  that  the 
absence  of  the  name  of  any  person  from  "the  Medi- 
cal Register**  shall  be  evidence,  until  the  contrary 
be  made  to  appear,  that  such  person  is  not  registered 
according  to  the  provisions  of  this  act: — Held,  that 
the  mere  fact  that  a  person,  whose  name  did  not 
appear  in  the  medical  register,  represented  hnnself 
to  be  a  sui^eon,  was  not  sufiicient  to  warrant  a  con- 
viction under  the  40th  section.  Pedgrifi  v.  CheoaJlr 
Ueir,  29  Law  J.  Rep.  (n.b.)  M.C.  225. 


PLEADING,  AT  LAW. 

[See  Practice^  at  Law — Sbt-off.] 

(A)  Plbas. 

(a)  NotOmUy, 
(h)  IHttributive, 
{c)  Of  JutlificaiUm, 
(d)  ConttrucUon  of. 
Replioatioit. 
New  Absiosmbht. 
Equitable  Plbadinos. 

(a)  Plea. 

(b)  Replication, 

(c)  R^oinder. 
Courts  of  Appeal. 

(F)  Gbnbral  Rules. 

(G)  Iir  Criminal  Cases. 


(B) 
(C) 

(D) 


(E) 


(A)  Pleas. 

(a)  Not  QuiUy. 

The  plea  of  not  guilty  to  adeclaration  for  debauch- 
ing and  carnally  knowing  the  wife  of  the  plaintiff, 
does  not  put  in  issue  the  marriage  of  the  parties. 
Kenrick  v.  Homer  or  Horder,  26  Law  J.  B^p.  (e.8.) 
Q.B.  214;  7E.&B.  628. 

(&)  DistribuUve. 

In  an  action  for  money  paid,  &c.,  the  defendant 
pleaded  that  the  money  was  paid,  &c.  for  and  in 
respect  of  certain  difierences  which  the  plaintifib,  as 
the  defendant's  brokers,  contracted  to  pay  for  them 
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on  account  of  certain  unlawfttl  contracts,  by  waj  of 
gaming  and  wagering,  relating  to  the  public  funds, 
and  to  railways  and  shares  in  railways,  and  to  the 
then  present  and  future  prices  thereof  respectively; 
and  in  lieu  of,  and  instead  of  making,  accepting, 
and  paying  for  transfer  thereof,  partly  contrary  to 
the  7  Qeo.  2.  c.  8,  and  partly  contrary  to  the  8  &  9 
Vict.  c.  109: — ^Held,  that  the  plea  being  no  answer 
as  to  the  money  paid  in  respect  of  losses  on  the  sale 
of  shares  was  bad  altogether,  and  was  not  made  good 
as  to  the  money  paid  in  respect  of  losses  on  sales  of 
consols,  by  the  75th  section  of  the  Common  Law 
Procedure  Act,  1852.  Lynt  v.  Sie^field,  1  Hurl,  k 
N.  278. 

(c)  Of  Juttification. 

Declaration,  that  the  plaintiff  was  possessed  of 
certain  land  forming  part  of  the  bed  of  a  canal^  and 
that  the  defendants  erected  a  bridge  across  the  canal, 
and  caused  it  and  the  walls  adjoining  to  be  so  con- 
structed that  the  parts  of  the  same  extended  and 
projected  over  parts  of  the  canal.  Plea,  that  the 
several  acts,  matters  and  things  complained  of  were 
lawfully  done  by  the  defendants  under  and  by  virtue 
of  powers  given  to  them  by  an  act,  made,  &c. :~. 
Held,  that  the  plea  in  these  general  terms  was  good. 
Beaver  v.  the  Mayor,  Aldermen  and  Citizent  of 
Manehetter,  26  Law  J.  Bep.  (ir.8.)  Q.B.  811;  8  E. 
&  B.  44. 

A  bridge  may  be  so  situate  as  to  be  a  ''street** 
within  the  meaning  of  a  statute.     Ibid. 

In  trespass  for  breaking  and  entering  the  plaintiff^ 
premises,  the  defendant  pleaded  a  justification  under 
a  search  warrant  granted  by  a  Justice  of  the  county 
of  Stafford.  At  the  trial,  the  defendant  gave  in  evi- 
dence a  search  warrant  granted  by  a  Justice  of  the 
borough  of  Wolverhampton,  acting  as  such,  but  who 
was  also  a  Justice  of  the  county  of  Stafford : — Held, 
that  the  evidence  did  not  support  the  plea.  Webb 
r,Jiou,4  Hurl.  &N.  111. 

(d)  Oonttruction  of. 

To  an  action  for  goods  sold,  the  defendant  pleaded 
first,  except  as  to  22/.  8«.  3i.,  never  indebted; 
secondly,  as  to  the  22/.  8s.  Sd.^  payment  after  action 
brought  of  22/.  Ss.  Sd.  to  the  plaintiff,  who  accepted 
it  in  satisfiiction  of  the  said  claim  of  22/.  8s.  8</.,  and 
of  all  damages  accrued  in  respect  thereof.  Issue 
thereon.  The  first  issue  having  been  abandoned, 
the  defendant,  in  support  of  the  second,  proved  that 
he  paid  22/.  Ss.  Sd,  to  the  plaintiff,  who  accepted  it 
without  any  mention  of  costs : — Held,  that  as  the 
word  **  damages**  included  **  costs,"  and  there  was 
no  evidence  of  the  plaintiff  having  received  the 
amount  in  satisfaction  of  his  costn,  that  he  was  en- 
titled to  enter  a  verdict  for  nominal  damnges.  Cooke 
V.  ffopeweU,  25  Law  J.  Rep.  (n.b.)  Exch.  71;  11 
Excb.  Rep.i655. 

In  an  action  by  an  incoming  against  an  outgoing 
incumbent  for  dilapidations,  the  defendant  pleaded  an 
exchange  of  benefices  between  the  plaintiff  and  him- 
self "in  their  then  state  and  condition,**  with  an  agree- 
ment on  the  plaintiff's  part  not  to  call  upon  the  defen- 
dant to  pay  for  the  repairs  in  the  declaration  men- 
tioned. The  plaintiff  joined  issue  on  this  plea,  and 
also  demurred,  and  a  verdict  having  been  found  for 
him  at  the  trial,  the  Court  upon  a  motion  for  judg- 
ment non  obatanie  veredicto^  held  that  the  plea  was 


good,  inasmuch  as  it  did  not  neceiBarily  shew  a 
simoniacal  contract : — Held,  that  they  were  bound 
to  put  the  same  construction  upon  the  plea  when 
brought  before  them  on  the  demurrer.  OMKam  r. 
Edwardi,  17  Com.  B.  Rep.  HI. 

(B)  Beplioatiov. 

To  a  plea  of  the  Statute  of  Limitations  in  an 
action  on  a  promissory  note,  the  plaintiff  replied 
that  the  note  was  made  by  the  defendant  jointly 
with  one  T  P,  and  that  within  six  years  before  suit 
T  P  paid  the  plaintiff  interest  on  the  note: — Held, 
that,  assuming  the  payment  to  have  been  made 
before  the  passing  of  the  19  &20  Vict.  c.  97,  the 
replication  was  bad  on  general  demurrer.  Ridd  v. 
Moggridge,  2  Hurl.  &  N.  567. 

(C)  New  Assignment. 

To  an  action  for  polluting  a  stream,  and  impreg- 
nating it  with  noxious  substances,  whereby  the 
plaintifTs  cattle  were  unable  to  drink  the  water,  the 
defendant  pleaded  an  immemorial  right  to  use  the 
water  of  the  stream  for  the  purposes  of  his  trade  of 
a  tanner  and  fell-monger,  and  returning  it  polluted 
to  the  stream  when  so  used,  and  also  a  prescriptive 
right  for  twenty  and  forty  years  respectively.  The 
plaintiff  new  assigned  ^*  that  he  sued  not  only  fbr  the 
grievances  in  the  pleas  admitted,  and  attempted  to 
be  justified,  but  for  that  the  defendant  committed 
the  grievances  over  and  above  what  the  defences 
justified.**  At  the  trial,  it  appeared  that  the  defen- 
dant and  his  father  and  grandfather  had  for  a  long 
series  of  years  carried  on  the  busineu  of  tannerB  at 
the  place  in  question,  using  the  water  of  the  stream  as 
they  wanted  it;  but  that,  within  the  last  twelve  years, 
the  tannery  premises  had  been  considerably  enlarged 
and  the  buriness  (and  consequently  the  pollution  of 
the  stream)  increased  fourfold.  Without  leaving 
anything  to  the  jury,  the  Judge  ruled  that  the  defen- 
dant was  entitled  to  a  verdict  on  all  the  issues,  except 
the  first  and  second: — Held,  that,  whether  the  pleas 
were  to  be  understood  as  claiming  an  immemorial  or 
a  prescriptive  right,  not  limited  to  the  purposes  of 
tiie  tannery,  or  the  more  limited  right  to  use  the 
water  for  the  purposes  of  the  business  as  carried  on 
more  than  twenty  years  ago,  the  verdict  was  not 
warranted  by  the  evidence.  Moore  v.  W^,  1  Com. 
B.  Rep.  N.S.  673. 

(D)  Equitable  Pleadings. 

(o)  Plea. 

Section  83.  of  the  Common  Law  Procedure  Act, 
1854,  enables  a  defendant  to  plead  by  way  of  defence 
facts  entitling  him  to  relief  on  equitable  grounds, 
only  where  the  facts  would  entitle  him  to  an  abso- 
lute and  perpetual  injunction  in  equity  against  the 
judgment  in  the  action,  and  not  merely  to  a  tempo- 
rary or  conditional  injunction.  The  act  gives  no 
power  to  Courts  of  common  law  to  pronounce  a  con- 
ditional judgment;  and  a  plea,  therefore,  on  equit- 
able grounds,  which  does  not  satisfiictorily  shew  that 
judgment  upon  it  in  favour  of  the  defendant  will  be 
a  complete  bar  to  the  action,  cannot  be  supported. 
Wodekouse  v.  Farebrother,  25  Law  J.  Rep.  (n.8.) 
Q.B.  18;  6  E.  &B.  277. 

A  Court  of  common  law  will  not  allow  an  equit- 
able defence,  which  will  carry  the  effect  of  the  judg- 
ment further  than  a  Court  of  equity  would  have  done. 
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if  the  proceedingt  bad  been  m  equity*  Wood  ▼.  Ao 
Copper  Minen  Co.,  25  Law  J.  Rep.  (ma)  C.P. 
166;  17  Ck>ni.  B.  Rep.  561. 

A  plea  in  bar  to  an  action,  upon  equitable  grounds, 
will  not  be  allowed,  unlen  the  circuroatanoei  stated 
in  it  would  justify  a  Court  of  equity  in  granting  not 
only  an  unconditional,  but  a  perpetual  injunction. 
Ibid. 

A  plea,  on  equitable  grounds,  which  amounts  to  a 
statement  of  the  pendency  of  an  arbitration  in  which 
the  arbitrator  has  power  to  decide  on  what  terms  the 
contract  declared  on  is  to  be  put  an  end  to,  and  that 
by  the  agreement  of  reference  no  action  is  to  be 
brought  between  the  parties,  is  not  good.     Ibid. 

A  declaration  statcMi  that  the  defendants  agreed 
to  load  for  certain  commission  a  ship  of  the  plaiatiflb 
for  a  certain  voyage,  with  a  guarantie  of  5,500Z.,  and 
to  procure  cargo  for  the  voyage,  rendering  not  leas 
ISreight  than  that  amount,  which  was  to  serve  as  the 
baids  to  cover,  as  &r  as  that  amount,  the  deficit 
which  might  result  in  the  entire  amount  of  all  the 
freights  of  the  ship,  and  that  in  case  the  freight  of 
the  cargo  did  not  amount  to  that  sum,  they  would 
pay  the  owners  the  difference  between  it  and  the 
freight  procured,  and  that  whatever  amount  might 
exist  in  excess  of  the  guarantie  should  be  for  the 
exclusive  benefit  of  the  owners  of  the  ship,  and  that 
the  express  guarantie  being  constituted  in  reference  to 
freight,  riiould  remain  subject  to  the  rateof  commisaion ; 
that  the  ship  sailed,  and  that  the  amount  of  the  freight 
of  the  cargo  shipped  and  of  the  freights  procured  for 
her  did  not  amount  to  5,5002.,  but  to  a  lesser  sum. 
Breach,  non-payment  by  the  defendants  of  the 
smaller  sum.  Pleas — ^first,  non  assumpsit  The  de- 
fendants further  proposed  to  plead  an  equitable  plea, 
under  the  17  &  18  Vict.  c.  125.  s.  83,  that  the  agree- 
ment was  made  between  themselves  and  the  plain* 
tiA*  agent,  and  that  the  defendants'  guarantie  was 
that  the  ship  should  earn  freight  at  a  certain  rate  per 
ton,  so  that,  if  filled,  she  should  attain  a  fVeight  of 
5,5002.  per  ton,  and  that  they  did  not  give  an  abso- 
lute guarantie  of  5,5002.,  nor  that  they  would  procure 
cargo  rendering  not  less  freight  than  that  sum;  that 
the  contract  was  then  put  into  writing  and  signed  by 
both  parties;  that  it  was  drawn  up  in  a  foreign  lan- 
guage of  which  the  defendants  were  ignorant,  and 
was  so  expressed  as  to  render  the  guarantie  absolute 
and  not  in  the  conditional  form  agreed  on ;  and  that 
the  defendants  at  the  time  of  signing  it  understood 
the  guarantie  to  be  in  that  limited  form,  and  that  the 
plaintiffs  were  seeking  to  avail  themselves  of  the 
mistake: — Held,that  the  plea  ought  to  be  disallowed, 
being  equivalent  to  a  bill  in  equity  for  reforming  the 
contract.  Perez  v.  OUoffa^  25  Law  J.  Rep.  (n.s.) 
Exch.  65;  11  Exch.  Rep.  506. 

Q^ncere — whether  the  subject-matter  of  the  pro- 
posed plea  was  not  a  good  defence  under  the  plea 
denying  the  contract.     Ibid. 

In  an  action  on  a  dissolution  of  partnership  deed, 
in  which  one  of  the  parties  covenanted  with  the  other 
not  to  practise  in  a  certain  district,  the  action  being 
for  the  penalty  incurred  by  practising  in  a  certain 
part  of  that  district,  a  plea  was  allowed  to  be  pleaded, 
by  way  of  equitable  defence,  to  the  effect  that  the 
part  in  question  had  been  treated  between  the  par- 
ties in  their  partnership  arrangements  as  not  part  of 
that  district,  that  it  was  not  intended  to  include  it  in 
the  prohibition  to  practise,  and  that  the  deed  in  that 


tespcot  was  executed  under  a  mistake  in  fiust,  the 
ground  of  the  defence  being,  not  that  a  Court  of 
equity  would  reform  the  deed  (for,  temMe,  it  could 
not  be  reformed),  but  would  decree  a  perpetual  and 
absolute  injunction  against  suing  upon  the  covenant 
for  practising  in  the  place  in  question.  Luce  v.  Imd, 
25  Law  J.  Rep.  (v.s)  Exch.  807;  1  Hurl.& N. 245. 

Senible — that  such  issues  should  be  determined  by 
the  Judge  without  a  jury.     Ibid. 

Although  the  Court  will  not  allow  a  defence  to  be 
pleaded  on  equitable  grounds  where  it  appears  not 
to  disclose  a  right  to  an  absolute  and  unconditional 
relief  in  equity,  yet  it  will  not  be  disallowed  where 
the  question  whether  it  does  disclose  such  a  right  is 
reasonably  arguable;  and  where  it  has  already  been 
allowed  by  a  Judge,  it  will  not  be  struck  out  merely 
because  the  question  is  doubtful  If  the  question 
is  doubtful,  it  will  be  left  to  be  determined  on  de- 
murrer; and  if  it  is  suggested  that  the  form  of  the 
plea  is  artful  and  equivocal,  although  that  may  be  a 
reason  for  not  originally  allowing  it  in  that  form,  yet, 
when  it  has  been  allowed,  it  will  rather  be  a  ground 
for  an  application  to  amend  the  plea  as  likely  to  em< 
barzBss  the  plaintiff,  than  to  strike  it  out.  MtiOU  v. 
Maun,  26  Law  J.  Rep.  (n.s.)  Exch.  175. 

Thus,  where  in  an  action  on  a  guarantie  a  Judge 
had  allowed  the  defendant  to  plead  as  a  defence  on 
equitable  grounds  an  agreement  between  the  principal 
debtor  and  the  creditor  that  the  debtor  should  do 
certain  things,  and  that  in  consideration  thereof  the 
debt  (on  a  bond)  should  be  relinquished,  with  a 
general  averment  that  all  things  had  happened,  &c., 
the  Court,  although  deeming  the  plea  somewhat 
intricate,  yet,  having  directed  a  verbal  amendment 
to  remove  an  ambiguity,  declined  to  strike  it  out; 
because  it  appeared  a  doubtful  question  whether  the 
agreement  discharged  the  surety  in  equity  before  it 
was  entirely  performed.     Ibid. 

Although,  where  a  defendant  pleads  an  equitable 
plea  alone,  he  may  possibly  have  a  right  to  plead  it 
without  the  leave  of  the  Court,  yet,  where  he  applies 
for  leave  to  plead  it  with  other  and  legal  pleas  to  the 
same  matter,  this  is  an  application  to  the  discretion 
of  the  Court  or  Judge,  and  that  discretion  will  be 
exercised  with  regard  not  only  to  the  matter  of  the 
equitable  plea  itself,  but  to  all  the  circumstances 
under  which  the  application  is  made.  And  although 
the  plea  itself  is  one  which  the  Court  might  be  dis- 
posed to  allow  to  be  pleaded,  yet  (especially  where 
the  application  is  by  way  of  appeal  from  the  decision 
of  a  Judge  at  chambers),  if  there  are  circumstances 
shewing  that  it  is  pleaded  for  delay,  (as  if  there  is  an 
absence  of  any  affidavit  as  to  its  truth,  and  of  any 
authority  to  shew  that  it  diffclosea  grounds  for  an 
unconditional  injunction  in  equity,  and  the  defendant 
is  under  terms  to  try  at  the  next  Sittings  or  Assize^) 
and  a  Court  of  equity  would  probably  only  grant  an 
interim  injunction  on  the  condition  of  the  money 
being  brought  into  court,  and  the  defendant  declines 
this  condition,  the  Court  will  refuse  leave  to  plead 
the  alleged  equitable  defence.  Under  such  circum- 
stances, leave  was  refused,  on  an  action  for  money 
lent,  to  plead,  by  way  of  equitable  defence,  that  the 
money  was  advanced  on  the  security  of  consignments 
of  goods  to  be  sold  by  the  plaintiffs,  and  out  of 
which  they  might  have  reimbursed  themselves,  had 
they  not  wrongfully  and  improperly  sold  the  same 
for  leas  than  the  beet  market  prices.    AtUrbvry  v. 
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JmnU,  26  law  J.  R«p.  (9.8.)  Exch.  178;  2  Hiiri« 
ft  N.  lU. 

Th«  relief  spoken  of  in  leetion  83.  of  the  Common 
Law  Prooeduro  Act,  1854,  mewis  absolute,  unoonr 
ditional  relief.  FUgkt  ?.  Qrwg^  27  Law  J.  Rep. 
(m.8.)  C.P.  13;  3  Com.  B.  Bep.  N.Sw  320. 

The  declamtioa  alleged  that  the  plaintiff  and  B 
were  possessed  of  stock  upon  trust,  and  that  the 
plaintiff  had  incurred  expense  in  the  execution  of 
the  trust  without  recompense;  that  one  M  caused  to 
be  represented  to  the  plaintiff  by  the  defendants  that 
the  trust  hud  been  executed,  and  that  M  was  entitled 
to  the  stock,  and  the  defendants  assured  the  plaintiff 
that  such  representation  was  correct,  and  requested 
the  phiintiff  to  execute  a  power  of  attorney  to  enablo 
H  to  ha?e  the  stock  transferred  to  him;  that  the 
plaintiff  was  and  is  ignorant  whether  M  was  entitled 
or  not;  that  in  considenition  of  the  premises,  and 
that  the  plaintiff  would  execute  the  power  of  attor- 
ney without  requiring  further  proof  of  the  right  of 
H  to  the  stock,  the  defendants  promised  the  pUiatiff 
to  pay  him  32^.  within  fourteen  days.     Averment  of 
performance  of  conditions  precedent    Breach,  non* 
payment  of  the  money.     Plea,  on  equitable  grounds^ 
that  before  making  the  promise  the  plaintiff  repre- 
sented to  the  defendants  that  certain  dividends  on 
the  stock  had  not  been  received  by  the  plaintifl^  any 
such  nnreceived  dividends  being  intended  and  autho- 
xixed  by  the  power  of  attorney  to  be  received  for  the 
use  of  M,  whereof  the  plaintiff  had  notice;  that  the 
defendants,  in  reliance  upon  such  representation,  and 
believing  the  same  to  be  true,  made  the  said  pro- 
mise; but  that  the  same  was  not  true,  inasmuch  as 
the  plaintiff  had  then  received  one  of  the  dividends, 
amounting  to  302.,  and  that  the  deft^ndants  would 
not  have  made  the  promiM  if  they  had  known  that 
the  plaintiff  had  received  the  dividend,  as  the  plain- 
tiff bad  notice,  and  ought  to  have  remembered  he 
bad  so  received  the  same: — Held,  on  demurrer,  that 
the  declaration  was  good,  and  the  plea  no  answer. 
Chmkck  T.  Crtt^  29  Law  J.  Rep.  (n^.)  C.P.  308;  8 
Com.  B.  Rep.  N.S.  574. 

The  defendant  became  surety  for  the  performance 
by  U  of  a  contract  with  the  plaintiff  W  for  the 
fitting*  of  warehouses  at  a  fixed  price.  The  contract 
between  W  and  H  contained  a  stipulation  that  W 
should  and  might  insure  the  fittings  from  fire  at  such 
time  and  to  such  amount  as  the  architect  might  con- 
sider necesnry,  and  deduct  the  insurance  fVom  the 
amount  of  the  contract;  and  also  that  H  should  and 
would  provide  to  the  satisfection  of  the  architects  a 
dry  and  suflScient  store  for  the  reception  of  the  fit- 
tingi  from  time  to  time  as  such  of  them  were  com- 

gleted,  and  until  they  could  be  received  at  the  ware- 
ouse.  H  had  completed  two-thirds  of  the  fittings, 
and  they  remained  in  his  workshops  to  the  knowledge 
and  without  the  objection  of  the  plaintiff  or  his 
architect  The  workshops  were  accidentally  burnt, 
and  H  was  unable  to  complete  his  contract: — Held, 
that  there  was  a  contract  by  the  plaintiff  to  insure, 
and  that  by  reason  of  his  not  insuring,  the  defendant 
was  released  in  equity  from  the  guarantie.  WatU 
V.  ShutOewwIh,  29  Iaw  J.  Rep.  (n.s.)  Exch.  229; 
5  Hurl.  &  N.  235. 

Queen — whether  a  plea  to  an  action  brought  against 
a  defendant  in  this  country  upon  a  contract  made 
and  executed  in  France,  that  the  debt  had  been 
attadied  (tainr  arr$U€)^  pursuant  to  the  Code  de 

PiOBR,  1855—60. 


ProcMure  Civile^  by  erediton  of  the  plaintiff  in  that 
oountry,  is  any  answer,  either  legal  or  equitable? 
Simian  ▼.  MiUer,  1  Com.  B.  Rep.  N.&  680. 

In  an  action  upon  a  contract  for  the  supply  of  a 
certain  quantity  of  ooala  during  a  period  of  six 
months,  two  breaches  were  assigned :  first,  that  the 
defendants  reAised  to  take  the  stipulated  quantity  of 
coats;  secondly,  that  they  omitted  to  pay  for  those 
which  they  had  received  in  the  manner  provided 
for  by  the  agreoment,  vis.,  by  bills  at  three  months 
from  the  1st  and  14th  of  each  month.     The  defen* 
dants  having   obtained  a  Judged  order  allowing 
them  to  add  two  pleas  to  the   following  effect: 
**  1.  On  equitable  grounds,  that,  during  the  said 
six  months,  a  dispute  arose  between  the  plaintiff 
and  the  defendantis  and,  after  the  lapse  of  the 
said  six  months,  it  was  agreed  that'  such  dispute 
should  be  settled,  and  that  the  defendants  should 
take  as  many  caigoes  as  remained  untaken,  and  that 
the  pUintiff  should  allow  the  defendants  for  any 
quantity  of  small  coals  in  such  cargoes  exceeding 
61.  per  cent.,  and  that  the  agreement  in  this  plea 
mentioned  should  be  accepted  in  satisfection  of  the 
said  breach  of  contract,  and  that  the  defendants  were 
always  ready  and  willing  to  perform  the  said  sgree- 
m^^nt    2.  On  equitable  grounds,  that,  after  the  said 
caignes  in  the  second  breach  mentioned  were  sap- 
plied,  and  after  the  breaches,  accounts  were  had  and 
stated,  and  in  such  accounting  a  sum  was  agreed 
upon  as  the  sum  to  be  paid  to  the  plaintiff  after 
deducting  the  sums  due  from  the  plaintiff  to  the 
defendants,  and  that  the  plaintiff  should  take  bills 
of  exchange  for  the  amount  so  agreed  upon,  and  that 
the  defendants  delivered  bills  of  exchange,  and  paid 
the  bills  so  given."    The  Court,  on  motion,  varied 
the  order,  by  allowing  the  defendants  to  plead  the 
first  of  the  two  pleas,  striking  out  **  on  equitable 
grounds,*'  and  to  plead  another  plea  in  the  snme 
form  on  equitable  grounds,  omitting  the  allegation 
as  to  the  acceptance  in  satisfaction,  and  directing 
that  the  second  plea  on  equitable  grounds  should 
remain,  the  plaintiff  to  be  at  liberty  to  reply  or 
demur.    Jonoitokn  v.  Ban$ome^  8  Com.  B.  Rep. 
N.S.  779. 

(h)  JRipUoation. 

To  a  plea  of  the  Statute  of  Limitations  to  a  decla- 
ration against  the  defendants,  as  executors  of  6,  for 
goods  sold  and  money  lent  to  the  testator,  the  plain- 
tiff replied,  on  equitable  grounds,  that  the  causes  of 
action  accrued  witiiin  six  years  before  the  death 
of  G,  who,  by  his  will,  devised  certain  lands  to  the 
defendants,  and  also  bequeathed  to  them  the  residue 
of  his  personal  estate,  upon  trust  to  sell  and  convert 
the  same  into  money,  and  thereout  to  pay  his  debts 
and  legacies,  and  to  hold  the  residue  in  trust  for  the 
plaintiff  and  his  other  children  equally,  and  averring 
that  the  monies  realised  were  sufficient  to  pay  all 
debts  and  legacies.  To  a  plea  of  setoff,  to  the  same 
action,  for  use  and  occupation  of  the  testator's  house 
and  for  money  lent,  &c.  by  the  testator,  the  plaintiff 
replied,  on  equitable  grounds,  that  G,  by  his  said 
will,  devised  to  the  plaintiff  the  testator's  house  at 
C,  and  also  bequeathed  certain  monies  to  him,  and 
also  devised  and  bequeathed  various  lands,  monies, 
and  shares  to  his  other  children,  including  one  of  the 
defendants,  and  by  his  will  declared  that  the  monies 
aod  other  effects  then  already  advanced  and  deliveied 
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by  him  to  his  laicl  ■eretil  cliildreii  abonld  be  deemed 
to  be  adtancements,  and  that  tiiey  respectxTely 
should  not  be  required  to  aceount  for  the  lame,  and 
that  the  matters  of  set-off  were  monies  and  effects  so 
adTanced  and  delivered  by  the  testator  to  the  plain- 
tiff: — Held,  that  on  both  these  equitable  replications 
the  defendants  were  entitled  to  judgment.  QtUliver 
T.  OvUiver,  25  Law  J.  Rep.  (n.b.)  Ezch.  341;  1 
Hurl.  &  N.  174. 

The  Court  will  not  allow  any  plea  or  replication 
on  equitable  grounds  where  it  does  not  appear  to 
them  that  there  is  any  ground  for  equitable  relief. 
Hunter  r.  OiblwnB  and  Dudlejf  ▼.  Oibbwu,  26  Law 
J.  Rep.  (n.8.)  Exch.  1 ;  1  Hurl.  &  N.  459. 

It  is  doubtful  whether,  under  the  Common  Law 
Procedure  Act,  it  is  allowable,  in  an  action  for  a 
mere  pecuniary  claim,  in  answer  to  a  plea  raising 
a  legal  bar,  to  reply  matter  merely  shewing  a  claim 
maintainable,  if  at  all,  in  equity  and  for  a  different 
amount ;  and  on  this  point  Wood  v.  Dwarrii  dis- 
tinguished, not  only  on  that  ground,  but  also  on  the 
ground  that  there  the  decision  was  on  demurrer. 
Ibid. 

In  an  action,  in  substance  for  the  value  of  coal 
wrongfully  taken  out  of  the  plaintiff's  mine,  a  repli- 
eation  to  n  plea  of  the  Statute  of  Limitations  that 
the  wrongful  taking  was  fraudulently  concealed  from 
the  plaintiff  until  within  six  years  before  suit,  was 
disallowed,  on  the  ground  that  a  Court  of  equity 
would  not  restrain  the  defendant  from  setting  up  the 
defence,  and  that  if  there  was  any  right  to  equitable 
relief  it  could  only  be  by  a  bill  for  an  account,  in 
which  the  amount  allowed  would  be  different  from 
the  amount  recoverable  at  law.    Ibid. 

Where,  to  a  declaration  on  a  policy  of  assurance 
on  the  life  of  H,  setting  out  the  conditions  of  the 
policy,  UUer  alia,  that  it  was  to  be  void  if  H  de- 
parted beyond  Europe,  the  defendant  pleaded  that 
H  departed  beyond  Europe,  the  Court  rdiised  to 
allow  the  plaintiffs  to  reply  on  equitable  grounds 
that  at  the  time  of  making  the  policy  it  was  stipu- 
lated between  the  plaintiffs  and  defendants  that  the 
policy  should  not  be  vitiated  by  reason  of  H  visiting 
places  out  of  Europe,  and  that  the  plaintiffs  entered 
into  such  policy  on  the  terms  of  such  stipulation. 
But  the  Court  allowed  a  replication  of  leave  and 
licence.  Rets  ▼.  ths  SwtbUh  EqwUaMe  Life  Auur. 
8oc.^  26  Law  J.  Rep.  (ir.B.)  Exch.  279;  2  Hurl.  & 
N.  19. 

Declaration  on  the  statute,  4  Ann.  c.  16.  s.  27, 
by  one  tenant  in  common  against  another  for  not 
accounting  for  rent  received  by  hiro.  Plea — That 
before  the  receipt  of  the  rents,  the  plaintiff  and 
defendant,  by  indenture,  demised  the  premises  to  W 
for  a  term  of  500  years,  which  by  divers  mesne 
assignments  vested  in  the  defendant  Equitable 
replication,  that  the  indenture  was  a  mortgage  to 
secure  a  sum  of  money  and  interest ;  that  the  defen- 
dant received  more  than  sufficient  to  pay  the  mort- 
gage debt,  interest  and  costs,  and  he  accordingly  paid 
the  same: — Held,  that  the  Court  could  not  deal 
with  the  replication,  since  they  had  no  power  to  com- 
pel a  reconveyance ;  therefore  they  ordered  it  to  be 
struck  out     QorUy  v.  Qcrley,  1  Hurl.  &  N.  144. 

(c)  Rejomder. 

In  an  action  in  a  court  of  common  law  a  party 
will  not  be  allowed  to  plead  upon  equitable  grounds 


matter  which  he  has  raind  in  a  snit  in  equity  insti- 
tuted with  reference  to  the  matters  in  the  action. 
SMwrnbeiyet  v.  LUter,  29  Law  J.  Rep.  (Br.8.)  Q.B* 
157. 

(E)  CouBTs  or  Appbal. 

A  special  libel  of  appeal  and  an  allegation  by  the 
appellants  and  responsive  allegation  by  the  (>own 
pleading  new  matters,  admitted  by  the  Court  of 
appeal,  and  fresh  evidence  taken  thereon.  Hoeqward 
V.  iU  Quem,  11  Moore's  P.C.  155. 

An  objection  for  want  of  parties  to  a  IhII  ought  to 
be  made  in  the  Court  below.  A  Court  of  appeal 
will  not  treat  the  suit  as  defective  when  no  such 
objection  was  taken  in  the  Colonial  Court  Bowet  v« 
ike  CUy  €f  Toronto,  11  Moore's  P.C.  468. 

(F)  OlirBBAL  RULBS. 

An  allegation  averred  that  by  the  act  of  the  Legis* 
lative  Council  of  India,  No.  22,  of  1855,  and  the  rules 
and  regulations  passed  pursuant  to  such  act,  the 
defendants  were  exempted  from  responsibility  for  the 
damages  sued  for  by  reason  of  the  ship  being  in 
charge  of  a  pilot,  whom  the  defendants  were  obliged 
by  the  provisions  of  that  act  to  take  on  board.  The 
responsive  all^ation  did  not  traverse  sudi  averment 
as  to  the  feet  of  the  act,  and  the  rules  and  regula- 
tions, and  the  requirement  to  take  a  pilot  on  board, 
but  simply  alleged  that  the  defendants  were  not 
exempted  by  the  act,  and  the  rules  and  regulations; 
•—Held,  that  the  act,  and  the  rules  and  regulationi^ 
being  pleaded,  and  not  denied,  there  was  no  necessity 
to  prove  them,  the  responsive  allegation  admitting, 
as  fer  as  was  necessary  between  the  parties  to  the 
cause,  the  act,  rules  and  regulations  as  a  feet,  though 
not  the  effect  of  their  operation  in  law.  Prowee  v. 
the  European  and  American  Steam  Skipping  Co., 
13  Moore's  P.C.  484. 

It  is  a  rule  to  be  observed  in  all  courti^  that  a 
party  complaining  of  an  injury  and  suing  for  redress^ 
can  recover  only  eeeun^Uim  allegata  et  probata, 
Malcomaon  v.  (Uayion,  13  Moore'k  P.C.  198. 

The  reason  for  strictly  adhering  to  this  rule  in 
pleading  explained  and  illustrated.    Ibid. 

(6)  In  Criminal  Casbs. 

[Misjoinder  of  Counts,  see  CoiryioTioir.] 

The  prisoner  stole  the  goods  of  J  B  from  his  stall, 
which  at  the  time  was  in  charge  of  R  B  his  son,  a 
child  of  fourteen,  who  lived  with  his  fether  and 
worked  for  him.  The  first  indictment  against  the 
prisoner  for  stealing  the  goods  described  them  as 
the  property  of  R  B.  The  Sessions  thinking  this  a 
wrong  description  directed  an  acquittal,  and  caused 
a  new  bill  to  be  sent  up  laying  the  property  in  J  B. 
To  this  the  prisoner  pleaded  amhnrfoia  acquit. 't— 
Held,  that  the  plea  could  not  be  sustained,  for  the 
prisoner  could  not  on  the  evidence  have  been  con- 
victed on  the  first  indictment,  charging  the  property 
as  that  of  R  B,  and  that  the  Court  could  only  look 
at  the  first  indictment  as  it  stood,  without  considering 
whether  the  allegation  as  to  the  ownership  of  the 
goods  might  not  have  been  amended,  under  the  sta- 
tute 14  &  15  Vict  c.  100,  so  as  to  have  warranted  a 
conviction.  The  Q^een  v.  Oreen,  26  Law  J.  Rep. 
(n.s.)  M.C.  17;  Dears.  &  B.  118. 
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(A)  Bill. 

(a)  StcUementt  and  Charget  in, 
(6)  MuU^faritrntnett, 

(c)  CfRevivor. 

(d)  OfHeview. 
Dbmvrbee. 

(C)  Anbwb&. 

(D)  Plea, 


(B) 


(A)  Bill. 

(a)  StaUmenti  and  Charges  in. 

In  January  1 854  G  grants  a  lease  to  F,  with  core- 
nants.  In  March,  F  mortgages  by  underlease,  re- 
serving ten  days,  to  N,  and  declares  himself  trustee 
of  the  ten  days  for  N,  covenanting  to  perform  the 
eoTenants.  F  does  not  perform  the  covenants,  and 
in  July  N  takes  possession  and  takes  on  himself  the 
performance  of  the  covenants.  In  April  G  married 
and  settled  his  interest  in  the  land  subject  to  the 
lease.  In  March  1864  F.  had,  at  the  instigation  of 
G,  assigned  all  his  interest  to  a  trustee  for  G,  and  in 
the  same  month  G.  informed  N,  that  he,  G,  had  got 
all  F%  interest.  In  February  1855  G  sent  notice  to 
F  and  N  to  perform  the  covenants.  In  October 
1855  G  brought  ejectment  in  the  names  of  his  true- 
tees  against  F,  but  notice  of  the  ejectment  was  served 

00  N,  and  N  let  judgment  go  by  definult  The  bill 
was  now  filed  by  N  against  F  for  foreclosure  of  the 
mortgage  and  for  assignment  of  the  residue  of  ten 
days;  and  at  the  bar  the  plaintiff  asked  for  payment 
of  the  mortgage  debt  by  way  of  equitable  damages. 
The  bill  was  assumed  by  arrangement  to  allege  the 
assignment  by  F,  in  trust  for  G,  but  it  did  not  allege 
the  ejectment  nor  the  judgment  in  ejectment,  though 
that  foct  appealed  in  evidence : — ^Held,  fint,  that  if 
the  bill  had  alleged  the  ejectment  and  judgment, 
the  plaintiff  could  have  no  relief  in  equity  against  F 
(the  case  distinguished  from  Close  v.  Wilber/ores, 

1  Beav.  112,  and  WiUon  y.  Leonard,  8  Beav.  873); 
secondly,  the  bill  not  alleging  the  damage,  the  relief 
prayed  in  respect  of  that  damage  could  not  on  that 
ground  be  given,  although  the  damage  appeared  by 
the  evidence.    Nidtet  v.  Fiak,  8  Drew.  785. 

A  bill  must  allege  the  substance  of  the  ground  of 
lelief.    Ibid. 

Where  an  heir^t-law  filed  a  bill  to  set  aside  as 
unduly  obtained  a  will,  purporting  to  dispose  of  real 
estate,  alleging  the  existence  of  an  outstanding  Iqpil 
estate,  or  in  the  alternative  to  have  the  benefit  of 
legacies  on  the  ground  of  their  being  void  under  the 
Mortmain  Act,  but  foiled  to  prove  the  existence  of 
any  outstanding  legal  estate,  the  bill  was  dismissed 
(without  prejudice  to  the  right  to  file  another)  as  to 
the  former  alternative  for  want  of  equity,  and  ns  to 
the  latter  alternative  as  being  premature;  Lord 
jMiUee  Knigki  Bmee,  who  thought  that  the  bill 
might  have  been  retained,  to  afford  an  opportunity 
of  trying  the  question  of  the  validity  of  the  will,  not 
agreeing  in  the  dismissal.  Wright  t.  TFifibm,  4 
De  Gex  &  J.  141. 

(J>)  Mul^fariousnesB. 

A  testatrix,  bemg  domiciled  in  Scotland,  left  large 
zeal  eitatas  in'Scotland,  and  penonal  estate  in  Eng* 


land,  to  trustees,  upon  trast  for  her  nearest  hetn 
and  executors.  In  January  1 840  the  defendant  A  M 
was,  upon  the  application  of  the  defendant  W  M  I, 
his  tutor-in-hiw,  and  according  to  the  Scotch  form, 
served  nearest  and  lawful  heir-ofline  to  the  tes- 
tatrix, and  afterwHrds  entered  into  possession  of 
the  real  estate.  The  defendant  W  M  1  ckimed 
to  be  sole  next-of-kin  of  the  testatrix,  and  was  let 
into  possession  of  the  personal  estate.  The  bill 
alleged  a  number  of  fraudulent  acts  against  the 
two  defendants,  whereby  they  had  wrongfully  ob- 
tained possession  of  the  estates;  and  the  plaintifls 
claimed  to  be  entitled  to  the  property,  and  sought 
relief  in  respect  of  the  real  and  personal  pro- 
perty, and  payment  of  costs,  from  both  defendants. 
A  M  demurred  for  want  of  equity,  on  the  ground 
that  this  Court  could  not  deal  with  the  righto  of 
parties  to  real  estate  in  Scotland,  and  that  this  de- 
fendant was  not  alleged  to  have  claimed  or  obtained 
any  part  of  the  personal  estate: — Held,  that  even 
if  there  could  be  no  relief  against  the  defendant  in 
respect  of  the  real  estate,  yet  that  he  might  be  liable 
for  costs,  if  the  charges  of  fraud  which  were  made 
against  him  could  be  maintained.  The  demurrer 
was  therefore  overruled.  A  demurrer  for  muiti- 
foriousness  was  also  overruled,  on  the  ground  that 
the  bill  might  pray  relief  against  two  persons  respec- 
tively as  to  real  and  personal  estate  vested  in  the 
same  trustees  by  one  instrument.  Innts  v.  MitcheU, 
26  Law  J.  Rep.  (n.8.)  Chanc.  626;  4  Drew.  57. 

(c)  Of  Revivor, 

A  bill  of  revivor  against  A  B  alleged  that  a  defen- 
dant to  the  original  lull  had  died,  having  by  his  will 
appointed  A  B  executrix,  and  that  she  had  taken 
on  herself  the  execution  of  the  will,  and  had  possessed 
the  assets  and  taken  on  herself  the  administration 
thereof.  It  prayed  revivor  against  her  as  such  exe- 
cutrix. A  B  pleaded  simply  that  she  was  not  exe- 
cutrix. The  plea  was  allowed.  Coohe  v.  QiUingg, 
21  Beav.  497. 

An  estate  on  which  there  were  two  equitable  mort- 
gages was  ordered  to  be  sold  and  the  produce  divided 
according  to  their  priorities,  which,  however,  were 
not  declared  by  the  decree.  Afterwards  the  second 
mortgagee  instituted  a  second  suit,  claiming  priority 
over  the  first,  upon  a  title  paramount  to  that  of  the 
mortgagor,  which  was  discovered  in  the  first  suit : — 
Held,  that  a  bill  of  revivor  was  unnecessary,  and 
relief  was  given  in  the  second  suit.  Langataff  v, 
NichoUtm,  25  Beav.  160. 

(d)  OfEevitw, 

To  sustain  a  bill  of  review,  the  alleged  error  must 
be  apparent  on  the  fiice  of  the  decree,  and  must  be 
specifically  assigned  by  the  bill;  and  such  error  must 
not  be  a  mere  error  of  judgment  Qreen  v.  Jenln$u, 
29  Law  J.  Rep.  (m.8.)  Chsnc.  505;  1  De  Gex,  F.  & 
J.  454. 

To  maintain  a  bill  of  review,  the  decree  sought  to 
be  reversed  must  be  contrary  to  some  statutory 
enactment,  or  some  principle  or  rule  of  law  or  equity 
recognised  and  acknowledged  or  settled  by  decision, 
or  be  at  variance  with  the  forms  and  practice  of  the 
court.    Ibid. 

A  bill  of  review  must  state  on  the  fooe  of  it  that 
it  is  filed  with  the  leave  of  the  Court ;  if  it  does  not 
it  is  demuixable.    A  general  demurrer  does  not  in* 
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elode  M  s  deomrrer  on  the  fecoid  the  gnrand  of  tho 
IhU  (being  a  bill  of  review)  not  ilatiDg  on  tJie  fiioe 
of  it  that  it  it  by  leave  of  the  Court,  but  that  ground 
may  be  taken  ore  teRM.  Hendenom  ▼.  Cook,  4 
Drew.  806. 

A  bill  purpoHing  to  be  an  original  bill  sought  to 
review  a  prior  decree  in  a  luit  between  the  WDie 
parti«e»  on  the  ground  of  the  decree  having  been 
obtained  by  fraud;  the  fraud  alleged  waa  that  the 
defendanti  had  in  their  answer  concealed  certain 
fiutairom  the  plaintiflb  and  the  Court,  but  it  appeared , 
that  those  facts  might  have  been  elicited  by  fxcep- 
tions : — Held,  that  was  not  such  fraud  as  to  justify 
an  original  bill  without  leave  of  the  Court  to  review 
a  decree.     Ibid. 

(B)  Dbmd&beb. 

A  defendant  obtained  the  common  order  to  plead, 
answer  or  demur,  not  demurring  alone.  He  then 
filed  a  demurrer  and  answer,  entitling  them  **  The 
demurrer  and  answer  of  the  above-named  deiendHUt 
to  the  bill  of  complaint  of  the  above-named  plaintiff." 
The  body  of  the  demurrer  contained  a  statement, 
that  **  as  to  the  said  lull**  the  defendant  demurred 
to  it.  On  a  motion  to  take  the  demurrer  and  answer 
off  the  file  for  iriegularitj,  as  being  wrongly  entitled, 
and  in  fiict  only  a  demurrer  to  the  bill,— Held,  that 
the  title  was  correct;  but  the  words  ^  as  to  the  said 
bilV*  in  the  body  of  the  demurrer,  ought  to  have  been 
omitted.  The  demurrer  to  be  amended;  but  no 
order  made  on  the  motion,  and  no  costs.  (Mwrne 
v.  JuUion^  26  Law  J.  Rep.  (if.s.)  Chanc.  5;  3  Drew. 
552. 

To  a  bill  stating  that  by  a  private  act  of  parliament 
certain  real  estates  were  settled  inalienably  upon  the 
Earldom  of  S,  and  that  proceedings  were  pending 
in  the  House  of  Lords  to  establish  the  plaintiff's 
claim  to  the  earldom,  and  that  the  defendants  were 
in  poraession  under  an  alleged  title  derived  fkom  a 
former  earl,  and  pmying  that  pending  those  proceed- 
ings before  the  House  of  Lords  a  receiver  might  be 
appointed,  and  the  defendants  restrained  from  com- 
mitting waste,  the  defendanta  demurred.  Demurrer 
allowed,  there  being  no  allegation  that  any  proceed- 
ings were  pending  fat  the  recovery  of  the  estates. 
Earl  Talbot  v.  Mope  SeoU,  27  Law  J.  Bep.  (HUk) 
Chanc.  273;  4  Kay  &  J.  96, 189. 

The  bill  charged  that  many  of  the  tenants  of 
divers  pnrts  of  the  settled  estates  had,  by  reason  of 
the  conflicting  claims,  refused  to  pay  their  rents  to 
either  the  plaintiff  or  the  defendant,  and  by  reason 
thereof  such  rents  were  in  danger  of  being  lost : — 
Held,  that  this  was  not  sufficient  to  support  a  prayer 
for  a  receiYer,  there  being  no  allegation  that  proceed- 
ings had  been  taken  against  the  tenants.    Ibid. 

The  bill  also  stated  that  the  defendants  were  trus- 
tees of  other  parte  of  the  estates  fbr  the  benefit  of 
such  person  as  should  be  Earl  of  S,  and  that  the 
claim  to  the  earldom  was  in  litigation,  and  prayed 
for  a  receiver.  Plea,  that  the  plaintiff  was  not  Earl 
of8:>~Held,good.    Ibid. 

Plea  not  overruled  by  a  voluntary  answer  in  suj^ 
port.     Ibid. 

After  a  decree  in  an  administration  suit  some  of 
the  plaintiffii  filed  a  supplemental  bill  against  their 
oo-plaintif&  and  the  defendants,  ailing  genemlly 
that  it  was  inconv«iient  that  they  and  their  co- 
plainUfis  should  continue  to  be  represented  by  the 


same  solicitor,  and  pmying  that  the  soit  might  be 
carried  on  between  the  parties  to  the  supplemental 
bill  in  the  same  manner  as  it  was  carried  on  betwwn 
the  parties  to  the  original  suit  On  demurrer  fbr 
wmnt  of  equity. — Held,  that  the  bill  could  not  be 
sustained.  Peareth  v.  Peareth,  28  Law  J.  Rep. 
{S.B.)  Chanc.  118;  Johns.  58. 

A  bill  prayed  the  rectification  of  a  settlement 
made  in  the  Scotch  form  between  paitics  resident  in 
Scotland,  and  it  prayed  the  appointment  of  new 
trustees  in  the  room  of  a  deocosed  trustee.  A  gene- 
ral demurrer  for  want  of  equity  was  put  in  in  the 
usual  form,  except  that  it  alleged  that  the  plaintiff 
was  not  entitled  to  relief  **  in  this  court,"  instead  of 
*Mn  a  court  of  equity  ^;  these  words  bdng  intended 
to  embrace  a  demurrer  for  want  of  jurisdiction :— > 
Held,  that  want  of  jurisdiction  should  be  the  subject 
of  a  separate  demurrer,  diirtinct  from  a  demnnur 
fbr  want  of  equity;  but  a  defendant  demurring  gene- 
rally  for  want  of  equity  might  nevertheless  demur 
ere  tenttsfor  want  of  jurisdiction.  Barber  v.  Barber^ 
29  Law  J.  Rep.  (h.8.)  Chane.  49 ;  4  Drew.  666. 

A  defendant  objecting  to  a  faiU  fbr  want  of  a  suffi- 
cient statement  of  &ets,  should  raise  that  objection 
by  plea,  and  not  by  demurrer;  and  although  the 
Court  might  not  be  able,  upon  the  merita,  to  grant 
the  relief  prayed  as  to  the  rectification  of  a  settle- 
ment, it  could  not  refuse  to  entertain  the  relief 
prayed  as  to  the  appointment  of  new  trustees;  and, 
therefore,  as  some  relief  oould  be  granted,  the 
demurrer  must  be  overruled,  but  without  costs.  Ibid. 

In  a  bill  against  B  and  C,  the  plaintiff  stated  a 
eircumstanoe  which  was  material  in  ordsr  to  ehaige 
C,  not  positively  as  a  &ct,  but  as  an  aU«rt^on 
made  by  B;  a  demurrer  by  C  was  allowed.  WhUe 
▼.  Snude,  22  Beav.  72. 

A  bill  fbr  production  of  title-deeds  and  an  alleged 
will,  and  fbr  the  establishment  and  carrying  into 
efiect  of  the  trusts  of  the  will,  alleged  that  the  tee- 
tator  had  devised  his  estate  to  A  Band  hU  children, 
or  tome  of  them,  upon  trust  for  A  B  and  kU  ekil- 
dren,  or  tome  of  tketn.  The  plaintiffii  claimed 
under  the  intestacy  of  A  B,  as  his  children,  but  not 
allq^ng  that  he  had  never  had  any  other  children: 
— Held,  that  there  was  no  sufficient  allegation  of 
title,  and  a  g«*neral  demurrer  for  want  of  equity 
allowed.     B(Siomley  v.  Squire,  8  Drew.  517. 

A  bill  setting  up  a  case  that  an  absolute  oonv«y- 
ance  of  an  equity  of  redemption  was  made  to  the 
defendanta  on  the  faith  of  a  verbal  promise  to  re- 
convey  on  being  paid  the  price,  alleged  that  the 
effect  of  the  agreement  was  so ;  but  did  not  set  out 
the  terms  of  the  agreement  iaUdem  verbio  as  a  ihet 
Held,  that  there  was  a  suflScient  aliegatioa  of  a 
promise,  and  that  the  Court  could  not  say  on  de- 
murrer that  there  could  be  no  relief.  Morimmy* 
Moriaon,  4  Drew.  815. 

(C)  Answbb. 

A  feme  covert  executrix  answering  separately 
from  her  husband  is  not  exempted  by  her  coverture 
from  rendering  an  account  of  the  asseto  come  to  her 
hands.  Pmberkm  v.  M'OiU,  25  Law  J.  Re^  <m.8.) 
Chanc.  49. 

The  incumbent  of  the  rectory  of  B  W,  of  which 
the  defendanta  were  patrons,  filed  his  bill  against 
them,  alleging  that,  in  ignorance  of  his  title,  ho  had 
accepted  and  executed  a  lease  from  Unuxi  to  faim  of  a 
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moiety  of  the  tiUiee  of  the  parish  of  B  W  at  a  rent  of 
70L  per  annum,  and  that  the  tithes  so  demised  be- 
longed to  the  rector;  and  alleging  that  the  defendants 
were  in  possession  of  other  lands  in  the  parish  of  B  W, 
pai-t  of  the  rectory,  and  belonging  to  the  plaintiff  as 
rector;  and  praying  that  they  might  be  restrained 
from  prosecuting  an  action  commenced  by  them  for 
recovering  rent  in  respect  of  the  demise  of  tithes, 
and  for  a  dechuation  that  the  plaintiff  was  entitled 
88  rector  to  all  the  tithes  and  landi^  parcel  of  the 
rectory,  and  for  a  discovery  and  delivery  up  of  such 
tithes  and  lands  and  of  the  deeds  and  documents 
relating  thereto.  The  defendants,  by  their  ansver, 
set  up  a  case  as  to  the  tithea,  that  the  plaintiff, 
tliough  presented  and  inducted  to  what  in  the  pre- 
sentation was  called  "  the  rectory  of  B  W,**  was  in 
&ct  only  presented  to  a  moiety  of  the  rectory,  and 
that  the  lease  w.t8  of  tithes  belonging  to  the  other 
moiety,  and  they  denied  his  title  to  the  lands 
claimed  by  his  bill,  and  reftised  to  make  any  dis- 
covery of  the  partioulars  they  were  interrogated  to 
as  to  such  alleged  lands : — Held,  upon  an  exception 
to  the  answer  as  to  the  land,  firbt  by  the  Vice  Chan- 
cellor, and  then  upon  appeal  by  the  Lord  Justice 
Knight  Braoe,  that  the  answer  whs  insuflfieient. 
Batet  V.  the  Mader  or  Keeper  and  S<^olar$  of 
Chrut's  OolUge,  Cfambridffe,  26  Law  J.  Rep.  (n.8.) 
Chanc  449. 

In  answer  to  interrogatories  to  a  bill  filed  by  shar^ 
holders  in  aa  insurance  company  against  the  direc- 
tors, requiring  the  defendants  to  set  forth  a  list  of 
Taiious  particulars  relating  to  the  business  trans- 
acted by  the  company,  the  defendants  referred  gene- 
rally to  the  books  of  the  company,  as  containing  all 
the  information  required:— Held,  upon  exceptions, 
that  tlie  answer  was  insufficient;  it  being  the  duty 
•f  the  defendants  to  make  the  reference  to  the  books 
as  easy  to  the  plaintiiiB  as  possible,  and  refer  spedfi- 
cally  to  the  books  and  portions  of  books  containing 
the  information  sought  under  each  particular  head 
of  inquirv.  Drake  v.  S^mee,  29  Law  J.  Rep.  (v.s.) 
Chanc.  849;  Johns.  647;  2  De  Gex,  F.  &  J.  81. 

Where  plaintiff's  right  to  reUef  at  the  hearing  is 
clear,  assuming  the  title  stated  by  his  bill,  defendant; 
by  his  answer,  denying  that  tide,  is,  in  certain  cases^ 
protected  from  discoTery.    JDe  Im  J2«e  v.  Diddneon, 

3  Kay  &  J.  888. 

Thus,  in  a  suit  to  restrain  an  alleged  infringement 
of  a  patent,  the  defendant,  by  his  answer,  denying 
the  feet  of  infiingement,  is  protected  from  making 
any  discoveiy  immaterial  to  that  question,  and 
which,  when  that  question  is  decided,  would  be 
given  under  the  decree;  and  it  is  necessary  to  set  up 
a  defence  of  this  nature  by  plea.  Itnd. 
■  Where  there  is  a  specific  averment,  an  inter- 
rogatory founded  thereon  must  be  specifically  an- 
swered. A  general  denial  is  not  a  sufficient  answer 
to  a  spedfic  charge.  Therefore,  where  the  aver- 
ment WRS»  that  land  was  conveyed  to  one  J  S,  and 
the  interrogatory  was,  whether  such  hind  was  not 
conveyed  to  one  J  8,  **  er  to  some  and  what  person 
or  persons  **: — Held,  that  an  answer  stating  convey- 
ances to  persons  other  than  J  S,  and  adding  that 
"  save  as  therein  appeared,  the  person  answering 
could  not  set  forth  whether  the  land  in  question  was 
or  not  conveyed  to  one  J  8,  or  to  some  or  what 
penon  or  persons,**  was  evasive.    £arp  v.  Llofd, 

4  Kay  &  J.  68. 


A  bill  alleged  that  money  had  been  plaeed  in  the 
hands  of  defendants  for  certain  payments,  and  in- 
quired into  the  application  of  such  money.  The 
answer  averred  that  the  particular  sum  had  been,  by 
agreement,  placed  in  the  hands  of  the  defendants, 
without  reooune  from  pknniiff,  and  submitted  that 
no  discovery  could  be  asked: — Held,  that  all  the 
circumstances  might  be  eesential  in  deciding  the 
construction  of  the  agreement,  and  the  answer  was 
insufficient.    Bleddey  v.  Rymer,  4  Drew.  248. 

The  joint  answer  of  husband  and  wife  may  be  read 
against  the  latter  with  reference  to  her  separate 
estete.    CUneY.  Oarew,  1  Jo.  &  H.  199. 

(D)  PUMu 

To  a  bill  against  an  executor  for  payment  of  a 
legacy  the  defendant  pleaded  that  the  testator  was 
at  the  time  of  making  his  will  and  of  his  death 
domiciled  in  France^  and  all  the  bequests  of  per- 
sonal estate  afiected  to  be  made  by  the  said  will 
were  by  the  laws  of  that  erapiro  null  and  void : — 
Held,  Uiat  the  plea  was  not  double,  as  it  did  not 
state  two  bars  to  the  suit,  but  two  averments  leadug 
up  to  one  bar.  Campbell  v.  BeoMfoy,  28  Law  J. 
Rep.  <ii.8.)  Chanc.  646;  Johns.  820. 

Although  probate  of  a  will  is  conclusive  so  fer  aa 
relates  to  the  appointment  of  executors,  it  is  not 
conclusive  aa  to  the  validity  of  the  particular  dispo- 
sitions therein  contamed;  and  the  above  plea  there- 
fore was  held  not  to  be  bad  on  that  ground.    Ibid. 

A  plea  denying  a  negative  allegation  m  the  hill  is 
informal.  A  B  employed  the  plaintiff  to  sell  a  lease, 
and  agreed  that  he  should  have  ene-fonrth  of  the 
produce  for  his  trouble.  It  was  sold  to  a  joint-stock 
company  for  a  number  of  paid-up  shares.  The 
company  accepted  notice  of  the  agreement  between 
A  B  and  the  plaintiff,  and  "promised  to  hold  the 
plaintiff  1i  proportion  of  the  shares  at  his  disposaL 
Afterwards  A  B  sold  all  the  shares  to  the  company, 
who  insisted  on  retaining  the  plaintiff's  proportion. 
The  phiintiff  filed  a  biU  against  the  company  alone 
to  recover  them,  staling  that  they  had  never  been 
legally  vested  in  A  B,  inasmuch  as  the  certificates 
htA  never  been  delivered  to  him,  and  that  he  had 
never  executed  the  deed  of  settlement  of  the  com- 
pany. The  defendants  put  in  a  plea  for  want  of 
parties,  denying  that  A  B  did  not  execute  the  deed, 
and  averring  that  his  name  appeared  thereto.  The 
plea  was  overruled.  Lakeman  v.  the  Agua  Fria 
Oold  Mining  Co.,  22  Beav.  76. 

A  single  plea  of  three  outlawries  allowed.  Pox  v. 
TafM,  24  Beav.  271. 


POISON. 


[The  Law  relating  to  the  unlawfol  administering 
of  Poison  amended  by  23  Vict.  c.  8.] 


POLICE  CONSTABLES. 

[The  Police  in  Counties  and  Boroughs  in  En^^d 
and  Wales  rendered  more  effectual  by  19  &  20  Vict, 
c.  69. — The  Act  of  the  previous  Session,  to  render 
more  effectual  the  Police  in  Counties  and  Burghs  in 
Scotland  amended  by  21  &  22  Vict  c.  65.— The 
Police  in  Counties  and  Burghs  in  Scotland  rendered 
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more  effeetital  by  20  &  21  Vict  e.  72. — ^Tha  Law 
conoerniog  the  Police  in  Counties  end  Boroughs  in 
England  and  Wales  amended  bj  22  &  28  Viet, 
c.  32. — Amendment  of  the  Laws  relating  to  the 
Police  District  of  Dublin  Metropolis  by  22  &  28  Vict 
e.  52. — The  Police  of  Towns  Improvement  Act 
amended  so  as  to  enable  Towns  and  populous  Places 
in  Scotland  to  avail  themselves  of  its  Provisions  for 
sanitary  and  other  Improvements,  without  at  the  same 
Time  adopting  its  Pirovisions  as  regards  the  Esta- 
blishment and  Maintenance  of  a  Police  Force, 
23  &  24  Vict.  c.  96.} 

A  man  in  the  presence  of  a  policeman  raised  » 
shovel  as  if  to  strike  his  wife,  saying  he  would  have 
murdered  her  were  it  not  for  the  policeman.  For 
twenty  minutes  afterwards  he  continued  to  use 
violent  language  towards  his  wife,  and  then  left  the 
house,  professing  an  intention  of  going  to  his  fiither*8 
house  to  sleep.  The  policeman  arrested  him  a  few 
yards  fW>m  his  home  as  he  was  going  from  tt:-^Held, 
that  the  policeman  was  justified  in  so  doing.  Tks 
Qmem  v.  Light,  27  Law  J.  Rep.  (v.B.)  M.C.  1; 
Dears.  &  B.  882. 

A  constable  cannot  legally  take  a  person  into 
custody  on  a  charge  of  felony  made  by  another,  if 
the  chaige  rests  on  no  reasonable  ground,  or  on 
grounds  which  are  unreasonable.  Therefore,  where 
on  the  statement  made  to  the  constable,  it  ought  to 
have  appeared  ((irom  the  lapse  of  time  and  other 
circumstances)  doubtful  whether  a  felony  had  been 
committed,  and  that  there  was  no  reason  for  suspect- 
ing the  person  charged^  the  arrest  was  held  unjusti« 
fied.  ffogig  y.  Ward,  27  Law  J.  Rep.  (if.8.)  Exch. 
448;  3  Hurl.  &  N.  417. 


POOR. 


[Office  of  Secretary  to  the  Poor  LawCommissionen 
in  Ireland  abolished  by  19  &  20  Vict.  c.  14.— The 
Law  relating  to  the  Relief  of  the  Poor  in  Scotland 
amended  by  19  &  20  Vict  ell  7. — ^The  procuring 
of  Sites  for  Workhouses,  in  certain  Cases,  fecilitated 
by  20  &  21  Vict  c.  13.— The  Act  for  charging  the 
Maintenance  of  certain  Paupers  upon  the  Union 
Funds  continued  by  22  Vict.  c.  29. — An  Act  to 
continue  the  Poor  Law  Board,  23  &  24  Vict,  c  101 . — 
An  Act  to  continue  the  Powers  of  the  Poor  Law 
Commissioners  in  Ireland,  23&24  Vict,  c  148.] 

(A)  Guardians. 

Audit  and  Auditor. 


(B) 

(C)  Relief. 

(D)  Settlement. 


(a)  £y  Birth  and  PofViUage, 

(1)  Bastards, 

(2)  Children  under  Sixteen. 
(8)  Emancipation. 

(4)  Evidence  of. 
(6)  By  Payment  of  Rates  and  Parochial 

Tages. 
(e)  By  Estate, 
(d)  By  Apprenticeship. 

(E)  Ibbxmoyablb  Poor. 

(F)  Order  of  Removal. 
(a)  Appeal  against, 
(h)  Etndenee. 

( c^  Suspension  of. 

{d)  Notice  of  ChargeahUity. 


(A)  OUARDIAKB. 

A  judgment  creditor  of  a  board  of  gmudians,  is 
respect  of  a  debt  incurred  prior  to  the  year  for 
which  a  rate  was  raised,  had  been  reetrained  by 
order  of  one  of  the  Vice  Chanedlors  from  levying 
upon  money  in  the  hands  of  the  treasurer,  or  upon 
goods  purchased  since  the  commencement  of  the 
year  for  which  the  rate  was  raised,  but,  on  appeal, 
the  Lords  Justices  extended  the  injunction  against 
the  levying  execution  against  the  goods,  chattels, 
lands,  hereditaments,  monies  and  property  of  the 
board,  as  prayed  by  a  bill  and  informatioa  filed 
stgainst  the  judgment  creditor  and  sheriff'.  f%e 
Attorney  Oeneralv.  WUkttsson,  29  Law  J.  Rep.  (ir.B.) 
Chanc.  41 ;  28  Ibid.  892. 

(B)  Audit  and  Auditor. 

The  right  of  a  party  aggrieved  to  apply  under 
section  85.  of  the  7  &  8  Vict.  c.  101.  for  a  writ  of 
certiorari  to  remove  the  allowance  or  disaUowaaee 
by  a  poor  law  auditor  of  an  attoineyls  bill  is,  by  the 
operation  of  section  89,  confined  to  cases  in  which 
the  bill  has  been  tsxed  by  the  clerk  of  the  peace  of 
the  county  before  it  is  presented  to  the  auditor,  and 
if  not  so  taxed,  the  decision  of  the  auditor  on  the 
unreasonableness,  as  well  as  the  legality,  of  the 
charges  in  the  bill,  cannot  be  questioned.  R  v.  the 
Overseers  of  the  PariA  of  NapUm,  Warmdeshirtf 
25  Law  J.  Rep.  (n.b.)  Q.B.  296:  s.  c.  nom,  R  v. 
J7im<,  6£.fcB.  408. 

Section  8.  of  19  &  20  Vict  c.  112.  has  not  repealed 
the  proviso  in  the  1 97th  section  of  the  18  &  19  Vict. 
c.  120.  (Metropolis  Local  Management  Act),  which 
excepts  from  the  operation  of  that  act  accounts 
subject  to  tlie  audit  of  an  auditor  under  the  4  &  5 
Will.  4.  c.  76.  By  a  local  act  a  aelect  vestry  was 
appointed,  and  these  vestrymen  elected  annually 
forty  of  their  own  body  to  be  directors  of  the  poor; 
the  vestrymen  had  the  appointment  and  removal  of 
all  the  parish  officers,  amongst  them  of  visitors  for 
inquiring  into  the  circumstances  of  the  poor,  grant- 
ing casual  relief,  &c.  under  the  special  directions  of 
the  vestrymen  and  directors;  the  vestnrmen  had 
also  the  making,  assessing  and  levying  of  the  poor- 
rates.  The  fonds  when  collected  were  vested  in  the 
directors,  and  they  had  the  distribution  of  them,  and 
with  the  above  exceptions,  exercised  all  the  powers 
of  overseers  of  the  poor;  uid  the  subordinate  officers^ 
including  the  visitors,  were  under  the  direct  controul 
of  the  directors  in  all  matters  connected  with  the 
poor: — Held,  that  the  directors  were  ''guardians*' 
within  the  definition  of  the  109th  section  of  the 
4  &  5  Will.  4.  c  76,  and  that  ah  order  of  the  Poor 
Law  Board  to  appoint  an  auditor  under  section  46. 
was  properly  addressed  to  them  alone.  R.  y.  Stods- 
ton  and  Directors  of  the  Poor  of  St.  Paneras^  27 
Law  J.  Rep.  (n.8.)  M.C.  281;  £.  B.  &  E.  588. 

At  an  audit  of  the  accounts  of  a  poor-law  union 
the  auditor  disallowed  a  sum  of  money  charged  by 
the  guardians  for  certain  expenses  and  surcharged 
three  of  the  guardians  who  had  authorized  payment  of 
the  money.  Those  guardians  refused  to  pay,  but  did 
not  appeal  against  the  disallowance.  The  auditor 
summoned  them  before  a  Justice,  and  proved  so 
much  as  is  required  by  section  9.  of  the  1 1  &  12 
Vict  c.  91.  The  Justice  dismissed  the  summons; 
and  thereupon  this  Court  made  a  rule  abeftjute  to 
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compel  him  to  isBae  a  distreas  wamnt  againit  the 
goods  of  the  three  guardient.  J2.  y.  Finnit,  28 
Law  J.  Rep.  (ir.8.)  M.C.  201. 

The  Poor  Law  Board  have  power,  under  section 
46.  of  the  statute  4  ft  5  Will.  4.  c  76.  to  direct  the 
guardians  or  directors  of  a  parish  regulated  by  a  local 
act,  which  contains  more  than  20,000  inhabitants, 
and  which  had  adopted  the  provisions  of  the  statute 
1  &  2  Will.  4.  e.  60,  and  bad  appointed  auditors 
under  it,  to  appoint  an  auditor  of  the  poor-rate 
aeeounts,  although  section  65.  of  the  statute  7  SlS 
Vict  c.  101.  may  prevent  the  Poor  Law  Board 
eombintng  such  parish  with  other  parishes  to  form 
an  audit  district.  R,  r.  the  GfuardioM  amd  DireC' 
ion  of  the  Poor  of  the  Parish  of  St.  Jamee,  Weit- 
minster  (Ex.  Ch.),  29  Law  J.  Rep.  (ir.B.)  M.C.  4: 
affirming  the  decision  below,  28  Law  J.  Rep.  (h.b.) 
M.C.  172. 

Three  unions,  C,  H  and  L,  of  many  townships 
each,  were  formed  under  Gilberts  Act,  in  different 
years,  for  maintenance  of  the  poor.  H  and  L, 
having  no  workhouse,  by  arrangement  with  C,  kept 
their  poor  at  the  C  workhouse,  and  each  township 
of  the  H  and  L  unions  paid  its  proportion  of  the 
common  charges  of  the  C  workhouse  to  the  treasurer 
of  the  union.  They  also  paid  him  pnrt  of  the  origi- 
nal charge  of  building  and  preparing  the  workhouse : 
—.Held,  that  the  townships  of  the  H  and  L  unions 
could  not  legally  act  as  if  incorporated  into  the  union 
of  C,  and  that  the  poor-law  auditor  was  right  in  dia> 
allowing  payments  made  by  one  of  the  townships  of 
the  H  union  to  the  treasurer  of  the  C  union,  on  the 
above-mentioned  accounts.  The  Qtteen  v.  Shaw,  29 
Law  J.  Rep.  (n.s.)  M.C.  211. 

When  a  relieving  officer  is  surchaiged  by  the 
auditor  of  an  audit  district,  and  application  is  made 
to  Justices  to  issue  a  distress  warrant,  if  the  statut- 
able proof  of  the  surcharge  be  complete,  the  Justices 
have  no  power  to  inquire  into  the  grounds  of  the 
surcharge,  but  must  issue  the  warrant.  If  they  refuse 
to  do  so,  the  Court  will  compel  them  by  a  rule  or  a 
mandamus.    The  Quaen  v.  Lituford,  950. 

(C)  RUJBF. 

An  action  cannot  be  maintained  by  the  guardians 
of  the  poor  of  a  union,  against  the  guardians  of 
another  union,  in  respect  of  relief  afforded  to  the 
non-resident  poor  of  the  latter  union,  unlea  the 
aooounts  of  such  relief  have  been  transmitted  quar- 
terly, in  conformity  with  the  orders  of  the  Poor-Law 
Bofurd,  notwithstanding  that  the  relief  was  duly 
ordered  and  never  countermanded.  The  Cfuardians 
of  the  Poor  of  the  Wycombe  Union  v.  the  Ouardians 
tjfthe  Poor  of  the  Eton  Union,  26  Law  J.  Rep.  (r.s.) 
M.C.  97. 

Qucme— whether  an  action  could  be  maintauied 
against  the  guardians,  even  if  the  accounts  had  been 
duly  transmitted.    Ibid. 

(D)  Sbttlbmbnt. 
(a)  Bp  Birth  and  Parentage, 

(1)  Bastards. 

The  provision  in  the  71st  section  of  the  4  &  6 
Will.  4.  c.  76,  that  a  bastard  shall  have  and  fbllow 
its  mother's  settlement  until  it  attains  sixteen,  or 
acquires  a  settlement  in  its  own  right,  is  not  limited 
to  th«  lifetime  of  the  mother;  and  therefore,  where 


the  mother  of  a  hastaid  dies  before  it  has  attuned 
sixteen,  the  bastard  may  be  removed  to  its  mother's 
last  plaice  of  setUement  The  Queen  v.  SnUon-wtder' 
Brades,  25  Law  J.  Rep.  (n.8.)  M.C.  57;  s.  c.  nom. 
The  Queen  v.  SuUon-le-BraUe,  5  £.  &  B.  814. 

(2)  Children  wider  Sixteen. 

A  widow,  having  three  children,  went  with  them 
to  live  in  the  respondent  parish,  in  the  house  of  a 
man  with  whom  she  cohabited.  Being  unable  to 
maintain  her  children,  they  were,  at  the  instance  of 
thdr  uncle,  and  with  their  mother^s  consent,  taken 
to  the  union  workhouse,  which  was  in  the  respon- 
dent parish,  under  an  order  of  the  relieving  ofiioer, 
as  chargeable  to  that  parish.  The  immediate  object 
of  taking  them  to  the  workhouse  was  to  relieve 
them,  and  it  was  beneficial  for  them  to  be  removed 
there.  The  ultimate  object  of  their  admission  was 
their  removal  to  their  place  of  settiement  The 
children  remained  in  the  workhouse  from  November 
until  February,  when  an  order  was  obtained  for 
removing  them,  without  their  mother,  to  the  appel- 
lant parish.  Two  of  the  children  were  above  the 
age  of  seven  and  under  sixteen  years.  The  third 
was  under  seven  years : — Held,  by  Lord  Campbeil, 
C.J.,  Wighhnan,  J.  and  Orompton,  /.,  that  the 
order  was  good  as  to  the  two  elder  children,  section  3.- 
of  the  9  &  10  Vict.  c.  66.  not  being  complied  with, 
as  the  children  were  not  resident  with  the  mother, 
and  as  she  might  Uiwfully  be  removed;  and  was 
good  as  to  the  youngest  child,  as  it  had  been  sepa- 
rated from  its  mother,  without  fraud,  before  the 
order  was  made:^Held,  by  Coleridge,  /.,  that  the 
order  was  good  as  to  the  two  elder  children,  on  the 
ground  that  the  mother  might  have  been  removed, 
but  not  upon  the  ground  that  they  were  not,  in 
point  of  law,  resident  with  her;  and  that  the  order 
was  bad  as  to  the  youngest  child,  who  could  not  be 
removed  from  its  mother,  even  with  her  consent. 
The  Queen  v.  the  Inhahitanis  of  Combs,  25  Law  J. 
Rep.  (A. 8.)  M.C.  59;  5  £.  at  B.  892. 

($)  EmancipaHon. 

Service  as  a  polioe-constable  does  not  operate  to 
cause  the  emancipation  of  an  infisnt  Therefcve, 
where  A,  being  about  seventeen  years  old,  in  the 
month  of  May  1844,  engaged  himself  as  a  police- 
constable,  and  served  until  the  16th  of  May  1846, 
when  he  married,  and  during  the  time  of  such 
service  his  father  gained  a  settlement  in  H,  it  was 
held,  that  he  was  not  emancipated  at  the  time  of 
such  settlement  being  gained  by  bis  father,  and 
therefore  that  he  could  not  be  removed  to  S,  where 
his  father  had  been  settled  befbre  he  gained  the  set- 
tlement in  H.  The  Queen  v.  the  InhabiUmts  of  Sel- 
houme,  28  Law  J.  Rep.  (n.8.)  M.C.  11. 

(4)  Evidence  of 

Proof  of  the  marriage  of  the  parents  of  B  in  a 
oerUin  parish  on  the  26th  of  July  1779,  of  the 
baptism  of  B.  on  the  9th  of  June  1780,  of  the  bap- 
tism of  another  child  in  1782,  and  of  another  in 
1790  in  the  same  parish;  and  that  the  first  recollec- 
tion of  this  last  child  was  of  living  with  her  parents 
in  the  parish,  that  B  was  then  living  with  them,  and 
that  B  was  about  ten  years  older  than  herself  is 
suflScient  to  support  a  birth  settlement  of  B  in  the 
parish.    Ths  Quern  v.  C&e  InhabiUmts  of  CrtdHbon 
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27  Uw  J.  Eepu  (kjl)  WO.  265;  E.  &  Ik  B. 
231. 

71m  validity  of  mm  ordor  adjadicatbg,  under  the 
HSl\7  Viet.'e.  97.  s.  97,  the  wttlement  of  a  peaper 
in  eonfiocment  in  an  aa^limi  as  a  lunatic,  &•  noi 
affected  by  the  recital  of  an  inwiBcient  order  of 
adminaon,  as  the  jurisdiction  of  the  Juiticet  to  adju- 
dicate attaches  on  the  lunatic  heing  cb  feuio  in 
eonfineoMnt,  and  the  order  lor  admiition  must  be 
asMuned  to  be  in  fiwt  good  until  the  eontiary  be 
•hewn.    Ibid. 

An  order  of  two  Justioea  of  a  borough  redted 
that,  uidcr  an  order  of  two  Jutticet  of  the  borough, 
made  under  the  16  Sl  17  Viet,  c  97,  E  T  then  reei- 
dent  in  the  pariah  of  SL  D  within  tiie  aaid  borough, 
being  neither  m  pauper  nor  wandering,  but  a  perMNi 
not  under  proper  care  and  control,  and  a  proper 
perK>n  to  be  taken  chaige  of,  waa,  on  &c.,  duly  tent 
to  the  county  lunatic  asylum,  and  has  been  eonSned 
therein,  as  audi  pauper  lunatic,  erer  ance,  at  the 
charge  of  the  said  parish;  and  then  proceeded  toad* 
judicata  the  settlement  of  E  T  to  be  in  the  parish  of 
C,— Held,  good.    Ibid. 

An  order  for  the  maintenance  of  a  lunatic  pauper 
in  confinement,  addressed  to  the  guardians  of  a  union 
and  to  their  derk,  and  ordering  the  derk  to  pay,  is 
substantially  an  order  on  the  guardians  uid  in 
compliance  with  the  16  &  17  Vict.  c.  97.  sl  97. 
Ibid. 

(h)  By  Payment  of  Ratei  and  Parochial  Taxe$, 

Where  the  landlord  of  a  tenement  under  801. 
yearly  Talue,  occupied  by  R,  was  assessed  to  the 
poor>nte  under  a  local  act,  rendering  it  obligatory 
on  the  parish  officers  to  rate  the  lai^ord  in  such 
cases,  but  B  having  claimed  to  be  rated  under  the 
Reform  Act  (2  Will.  4.  c.  45.  s.  dO\  his  name  was 
accordingly  inserted,  together  with  that  of  his  land- 
lord, in  the  nte,  and  he  paid  the  mte, — Held,  that 
R.  gained  a  settlement  by  rating.  The  Quoen  v.  th4 
ImhabUanH  qf  St.  Oiiea's-in^he-Fiddt,  26  Law  J. 
Rep.  (if. 8.)  M.C.  56;  7  E.  &  B.  205. 

In  order  to  gain  a  settlement  under  the  6  Geo.  4. 
c  57.  s.  2.  by  payment  of  parochial  rates  ibr  a  tene> 
ment  not  being  the  pauper's  own  property,  there 
must  be  an  occupation  of  the  tenement  for  one  whole 
year.  A  forty  days*  residence  merdy  is  not  suffi* 
dent  T%e  Qmem  v.  the  Chmr^wardems  amd  Over^ 
men  of  the  Paruk  of  Watbrnry-upom-Trym,  26 
Law  J.  Rep.  (h.s.)  M.C.  76;  7  £.  ft  B.  444. 

In  order  to  a  person's  gaining  a  settlement,  under 
the  8  W.  &  M.  c.  11.  SL  6,  by  bdng  charged  with  and 
paying  paroehid  taxes,  although  the  permnls  name 
need  not  appear  on  the  rate,  it  is  still  neceanary  that 
there  should  be  knowledge  on  the  part  of  the  parish 
officers  that  he  is  the  party  virtually  charged  and 
paying,  notwithstanding  the  85  Geo.  8.  c.  101.  ss.  1. 
and  8.  The  Queen  v.  the  InhahUa$Ut  of  St,  Anne, 
WettmUieter,  29  Law  J.  Rep.  (n.b.)  M.C.  78. 

A  man  and  his  wife  had  for  some  years  lived  apart^ 
the  wifo  living  in  the  parish  of  M.  In  November 
1841  die  beciune  possessed  of  a  bouse  by  devise  in 
that  parish,  and  occupied  and  was  rated  for  it  in  her 
own  married  name;  a  few  months  after  the  man 
came  and  cohabited  with  bis  wife  for  about  four 
months,  and  a  rate  which  had  been  made  befiire  he 
came  into  the  parish  was  paid  by  the  wife  while  he 
was  living  with  her.    The  man  then  left,  and  never 


Ntunied,  but  was  mpported  by  Us  vift^  who 
tiaued  to  be  rated  in  her  own  nanm,  and  pdd  the 
ratea,  up  to  the  time  of  his  becoming  lunatic  and 
chargeable  to  another  paridi.  Tbe  pamh  offieera  of 
M .  had  never  dedt  with  or  reoogniied  the  man  aa  a 
ratepayer :— Held,  on  a  case  m  which  the  Court  were 
to  dnw  inforenoes  of  foct,  that  the  man  had  not 
obtdned  a  settlement  in  M,  under  the  3  W.  &  M. 
c  11.  SL  6,  as  there  was  no  knowledge  of  him  diewn 
on  the  part  of  the  parish  officers.    Ibid. 

In  September  1857  A  entered  into  the  occupation 
of  a  house  in  the  township  of  E,  and  occupied  the 
house  until  November  1858.  In  April  1858  one 
poor-mte  waa  made  for  the  whole  of  the  ensuing  year^ 
m  which  A  was  sMeesrd  at  2L  4«.,  but  he  pdd  only 
14«.,  bdng  in  proportion  to  the  period  of  htsoccupa* 
tion  after  the  rate  was  made:  the  house  remained 
unoccupied  until  after  the  making  of  the  nest  poor- 
rate.  The  township  of  E  is  wholly  within  the  bo- 
rough of  L;  during  Als  occupation  a  watch-rate  was 
ordered  by  the  town  coundl  to  be  made  for  the  borough 
under  the  5  &  6  Will.  4.  c.  76.  and  7  WUl.  4.  & 
1  Vict  c.  81,  the  amount  to  be  levied  by  a  pound- 
rate;  and  it  was  ordered  that  a  certun  quota  should 
be  asteascd  and  levied  on  the  whde  of  Uie  township 
of  E,  except  such  parts  as  were  more  than  200  yards 
from  any  street  or  continuous  line  of  houses  which 
was  regularly  watched  in  the  borough  under  the 
provisions  of  the  acts.  The  rate  was  made  accord* 
inicly  hy  the  overseers  of  E  upon  the  rateable  parts 
of  the  parish,  and  collected  by  them,  and  in  it  A  was 
properly  assessed,  and  pdd  the  amount: — Held, 
first,  that  A  did  not  acquire  a  settlement,  under  the 
8  W.  &M.  c.l  1.  8. 6,  by  reason  of  the  above  payment 
of  the  poor-rate,  not  having  paid  that  with  which  he 
was  charged;  secondly,  that  the  non-payment  of  the 
poor-rate  did  not  prevent  him  from  acquiring  a  settle* 
ment  by  being  charged  and  paying  any  other  distinct 
levy  or  tax  of  the  township;  and,  thirdly,  by  CoA- 
hwtnf  OJ,  (OroiNpto»»  /.  having  doubti^),  that  the 
watch-rate  was  a  **  public  tax  or  levy  of  the  town* 
diip**  of  E,  within  the  above  section ;  and  that  A 
had  therefore  acquired  a  settlement  in  E.  The  Quem 
V.  ike  Oveneen  ofEverton,  29  Law  J.  Rep.  (a.8.) 
H.C.  165. 

(e)  By  Eetate. 

On  appeal  against  an  order  for  the  removal  of  the 
wife  of  J  W  to  the  place  of  settlement  of  the  husband 
acquired  before  marriage,  the  following  fiicts  were 
ftated  for  the  opinion  of  the  Court,  under  the  12  & 
13  Vict  c  45.  s.  11.  The  woman  being  tenant  of  a 
cottage  in  the  township  of  H,  at  the  rent  of  U,  per 
week,  and  redding  in  it,  married  J  W;  and  from  and 
after  the  marriage  the  husband  resided  with  his  wife, 
and  occupied  the  tenement  for  seven  years,  during 
which  he  paid  the  weekly  rent: — Held,  that  the 
husband  was  shewn  to  have  acquired  a  settlement  by 
estate  in  H ;  for  that,  the  wifeli  tenancy  from  week 
to  week  having  become  vested  in  the  husband  by  the 
marriage,  no  determination  of  that  tenancy  during 
the  seven  years  was  shewn,  the  payment  of  the  rent 
by  the  husband  being  equally  consistent  with  the 
continuance  of  the  old  tenancy  as  with  the  creation 
of  a  new  one  in  him ;  and  that  the  residence  for  forty 
days  during  the  continuance  of  the  estate  acquired 
by  marriage  was  sufficient,  notwithstanding  that  the 
tenancy  was  not  for  forty  days  certab.    SUte  (Jueen 
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Y.  the  InhabUaiUsofthe  Tovrnthip  of  TkonUcn,  29 
Law  J.  Bep.  <ir.s.)  M.G.  162. 

((2)  By  AppretUiceihip. 

The  allownnce  of  an  indenture  of  apprenticeship 
appeared  on  the  face  of  it  to  be  made  by  two  Justices 
of  the  county  of  Middlesex,  and  concluded  "Oivea 
under  our  hands  and  seals  at  the  Police  Office,  Hat- 
ton  Oarden,  the  day  and  year  first  above  written." 
The  statute  10  G^.  4.  c.  44.  s.  4,  constituting  the 
Metropolitan  Police  District,  described  the  Holborn 
division  as  in  the  county  of  Middlesex,  and  including 
the  Liberty  of  Saflron  Hill,  Hatton  Chirden,and  Ely 
Rents: — Held,  that  it  sufficiently  appeared  that  the 
allowance  was  made  within  the  jurisdiction  of  the 
Justices.  Btf/ina  y.  ike  QvardMmz  of  C^«  Poor  of 
iheHolbom  Union,  25  Law  J.  Rep.  (n.s.)  M.C.  110; 
a  E.  &  B.  715. 

After  due  but  fruitless  search  for  an  indenture, 
proof  that  a  deceased  person  more  than  sixty  years 
ago  served  A  in  the  apparent  position  of  an  appren- 
tice, raises  the  presumption  that  he  was  bound 
apprentice  by  indenture,  and  is  sufficient  to  sustain 
a  settlement  by  apprenticeship.  The  Queen  v.  the 
InhahUmttsofFordingbridge,  27  Law  J.  Bep.  (n.s.) 
M.C.  290;  E.  B.  &  £.  678. 

The  statement  of  a  deceased  person  respecting  his 
indenture  of  apprenticeship  is  not  admissible  to  prove 
that  the  deed  ever  existed.     Ibid. 

Hearsay  evidence  is  sometimes  admissible  to  satisfy 
the  mind  of  the  Court  upon  a  preliminary  inquiry, 
although  the  foots  proved  would  not  be  evidence  in 
the  cause.  ITU  Qiteen  v.  the  InhdbUanU  of  £r(Un- 
free, 28  Law  J.  Hep.  (n.s.)  M.C.  !;!£.&£. 
51. 

Therefore,  whereat  the  hearing  of  an  appeal  against 
the  removal  of  a  pauper  it  was  necessary  to  prove  an 
apprenticeship,  and  in  order  to  shew  that  a  proper 
and  reasonable  search  had  been  made  for  the  inden- 
ture, it  was  proposed  to  ask  witnesses  what  inquiries 
they  had  made  of  persons  who  were  supposed  to  be 
likely  to  have  it  in  their  possession,  and  also  what 
answers  were  given  to  these  inquiries,  and  the  Sessions 
refused  to  allow  such  evidence  to  be  given,  this  Court 
held,  that  such  questions  and  answers  were  receivable 
to  prove  that  the  search  made  was  reasonable. 
Ibid. 

Upon  a  question  whether  G  W  had  acquired  a 
settlement  by  service  as  a  parish  apprentice  to  P,  it 
was  proved  that  in  1824  he  and  hisfkther  were  taken 
by  the  overseers  before  the  Justices ;  that  P  and  the 
overseers  were  there ;  that  papers  were  drawn  up ;  that 
the  Justices  asked  the  father  whether  he  had  any 
objection  to  his  son  being  bound  apprentice  to  P ; 
that  O  W  went  the  next  day  to  P,  and  that  he  re- 
mained with  him  two  or  three  years.  It  also  appeared 
from  the  register-book  that  oneOPWhad,  in  18^4, 
been  bound  apprentice  to  P.  The  Sessions  f^om 
these  facts  inferred  that  G  W  had  been  duly  bound 
a  parish  apprentice  to  P : — Held,  that  they  were  right 
in  drawing  such  an  inference.  The  Queen  v.  the  In- 
habitants  of  Broadhempiton,  28  Law  J.  Rep.  (n.s.) 
M.C.  18;  IE.  &E.  154. 

An  articled  clerk  to  an  attorney  may,  by  being 
bound  and  inhabiting  in  a  parish,  gain  a  settlement 
therein  as  an  apprentice,  under  3  W.  &  M.  c.  11.  s.  8. 
The  Paruh  of  Claphamy.  the  Parish  of  St,  Pancratf 
29  Law  J.  Rep.  (n.b.)  M.C.  141. 

PiQEST,  1855—60. 


(E)  Irrbmoyablb  Poor. 

A  pauper  having  acquired  the  status  of  irremova- 
bility from  the  parish  of  B,  by  reason  of  five  years' 
residence,  met  with  an  accident  in  parish  C,  in  Sep- 
tember 1847,  when  passing  through  C  on  his  way  to 
B,  which  rendered  his  removal  to  the  union  work- 
house necessary.  The  coet  of  his  maintenance  was 
charged  to  B  until  December  1849,  and  afterwards 
and  until  the  22nd  of  September  1854,  to  the  common 
fund  of  the  union,  and  between  that  date  and  the 
27th  of  October  1854,  to  C,  on  which  latter  day  an 
order  for  his  removal  to  W,  the  p^ace  of  his  settle- 
ment, was  obtained  by  C.  Since  the  accident,  the 
Muper  had  at  different  times  been  employed  in  pick- 
ing oakum  in  the  workhouse,  and  at  the  date  of  the 
Older  of  removal  he  was  permanently  disabled,  from 
rheumatism  aggravated  by  the  accident: — Held,  that 
at  the  date  of  the  order  the  pauper  was  to  be  consi- 
dered as  inhabiting  in  C,  and  not  merely  as  casual 
poor,  and  was  thel^efore  removable  to  W,  the  place 
of  his  settlement,  notwithstanding  the  status  of  irre- 
movability  acquired  in  B.  Regma  v.  the  Church' 
wardens  and  Overseers  of  the  Parish  of  €fuek;/Uld,^ 
Law  J.  Rep.  (n.s.)  M.C.  4;  5  E.  &  B.  523. 

A  militiaman  is  a  ''soldier"  within  the  meaning  of 
the  proviso  in  section  1.  of  9  8e  10  Vict.  c.  66;  and 
his  absence  out  of  a  parish  for  the  purpose  of  training 
as  a  militiaman  is  no  break  in  his  residence,  so  as  to 
deprive  him  of  his  status  of  irremovability  by  reason 
of  five  years*  residence.  The  Overseers  of  the  Poor 
of  the  Township  of  fforton  v.  the  Overseers  of  the  Poor 
of  the  Totenship  of  Leeds,  25  Law  J.  Rep.  (n.8.) 
M.C.  88 ;  5  K  &  B.  595. 

Pregnancy  is  not  of  itself  sickness**  within  the 
meaning  of  the  9  &  10  Vict  c.  66.  s.  4.  A  single 
woman,  therefore,  who  has  become  chargeable  by 
reason  of  pregnancy  merely,  is  removable.  The 
Queen  v.  the  Inhabitants  of  Buddemjield,  26  Law  J. 
Rep.  (N.s.)  M.C.  169;  7  E.  &  B.  794. 

Imprisonment  in  England  under  a  sentence  of 
penal  servitude,  is  an  imprisonment  within  the  proviso 
m  the  9  &  10  Vict  c.  66.  s.  1 ,  and  is  not  a  break  in 
a  five  years*  residence.  The  Queen  v.  the  Inhabitante 
of  Potterhanworth^  28  Law  J.  Rep.  (n.s.)  M.C.  56; 
1  E.  &  E.  262. 

Where,  therefbre,  a  man,  having  resided  with  hit 
wife  and  children  for  more  than  fiveyears  in  a  pariah, 
is  sentenced  to  six  years'  penal  servitude,  the  wife  and 
children,  continuing  to  reside  in  the  same  parish,  ar^ 
irremovable  whilst  he  remains  in  prison  in  England 
in  consequence  of  the  sentence.    Ibid. 

A  residence  of  five  years  in  an  extra-parochial 
place,  part  of  which  residence  was  before  the  losming 
mto  operation  of  the  20  Vict.  c.  19,  does  not  confer 
the  status  of  irremovability;  that  act  having  no  retro- 
spective operation.  l%e  Queen  v.  the  InhabitaiUs  of 
Bt,  Sepulchre,  28  Law  J.  Rep.  (n.s.)  M.C.  187. 

Under  the  9  &  10  Vict  c.  66.  s.  1,  and  the  11 A 12 
Vict.  c.  111.  s.  1,  a  widow,  whose  husband  wasirr»* 
movable  at  the  time  of  his  death,  does  not  continue 
irremovable  if  she  has  not  herself  resided  the  five 
years.  The  Queen  v.  the  InhaMtawts  ofCudham^  28 
Law  J.  Rep.  (n.s.)  M.C.  106 ;  1  E.  &  E.  409. 

A  man,  having  resided  more  than  five  years  in  a 
parish,  married  a  woman  who  had  not  before  been 
resident  in  the  parish  ;  after  the  marriage  they  lived 
together  in  the  same  parish  for  about  two  yew%  when 
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the  husband  died,  and  tha  widow  and  two  cbfldren 
of  the  marriage  rerided  a  year  longer  in  the  pariah, 
and  on  their  becoming  chargeable,  an  order  wae  made 
for  their  removal  to  the  man^s  place  of  eettlement: 
— Held,  tbat  the  order  was  right.     Ibid. 

In  January  1844  a  child  was  bom  in  the  township 
of  E,  the  father  having  resided  there  more  than  five 
years ;  the  fiimily  continued  to  reside  there,  and,  in 
J^lj  1847,  the  mother  becoming  chargeable  as  a 
lunatic,  an  order  was  made  adjudging  her  settlement 
to  be  in  S.  She  remained  in  an  asylum  at  the  chai^ 
of  S  for  some  years,  and  was  afterwards  removed  to 
S,  where 'she  was  maintained  by  that  parish  as  a 
lunatic  till  her  death.  The  child  and  &ther  con- 
tinued  to  reside  in  E,  where  he  died  in  December 
1857,  and  the  child  remaining  there  became  charge- 
able in  February  1858.  In  October  1858  the  mother 
died,  and  in  December  1858  an  order  was  made  for 
the  removal  of  the  child: — Held,  that  the  child  was 
irremovable.  The  Quem  v.  the  Inhabitamti  ofMv^ 
29  Law  J.  Rep.  (n.8.)  M.C.  17. 

Statute  11  &  12  Vict,  c  110.  s.  8.  (which  enacts 
that  the  costs  incurred  for  paupers  rendered  irremov« 
able  by  statute  9  &  10  Vict.  c.  66.  shall,  when  the 
parish  is  comprised  in  an  union  formed  under  stat. 
4  &  5  Will  4.  c.  76>  be  charged  to  the  common  fund 
of  such  union)  is  applicable  to  the  case  of  a  pauper 
whose  settlement  is  not  known,  it  not  being  known 
that  he  has  no  settlement,  and  who  has  resided  with- 
out interruption  for  five  years  in  a  parish  in  union, 
so  that,  if  his  settlement  were  found  to  be  elsewhere, 
he  would  still  not  be  removable.  Be  BedminOer 
Umon,  8  E.  &  B.  573. 

(F)  O&DBB  or  RmoTAL. 

(a)  Appeal  againei. 

Appeals  against  orders  of  adjudication  of  settle- 
ment  and  maintenance  of  criminal  pauper  lunatics, 
under  statute  8  8e  4  Vict.  c.  54.  as.  2, 5,  are  regulated, 
as  to  notice  and  time  for  appealing,  by  staL  11  dt  12 
Vict  c.  81.  s.  9.  Where  such  an  order  was  served 
on  guardians  of  a  union  eighteen  days  before  the 
next  Sessions,  and  the  guardians  gave  notice  of  appeal 
after  that  Sessions,  nineteen  days  ftom  the  service, 
— Held,  that  the  appeal  was  triable  at  the  Sessions 
next  following  such  notice  of  appeal  JUgi/na  v.  the 
Juttieee  of  QUxmorgaaUhire^  8  E.  &  B.  694. 

(6)  Evident, 

On  a  case  from  Sessions,  upon  appeal  against  the 
removal  of  R  from  T  to  C  in  1856,  it  was  stated,  that 
in  1837  a  woman  named  S  W,  ''and  Ann,  aged  six 
weeks,  her  daughter,"  were  removed  by  order  from 
P  to  C,  and  that  in  fact  C  was  then  the  place  of  set- 
tlement of  both  S  W  and  Ann:  that  this  order  was 
not  appealed  against:  and  that  Ann  was  bom  in  P, 
and  was  the  same  person  as  R:  that  C,  the  appellant 
parish,  on  the  trial  of  the  appeal,  oflered  proof  of  the 
illegitimacy  of  R,  and  that  the  Sessions  held  that  C 
was  precluded,  by  the  order  of  1837,  from  giving  such 
proof,  and  affirmed  the  order  of  1856.  This  Court 
quashed  the  order  of  Sessions,  holding  that  C  was  not 
estopped  from  giving  proof  of  the  illegitimacy,  inas- 
much as,  assuming  the  order  of  1837  to  assert  the 
fact  of  legitimacy,  that  fact  was  immaterial  to  the 
removal  of  S  W  and  Ann,  and  therefore  was  not 
admitted  by  not  appealing  against  such  removal. 
BegiiuiY.  Ciwnoye,  8  £.  &  B.  720. 


(e)  Suepenrionof. 

The  fospension  of  an  order  of  removal  on  aooount 
of  the  sickness  or  infirmity  of  the  pauper,  most  be 
made  at  the  time  the  question  of  removal  is  being 
inquired  into  by  the  Justices.  Hie  Queen  v.  the  In- 
habitanU  ofLlaneUMd,  29  Law  J.  Rep.  (n.8.)  M.a 
102. 

Therefore,  where  an  order  of  removal  was  made 
on  the  28th  of  September  1849,  and  the  Jostioes 
who  made  it,  subsequently,  on  the  26th  of  October 
1849,  suspended  the  execution  of  such  order,  it  was 
held  (  Wightman,  J.  ditteiUienU),  that  they  had  no 
power  to  do  so,  and  that  the  order  of  suspension  was 
bad.    Ibid. 

(<£)  NoHce  of  CharffedUUty, 

Koticea  of  chaigeability,  &c.,  when  sent  by  post, 
are  ^^sent"  within  the  meaning  of  the  11  &  12  Vict. 
c.  81.  s.  9.  on  the  day  they  are  delivered.  There- 
fore, where  notice  of  chargeability,  &c  was  posted  by 
the  removing  parish  on  &e  28th  of  September,  and 
received  by  the  officers  of  the  appellant  parish  on 
the  29th  of  September,  and  an  application  for  copies 
of  the  depositions  was  posted  by  them  on  the  19tb  of 
October  and  received  on  the  20th  of  October, — Held, 
that  the  copies  woe  applied  for  within  twenty-one 
days  after  the  notice  had  been  sent  JL  Y,the  Re' 
eorderofBiehmand,  27  Law  J.Rep.(v.&)M.C.  197; 
£.  B.  &  £.  253. 


POST-OFFICE, 

Upon  forfeiture  of  a  bond  to  the  Crown  for  eon- 
▼eyanoe  of  the  mails  by  a  railway  company,  a  plea 
that  the  company  was  prevented  from  performing 
their  obligation  by  the  neglect  or  default  of  a  servant 
of  the  post-office  would  be  a  good  defence  at  law. 
And  accordingly,  under  the  13th  section  of  the  act, 
1  &  2  Vict.  c.  98,  a  railway  company  was  ordered 
to  execute  a  bond  without  any  proviso  protecting 
them  against  such  an  event  The  AUomey  General 
Y.  the  London  and  North^Wettem  BaU.  Co,, 
Johns.  28. 

Form  of  bond  to  be  given  by  nulway  companies 
under  that  section.    Ibid. 


POWER. 

(A^   CONSTBUOTION  OF  PoWKtS  Iff  GIHSaAL. 
(B)   POWBB  OF  APPOINTMUrr. 

(a)  Construction  of. 
(bS  BxereieeofB 

{€)  BevoeaUon and Msctiiiffuuhmeni qf, 
(C)  PowbbofSalb. 


(A)  COVSTBUOTIOV  OF  POWIKS  TBI  OBNS&AL. 

A  will  executed  in  pursuance  of  a  power  reserved 
in  two  deeds  is  rendered  inoperative  by  a  re-settle- 
ment of  the  estates  in  pursuance  of  powers  reserved 
in  the  same  deeds,  although  the  re-settlement  was 
made  to  rectify  mistakes  and  omissions  in  the  ori- 
ginal settlement  and  the  second  deed,  and  although 
with  those  exceptions  and  the  omission  purposely  of 
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limitations  rendered  unneceaHuy  by  the  lapie  of 
time,  the  limitations  were  the  same  as  were  declared 
by  the  original  settlement.  WaUser  v.  Armstrong, 
25  Law  J.  Rep.  (n.s.)  Chanc.  402,  738  ;  21  Bear. 
284. 

Evidence  to  prove  the  intention  or  circumstances 
with  or  under  which  re-settlements  were  executed  is 
tnadmissible  after  the  death  of  die  settlor  (one  of  the 
parties  interested),  and  the  execution  of  the  uses 
under  the  last  deed.     Ibid. 

The  execution  of  a  general  power  over  reel 
estates  in  settlement  not  only  destroys  the  existing 
powers,  but  also  all  instruments  executed  under 
them.     Ibid. 

A  testator  empowered  and  directed  the  trustees 
of  his  real  estate  to  raise  by  mortgage  thereof  any 
sum  not  exceeding  20,000/.,  and  to  apply  the  same 
in  paying  such  of  the  creditors  of  M  as  they  should 
think  fit  The  trustees  raised  6,000/. ;  and  in  their  an- 
swer  to  a  bill  by  a  judgment  creditor  of  M  to  enforce 
his  lien,  they  stated  that  they  had  raised  this  sum, 
but  had  not  further  exercised  their  power,  and 
refused  to  do  so,  except  under  direction  of  the  Court 
They  then  filed  a  bill  to  have  the  trusts  carried  into 
execution  by  the  Court;  and  to  this  bill  they  made 
the  judgment  creditor  a  party,  and  stated  in  it  that 
they  intended  to  raise  the  whole  20,000/1 :— Held, 
that  the  judgment  creditor  had  an  equity  to  sue  to 
have  the  fund  raised  secured,  if  not  to  have  the 
whole  20,000/.  raised  and  distributed;  and  that 
the  trustees  were  bound,  if  not  by  the  will,  by  their 
answer,  and  the  statement  in  their  bill,  to  raise  the 
whole  20,000/.  Whether  they  had  not  given  up 
their  power  of  selection  among  the  creditors  — 
jiMsre.    Jod  v.  MiUs,  3  Kay  &  J.  458. 

A  power  to  raise  money  by  sale  or  mor^;age  held 
to  authorise  a  mortgage  with  a  power  oi  sale. 
Bridget  V.  LongiMait  24  Beav.  27. 

Property  was  settled  by  A,  with  power  for  him  to 
revoke  the  settlement  by  deed.  A,  by  a  deed  which 
did  not  profess  to  execute  the  power,  conveyed  the 
property  to  his  nephews  beneficially: — Held,  that 
the  deed  operated  as  a  revocation.  CowUthiaw  v. 
Hardy,  25  Beav.  169. 

A  testator  demised  an  estate  upon  the  same  trusts, 
&c.  as  his  wife,  by  her  will,  should  declare  **  with 
respect  to  the  disposition  of  her  residuary  personal 
estate.**  The  widow  bequeathed  the  estate  to  A, 
and  her  residue  to  B,  C  and  D : — Held,  that  the 
widow  had  an  absolute,  and  not  a  restricted  power; 
and  that  the  estate  did  not  pass  with  the  widowli 
residue,  but  belonged  to  A.  Britiow  v.  SkkroWf 
27  Beav.  685. 

(B)   POWKB  OF  APPOIimUJifT. 

(a)  Conttruction  of, 

A  testator  gave  a  life  interest  in  his  residuary 
real  and  personal  estate  to  his  wife,  and  after  her 
decease  he  directed  the  fiind  to  be  distributed  to  his 
relations  in  such  ahares  as  his  wife  should  appoint : — 
Held,  that  the  next-of-kin  of  the  testator  living  at 
the  death  of  the  wife  were  the  parties  entitled,  and 
that  a  distribution  among  them  by  the  wife  in  un- 
equal shares  was  a  valid  execution  of  the  power. 
lineh  V.  HMmgtworth,  25  Law  J.  Rep.  (ir.s.) 
Chanc.  56;  21  Beav.  112. 

A  tenant  for  life,  with  a  power  of  appointment 


among  his  children,  appointed  to  two,  and  then 
joined  with  them  in  a  mortgage,  ^e  money  being 
expressed  to  be  advanced  to  aU  three: — Held,  that 
this  was  no  fraud  on  the  power  of  appointment 
Codscroft  V.  Sutcliffe,  25  Law  J.  Rep.  (n.s.)  Chanc. 
813. 

Trustees  raising  a  chaige  of  fraud,  and  taking  no 
steps  to  satisfy  themselves  when  they  might  easily 
do  so,  will  not  be  allowed  their  costs  of  the  discussion 
in  court  if  upon  the  evidence  the  Court  considers 
there  was  no  reasonable  ground  of  suspicion.    Ibid. 

Under  a  deed  of  appointment  the  trustees  were 
directed  to  pay  the  interest  of  the  trust  funds  to  the 
husband  of  the  appointor  for  life;  and  after  his  death, 
to  divide  the  property  equally  between  all  the  chil- 
dren of  A  B,  bom  or  to  be  bom,  who  should  be 
living  at  the  death  of  her  husband,  and  the  children 
of  those  who  might  then  be  dead,  such  children  to 
stand  in  the  place  of  their  parents  respectively,  and 
to  take  such  share  as  their  parents,  if  living,  would 
have  been  entitled  to.  A  B  left  five  children,  one 
of  whom  died,  leaving  six  children;  and  four  of  these 
six  died  before  the  husband  of  the  settlor.  The 
Court  held,  that  the  six  children,  or  their  repreeenta- 
tives,  were  entitled  equally  to  one-fifih  of  the  trast 
funds,  ffarcourt  v.  ffcareou/rt,  26  Law  J.  Rep. 
(N.B.)  Chanc.  536. 

A  testator  directed  his  trustee  "to  divide  an 
estate  among  his,  the  testator's,  first  cousins,  as  he, 
in  his  discretion,  might  think  proper,  by  dividing  the 
whole  equally  among  them,  or  between  two  or  more, 
or  giving  the  whole  to  any  one  for  such  states  and 
interests,  and  subject  to  such  conditions  and  limita- 
tions, as  he  should  think  proper  ** : — Held,  that  the 
trustee  had  a  power  of  selection  only,  and  that  if  he 
appointed  to  more  than  one,  he  must  do  so  equally 
among  them.  Ward  v.  TyrrdL,  27  Law  J.  Rep. 
(ir.8.)  Chanc.  749;  25  Beav.  568. 

A  fitther,  who  had  a  power  to  appoint  to  his  chil- 
dren and  their  issue  born  in  his  life,  appointed 
5,000/.  to  his  daughter  O,  who,  on  the  next  day, 
settled  it  on  herself,  her  husband  and  her  children 
generally.  Afterwards^  by  a  deed,  stating  the  ap- 
pointment of  5,000/.  to  O  for  her  separate  use,  with 
power  to  appoint  it,  the  father  appointed  another 
fbnd  to  O  "  and  her  children,"  upon  the  tmsts  and 
subject  to  the  same  provisions  as  are  hereinbefore 
declared  of  and  couceming  the  sum  of  5,000/.  here> 
inbefore  appointed  unto  and  for  the  benefit  of  O,  or 
as  near  thereto  as  circumstances  will  admit**: — 
Held,  that  O  took  the  second  fiind  fbr  her  separate 
use,  with  power  to  appoint  it,  and  that  the  children 
took  nothing.    Hanhwnj  v.  Tyrdi,  21  Beav.  922. 

Under  a  power  to  appoint  a  sum  of  money  to  a 
daughter,  an  appointment  to  her  husband  is  invalid 
—setai/e.     Ibid. 

Devise  to  the  use  of  such  of  the  children  of  A  B 
and  their  heirs,  "  for  such  estates*'  and  in  such  man- 
ner and  form  as  A  B  should  appoint: — Held,  upon 
the  context,  to  authorize  an  appointment  to  a  grand- 
child.   Fowler  v.  Cohn,  21  Beav.  860. 

A  power  to  appoint  an  estate  authorises  an  ap- 
pointment to  trustees  to  sell  and  divide  the  produce 
between  the  objects.     Ibid. 

A  lady  had  a  general  power  of  appointing  a  trust 
fund  by  deed  or  will;  and  in  default  half  was  limited 
to  A,  and  the  other  to  B.  By  her  will,  she  appointed 
the  fund  to  her  executor,  and  made  it  chaigeable 
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witli  her  debts  and  some  legacies;  and  she  gave  half 
the  residue,  composed  of  the  appointed  and  her  own 
property,  to  A.  A  predeceased  the  testatrix,  and 
the  bequest  to  him  lapsed : — Held,  that  the  moiety 
of  the  fund,  subject  to  the  power  thus  appointed  in 
favour  of  A,  passed  to  the  appointor's  next-of-kin 
as  part  of  her  estate  undisposed  of,  and  not  to  the 
executors  of  A,  as  in  default  of  appointment  C%am- 
herkdn  v.  ffutchimon,  22  Beav.  444. 

A  married  woman  died  in  1849  possessed  of  savings 
of  her  separate  estate  amounting  to  6971.,  and  hav- 
ing a  power  of  appointment  over  21,000^.  consols, 
subject  to  her  husband's  life  interest  By  her  will  she 
directed  **  first,^  that  all  her  debts  should  be  paid, 
and  she  then  specifically  bequeathed  all  her  ready 
money.  Her  debts  were  paid  out  of  the  697/.  :•— 
Held,  on  the  death  of  her  husband  in  1855,  that  the 
specific  legatee  was  entitled  to  be  repaid  the  697/. 
out  of  the  fiind  over  which  she  had  a  power  of  ap- 
pointment   Laxng  v.  Cwoan^  24  Beav.  112. 

A  testatorgave  his  wife  a  power  of  appointment  in 
&vour  of  **  his  children,  including  grandchildren  and 
more  remote  issue,  such  issue  coming  into  being  in 
the  lifetime  of  his  wife**: — Held,  that,  under  an 
appointment  to  grandchildren,  a  grandchild  bom 
after  the  decease  of  the  testator^s  widow  might  take. 
TkomtoM  V.  Llwfd,  25  Beav.  620. 

A  power  to  appoint  the  **  interest**  of  a  fund  held 
to  authorise  the  appointment  of  the  capital,  notwith- 
standing  subsequent  powers  over  and  limitations  of 
the  said  "trust  monies"  and  the  ''interest**  Phil' 
Vip%  V.  Bryden,  26  Beav.  77. 

By  the  settlement  of  A  B,  and  in  the  events  which 
happened,  two-thirds  of  the  ftind  were  limited  to  cer- 
tain  persons  and  three-fifths  to  the  children  of  C  D 
'*  living  at  the  time  of  the  decease  of  C  D,"  and  in 
defiiult  to  C  Dli  nextpof-kin.  Power  was  given  to 
A  B  to  revoke  these  trusts,  and  to  appoint  the  trust 
fund  among  the  persons  who,  under  the  trusts  afore- 
said, would  have  become  entitled  to  the  funds  "  in 
the  proportion  and  manner  aforesaid,  or  in  such 
manner  and  form  in  all  respects  as  A  B  should  think 
fit"  A  B  appointed  to  a  child  of  G  D,  who  sur- 
vived A  B,  but  died  in  the  life  of  C  D:— Held,  that 
such  child  was  not  an  object  of  the  power.  Denmng 
v.  FUetion,  26  Beav.  231. 

A  deed  of  appointment  containing  a  power  of  re- 
vocation and  new  appointment  must  be  acted  upon, 
although  there  is  evidence  of  a  subsequent  appoint- 
ment having  been  made,  the  contents  of  which  it  is 
impossible  to  ascertain.  Jtawlint  v.  RickctrdSj  28 
Beav.  370. 

[Evans  v.  Sanders,  Evans  y.  EvanSt  7  I^aw  J, 
Dig.  556;  6  De  Oex,  M.  &  G.  654.] 

(6)  Exercise  of, 

A  widow,  under  a  power  of  appointing  to  her 
daughters  real  and  personal  property,  in  the  will 
conferring  which  power  was  contained  a  direction 
that  the  fortune  of  each  daughter  should  go  to  her 
children  after  her  decease,  in  such  proportions  as  the 
daughter  should  appoint,  and  in  default  among  her 
children  equally,  gave  the  property  to  the  daughters 
equally  as  each  should  appoint,  and  in  default  to 
them  absolutely.  The  daughters  settled  their  respec- 
tive shares  upon  themselves  and  their  respective 
husbands  for  life,  with  remainder  to  their  children 
as  they  should  appoint,  and  in  default  equally 


among  the  children,  with  cKMi»>reiBauide»  betveea 
the  daughters  in  the  event  of  either  having  no  child 
who  should  attain  a  vested  interest: — Held,  varying 
a  decree  of  the  Master  of  the  Bolls,  that  the  widow 
had  power  to  determine  the  nature  of  the  interests 
as  well  as  the  proportion  of  the  property  which  each 
daughter  should  take,  and  that  the  deed  of  appoint- 
ment was,  therefore,  valid;  and  also  that  the  settle^ 
ment  made  by  the  daughters  was  valid,  so  fiir  as  it 
determined  the  interests  of  the  daughters  and  their 
children.  JM  v.  Tugwell,  25  Law  J.. Rep.  (nji.) 
Chanc.  109;  7  De  Gex,  M.  &  G.  663;  24  Law  J. 
Rep.  <N.B.)  Chanc.  433;  20  Beav.  84. 

But,  quart,  whether  the  life  interests  to  the  hus- 
bands were  good  ?    Ibid. 

A  testator,  by  his  will,  gave  real  estates  to  his  son 
T  D  for  life,  remainder  to  trustees  for  a  term,  re- 
mainder to  the  first  and  other  sons  of  T  D  in  tail, 
and  declared  the  trusts  of  the  term  to  be  to  raise 
such  sum  not  exceeding  8,000/.  as  T  D  should  direct 
or  appoint  for  the  younger  children  of  T  D,  to  be 
paid  in  such  proportions  as  T  D  should  appoint  and 
m  default  of  appointment  equally.  Upon  T  Dli 
maxriage  in  1827,  he  appointed  that  the  trustees 
should  raise  6,000/.  for  the  younger  children  of  thai 
marriage,  reserving  his  power  of  apportioning,  and 
directed  the  trustees,  in  case  he  should  survive  his 
then  intended  wife,  and  should  die  without  being 
married  again,  or  if  so  married  should  not  have  iaaue 
of  that  marriage,  to  raise  in  addition  to  the  said  por- 
tions thereinbefore  provided  2,000/.,  in  caae  there 
should  be  two  or  more  younger  children.  Tbwe 
were  six  younger  children  of  tibe  marris^e.  Upon 
the  marriage  of  one  of  his  daughters,  T  D,  after 
reciting  the  will,  appointed  2,000/.,  part  of  the  sura 
of  8,000/.,  by  the  will  made  raiseable  under  the 
trusts  of  the  term,  in  favour  of  this  daughter.  T  D 
died  without  having  made  any  further  appointment, 
and  leaving  his  wife  and  six  younger  children  him 
surviving: — Held,  that  the  whole  sum  of  8,000/.  was 
to  be  raised  by  the  trustees,  and  that  the  daughter  in 
whose  favour  the  2,000/.  was  appointed  was  entitled 
also  to  share  in  the  unappointed  6,000/.  Walmsleg 
V.  Vaughan,  26  Law  J.  Rep.  (n.s.)  Chanc.  503;  1 
De  Oex  &  J.  114;  3  Sm.  &  G.  358. 

R  L,  under  his  marriage  settlement,  appointed  to 
W  L,  his  son,  more  of  the  settled  property  than  he 
would  have  been  entitled  to  in  de&ult  of  appobtr 
ment  R  L,  by  his  will,  gave  to  his  son  W  L  the 
proceeds  of  all  the  policies  of  assurance  on  his  life, 
and  also  all  other  property  which  he  might  have  at 
the  time  of  his  death,  and  proceeded  as  follows: — 
**  He  will  have  to  bring  into  hotchpot  that  portion  of 
the  fund  settled  on  the  marriage  of  his  dear  mother, 
which  hns-already  been  received  by  him,  and  then, 
as  I  make  no  further  appointment  under  the  power 
for  that  purpose,  the  whole  settled  fiind  will  be 
divided  equally  between  him  and  my  little  grandson 
Robert**: — Held,  that  this  was  no  appointment  to 
the  grandson,  and  that  the  son  was  not  bound  to 
elect  whether  he  would  take  under  the  will.  Lang' 
slow  V.  La/ngslow,  25  Law  J.  Rep.  (v.s.)  Chanc  610; 
21  Beav.  552. 

The  execution  of  a  power  in  favour  of  a  stranger, 
confirmed  by  the  only  object  of  the  power,  was  held 
to  be  valid;  and  though  the  deed  contained  a  power 
of  revocation,  it  was  not  revoked  by  a  subsequent 
appointment  in  favour  of  the  object  of  the  power,  it 
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being  prored  that  tiM  second  deed  was  execnted  for 
a  specific  purpose  only,  and  bj  mistake  included  the 
whole  property  conipriiBed  within  the  power.  Wright  ▼. 
(kff,  25  Law  J.  Rep.  (n.s.)  Chanc.  803 ;  22  Beav.  207. 

A  testatrix,  after  giving  certain  legacies  to  chari- 
ties, and  to  persona,  some  of  whom  were  of  her  blood 
and  kindred,  concluded  her  will  in  the  following 
tenns: — **  1  appoint  as  my  executors  A,  B  and  C, 
requesting  these  my  executors  will  see  my  last  will 
and  testament  be  fiilly  and  duly  carried  into  effSecL" 
The  testatrix,  at  the  respective  times  of  making  her 
will  and  of  her  death,  had,  under  her  fiither's  will, 
which  bore  date  in  1842,  a  clear  general  power  of 
appointment  by  will  over  a  portion  of  certain  funds 
therein  specified,  and  over  the  remainder  of  such 
funds  a  power  of  appointment  limited  to  persons  of 
her  blood  and  kindred;  and  either  or  both  of  the 
SMid  portions  were,  in  default  of  such  appointment, 
to  be  in  trust  for  such  person  or  persons  as  at  her 
decease  would  be  entitled  according  to  the  Statute 
of  Duftributiona,  if  she  surrived  the  testator,  and  died 
intestate  and  unmarried.  The  personal  estate  of  the 
tektatrix  at  her  death,  exclusive  of  the  funds  over 
which  she  had  tlie  powers  of  appointment  above 
mentioned,  was  sufficient  to  meet  only  a  small  p<^ 
tion  of  the  aggregate  amount  of  the  legacies  given 
by  her  will:-— Held,  that  the  will  of  the  tevtatrix 
operated  as  an  execution  of  the  general  power  of 
appointment  given  to  her  by  her  father*s  will,  but 
not  as  an  execution  of  the  power  of  appointment 
hmited  to  her  in  fiivour  of  persoiu  of  her  blood  and 
kindred.  Hawthorn  v.  Sheddan^  25  Law  J.  Bep. 
(x.8.)  Chanc.  838;  8  Sm.  &  O.  298. 

A  feme  covert  had  a  power  under  her  settlement 
to  appoint  by  will  certain  trust  funds.  By  her  will, 
she  bequeathed  as  follows:  "*  I  give  to  T  S  2,6001." 
8he  had  no  other  property,  and  the  sum  named 
was  very  near  the  ascertained  amount  of  the  trust 
fimd: — Held,  that  this  was  a  valid  execution  of  the 
power.  Shdford  v.  Adand,  26  Law  J.  Bep.  (b.8.) 
Ghana.  141;  28  Beav.  10. 

Donees  may  execute  a  power  bondjide,  though  it 
tends  partially  to  defeat  a  settlement  made  by  the 
donor.  Beert  v.  Bqffmuter,  26  Law  J.  Rep.  (ir.s.) 
Chanc.  177;  28  Beav.  101. 

Power  was  given  to  a  husband  and  wife  jointly  to 
appoint  a  fiind  for  all  and  every  such  one  or  more  of 
the  children  of  the  wife,  and  in  default  it  was  given 
to  the  children  of  the  wife,  to  be  vested  interests  in 
sons  at  twenty-one,  and  in  daughters  at  that  age  or 
mairiage,  with  remainder  in  defiiult  of  children  to 
the  next-of-kin  of  the  wife.  The  husband  and  wife 
jointly  executed  the  power  absolutely  in  fiivour  of 
their  only  daughter,  but  they  reserved  to  themselves 
a  joint  power  of  revocation  and  new  appointment. 
The  daughter  was  then  four  years  old  and  in  good 
health,  but  she  died  about  two  years  afterwards, 
learing  her  father  hej  sole  next-of-kin: — Held,  that 
the  power  was  well  executed,  and  that  the  fund 
formed  part  of  the  husband*s  personal  estate.    Ibid. 

A  feme  covert  having  a  remote  contingent  interest 
and  accruing  income  arising  from  a  life  interest  in 
settled  property,  made  a  will  disposing  of  the  pro* 
perty  and  income  she  was  then  or  might  become 
possessed  of : — Held,  that  the  will  could  not  operate 
as  an  execution  of  powers  of  appointment  vested  in 
her.  Evans  v.  Evantf  26  Law  J.  Rep.  (n.s.)  Chanc. 
198;  23  Beav.  1. 


.  The  donee  of  a  general  power  of  appointment 
amongst  children,  exercised  the  same  by  will  by 
appointing  to  one  of  the  objects  of  the  power,  an- 
nexing, however,  to  the  appointment  a  direction  that 
on  becoming  entitled  under  the  appointment  the 
appointee  should  settle  the  property  appointed  to 
him  in  a  particular  way,  and  that  in  the  event  of 
non-compliance  with  such  direction,  the  provisions  in 
the  will  in  favour  of  the  appointee  should  cease,  as 
if  the  appointee  had  died  in  the  testator^s  lifetime :-« 
Held,  that  the  will  was  a  valid  appointment  under 
the  power  to  the  appointee,  notwithstanding  the 
direction  annexed  thereto  by  the  testator.  Watt  v. 
Orejfhe,  26  Law  J.  Rep.  (h.b.)  Chanc  211;  8  Sm. 
&  G.  362. 

By  a  marriage  settlement  leasehold  premises  were 
assigned,  upon  trust  for  the  wife  for  life,  with  remain- 
der  as  the  husband  should  appoint  generally,  and  in 
de&ult  of  appointment,  and  subject  thereto,  if  any, 
for  the  next-of-kin  of  the  hushand.  The  husband, 
by  will,  after  certain  specific  and  pecuniary  legacies 
not  affecting  the  property  comprised  in  the  settlement, 
gave  all  other  his  estate,  property  and  effects,  subject, 
as  to  such  parts  thereof  as  were  comprised  in  the 
settlement,  to  the  settlement  and  the  trusts  thereby 
declared,  and  which  indenture  he  thereby  ratified 
and  confirmed  in  all  respects,  to  his  wife  absolutely: 
— Held,  that  this  operated  as  an  execution  of  the 
power  ik  appointment.  Jfytchms  v.  Osiome,  27  Law 
J.  Rep.  (n.s.)  Chanc  421;  4  Kay  Sl  J.  252:  on 
appeal,  8  De  Gex  Sl  J.  142. 

A  donee  of  a  power  made  an  appointment  in 
&vour  of  objects  of  the  power,  and  they,  in  pur- 
suance of  an  understanding  between  them,  executed 
a  declaration  of  trust  for  the  benefit  of  themselves, 
and  of  other  persons  not  objects  of  the  power  :-— 
Held,  that  such  appointments  could  not  be  sup- 
ported. Birley  v.  iirley,  27  Law  J.  Rep.  (n.s.) 
Chanc  569;  25  Beav.  299. 

A  married  woman,  whose  husband  was  domiciled 
in  England,  had  power,  by  any  writing  under  her 
hand,  or  by  her  last  will,  to  appoint,  as  if  she  were 
sole  and  unmarried,  a  sum  of  3,226/.  12«.  Id,  She 
resided  in  Paris,  apart  from  her  husband,  for  many 
years  before  her  death  without  there  hsTing  been 
any  legal  separation  or  divorce.  She  disposed  of  the 
fund  by  three  several  papers,  signed  by  her.  They 
were  all  unnttested : — Held,  that  as  the  wifie  of  a 
domiciled  Elnglishman,  she  could  not  obtain  a  foreign 
domicil,  and  that  the  papers,  thongh  valid  as  a  will 
in  France^  were  invalid  in  Ensland.  In  re  IkUy'B 
Settlement,  27  Law  J.  Rep.  (n.8.)  Chanc  751;  25 
Beav.  456. 

Held,  also,  that  the  contemplated  appointment 
by  will  deprived  the  documents  of  any  force  as  a 
writing  under  her  hand,  and  that  there  had  been  no 
valid  execution  of  the  power.    Ibid. 

By  a  marriage  settlement  power  was  given  to  the 
wife  to  appoint  certain  real  property  at  any  time  or 
times  during  her  life,  by  any  deed  or  instrument  in 
writing,  with  or  without  power  of  revocation,  to  be 
sealed  and  delivered  in  the  presence  of  and  attested 
by  two  or  more  witnesses.  The  wife  executed  the 
power,  by  will,  dated  before  the  Wills  Act,  and  it 
was  expressed  in  the  attestation  clause  to  be  signed 
sealed,  published  and  declared,  and  also  sealed  and 
delivered  in  the  presence  of,  and  attested  by,  three 
witnesses: — Held,  that  the  power  was  well  executed. 
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Orcmgt  ▼.  Pieliford,  27  Law  J.  Bep.  (h.b.)  Chane. 
808;  3  Diew.  463. 

The  will  was  thirty  yean  old  from  the  date  of 
execution,  and  came  from  the  custody  of  the  penon 
in  whose  favour  it  was  executed : — Held,  that  thii 
was  sufficient  evidence  of  the  &ct  of  due  execution. 
Ibid. 

A  father,  on  his  son's  marriage,  conveyed  a  certain 
fiirm  to  the  use  of  himself  and  his  wife  successively 
for  life,  with  remainder  to  the  children  of  the  son. 
A  power  was  reserved  to  the  fitther  by  deed  or  will 
to  charge  all  or  part  of  the  hereditaments  thereby 
settled,  with  any  sum  or  sums  not  exceeding  500/., 
for  the  portions  of  his  younger  children,  and  to  create 
a  term  for  securing  the  same.  The  father,  by  his 
will,  devised  the  said  fiirm  to  his  son  in  fee,  chaiged 
with  the  payment  of  legacies  of  200iL,  2002.  and  lOOi. 
to  the  testator^s  three  daughters  respectively.  The 
will  contained  no  reference  to  the  settlement,  and  no 
limitation  of  any  term,  nor  did  the  &ther  otherwise 
exercise  the  power  :^-Held,  that  the  will  operated  as 
an  execution  of  the  power  of  appointment,  of  which 
the  father  was  donee  under  the  settlement.  Dama 
T.  Daviei^  28  Law  J.  Bep.  (h.b.)  Chanc.  102. 

Where  a  person  having  a  power  of  appointment 
over  a  fund  in  favour  of  her  children,  made  an  ap- 
pointment under  such  circumstances  as  led  the  Court 
to  believe  that  the  appointor  intended  to  derive  some 
benefit  to  herself,  but  it  was  not  proved  that  she 
actually  derived  any  benefit,  excepting  that  the  fund 
appointed  was  applied  partly  in  payment  of  debts 
of  the  appointee  for  which  the  appointor  was  a  surety, 
the  Court  of  Appeal  (reversing  a  decision  of  the 
Master  of  the  Itolls)  set  aside  the  appointment. 
ffumpkrey  v.  Olver,  28  Law  J.  Bep.  (n.b.)  Chana 
406. 

Where  there  is  proof  that  an  appointor  at  one 
time  intended  a  benefit  to  herself,  the  wui  of  proof 
that  at  the  time  of  the  appointment  she  had  aban- 
doned that  intention  lies  upon  those  who  support 
the  appointment     Ibid. 

A  testatrix  having,  under  her  marriage  settlement, 
a  power  of  appointment  ov^  a  trust  fund  in  fiivour 
of  her  children,  by  her  will  appointed  the  trust  fund 
and  also  bequeathed  her  residuary  personal  estate, 
upon  trust,  after  the  marriage  of  her  daughter  C, 
to  assign  and  transfer  the  same  equally  between  her 
two  sons  and  C;  and  by  a  codicil,  after  reciting  the 
marriage  of  C,  she  directed  that  the  income  of  any 
sums,  &c.  to  which  C  might  become  entitled  under 
her  will  should  be  enjoyed  by  her,  for  her  separate 
use,  during  her  life,  and  at  her  death  the  principal 
should  become  the  property  of  her  children : — Held, 
that  C  was  entitled  to  her  share  of  the  trust  fund, 
for  her  separate  use,  during  the  life  of  her  husband, 
with  remainder  to  herself  absolutely,  and  that  no 
case  of  election  arose;  and  a  declaration  having  been 
made  to  this  effect,  the  Court  declined  to  alter  it,  on 
the  ground  that  the  absolute  interest,  being  in  re- 
mainder, was  inalienable  during  coverture^  WooU 
dridge  v.  Wooldridge,  28  Law  J.  Bep.  (n.s.)  Chanc, 
68d;  Johns.  63. 

A  testator  had  three  sons.  After  referring  to  a 
power  in  his  marriage  settlement,  he  said  of  the 
settled  fund  **•  the  sum  of  2,0002.  was  settled  at  her 
marriage  upon  my  daughter  Mary";  and  then  he 
added,  **  the  remainder  I  wish  to  be  equally  divided 
among  my  sons."    One  of  the  sons  died  in  the  testa* 


tor%  liMme : »- Held,  a  good  appomtnooDt ;  and 
that  it  was  made  to  them  as  a  olaak  FUaroy  v.  tk€ 
Jhike  ofJUeknumd,  28  Law  J.  Bep.  (ir.fl.)  Chanc 
750;  27  Beav.  186. 

By  a  marriage  settlement  personal  property  was 
settled  in  trust  for  the  husband  for  life,  remainder 
to  the  wife  for  life,  remainder  upon  trust  after  the 
decease  of  the  wife  for  such  children  of  the  marriage 
and  their  issue  who  should  be  then  living,  as  the 
husband  should  appoint;  in  default  of  such  appoint- 
ment, to  such  children  and  their  israe  living  at  the 
death  of  the  husband  as  the  wifb  should  appoint. 
There  were  five  children  of  the  marriage,  all  living 
at  the  husband's  death,  and  the  wife  survired  her 
husband.  The  husband  appointed  four-fifths  to  four 
of  these  children,  omitting  any  appointment  of  the 
remaining  fifth.  The  fifth  child  died  before  the  wife, 
leaving  three  children,  one  only  of  whom  was  bom 
at  the  husband's  death.  The  wife  then  appointed  the 
remaining  fifth  to  the  only  child  of  the  deoe«ised  son, 
who  was  living  at  the  husband's  death,  omitting  the 
two  children  subsequently  bom,  who  were  the  plain- 
tifis  in  this  suit : — Held,  overruling  Simpmm  v.  Paul, 
that  the  partial  execution  of  the  primary  power  by 
the  husband  did  not  preclude  the  wife  from  exercis- 
ing the  secondary  power  in  appointing  the  unap- 
pointed  fifth;  that  both  the  appointments  were  valid, 
and  that  the  plaintiffs  could  take  no  share  in  the 
fbnd.  ifopfeAm  v.  Ma^^Hon,  28  Law  J.  Bep.  (ir.8.) 
Chanc.  785;  4  Drew.  615. 

A  married  woman,  having  a  pow«r  of  appointment 
in  fevour  of  any  one  or  more  of  her  children,  ap* 
pointed  the  whole  fbnd  to  one  child  absohitely;  and 
there  was  evidence  to  shew  that  an  arrangement  had 
been  entered  into,  that  such  child  should  band  over 
one  half  of  the  fiind  to  her  father  absolutely,  and 
should  give  him  a  life  interest  in  the  other  half.  No 
notice  of  such  arrangement  was,  however,  given  to 
the  appointee  during  the  life  of  the  mother : — Held, 
that  the  execution  of  the  appointment  was  in  fraud 
of  the  power,  and  therefore  void.  In  re  McundaCt 
nSnul,  28  Law  J.  Bep.  (n.b.)  Chanc.  906;  4  Drew. 
694. 

A  power  to  appoint  among  such  of  the  testator^s 
children  as  should  be  living  at  the  death  of  the  donee 
of  the  power,  in  such  proportions  as  the  donee  of  the 
power  should  direct,  does  not  authorize  an  exclusive 
appointment  to  one  or  more  of  the  objects.  JKs 
DavicWt  Tnuti,  29  Law  J.  Bep.  (n.s.)  Chanc.  116; 
Johns.  496. 

A  testatrix  having  a  power  of  appointment  over 
a  fund  originally  invested  in  3/.  lOv.  per  cent  re- 
duced annuities,  which  at  the  date  of  her  will  were 
reduced  to  8/.  5s.  per  cent,  annuities,  bequeathed  to 
two  objects  of  the  power  10/.  sterling  each,  and  to 
C  E  D,  the  other  object  of  the  power,  "all  the  resi- 
due of  her  property  to  be  found  in  the  SiL  10s.  per 
cent,  reduced  Bank  annuities,  now  reduced  to  8/.  58. 
per  cent.,  and  all  other  property  whatsoevw  and 
wheresoever  to  be  by  the  said  C  E  D  possessed  and 
enjoyed  absolutely  during  the  term  of  her  natural 
life,  and  to  be  disposed  of  as  she  should  think  fit  at 
her  death  : — Held,  first,  that  the  power  of  appoint- 
ment was  well  exertnsed ;  and,  secondly,  that  C  £  D 
was  absolutely  entitled  to  the  fund,  subject  to  pay- 
ment thereout  of  the  two  sums  of  10/.  each  to  the 
other  objects  of  the  power.    Ibid. 

The  Master  of  the  Bolls  having  decided  that  the 


PO.WEE;  (B)  PowHB  of  ApponrTMBira. 


487 


execation  of  a  power  of  appointment  by  deed,  con- 
taining a  reference  generally  to  all  poweri,  could  be 
supported  in  aid  of  the  clear  intention  of  the  donee 
of  the  power,  although  the  deed  recited  two  invalid 
appointments  under  the  authority  of  which  this  deed 
was  professed  to  be  executed^  but  one  of  which  invalid 
appointments  recited  the  original  power,  giving  the 
donee  power  to  dispose  of  the  estate;  upon  appeal, 
the  Lords  Justices  affirmed  the  decision.  Carvers, 
lUiAardt,  29  Law  J.  Rep.  (n.8.)  Chanc  169,  857; 
27  Beav.  488;  1  De  Gex,  F.  Sl  J.  548. 

A  deed  executed  by  two  persons,  in  exercise  of  a 
joint  power  of  appointment  which  required  their  exe- 
cution to  be  attested  by  two  witnesses,  was  attested 
in  the  following  form :  "Signed,  sealed  and  delivered, 
in  the  presence  of  us,  6  B  and  £  C.**  The  primd 
fade  presumption  was,  that  each  witness  attested 
the  execution  by  both  donees  of  the  power.  Me 
BidseUe'B  TrusU^  29  Law  J.  Rep.  (n.s.)  Chanc.  712; 
IJa  &  H.  70. 

A  testator  having  power  to  appoint  real  estate 
amongst  specified  objects,  devised  and  bequeathed 
all  his  real  and  personal  estate,  whereof  he  had  power 
to  dispose,  to  trustees,  upon  trust  for  sale,  and  with 
power  to  give  receipts,  and  upon  trust,  out  of  the 
proceeds,  to  pay  his  debts  and  funeral  and  testamen- 
tary expenses,  and,  subject  thereto,  upon  certain 
trusts  for  the  objects  of  the  power: — Held,  first,  that 
there  was  upon  the  will  sufficient  indication  of  an 
intention  to  execute  the  power;  and,  secondly,  that 
the  attempt  to  chaige  the  proceeds  with  the  testator's 
debts  did  not  invsdidate  the  execution.  Cowx  v. 
FoUter,  20  Law  J.  Rep.  (h.s.)  Chanc.  886;  IJo.  & 
H.80. 

Under  a  marriage  settlement,  the  husband  and 
wife  had  a  power  of  appointing  a  fund  among  their 
children,  and  in  default  of  appointment,  or  so  far 
as  it  did  not  extend,  the  fund  was  to  go  to  the  children 
equally.  There  were  three  children  of  the  marriage. 
An  appointment  of  one-third  of  the  fund  was  made 
in  &vour  of  one  of  the  children,  yet  so  as  not  to  affect 
the  same  power  further  than  to  the  extent  specified. 
And  also  in  case  of  no  complete  exercise  or  execution 
of  the  same  power  or  authority  as  to  the  share  of 
the  fiind  not  affected  by  the  appointment,  bo  as  not 
to  prejudice  or  affect  the  right  or  contingent  interests 
of  the  appointee  under  the  proviso  for  accruer,  in 
case  of  the  death  of  any  or  either  of  the  other  chil- 
dren in  such  manner  as  specified  in  the  settlement, 
and  notvrithstanding  that  in  case  of  no  complete  ap- 
pointment the  '*  then  appointment  was  intended  to 
be  made  in  lieu  of  all  claims  and  demands^  of  the 
appointee  to  or  for  any  original  or  principal  share  of 
the  fund  : — Held,  that  the  appointors  must  be  taken 
by  necessary  implication  to  have  appointed  the  other 
two-thirds  to  their  two  other  children,  and  that  Uia 
appointee  was  not  entitled  to  share  in  such  two-thirds. 
FoeUr  V.  CanUey,  6  De  Gex,  M.  &  G.  55:  varying 
24  Law  .1.  Rep.  (m.s.)  Chanc.  252;  3  Sm.  &  G.  96. 

Where  a  power  to  appoint  among  children  was  in 
defiiult  of  any  joint  appomtment  by  the  husband  and 
wife  to  be  exercised  by  the  sorvivor  after  the  death 
of  the  other, — Held,  that  a  will  made  during  their 
joint  lives  by  the  one  who  survived  did  not  speak  at 
his  death  so  as.  to  be  an  execution  of  the  power. 
Ctwe  V.  Cave,  8  De  Gex,  M.  &  G.  131. 

Appointment  by  a  lather  to  his  son,  then  in  a  state 
of  mental  and  bodily  diaease^  of  which  he  died  within 


a  year,  set  aside,  the  Court  inferring  from  the  evi- 
dence as  to  the  &ther^  knowledge  of  his  sonli  state 
of  health  and  pecuniary  circumstances,  as  to  the 
circumstances  attending  the  preparation  and  execu- 
tion of  the  appointment,  and  as  to  its  not  having  been 
communicated  to  the  persons  to  whom  it  ought  to 
have  been  communicated,  that  the  appointment  was 
made  by  the  father,  not  for  the  benefit  of  his  son,  but 
for  his  own  benefit,  and  was  a  fhtud  upon  the  power. 
WeUesUy  v.  the  Eatri  of  MonUngton,  2  Kay  &.  J. 
148. 

A  testator  being  entitled  to  certain  personal  pro- 
perty, derived  indirectly  through  the  wills  of  A  and 
of  his  &ther,  settled  part  of  it  on  his  marriage,  with 
a  power  of  appointment  among  his  children,  leaving 
a  fractional  part  in  himself.  He  made  his  will, 
**  giving  and  bequeathing**  all  the  personal  estate 
that  he  derived  through  the  will  of  his  &ther  to  his 
two  daughters  exclusively  of  his  otiier  children : — 
Held,  that  the  fractional  part  reserved  to  himself 
satisfied  the  language  of  the  gift,  and  that  it  was  not 
an  execution  of  his  special  power.  Noel  v.  Nod^  4 
Drew.  624. 

Where  a  definite  fund  is  subject  to  a  power  of 
appointment  by  a  will,  and  by  a  frill  purporting  to 
be  made  in  exercise  of  the  power,  one  sum,  part  of 
the  fiind,  is  appointed  to  one  person  and  another 
sum,  other  part  of  it,  to  another,  and  **  all  the  real" 
or  **  all  the  remainder**  of  the  fund  to  a  third,  the 
third  appointee  cannot  claim  a  share  which  may 
lapse  in  consequence  of  the  death  of  either  of  the 
former  appointees  in  the  lifetime  of  the  testator. 
But  if  there  is  upon  the  will  a  plain  indication  of 
an  intention  to  appoint  the  whole  that  may  remain 
strictly  in  the  shape  of  residue,  or  to  appoint  the 
entire  fund  charged  only  with  the  sums  specified 
in  the  preceding  appointments,  then  the  residuary 
clause  will  be  read  as  an  appointment,  not  of  the 
mere  balance  of  the  fUnd  after  the  sums  so  previously 
appointed  have  been  deducted  from  it,  but  of  the 
entire  fund,  subject  to  the  preceding  appointments ; 
the  Court  acting  upon  the  manitest  intention  of 
the  testator  to  dispose  of  the  entire  fund  over  which 
he  has  a  power  of  appointment.  In  re  ffairriei'e 
Tnm,  Johns.  199. 

Appointment  by  will  of  "the  residue  and  remain- 
der of  the  said  monies**  (meaning  thereby  the  sums 
accrued  by  certain  policies  of  assurance,  and  all 
bonuses  and  other  sums  of  money  which  had  accrued 
or  should  accrue  by  virtue  of  the  same),  **  after  pay- 
ment of**  certain  sums  specified  in  previous  appoint- 
ments contained  in  the  will : — Held,  upon  the  whole 
of  the  will  to  pass  a  sum  which  had  lapsed  by  reason 
of  the  death  of  an  appointee  in  the  lifetime  of  the 
testator.     Ibid. 

Hereditaments  were,  by  deed  of  1836,  conveyed 
to  a  trustee  for  sale,  the  produce  to  be  held  as  A  &  B 
should  appoint  Part  of  the  property  was  taken  by 
a  railway  company,  and  the  purchase-money  was 
laid  out  in  the  purchase  of  cottages,  which,  in  1850, 
were  conveyed  to  the  trustee.  In  1851,  by  deed-poll 
reciting  that  by  the  settlement  the  property  (describ- 
ing it)  had  been  conveyed  to  the  uses  above  men- 
tioned, A  &  B  appointed  all  the  monies  to  arise 
fix>m  the  sale  of  the  aforesaid  hereditaments  and  the 
said  hereditaments  until  such  sale: — Held,  that  the 
cottages  were  not  included  in  the  appointment.  Col- 
Uiwm  V.  CoUimWf  24  Beav.  269. 
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A  tMtatriz  haymg  a  power  over  a  sum  of  money, 
appointed  it  to  A  &  B  on  certain  trutta,  and  she  also 
gave  them  on  trust  her  residuary  personal  estate, 
after  payment  of  her  debts.  She  made  no  beneficial 
bequest  of  her  residue,  and  appointed  two  other 
sons  her  executors.  The  trusts  declared  of  the 
appointed  fund  did  not  exhaust  it: — Held,  that  the 
surplus  fell  into  the  residue,  and  did  not  pass  as  un- 
appointed.     Lefemrt  v.  PretUmd,  24  Beav.  403. 

A  B  had  under  her  father's  will  a  power  to  appoint 
10,000^.  By  changes  in  the  investment  the  fund  had 
increased  to  11,495^.,  of  which  10,000/.  was  lent  on 
mortgage  to  C,  and  1,495/.  on  mortgage  to  A  B. 
By  her  will,  after  reciting  that  under  her  father*!  will 
she  had  power  to  appoint  10.000/.,  A  B  in  exercise 
of  her  power  appointed  ''the  said  sum  of  10,000/. 
now  secured  on  mortgage  of  C*b  estate  and  any  other 
monies  representing  the  same**: — Held,  that  the 
whole  11,495/.  was  well  appointed.     Ibid. 

A  testatrix  having  property  of  her  own,  and  a 
power  to  appoint  to  her  children  other  property  of 
which  she  was  tenant  for  life,  gave  "the  whole  of  the 
residue  of  her  property**  &c.  (''except  her  freehold 
property**  disposed  of  by  a  contemporaneous  codicil) 
to  A.  The  excepted  f^ehold  property  was  part  oif 
the  subject  of  the  power:— Held,  m  consequence  of 
the  exception,  that  the  residue  of  the  property  sub- 
ject to  the  power  passed.  Rdd  v.  Rod,  26  Beav.  469. 

A  testatrix  had  ground-rents  of  her  own  and  ground- 
rents  of  which,  nnder  the  will  of  her  husband,  she 
was  tenant  for  life,  with  power  to  appoint  to  her  chil- 
dren. By  her  will,  she  gave  a  son  an  annuity  pay- 
able ''out  of  my  ground-rents."  The  Court  having 
held  on  another  clause  of  the  will  that  "my  pro- 
perty** included  the  husband^  also,  came  to  the 
conclusion  that  "my  ground-rents**  also  included  the 
hosband*B,     Ibid. 

Appointment  to  one  of  several  objects  of  a  power 
in  payment  of  a  debt  due  to  her  fh>m  the  appointor, 
held  void.     Ibid. 

An  appointment  waa  made  to  a  person  not  an  object 
of  the  power,  with  remainder  to  an  object.  The  Hrst 
appointment  being  void,  it  was  held  that  the  second 
was  not  aoceleratMl,  but  foiled  with  the  first.  Ibid. 

Appointment  to  A  B  (an  object  of  a  power)  to  be 
settled  for  her  separate  use  and  to  be  divided  at  her 
death  amongst  her  children.  The  gift  to  the  chil- 
dren being  void  (they  not  being  objects), — Held  that 
A  B  took  for  life  only,  and  not  an  absolute  interest 
inefiectually  attempted  to  be  cut  down.    Ibid. 

A  B  had  a  power  to  appoint  "bj  his  will  or  any 
writing  in  the  nature  of  or  purporting  to  be  his  will, 
or  any  codicil  thereto.*'  On  his  death  the  third  and 
fourth  sheets  of  a  will  were  alone  discovered,  and 
which  were  in  the  handwriting  of  and  signed  by  A  B, 
and  were  attested  by  two  witnesses;  one  of  them 
contained  in  words  a  perfect  appointment  Probate 
having  been  ref^ised, — Held,  that  this  was  not  a  valid 
execution  of  the  power  to  appoint  by  writing  "pur- 
porting to  be  a  will.**  OuUUm  v.  Qrove,  26  B^v.  64. 

Power  to  appoint  to  children  "with  such  directions 
or  regulations  for  maintenance,  education  and  ad- 
vancement as  their  mother  should  appoint**  The 
mother  appointed  the  income  to  the  children^  father 
until  the  youngest  attained  twenty-one,  "in  or  towards 
the  maintenance  and  education"  of  all  her  children: 
— Held,  that  the  appointment  was  invalid.  Hoyd  v. 
Uoyd^  26  Beav.  96. 


A  tenant  for  llfo  had  power  to  appoint  to  any  of 
his  children  an  estate  which,  in  defiiiult,  waa  limited 
to  his  eldest  son  in  fee.  The  eldest  son  attained 
twenty- one  in  January  1841,  and  in  February  the 
father  appointed  the  estate  to  him  absolutely.  In 
Blay  the  father  and  the  son  mortgaged  the  estate  for 
the  fiitherli  debts,  and  in  July  the  father  and  eldest 
son  conveyed  the  estate  to  a  trustee  to  indemnify  the 
son  against  the  mortgage  debts  and  then  to  sell  and 
divide  the  surplus  between  all  the  children  equally. 
SembU — that  the  latter  deed  was  not  void  as  part  of 
atransaction  constituting  a  fraud  on  the  power;  but 
held,  that  the  deed  of  July  must  be  treated  as  valid 
until  set  aside  by  an  independent  proceeding  for  that 
purpose  in  a  suit  by  a  younger  child  to  carry  it  into 
execution.    Beddoiu  v.  Pic^A,  26  Beav.  407. 

(c)  JletfocaUon  ond  BxtiingyMment, 

A  sum  of  money  was  vested  in  trustees  for  a  bus- 
band  for  life,  unless  he  should  become  insolvent ; 
with  remainder,  on  that  event  or  at  his  death,  to  his 
wife  for  life ;  with  remainder,  on  determination  of  the 
trusts  thereinbefore  created,  for  the  children  of  the 
marriage  as  the  survivor  should  by  deed  or  wiU  ap- 
point ;  with  remainder,  after  the  death  of  the  husband 
and  wifs  or  the  sooner  determination  of  the  interest 
limited  to  them  respectively,  for  the  children  of  the 
marriage.  The  husband  became  insolvent;  hta  wife 
afterwards  died  leaving  issue  of  the  mairiage.  Upon 
a  petition  by  the  children, — Held,  that  the  power  of 
appointment  reserved  to  the  husband  surviving  was 
extinguished  by  his  insolvency,  and  that  the  fbnd 
WHS  divisible  among  the  diildren.  HatweU  v.  ^os- 
toe//,  29  Law  J.  Rep.  (ir.s.)  Chanc.  421:  affirmed 
80  Law  J.  Rep.  (n.8  )  Chanc  97. 

A  father  had  an  exclusive  power  of  appcnntment 
in  favour  of  his  children  over  a  fiind,  which  in  default 
was  limited  to  them  equally,  and  as  representative  of 
a  deceased  son,  he  was  in  default  of  appointment 
entitled  to  one-third  of  the  fiind.  The  father  re- 
leased the  power  to  his  mortgagees: — Held,  that  the 
power  had  been  effectually  destroyed,  and  the  Court 
declared  the  rights  of  the  parties  consequent  on  such 
destruction.    Smith  v.  BoMtm,  26  Beav.  482. 

(C)  PowBB  OF  Saui. 

A  testator  devised  an  estate  (which  waa  subject  to 
the  lifb  interest  of  the  wifSe  of  the  former  owner)  to 
trustees  fbr  his  own  wife  for  life,  with  remainder  in 
strict  settlement ;  and  he  declared  that  his  trustees^ 
with  the  consent  of  the  tenant  for  life  or  tenant  in 
tail,  when  in  possession,  might  sell  the  estate,  and 
receive  the  purchase-money.  The  trustees  sold  the 
estate,  and  the  first  tenant  for  life  conveyed  her  life 
estate  to  the  second  tenant  for  life: — Held,  that  the 
power  to  sell  was  accelerated,  and  that  the  trustees, 
with  the  consent  of  the  second  tenant  for  life,  could 
exercise  the  power  of  sale,  and  make  a  title  to  the 
estate.  TnuU  v.  Tyuen,  25  Law  J.  Rep.  (k.b.) 
Chanc.  801 ;  21  Beav.  487. 


PRACTICE,  AT  LAW. 
[See  Afvuatit — ^VurvB.] 

[The  Court  of  Session  constituted  the  Court  of 
Exchequer  in  Scotland,  and  the  Procedure  in  mat- 
ters connected  with  the  Exchequer,  regulated  by 
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19  &  SO  Vict,  c  56. — ^The  Law  and  Pmetioe  of  the 
Court  of  Chanceiy  in  Ireland  in  relation  to  the  Ap* 
pointment  of  Receivers  otct  Real  Estate  amended, 
and  the  Sale  of  Estates  in  the  said  Court  expedited, 
by  19  &  20  Vict  c.  77.— -A  Court  of  Appeal  in  Chan- 
ceiy constituted,  and  the  Law  relating  to  Appeals 
from  the  Incumbered  Estates  Court  in  Ireland 
amended,  by  19  &  20  Vict  c.  92«— The  Procedure 
in,  and  to  enlarge  the  Jurisdiction  of,  the  Superior 
Courts  of  Common  Law  in  Ireland  further  amended 
by  19  &  20  Vict  c.  102.— The  Constitution  and  the 
Procedure  of  the  Court  of  Exchequer  Chamber  in 
Ireland  altered  and  amended  by  20  &  21  Vict  c  6. 
—Procedure  in  the  Bill  Chamber  in  Scotland  regu- 
lated by  20&21  Vict  c.  18.— The  Course  of  Pro- 
cedure in  the  High  Court  of  Chancery,  the  Court  of 
Chancery  in  Ireland,  and  the  Court  of  Chancery 
of  the  County  Palatine  of  Lancaster,  amended  by 
21  &  22  Vict  c.  27.— The  Institution  of  Suite  at  the 
Instance  of  the  Crown  and  the  Public  Departments 
in  the  Courts  of  Scotland  regulated  by  20  &  21  Vict 
c  44.— The  Distribution  of  Business  in  the  Court  of 
Session  in  Scotland  regulated  by  20&  21  Vict  c  56. 
—Facilities  afforded  for  the  more  certain  Ascertain- 
ment of  the  Law  administered  in  one  Part  of  Her 
Majesty^  Dominions  when  pleaded  in  the  Courto  of 
another  Part  thereof,  by  22  &  23  Vict.  c.  63.— An 
Act  to  amend  the  Provisions  of  **  The  Common  Law 
Procedure  (Ireland)  Act  Amendment  (1853),"  23 
&  24  Vict  c.  82. — ^The  Process,  Practice  and  Mode 
of  Pleading  in  and  Enlaiging  the  Jurisdiction  of  the 
Superior  Courts  of  Common  Law  at  Westminster, 
Airther  amended  by  23  &  24  Vict.  c.  126.— The 
Lord  Chancellor  and  Judges  of  the  Court  of  Chan- 
cery enabled  to  carry  into  efiect  the  Recommenda- 
tions and  Suggestions  of  the  Chancery  Evidence 
Commissioners  by  General  Rules  and  Orders  of  the 
Court,  23  &.24  Vict  c  128.] 

(A)  RULVS  AND  ObDBBB  FOB  RbOULATINO. 

(B)  PR0CB88. 

(a)  Writ  of  Summoni. 

(1)  SpeeicU  Indortement. 

(2)  Indorsement  of  PlainHff*$  lUti- 

dence. 
(SS  Striking  out  PUUntiff'i  Name, 
(4)  Concvrrfnt  Writa. 
(h)  Service  of 

(1)  On  Public  Bodiet, 

(2)  On  LunaticB. 

(3)  When  Defendants  withotU    the 

Jurisdiction. 

(4)  When  Personal  Service  eamnot  be 

effected. 
(6)  Irr^tdarity  in, 
(6)  Disproving. 

(C)  Particulars. 

(a)  In  A ctions  of  Tort. 
(  b )  Further  and  Better. 

(D)  Dbolaratxov. 
(£)  Plea. 

'a)  Issuable  Plea. 

b )  Several  Matters. 

c )  Embarrassing  Plea. 

(F)  Plbadino  and  Demurring  together. 

(G)  Demurrer. 
(H)  Notice  to  Admit. 
(I)  Ikterrogatorxbs. 

Piqbst,  1855—60. 


TO 


Trial. 

(a)  NoUee  of  Trial. 

{b)  Proeee&itgs  alike  Trial. 

(1)  Undefended  Ca/use. 

(2)  Beserving  PovUs. 

(3)  Addressing  the  Jury, 
{c)  Postponing, 

',)   Verdict, 

e)  By  Judge  without  a  Jury. 

f)  ProoeedAngs  where  PJaidiff  neglects  to 

try. 
Suggestion  on  the  Roll. 
New  Trial. 

Suing  in  Forma  Pauperis. 
Special  Case. 

Stating  and  Setting  abide  Proceedings. 
Consolidation  op  Actions. 
Motions  and  Rules. 
Judge's  Order. 

Appeals  to  the  Ezohequbb  Chamber. 
Court  or  Probata. 


(A)  Rules  and  Orders  fob  Regulating. 

The  notice  required  by  the  indorsement  on  writs 
under  20/.,  to  oppose  an  application  for  costs  on 
judgment  by  default,  must  be  in  writinft,  being  a 
notice  within  rule  161.  of  Hil.  Term,  1853,  which 
provides  that  all  notices  required  by  those  rules,  or 
by  the  practice  of  the  Court  shall  be  in  writing. 
Woodward  v.  North,  29  Law  J.  Rep.  (n.s.)  Exch. 
471;  5HurL&N.  790. 

(B)  Pbocess. 

(a)  Writ  of  Summons, 

(1)  Special  Indorsement, 

Where  an  action  is  brought  on  a  judgment  debt, 
the  particulars  of  the  claim  may  be  indorsed  on  the 
writ  of  summons,  under  section  25.  of  the  Common 
Law  Procedure  Act,  1852,  for  it  is  a  debt  or  a  claim 
in  the  nature  of  a  debt;  and,  therefore,  if  the  defen- 
dant does  not  appear,  iinal  judgment  may  be  signed 
at  once  under  section  27.  of  the  statute.  ffodsoU 
V.  Baxter,  28  Law  J.  Rep.  (n.s.)  Q.B.  61;  £.  B.  & 
E.  884. 

Where  a  writ  of  summons  is  specially  indorsed 
under  the  Common  Law  Procedure  Act,  1 852,  and 
the  defendant  does  not  appear,  but  before  judgment 
makes  payments  on  account,  judgment  under  the 
27th  section  of  the  act  should  be  signed  only  for 
the  balance  remaining  due,  and  not  for  the  whole 
amount  claimed,  ffwiges  v.  Callaghan,  26  Law  J. 
Rep.  (n.s.)  C.P.171;  2  Com.  B.  Rep.  N.S.  306. 

Where  the  debt  indorsed  exceeded  202.,  but  by 
payments  before  judgment  it  was  reduced  below  that 
amount,  the  defendant,  having  been  arrested,  was 
held  entitled  to  be  discharged  out  of  custody,  under 
the  7  &  8  Vict  c.  96.  s.  57;  the  sum  recovered  in 
the  action  not  exceeding  20^    Ibid. 

(2)  Indorsement  of  Plaintiff 'i  Residence. 

Where  a  writ  of  summons  is  issued  by  the  plain- 
tiff  (an  attomev)  in  person,  it  is  sufficient  in  the 
indorsement  to  describe  him  as  residing  at  the  place 
where  he  carries  on  his  business.  Ablett  v.  Basham, 
25  Law  J.  Rep.  (n.s.)  aB.  239;  5  £.  &  B.  1019. 

3R 


490 


PRACTICE,  AT  LAW;  (B)  Procebs. 


(8)  Striking  atU  Plaintiff's  Name. 

The  name  of  a  penon  haying  been  inserted  in  a 
deed,  as  tniatee,  without  his  authority,  and  it  having 
been  decided,  in  an  action  on  the  deed,  that  it  wm 
neceHary  to  join  him  in  suing,  and  his  name  having 
been  accordingly  inserted  as  co-plaintiff  in  a  new 
writ,  without  his  authority,  the  Court  upheld  an 
order  of  a  Judge  to  strike  it  out.  LcenggUm  ▼. 
WsthsreU,  27  Law  J.  Rep.  (H.8.)  Exch.  400. 

(4)  Conewrrent  Writs. 

Under  the  Common  Law  Procedure  Act,  1852,  a 
concurrent  writ  can  only  he  issued  within  six  months 
from  the  first  commencement  of  the  action  by  the 
original  writ,  although  the  original  writ  has  been  re- 
newed. Coles  ▼.  I^errard,  25  Law  J.  Rep.  (h.8.) 
Exch.  59:  nom.  Cole  v.  Sherrard,  11  Exch.  Rep. 
482. 

If  a  writ,  issued  before  the  Common  Law  Pro- 
cedure Act,  1852,  came  into  operation,  be  renewed 
tinder  that  act,  it  becomes  quasi  the  original  writ, 
on  which  a  concurrent  writ  may  be  issued  within 
six  months.     Ibid. 

Where,  therefore,  a  writ  of  summons,  issued 
before  the  Common  Law  Procedure  Act,  1852,  was 
renewed  fh>m  time  to  time  under  that  act,  and 
within  six  months  of  the  last  renewal,  but  more  thsn 
six  months  after  the  first  renewal,  the  plaintiff 
issued,  for  the  first  time,  a  concurrent  writ  for  ser- 
Tice  abroad,  that  writ  was  set  aside  as  irregular.  Ibid. 

(6)  Serviee  of, 
(1)  On  PMie  Bodies. 

The  defendants,  a  joint-stock  company  duly  regis- 
tered in  London  and  incorporated,  carried  on  busi- 
ness there  by  B,  their  agenC  and  in  Dublin  by  their 
agent  there.  A  writ  of  summons,  issued  out  of  the 
Court  of  Queen's  Bench  in  Ireland  against  the  com- 
pany, and  pursuant  to  an  order  of  that  Court  made 
according  to  their  practice,  under  the  statutes  43 
Geo.  8.  c.  38.  s.  8.  and  the  18 &  14  Vict.  c.  18.  s.  9, 
was  served  by  delivering  a  copy  personally  to  R, 
together  with  a  copy  of  the  order,  and  by  sending 
similar  copies  by  post  to  B,  the  London  agent  The 
company  not  having  entered  an  appearance,  the 
plaintiff,  by  leave  of  that  Court,  entered  one  for  them, 
and  took  other  proceedings  to  judgment: — Held, 
affirming  the  judgment  helnw,  26  Law  J.  Rep.  (irs.) 
C.P.801;  2  Com.  B.  Rep.  N.S.  211,  in  an  action  on 
the  judgment,  that  supposing  the  writ  was  not  well 
served,  it  was  only  an  irregularitv,  and  did  not  affect 
the  validity  of  the  judgment.  6ut,  sembte^  that  the 
service  was  regular,  and  warranted  bv  section  9.  of 
the  statute  1 8  &  1 4  Vict  c.  1 8.  Skeeley  v.  the  Pro- 
fessional HfeAssur.  Co.  (Rx.  Ch.),  27  Law  J.  Rep. 
(N.e.)  C.P.  2S5;  3  Com.  B.  Rep.  N.S.  597. 

The  58rd  section  of  the  Joint-Stock  Companies 
Act,  1856  (19  &  20  Vict  c.  47),  enacts,  that  any 
summons  or  notice  requiring  to  be  served  on  the 
company  may,  except  in  cases  where  a  particular 
mode  of  service  is  directed,  be  served,  inter  alia,  by 
giving  it  to  any  director  of  the  company.  By  sec. 
tion  16.  of  the  Common  Law  Procedure  Act^  1852, 
a  writ  of  summons  against  a  corporation  may  be 
served  on  certain  offioen  there  mentioned,  not  in- 
cluding a  director  :^-Held«  that  such  58rd  section 


does  not  apply  to  a  writ  of  sammont,  and  that  ser- 
vice of  a  writ  of  summons  against  an  incorporated 
company,  registered  under  19  A  20  Vict.  e.  47.  upon 
a  director  of  such  company,  was  bad  service.  Towne 
V.  theLondonemd  Limeriek  Sieamskip  Co.(  Litniied)^ 
26  Law  J.  Rep.  (n.s.)  C.P.  217;  5  Com.  B.  Rep. 
NJ3.  780. 

(2)  On  LwnaHei. 

Where  a  Innatic  cannot  be  served,  leave  cannot 
be  granted  to  proceed  without  service.  WiUieokSom 
T.  MaggSf  28  Law  J.  Rep.  (n.s.)  Exch.  5. 

(8)  Wh^DrfendamtwiOkimttUJwritdietiom. 

A  British  subject  resident  abroad  was  sued  in  the 
manner  pointed  out  by  the  15  &  16  Vict  c.  76. 
B.  18,  and  not  having  appeared,  a  Judge^s  order  was 
made  for  leave  to  the  plaintiff  to  proceed  in  the 
action,  upon  an  affidavit  which  did  not  shew  that 
the  cause  of  action  arose  within  the  jurisdiction  of 
the  superior  Courts  or  was  in  respect  of  the  breach 
of  a  contract  made  within  the  jurkdiction.  Semble 
— that  the  affidavit  was  insufficient,  and  its  insuffi- 
ciency a  good  ground  for  setting  the  order  aside. 
£ayne  v.  ;SZadb,  27  Law  J.  Rep.  (ir.8.)  C.P.  14;  8 
Com.  B.  Rep.  N.S.  363. 

The  writ,  which  was  in  the  general  form  prescribed 
by  section  18,  No.  2,  Schedule  A,  issued  on  the  12th 
of  September,  and  was  served  on  the  defendant 
abroad  on  the  17th;  the  order  to  proceed  was  made 
on  the  27th  of  October,  bnt  was  not  served; 
the  declaration  was  filed  on  the  28th  of  October, 
and  the  indorsement  thereon  required  the  defendant 
to  plead  within  twenty-one  days,  and  before  the 
expiration  of  that  time  took  the  Heclaration  out  of 
the  office  of  the  Court,  and  on  the  17th  of  November 
applied  to  net  aside  the  order  and  subsequent  pro- 
ceedings : — Held,  that  the  application  was  made  ia 
reasonable  time.  But,  inasmuch  as  the  defendant, 
when  he  took  the  declaration  out  of  the  office  of  the 
Court,  had  the  means  of  knowing,  and  it  did  not 
appear  that  he  did  not  know  the  contents  of  the  affi- 
davit on  which  the  order  to  proceed  was  made,  and 
that  the  plaintifTs  proceedings  were  open  to  the 
objection  now  taken, — Held,  that  he  came  within  that 
branch  of  the  135th  Practice  Rule,  Hilary  Term, 
1853,  which  prescribes  **  that  no  application  to  i^et 
aside  process  or  proceedings  for  irregularity  shall  be 
allowed,  if  the  party  applying  has  taken  a  fresh  step 
after  knowledge  of  the  irregularity.*'     Ibid. 

Sections  16, 17,  18.  and  19.  of  the  Common  Law 
Procedure  Act,  1852,  do  not  apply  to  the  case  of  a 
foreign  corporation  resident  abroad.  Jngate  v.  (he 
Austrian  Lloyd's  Company ^  27  Law  J.  Rep.  (n.8.) 
C.P.  323;  4  Com.  B.  Rep.  N.S.  704. 

Where  a  writ  has  been  issued  and  served  abroad 
under  section  18.  of  the  Common  Law  Procedure 
Act,  1852,  the  Court  will  set  aside  the  writ  and  ser- 
vice if  it  appears  that  the  cau»e  of  action  did  not 
arise  within  the  jurisdiction.  Binet  v.  Picoty  28 
Law  J.  Rep.  (n.8.)  Exch.  244 ;  4  Hurl.  &  N. 
865. 

When  the  defendant,  by  affidaTit,  states  that  the 
cause  of  action  arose  abroad,  the  plaintiff  must,  to 
support  the  writ,  distinctly  shew  such  fiscta  as,  if 
true,  would  shew  that  the  cause  of  action  arose,  or 
the  contract  was  made,  within  the  jurisdiction. 
Ibid. 
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(4)  WkenPenowdSenieectmiMtbetffecied, 

To  obtain  an  order  under  leetion  17.  of  the  Com- 
mon Law  Procedare  Act,  1852,  for  leave  to  proceed 
as  if  personal  serTioe  of  the  writ  of  summons  had 
been  effected,  it  must  be  distinctly  shewn  that  the 
defendant  is  wilfully  evading  service;  and  it  is  not 
enough  to  shew  that  he  is  abroad,  and  that  his  address 
cannot  be  found.  KUehin  v.  WiUon,  27  Law  J. 
Kep.  (ir.8.)  C.P.  253;  4  Com.  B.  Rep.  N.S.  483. 

The  affidavit  in  support  of  an  application  fur  an 
order  to  proceed  as  if  personal  service  had  been 
effected,  roust,  when  the  calls  have  not  been  made 
at  the  residence  of  the  defendant,  shew  to  the  satia- 
fection  of  the  Judge,  not  only  that  the  writ  has 
come  to  the  knowledge  of  the  defendant,  but  that 
reasonitble  efforts  have  been  made  to  ascertain  his 
residence.  Dwoub  v.  Wtt/tmaeoU^  29  Law  J.  Rep. 
(n.8.)  C.P.  150;  7  Com.  B.  Rep.  N.S.  829. 

(5)  IrrtgularUy  m. 

Service  of  a  writ  of  summons  in  a  court  of  justice 
on  a  party  attending  his  cause  is  not  irregular  or 
void.  Poole  v.  Qould,  25  Law  J.  Rep.  (m.8.)  Ezch. 
250;  1  HurL  &  N.  99. 

(6)  Ditproving, 

An  application  to  discharge  a  defendant  out  of 
custody,  on  an  affidavit  that  he  had  never  been 
served  with  process,  and  that  it  had  not  been 
brought  to  his  knowledge,  having  been  made  at 
chambers,  and  answered  by  an  affidavit  of  the 
party  who  had  made  the  common  affidavit  of  service, 
fixing  the  place  and  circumotances  of  the  supposed 
service,  the  defendant  was  allowed,  on  a  subsequent 
application  to  the  Court,  to  use  fresh  affidavits,  dis- 
proving the  supposed  service  by  shewing  a  mistake 
as  to  identity  on  the  occasion  alluded  to;  and  this 
being  clearly  shewn, — Held,  that  the  defendant  was 
entitled  to  be  discharged  without  any  terms.  Motelqf 
T.  Blahe^  28  Law  J.  Rep.  (n.s.)  Exch.  35. 

(C)  Partioulaes. 

(a)  In  ActiofU  of  Tort. 

In  an  action  of  tort  for  an  injury  to  the  person, 
as  by  careless  driving,  particulars  will  be  ordered 
as  to  the  nature  and  extent  of  the  injuries,  or  of  the 
claim  for  compensation,  on  an  affidivit  shewing 
reasonable  ground  for  the  application.  Wicks  v. 
Macnamara,  27  Law  J.  Rep.  (n.8.)  Exch.  419;  3 
Hurl.  &  N.  568. 

(5)  Further  and  Better. 

The  indorsement  on  a  writ  of  summons  was  as 
follows :  **  The  following  are  the  particulars  of  the 
plaintiff *s  claim:  5002.  for  principal  money  due 
upon  a  warrant  of  attorney  executed  by  the  defen- 
dant £  S^  wife  (before  her  marriage  with  him), 
bearing  date  the  5th  of  Febnuiry  1855;  interest 
thereon  at  the  rate  of  5^  per  cent,  per  annum  from 
the  said  20th  of  Febniary  to  the  day  of  obtaining 
judgment  in  this  cause.  The  plaintiff  will  also  seek 
to  recover  the  same  sum  of  5002.  upon  an  account 
stated  between  the  plaintiff  and  the  said  £  S*s  wife 
before  her  marriage.*'  Upon  a  Judged  order  for  a 
further  or  better  account,  with  dates  and  items  of 
the  particulars  of  the  plaintiff's  demand,  the  follow- 
ing waa  delivered:  **1855.  February  25th.  Amount 


due  to  the  plaintifF  upon  an  aocoant  itated  on  this 
date  between  the  plaintiff  and  the  defendant  E  G 
before  her  marriage  5002.  Above  are  the  further 
and  better  particulars  of  the  plaintiffls  demand  in 
this  action,  delivered  in  pursuance  of  the  order  of 
Cresswell,  JV*  &c. : — Held,  no  compliance  with  the 
order.    BayrUw^  v.  SaUHuU,  17  Com.  B.  Rep.  883. 

(D)   DBCLAftATION. 

The  rules  of  pleading  do  not  permit  a  plaintiff 
to  declare  in  one  count  for  breaking  his  close  and 
taking  his  cart,  in  a  second  for  entering  a  stable  and 
taking  his  horse  and  cart,  and  in  a  third  for  entering 
his  yard  and  taking  a  horse,  the  same  special  damage 
being  laid  in  each  count.  Mercer  v.  Stanburif^  25 
Law  J.  Rep.  (n.8.)  Exch.  316. 

Qacere — whether  the  county  court  Judge  has  juris- 
diction on  an  interpleader  application,  besides  adjudg- 
ing in  favour  of  the  claimant  as  to  the  right  to  the 
goods,  to  give  damages  for  breaking  and  entering  his 
house  or  premises,  or  for  special  damage  arising  fmoi 
the  taking  of  the  goods.  But  the  Court  will  not,  on 
motion  in  an  action  for  such  trespass,  where  it  doee 
not  appear  that  the  county  court  Judge  has  exer- 
cised such  jurisdiction,  stay  tbe  action  or  even  strike 
out  of  the  declaration  such  part  as  relates  to  the 
taking  of  the  goods,  and  the  special  damage  laid  as 
resulting  therefrom.     Ibid. 

(E)  Plia. 

(a)  IttuallePleou 

By  indenture  between  A  and  B,  it  was  covenanted 
that  A  should  at  his  own  expense  procure  a  suitable 
vessel,  and  stow  on  board  thereof  a  certain  sub- 
marine telegraphic  cable  which  was  then  at  Mordents 
Wharf,  Eabt  Greenwich,  and  rig,  fit  and  provision 
the  ship  with  all  proper  and  sufficient  masts,  Ac, 
and  provide  and  pay  competent  officers,  crew  and 
workmen  for  laying  down  the  cable,  &c.,  amd  have 
the  taid  diip  fully  equipped  in  all  reepeetg  and  ready 
for  tea,  cU  the  Nore,  on  or  before  the  15th  of  July 
then  next,  and  would  as  soon  as  the  said  ship  should 
be  ready  for  sea  at  the  Nore  as  aforesaid,  cause  the 
same  to  proceed  with  the  said  cable  on  board  to  the 
northern  coast  of  Africa,  and  with  all  convenient 
despatch  proceed  to  lay  down  the  said  cable,  and  B 
covenanted  to  pay  a  certain  sum  on  certain  specified 
days,  &c.  In  an  action  by  A  against  B  for  breach 
of  the  covenants  contained  in  this  indenture»  the 
declaration  contained  specific  averments  of  the  per- 
formance or  readiness  by  A  to  perform  all  the  stipu- 
lations on  his  part,  except  the  ship's  being  at  the 
Nore  ready  for  sea  by  the  15th  of  July ;  and  it  alMi 
contained  a  general  averment  of  performance  of  all 
things  on  his  part  to  be  performed  to  entitle  him  to 
a  performance  of  the  covenants  on  the  part  of  the 
defendant  The  defendant  (being  under  terms  to 
plead  issuably)  pleaded  several  pleas,  traversing  every 
material  allegation  in  the  declaration,  amongvt  others, 
sixthly,  **  that  the  plaintiff  did  not  have  such  ship 
or  vessel,  &c.  fully  equipped  in  all  respects  accord- 
ing to  the  terms  and  conditions  of  the  said  inden- 
ture, and  ready  for  sea,  at  the  Nore,  on  or  before 
the  15th  of  July  1855,  according  to  the  said  inden- 
ture." The  plaintiff  having  signed  judgment,  on  the 
ground  that  some  of  the  pleas  were  not  issuable,  the 
Court  held,  that  the  sixth  plea  was  clearly  not  an 
isbuuble  plea;  but  some  of  the  other  pleas  presenting 
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a  mibitantial  deicnce,  they  set  mide  the  judgmenty 
upon  terms.  RoiberU  ▼.  BrtU,  17  Com.  B.  Bep. 
684. 

Judgment  having  been  ligned  on  the  ground  that 
a  plea  was  not  issuable,  the  Court  set  aside  the  judg- 
ment only  upon  the  terms  of  the  defendant  bringing 
the  amount  claimed  into  court.  Simian  t.  MiiUr, 
1  Com.  B.  Rep.  N.S.  686. 

(6)  Several  Maiten, 

In  an  action  against  a  joint-stock  insurance  com- 
pany, on  a  deed  of  annuity  granted  by  three  direc- 
tors of  the  company,  the  defendants  were  allowed 
t(i  plead,  along  with  wm  est  factum^  two  special 
pleas,  the  abstract  of  one  of  which  was,  **  that  the 
deed  was  invalid  under  the  29th  section  of  the  Joint- 
Stock  Companies  Registration  Act "  (7  &  8  Vict, 
e.  110),  the  plea  shewing  it  was  one  in  which 
directors  were  interested,  and  that  it  had  not  been 
confirmed  at  any  meeting  of  the  shareholders'*;  and 
the  abstract  of  the  other  being,  **  that  the  directors 
in  making  the  deed  had  no  power  to  bind  the  com- 
pany; that  it  was  in  excess  of  their  authority,  and 
to  the  prejudice  of  their  shareholders;  and  that  the 
plaintiff  knew  this  when  he  took  it/*  But  an  affi- 
davit was  required.  CwrteU  ▼.  tkt  Anchor  Auwr, 
Co.,  27  Law  J.  Rep.  (n.b.)  Exch.  14;  2  Hurl.  & 
N.  .587. 

The  80th  and  81st  sections  of  the  Common  Law 
Procedure  Act,  1852,  as  to  pleading  several  matten, 
and  pleading  and  demurring  together,  apply  to 
actions  of  quort  impedit.  Marthall  v.  the  Bts&op 
cfExder,  28  Law  J.  Rep.  (n.s.)  C.P.  300;  6  Com. 
B.  Rep.  N.S.  716. 

A  plea  of  payment  of  money  into  court  will  not 
be  allowed  together  with  pleas  denying  or  justifying 
the  whole  cause  of  action  in  respect  of  which  the 
payment  is  pleaded:  even  on  the  terms  of  the 
defendant  consenting,  if  plaintiff  accept  the  money, 
to  withdraw  the  other  pleas  and  suffer  judgment, 
although  the  complaint  in  the  declaration  appear  to 
be  oppressively  multifarious.  Qi»Ue  v.  Lord  Hoi- 
Uvttd,  7  E.  &  B.  336. 

To  an  action  for  goods  sold  and  deliyered,  &c.  the 
defendant  was  allowed  to  plead,  first,  never  in- 
debted; secondly,  payment;  thirdly,  that  the  goods 
were  exciseable  liquors,  to  wit,  wine,  sold  by  retail, 
to  be  consumed  by  the  defendant  and  others  on  the 
plaintiff^  premises,  she  not  being  licensed;  fourthly, 
that  the  goods  were  wines  and  suppers  supplied  to 
the  defendant  in  a  brolhel  kept  by  the  plaintiff,  for 
the  purpose  of  being  consumed  there  by  the  defen- 
dant and  divers  prostitutes  in  a  debauch,  to  incite 
them  to  riotous,  disorderly  and  immoral  conduct. 
But  this  Court  refused  to  allow  the  defendant  to 
plead,  together  with  the  above  pleas,  that  he  was 
entirely  deprived  of  understanding  by  intoxication 
when  he  made  the  contracts,  as  the  plaintiff  well 
knew,  and  that  the  goods  were  liquors  supplied  to 
increase  his  intoxication,  and  that  he  derived  no 
benefit  from  them.  Hamilton  v.  Grainger,  5  Hurl. 
A  N.  40. 

In  an  action  on  a  contract,  a  special  plea  of  pay- 
ment into  court  in  respect  of  the  breach  of  a  con- 
tract set  out  in  the  plea,  and  varying  from  that 
stated  in  the  declaration,  cannot  be  pleaded  together 
with  pleas  in  bar  of  the  action.  Mart  v.  Dewny, 
1  Hurl.  &  N,  609. 


Declaration,  on  an  indenture  of  iMigmn— t  of 
oertain  leasehold  messuages,  by  way  of  mortgage  to 
secure  1,5002.,  containing  covenants  that  the  defen- 
dant would,  during  the  continuance  of  the  terms  and 
while  the  1,500L  ^ould  be  unpaid,  or  until  the  mea- 
Buages  should  be  sold  under  the  power  in  the  indea- 
ture  contained,  pay  the  rents  and  observe  the  cov»- 
nants  contained  in  the  leases  on  the  lessees'  part  to 
be  performed,  and  keep  the  premises  insured  from 
loss  by  fire,  &c.  The  covenants  in  the  leases  wen^ 
that  the  lessees  should  repair,  A.c.  Breaches,  that 
defendant  did  not  pay  the  rents  or  perform  tho 
covenants,  bnt  made  default  in  repairing  and  in- 
suring. The  Court  refused  to  permit  the  defendant 
to  plead  that  the  cause  of  action  accrued  before  tho 
defendant  became  bankrupt,  together  with  a  plea, 
on  equitable  grounds,  that  the  defendaot  did  what 
was  complaiuMl  of  by  the  plaintiff  Is  licence.  QrtU 
T.TFeM,  5HurI.  abN.699. 

(c)  Smbarramng  Plea, 

Motion  to  strike  out  embarrassing  pleas,  i^wis- 
tain  V.  Chamberlain,  18  Com.  B.  Rep.  660. 

(F)  Plkadino  and  Dbmur&iho  togbthdu 

[See  ante,  (E)  (&),  Marshall  v.  the  Biehop  of 

Exeter.] 

The  plea  of  finaud  in  the  usual  form,  to  the  com- 
mon counts  for  goods  sold,  Ac.  is  good,  and  leave 
was  refused  to  reply  and  demur.  LawUm  v.  iSXawn^ 

27  Law  J.  Rep.  (h.s.)  Exch.  141. 

(G)   DSMDRBSa. 

Where  there  is  a  demurrer  to  a  declaration,  and 
there  are  also  demurrers  to  the  pleas  pleaded  to  thai 
declaration,  the  plaintiff^  counsel  begins  the  argu- 
ment. The  Mayor,  dx.  of  BlaMwm  ▼.  Parknuon^ 

28  Law  J.  Rep.  (n.8.)  M.C.  7;  1  £.  &  E.  71. 
Where  there  are  cross-demurrers  the  plaintiff^ 

counsel  begins.  Barker  v.  the  Midland  RaU.  O0.9 
25  Law  J.  Rep.  (n.s.)  C.P.  184;  18  Com.  B. 
Rep.  46. 

'The  defendant's  attorney  having  delivered  all  tho 
demurrei>books,  upon  the  plaintiffs  default,  the 
Court  refused  to  allow  the  plaintiff^s  counsel  to  be 
heard,  or  (his  attorney  not  being  at  hand  to  pay  for 
the  books)  to  postpone  the  argument.  Simimone  J% 
Siygen,  1  Com.  B.  Rep.  N.S.  583. 

(H)  Notice  to  admit. 

A  notice  to  admit  documents  pursuant  to  the 
Common  Law  Procedure  Act,  1852,  section  117, 
called  on  the  defendant  to  admit  the  authority  by 
which  the  documents  were  written : — Held,  that  the 
party  called  on  to  make  the  admissions  had  a  right 
to  reject  the  whole,  and  having  done  so,  and  a  ver- 
dict having  been  obtained  by  the  defendant,  the 
Slaintiffs,  who  proved  these  documents  at  the  trial, 
ad  no  right  to  the  costs  of  such  proof  under  the 
section  in  question.  Each  admission  sought  is  to  be 
treated  as  a  separate  part  of  the  notice.  The  Oab- 
ford,  Worcuter  and  Wolverhampton  Rail.  Co.  v, 
Scvdamore,  Secretary  of  the  Mhymney  Iron  Co.,  1 
Hurl.  &  N.  666. 

(1)  Intebrooatoribs. 

The  Court  will  order  a  plaintiff,  though  a  foreigner 
resident  abroad,  to  answer  interrogatories^  under  tb« 
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Common  Law  Prooednre  Act,  1854.  PM  v.  ybwy, 
25  Law  J.  Bep.  (n.b.)  Q.a  23. 

Under  section  51.  of  the  Common  Law  Pro- 
cedure Act,  1854,  either  party  to  an  action  maj  by 
interrogatories  inquire  into  matters  that  are  common 
to  the  case  of  both  parties,  though  the  answers 
sought  may  disclose  the  case  relicMl  upon  by  the 
party  interrogated.  But  one  party  cannot  inter- 
rogate as  to  matters  that  relate  exclusively  to  the 
case  of  his  opponent  WhaUley  ▼.  Chrav/ford,  and 
Coarew  v.  Dwri/n,  25  Law  J.  Rep.  (n.b.)  Q.JB.  163  ; 
5  £.  &  B.  709. 

Where  a  case  is  brought  within  the  statute,  the 
Court  is  bound  to  grant  an  application  for  leave  to 
exhibit  interrogatories.     Ibid. 

After  an  application  at  chambers  it  cannot  be 
objected  that  the  affidavit  used  in  support  of  it  is 
not  made  by  the  attorney.     Ibid. 

The  costs  of  the  proceedings  under  the  Common 
Law  Procedure  Act,  1854,  bo3i  of  an  examination 
upon  interrogatories  and  of  an  inspection,  are  in  the 
discretion  of  the  Judge  making  the  necessary  orders, 
and  where  the  orders  are  silent  as  to  costs,  the  party 
on  whose  application  they  were  made,  afterwards 
becoming  entitled  to  the  costs  of  the  cause,  has  no 
right  to  the  costs  of  such  proceedings.  SmUh  v.  the 
Great  Watem  Rail.  Co,^  26  Law  J.  Rep.  (k.8.) 
Q.B.  279;  6£.  &  B.  405. 

The  filst  section  of  the  Common  Law  Procedure 
Act,  1854,  applies  to  actions  of  ejectment.  To  a 
motion  for  leave  to  deliver  interrogatories,  it  is 
no  answer  that  they  are  such  as  the  party  would  be 
privileged  ih>m  answering :  that  objection  must  be 
made  when  the  party  is  called  upon  to  answer  the 
interrogatories  on  oath.  CfkaUr  v.  Wortley,  25 
Law  J.  Rep.  (a.8.)C.P.  117;  17  Com.  B.  Rep.  410. 

Qwjcre — whether,  the  action  being  ejectment  to 
enforce  a  forfeiture,  if  the  interrogatories  tend  to 
disclose  a  forfeiture  of  the  estate  of  the  party  inter- 
rogated, he  would  be  privileged  from  answering? 
Ibid. 

A  plaintiff  will  be  allowed  to  deliver  interroga- 
tories after  plea  without  a  special  affidavit.  James 
V.  Bamei,  25  Law  J.  Rep.  (n.b.)  C.P.  182  -,  17 
Com.  B.  Rep.  596. 

In  an  action  for  infringement  of  a  patent,  where 
the  defendants  did  not  deny  the  infringement,  it  was 
held  no  ground  for  their  refusing  to  answer  inter- 
rogatories, that  the  answers  would  expose  persons  to 
whom  they  had  sold  the  patented  articles  to  actions. 
TeUey  v.  Boston,  25  Law  J.  Rep.  (n.s.)  C.P.  293; 
18  Ck>m.  B.  Rep.  648. 

The  intention  of  the  5l8t  section  of  the  Common 
Law  Procedure  Act,  1854,  in  permitting  parties  to 
deliver  interrogatories  to  their  adversaries,  was  to 
prevent  the  necessity  of  going  to  a  Court  of  equity; 
and  its  provisions  are  applicable  when  either  party 
to  an  action  has  a  specific  case  which  he  wishes  to 
set  up,  and  some  of  the  materiak  for  making  it  out 
are  in  the  possession  of  his  adversary,  but  not  when 
his  object  is  to  discover  how  hia  adversary  is  going 
to  shape  his  case,  or  to  see  whether  there  are  any 
defects  in  it,  or  to  fish  for  a  defence.  Mo(/r  v. 
Jtoberts,  26  Law  J.  Rep.  (ff.S.)  C.P.  246;  2  Com. 
B.  Rep.  N.S.  671. 

Interrogatories,  too,  which  are  put  for  the  purpose 
of  contradicting  a  written  instrument  are  iuadmis- 
fihle.    Ibid* 


The  Court  will,  on  a  rule  to  allow  a  party  to 
exhibit  interrogatories,  determine  any  question  ot 
principle  as  to  the  right  to  exhibit  them,  but  will 
leave  the  particular  form  of  them  to  be  settled  at 
chambers.  Zar\fi  y.  Thornton^  26  Law  J.  Rep.(!r.8.) 
Exch.  214. 

In  an  action  on  a  policy  of  insurance,  on  a  cargo 
of  wheat,  claiming  for  a  total  loss,  the  pleas  denying 
the  policy,  the  interest,  the  loading  and  the  loaa, 
and  also  setting  up  an  unreasonable  delay  in  sailing, 
interrogatories  were  allowed,  which  went  to  support 
the  latter  plea,  and  also  such  as  were  directed  to  the 
question  of  damage ;  but  not  such  as  were  merely 
calculated  to  disclose  the  case  which  the  plaintiff 
would  have  to  prove  on  the  pleas  in  denial.     Ibid. 

The  jurisdiction  of  the  Court  under  section  58.  of 
the  Common  Law  Procedure  Act,  1854,  in  case  of 
omission  without  just  cause  to  answer  sufficiently 
written  interrogatories  under  section  51.  to  direct  an 
oral  examination  of  the  interrogated  party,  as  it  is  a 
jurisdiction  to  be  exercised  at  Uie  discretion  of  the 
Court,  will  be  exercised  with  caution,  and  with  a 
due  regard  to  the  nature  and  circumstances  of  the 
action;  and,  qwere,  whether,  where  upon  the  an- 
swers given  to  the  written  interrogatories,  it  is 
extremely  doubtftil  in  Uw  whether  the  defendant  is 
liable  to  be  sued  at  all,  the  application  will  be  acceded 
to  ;  but  in  such  a  case,  at  all  events,  it  will  not  be 
granted,  where  there  is  no  affidavit  in  support  of  the 
application,  even  although  the  objection  is  not  raised 
by  the  opposite  party.  Sw^ft  v.  Nun,  26  Law  J. 
Rep.  (N.s.)  Exch.  865. 

Thus,  where  the  defendant  was  sued  as  admiata- 
trator,  and  answered  to  written  interrogatories  that 
he  had  not  taken  out  administration  in  this  country, 
nor  administered  nor  intermeddled  with  any  of  the 
e^scts  in  this  country,  the  Court  refused  a  rule  that 
the  defendants  should  be  orally  examined,  there 
being  no  affidavit  in  support  of  the  application; 
although  the  plaintiff  shewed  cause  in  the  first 
instance,  and  waived  the  objection.     Ibid. 

Where  a  party  to  whom  interrogatories  have  been 
allowed  to  be  administered  under  the  Common  Law 
Procedure  Act  of  1854,  sect.  51,  has  neglected  to 
answer  at  all,  without  just  cause,  it  may  be  ad- 
missible to  apply  for  an  order,  under  section  53, 
for  his  oral  examination,  instead  of  proceeding  by 
way  of  attachment  for  contempt;  at  all  events,  where 
there  is  a  question  whether  by  reason  of  illness  or  on 
account  of  co-parties  to  the  suit  having  sufficienUy 
answered,  or  otherwise,  the  neglect  is  not  altogether 
without  "just  cause,*'  and  certainly  is  not  wilful  or 
contumacious  in  the  sense  of  a  defiance  of  the  autho- 
rity of  the  Court  But  the  rule  for  an  oral  examina- 
tion is  only  nUi  in  the  first  instance.  Turk  v.  Sffne, 
27  Law  J.  Rep.  (n.s.)  Exch.  54. 

Interrogatories  must  be  confined,  aa  closely  as 
possible,  to  the  matter  in  controversy  between  the 
parties;  and  if  altogether  too  laige,  and  travelling 
mto  irrelevant  matter,  they  will  not  be  moulded,  but 
entirely  disallowed.  Thus,  where  the  defendant  was 
sued  as  acceptor  of  a  bill,  accepted  by  his  partner  in 
the  name  of  the  firm,  but,  as  the  defendant  alleged, 
for  private  purposes,  and  without  authority,  interro- 
gatories, not  directed  to  the  particular  bill,  but  enter- 
ing generally  into  the  transactions  between  the 
parties,  and  which  two  Judges  had  already  refused 
to  allow,  were  entirely  disallowed.    Robaon  v.  Cooke, 
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otOrawlejff  27  Law  J.  Bep.  (n.s.)  Ezch.  151;  2 
Hurl,  at  N.  766. 

Where  an  order  haa  been  made  that  a  party  to  a 
suit,  a  foreigner,  shall  answer  interrogatories,  and 
there  has  been  no  answer,  but  it  does  not  appear  that 
the  party  was  in  this  country  when  the  order  was 
made,  it  being  doubtful  whether  he  is  in  contempt, 
a  rule  for  an  attachment  will  not  be  granted.  Von 
ffoff  V.  Eoenter,  27  Law  J.  Rep.  (n.s.)  Exch.  299. 

The  right  to  interrogate  under  the  51  at  section  of 
the  Common  Law  Procedure  Act,  1854,  being  go- 
verned by  the  same  rules  as  the  right  to  file  a  bill  for 
a  discovery  in  a  court  of  equity,  the  right  to  discovery 
is  limited  to  those  matters  which  bear  upon  the  case 
of  the  party  seeking  the  discovery,  and  such  right  is 
one  depending  upon  the  answer  of  the  party  that  he 
has  such  deeds  or  documents  as  are  referred  to,  in  his 
possession,  and  if  he  denies  having  possession  of  them, 
his  denial  is  conclusive,  and  the  right  cannot  exist. 
Adami  v.  Lloyd,  27  Law  J.  Rep.  (v.8.)  £zch.  499; 
3  Hurl.  &  N.  350. 

Written  interrogatories  were  allowed  to  be  deli- 
vered under  the  Common  Law  Procedure  Act,  1854, 
asking  a  defendant,  whom  it  was  sought  to  make 
liable  as  a  shareholder  of  a  company,  whether  he  had 
subscribed  to  the  undertaking  of  the  company,  and 
whether  he  had  executed  the  subscription  contract 
(such  document  not  being  forthcoming),  there  being 
however,  apri/ndfacie  case  established  that-  it  was 
lost;  but  the  Court  ordered  that  the  answers  should 
not  be  used  unless  such  loss  should  be  proved  at  the 
trial  to  the  satisfaction  of  the  Judge.  The  Wolver- 
hampton New  Waterworks  Company  v.  jffawkrford, 
28  Law  J.  Rep.  (r.8.)  C.P.  198;  5  Com.  B.  Rep. 
N.S.  703. 

The  Court  also  allowed  an  interrogatory,  asking 
the  defendant  whether  he  had  received  from  a  certain 
person  *^any  writing  relating  to  his  becoming  a  share- 
holder," such  descnption  of  the  writing  being  no  more 
than  requisite  for  identifying  it.     Ibid. 

Interrogatories  under  the  Common  Law  Procedure 
Act,  1854,  section  51,  may  be  administered  to  the 
public  officer  of  a  banking  company,  suing  in  the 
name  of  the  company.  M*Kewen  v.  RoU^  28  Law  J. 
Rep.  (N.8.)  Exch.  380;  4  Hurl.  &  N.  738. 

Where  a  party  has  substantially  answered  inter- 
rogatories delivered  to  him,  but  there  are  defects  or 
flaws  in  any  of  his  answers,  which  render  them  for- 
mally insufficient,  but  which  the  Court  has  no  reason 
to  think  were  intentional,  the  proper  course  is  to 
apply  to  have  them  amended  at  chambers;  and  a 
rule  for  his  oral  examination  will  be  discharged,  and 
the  costs  will  be  made  his  costs  in  the  cause.  Bender 
▼.  ZUMMrma^f  29  Law  J.  Rep.  (n.s.)  Exch.  244. 

Where  a  party  ordered  to  answer  interrogatories 
has  not  done  so  in  due  time,  but  the  Court  sees  that 
(although  there  is  in  strictness  no  sufficient  excuse) 
there  has  been  no  intention  to  disobey  the  Court,  and 
the  answers  are  ready  for  delivery,  a  rule  for  an 
attachment  will  not  be  made  absolute,  and  the  Court 
may,  in  its  discretion,  make  the  costs  of  the  rule 
costs  in  the  cause.  Windle  v.  Lane,  29  Law  J.  Rep. 
(ff.s.)  Exch.  245. 

When  a  defendant  has  been  ordered  to  answer 
interrogatories  in  support  of  the  plaintiif 's  right  of 
action,  he  cannot  excuse  himself  from  answering  by 
swearing  to  some  matter  of  fact  which  involves  the 
existence  of  the  right  of  action;  for  that  is  the  yery 


qucaHon  to  be  tried  upon  tbe  whole  of  the  evidanee^ 
and,  inter  alia,  upon  his  answers  to  the  interrogato- 
ries. Oeary  v.  Buxton,  29  Law  J.  Rep.  (m.b.)  Exch. 
280. 

Therefore,  where  a  plaintiff  sued  for  money  had 
and  received,  being  the  prooeeda  of  goods  of  hi8,aent 
to  the  defendant,  and  had  been  allowed  to  inter- 
rogate the  defendant  as  to  his  sales  of  the  goods 
(especially  as  to  the  purchasers  and  the  prioea),  the 
plaintifTs  case  being,  that  they  were  sold  on  bis 
account;  and  the  defendant  had  excused  himself 
from  answering,  on  the  ground  that  be  had  himself 
purchased  the  goods  of  the  plaintiff,  so  that  tbe  sales 
were  on  his  own  account,  and  that,  therefore,  be  was 
not  bound  to  answer,-^Held,  that  the  excuse  was 
insufficient;  that  he  was  bound  to  answer;  and  that 
unless  he  did  so  he  would  be  liable  to  attachment 
for  not  answering.     Ibid. 

The  party  applying  for  leave  to  deliver  interroga- 
tories under  the  Common  Law  Procedure  Act,  18.54, 
(17  &  18  Vict.  c.  125.  s.  51),  must  shew  the  nature 
of  his  case  so  far  as  to  enable  the  Judge  or  the  Court 
to  form  an  opinion  on  the  propriety  of  the  proposed 
interrogatories.  Where  the  plaintiff  seeks  to  deliver 
interrogatories  before  declaring,  he  must  for  this 
purpose  do  more  than  produce  an  affidavit  in  the 
terms  prescribed  by  section  52.  Croomea  v.  MoT' 
rieon,  5  E.  &  B.  984. 

SenMe — that  the  answers  to  interrogatories  under 
the  Common  Law  Procedure  Act,  1854  (17  &  18 
Vict  c.  125.)  s.  52, ought  not  to  be  general,  but  should 
answer,  or  assign  reasons  for  refusing  to  answer,  each 
interrogatory  specifically.  Cheiter  v.  Wofiley,  18 
Com.  B.  Rep.  239. 

Tbe  Court  will  not  allow  interrogatories  under  tbe 
5liit  section  of  the  Common  Law  Procedure  Act, 
1854  (17  &  18  Vict.  c.  125),  for  the  purpose  of  obtain- 
ing from  the  plaintiff  information  which  the  defen* 
dant  has  th*^  means  of  obtaining  from  his  own  agents. 
Bird  V.  Mahy,  1  Com.  B.  Rep.  N^.  308. 

(K)  Trial. 

(a)  Notice  of  Trial. 

A  notice  of  trial  originally  dated  the  2nd  of  April 
18o6,  was  given  for  the  first  sittings  **  in  next  Easter 
term.**  It  was  afterwards  altered  by  dating  it  on  the 
1 8th  of  April,  and  making  it  a  notice  for  Uie  second 
sittings  **in  next  Easter  term": — Held,  that  it  was 
a  good  notice  for  Easter  term,  1856. — BentkaU  v. 
Weti  (I)  overruled.  Penn  v.  Green,  25  Law  J.  Rep. 
(N.S.)  Q.B.  353;  6  E.  &  B.  656. 

(6)  Proceedings  at  the  Trial. 

(1)  Undefended  Cause. 

Where  the  defendant  has  appeared  by  attorney, 
and  has  not  regularly  displaced  him,  noiice  to  such 
attorney,  after  an  intimation  from  him  that  he  has 
no  instructions  to  defend  the  action,  that  it  will  be 
taken  as  an  undefended  case,  will,  if  there  is  time 
for  counter  notice  of  an  intention  to  defend,  wairant 
the  plaintiff  in  taking  the  case  as  undefended,  al- 
though out  of  its  order,  on  the  morning  of  the  day 
after  the  opening  of  the  commiasion.  Lett  v.  Watkins, 
27  Law  J.  Rep.  (n.s.)  Exch.  319. 

(2)  Beserving  Points. 

A  Judge  at  Nisi  Prius,  holding  a  document  ad- 
missible which  has  been  objected  to  for  insufficiency 
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of  stamp,  ought  not,  rince  the  Common  Law  Proce- 
dure Act,  1 854,  to  reflerve  the  question  of  sufficiency 
for  the  Court  Siordet  y.  KuceSnski,  25  Lav  J.  Rep. 
(n.8.)  C.P.  2;  17  Com.  B.  Rep.  251. 

(3)  Addresiinff  the  Jury, 

[Hodge  t.  Acraman^  11  Ezch.  Rep.  214;  7 
Law  J.  Dig.  566.] 

(c)  Postponing. 

The  Court  will  not  at  the  instance  of  a  defendant 
postpone  the  trial  of  a  cause,  on  the  ground  of  the 
absence  of  a  material  and  necessary  witness,  where 
the  witness  is  a  captain  in  the  service  of  the  defendant, 
and  the  defendant  has  been  guilty  of  laches  in  ab- 
staining from  securing  the  testimony  of  the  witness 
when  within  his  power.  Wright  t.  M*Qufie,  4  Com. 
B.  Rep.  441. 

(d)  Verdict. 

On  a  trial,  where  the  issue  was  on  defendant  who 
accordingly  began,  plaintiff,  at  the  end  of  defendant's 
case,  claimed  a  verdict  on  the  ground  that  there 
was  not  evidence  to  support  the  issue  for  the  defen- 
dant. The  Judge  refused  to  direct  a  verdict,  but 
gave  plaintiff  leave  to  move  to  enter  one.  The  plain- 
tiff then  called  evidence;  and,  on  the  evidence  which 
followed,  the  issue  for  the  defendant  was  proved  : — 
Held,  that  the  plaintiff  was  not  entitled  to  enter  a 
verdict  on  the  ground  that  there  was  no  proof  for  the 
defendant  at  the  close  of  the  defendant's  original  case. 
AUm  V.  Cory,  7  E.  &  B.  463. 

(e)  By  Jvdgt  vnthout  a  Jury. 

[Boyhy.  Wieemtm,  11  £xch.Rep.360;  7  Law  J. 
Dig.  567.] 

The  parties  to  an  action  having  verbally  consented 
to  try  issues  of  fSfict  before  a  Judge  without  a  jury, 
and  both  parties  having  appeared  and  tried  before  a 
Judge  who  decided  the  issues,  it  wns  held  not  to  be 
competent  to  either  party  to  object  to  the  proceed- 
ings on  the  ground  that  there  had  been  no  consent 
in  writing,  nor  any  order  of  the  Court  or  a  Judge 
allowing  such  trial,  pursuant  to  the  17  &  18  Vict. 
c.  125.  B.  1.  Andrews  v.  Elliott^  25  Law  J.  Rep. 
(N8.}Q.B.  1;  5E.^tcB.  502. 

(/)  Proceedings  where  Plaintiff  neglects  to  try. 

Where  a  plaintilT  has  proceeded  at  law  and  in 
equity,  and  has  elected  to  proceed  in  equity  after 
issue  joined  in  the  action,  the  defendant  may,  under 
the  10 1st  section  of  the  Common  Law  Procedure 
Act,  1 852,  give  notice  to  the  plaintiff  to  bring  the 
issue  on  to  be  tried;  and  if  the  plaintiff  neglects  to 
do  so,  the  deffndant  may  enter  a  suggestion  on  the 
record,  and  sign  judgment  for  his  costs.  Mortimore 
V.  Soares,  28  Law  J.  Rep.  (n.b.)  Q.B.  133-,  1  £.  & 
£.  399. 

(L)  SuoaBSTiov  09  TBI  Roll. 

In  an  action  in  formd  pauperis^  the  plaintiff,  in 
1 854,  recovered  a  verdict,  with  150/.  damsges.  Upon 
taxation,  the  Master  refused  to  allow  lees  to  her 
counsel  or  remuneration  to  her  attorney,  and  such 
refusal  was  confirmed  by  the  Court : — Held,  upon  an 
application  by  the  plaintiff  for  the  entry  of  a  sugges- 
tion upon  the  roll,  for  the  purpose  of  having  the 
judgment  considered  by  a  Court  of  error,  that  this 


was  not  a  case  in  which  the  Court  of  error  could  inter- 
fere, and  that  no  such  suggestion  ought  to  be  entered. 
DooUfy  V.  ihe  Qreat  Northern  JRaU.  Co.^  29  Law  J. 
Rep.  (v.8.)  Q.B.  83. 

(M)  Nbw  Trial. 

[See  Insurahci,  i.  (E).] 

The  affidavit  of  a  juryman  to  the  effect  that  he 
would  not  have  agreed  to  the  answers  given  by  the 
foreman  of  the  jury  to  the  Court  if  he  had  known 
they  would  have  entitled  the  plaintiff  to  a  verdict, 
— Held,  if  admissible,  no  ground  for  disturbing  the 
verdict.  Raphctd  v.  the  Bank  of  England,  25  Law 
J.  Rep.  (n.8.)  C.P.  88;  17  Com.  B.  Rep.  161. 

To  entitle  a  party  to  a  new  trial  on  the  ground  of 
the  rejection  of  evidence,  it  must  appear  not  merely 
that  it  was  offered  and  not  received,  but  that  the 
Judge  was  given  to  understand  that  its  reception  was 
pressed,  and  that  he  deliberately  rejected  it.  WhitO" 
AOKse  V.  Hemmant,  27  Law  J.  Rep.  (n.b.)  Exch. 
295. 

SemJtle — that  if  a  document  has  been  rejected  as 
not  being  evidence,  a  new  trial  will  not  be  refused 
merely  because  it  is  not  duly  stamped  (especially  if 
the  point  is  doubtful),  supposing  it  is  possible  to  re- 
move that  objection  by  stamping  it  at  the  trial,  under 
the  Common  Law  Procedure  Act,  1854,  section  27, 
for  the  party  might,  at  a  second  trial,  elect  so  to 
remove  the  objection.    Ibid. 

On  a  rule  for  a  new  trial,  on  the  ground  of  rejec- 
tion of  evidence,  the  affidavit  in  answer  alleging  that 
it  was  withdrawn  and  not  rejected,  an  affidavit  in 
reply,  stating  how  it  came  to  be  withdrawn,  is  not 
receivable,  as  stating  new  matter  arising  out  of  the 
affidavit  in  answer.    Ibid. 

Where  the  jury  on  a  writ  of  inquiry,  after  having 
retired,  covertly  procured  victuals  and  liquor,  the 
Court  ordered  a  new  trial,  on  the  ground  of  miscon- 
duct on  the  part  of  the  jury.  Cooksey  v.  Haynes, 
27  Law  J.  Rep.  (n.8.)  Exch.  371. 

Where  a  juryman,  who  might  have  been  challenged 
on  the  ground  of  interest,  had  served,  a  new  trial 
was  refused,  there  being  no  evidence  of  misconduct, 
injustice,  or  contrivance.  Williams  v.  the  Qreat 
Western  Bail.  Co.,  28  Law  J.  Rep.  (n.s.)  Excb.  2 ; 
3  Hurl.  &  N.  869. 

At  the  Sittings  after  Term  in  London,  a  cause  was 
entered  in  the  list  of  causes  for  trial  in  the  second 
Court  of  Nisi  Prius.  Notice  was  given  in  that  court, 
during  the  temporary  absence  of  the  defendant  (who 
appeared  in  person),  that  it  would  be  taken  in  the 
fint  Court,  and,  after  some  interval  of  time,  it  whs 
accordingly  there  called  on,  and  (the  defendant  not 
appearing)  was  Uktn  as  undefended.  It  did  not 
appear  that  the  defendant  had  been  called  in  the 
second  Court  The  Court  (granted  a  new  trial.  Cook 
V.  Beardsall,  29  Law  J.  Rep.  (n.8.)  Exch.  85. 

After  a  verdict  of  not  guilty,  upon  an  indictment 
for  obstructing  a  highway,  the  Court  will  not  grant  a 
newtrial  upon  the  ground  that  the  verdict  was  against 
the  weight  of  evidence.  The  Queen  v.  Johnson,  29 
Law  J.  Rep.  (n.s.)  M.C.  183. 

A  verdict  in  t-jectment  having  been  taken  for  the 
plaintiff  by  consent,  subject  to  a  special  case,  and  a 
long  period  having  elapsed  without  the  plaintiff 
delivering  a  ca.«e,  the  Court,  notwithstanding  the 
alleged  insolvency  of  the  defendants  (a  corporation)^ 
and  notwithstanding  proceedings  in  equity  were  pencU 
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ing  M  to  the  property,  made  absolute  a  rale  to  aet 
aside  the  verdict,  and  for  a  new  trial,  unlen  within 
a  certain  time  the  plaintiff  delivered  a  caie.  Sejfmow 
V.  ihe  Corporation  of  Brecon,  29  Law  J.  Rep.  (v.s.) 
Excb.  296. 

A  held  a  farm  as  tenant  from  year  to  year,  upon 
a  written  agreement  by  which  it  was  stipulated, 
amongst  other  things,  that  he  should  cultivate  the 
fiuin  **  in  the  same  way  and  manner,  or  as  near  thereto 
aa  circumstances  would  admit  of,  as  H  Parsons  (the 
outgoing  tenant)  had  used  and  cultivated  the  seme 
during  bis  occupation  thereof,  and  in  all  events  ac- 
cording to  the  rules  of  good  husbandry  used  and 
accustomed  in  the  neiglibourhood.^  In  an  action 
against  A,  alleging  for  breach,  amongst  others,  the 
cutting  and  carrying  away  of  ash-poles, — such  user 
not  being  as  near  to  the  way  and  manner  in  which 
Parsons  used  and  cultivated  the  farm  as  drcum- 
stances  admitted,  and  being  contrary  to  the  rules 
of  good  husbandry  used  and  accustomed  in  the  neigh- 
bourhood,— it  appeared  that  the  poles  in  question 
consisted  of  shoots  growing  from  old  stools,  which 
were  seasonable  and  fit  for  cutting  about  every  seven- 
teen or  eighteen  years;  that,  by  invariable  custom, 
they  belonged  to  the  landlord,  in  the  absence  of  a 
special  agreement  to  the  contrary ;  that,  whilst  Par- 
sons held  the  farm,  these  poles  had  never  been  in  a 
fit  state  for  cutting;  that  two  tenants  who  had  pre- 
ceded Parsons  in  the  occupation  of  the  farm  had  cut 
and  sold  them  aa  crops ;  and  that  A  had,  whilst  he 
occupied,  paid  the  rates  for  the  whole  ftam,  including 
the  wood  or  spinney  in  which  the  poles  grew.  The 
Judge  having  omitted  to  leave  to  the  juiy  upon 
what  terms  Parsons  had  held  the  fiirm, — the  Court 
granted  a  new  trial.  Mood  v.  Kendall,  17  Com.  B. 
Rep.  260. 

In  an  action  on  a  promissory  note,  by  indorsee 
against  maker,  the  defendant  pleaded  that  he  was 
induced  to  mdie  the  note  by  the  fraud  of  the  payee, 
and  that  it  was  indorsed  by  the  payee  to  the  plaintiff 
without  consideration,  and  that  the  plaintiff  sued 
thereon  as  trustee.  The  defendant  having  closed  his 
case,  the  Judge  told  the  jury  that  there  was  no 
evidence  to  sustain  the  plea.  The  jury,  however, 
returned  a  verdict  for  the  defendant: — The  Court 
granted  a  new  trial,  without  examining  whether  the 
direction  of  the  Judge  was  right  or  wrong.  Wood 
T.  Oox,  17  Com.  B.  Rep.  280. 

A  rule  for  a  new  trial  in  a  cause  tried  before  the 
sheriff  cannot  in  any  case  be  drawn  up  unless  there 
be  an  affidavit  verifying  thesheriff'k  notes,  produced 
within  the  time  allowed  for  moving.  SantS  v.  ffiekt, 
17  Com.  B.  Rep.  528. 

A,  as  agent  of  B,  sold  a  mare  to  C,  and,  having 
no  express  authority  from  B  to  warrant  her,  refused 
to  do  so,  but,  at  the  time  of  the  sale,  told  C  that, 
"if  the  mare  was  not  all  right,  she  was  not  his.**  C 
thereupon  paid  the  price,  which  was  received  by  B. 
The  mare  proving  unsound,  C  returned  her  to  A, 
and  sued  B  in  the  county  court  for  a  return  of  the 
money.  The  Jndge  left  the  following  questions  to 
the  jury, — 1.  Was  the  mare  sound  or  unsound  at  the 
time  of  the  sale?  2.  Was  there  a  warranty  given 
by  A  to  C?  3.  Was  the  warranty  given  by  the 
authority  of  B?  4.  When  the  mare  was  sent  back  to 
A,  was  she  received  by  him  for  B  or  for  C?  The 
jury  answered  the  first  and  third  questions  in  the 
negative,  and  the  second  in  the  affirmative ;  and,  to 


the  last,  that  the  mare  was  not  received  huk  by  A 
on  B^  account.  The  Judge  thereupon  entered  a 
verdict  for  the  defendant.  The  Court  directed  a  new 
trial,  on  the  ground  that  the  proper  question  to  leave 
to  the  jury  was,  whether  it  was  part  of  the  contract 
that  the  mare  should  be  returned  if  die  proved  un- 
sound.   Fwter  V.  8mUh,  1 8  Com.  B.  Rep.  156. 

In  an  action  for  negligently  driving  against  and 
killing  a  horse  of  the  plaintiff  proved  to  be  worth  30/., 
the  jury, — there  being  strong  evidence  to  negative 
negligence  on  the  pert  of  the  defendant,  and  some 
evidence  the  other  way,—- contrary  to  the  opinion  of 
the  Judge,  found  for  the  phiintiff,  damages  15L: — 
The  Court  refused  to  grant  a  new  trial  on  the  ground 
of  the  verdict  being  perverse,  ffawkins  v.  Alder, 
18  Com.  B.  Rep.  640. 

The  Court  refused  to  grant  a  new  trial  on  the 
ground  that  the  damages  were  excessive,  where  the 
jury  had  given  7501.  in  an  action  for  defamatory 
words  spoken  of  a  beneficed  clergyman  to  his  curate. 
Bighmore  v.  the  Earl  and  ComUem  of  HarrmgUm, 
3  Com.  B.  Rep.  N.S.  142. 

Upon  a  motion  for  a  new  trial  in  an  action  for 
breach  of  promise  of  marriage,  on  the  ground  of 
surprise  and  excessive  damages,  the  afiidavit  of  the 
def^dant,  though  required  for  the  purpose  of  pledg- 
ing himself  to  the  homa  fdee  of  the  application, 
cannot  be  looked  at  for  the  purpose  of  explaining  or 
contradicting  the  evidence  given  at  the  trial.  SmiiK 
V.  Woodfine,  1  Com.  B.  Rep.  N.S.  669. 

(N)  Suuro  or  Fo&ma  Paupibis. 

A  party  is  not  entitled  to  sue  informd  pauperis, 
if,  on  his  own  affidavit,  the  Court  can  »ee  that  be  has 
no  cause  of  action.  In  re  CobbeU,  27  Law  J.  Rep. 
(n.b.)  Excb.  199;  8  Huri.  &  N.  155. 

(0)  SpkcialCask. 

[EUioU  V.  Bishop,  11  Excb.  Rep.  321 ;  7  Law  J. 
Dig.  568.] 

The  Court  has  no  power  hostilely  to  vary  a  special 
case  which  has  been  stated  by  consent,  for  the  pur- 
pose of  raising  a  different  question  from  that  which 
the  parties  originally  contemplated.  Mersey  Docke 
TruMtees  v.  Jones,  8  Com.  B.  Rep.  N.S.  124. 

(P)  Stating  and  Setting  abidb  Pboobsdinos. 

It  is  only  in  actions  of  ejectment  that"  the  Court 
ordinarily  interferes  to  stop  a  second  action  till  the 
costs  due  from  the  plaintiff  in  a  former  action  for  the 
same  matter  have  been  paid ;  but  the  Court  might 
interfere  in  a  second  action  of  trespass,  if  it  appeared 
to  have  been  brought  vexatiously  and  oppressively. 
Ikmvers  v.  Morgan^  25  Law  J.  Rep.  (n.b.)  C.P.  144; 
17  Com.  B.  Rep.  530. 

Where,  after  an  agreement  in  writing  to  refer  dis- 
putes on  a  contract,  one  of  the  parties  brought  an 
action,  the  Court,  in  its  discretion,  refused  to  stay 
the  proceedings,  under  the  11th  section  of  the  Com- 
mon Law  Procedure  Act,  1854,  the  plaintiff  bond 
fide  alleging  that  the  question  raised  was  one  of 
fraud.  WaiUs  v.  ffirscfi,  26  Law  J.  Rep.  (n.b.) 
C.P.  72;  1  Com.  B.  Rep.  N.S.  316. 

Where  a  Judge's  order  is  made  for  payment  of 
debt  and  costs,  with  leave  to  sign  judgment  on  de- 
fault, there  must  be  a  reasonable  time  allowed  fur 
payment,  after  taxation  of  costs:  and,  semble — that, 
as  the  Master^  office  is  not  a  proper  place  for  pay- 
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ment  of  moner,  and  an  attorney  is  not  bound  to 
authorise  every  one  of  his  clerkB  to  pay  or  receive 
money,  there  must  at  least  be  an  application  at  the 
office  of  the  defendants  attorney,  although  it  does 
not  appear  that  any  time  for  communication  with 
the  client  is  allowable.  But,  clearly,  an  immediate 
demand  of  the  money,  at  the  Masterls  office,  is  un* 
reasonable,  and  non-payment  by  an  attorney  V  clerk, 
on  such  a  deroand,  is  not  a  de&ult  which  authorizes 
the  plaintiff  in  signing  judgment,  even  although  the 
order  stays  proceedings  only  **  on  payment  ol  debt 
and  ooets,^  and  expresses  that  judgment  may  be 
signed  on  default  in  payment  of  debt  or  costs:  and^ 
iemhle — that  on  such  an  order  the  plaintiff  could  not 
sign  judgment  for  the  debt  before  taxation  of  costs. 
PerHfU  V.  the  National  Investment  See.,  26  Law'J. 
Rep.  (n.s.)  Exch.  182;  2  Hurl.  &  N.  71. 

A  Court  of  law  will  not  stay  an  action  on  the 
ground  that  there  is  a  suit  in  equity  pending  in 
which  the  same  demand  comes  in  question  (even 
although  the  demand  is  for  a  debt,  as  to  which  and 
other  demands  the  plaintiff  at  law  has,  in  the  suit  in 
equity,  consented  to  a  decree  for  an  account),  where 
the  Court  of  equity  has  not  stayed  the  action  by 
injunction;  the  Court  at  common  law  having  no 
jurisdiction  to  stay  proceedings  on  such  a  ground, 
and  the  provision  in  the  Common  Law  Procedure 
Act,  1852,  (15  &  16  Vict.  c.  76.)  s.  226.  only  apply- 
ing where  the  Court  of  equity  has  stayed  the  action 
by  injunction.  Peane  ▼.  JlobinSj  26  Law  J.  Rep. 
(n.s.)  Exch.  188. 

The  Court  will  stay  proceedings  in  an  action 
where  the  plaintiff's  claim  is,  in  i£et,  for  less  than 
40#.,  by  reason  of  his  right  of  action  for  a  sum  beyond 
that  amount  being  satisfied  or  suspended  when  the 
action  was  brought.  The  defendants,  who  were  in- 
debted to  the  plaintiffs  in  61.  8s.  6d.,  sent  the  pUiin- 
tifis  an  order  on  certain  bankers  for  6/.  8«.  6<i,  pay- 
able seven  days  after  sight,  disputing  their  liability 
to  pay  more.  After  this  order  had  been  presented 
to,  and  accepted  by  the  bankers^  the  plaintifis 
informed  the  defendants,  by  letter,  that  unless  5«. 
more  was  paid,  they  would  return  the  order.  The 
5«.  was  not  paid.  The  plaintiffs,  however,  kept  the 
order,  and  before  it  became  payable  sued  the  defen- 
dants for  61.  Ss.  6d»  The  Court  thereupon  made  a 
rule  absolute  for  a  stay  of  proceedings.  Stewart  t. 
Caiose,  27  Law  J.  Rep.  (n.8.)  C.P.  193;  5  Com.  B. 
Rep.  N.S.  737. 

By  a  contract  for  sale  of  seed,  warranted  when 
shipped  of  feir  merchantable  quality,  it  was  provided 
that  any  dispute  arising  out  of  it  should  be  settled 
by  the  usual  mode  of  arbitration.  An  action  having 
been  brought  by  the  purchaser  for  the  breach  of 
such  warranty,  the  declaration  alleged  fraudulent 
conduct  on  the  part  of  the  shipper  of  the  seed,  but 
who  was  not  shewn  to  be  the  defendant,  and  stated 
that,  by  reason  of  such  fraudulent  conduct,  the  seed 
was  not  such  as  warranted,  and  it  also  alleged,  by 
way  of  damage,  a  loss  sustained  by  the  plaintiflb  in 
converting  into  oil  part  of  the  seed  before  the  breach 
of  warranty  was  discovered.  The  Court  granted  a 
stay  of  the  proceedings  under  section  11.  of  the 
Common  Law  Procedure  Act,  1854,  as  it  did  not 
appear  that  the  brokers,  who  would  be  arbitrators  in 
such  a  case,  could  not  form  an  estimation  of  the 
quality  of  the  whole  of  the  seed  by  examining  what 
remained  unconverted  into  oil;  and  also  as  no  quea- 
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tion  of  ftaud  could  arise  with  relevancy  to  any  issue 
that  could  be  taken  on  the  declaration.  Hineh  v. 
Im  Thumy  27  Law  J.  Rep.  (n.s.)  C.P.  254;  4  Com. 
B.  Rep.  N.S.  569. 

When  judgment  has  been  signed  for  want  of 
appearance  to  a  writ  specially  indorsed  according  to 
the  Common  Law  Procedure  Act,  1852,  the  affidavit 
in  support  of  an  application  under  the  27th  section 
of  that  act  to  let  m  the  defendant  to  defend  must 
not  merely  state  that  the  defendant  has  a  good 
defence  on  the  merits,  but  must  shew  what  the  nature 
of  his  defence  is,  and  that  it  is  an  answer  to  the 
action.  WhtUy  v.  Wiley,  27  Law  J.  Rep.  (n.s.) 
C.P.  305;  4  Com.  B.  Rep.  N.8.  658. 

The  11  th  section  of  the  Common  Law  Procedure 
Act,  1854,  which,  **  wherever  the  parties  to  any  deed 
or  instrument  in  writing  agree  that  any  then  existing 
or  future  differences  between  them  shall  be  referred 
to  arbitration,**  gives  power  to  the  Court  to  stay  pro- 
ceedings in  any  *' action  brought  in  respect  of  the 
matters  so  agreed  to  be  referred,"  only  applies  to.  a 
case  in  which  the  agreement  to  refer  is  contained  in 
the  instrument  itself  on  which  the  cause  of  action 
arises.  £lyihe  v.  Zafane,  28  Law  J.  Rep.  (n.s.) 
a.B.  164;  1  £.  &  E.  435. 

A  foreigner,  against  whom  an  action  of  contract 
was  pending  in  his  own  country  at  the  suit  of  the 
plaintiff,  having  come  over  to  this  country,  was  sued 
here  by  the  plaintiff  for  the  same  demand: — Held, 
that  the  pendency  of  the  action  in  the  foreign  coun- 
try was  not  a  sufficient  ground  for  staying  proceed- 
ings in  the  action  here.  Oox  v.  Mitek^,  29  Law 
J.  Rep.  (n.8.)  C.P.  83;  7  Com.  B.  Rep.  N.S.  55. 

A  British  subject  residing  out  of  the  jurisdiction, 
having  been  served  with  a  writ  of  summons,  under 
the  18th  section  of  the  Common  Law  Procedure 
Act,  1852,  and  not  having  appeared,  a  Judge*s  order 
was  made  that  the  plaintiff  should  be  at  liberty  to 
proceed.  Judgment  was  signed  on  the  28th  of 
November.  The  defendant,  on  the  12th  of  March, 
applied  to  set  aside  the  proceedings  on  the  ground 
that  the  cause  of  action  did  not  arise  within  the 
jurisdiction  of  the  Court: — Held,  that  the  Judge's 
order  was  not  void,  and  the  defendant  not  having 
come  within  a  reasonable  time,  the  rule  was  refused. 
HuUon  V.  WhUekoute^  1  Huri.  &  N.  82. 

In  November,  1852,  the  plaintiffls  attorney  issued 
against  the  defendant  a  writ  of  summons  in  the  form 
prescribed  by  the  18th  section  of  the  Common  Law 
Procedure  Act,  1852,  for  service  on  a  British  subject 
residing  out  of  the  jurisdiction.  In  the  following 
March  the  defendant's  attorney  entered  an  appear- 
ance. The  plaintiffis  attorney  not  being  aware  that 
an  appearance  was  entered,  from  time  to  time 
renewed  the  writ,  and  on  the  31  st  of  March  served 
the  defendant,  who  had  always  resided  in  England, 
with  a  copy  of  the  renewed  writ: — Held,  that  there 
was  no  ground  for  setting  aside  the  proceedings* 
Qreen  v.  Braddyll,  1  HurL  &.  N.  69. 

(Q)  Consolidation  or  Aotionb. 

Where  an  attorney  did  different  kinds  of  profes- 
sional work  fbr  a  client,  and  after  all  the  business 
was  transacted  sent  in  a  bUl  for  one  part  of  the  busi- 
ness^ and  subsequently  sent  in  a  bill  for  the  other 
part,  and  commenced  an  action  for  the  first  part  of 
the  business  before  the  expiration  of  the  month  in 
respect  of  the  delivery  of  the  second  bill,  and  after 
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the  expiration  of  that  month  commenoed  en  action 
Ibr  the  other  pert,  the  Court  (dittenUmte  Srle,  J.) 
made  an  order  for  the  consolidation  of  the  two 
actions.  Beardiall  r,  Chedkam,  Same  ▼.  iSam«,  27 
Xaw  J.  Rep.  (ir.8.)  Q.B.  367:  E.  B.  &  E.  348. 

The  Court  ordered  MTeral  actions,  by  the  s*<me 
plaintiff,  against  different  underwriten,  upon  mutual 
insurance  policies,  to  be  consolidated,  according^  to 
the  usual  practioe  in  actions  upon  ordinarr  policiet. 
Lnm  Y.  Bank9  or  fodbet,  27  Law  J.  Bep.  <v.8.) 
C.P.  247;  4  Com.  B.  Rep.  830. 

On  an  application  to  consolidate  a  number  of 
actions  in  which  the  cauae  of  action  and  tlie  gfound 
of  defence  appear  primd  facU  to  be  the  same,  it  is 
not  a  sufBdent  answer  that  possibly  the  position  of 
aome  of  the  parties  msy  be  diffierent  and  raise  difler- 
ent  questions  (specially  if  such  questions  will  be 
only  as  to  the  amount  of  their  respective  liabilities), 
although  the  extent  of  the  consolidation  must  depend 
on  the  circumstances.  Syen  ▼.  FidcengiU^  27  Law 
J«  Rep.  (ff.8.)  Bxch.  6. 

Thus,  whvre  upwards  offorty  actions  were  brought 
against  underwriters  of  three  policies  of  insurance, 
one  of  which  had  been  assigned  by  a  memorandum 
of  transfer  signed  by  some  of  them,  before  the  bank- 
ruptcy of  the  assured,  the  Court  made  an  order  for 
consolidation,  the  general  principle  laid  down  being 
that  all  actions  should  be  stayed  except  suoh  as 
night  be  really  necessary  to  determine  the  liability  of 
distinct  defendants  in  each  class  of  caaea,  the  defen- 
dants to  be  bound  by  the  result,  but  not  the  plain- 
tiffs. The  Court  ultimately  settled  that  there  were 
two  classes  of  cases;  and  that  two  actions  should  be 
allowed  to  proceed.    Ibid. 

Separate  actions  being  brought  on  a  joint  and 
several  bond,  conditioned  fbr  payment  of  principal 
a  certain  time  after  demand,  and  interest,  the  breach 
being  in  non-payment  of  interest,  and  there  having 
been  no  demand  of  principal,  the  Court  has  no  juris- 
diction to  stay  proceedings  on  payment  of  the  inter- 
est due,  nor  to  consolidate  the  actions.  WkeelkouM 
V.  Ladbrake,  27  Law  J.  Rep.  (9.B.)  Exch.  807;  8 
HurL  &  N.  291. 

(B)   MOTIOKB  AND  RULBB. 

Service  of  a  rule  calling  upon  an  attorney  for  pay- 
ment of  money  pursuant  to  his  undertaking,  on  a 
clerk  not  in  his  employ,  although  at  the  place  regis- 
tered at  the  Master^  office  as  the  place  for  serving 
the  attorney  with  rules,  &c.,  held  not  sufficient. 
Bragg  v.  Hakhard^  88  Law  J.  Rep.  (if.8.)  Exch.  85. 

An  issue  went  down  for  trial,  when  an  arrange- 
ment was  made  between  the  parties  (under  a  role 
of  Court),  but  through  inadveitenoe  the  plaintiff  did 
not  ask  for  the  costs  of  the  issue.  The  Court  re- 
fused to  allow  the  rule  to  be  amended  in  this  respect 
in  a  subsequent  term.  Hayne  v.  Bobtrlmm,  17 
Com.  B.  Rep.  548. 

Service  of  a  rule  under  the  60th  section  of  the 
Common  Law  Procedure  Act,  1864,  17  &  18  Vict, 
c.  125,  upon  the  vrife  of  the  party,  without  shewing 
that  it  came  to  his  knowl^ge,  is  not  sufficient. 
MaBOn  ▼.  Miiggeridge,  18  Com.  B.  Rep.  642. 

Non-performance  of  a  condition  in  a  rule  of  Court 
is  no  ground  for  an  application  to  rescind  it.  BoAfn^ 
tun  V.  BayviiiMy  1  Com.  B.  Rep.  N.S.  220. 

"W  here  a  rule  cannot  be  served,  it  may  be  amended 
and  enlarged,  even  though  it  has  run  out.    QriaaM 


V.  Hardimg,  QfeUd  Mmiager  of  the  Boffol  BrUuk 
Bank,  1  Com.  B.  Rep.  N.S.  5£6. 

Service  of  a  notice  or  rule  by  putting  it  under  the 
door  of  the  attorney's  office,  is  not  good  service,  with- 
out some  evidence  that  it  has  duly  come  to  hand. 
BwrdeU  v.  Lem,  7  Com.  B.  Rep.  N.&  791. 

(S)  JuDQB'B  Obdxii. 

The  defendant  consented  to  a  Judgels  order  to 
pay  debt  and  costs  by  instalmenta,  on  the  25th  of 
every  month;  and  in  defkult  the  plaintiff  to  be  »t 
liberty  to  sign  judgment  The  day  on  which  the 
fourth  instaimfut  fell  due  was  a  Sunday,  and  the 
defendant  tendered  the  money  to  the  plaintiff  on  the 
Monday  after;  the  latter  refuaed  to  accept  it,  and 
th%n  signed  judgment.  The  Court  made  absolute 
a  rule  to  set  aside  the  judgment,  on  the  ground  that 
it  was  not  authorized  by  the  Judge's  order  reaaon- 
ably  construed.  Maririt  v.  BarnUy  29  Law  J. 
Rep.  (v.B.)  C.P.  102;  7  Com.  B.  Rep.  N.a  139. 

(T)  Appeals  to  thi  Exchb^ubk  Chambbb. 

On  an  application  for  further  time  to  deliver 
notice  of  appeal  firom  a  decision  on  a  motion  for  a 
new  trial,  within  four  days  f^om  the  time  of  the  deci- 
sion, it  is  necessary  not  only  to  shew  suffidenl  reason 
to  account  tot  the  default,  but  likewise  to  satisfy  the 
Court  that,  aupposing  they  had  originally  a  discre- 
tionary power  to  allow  an  appeal,  they  could  have 
allowed  it  in  the  particular  case.  And  it  is  not  a 
Bufiicient  reason  for  the  defiiult  that  the  attorney 
Inadvertently  allowed  the  time  to  elapse.  Waiaon 
T.  Lane,  25  Law  J.  Rep.  (n.b.)  Exch.  240. 

When  the  Court  below  has  refused  a  rule,  the 
proper  time  for  taking  a  preliminary  objection  to 
the  right  of  the  appellant  to  appeal  is  on  shewing 
cause  after  the  rule  niii  has  bi*en  granted  in  the 
court  of  Appeal  on  the  case  stated.  It  is  most  caa- 
venient  that  cause  be  shewn  in  the  first  instance. 
Only  one  counsel  will  be  heard  on  each  side. 
Kingtford  v.  Merry  (Ex.  Ch.),  26  Law  J.  Rep. 
<N.S.)  Exch.  88;  1  Uuri.  &  N.  503. 

Where  a  motion  for  a  new  trial  has  been  made, 
not  only  on  the  ground  that  the  verdict  was  against 
the  weight  of  evidence,  but  also  on  the  ground  that 
the  Judge  has  not  ruled  according  to  law,  the  alleged 
misdirection  being  in  not  directing  the  jury  to  find 
a  verdict  for  the  party  applying  as  to  a  certain  part 
of  the  claim :  if  the  rule  is  refused-  on  the  former 
ground,  as  to  the  weight  of  evidence,  the  Judge  cer- 
tifying that  he  is  not  judicially  dissatisfied  with  the 
rerdict,  and  the  point  depends  upon  a  question  of 
fiict,  arising  on  the  evidence,  which  he  was  not  asked 
specificMlly  to  leave  to  the  jury,  an  appeal  will  not 
be  allowed.  ffoldeH  v.  Mordack,  27  Law  J.  Rep. 
(h.b.)  Exch.  27. 

An  appeal  in  error  lies,  under  section  84.  of  the 
Common  Law  Procedure  Act,  1854,  to  the  Court  of 
Exchequer  Chamber,  to  review  the  decision  of  the 
Court  below  on  a  rule  obtained  on  the  trial  of  an 
interpleader  iasue  to  enter  a  verdict,  pursuant  to  leave 
reserved  at  the  trial.  Withers  v.  Parker  (Ex.  Cb.), 
28  Law  J.  Rep.  (n.s.)  Exch.  383  ;  4  Hurl.  & 
N.810. 

Under  the  87th  section  of  the  Common  Law  Pro- 
oedure  Act,  1854,  the  Court  have  a  discretionary 
power,  after  the  lapse  of  the  four  days  for  giving 
notice  of  appeal  from  a  judgment  upon  an  applica- 
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tion  for  a  new  trial,  to  enlarge  the  time  for  giving 
such  notice.  .  Where  the  point  had  been  reaenred, 
and  It  was  sworn  that  there  was  an  intention  to  give 
the  notice,  and  that  it  had  been  omitted  within  the 
four  days  by  mere  mistake,  and  there  had  been  verbal 
notice  of  the  intention,  and  the  application  was  made 
promptly,  the  Court  allowed  the  formal  notice  to  be 
given.  Ward  ▼.  Lumleyt  29  Law  J.  Rep.  (n.8.) 
Exch.  872;  5  Hurl.  &  N.  656. 

Where  a  verdict  was  found  for  the  plaintiff^  leave 
being  reserved  for  the  defendant,  on  a  point  taken 
at  the  trial,  to  move  to  enter  a  Tordict  or  for  a  non** 
suit,  and  he  obtained  a  rule  fM  to  enter  a  verdict, 
or  for  a  nonsuit,  or  for  a  new  trial  on  the  ground  of 
misdirection ;  and  the  Court  made  absolute  the  rule 
for  a  new  trial, — Held  (dmentiente  WUUamM,  J,), 
that  no  appeal  lay  to  the  Exchequer  Chamber,  under 
sections  84  or  86  of  the  Common  Law  Procedure 
Act,  1854,  17  &  18  Vict.  c.  126.  AbboU  v.  Feary 
(Ex.  Ch.),  29  Law  J.  Rep.  (v.8.)  Excb.  475. 

(U)  Court  or  Probatb. 

A  motion  by  the  heir-at-law,  the  defendant  in  a 
suit,  in  the  late  Prerogative  Court,  of  proving  in 
solemn  form  a  will,  to  stay  publication  of  evidence 
taken  in  that  court  and  an  ejectment  commenced  by 
him,  and  to  quash  the  suit,  with  a  view  to  a  fresh 
suit  in  this  court  for  trial  by  a  jury  of  the  question 
of  the  intestacy  of  the  testator,  both  as  to  real  and 
personal  estate,  reftised ;  the  Court  of  Probate  having 
iio  power  either  to  stay  the  ejectment  or  to  decline 
hearing  the  cause.  Drake  v.  Morgan^  27  Law  J. 
Rep.  (ir.B.)  Prob.  &  M.  1. 

All  motions  before  the  Court  must  be  made  by 
counsel.    Ibid. 

A  testator  died  leaving  personal  estate,  part  being 
situate  in  the  province  of  Canterbury,  the  residue  in 
the  diocese  of  Chester.  A  grant  of  probate  was 
obtained  from  the  Prerogative  Court  of  Canterbury 
only,  before  the  commencement  of  20  &  21  Vict 
c.  77: — Held,  that  by  section  87.  of  that  act  such 
grant  was  rendered  effectual  with  respect  to  the  pro- 
perty in  the  diocese  of  Chester,  witnout  any  order 
of  the  Court ;  such  probate  duty  being  payable  as 
would  have  been  chargeable  on  the  diocesan  probate^ 
In  the  goodi  of  Fredcleton,  27  Law  J.  Rep.  (v.8.) 
Prob.  &  M.  6 ;  1  Sw.  &  Tr.  16. 

In  a  snit  transferred  from  the  Prerogative  Court 
of  Canterbury,  in  which  the  defendant  opposed  a 
will  propounded  by  the  plaintiflh,  an  application  was 
made  by  the  phiintiflb,  under  section  61.  of  the  Pnv 
bate  Act,  for  leave  to  cite  the  defendant  and  F,  the 
oo.heits  of  the  deceased.  At  the  time  the  act  came 
into  operation  the  defendant  had  appeared,  but  had 
not  given  in  any  answer  or  allegation:— Held,  6rst, 
that  it  was  no  ground  for  rejecting  the  application 
that  F  was  the  infent  son  of  the  wife  of  one  of  the 
plaintiflb.  Secondly,  that  as  the  plaintiffii  were  in  a 
condition  to  call  for  the  primary  answer  of  tlie 
defendants  when  the  Probate  Act  came  into  opera- 
tion, they  were  entitled  to  cite  the  heir  under  section 
61.  NuMt  V.  Binns,  27  Law  J.  Rep.  (B.8.)  Prob. 
&  M.  14;  1  8w.  &  Tr.  19. 

A  person  suing  in  formd  pauperit,  who  has  bad 
counsel  assigned  to  him  by  the  Court,  cannot  appear 
by  another  counsel.  JGTamer  v.  Borehamt  27  Law 
J.  Rep.  (n.8.)  Prob.  &.  M.  107;  1  Sw.  &  Tr.  26. 

After  service  of  a  citation,  the  certificate  of  ser- 


vice given  in  Form  $.  to  the  Rules  for  Contentious 
Business  should  he  indorsed  on  it.  Goodbu/m  ▼. 
Bainbridge,  29  Law  J.  Rep.  (n.8  )  Prob.  M.  &  A. 
163. 

Where  an  issue  has  been  tried  at  the  assises,  the 
parties  are  not  bound  by  the  85th  rule,  which  directs 
that  an  application  for  a  new  trial  must  be  made 
within  ten  days  of  the  trial,  or  on  the  first  sitting  of 
the  Court  after  the  trial.  OkarUon  v.  Sindmarik^ 
29  Law  J.  Rep.  (N.9.)  Prob.  M.  &  A.  163;  1  Sw.  & 
Tr.619. 
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(A)  Bills. 
(a)  In  general, 

A  written  bill  was  filed,  and,  without  culpable 
negligence  on  the  part  of  the  plaintiff  or  his  adTiaen, 
no  printed  bill  was  filed  within  the  time  required 
by  the  8id  Order  of  the  7th  of  August  1852.  The 
record  and  writ  clerk  had  taken  the  written  bill  off 
the  file;  but  the  Master  of  the  Rolls  ordered  it  to 
be  restored,  and  gave  leave  to  file  a  printed  copy; 
and,  upon  appeal,  the  same  was  affirmed.  Femmd 
V.  the  Corporation  of  Bradford,  25  Law  J.  Rep. 
(n.8.)  Chanc.  889;  8  DeGex,  M.  &  G.  98;  21  Beav. 
422. 

The  Court  has  power  to  dispense  with  the  General 
Orders  if  the  circumstances  and  justice  of  the  case 
require  it  The  authority  of  the  46th  Order  of  the 
7th  of  August  1852  does  not,  by  expressly  reserving 
power  to  the  Court  to  enlarge  the  time  for  doing 
certain  specified  acts,  abridge  the  inherent  authority 
of  the  Court  to  dispense  with  the  Orders  in  cases 
where  that  Order  does  not  apply.     Ibid. 

A  bill  is  not  sustainable,  under  the  50th  section 
of  the  Chancery  Procedure  Amendment  Act  (15  &  16 
Vict.  c.  86.)  for  a  mere  declaratory  order,  where  the 
plaintiff  is  not  entitled  to  consequential  relief.  Roohe 
V.  Lord  KeniingUm^  25  Law  J.  Rep.  (Nit)  Chanc. 
795;  2Kay  &J.  753. 

By  a  mortgage,  after  reciting  that  the  mortgagor 
was  seised  of  or  entitled  to  &e  messuages,  lands^ 
hereditaments  and  premises  thereinafter  described, 
certain  messuages,  lands,  hereditaments  and  premises 
at  K,  in  the  county  of  M,  were  mortgaged  by  a 
particular  description,  and  by  reference  to  schedules; 
and  after  the  description  came  the  following  general 
words,  "And  all  other  the  lands,  tenements  and 
hereditaments  (If  any),  in  the  county  of  M  aforesaid, 
whereof  or  whereto  the  said  (mortgagor)  is  seised  or 
entitled  for  an  estate  of  inheritance.^  At  the  date 
of  the  mortgage  the  mortgagor  was  seised  in  fee  of 
a  manor  at  K,  in  the  county  of  M.  The  Court, 
having  no  power  under  the  circumstances  to  make 


a  decne,  ezprened  an  opinion  that  the  manor  vat 
not  comprised  in  the  mortgage.    Ibid. 

(b)  SftpplemeniaL 

A  supplemental  bill,  with  the  original  bill  ansezed 
by  way  of  schedule,  permitted  to  be  filed.  The 
Qovenwn  of  Hu  Qraiy-Coat  ffotpiial  v.  the  Wet^ 
mkuier  Improvement  OommitrionerM  and  othert,  27 
Law  J.  Rep.  (n.s.)  Chanc.  52;  2  De  Oez  &  J.  61. 

If  judgment  creditors,  not  parties  to  a  suit,  n^eet 
or  refiise^  when  served  with  notice,  to  come  in  under 
a  decree  for  the  sale  of  a  mortgaged  estate, — Held, 
that  they  may  be  brought  before  the  Court  by  sop* 
plementai  failL  Knight  v.  Poeode,  27  Law  J.  Rep. 
(N.S.)  Chanc.  297. 

Held,  also,  that  in  their  absence  a  good  title  cannot 
be  made  to  a  purchaser. 

Plaintiff  was  tenant  for  life  with  contingent 
remainders  to  his  children,  with  remainder  to  a 
defendant  for  life,  with  contingent  remainder  to  his 
first  son,  who  should  attain  twenty-one  and  survive 
him.  After  bill  filed  and  before  decree,  the  defen- 
dant's eldest  son  was  bom.  After  decree  plaintiff 
died  without  baring  had  any  issue.  On  an  applica- 
tion on  behalf  of  the  in&nt  son  of  the  defendant  for 
a  revivor  order, — Held,  that  a  bill  in  the  nature  of 
a  bill  of  supplement  and  revivor  was  neoessaxy. 
Waitgy.  Watte,  Johns.  631. 

(c)  Service  of  Copy  of. 

A  suit  respecting  property,  realty  in  Scotland  and 
personalty  in  England  (the  latter  of  which  had  been 
permitted  to  be  taken  into  Scotland),  was  instituted 
m  England,  as  was  another  suit  in  the  Court  of 
Session  in  Scotland.  Three  of  the  defendants  to 
the  English  suit  were  resident  in  Scotland,  and  one 
of  the  Vice  Chancellors  permitted  a  copy  of  the  bill 
to  be  served  on  them  under  the  88rd  Order  of  the 
8th  of  May  1845,  and  on  appeal  the  same  was  affirmed 
(dMtante  Lord  JneUee  Turner).  Inmee  v.  MiK^tU, 
26  Law  J.  Rep.  (n.s.)  Chanc  719,  625;  1  Do  Gex 
8e  J.  428;  4  Drew.  141. 

Where  a  company  amalgamated  with  another,  and 
ceased  to  have  either  officers  or  any  place  of  bosinesi^ 
the  Court,  upon  a  bill  being  filed,  ordered  the  service 
to  be  made  upon  the  late  deputy -chairman  and 
secretary,  and  directed  that  it  should  be  good  service 
upon  the  company.  OadBell  v.  Chamhare,  28  Law 
J.  Rep.  (n.8.)  Chanc.  885;  26  Beav.  252. 

An  order  to  serve  a  defendant  out  of  the  jurisdic- 
tion with  a  copy  of  the  bill  is  wholly  in  the  discretion 
of  the  Court,  but  it  will  look  into  the  bill  to  see  that 
the  case  made  by  the  plaintiff  is  not  such  as  primA 
facie  will  notobtain  relief  at  the  hearing  of  the  cause, 
notwithstandmg  that  the  88id  Order  of  May  1845 
does  not  require  evidence  of  the  merits  or  truth  of 
the  casa  Maclean  v.  Daiweon,  28  Law  J.  Bep. 
(n.s.)  Chanc  742;  4  De  Gez  &  J.  150 ;  27  Bear* 
25. 

(d)  Amendment  of. 

The  original  bill  sought  relief  against  the  defendant 
as  mortgagee  in  possession.  Thf  defendant  by  his 
answer  claimed  under  a  conveyance  from  the  plaintiff. 
By  amendment,  the.  plaintiff,  abandoning  the  relief 
under  the  mortgage  title,  sought  to  avoid  the  con- 
veyance. A  motion  by  the  defendant  that  the 
amended  bill  might  be  taken  off  the  file,  or  that  the 


PRACTICE,  IN  EQUITY;  (A)  Bills. 


501 


plaintiff  might  pay  the  costs  up  to  the  amendment, 
was  refiised.    Alien  i.  Spring,  22  Beav.  615. 

(e)  Taking  pro  Confetso, 

The  motion  for  leave  to  take  a  bill  pro  emi^euo 
against  an  absconding  defendant  may  be  saved  on 
the  day  mentioned  in  the  advertisement  in  the 
OauUe,  until  the  next  seal,  without  mentioning  such 
saving  expressly  to  the  Court.  Torr  v.  Torr,  Johns. 
660. 

To  set  down  a  bill  to  be  taken  pro  eonfetto  against 
a  sole  defendant,  the  records  and  writs  clerks  must 
grant  a  certificate  that  the  cause  is  in  a  fit  state  to 
be  set  down,  and  a  petition  for  the  fiat  of  the  Lord 
Chancellor  is  not  necessary.    Ibid. 

Form  of  decree  jpro  ctnrfeuo  against  a  sole  defen- 
dant to  raise  a  legacy  charged  on  real  estate.     Ibid. 

When  a  decree  is  made  on  a  bill  taken  pro  ofmftwo 
against  a  defendant  out  of  the  jurisdiction,  the  sum- 
mons to  proceed  upon  the  decree,  as  well  as  the 
decree  itself,  ought  to  be  served  upon  the  defendant; 
and  no  proceedings  in  chambers  under  the  decree 
ought  to  be  taken  until  the  expiration  of  the  time 
limited  for  setting  aside  the  decree.  QMen  v.  New* 
ton,  Johns.  720. 

A  plaintiff  advertised  that  he  would  move  to  take 
the  bill  pro  confetto  at  the  end  of  six  weeks;  The 
notice  was  advertised  once  in  every  one  of  the  first 
four  weeks,  but  not  in  the  two  last: — Held,  that  this 
was  a  sufficient  compliance  with  the  exigency  of  the 
79th  General  Order  of  May  1 845.  MiUair  ▼.  Mwinf 
25  Beav.  674. 

(J)  DmrnioXof, 

[BoUtmley  v.  SqyAre,  7  Law  J.  Dig.  575;  7  De 
Gex,  M.  &  6.  246.] 

The  Court  has  jurisdiction,  notwithstanding  the 
statute  4  Ann.  c.  16.  s.  23,  to  dismiss  a  bill,  without 
costs,  on  the  application  of  the  plaintiflb  before  the 
hearing.  Lister  v.  Leather,  26  Law  J.  Rep.  (n.8.) 
Chanc.  557;  1  De  Gex  A  J.  861. 

After  the  institution  of  a  suit  to  restrain  the  ixH 
fHngement  of  a  patent,  the  plaintiffs  disclaimed  a 
portion  of  their  specification.  At  the  hearing.of  the 
cause  the  Court  ordered  that  the  plaintiff  should 
be  at  liberty  to  withdraw  the  replication  and  amend 
the  bill,  paying  the  whole  costs  of  the  suit  up  to  and 
including  the  order.  The  costs  were  paid  and  ac- 
cepted, and  the  bill  was  amended;  but  upon  motion 
for  an  injunction,  the  defendant  raised  an  objection 
to  the  suit  which  existed  at  the  original  hearing. 
Under  these  drcumstanoes,  the  Court,  upon  the  ap- 
plication of  the  plaintifis,  dismissed  the  bill,  without 
costs;  and  on  appeal  to  the  Lords  Justices,  the  order 
was  confirmed.    Ibid. 

A  motion  for  an  injunction  haying  been  ordered 
to  stand  over,  with  liberty  for  the  plaintiffs  to  bring 
an  action,  an  action  was  commenced,  and  shortly 
afterwards  an  answer  was  put  in.  No  further  pro- 
ceedings having  been  taken  in  the  action  for  nine 
months  after  answer,  the  bill  was  dismissed  for  want 
of  prosecution.  JBaker  v.  M^Clellan,  27  Law  J. 
Bep.  (ir.s.)  Cbanc  57. 

A  defendant  is  not  entitled  to  dismiss  a  bill,  upon 
conceding  all  that  the  plaintiff  demands,  without 
paying  the  costs,  and  the  Court  will  not  upon  a 
motion  for  such  dismisBal  go  into  the  merits  of  the 


case.  WaUii  v.  WaiUi,  28  Law  J.  Bep.  (ir.8.)  Chanc. 
441;  4  Drew.  458. 

In  consequence  of  the  doubtful  expressions  in  the 
authorities,  the  costs  of  the  motion  were  reserved  to 
the  hearing.    Ibid. 

When  a  plaintiff  becomes  insolvent,  and  a  vesting 
order  is  made  by  the  Insolvent  Court,  this  Court 
will,  on  the  provisional  assignee  expressing  his  desire 
to  prosecute  the  suit,  make  an  order  Siat  he  do 
bring  himself  before  the  Court  within  a  time  limited 
in  the  order,  or  that  the  bill  be  dismiased  without 
costs.  Meiklam  v.  Elmore^  28  Law  J.  Rep.  (ii.8.) 
Chanc.  515;  4  De  Gex  &  J.  208. 

If  a  bill  filed  in  this  court  is  not  duly  prosecuted, 
it  will,  though  the  defendant  has  taken  the  benefit 
of  the  Insolvent  Act,  be  dismissed,  with  costs.  Lever 
▼.  Heritage,  28  Law  J.  Rep.  (n.b.)  Chanc.  704 ;  nonu 
Levi  V.  Heritage,  26  Beav.  560. 

Notice  of  motion  to  dismiss  a  bill  for  want  of  pro- 
secution having  been  served,  the  plaintiff  filed  repli- 
cation, but  made  no  tender  of  the  costs  until  four 
o^clock  P.M.  on  the  day  preceding  the  seal;  when  he 
tendered  20«.,  which  the  defendants  solicitor  refused 
to  accept : — Held,  that  the  defendant  was  entitled 
to  the  costs  of  the  motion  to  dismiss.  Hnghet  ▼• 
Lewie,  29  Law  J.  Rep.  (n.8.)  Chanc.  424. 

There  is  no  definite  rule  that  20«.  is  a  sufiicient 
tender  of  the  costs;  but,  temble,  that  the  proper 
costs  to  be  tendered  aro  the  costs  properly  incurred. 
Ibid. 

After  a  decree  merely  directing  accounts  and  in- 
quiries^ a  bill  may  be  dismissed  on  further  considenu 
tion.    Barton  v.  Barton^  3  Kay  &  J.  512. 

A  defendant  who  has  applied  for  his  discharge 
under  the  Insolvent  Debtors  Act  may  regularly 
move  for  and  obtain  an  order  to  dismim  for  want  of 
prosecution ;  and  when  the  plaintiff  afterwards  moved 
to  discharge  the  order  to  diimiss  obtained  by  the 
insolvent,  the  plaintiffs  motion  was  refused,  with 
costs. — Blanekard  v.  Drew,  10  Sim.  240,  founded  on 
an  erroneous  construction  of  Monteith  v.  Taiylor,  1 
M.  &  G.  80.  £6baon  v.  the  EaH  rf  Devon,  3  Sm. 
&,  G.  227. 

Where  a  defendant,  in  contempt,  filed  his  answer, 
and  the  plaintiff,  having  taken  an  office  copy,  filed 
no  exceptions,  the  answer  becoming  sufficient,— 
Held,  that  the  plaintiff  having  thus  accepted  the 
answer,  without  insisting  on  his  costs,  the  defendant 
was  entitled  to  move  to  dismiss  the  bill  for  want  of 
prosecution.    HerreU  v.  Reynolds,  2  Giff.  409. 

The  plaintiff  required  A,  but  not  £^  to  answer  the 
amendments.  B,  who  did  not  desire  to  answer, 
moved  after  fourteen  days  to  dismiss : — Held,  that 
the  case  was  not  within'  the  115th  Order  of  May 
1845.    Brown  t.  Bntler,  21  Beav.  615. 

An  order  was  made  to  dismiss  in  defiiult  of  the 
plaintiff  filing  a  replication  within  fourteen  days; 
but  nothing  was  laid  as  to  the  costs  of  the  suit  The 
plaintiff  filed  a  replication  a  few  days  after  the  time 
appointed.  On  a  subsequent  application,  the  Court 
dismissed  the  bill,  and  with  costs.  Stqikeiuon  v. 
Mackay,  24  Beav.  252. 

The  plaintiff  set  down  the  cause,  but  neglected  to 
serve  a  subpcena  to  hear  judgment  within  time.  The 
cause  became  afterwards  abated  by  the  death  of  a 
defendant: — Held,  under  these  circumstances,  that 
an  order  to  dismiss  was  regular.  WiUianu  v.  Page^ 
24  Beav.  490. 


502 


PRACTICE,  IN  EQUITY;  (D)  Psoom. 


.  At  the  hearing  a  laii  wae  found  defective  fbt  want 
of  partiei,  and  was  ordered  to  sCaod  over,  with 
liberty  to  amend  by  adding  parties.  It  was  brought 
on  a  second  time,  stiU  defective  for  want  of  parties. 
The  Coart  dismissed  it  as  against  all  the  defendants. 
T.  Page  (No.  i),  28  Beav.  US. 


(B)  Claims. 

At  the  heaxiBg  of  a  claim,  the  plaintiff  was  ordered 
to  bring  the  representatives  of  a  deceased  person 
before  the  Court.  Not  having  done  so,  the  defen* 
dant,  after  considerable  deUj,  moved  to  dJsmiaB  :— 
Held,  that  the  proper  order  waa,  that  the  plaintiff 
jshould  comply  within  a  fortnight,  or  in  defiiult  that 
the  claim  should  be  dismissed.  Pearee  v.  WrigUm, 
24  Benv.  25S. 

(C)  Suit  bt  SumioHa. 

A  testator  devised  all  his  real  estate  to  the  defen- 
dant, subject  to  the  payment  of  his  debts,  ftineral 
and  testamentary  ezperises :— Held,  that  the  devisee 
must  be  considered  a  trustee  ibr  sale  within  the 
meaning  t^f  the  i7th  section  of  the  Chancery  Prao- 
tiee  Amendment  Act,  and  might  be  called  upon  by 
jummous  in  chambers  to  administer  the  testator's 
estate.  Ogdm  v.  Zotpry,  25  Law  J.  Rep.  (na) 
Chane.  198. 

Where,  by  the  order  made  in  an  administiatioa 
4uity  commenced  by  summons  at  chamben,  the 
common  accounts  have  been  directed  to  be  taken,  a 
trustee  oannot  on  further  conaderation  be  eloirged. 
•with  wilful  defettlt  Re  Fryer'e  EtMe  ;  MatrUndaU 
V.  Piegrwit,  26  Law  J.  Rep.  (■.«.)  Chanc.  898;  8 
Kay  &  J.  817. 

An  order  for  injunction  and  receiver  as  against 
the  administmtrix  of  a  deceased  intestate  was  granted 
OQ  motioa,  after  the  common  decretal  order  made 
upon  summons  for  taking  the  simple  administration 
accounts;  a  case  of  misconduct  and  wilful  defeult 
against  the  administratrix  having  come  to  light  in 
the  course  of  the  proceedings  under  such  decretal 
iorder.  Brooker  v.  Brooker;  1%  re  Brodher*e  EeUOe, 
26  Law  J.  Bep.  (N.a.)  Chanc.  411;  8  8m.  &  Q. 
476. 

The  only  administration  decree  which  can  be 
^obtdined  upon  summons  in  chambeis  under  the  45th 
section  of  the  15  &  16  Vict.  c.  86.  is  the  usual 
decree  to  make  an  executor  or  administrator  account 
for  the  personal  estate  which  he  may  have  received. 
The  Court  cannot  in  any  stage  of  a  suit  engraft  upon 
such  a  decree,  whether  maide  upon  bill,  or  upon 
claim,  or  upon  summons  in  chambers,  a  decree  to 
make  an  executor  or  administrator  account  for  what 
he  might,  without  his  wilful  neglect  or  defeult,  have 
received :  a  decree  of  this  nature  being  totally  differ- 
ent in  its  principle  from  the  usual  decree^  PiMrUng- 
Urn  y.  BeynoUU,  27  Law  J.  Bep.  (n.s.)  Chanc.  505; 
4  Drew.  258. 

Where  a  summons,  taken  out  at  chambers^  was 
adjonmed  into  court,  and  then  abandoned  by  the 
plaintiff,  the  defendant  was  held  entitled  to  the 
taxed  costs  of  such  summons.  Litter  v.  JBeU,  28 
Law  J.  Bep.  (1.8.)  Chanc  162. 

In  a  suit  commenced  by  summons,  the  Court  may 
decide  questions  between  parties  entitled  to  the 
residuary  estate^  if  those  questions  are  founded  upon 
the  decree,  but  it  cannot  go  out  of  the  decree;  and  if 
that  did  not  extend  beyond  estate  not  specifically 


bequeathed,  the  Court  cannot  determine  nor  direct 
inquiries  as  to  a  question  of  conversioii  of  leaaehnld^ 
involving  the  assumption  of  their  being  specifically 
bequeathed.  In  such  a  case^  under  a  decree  made 
on  a  summons,  as  well  as  on  bill,  if  the  decree  is 
insufficient,  it  must  be  reheard.  Wett  v.  Lamg,  8 
Drew.  881. 

Where  a  bill  was  filed  for  the  administration  of 
the  testator^  estate,  and  sought  to  chaige  the  repre- 
sentative of  the  testator*s  executrix  on  the  balance 
of  an  account,  and  such  representative  had  ofiered 
to  pay  a  sum  hi  full,  but  had  refused  to  account, 
and  there  was  a  question  on  the  construction  of  the 
will  to  be  decided,— Held,  that  the  suit  was  properly 
instituted  by  bill,  and  that  the  case  was  not  one  fhr 
an  administration  summeos,  under  the  45th  section 
of  the  15  &  16  Vict  c.  86,  and  therefore  that  the 
plaintiff  was  entitled  to  his  costs.  Smith  v.  SptU- 
5ifiry,  1  Dr.  &  8m.  151. 

A  residuary  legates^  alter  mortgaging  his  shara 
and  taking  the  benefit  of  the  Insolvent  Debtors  Act, 
obtained  the  usual  order  for  administration  on  a 
summons  not  disclosing  the  above  fects.  The  mort- 
gagee afterwards  brought  them  to  the  attention  of 
the  chief  clerk,  whereupon  proceedings  in  the  suit 
were  stayed,  and  the  mortga^  filed  a  bill  for  admi- 
nistration. An  order  was  then  obtained  in  the  sum* 
mens  suit,  giving  the  conduct  of  it  to  another  lega- 
tee, and  making  the  provisional  assignee  under  the 
insolvency  a  p^^y.  rl^otice  of  this  order  was  given 
to  the  mortgagee,  who  nevertheless  continued  his 
own  suit : — Held,  that  he  ought  not  to  have  done  so, 
and  an  order  staying  ftirther  proceedings  in  it  was 
affirmed,  on  appeal.  WhUthigtcn  v.  £dwardt,  3 
De  Gex  &  J.  248. 

(D)   PBOCE88. 

On  the  4th  of  June  1827  A  was  ordered  to  pay 
certain  sums  of  money  within  eight  days  after  the 
date  of  the  chief  clerk's  certificate.  The  certificate 
was  made,  and  was  dated  the  8th  of  Auguiit  fuUow- 
ing.  The  certificate  was  not  approved  until  after  the 
long  vacation,  and  was  not  served  on  A  until  Novem- 
ber. A  refused  to  pay  on  account  of  this  irregu- 
larity. A  notice  of  motion  was  served  on  him  to 
obtain  an  order  for  him  to  pay.  He  did  not  appear, 
and  on  the  19th  of  November,  on  affidavit  of  service^ 
an  order  was  made  for  him  to  pay  the  amount  men- 
tioned in  the  certificate,  **on  or  before  the  1st  of 
December  next,  or  within  four  days  of  service  upon 
him  of  this  order.**  The  order  was  not  served  on  A 
or  his  solicitor,  and  was  not  passed  and  entered  until 
the  2nd  of  December.  After  a  months  delay  from 
the  last-named  day  a  writ  of  Jl.  fa.  was  issued  for 
each  sum  mentioned  in  the  certificate,  under  which 
the  sheriff  levied  on  the  goods  of  A,  who  on  the  17tii 
of  February  1858,  moved  to  set  aside  the  writs  and 
to  have  the  money  levied  repaid  to  him.  Viee 
Chancellor  Stuart  refosed  to  mske  any  order  other 
than  that  A  should  pay  the  costs  of  the  sheriff  of  the 
motion: — Held,  upon  appeal, reversing  that  decision, 
that  the  order  of  the  19th  of  November,  not  being 
perfected  till  the  2nd  of  December,  was  until  that 
time  a  nullity,  and  A  had  no  opportunity  of  comply- 
ing with  the  firat  part  of  it,  and  the  order  not  being 
served  upon  A  the  period  limited  in  the  latter  part 
hnd  never  arrived,  wherefore  the  writs  were  wholly 
irregular  and  void.  Adkine  v.  BUet;  Vale  v.  Bliee^ 
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£7  Law  J.  Rep.  (v.s.)  Chanc.  486 ;  2  De  Gex  & 
J.  286. 

A  partj  to  a  suit  cannot  abandon  one  proceeding 
for  another  to  obtain  the  examination  of  a  witness 
who  was  also  a  party  to  the  suit  without  first  paying 
the  costs  of  the  first  proceeding.  Da/vey  v.  DwrroMt; 
Smith  V.  Dturrantf  27  Law  J.  Rep.  (n.s.)  Chane. 
504;  24  Beav.  411 :  affirmed,  on  appeal,  2  De  Gex 
&  J.  506. 

(E)  CoirriHPT. 

[Haekwood  v.  Lcdterby^  7  Law  J.  Dig.  579;  7  De 
Gex,  M.  &  G.  238.J 

Threatening  letter  addressed  and  sent,  pending  the 
suit,  to  the  defendant  by  the  plaintiff,  held  a  con- 
tempt of  Court,  upon  which  to  found  an  order  for 
committal.  SnUtk  t.  Laheman,  26  Law  J.  Rep. 
(ir.8.)  Chanc  305. 

The  Court  will  punish  as  for  a  contempt  those 
who  make  the  publication  of  its  proceedings  the 
vehicle  of  a  libel;  but,  although  it  has  the  power  of 
restraining  the  publication  of  its  proceedings  pending 
litigation,  it  will  not  restrain  the  publication  of  every 
unfair  report  purporting  to  represent  what  takes 
place  in  open  court  Brook  ▼.  Evan$,  29  Law  J. 
Rep.  (h.b.)  Chanc.  616. 

A  plaintiff  in  contempt  is  entitled  to  be  heard  on 
his  motion  to  dischaige  an  order  made  sgainst  him 
at  chambers.    Fuit,voift  v.  Ktnnard^  2  Giff.  110. 

(F)  AppbajUlNOB. 

A  plaintiff  entered  an  appearance  for  a  defendant, 
and  he  afterwards  amended  his  bill: — Held,  that  it 
was  unnecessary  to  enter  a  second  appearance,  but 
that  the  defendant  being  served  with  the  amended 
bill,  bis  time  to  demur  or  put  in  a  voluntary  answer 
ran  from  the  time  of  such  service.  Ckeettborougk 
V.  PTfvA^,  28  Beav..  173. 

(G)  AsswBBfl. 

A  defendant  having  obtained  several  enlaigements 
of  the  time  for  answering  the  plaintiffs  bill,  and 
being  unable  to  obtain  furtiier  time,  filed  an  answer, 
which  was  intentionally  insufficient.  The  Court, 
upon  motion,  ordered  the  document  to  be  taken  off 
the  file,  with  costs  to  be  paid  by  the  defendant  Reed 
V.  Barton,  26  Law  J.  Rep.  (n.s.)  Chanc.  264;  8  Kaj 
&  J.  166. 

An  answer,  referring  to  a  printed  document  kept 
in  the  defendants  possession,  and  praying  that  such 
document  may  be  taken  as  part  of  the  answer,  is  irre- 
gular, although  such  document  is  marked  as  an 
exhibit  at  the  time  of  swearing  the  answer  and  the 
plaintiff  is  willing  to  accept  it  as  part  of  the  answer; 
and  where  the  record  and  writ  clerk,  having  allowed 
the  answer  to  be  filed,  afterwards  discovered  the  irre- 
gularity and  refused  to  file  the  replication,  the  Court 
declined  to  direct  him  to  do  so.  The  Falkland 
Islands  Co.  v.  Lafone,  26  Law  J.  Rep.  (n.s.)  Chanc. 
414;  nom.  Lafone  v.  ths  Falkland  Islandt  Co.,  3 
Kay  &  J.  267. 

Upon  motion  for  decree,  the  Court  having  sub- 
mitted several  questions  of  practice  to  the  Registrars, 
decided  that  a  plaintiff  may  read  an  answer  of  a  de- 
fendant Rgainst  that  defendant,  without  notice ;  that 
a  plaintiff  cannot  read  an  answer  of  one  defendant 
against  another  defendant  without  notice;  that  a 


defendant  cannot  read  his  own  answer  against  the 
plaintiff  without  notice,  and  that,  if  a  plaintiff  reads 
part  of  a  defendant's  answer  against  htm,  that  defen- 
dant is  entitled  to  read  the  whole  of  his  answer 
against  the  plaintiff.  Stephens  v.  Beathcote,  29  Law 
J.  Rep.  (n.s.)  Chanc.  529^  1  Dr,  &  Sm.  138. 

An  answer  will  be  entered  as  read,  in  a  decree,  if 
a  plaintiff^  may  read  it  without  notice,  as  such  right 
makes  it  imperative  upon  the  defendant  to  give  a 
brief  of  the  answer  to  his  counsel,  even  though  he 
has  given  no  notice  to  read  it  Br^g^  v.  Le^rUm, 
29  Law  J.  Rep.  (n.s.)  Chanc.  856. 

Where  the  plaintiff  in  the  original  suit  had  obtained 
the  usual  order,  giving  him  time  to  answer  a  cross- 
bill after  the  plaintiff  in  the  cross-suit  should  have 
put  in  a  **full  and  sufficient  answer^  to  the  original 
bill: — ^Held,  that  for  the  purpose  of  computing  the 
time  so  given  the  answer  must  be  considered  sufficient 
ft-om  the  time  of  its  being  put  in,  unless  proved  in- 
sufficient upon  exceptions.  Lafone  v.  the  Falkkmd 
Islands  Co,,  2  Kay  &  J.  276. 

The  Record  and  Writ  Clerks  ordered  to  certify  a 
printed  answer  in  which  some  trifling  errors  of  the 
press  had  been  corrected  in  writing,  and  to  alter  the 
printed  copy  left  with  them  so  as  to  make  it  corre- 
spond with  the  corrected  copy  and  with  the  written 
copy  previously  certified  by  the  record  and  writ 
clerks.    Lee  v.  Dawson,  1  Jo.  &  H.  37. 

To  a  bill  to  set  aside  a  conveyance  as  firaudulent 
under  the  stetute  of  Elisabeth,  the  defendant  by  bis 
answer  refiised  to  answer  any  portion  of  it  on  the 
ground  that  the  statute  imposed  a  forfeiture  and  six 
months*  im prisonment  After  the  time  for  excepting 
had  expired,  the  plaintiff  amended  hisbill  by  striking 
out  the  allegations  of  fraud  and  by  attempting  to 
remove  the  objection,  and  he  again  filed  the  interro- 
gatories. The  defendant  by  answer  again  innsted  on 
the  objection  and  that  the  proceeding  of  the  plaintiff 
was  a  mere  snare,  and  be  refused  to  answer  any  por- 
tion of  the  bill  The  Court  came  to  the  conclusion, 
that  the  two  bills  were  substentially  the  same,  and 
the  answer  to  the  first  being  deemed  sufficients,  the 
defendant  was  not  bound  to  answer  the  second. 
Wiek  V.  Porifcer,  22  Beav.  59. 

(H)  DufUEBia. 

Where  a  defendant  has  filed  a  demurrer  and  an- 
swer to  a  bill,  and  the  demurrer  is  allowed,  the  Court 
will  not  give  the  plaintiff  leave  to  amend  his  bill  on 
the  ground  that  the  answer  is  on  the  file.  Oabome 
v.  JuUion,  26  Law  J.  Rep.  (ir.s.)  Chanc.  6;  3  Drew. 
596.  ■ 

After  the  time  for  filing  the  interrogatories  has 
elapsed  a  defendant  may  demur  to  part  of  a  bill 
without  answering  or  pleading  to  the  rest.  Burton 
V,  Boberlson,  29  Law  J.  Rep.  (n.s.)  Chanc.  747. 

The  20s.  paid  by  the  plaintiff  to  a  defendant  who 
has  demurred  on  obtaining  leave  to  amend  before  the 
demurrer  has  been  set  down  for  argument,  covers  all 
the  costs  of  preparing  and  filing  such  demurrer.  But 
the  costs  of  preparing  a  demurrer  which  was  pre- 
pared but  not  filed  before  amendment  are  costs  of 
suit    BaMriffffe  v.  Moss,  3  Ray  &.  J.  62. 

On  argument  of  a  demurrer,  the  documents  set 
out  in  the  bill  must  be  taken  as  therein  stated ;  and 
no  reference  to  the  original  documents  is  permitted 
to  contradict  the  averments  in  the  bill.  Cuddon  v. 
Tite,  1  Giff.  895. 
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(I)  Trayebsiho  Koti. 

An  order  for  lubstituted  eerTice  of  a  travening 
note  will  be  drawn  up,  though  it  is  not  shewn  that 
the  defendant  is  within  the  jurisdiction.  BwU  y. 
NibleU,  27  Law  J.  Rep.  (los.)  Cbanc.  295;  26  Beav. 
124. 

(K)  pRiTiom. 

A  petition  cannot  be  brought  on  merely  for  th« 
purpose  of  ascertaining  what  parties  are  to  be  served. 
The  petitioner  must  serve  such  persons  as  he  thinks 
proper,  and  state  in  the  foot-note  who  hsTO  been 
served.  In  re  QrttuCt  TruMi,  29  Law  J.  Rep.  (n.s.) 
Chanc.  716 ;  1  Dr.  &  Sm.  68. 

(L)  MOTIOVB. 

(a)  In  general. 

An  application  in  an  injunction  suit  fbr  leave  to 
bring  an  action  at  law,  should  be  supported  by  an 
affidavit  of  the  plaintiff's  title ;  such  an  affidavit, 
however,  will  be  sufficient  to  found  the  application 
upon,  although  the  defendant  may  have  had  no  op- 
portunity of  cross-examining  the  plaintiff  upon  it. 
Jiayer  t.  I^pence,29  Law  J.  Rep.  (n.8.)  Chanc.  552; 
IJo.  &  H.  87. 

(6)  Notice  of. 

Application  for  leave  to  serve  a  notice  of  motion 
for  an  injunction,  prior  to  the  bill  being  filed,  reftised, 
the  Court  declining  to  do  more  than  give  leave  to 
serve  the  notice  of  motion  with  the  copy  of  the  bill. 
SitMnnu  v.  Meavinde,  22  Beav.  412. 

(c)  For  Decree. 

The  15  &  16  Vict.  c.  86,  and  the  orders  made  in 
pursuance  thereof,  do  not  so  fkr  change  the  practice 
of  taking  evidence  in  equity  as  to  make  it  essential 
that  the  defendant  should  know  nil  the  pUuntiff's 
evidence  before  he  adduces  his  own.  ManJUonese  of 
Londonderry  v.  Bramwdl,  3  Kay  Sl  J.  162. 

Therefore  the  Court  will  not,  on  a  motion  for  a 
decree  enlaige  the  time  for  the  defendant  to  file  his 
affidavit,  simply  to  cross-examine  the  plaintiff's  wit- 
nesses before  doing  so.     Ibid. 

But  it  would  probably  grant  this  indulgence  if  the 
defendant  could  not  afford  the  expense  of  a  special 
examiner,  and  if  his  application  for  enlargement  of 
time  were  made  without  delay.    Ibid. 

(d)  Abandoned. 

The  Court  will  not,  under  the  123rd  Order  of 
May  1845,  fix  the  amount  of  costs  to  be  paid  in 
respect  of  an  abandoned  motion,  except  where  the 
parties  are  poor  and  anxious  to  put  an  end  to  the 
matter.  The  London  and  Blackwall  Rail.  Co,  v. 
the  Board  of  HeaUh  for  ike  Limekotae  Dieirid,  26 
Law  J.  Rep.  (n.s.)  Chanc.  164 ;  3  Kay  &  J.  123. 

Semble — it  is  too  late  to  ask  for  the  costs  of  an 
abandoned  motion  at  the  hearbg.  Certainly  too 
late  on  speaking  to  the  minutes.  Notice  of  motion 
having  been  given,  the  motion  was  ordered  to  stand 
over  to  a  day  named.  In  the  interval  the  bill  was 
amended,  a  new  notice  given,  and  the  original  motion 
was  not  again  brought  on : — Held,  that  this  was  an 
abandoned  motion.  Ecdes  v.  Liverpool  Borough 
Bank,  Johns.  402. 

Where  the  plaintiff  after  answer  gave  notice  of 


motion  for  a  receiver,  but  filed  no  affidavits,  and  ha 
ultimately  abandoned  it,  the  question  of  whether  the 
defendant  is  entitled  to  more  than  40<.  costs  depends 
on  whether  the  plaintiff  has  given  notice  to  use  the 
answer.  8emhle — where  on  a  notice  of  motion  no 
affidavit  has  been  filed,  it  may  be  abandoned  on  pay- 
ment of  40*.  costs,  although  the  motion  has  on  a 
former  occasion  b^  served.  Gordy  v.  Gordy,  25 
Beav.  234. 

(M)  Pboductioh  or  Dooumbbts. 

(a)  General  Pointt. 

The  day  after  the  defendant  had  put  in  his  answer 
he  applied  for  an  order  upon  the  plaintiff  to  produce 
documents  under  the  15  &  16  Vict  c.  86.  s.  20: — 
Held,  that  such  an  order  may  be  made  before  the 
expiration  of  the  six  weeks  allowed  for  excepting  to 
an  answer,  but  the  plaintiff  will  be  given  time  to 
look  into  the  answer  to  ascertain  whether  it  is  suffi- 
cient. Walker  v.  JETennecfy,  26  Law  J.  Rep.  (h.s.) 
Chanc.  397. 

In  a  suit  to  set  aside  a  mortgage  deed,  as  having 
been  obtained  by  the  mortgagee  under  circumstances 
of  pressure  and  surprise,  which  alleged  circumstances 
were,  however,  denied  by  the  answer  of  the  mort- 
gagee, the  Court,  upon  motion,  ordered  the  produc- 
tion of  the  mortgage  deed,  it  appearing  that  the 
mortgagee  was  a  solicitor,  and  that  he  had  been  the 
mortgagor's  only  professional  adviser  in  the  trans- 
action of  the  mortgage.  Davis  v.  Parry,  27  Law 
J.  Rep.  (n.8.)  Chanc.  294. 

A  suit  was  commenced  by  bill  to  which  no  inters 
rogatories  were  filed  and  no  answer  was  required. 
The  defendant  obtained  leave  to  file  a  voluntary 
answer,  and  moved,  before  putting  in  such  answer, 
that  the  plaintiff  might  be  ordered  to  produce  docu- 
ments:— Held,  that  as  no  discovery  was  prayed  by 
the  bill  and  no  answer  required,  the  defendant  was 
entitled  to  the  order.  BaUey  v.  Dttnkerley,  27  Law 
J.  Rep.  (n.s.)  Chanc.  816. 

A  legatee  under  a  will  filed  a  bill  against  the 
trustee  who  had  raised  money  to  pay  legacies,  and 
against  the  mortgagee,  who  had  lent  the  money, 
charging  that  the  trustee  had  effected  a  certain 
mortgage;  that  he  had  borrowed  the  money  for  his 
own  purposes,  and  not  to  pay  off  the  legacies;  and 
that  the  mortgagee  knew  of  the  alleged  breach  of 
trust  The  mortgagee  admitted  the  mortgage-deed, 
**  and  for  greater  certainty  as  to  the  contents  thereof 
craved  leave  to  refer  to  it  when  produced  to  the 
Court,'*  but  denied  the  other  allegations.  The  plain- 
tiff obtained  an  order  in  chambers  for  production  of 
the  mortgage-deed: — Held,  upon  an  adjourned  sum- 
mons, that  the  plaintiff,  who  did  not  allege  that  the 
deed  contained  anything  which  would  support  his 
case,  was  not  entitled  to  the  production,  except  upon 
redeeming  the  mortgage.  Howard  v.  Bcbinton,  28 
Law  J.  Rep.  (n.s.)  Chanc  670;  4  Drew.  522. 

A  defendant  by  his  answer  stating  that  he  was  a 
purchaser  for  value  without  notice,  is  not  bound  to 
produce  the  title-deeds  of  an  estate  to  a  mortgagee 
whose  security  preceded  the  purchase,  though  the 
bQl  charged  that  the  deeds  were  fraudulently  retained 
by  the  mor^;agor.  Sunt  v.  Elmes,  28  Law  J.  Rep. 
(n.8.)  Chanc  680;  27  Beav.  62. 

If  the  defendant,  in  his  answer,  sets  out  partially 
the  conveyance  made  to  his  vendor,  he  must  produce 
the  deed  to  verify  the  statement.     Ibid. 
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A  oorpontioa  were  lole  defendants  to  a  suity  no 
officer  of  the  company  being  party  for  the  purpoae 
of  discovery.  On  a  motion  by  the  plainiifF  that  the 
defendants  might  file  an  affidavit,  as  directed  by  the 
18th  section  of  the  statute  15  &  16  Vict.  c.  86.  (the 
Chancery  Amendment  Act),  as  to  the  documents  in 
their  possession,  it  was  ordered  that  the  company 
should,  before  a  day  named,  file  an  affidavit,  made 
by  one  or  more  of  its  officers,  as  to  such  documents, 
unless  they  should  in  the  mean  time  satisfy  the 
Court  that  they  could  not  procure  such  officer  or 
officers  to  make  the  affidavit  Hanger  v.  the  Cfreat 
Western  Bail,  Co.,  28  Law  J.  Rep.  (n.s.)  Chanc. 
741 ;  4  De  Gex  &  J.  74. 

Where  a  plaintiff  set  out  in  hi>  bill  a  letter  written 
by  the  defendant,  and  stated  that  it  was  the  plain- 
tiff's intention  to  prove  and  put  in  evidence  all 
letters  which  had  passed  between  him  and  the  defen- 
dant on  the  subject  of  the  transactions  in  question, 
if  so  advised, — Held,  that  the  defendant  was  not 
entitled,  before  putting  in  his  answer,  to  move  for  tiie 
production  of  the  plaintiff's  documents.  MoUUdojf 
T.  Temple^  8  De  Oex,  M.  &  O.  96. 

In  a  suit  by  the  heir-at-law  for  discovery  in  aid  of 
an  action  of  ejectment  brought  by  him  against  per- 
sons in  possession  claiming  as  devisees  of  the  ances- 
tor,— Held,  that  the  defendants,  whether  bound  to 
produce  any  documents  or  not,  must  make  the 
usual  affidavit  in  answer  to  a  summons  for  produc- 
tion by  the  plaintiff.  Mmnbold  v.  Forteath,  8  Kay 
Sl  J.  44. 

Where  the  issue  is,  whether  a  piece  of  ground 
called  O  is  or  is  not  identical  with  a  part  of  land 
called  F,  the  plaintiff  averring  the  negative  is  entitled 
to  production  of  whatever  documents  may  aid  him 
in  establishing  his  negative  averment,  notwithstand- 
ing such  documents  may  also  be  evidence  of  the 
defendant's  title.    £curp  v.  Lhyd^  S  Kay  &  J.  549. 

Therefore  in  a  case  of  this  description  the  defcm- 
dant  was  ordered  to  produce  all  maps,  plans  and 
terriers,  and  all  deeds  and  other  documents  relating 
to  the  matters  at  iisue,  but  with  liber^  to  seal  up 
such  parts  of  the  deeds  and  other  documents  as  did 
not  describe  or  relate  to  the  parcels.    Ibid. 

Upon  motion  on  behalf  of  a  defendant  in  a  suit 
for  production  by  the  plaintiff  of  a  document,  of 
which  the  phiintiff  had  obtained  production  by  an 
order  against  his  co-defendant,  the  Court  refused  to 
make  an  order  in  the  absence  of  the  latter.  Reynolds 
▼.  Qodlee,  4  Kay  &  J.  88. 

But  the  mere  circumstance  of  the  plaintiff  having 
obtained  the  document  for  a  specific  and  limited 
purpose  would  not  have  entitled  him  to  have  it  pro- 
tected, on  the  ground  of  an  implied  confidence  that 
it  should  not  be  used  for  any  other  purpose — eemble. 
Ibid. 

It  is  a  matter  of  course  to  allow  a  defendants 
books  in  use  for  daily  business  to  be  produced  at  the 
place  where  the  trade  is  carried  on,  instead  of  being 
deposited  at  the  Record  and  Writ  Clerks'  Office: 
this  indulgence  may  be  refused  when  there  is  ground 
for  a  suspicion  that  the  books  will  be  tampered  with; 
but  the  fact  of  alterations  alleged  to  be  fraudulent 
having  been  made, — Held,  not  to  be  a  sufficient 
ground  for  such  refusal  where  the  alterations  were 
discovered  by  the  plaintiff  a  year  and  a  half  before 
any  attempt  to  have  the  books  removed  fh>m  the 
defendnnt*s  custody.   Mertene  v.  ffaigh,  Johns.  785. 
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Form  of  special  order  for  produotion  of  books  at 
the  place  of  businessi    Ibid. 

The  usual  order  was  made  for  the  deposit  by  the 
defendant  of  all  documents  in  his  posMssion.  Some 
of  them  consisted  of  the  court  rolls  of  a  manor,  of 
which  the  defendant  acted  as  steward,  but  his  right 
to  that  office  was  contested.  The  Court  released 
the  defendant  from  the  necessity  of  depositing  them 
in  court,  and  ordered  the  production  at  the  steward's. 
Carew  v.  Davis,  21  Beav.  213. 

A  B  settled  property  on  trust  for  the  plaintiff  and 
others,  but  he  reserved  power  of  defeating  it.  The 
plaintiff  alleged  that  the  trusts  had  been  partially 
defeated  by  a  subsequent  deed,  and  called  upon  the 
trustee  to  produce  the  trust  deed.  The  trustee^  in 
his  answer,  stated  that  the  plaintiff's  interest  had 
been  totally  defeated  by  the  subsequent  deed,  which 
he  did  not  object  to  produce,  but  he  said  that  A  B 
(who  was  not  a  party  to  the  suit)  objected  to  the  pro- 
duction:— Held,  that  the  plaintiff  was  entitled  to 
inspect  it,  but  that  the  order  could  not  be  made  in 
the  absence  of  A  B.  Bvgden  v.  Tylee,  21  Bear. 
545. 

An  undertaking  to  produce  documents  to  the 
plaintiff  means  to  him,  his  solicitor  and  agents. 
WilHams  v.  the  Prinee  of  Wales's  Life,  Ae,  Co,,  28 
Beav.  888. 

A  plaintiff  obtaining  information  from  the  produc- 
tion of  documents  in  the  defendant's  possession,  is 
not  at  liberty  to  make  it  public,  and  an  injunction 
will,  if  necessary,  be  granted  to  restrain  him.  A 
plaintiff,  having  published  statements  relative  to  the 
noatters  in  question,  was  as  a  condition  for  making 
an  order  for  production  of  documents,  required  to 
undertake  "  not  to  make  public  or  communicate  to 
any  stranger  the  contents  of  such  documents.**  Ibid. 

A  witness  is  bound  to  produce  a  document  in 
order  that  it  may  be  given  in  evidence,  notwith- 
standing he  may  have  a  lien  on  it.  In  re  the  Coiim- 
ron's  Coalbrook,  ^,  JUiU.  Co.,  25  Beav.  1. 

Distinction  between  the  production  of  documents 
at  the  instance  of  the  party  who  created  the  lien, 
and  of  a  stranger,  and  between  production  and  part- 
ing with  the  possession.    Ibid. 

A  solicitor  in  the  presence  of  his  client  objected  to 
produce  a  document  on  the  ground  of  professional 
confidence.  The  Court,  being  of  opinion  that  the 
document  was  not  privileged  as  regarded  the  client 
himself,  ordered  its  production.    Ibid. 

(5)  Privileged  Documents, 

Letters  passing  between  co-defendants  are  not 
pririleged  from  production.  Betts  v.  Menzies,  26 
Law  J.  Rep.  (n.s.)  Chanc.  528. 

Letters  written  two  years  before  the  institution  of 
a  suit  by  a  country  solicitor  to  one  of  a  firm  acting 
as  his  London  agents  are  not  privileged,  though  the 
firm  afterwards  acted  as  his  soHcitors  in  a  suit  which 
involved  the  subject-matter  of  the  letters.  Mampson 
Y,  ffampson,  26  Law  J.  Rep.  (n.s.)  Chanc.  612. 

Before  the  institution  of  a  suit,  but  in  expectation 
that  proceedings  would  be  taken  against  them,  the 
defendants,  acting  on  the  advice  of  their  solicitor, 
employed  an  agent  to  collect  evidence  at  a  great 
distance  from  this  country.  The  communications 
made  by  the  agent  were  held  to  be  privileged  from 
production.  Lafone  v.  the  PaUdand  Islands  Co., 
27  Law  J.  Rep.  (n.s.)  Chsnc.  25;  4  Kay  &  J.  34. 
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Protection  will  n«ift  be  withheld  firoRi  comiDun!- 
cnttont  made  in  apprehennon  of  littgatxwi,  on  the 
gnmnd  that  the  precise  form  which  the  Utigation 
afterwards  assumed  wns  not  foreseen.     Ibid. 

An  affidaTit  in  supprtrt  of  a  claim  to  seal  up  certain 
passages  in  a  book  not  being  sufficiently  explicit,  the 
Court  inspected  the  disputed  passages  in  order  to 
determine  their  right  to  protection.     Ibid. 

A  testatrix  detised  an  estate  to  trustees  for  fifteen 
years,  and  directed  them  to  deliver  up  possession  to 
such  person  as  within  that  time  should,  to  the  satis- 
faction of  her  trustees,  make  out  a  right  to  the  estate 
as  heir-at  law  to  her  uncle,  who  died  owner  of  the 
estate;  but  in  default  of  any  such  right  being  made 
out,  the  testatrix  devised  the  estate  to  L  W.  There 
were  two  claimants  to  the  estate;  but  the  surririns 
trustee,  after  laying  various  cases  before  counsel  and 
taking  their  opinions,  was  satisfied  with  neither. 
After  the  expiration  of  the  fifteen  years,  L  W  filed 
his  bill  against  the  trustee  and  the  two  claimants  to 
obtain  possession  of  the  estate;  and  upon  amotion 
by  one  defendant,  a  claimant, — Held,  that  the  trus- 
tee was  not  bound  to  produce  the  cases  laid  before 
counsel,  or  their  opinions,  or  any  of  the  documents 
affecting  the  title  to  the  estate.  Wytme  ▼.  Bumber- 
iUm,  28  Law  J.  Rep.  (ir.8.)  Chanc.  281;  27  Beev. 

If  a  solicitor,  party  to  a  suit,  admits  by  his  answer 
the  custody  of  papers  relating  to  a  company,  be  will, 
if  the  directors  and  the  company  are  before  the 
Court,  be  compelled  to  produce  them,  notwithstand- 
ing, by  their  answers,  the  directors  say  that  the 
papers  are  in  the  hands  of  a  third  party,  and  the 
solicitor  says  that  he  has  the  documents,  but  that  in 
his  hands  they  are  privileged.  Ocukdl  v.  Ckamben, 
28  Law  J.  Rep.  (n.s.)  Chanc.  888;  26  Beav. 
808. 

A  and  B  had  dealings  together.  B  afterwards 
became  bankrupt,  and  A  filed  a  bill  against  B's 
asmgiiees  to  establish  the  dealings.  The  defendants 
admitted  the  possession  of  copies  of  the  examination 
of  A  before  the  Commissioners,  but  refused  to  pro- 
duce them,  on  the  ground  of  privilege,  as  being  evi- 
dence given  in  support  of  the  defence.  The  Court 
(overruling  a  decision  of  the  Master  of  the  RolU) 
discharged  an  order  for  their  production,  considering 
that  they  ought  not  to  be  produced  until  the  hearing 
of  the  cause.  Oandee  v.  Stanrfdd,  28  Law  J.  Rep. 
(v.8.)  Chanc.  486;  4  De  Gex  &  J.  1. 

In  a  suit  by  the  heir  and  general  devisee  of  the 
client  against  the  devisees  and  executors  of  the 
solicitor,  to  set  aside  a  purchase  by  him  from  his 
client,  on  the  gnmnds  of  its  being  at  an  undervalue, 
and  the  client  being  then  in  embarrassed  circum- 
stances:— Held,  that  copies  of  subsequent  convey- 
ances firom  the  solicitor  to  purchasers  from  him,  and 
a  valuation  of  the  estates,  and  mortgages  made  by 
the  vendor  were  not  pririleged  documents.  Oftil^ 
T.  Moudey.  2  Kay  &  J.  288. 

Held,  that,  for  the  purpose  of  an  application  fbr 
production  of  documents,  it  must  be  assumed  that 
the  plaintiff's  case  as  alleged  in  the  bill  is  true,  in 
order  to  test  whether  he  is  entitled  to  production  of 
documents  upon  that  assumption;  because  if  the 
Court  most  wait  until  the  fiite  of  the  litigation  is 
known,  that  would  be  equivalent  to  refusing  pro- 
duction.   Ibid. 

Held,  that  the  executors  of  the  solicitor  could  not 


claim  privilege  against  the  real  representatiTe  of  the 
vendor  for  any  documents  as  confidential  commu- 
nications with  the  vendor.    Ibid. 

The  defendants  suggesting  that  the  ezecatora  of 
the  vendor,  who  were  also  defendants,  had  an  in- 
terest in  some  of  the  scheduled  document^-^Held, 
that  they  should  be  served.    Ibid. 

(N)  DiSOOTIRT. 

A  bill  was  filed  against  the  executors  of  a  testator 
for  an  account  of  his  estate,  and  the  Bank  of  Eqgland 
were  made  defendants.  The  bill  alleged  that  the 
testator  had  been  possessed,  during  certain  periods 
of  his  life,  of  various^sums  of  stock  standing  in  his 
name  in  the  Bank,  and  it  sought  discovery  as  to 
these  particular  sums,  but  no  relief  was  prayed 
against  the  Bank: — Held,  upon  demurrer  by  the 
Bank,  that  neither  an  individual  nor  a  public  com- 
pany who  had  no  interest  in  the  subject-matter  of  the 
suit,  and  against  whom  no  relief  was  pmyed,  could 
be  made  a  party  to  the  suit  Scumden  yr.'Saiaiden, 
85  Law  J.  Rep.  (n.s.)  Chanc  26;  8  Drew.  887. 

Persons  assuming  to  act  as  broken  of  the  city  of 
London,  and  believed  to  be  duly  qualified  as  each, 
cannot  protect  themselvee  fh>m  a  discovery  of  deat- 
inss  and  transactions  between  themselves  and  their 
principals  by  alleging  that  they  may  be  rendered 
liable  to  penalties  for  having  acted  in  such  transae- 
tions  without  having  been  duly  admitted  as  broken 
of  the  city  of  London,  under  the  provisions  of  the 
57  Geo.  8.  c.  60.  XobinMon  v.  Kikhin,  25  Law  J. 
Rep.  (n.b.)  Chanc.  441,  364;  8  De  Gex,  M.  ft  Q. 
88  i  21  Beav.  865. 

Confidential  communications  involving  fraud  are 
not  privileged  fh>m  disclosure.  Oartnde  v.  Ouiram, 
26  Law  J.  Rep.  (n.s.)  Chanc.  113. 

In  answer  to  a  bill  filed  for  an  injunction  to 
restrain  a  former  clerk  of  the  plaintiffls  from  di»- 
cloiing  any  of  their  dealings  and  transections,  the 
defendant  stated  that  the  plnintifik  were  in  the  habit 
of  conducting  their  business  in  a  fhiudulent  manner, 
and  specified  a  particular  instance.  In  support  of 
his  answer  the  defendant  filed  interrogatories  for  the 
examination  of  the  plaintifis  as  to  the  fraudulent 
transactions,  which  the  plaintiffs  declined  to  answer. 
On  exception  to  the  answer  of  the  plaintifis, — Held, 
that  there  was  no  privilege  to  protect  them  from 
answering,  the  discovery  being  material  to  supp<fft 
the  defendants  answer,  which,  if  proved,  would  be 
a  complete  defence  to  the  bill.    Ibid. 

A  compulsory  reference  to  arbitration,  under  the 
8rd  section  of  the  Common  Lhw  Procedure  Aet| 
1854,  is  different  from  a  reference  by  consent,  and  n. 
such  a  case  a  bill  of  discovery,  in  aid  of  the  proceed- 
ings before  the  arbitrator,  will  lie.  The  BriUA 
&Mgirt  Shipping  Co.,  Limited,  v.  SomeMf  26  Law  J. 
Rep.  (K.B.)  Chanc.  759 ;  8  Kay  ft  J.  488. 

Upon  a  bill,  filed  by  the  representative  of  the 
deceased  partner  in  a  firm  of  wine-merchanta  agaimt 
the  surviving  partner  for  an  account  and  for  particu- 
an  of  all  transactions  for  a  period  of  six  months,  the 
defendant  referred  to  a  book  containing  the  particn- 
lare  required,  but  reAised  to  set  them  out  in  the  form 
of  a  sdiedule.  He  also  claimed  protection  against 
disclosing  the  names  and  private  dealings  of  the  cua- 
tomen  of  the  firm.  Exceptions  to  the  answer  allowed 
on  both  grounds.  Telford  v.  JUukin,  29  Law  J. 
Rep.  (n.s.)  Chanc  867 ;  1  Dr.  &  Sm.  148. 
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(O)  IVTBBBOOATOEIBS. 

A  plaintiff  having  let  the  time  go  by  for  filing 
interrogatories  does  not  by  amending  his  bill  become 
entitled  afterwards  to  file  them  to  the  whole  bill. 
The  proper  oourse  is  to  apply  to  the  Coart  for  an 
extension  of  time.  Dmu  t.  Boehunen,  27  Law  J. 
Rep.  (V.8.)  Chanc.  368. 

(P)  AFflDAYITSi 

An  affidavit,  instead  of  being  headed  as  usual, "  We 
A  B,  C  D  and  E  F  eeyerally  make  oath  and  say," 
was  headed  *'  The  joint  and  seTeral  affidavit  of  A  B, 
C  Dand  B  F.  We  the  laid  A  B,  C  D  and  E  F  say 
as  follows.**  Leave  to  file  it  was  refused.  In  rt 
Newton,  2  De  Gez,  F.  &  J.  3. 

A  party  to  a  cause  filing  or  giving  notice  to  read 
an  affidavit  before  Uie  evidence  is  closed,  may  bo 
erosB-examined  upon  such  affidavit  at  once,  wiUiout 
waiting  until  the  evidence  is  closed.  Clarke  y.  Late, 
2  Kay  &  J.  28. 

A  party  having  filed  or  given  notice  to  read  an 
affidavit  is  not  at  liberty  to  withdraw  it    Ibid. 

Upon  a  petition  by  a  widow  for  payment  out  of 
court  of  money  to  the  payment  of  which  she  has 
become  entitled  since  the  death  of  her  husband,  the 
Court  requires  an  affidavit  that  no  settlement  was 
made  on  her  marriage  with  her  late  husband.  EMmg* 
Um  V.  BlringUn^  4  Drew.  645. 

On  a  motion  for  a  decree  the  answer  is  an  affidavit^ 
and  the  defendant  may  be  cross-examined  upon  it. 
WiffhJkKum  V.  WhedUm,  28  Beav.  397. 

No  weight  is  to  be  attached  to  an  affidavit  where 
the  opposite  party  has  had  no  opportunity  to  cross- 
examine  the  witness.    Ibid. 

On  a  motion  for  an  injunction  the  plaintiif,  who 
has  compulsorily  obtained  an  answer,  cannot  cross- 
examine  the  defendant  on  it,  unless  it  is  to  be  used 
on  the  defendant's  behalf.     Ibid. 

An  affidavit  was  made  in  favour  of  the  plaintifF, 
who,  after  a  long  delay,  filed  it  after  the  death  of  the 
witness,  whereby  no  cross-examination  could  be  had. 
A  motion  to  take  it  off  the  file  was  refused,  though 
the  Court  intimated  that  it  would  have  less  weight. 
AiodoOT  V.  Ahadam^  24  Beav.  248. 

(Q)  Special  Examiner. 

A  special  examiner  will  not  be  appointed  on  the 
mere  ground  that  a  witne«  resides  more  than  twenty 
miles  from  London.  AUree  v.  Sktrwi^  27  Law  J. 
Bep.  (h  s.)  Chanc.  725 ;  2  De  Oex  &  J.  92. 

This  Court  will  not  order  original  documents  to 
be  taken  out  of  the  jurisdiction  of  the  Court  for  the 
parpose  of  their  b^g  produced  before  a  special 
examiner,  on  the  examination  of  witnesses  in  the 
cause,  unless  a  special  case  be  made  for  that  purpose. 
But  Uie  Court  has  jurisdiction,  upon  a  special  case 
being  made,  to  make  such  an  order — eembU,  Lafvm 
V.  ikeFiMmd  lekmda  Co.,  4  Kay  8r  J.  39. 

Disinclination  of  the  Court  to  appoint  special 
examinem,  on  account  of  the  great  expense  it  entails 
on  the  suitor.  The  Master  of  the  Rolls  will  not 
appoint  one,  except  in  cases  of  absolute  necessity. 
SroGOM  V.  Lhyd,  21  Beav.  519. 

(R)  Examination  of  Witnesses. 

Where  country  witnesses  who  had  sworn  affidavits 
in  London  were  required  to  be  cross-examined,  the 


Court,  on  affidavit  of  inconvenience,  dispensed  with 
their  attendance  at  the  examiner'ii  office,  and  iwued 
a  commission.  Ogilby  v.  Oreffory,  25  Law  J.  Bep. 
(n.8.)  Chanc  82. 

A  defendant  had,  upon  the  application  of  the 
plaintifi^  made  an  affidavit  as  to  the  documents  in  his 
possession,  pursuant  to  the  18th  section  of  the  statute 
15  &  16  Vict.  c.  86:  —  Held,  overruling  Kay  v. 
Smith  (20  Beav.  566 ;  s.  c.  24  Law  J.  Rep.  (n.s.) 
Chanc  788)— that  the  defendant  is  not  liable,  under 
the  40th  section  of  the  same  statute,  to  be  cross- 
examined,  unless  he  gives  notice  to  use  the  affidavit 
as  evidence  for  himself.  ManJby  v.  Bewicke^  26 
Law  J.  Bep.  (n.8.)  Chanc.  20 ;  8  De  Gex,  M.  Sl  G. 
470,  472. 

The  scale  of  allowance  for  the  expenses  of  a  witness 
does  not  depend  upon  any  valuation  of  the  particular 
witness's  time,  but  the  same  scale  of  compensation  is 
to  be  allowed  to  a  witness  exHmined  in  a  Court  of 
equity  as  to  a  witness  examined  in  a  Court  of  com« 
mon  law.  Nehee  v.  Gibbon,  26  Law  J.  Rep.  (n.s.) 
Chanc  208. 

An  order  was  obtained  ex  paeie  for  the  attendance 
of  a  witness  to  give  his  evidence  at  his  own  expense, 
and  the  order  also  contained  a  direction  for  him  to 
pay  the  costs  of  obtaining  it:— Held,  that  such 
direction  was  wrong.     Ibid. 

One  of  the  Vice  Chancellors  having  made  an 
order  ex  parte  that  a  person  ordered  to  attend  as  a 
witness  should  pay  tiie  costs,  the  order  was  dis- 
charged as  irregular.  Ccut  v.  Poyeer,  26  Law  J. 
Bep.  (n.8.)  Chanc.  353, 93 ;  8  Sm.  &  O.  869. 

A  crvditor^s  affidavit  filed  in  support  of  his  claim 
for  a  debt,  under  a  decree  in  an  administration  suit, 
is  one  upon  which,  under  the  40th  section  of  the 
statute  15  &  16  Vict,  c  86,  he  can  be  cross-examined. 
Ibid. 

A  witness  summoned  before  a  chief  clerk  to  give 
evidence  has  no  right  to  refuse  to  be  sworn.  He 
may,  however,  make  any  special  application  to  the 
chief  clerk  to  have  the  assutance  of  counsel,  or  to 
have  the  question  adjourned  into  court.  In  re  the 
Electrie  Tdegraph  Co,  cf  Ireland^  ex  parte  Bunn^ 

26  Law  J.  Rep.  (m,b,)  Chanc.  614;  24  Beav.  Ib7. 
A  party  to  a  suit  is  entitled  to  bis  expenses  and 

allowance  as  a  witness  before  he  can  be  required  to 
be  croag  examined  on  an  affidavit  filed  by  him  under 
a  decree    Dewey  v.  Dwrramit,  Smith  v.  Durrant, 

27  Law  J.  Rep.  (n.s.)  Chanc.  508 ;  24  Beav.  493. 
Under  the  89th  section  of  the  15  &  16  Vict.  c.  86, 

an  order  for  the  production  of  a  witness  at  the  hear- 
ing of  a  cause  may  be  obtained  without  the  order  of 
the  Court,    ffolden  v.  Bolden,  7  De  (rex,  M.  &  G. 

897. 

On  a  motion  for  a  decree,  the  plaintiff  *s  affidavit 
in  reply  was  filed  on  the  4th  of  August.  The  defon- 
dant  took  no  steps  to  cross-examine  until  after  the 
long  vacation,  and  he  then  asked  that  the  cause 
might  stand  over  to  enable  him  to  cross-examine  the 
plaintiff: — Held,  that  he  was  not  entitled  as  of  right, 
and  that  it  was  matter  of  discretion,  and  the  Court, 
having  heard  the  cause,  and  seeing  no  necessity  for 
a  cross-examination,  made  a  decree.  BourdUlin  v. 
Baddeley,  26  Beav.  255. 

(S)  Evidence. 

The  deposition  of  a  witness  examined  de  hene  esse 
whto  about  to  go  abroad,  ordered,  after  the  dismissal 
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of  the  bill,  to  be  publiihed  tat  the  pnrpoMS  of  ta* 
other  suit  instituted  against  the  same  defendant,  upon 
certain  terms  and  saving  just  exceptions.  M*J%U>tk 
y.  (he  Great  Watem  Rail,  Co.,  7  De  Gex,  M.  &  O. 
737. 

Upon  a  motion  by  way  of  appeal  from  granting  an 
injunction,  the  respondent  may  adduce  fresh  eTidenoe 
in  support  of  the  injunction.  Pole  t.  /oeZ,  2  De  Oez 
A:  J.  285. 

The  proper  time  for  an  application  under  15&16 
Vict.  c.  86.  B.  39.  for  an  examination  vivd  voce  in 
court  is  at  the  bearing  of  the  cause.  Raymond  t. 
Brown,  4  De  Oex  &  J.  530. 

The  practice  as  to  closing  evidence  does  not  apply 
to  motions  for  decree,  and  a  notice  to  cross-examine^ 
given  after  the  seven  days  for  filing  affidavits  in  reply, 
u  regular.   Bedwell  v.  Prudence^  I  Dr.  ft  8m.  221. 

Where  an  affidavit  is  sworn  before  a  notary  public 
of  a  foreign  country  not  under  the  dominion  of  the 
Queen,  the  signature  of  the  notary  must  be  verified 
before  the  affidavit  can  be  filed  unless  by  consent; 
and  the  Court  cannot  take  judicial  cognisance  of  the 
notarial  seal  alone  as  a  sufficient  rerification.  In  re 
SarTi  Truit,  4  Kay  ft  J.  800. 

What  evidence  will  be  required  on  a  petition  under 
the  56  Geo.  8.  c.  60.  and  8  &  9  Vict.  c.  62.— jtiore. 
ffoward  v.  Kay,  4  Drew.  151. 

Application  for  substituted  service  of  a  tubptma 
ad  tetli/Uandum,  or  in  the  alternative,  that  a  solicitor 
might  produce  his  client  before  the  examiner,  refused. 
Spieer  v.  Bawon,  22  Beav.  282. 

Where  a  chaige  against  a  defendant  is  struck  out 
by  amendment,  the  defendant  is  not  justified  in 
entering  into  evidence  on  the  subject  The  original 
bill  insisted  on  the  invalidity  of  the  appointment  of 
new  trustees  made  by  the  defendant  on  the  ground 
of  her  mental  incapacity.  Though  the  charge  as  to 
mental  incapacity  was  struck  out  by  amendment,  the 
defendant  nevertheless  entered  into  evidence  on  the 
subject: — Held,  that  the  courM  was  improper,  and 
though  the  appointment  was  upheld,  and  the  plaintiff 
was  ordered  to  pay  the  costs  relating  to  that  matter, 
yet  the  defendant  was  ordered  to  pay  the  costs  of 
the  evidence  as  to  her  mental  capacity.  Stetoart  t. 
Stewart,  22  Beav.  393. 

Under  the  old  practice  a  disputed  will  could  not 
be  proved  vivd  voce  at  the  hearing ;  but  liberty  was 
given  under  the  new  practice,  to  prove  a  will  in 
Court,  and  the  heir  was  allowed  to  cross-examine  the 
witnesses.     CfkU^eater  v.  Chicheder,  24  Beav.  289. 

Whether  any  part  of  the  evidence  in  chief  can  be 
taken  orally  on  a  motion  for  a  decree,  qware.  PettaU 
T.  NichoCU,  24  Beav.  298. 

(T)  DiSOLAIMIE. 

Three  parties  claimed  a  fond,  and  a  suit  was  insti- 
tuted by  one  of  them  against  the  other  two:  one  of 
the  co-defendants  disclaimed,  but  contended  that 
the  Court  upon  deciding  against  the  plaintiff  could 
not  go  on  to  declare  the  rights  of  bis  co-defendant: — 
Held,  (affirming  the  decision  of  the  Master  of  the 
Rolls,)  that  the  disclaiming  defendant  ought  to  have 
brought  his  case  before  the  Court,  and  that  as  he  had 
disclaimed,  the  Court  would  decide  the  question 
between  the  two  other  dairoants  as  if  they  were  the 
only  litigating  parties.  Jolly  v.  ArbuOmot,  28  Law 
J.  Rep.  (n.s.)  Chanc.  547;  4  De  Gex  ft  J.  224:  21 
Beav.  288. 


Pkrtiet  properiy  made  defondants  to  a  soitia  the 
first  instance,  and  afterwards  giving  notice  to  plaintilF 
that  they  do  not  claim  any  interest,  are  not  entitled 
to  their  costs,  notwithstanding  such  notice  was  given 
before  putting  in  their  answer,  unless  they  have  gone 
on  to  offer  their  consent  to  have  the  bill  dismissed 
against  them  without  costs  up  to  the  date  of  such 
notice.  And  it  rests  with  defendants  to  ofier  such 
consent,  and  not  with  plamtiffs  to  adc  iL  Talbot  t. 
KenUkead,  4  Kay  ft  J.  98. 

(U)  CoKPBoicisB  or  Suit. 

Any  man  who  is  not  a  lunatic  must  be  considered 
competent  to  agree  to  a  compromise  of  litigation  in 
which  he  is  engaged,  the  circumstsnoes  under  which 
the  compromise  was  made  not  being  such  as  to  afiiivd 
evidence  of  fraud.  Mamhi  v.  ifewjdbs,  3  Kay  ft  J. 
842. 

An  a^ireement  to  compromise  a  suit,  oontainiog  a 
stipulation  that  it  may  bo  mads  a  rule  of  Court, 
may  now  be  enforced  on  petition  supported  by  affi- 
davit where  the  whole  matter  is  before  the  Court — 
PortyiK  V.  MaiOoniS  Madd.  78)  considered.  Dens- 
ton  T.  New9om€,  2  Oiff.  272. 

(W)  Stativo  PROCIIDUrOS. 

Two  suits  for  the  administration  of  the  aane  estate 
having  been  instituted  in  diflbrent  branches  of  the 
Court,  and  a  decree  having  been  made  in  the  latter 
of  the  suits,  the  proper  courae  for  a  party  wishing  to 
stay  proceedings  in  the  other  is  to  get  it  transferrsd 
to  the  Judge  who  pronounced  the  decree  and  to 
make  an  application  in  both  suits  before  that  Judge. 
Bufort  V.  ArrowmniUk,  7  De  Gex,  M.  &  G.  434. 

Motion  by  defendants  to  stay  proceedings  in  a  suit 
upon  certain  terms  on  the  ground  that  the  same 
questions  were  in  issue  in  a  suit  instituted  by  them 
againrt  the  plaintiffii  in  Scotland,  and  which  the 
Court  had  refosed  to  stay,  refosed  with  costs. 

A  proceeded  against  the  executon  of  B  in  Scotland. 
In  a  creditore*  suit  in  this  country  by  the  executon,  A\i 
proceedings  were  restrained  by  injunction,  but  after 
three  yean*  delay  the  order  was  revened  on  appeal. 
In  the  meanwhile  the  executon  had  instituted  a  suit 
here  against  A  on  the  same  subject  It  having  been 
held  that  A  had  a  right  to  proceed  in  Scotland,  he 
moved  to  stay  the  executors'  proceedings  here  until 
the  question  had  been  decided  in  Scotland.  The 
motion  was  held  irregular,  and  refosed  with  costs. 
Staiiwton  v.  the  Carron  Co,,  21  Bear.  600. 

The  common  administration  decree  having  been 
made  in  a  suit  by  one  of  the  next*of-kin,  a  second 
suit  was  instituted,  six  months  after,  by  another  next* 
of-kin,  praying  additional  relief.  The  Court  stayed 
the  second  suit,  on  the  defendant  in  the  first  under- 
taking not  to  object  to  any  additions  to  the  decree 
which  the  Judge  in  chamb«s  might  think  reaaonaUe. 
Owyer  v.  Peterson,  26  Beav.  88. 

Where  the  matten  in  dispute  have  been  disposed 
of  by  an  independent  proceieding,  the  plaintiff  may 
apply  to  stay  prooeedings,  and  the  Court  will  then 
dispose  of  the  costs.  But  where  the  suit  has  been 
dismissed  against  some  of  the  defendants  for  want 
of  prosecution,  the  Court  is  no  longer  able  to  adjudi- 
cate as  to  the  costs,  in  the  absence  of  the  dismissed 
parties,  and  in  default  of  prosecution,  the  bill  will  be 
dismiased  in  the  usual  way,  with  coste.  T^roward  v. 
AUwood,  27  Beav.  85. 
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(X)  Sbttivo  Down  akd  Hiakihq  Causi. 

Where  a  motion  for  an  injunction  \9,  by  arrange- 
ment, tamed  into  a  motion  for  a  decree,  it  must  be 
set  down  by  order  to  nve  the  month's  delay.  Qreen 
V.  Xot0,  22  Bear.  395. 

A  decree  was  taken  by  default  in  consequence  of 
the  negligence  of  the  clerk  of  the  defendant's  soli- 
citor. The  Court  refused  to  restore  the  cause. 
Flower  v.  Oedye,  23  Beav.  449. 

The  last  cause  in  the  paper  is  no  longer  privi- 
leged.   Ibid. 

(Y)  Traivsfbb  of  Causes. 

When  two  suits  are  instituted  for  the  same  object 
in  difierent  courts,  the  parties  ought  themselves  to 
apply  to  the  Lord  Chancellor  to  have  them  txans- 
feired  to  one  Court.  If  they  do  not,  the  Court 
itself  will  apply  to  the  Lord  Chancellor  for  that  pur- 
pose.   Swale  V.  Swale,  22  Beav.  401. 

(Z)  IlfTKBLOCnTOBT  ApPUOATIONS. 

An  order  having  been  made  on  motion  before  the 
hearing,  giving  the  plaintiff  liberty  to  enter  the  defen- 
dants ground  fi^r  the  purpose  of  inspection  and  for 
the  same  purpose  to  break  up  the  soil  in  the  manner 
therein  specified, — Held,  on  appeal,  that  the  latter 
part  of  the  order  ought  to  be  dischaiged,  it  not  being 
according  to  the  course  of  the  Court  that  such  liberty 
should  be  given  on  an  interlocutory  application  before 
the  hearing.  Bwnor  v.  BarweU,  1  De  Gex,  F.  & 
J.  529. 

(AA)  Trial  bt  Jubt. 


In  cases  requiring  a  jury  under  the  21  &  22  Vict. 
€.  27,  the  practice  of  the  Court  in  granting  issues 
will  be  followed;  and  therefore  before  the  hearing 
the  Court  will  not  summon  a  jury  without  the  con- 
sent of  the  defendant.  Oeorge  v.  WhUmore^  28  Law 
J.  Rep.  (N.s.)  Chanc.  720;  26  Beav.  557. 

A  cause  being  ready  for  hearing  upon  bill  and 
answer  and  affidavits,  a  preliminary  motion  was 
made  under  Uie  statute  21&22  Vict.  c.  27,  that  a 
jury  might  be  summoned  to  try  certain  disputed 
questions  of  fi&ct: — Held,  in  conformity  with  a  deci- 
sion of  the  Master  of  the  Rolls,  that  the  act  was  only 
intended  to  apply  to  cases  in  which,  under  the  old 
practice,  an  issue  would  have  been  directed  at  the 
hearing.  Bradley  v.  BevingUm,  28  Law  J.  Rep. 
(m.8.)  Chanc.  799;  4  Drew.  511. 

(BB)  Case  stated  bt  Tbustebs. 

Where  a  trustee  states  a  case  for  the  advice  of 
the  Court,  under  the  22  &  23  Vict.  c.  35,  he  need 
not  obtain  the  concurrence  of  his  co-trustees,  and 
should  not  serve  any  of  the  parties  beneficially  in- 
terested, but  should  in  such  case  bring  his  petition 
or  statement  before  the  Court  in  the  first  instance, 
and  take  the  directions  of  the  Judge  as  to  the  par- 
ties to  be  served.  All  the  facts  upon  which  the 
advice  of  the  Court  is  asked  should  appear  on  the 
fiice  of  the  petition  or  statement,  and  the  costs  of 
affidavits  in  support  will  not  be  allowed.  Re  Mug- 
fferidge^e  Settlement,  29  Law  J.  Rep.  (n.s.)  Chane. 
288;  Johns.  625. 

(CC)  Chief  Clerk's  Cbbtifioatb. 
When  the  certificate  of  the  chief  clerk  is  filed  it 


is  absolute  after  eight  days,  and  will  not  be  dis- 
charged or  varied,  except  under  very  special  circum- 
stances. ffotDell  V.  KighOey,  25  Law  J.  Rep.  (w.s.) 
Chanc.  341 ;  8  De  Gex,  M.  &  G.  325. 

Where,  in  a  vendor's  suit  for  specific  performance 
of  a  contract  to  purchase  land,  the  chief  clerk  had 
certified  against  the  title  of  the  plaintiff,  and  the 
plaintiiPs  solicitor,  through  misapprehension  of  the 
practice  on  the  part  of  his  clerk,  had  allowed  the 
eight  days  after  the  61ing  of  the  certificate,  within 
which  (according  to  the  practice  prescribed  by  the 
51st  of  the  General  Orders  of  the  16th  of  October 
1852)  the  plaintiff  ought  to  have  applied  to  vary  the 
certificate,  to  expire;  the  Court  nevertheless  gave 
leave  to  apply  by  motion  to  vary  such  certificate, 
the  plaintiff  paying  bl,  by  way  of  costs.  AehJLofi  v. 
Wood,  26  Law  J.  Rep.  (n.s.)  Chanc.  275. 

A  summons  to  vary  the  chief  clerk's  certificate  if 
a  sufficient  application  within  the  5l8t  Order  of  the 
16th  of  October  1852,  and  therefore,  where  such 
summons  was  obtained  within  eight  days  ih>m  the 
filing  of  the  certificate,  although  not  returnable 
within  the  eight  days,  it  was  held  to  be  in  time. 
WycherUy  v.  Barnard,  28  Law  J.  Rep.  (!i.s.)  Chanc 
562;  Johns.  41. 

(DD)  Orders  aitd  Decrees. 
(a)  In  general. 

Defendants  in  the  same  interest  as  the  plaintifis, 
but  out  of  the  jurisdiction,  were  served  with  a  printed 
copy  of  the  bill.  They  refusing  to  appear,  the  pUin- 
tif^  entered  an  appearance  for  them,  and  then  (with- 
out any  further  service)  filed  replication,  brought 
the  cause  to  a  hearing,  and  upon  production  of  the 
certificate  of  the  Clerk  of  Records  and  Writs,  that 
said  defendants  had  not  appeared,  obtained  a  decree. 
The  registrar  refusing  to  draw  up  the  decree, — Held, 
that  the  plaintifiB*  proceed mgs  had  been  irregular, 
and  that  they  ought  either  to  have  served  the  said 
defendants  with  notice  of  the  replication  and  with 
eubpcena  to  hear  judgment,  or  else  to  have  obtiuned 
orders  for  substituted  service  of  such  notice  and 
Stt5p(ma.  Lanham  v.  Pirie,  26  Law  J.  Rep.  (w.s.) 
Chanc.  80. 

Held,  also,  that  the  defect  in  the  proceedings 
could  not  be  remedied  under  the  51st  section  of  the 
Chancery  Jurisdiction  Improvement  Act,  15&16 
Vict.  c.  86,  by  striking  out  the  names  of  the  said 
defendants  as  parties,  and  by  dating  the  decree  after 
such  amendment  and  serving  it  upon  them.    Ibid. 

Where  part  of  a  sum  of  money  directed  by  order 
of  the  Court  to  be  paid  by  the  defendant  to  the 
plaintiff  had  been  levied  under  a  fl.  fa,  issued  pur^ 
suant  to  the  Orders  of  the  10th  of  May  1839,  and 
the  amount  of  the  levy  appeared  upon  the  return  to 
the  writ,  the  Court  reflised  to  order  payment  of  the 
balance  within  four  days ;  but  directed  an  order  to 
be  taken  on  affidavit  <^  service  of  notice,  that  the 
chief  clerk  should  ascertain  and  certify  the  amount 
which  was  due  to  the  plaintiff  from  the  defendant, 
and  that  the  defendant,  within  ten  days  after  the 
date  of  the  certificate,  should  pay  to  the  plaintiff 
what  should  be  so  certified  to  be  due.  HipHnt  v. 
Hiphme,  26  Law  J.  Rep.  (ic.s.)  Chanc.  512. 

Where  a  bill  has  been  ordered  to  be  retained  for 
a  twelvemonth,  with  liberty  to  the  plaintiff  to  bring 
an  action,  the  Court  will  extend  the  time,  if  satis- 
fied that  there  is  a  hondjide  intention  to  proceed 
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with  the  action,  and  that  there  hat  heen  proinptDeai 
in  bringing  the  matter  to  an  adjudication.  Farina 
T.  SUflperloeky  26  Law  J.  Bep.  (n.s.)  Chanc.  790; 

1  De  Uez  ft  J.  434. 

A  teatator  in  1815  devised  an  eatnte  to  A  for  life, 
remainder  to  hia  aona  succcauveljr  in  tail,  remainder 
to  B  in  tail,  and  in  1818  made  another  will,  deviling 
the  estate  to  A  for  life,  remainder  to  his  sons  suo 
eessively  in  tail,  remainder  to  C  in  tail: — Held,  that 
a  decree  establishing  the  will  of  ]  818  made  in  a  suit 
to  which  B  waa  not  a  party,  but  A  and  his  first  son 
were  parties  aa  representing  the  inheritance,  was  not 
binding  aa  between  B  and  C.  Amdd  T.  BaMrigge^ 

2  De  Gex,  F.  &,  J.  92. 

The  5l8t  section  of  the  Chancery  Procedure  Act 
enables  the  Court  to  direct  the  administration  of  one 
or  more  of  several  specific  trusts  created  by  the  same 
instrument,  without  directing  the  performance  of 
th«  whole  of  the  traits.  PanuU  v.  HingtUm,  3  Sm. 
ft  G.  887. 

A  testator  in  1823  directed  his  truateei  to  apply 
inch  part  of  a  moiety  of  the  surplus  rents  as  they  in 
their  discretion  should  see  fit,  for  the  maintenance, 
fto.  of  hia  younger  children  during  hia  widow's  life, 
and  at  her  decease  to  pay  them  1,0001.  a  piece. 
Subject  thereto,  A  B  was  absolutely  entitled  to  the 
estate.  In  a  suit  for  the  performance  of  the  trusts 
the  estate  was  sold,  and  a  fund  was  set  apart  to  pro- 
vide fbr  Uie  widow*a  dower  which  was  ordered  to  be 
chaig^  with  the  legacies  payable  at  her  death,  and 
A  B  was  declared  entitled  to  the  remaining  fund. 
The  widow  died  in  1854,  and  no  provision  haTing 
been  made  for  the  children'a  mtiintenance  under  the 
discretionary  direction,  a  younger  child  sought  to 
obtain  payment  out  of  the  dower  fluid,  but  the  Court 
held,  that  whatever  hia  righta  might  be  they  had 
been  concluded  by  the  previous  orders  made  in  the 
cause.    IAv€»ey  v.  Harding,  21  Beav.  227. 

Declaration  of  rights,  aa  between  co>deiendanti, 
refused.    Thomat  v.  Lloyd,  25  Beav.  620. 

It  is  not  proper  to  enter  in  a  decree  evidence  aa 
**  read  de  hem  ette,  saving  just  exceptionA.'*  If  its 
admissibility  be  disputed,  the  p<Mnt  should  be  deter- 
mined by  the  Court.  Drake  v.  Drake  (No.  1),  25 
Beav.  641. 

When  at  the  hearing  liberty  ia  given  to  mention 
the  case  again  on  the  minutes,  it  must  be  done  at 
least  within  a  fortnisht,  otherwise  the  parties  must 
give  notice  of  motion  specifying  the  alteration!. 
Riiod  T.  Owper,  26  Beav.  873. 

An  order  drawn  up  in  the  Registrar'a  office  in  the 
absence  of  a  defendant,  will  not  be  set  anide  where 
no  error  is  shewn.  SmiJSk  v.  itoton  (No.  2),  26  Beav. 
559. 

(5)  To  Itevive, 

By  a  decree  a  defendant  waa  ordered  simply  to 
pay  a  sum  of  money,  and  the  costs  of  the  suit;  but 
before  doing  so  he  died.  The  plaintiff  thereupon 
obtained  the  common  order  to  revive;  but  as  the 
executors  of  the  deceased  defendant,  alter  such  order 
had  been  obtained,  refiised  to  make  the  payments 
ordered  by  the  decree,  the  plaintiff,  subsequently  to 
auch  refusal,  filed  a  supplemental  bill  against  the 
executors : — Held,  that,  as  the  decree  directed  simple 
payment  of  a  sum  of  money  and  the  costs  of  the 
suit,  the  common  order  to  revive  was  regular;  and 
that  the  executors  most  pay  the  costs  of  the  lup- 


plemental  niit,  aa  such  suit  had  been  oecaaioned  by 
their  own  conduct  CoUardw,  Roe,  29  Law  J.  Rep. 
(v.8.)  Chanc  82.9;  1  Giff.  811. 

The  form  of  order  in  £dmard9  v.  BaUeg  does  not 
deprive  the  suitor  of  the  right  to  file  a  bill  where 
there  is  a  risk  that  he  mav,  by  adopting  the  ordinal/ 
practice,  fail  to  obtain  redreas.    Ibid. 

A  motion  to  discharge  an  order  to  revive,  obtained 
by  the  assignees  of  a  sole  phuntiff,  under  the  15  ft  16 
Vict  c.  SS,  s.  52,  was  refused,  wHh  coats.  Joek^m 
T.  Ifcs  Biga  ond  Dunabwrg  Railwaig  Cowtpang,  29 
Law  J.  Rep.  (n.b.)  Chanc  571;  28  Be«v.  75. 

A  defendant  having  been  served  with  nbpoma 
died  before  appearance : — Held,  that  the  suit  could 
not  be  revived  againit  hia  heir,  but  that  the  remedy 
against  him,  if  any,  waa  by  ordinal  bilL  BUmd  v. 
Danism,  21  Beav.  312. 

A  suit  which  has  been  abated  for  more  than  twenty 
years  cannot  be  revived.     Ibid. 

One  of  several  plaintifb  waa  dead  at  the  date  of 
the  decree,  and  the  suit  had  in  consequence  abated. 
On  motion  the  representative!  appearing  and  sub- 
mitting to  be  bound,  the  Court  revived  the  suit  and 
authorised  the  surriving  plaintifia  to  prosecute  the 
decree.    SmUk  v.  Hor^aU,  24  Beav.  331. 

The  right  to  revive  an  administjation  suit  after 
decree  ia  not  barred  by  lapse  of  time,  but  the  Court 
exerciiea  a  diacretion,  and  in  caaea  of  groas  negli- 
gence or  laches  may  refuie  to  allow  the  aiiit  to  be 
revived.    Altop  v.  BeO^  24  Beav.  451. 

(c)  SwppUmental  Orden, 

The  lole  plaintiff  in  a  suit  to  restrain  waate,  died 
after  decree,  having  devised  all  his  real  estate  to  his 
son.  the  Court  upon  the  ex  parte  application  of  the 
devisee,  made  the  usual  supplemental  order  under 
the  52od  section  of  the  statute  15  ft  16  Vict  c.  86. 
Jaehtm  v.  Ward,  28  Law  J.  Rep.  (jr.s.)  Chanc  515; 
1  Giff.  30. 

A  married  woman  obtained  a  protection  order  fVom 
a  magistrate,  under  the  provisions  of  the  DiToroe  Act, 
on  the  ground  of  desertion.  A  suit  waa  then  instituted 
against  her  aa  a  feme  aole.  The  protection  order 
waa  afterwards  discharged,  on  application  by  the 
husband,  who  proved  there  had  been  no  desertion  on 
his  part  The  plaintiff  in  the  auit  then  obtained  a 
supplemental  order  as  of  course^  under  the  Chancery 
Amendment  Act,  to  bring  the  huaband  before  the 
Court: — Held,  that  the  protection  order  waa  void 
ab  initio,  and  there  having  been  no  ^change  or 
transmission  of  interest  or  liability"  the  supplemen- 
tal order  was  wrong,  and  must  be  discharged.  Rudge 
V.  Weedon,  28  Law  J.  Rep.  (h.8.)  Chanc  889. 

A  married  woman  obtained  an  order  from  a  magii- 
trate,  protecting  her  property,  on  the  ground  of 
desertion  by  her  huaband,  under  the  Divorce  and 
Matrimonial  Causes  Act  (20  ft  21  Vict  c  S6).  A 
bill  waa  filed  against  her  (her  husband  not  being  a 
party),  and  she  obtained  leave  to  put  in  a  separate 
answer,  and  a  decree  waa  made  againit  her.  An- 
other suit  waa  instituted  for  the  same  purpoeea  as 
the  former  suit,  and  she  and  her  husband  were  made 
defendants.  On  his  application  to  the  magistiate 
who  granted  the  protection  order,  the  husband  satia- 
fied  his  worship  that  there  had  been  no  desertion, 
and  the  protection  order  was  dischai^ged.  The 
plaintiff  in  the  first  suit  thereupon,  under  the  52nd 
section  of  the  Chancery  Practice  Amendment  Act 
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(15  &  16  Vict  c.  86),  made  the  huaband  a  defendant 
by  supplemental  order  in  that  suit;  but,  upon  the 
application  of  the  husband,  the  ofder  wasdiscbaiged, 
by  one  of  the  Vice  Chancellon.  On  appeal,  by 
the  plaintiff  in  the  lint  suit, — Held,  reversing  his 
Honour's  decision,  that  the  supplemental  order  was 
proper.  Radge  r.  Weedon,  28  Law  J.  Rep.  (v.s.) 
Chanc.  788;  4  De  Gex  &  J.  216. 

(££)  Jbsui  ahd  Cass  sutt  to  Law. 

The  Chancery  Amendment  Act,  1868,  hating 
expressly  left  it  to  the  Court  to  say,  whether  the  trial 
of  a  question  of  fact  shall  take  place  before  a  jury  at 
common  law,  befbre  a  jury  in  Chancery,  or  before 
the  Court  without  a  jorj,  this  Court  will  not  at  pre- 
sent, unless  both  parties  concur  in  the  application, 
or  there  is  some  special  reason  of  delay,  expense  or 
otherwise,  direct  the  trial  to  be  befbre  itself,  the  con- 
fidence of  either  suitor  in  the  method  established  by 
long  habit  being  a  circumstance  which  ought  to  turn 
the  scale,  especially  on  the  first  experiment  iA  a 
different  system  being  required  to  be  made.  PeteT9  v. 
RuU,  28  Law  J.  Rep.  (ir.s.)  Chanc.  246. 

SemhU — ^the  legislature  did  not  contemplate  the 
trial  of  issues  before  this  Court  as  a  general  rule. 
Ibid. 

A  will  of  real  and  personal  estate  was  executed 
after  the  Wills  Act  (7  Will.  4.  &  1  Vict.  c.  26),  and 
was  established  as  to  the  personalty  before  the  Judi- 
cial Committee  of  the  Privy  Council  in  proceedings 
in  which  the  heirat-law  (hut  not  as  such)  was  a  party : 
— Held,  that  he  was  still  entitled  to  an  issue  deviaaivU 
«el  non.  Btaeey  t.  SpratUtf,  27  Law  J.  Rep.  (U.S.) 
Chanc.  726;  2  De  Gex  k  J.  94. 

After  the  trial  of  an  issue  devisavit  vd  non,  if  the 
Terdiet  given  satisfies  the  conscience  of  the  Court  that 
the  capacity  of  the  testator  was  competent  to  enable 
him  to  execute  a  will,  a  new  trial  will  not  be  granted, 
at  the  request  of  the  heir-at-law,  though  there  were 
discrepancies  in  the  evidence  which  were  not  satis- 
Jactorily"  explained.  S^nfen  v.  Bwn^em^  28  Law  J. 
Rep.  (K.s.)  Chanc.  849;  27  Beav.  148. 

A  doubtful  question  of  Scotch  law  having  arisen 
at  the  hearing,  the  Court,  under  the  provisions  of  the 
statute  22  &  28  Vict.  c.  68,  directed  that  a  case 
should  be  sent  to  a  Scotch  Court  to  ascertain  the  law 
applicable  to  the  question  as  administered  in  Scot- 
land. Loird  V.  Colvm,  29  Law  J.  Rep.  (ir.8.)  Chanc. 
297;  1  D.  ft  8m.  24. 

SiemhU — ^per  X./.  TSi/mtr,  that  the  Court  ought 
not  before  the  hearing  to  direct  an  issue  to  be  tried 
by  a  jury  in  this  Court,  under  the  statute  21  &  22 
Vict,  c  27,  unless  by  consent  of  counsel  on  both 
sides.    Morruon  v.  BarroWf  1  De  Gex,  F.  &  J.  688. 

The  circumstance  that  the  plaintiff  in  an  issue  was 
dead  when  the  issue  was  tried  being  unknown  at  the 
trial,  held  not  to  afford  ground  for  a  new  trial.  Bird 
T.  Kerr,  4  Kay  &  J.  270. 

(FF)  Rwrnirois. 

The  rule  of  the  Court  is,  that  in  order  to  obtain 
an  inquiry  as  to  wilftil  default  the  plaintiff  must 
allege  a  case  for  such  an  inquiry,  must  pray  for  it, 
and  must  prove  at  least  one  act  of  wilf^il  defkult; 
and  although  it  may  not  be  necessary  in  order  to 
obtain  a  preliminary  inquiry,  upon  which  an  inquiry 
as  to  wilftil  default  may  be  afterwards  founded,  that 
the  plaintiff  should  conclusively  establish  such  an 


act,  yet  there  must  be  such  a  case  made  out  with 
respect  to  some  specific  item  alleged  in  the  hill  as 
raises  a  doubt  in  the  mind  of  the  Court. — The  dictum 
of  Knight  Bruce,  L.J.  in  Chope  v.  Carter  explained. 
Sleight  V.  Lawson,  26  Law  J.  Rep.  (ir.B.)  Chanc. 
£58;8Kay  &  J.  292. 

Where  a  creditor,  after  the  Master  had  reported 
there  were  no  debts,  presented  a  petition  charging 
fraud,  and  asking  leave  to  go  in  and  prove  against 
the  real  estate — there  being  no  receiver  and  no  fund 
in  court — ^the  petition  was  dismissed,  but  without 
prejudice  to  his  filing  a  hill.  iS^e  v.  BtUkr,  2  Giff. 
812. 

Lord  Curson  had  been  a  provisional  committee- 
man in  this  company,  which  was  one  of  the  inchoate 
railway  companies.  He  had  as  such  committeeman 
attended  one  meeting,  and  no  more;  and  in  the 
state  of  the  decisions  then  existing  on  the  liahility  of 
provisional  committeemen,  as  between  them  and  the 
other  shareholders,  it  was  understood  to  be  the  law 
that  no  liahility  as  a  contributory  existed  unless  the 
party  was  legally  liable  to  some  creditor  of  the  asso- 
ciation, and  it  had  been  accordingly  determined  by 
the  then  Master,  in  1852,  that  Lord  Curzon  was 
only  liable  as  a  contributory  in  respect  of  the  acts  of 
the  committee  on  the  day  on  which  he  attended  it, 
and  he  was  put  on  the  list  of  contributories  as  a 
contributory  limited  to  that  day.  But  it  appeared 
by  the  notes  of  the  Master's  judgment  that  he  had 
expressly  reserved  liberty  to  the  official  manager  to 
open  the  question  farther  if  he  should  see  grounds 
for  claiming  to  extend  Lord  Curzon^s  liability. 
From  that  time  to  the  present  nothing  had  been 
done  in  respect  of  Lord  Cunon'fe  liability.  In  the 
mean  time  other  persons  as  liable  as  Lord  Curson, 
who  had  not  been  put  upon  the  list  as  general  con- 
tributories, were,  it  was  alleged,  fVeed  at  law,  under 
tlie  Statute  of  Limitations,  from  any  legal  liability  they 
might  have  had  to  creditors.  In  this  state  of  things 
an  application  had  been  made  to  the  Master  on  the 
authority  of  Spottimooode'^i  eate  in  particular,  and  on 
the  tender  of  further  evidence  for  leave  to  review 
the  decision  of  1852  upon  the  recent  decisions  and 
upon  such  further  evidence.  It  appeared  that  the 
evidence  had  not  been  looked  at  by  the  Master,  but 
he  decided,  upon  the  citation  and  argument  of  the 
case  and  the  allegation  of  further  evidence,  that 
there  was  enough  to  justify  an  order  to  review.  On 
appeal,  the  Court  eonfirmed  this  decision.  Be  the 
London,  Birmingham  and  Budke  RaU,  Co,,  Bz 
parte  Viseoiunt  OurtBon,  8  Drew.  508. 

Course  of  proceeding  under  the  15  ft  16  Vict 
c.  80,  where  the  parties  neglect  to  proceed  in 
a  reference  directed  by  the  decree.  Parkineon  t. 
Lucat,  28  Beav.  627. 

Parties  neglected  for  ten  years  to  prosecute  a  re- 
ference, and  the  Master  reported  that  he  was  unable 
to  dispose  of  the  cause.  On  an  application  to  the 
Court  the  matter  was  transferred  into  chambers,  and 
it  was  ordered  that  the  reference  should  be  prose- 
cuted with  effect  within  a  month,  the  Court  intimat- 
ing that  in  default  the  cause  would  be  disposed  of 
summarily.    Ibid. 

(GG)  ExoKPnovs. 

(d)  A.n9wert, 

One  interrogatory  contained  six  questions.  The 
defendant  answered  five,  but  the  answer  to  the  sixth 
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quettioii  mm  huafficient  The  pktntiff  csoepted  to 
ibe  aniwer,  the  exception  including  not  only  the 
ananswered  sixth  qucetion,  but  ftll  the  other  quee> 
tiona,  which,  it  was  admitted,  had  been  answered : 
—Held,  that  the  exception  was  wrong  in  form. 
Higgin&on  v.  BloekUy,  25  Law  J.  Bep.  (v.8.)  Chanc. 
74. 

Exceptions  having  been  taken  to  an  answer,  and 
a  further  answer  put  in,  the  plaintiffs  set  down  the 
old  exceptions.  The  defendants  submitting  to  put 
in  a  further  answer,  and  requiring  further  time,  must 
apply  for  that  purpose  to  the  Court,  and  not  to 
the  Judge  in  chambers.  The  Mcmehetter,  Sk^ffidd 
amd  Lineolnskire  Radl.  Oo,  v.  theWarhop  Board  qf 
Healtk,  25  Law  J.  Kep.  (ir.s.)  Chanc.  25;  2  Kay 
&  J,  25. 

Unless  a  defendant  plead  to  the  discoyery  he  is 
bound  to  answer  fiilly.  Jleade  ▼.  Woodrooffe,  24 
Bear.  421. 

When  substantial  information  is  given  by  the 
answer  the  Court  discourages  exceptions  for  insuffi- 
ciency, and  will  not  require  minute  and  yexatious 
discovery.    Ibid. 

The  bill  required  discovery  and  accounts  from 
July  1850  of  dealings  between  the  plaintiflb  and  the 
defendants.  A  defendant  by  bis  answer  stated  that 
they  had  terminated  by  consent  in  February  1851, 
and  he  refiised  to  set  out  the  subsequent  matters: — 
Held,  that  he  was  bound  to  do  so.    Ibid. 

(5)  SelUng  down. 

A  notice  to  set  down  the  old  exceptions  after  a 
second  answer  did  not  specify  which : — Held,  that 
it  was  irregular,  and  the  plaintiff  was  ordered  to  pay 
the  costs  of  the  defendant's  appearing  to  object; 
but  liberty  was  given  to  him  to  amend  the  notice, 
and  set  down  the  exceptions  again.  Thomao  v. 
Jiawlingi,  28  Beav.  346. 

(HH)  In  Chambbbs. 

The  practice  on  proceedings  in  chambers  is  that 
if  one  side  only  desires  to  be  heard  by  counsel,  the 
Judge  hears  the  arguments  in  chambers;  if  both 
desire  to  be  so  represented,  the  matter  is  adjourned 
to  be  heard  in  court  RunUtold  v.  Forieaih,  8  Kay 
&  J.  44. 

If  a  party  be  dissatisfied  with  the  accounts 
brought  in  and  vouched  in  the  Judge's  chambers  he 
may  examine  the  accounting  party  vivd  voce,  but  he 
should  give  notice  of  the  points  as  to  which  he  is  to 
be  examined.  The  accounting  party  may  in  such 
case  be  required  to  produce  the  documents  at  his 
examination,  notwithstanding  an  existing  order  for 
production  elsewhere.  Wornuley  v.  Start,  22  Beav. 
398. 

(II)  Salbs  and  Pubohasbs  inrDBB  Dibictioh 

OF  THB  COUBT. 

(a)  Conduct  of  the  Sale. 

Ordinarily  the  conduct  of  a  sale  directed  by  the 
Court  is  committed  to  the  plaintiff;  but  when  it 
appears  for  the  benefit  of  the  parties,  it  will  be 
given  to  defendant.  This  right  does  not,  however, 
depend  on  the  extent  of  the  interest  of  the  parties  in 
the  property.    KnoU  v.  Cottee  (No.  4),  27  Beav.  83. 

When  a  sale  is  directed  every  party  to  the  suit 
having  the  title-deeds  is  bound  to  facilitate  the  sale. 
Ibid. 


(5)  Opemmg  Biddtngi. 

Biddings  wiU  not  be  opened,-  except  under  very 
special  ctrcumstanoes,  after  the  expiration  of  e%bt 
days  from  the  filing  of  the  certificate  of  sale.  The 
offer  of  an  advent  bidding  is  not  sufficient  to 
induce  the  Court  to  open  biddings.  Ware  v.  Wat- 
eon,  25.  Law  J.  Rep.  (v.B.)  Chanc  199;  7  DeGex, 
M. AG.  739. 

The  eight  days  within  which,  under  the  5l8t 
Order  of  October  16, 1852,  made  pursuant  to  the 
84th  section  of  the  15  &  16  Vict  c  80.  (the  Masters 
in  Chancery  Abolition  Act),  an  application  must  be 
made  to  vary  the  chief  clerk'k  certificate  are  to  be 
calculated  inclusive  of  vacations.    Ibid. 

The  chief  clerk's  certificate,  signed  and  approved 
by  the  Judge,  becomes,  after  the  eight  days,  equiva- 
lent to  a  report  absolutely  confirmed  under  the  old 
practice.    Ibid. 

Where  a  sale  was  ordered  by  the  Court,  and  was 
advertised  to  be  made  by  sealed  tender,  and  was 
to  be  subject  to  conditions  of  sale,  and  also  to  the 
contract  being  sanctioned  by  the  Judge;  and  one  of 
the  conditions  stated  that  the  certificate  of  sale 
would,  in  due  course,  be  signed  and  filed,  and 
become  binding,  without  further  notice  or  expense 
to  the  purchaser,  one  of  the  Vice  Chancellon^  upon 
an  increased  offer,  after  a  purchaser  had  been  certi- 
fied as  the  highest  bidder,  opened  the  sale  and 
declared  the  new  bidder  the  purchaser.  Upon 
appeal  the  Lords  Justices  considered  the  contract 
a  conditional  one,  and  sudi  as  warranted  the  order 
made,  and  dismissed  the  appeal.  Otbome  v.  Fore- 
man, 25  Law  J.  Bep.  (n.s.)  Chanc.  840;  8  De  Gex, 
M.  &  G.  122. 

A  sale  of  an  estate  upon  sealed  tenders  must  be 
treated  as  a  sale  by  auction,  and  the  biddings  may 
be  opened,  on  application  to  the  Judge,  within  eight 
days  after  the  certificate  of  the  chief  clerk,  approved 
by  the  Judge,  has  been  filed.  BarUno  v.  Oebome, 
27  Law  J.  Rep.  (n.s.)  Chanc.  308;  6  H.L.  Gas. 
556. 

The  practice  of  opening  biddings  not  in  itself 
approved  of.    Ibid. 

The  word  *«  party**  in  the  49th  Order  of  October 
16,  1852,  most  be  taken  to  mean  **  person.** 
Ibid. 

A  person  who  was  present  and  had  bid  at  a  sale 
having,  within  eight  days  of  the  sale,  ofiered  an 
advance  of  200/.  on  2,600/.,  allowed  to  open  the 
biddings  on  payment  of  the  costs  of  the  highest 
bidder.  In  re  Jones'e  Settled  Batates,  29  Law  J. 
Rep.  (H.8.)  Chanc.  139;  1  Qiff.  284. 

(KK)  Patmbnt  uvto  Court. 

In  order  to  justify  an  order  for  payment  into 
Court  of  a  trust  fund  it  is  sufficient  that  the  tntstee^ 
answer  contains  an  admission  of  such  tLprirndfaeie 
title  in  the  plaintiff  as  to  afford  a  reasonable  expecta- 
tion of  the  plaintiff  succeeding  at  the  hearing  in 
making  out  his  title.  Therefore,  where  by  the 
answer  of  a  trustee  of  a  composition  deed  it  was  ad- 
mitted that  the  fund  had  been  for  five  years  in  his 
hands,  that  some  creditors  had  acceded  within  the 
time  limited  by  the  deed,  but  that  the  plaintiff  had 
neither  acceded  nor  refused  to  accede,  an  order  was 
made  for  payment  of  the  fund  into  court.  WhU' 
morev.  Turquand,  1  Jo.  &  H.  296. 
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(LL)  PATXiiffT  OUT  or  COUBT. 

The  rule  that  the  Court  will  not  take  the  consent 
of  a  married  woman  to  the  payment  out  of  Court  of 
an  unascertained  sum,  applies  even  where  it  is  clear 
that  the  sum  must  be  one  of  two  amounts,  and  she 
is  willing  to  consent  to  the  payment  of  the  laiiger. 
Ifou  y.  JktfUop,  29  Law  J.  Rep.  (n.s.)  Chanc.  89. 

Although  the  Court  will  not  order  payment  to  m 
deisulting  receiver  of  his  share  in  the  estate  under 
administration  until  he  has  made  good  his  default, 
yet  the  same  principle  does  not  apply  as  against  his 
assignees  to  the  case  of  a  share  devolving  on  such 
defiiulting  receiver  in  his  character  of  next-of-kin  of 
a  person  originally  entitled  to  a  share  in  the  same 
estate,  notwithstanding  that  such  share  may  have 
been  paid  into  court  with  the  assent  of  the  personal 
representative  of  the  person  so  originally  entitled  to 
the  share,  but  in  the  absence  and  without  the  assent 
of  the  assignees  of  such  defaulting  receiver.  Bravidan 
T.  Brandon,  1  Dr.  &  Sm.  16. 

Upon  a  petition  by  an  assignee  for  the  payment 
out  of  court  of  a  fund  standing  to  the  credit  of  an 
assignor,  the  Court  requires  the  assignor  to  be  served, 
imless  there  has  been  an  abBoluU  assignment  of  the 
precUt  fund,  even  where  the  total  funds  assigned 
exceed  the  fund  in  court.  Briamlt  v.  DeuneU,  4 
Drew.  550. 

Upon  a  petition  for  payment  out  of  court  of  a 
riiare  in  a  fund  standing  to  a  general  account  in  which 
in&nts  are  interested, — Held,  that  a  guardian  ad 
Utem  of  the  mfanta  must  be  appointed,  on  whom  the 
petition  must  be  served.  In  re  TmtU  of  A,  Ward'i 
WiU,  2  Giff.  122. 

Prospective  order  for  payment  by  the  Accountant 
General  to  the  tenant  for  life  of  the  income  of  funds 
hereafter  to  be  paid  into  court  to  the  same  account. 
In  re  Chamberlain,  22  Beav.  286. 

Accountant  General  ordered  to  pay  the  income  of 
a  fund  in  court  to  the  vicar  of  S  for  the  time  being. 
InrePearce,  24  Beav.  491. 

Money  in  court  stood  limited  to  a  widow  for  life, 
and  afterwards  as  she  should  by  deed  or  will  appoint 
The  Court  directed  payment  to  her  without  requiring 
an  appointment  Cambridoe  y.  Rout  (No.  2),  25  Beav. 
574. 

A  fund  in  court  belonged  in  reversion  to  a  married 
woman.  After  her  death,  the  husband  in  1821  sold 
and^  assigned  it  The  tenant  for  life  died,  and  it 
having  been  found  impossible  to  obtain  f^om  him  an 
affidavit  of  no  settlement,  the  Court  in  1858  ordered 
payment  to  the  assignee  without  one,  on  proof  of 
there  having  been  no  children.  Clarke  v.  Wood/ward^ 
25  Beav.  455. 

(MM)  RiCBiviR. 

Special  order  made  by  the  Lord  Chancellor  that, 
instead  of  the  fiirther  fee  payable  under  the  Order 
of  the  23rd  of  October  1852  for  the  certificate  on 
passing  a  receiver's  accounts,  such  fee  should  be  paid 
as  the  Judge  to  whose  court  the  cause  was  attached 
diould  think  reasonable.  Neave  v.  DovgUu,  26  Law 
J.  Rep.  (N.a)  Chanc.  756. 

In  the  case  of  a  receiver  who  was  managing  a 
busioesB  under  the  direction  of  the  Court,  a  special 
order  was  made  that,  instead  of  the  further  fee  pay- 
able under  the  Order  of  the  80th  of  January  1857, 
in  respect  of  his  gross  receipts,  the  fee  should  be 
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payable  in  respect  of  the  net  profits;  and  a  sum 
previously  paid  in  respect  of  gross  receipts  was 
directed  to  be  allowed  in  the  payment  of  subsequent 
fees.  Huekmaeter  v.  Budanatter,  28  Law  J.  Rep. 
(v.8.)  Ghana  564. 

In  a  suit  on  behalf  of  a  number  of  grantees  of 
rentcharges  on  the  same  property,  who  bad  powers 
of  distress  and  entry,  a  receiver  was  appointed  to 
protect  the  property  pending  the  litigation,  it  being 
untenanted,  and  it  being  impossible  to  obtain  tenants 
for  want  of  protection  against  the  powers  of  the 
several  grantees  of  the  rentchaige.  White  v.  SmaUf 
22  Beav.  72. 

A  suit  for  a  receiver  pending  a  litigation  for  pro* 
bate  in  the  Ecclesiastical  Court  is  never  brought  to 
a  hearing,  and  therefore  cannot  be  dismissed  for  want 
of  prosecution;  but  after  the  litigation  is  ended  in 
the  EScclesiastical  Court,  this  Court  will,  upon  motion, 
dispose  of  the  costs  of  the  suit  Barton  v.  Bock,  22 
Beav.  81. 

Where  a  suit  is  instituted  merely  (or  the  protec- 
tion of  the  assets  pending  a  litigation  for  probate  in 
the  Ecclesiastical  Court,  the  practice  of  the  Court  is, 
upon  grant  of  probate,  to  discharge  the  receiver,  stay 
all  proceedinss  in  the  suit,  and  dispose  of  the  costs. 
Barton  v.  Bock,  22  Beav.  876. 

In  such  a  suit,  for  which  there  was  not  a  reasonable 
foundation,  the  Court  ordered  the  plaintiff  to  pay 
all  the  oosti^  though  a  receiver  had  been  appointed. 
Ibid. 

Bx  parte  motion  before  appearance  for  a  receiver 
refused.     CaiUard  v.  CaiUard,  25  Beav.  512. 

A  party  interested  may  apply  at  once  to  prevent 
a  receiver  applying  the  monies  in  his  hands  in  a 
manner  contrary  to  the  direction  of  the  Court,  and 
need  not  wait  until  he  passes  his  account.  Ih 
Winton  v.  the  Mayor  of  Brecon  (No.  2),  28  Beav. 
200. 

(NN)  IirFA.NTs*  Suits. 

[Dunn  V.  Dwm,  7  Law  J.  Dig.  600;  7  De  Gex, 
M.  &  G.  25.] 

(00)   GUABDIAir  AD  LiTBM. 

Service  of  a  copy  of  the  bill  and  notice  of  an  ap* 
plication  to  appoint  a  guardian  ad  litem  to  an  infant 
defendant  upon  the  principal  of  the  college  of  which 
the  infant  was  an  undergraduate  member,  held  suffi- 
cient, the  plaintiff  being  unable  to  discover  the  resi* 
dence  of  the  infant'k  parent  Chrietie  v.  Cameron, 
25  Law  J.  Rep.  (n.8.)  Chanc.  488. 

Petitions  having  been  presented  under  the  Leases 
and  Sales  of  Settled  Estates  Act  and  under  the  Harte 
Estates  Act  respecting  money  in  court  to  which  an 
infant  remainderman  was  entitled,  the  Court  directed 
that  a  guardian  ad  litem  should  be  appointed  to  re- 
present the  infant  remainderman,  and  also  that  the 
trustees  of  the  will,  under  which  the  property  was 
settled,  should  have  their  costs  of  appearing  upon 
the  petition.  In  re  the  Leaeea  and  Salee  of  SeUUd 
EttaUt  Act;  Inrethe  Harte  Eetatet  Act,  29  Law  J. 
Rep.  (n.&)  Ghana  580;  1  Dr.  &  Sm.  46. 

A  guardian  ad  Utem  must  be  appointed  to  infants 
who  are  served  with  petitions  intituled  "  in  matter,** 
and  not  in  causes.    Be  Barrington,  27  Beav.  272. 

An  order  of  course  for  the  appointment  of  such  a 
guardian  ad  Utem  may  be  obtained  as  of  course. 
Ibid. 

ax; 
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(PP)  NixT  Feiistd. 

The  next  friend  of  a  married  woman  plaintiff  must 
be  a  pertoa  who  is  capable  of  giving  security  for 
costs.  Hind  y.  Whitmore^  25  Law  J.  Rep.  (n.8.) 
Cbanc.  894;  2  Kay  &  J.  453. 

Facts  amounting  to  suspicion  of  insolvency  of  a 
next  friend  for  a  married  woman  will  not,  in  opposi- 
tion  to  his  own  oath  as  to  his  solvency,  disqualify 
him  from  acting  as  next  friend.  EUiaU  v.  Inetj 
26  Law  J.  Rep.  (n.s.)  Chanc.  821 ;  7  De  Oex,  M. 
«  G.  476. 

A  co-defendant  with  a  married  woman  may  act 
■i  her  next  friend  on  an  appeal  by  her.    Ibid. 

The  next  friend  of  a  married  woman  having 
become  insolvent,  the  proceeding  were  stayed. 
jyOechmtar  t.  ScoUy  24  Beav.  239. 

(QQ)  Paupsb. 

A  petition  of  appeal  may  be  presented  in  formd 
pauperis  and  set  down  for  hearing  when  the  ordinary 
affidavit  is  produced,  without  the  usual  deposit.  Brad' 
henry  v.  Brooke,  25  Law  J.  Rep.  (n.s.)  Chanc.  576. 

A  suit  was  instituted  against  several  defendants, 
all  of  whom  having  died,  a  bill  of  revivor  and  supple- 
ment was  filed  against  the  administrator  of  the  last 
surviving  defendant,  and  he  obtained  the  common 
order  to  sue  in  fortnd  pauperie.  It  appeared  that 
this  defendant  was  tenant  at  will  of  a  cottage  worth 
10/.  per  annum;  was  also  in  receipt  of  an  annuity 
of  20/.  per  annum,  and  claimed  to  be  entitled  to 
further  property,  but  which  he  alleged  was  not  avail- 
able for  paying  the  costs  of  this  suit : — Held,  upon 
the  above  grounds,  that  the  common  order  to  sue  in 
formd  pauperis  must  be  discharged,  with  costs.  The 
Burry  Port  Co,  t.  Bowser,  26  Law  J.  Rep.  (n.s.) 
Chanc.  819. 

An  order  for  an  in&nt  to  sue  in  formd  pauperis 
by  his  next  friend  was  obtained  es^  parte,  on  an  aifi- 
davit  by  the  infant  in  the  common  form,  as  to  his  own 
poverty: — ^Held,  such  an  affidavit  was  clearly  insuf- 
ficient, and  that  the  order  had  rightly  been  dis- 
charged, with  costs.  Lindsay  v.  TyrreU,  2  De  Gex 
&  J.  7. 

Whether  such  an  order  might  not  properly  be 
made,  if  special  grounds  were  shewn — qucere.     Ibid. 

An  order  giving  liberty  to  an  in^t  suing  by  a 
next  friend,  to  proceed  in  formd  pauperis^  discharged, 
with  costs,  as  irregular.  Lindsay  v.  TyrrtU,  24  Beav. 
124. 

(RR)  Cbbditobs*  Suits. 

Under  the  decree  in  a  creditors*  suit  for  the  admi- 
nistration of  the  estate  of  J  H,  deceased,  his  real 
estates  were  sold.  It  appeared  by  the  conditions  of 
sale  that  a  part  of  the  property  was  subject  to  a 
mortgage  for  1,000/.  to  R  T.  The  conveyances  to 
the  purchasers  were  executed  by  R  T  at  the  insti- 
gation of  J  T  (who  acted  as  his  solicitor  and  also  as 
solicitor  for  the  purchasers),  in  consideration  of  the 
purchase-money  being  paid  into  court.  J  T  was 
also  a  specialty  creditor  of  the  testator,  and  proved 
a  claim  for  a  bond  debt  of  1,0001,  with  interest  and 
oosts.  This  debt  was  paid  in  full,  and  the  residue 
of  the  assets,  amounting  to  about  600/.,  distributed 
among  the  simple  contract  creditors,  without  any 
provision  being  made  for  the  payment  of  the  mort- 
gage debt    The  mortgage  deed  remained  in  the 


don  of  the  mortgagee^  who  died  shortly  after 
the  execution  of  the  conveyances.  Upon  a  bill 
filed  by  the  executrix  of  R  T  a^unit  the  surviving 
partner  and  personal  representatives  of  J  T,  againsl 
G  &.  G,  the  solicitors  who  had  the  conduct  of  the 
suit,  the  simple  contract  creditors  and  the  pur- 
chasers of  the  real  estate  in  mortgage, — Held,  that 
the  simple  contract  creditors  were  liable  to  refund 
the  whole  of  what  had  been  received  by  them;  se- 
condly, that  G  &  G  were  liable  to  make  good  all 
such  sums  as  had  been  received  by  the  simple  con- 
tract creditors,  and  by  reason  of  insolvency  or  other- 
wise had  become  irrecoverable  from  them ;  thirdly, 
that  the  representatives  of  J  T  were  liable  to  refund 
the  difference  between  the  sums  received  by  the 
simple  contract  creditors  and  the  amount  of  the 
mortgage  debt  and  interest;  fourthly,  that  the  costs 
of  the  suit  must  be  paid  by  G  &  G.  Todd  v.  Stud- 
Aolme,  26  Law  J.  Rep.  (n.&)  Chanc.  271;  3  Kay 
&  J.  324. 

Bill  dismissed  without  costs  against  such  of  the 
purchasers  as  had  neglected  to  demand  delivery  of 
the  title-deeds,  on  the  plaintiff  giving  them  ttp«  and 
with  costs  against  a  purchaser  who  had  taken  a  cove- 
nant for  production  from  the  purchaser  of  a  larger 
lot.     Ibid. 

In  a  creditors*  suit,  leave  was  given  to  the  plaintilT 
to  try  an  issue  as  to  the  sanity  of  the  debtor  at  a 
particular  time.  The  plaintiff  subsequently  declined 
to  try  the  issue,  and  upon  the  application  of  other 
creditors  they  were  permitted  to  be  substituted  for 
him,  upon  giving  security  for  the  costs  of  the  trial. 
Elliott  V.  Ince,  27  Law  J.  Rep.  (n.s.)  Chanc.  51. 

If  two  creditors*  suits  are  instituted  for  the  admi- 
nistration of  the  estate  of  a  deceased  debtor,  and  one 
is  stayed  by  order  of  Court,  provision  will  not  be 
imperatively  made  for  payment  of  the  costs  of  the 
suit  stayed  in  the  suit  to  be  prosecuted,  but  they 
will  be  left  to  depend  upon  the  result  of  the  assets 
after  debts  are  satisfied.  Canham  v.  Neale,  28  Law 
J.  Rep.  (n.s.)  Chanc.  69;  26  Beav.  266. 

If  two  suits  are  instituted  for  one  purpose,  and  one 
is  stayed,  no  order  will  be  made  which  will  give  the 
plaintiff  in  the  suit  stayed  a  priority  for  his  costs, 
especially  if  the  application  is  made  in  the  one  suit 
only.     Ibid. 

The  Court,  by  consent,  made  an  immediate 
decree  in  a  cause  not  in  the  paper  for  the  adminis- 
tration of  the  real  and  personal  estate  of  an  intestate, 
at  the  suit  of  a  creditor,  after  a  summons  in  cham- 
bers for  the  administration  of  the  personal  estate  had 
been  taken  out  by  another  creditor,  which  vras  re- 
turnable before  the  first  day  on  which  the  cause 
could  be  heard  as  a  short  cause.  Furze  v.  Jfennet^ 
2  DeGex&J.125. 

On  an  application  being  made  to  stay  a  creditors* 
suit,  because  of  a  decree  obtained  in  an  administra- 
tion suit  subsequently  instituted  by  two  of  the  exe- 
cutors against  the  third,  as  there  was  no  evidence  of 
the  amount  of  assets  received  by  the  executois,  and 
as  it  appeared  that  the  creditor's  case  in  the 
first  suit  depended  on  vouchers  and  documents  in 
the  hands  of  the  executors,  the  Court  ordered  the 
motion  to  stand  over  until  the  executors  had  put  in 
their  answer  in  that  suit.  Macrae  v.  Smith;  PanUm 
v.  Smith,  2  Kay  &  J.  411. 

SemhU — that  a  creditor,  whose  suit  in  equity  is 
stayed,  as  well  as  a  creditor  who  is  restrain«l  firom 
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pimecnting  an  action  at  law,  is  entitled  to  have  a 
iiicoverj  of  asiets  poaseved  by  the  executors,  and 
payment  of  the  amount  into  court     Ibid. 

After  decree  in  a  creditors*  suit,  the  plaintiff  died, 
leaving  no  personal  representative.  The  Court 
refused  to  allow  the  suit  to  proceed  upon  the  motion 
of  the  accounting  parties,  but  offered  to  do  so  if 
a  creditor  applied.  Johimm  v.  ffammerdlesf,  24 
Beav.  498. 

Interests  of  defendants,  inter  se,  arising  out  of  the 
rights  of  the  plaintiffs,  protected  by  the  doctrine  of 
Us  pendent.    Tyler  ▼.  Thomat,  25  Bear.  47. 

In  a  suit  instituted  by  creditors  for  the  adminis- 
tration of  the  testator's  estate,  the  deficiency  of  the 
personal  estate  for  payment  of  the  debts  was  pajable 
out  of  two  real  estates,  devised  separately  to  the 
defendants,  A  and  B.  In  1846  the  debts  were 
ordered  to  be  piud  out  of  Als  estate  alone,  without 
prejudice  to  his  right  of  contribution  against  B*s 
estate.  In  1852  the  suit  was  registered  as  a  {tf 
pendent,  and  two  months  afterwards  B  mortgaged  his 
estate  to  C,  who  bad  no  notice  of  A's  rights: — 
Held,  that  there  was  a  lit  pendent  as  regarded  A*s 
rights,  and  that  CIs  mortgage  must  be  postponed  to 
A's  claims.     Ibid. 

(SS)  Special  Casb. 

Although  one  of  the  Vice  Chancellors  has  made 
an  order  upon  a  special  case,  yet,  when  it  is  appealed 
from,  if  the  Court  shall  consider  that  it  is  in  such  a 
form  as  that  upon  the  facts  stated  the  rights  of  the 
pnrties  will  not  be  bound,  or  that  the  facts  are  not 
fully  and  truly  stated,  it  will  refuse  to  make  a  decla- 
ration upon  it,  and  will  discharge  the  order  of  the 
Court  below,  without  prejudice.  BuUceUy  v.  Hope, 
25  Law  J.  Rep.  (n.s.)  Chanc.  240;  8  De  Gex, 
M.  &  O.  86. 

The  Court  has  no  jurisdiction  to  order  the  costs 
of  all  parties  to  a  special  case  to  be  paid,  unless 
there  is  a  fund  in  court.  The  proper  course  ii^  to 
insert  in  the  special  case  a  question  out  of  what 
estate  or  fund  the  costs  should  be  paid.  Blinston  v. 
WcMrburton,  2  Kay  &  J.  400. 

This  Court  baa  no  power,  either  under  Sir  George 
Turner's  Act  (18  &  14  Vict.  c.  85.)  or  under  the 
Chancery  Amendment  Act  (16  &  16  .Vict.  c.  86), 
to  make  a  declaration  in  the  lifetime  of  the  tenant 
for  life,  with  regard  to  the  interests  of  parties  entitled 
in  reversion  ;  unless  it  shall  be  necessary  to  do  so  for 
the  administration  of  an  estate,  or  in  order  to  grant 
the  plaintiff  the  relief  to  which  he  is  entitled.  Oot- 
Ung  7,  Oodinffj  Johns.  265. 

(TV)  Substituted  Sebvioe. 

To  a  vendor's  bill  to  enforce  a  lien  upon  the  pur- 
chased estates  in  respect  of  unpaid  purchase- money, 
by  means  of  a  sale  of  those  estates,  certain  judgment- 
creditors  of  the  insolvent  purchasers  were  made 
parties  in  respect  of  their  interests  in  those  estates  as 
such  creditors.  Two  of  these  judgment- creditors 
being  out  of  the  jurisdiction,  substituted  service  of  a 
printed  copy  of  the  bill  upon  their  respective  attor- 
nies  in  the  actions  in  which  the  judgments  had  been 
recovered  was  ord^ed  to  be  good  service  on  them 
respectively,  such  attomies  being  still  the  attomies 
named  on  the  records  of  the  judgments,  but  de* 
dining  respectively,  for  want  of  instructions,  to 
accept  seivice«r  the  bill  for  their  respective  clients. 


The  Oovemort  ef  ihe  Orof-coat  ffotpiial  v.  ike 
Wettmintter  Improvement  Cammiteionertf  27  Law  J. 
Rep.  (r.b.)  Chanc.  250. 

Where  a  decree  for  pa3rn]ent  of  money  had  been 
made  agfunst  a  defendant,  who  was  one  of  Her 
Majesty's  consuls  living  abroad,  substituted  service 
npon  his  solicitor  was  ordered,  without  the  Court 
requiring  evidence  to  shew  that  the  defendant  could 
not  be  found,  or  that  the  plaintiff  had  used  due  dili- 
gence to  find  him.  Chifitht  v.  Cowper,  29  Law  J. 
Rep.  (n.8.)  Chanc.  607 ;  2  Giff.  230. 

Where  a  defendant  was  permanently  resident  in 
Australia,  the  Court  ordered  substituted  service  of  a 
tubpama  to  pay  costs  on  his  solicitor.  Walrond  y. 
Parker,  29  Law  J.  Rep.  (ir.s.)  Chanc.  624;  1  Giff. 
315. 

Where  a  defendant  was  out  of  the  jurisdiction, 
and  had  not  appeared,  but  had  himself  subsequently 
filed  a  bill  in  respect  of  the  same  property,  the  Court 
gave  leave  to  the  plaintiff  in  this  suit  to  effect  sub- 
stituted service  on  the  solicitor  who  acted  for  the 
defendant  as  plaintiff  in  the  other  suit,  ffowkint  v. 
Bennett,  1  Giff.  215. 

The  defendant's  solicitor  died,  and  the  plaintiff 
(being  unable  to  find  the  defendant)  could  not  pro- 
ceed in  the  accounts  directed  by  the  decree.  The 
Court  ordered  substituted  service  of  a  tubpaena  to 
name  a  new  solicitor,  and  the  defendant  having 
fiuled  to  appoint  one,  the  Court  directed  the  accounts 
to  be  taken  in  his  absence.    Dean  t.  Lethbridge, 

26  Beav.  397. 

The  4  &  5  Will.  4.  c.  82.  s.  2.  is  superseded  by 
the  S\pt  General  Order  of  1845,  and  therefore,  unless 
the  defendant  has  been  within  the  jurisdiction  widiin 
two  years  before  the  bill  filed,  the  Court  cannot,  by 
way  of  substitution  for  the  ordinary  serrice  of  pro- 
cess, direct  notice  in  the  Gazette.    Auriow  v.  Treeby, 

27  Beav.  624. 

(UU)  Rehbabibo. 

A  cause  having  been  heard  and  re-beard  befbre  a 
Vice  Chancellor  may  be  re-heard  by  the  Court  of 
appeal.  Mayhery  v.  Brooking,  25  Law  J.  Rep.  (N.8.) 
Chanc.  87 ;  7  De  Gex,  M.  &  G.  678. 

A  was  indebted  to  a  firm  of  C  &  D,  copartners, 
in  a  promissory  note  for  1002.,  which  had  been  given 
to  C  alone.  Other  advances  had  been  made  by  the 
firm  to  or  on  account  of  A,  and  the  latter  transferred 
bank  shares  to  C,  as  a  trustee  for  himself  and  partner. 
After  the  promissory  note  was  given  A  became  bank« 
rupt  and  obtained  his  certificate,  but  no  proof  was 
made  on  the  note  or  other  debts  against  bis  estate. 
The  firm  had  received  monies  on  account  of  A,  and 
made  advances  to  him,  and  kept  a  debtor  and 
creditor  account  with  him,  which  was  carried  on 
without  any  notice  of  the  bankruptcy.  A  died, 
leaving  his  wife  his  residuary  legatee  and  executrix. 
C,  after  the  bankruptcy,  made  his  will,  bequeathing 
to  the  widow  of  A  tiie  debt  or  sum  which  she  or  the 
estate  of  her  late  husband  was  then  indebted  to  him, 
and  gave  her  in  addition  1002.  She  filed  a  bill 
against  D,  the  surviving  partner  of  C,  who  was  one 
of  C*M  executors,  and  his  co-executors,  praying  a 
transfer  of  the  debt  to  her  and  a  delivery  up  of  the 
bank  shares: — Held,  overruling  two  decinons  of  one 
of  the  Vice  Chancellors,  that  the  plaintiff  was  en- 
titled to  a  decree;  and  that  there  being  no  debt 
exactly  answering  the  deseription  in  the  will,  tha 
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debt  dae  to  the  teitator  and  hk  partner,  as  to  tbe 
testator's  interest  therein,  passed  by  the  bequest.  It 
being  admitted  bj  the  executors  of  C  that  the  ac- 
counts of  the  firm  could  be  so  adjusted  as  to  leave 
the  debt  of  A*to  the  firm  as  solely  part  of  the  estate 
of  D,  the  accounts  were  ordered  so  to  be  taken.   Ibid . 

The  Court  will  not  allow  an  appeal  from  an  order 
of  a  Vi(*e  Chancellor  as  to  the  choice  of  a  receirer. 
Ley  r.  Ley,  25  Law  J.  Rep.  (v.8.)  Chanc.  600. 

By  a  decree,  dated  in  1825,  an  obvious  error  was 
made  in  declaring  who  were  the  parties  entitled  to  a 
fund  in  court.  The  error  was  not  discovered  for 
many  years,  and  the  delay  in  applying  for  a  re- 
hearing to  rectify  the  mistake  being  accounted  for, 
— Held,  that  the  cause  might  be  re-heard,  notwith* 
standing  the  lapse  of  time.  JBrandcn  v.  Brandon, 
25  Law  J.  Rep.  (n.s.)  Chanc.  896;  7  De  Oex, 
M.  AG.  365. 

The  purchaser  of  a  chose  in  action  (whether  with 
or  without  notice)  cannot  be  in  a  better  position  than 
the  person  from  whom  he  purchased.     Ibid. 

Orders  for  leave  to  re-hear  a  cause  should  not  be 
applied  for  exparte.    Ibid. 

In  1813  a  decree  was  made,  under  which  the 
Master,  by  his  report  in  1815,  approved  of  a  settle- 
ment directed  to  be  executed  by  the  trustees  of  the 
will  of  8  in  favour  of  the  testator'iB  two  daughters  and 
their  issue.  The  settlement  so  approved  was  errone- 
ous in  certain  particulars,  and  especially  in  including 
the  ultimate  reversion  in  tbe  estates  directed  to  be 
settled  which  was  not  disposed  of  by  the  will,  and 
had  descended  upon  the  teetator*s  two  daughters  in 
fee,  as  his  co-heiresses.  The  report  was  confirmed, 
and  other  orders  subsequently  made,  and  other  pro- 
perty was  afterwards  purchased  and  conveyed  to  the 
uses  of  the  settlement  The  prior  limitations  having 
failed,  the  parties  claiming  the  reversion  against  the 
settlement  filed  petitions  for  leave  to  re- hear  the 
erroneous  orders.  The  respondents  claiming  under 
the  settlement  relied  upon  the  lapse  of  time,  and 
subsequent  conduct  of  the  parties,  as  shewing  con- 
firmation or  acquiescence: — Held,  that  the  petitions 
ought  to  stand  over,  until  the  petitioners  had,  by 
independent  proceedings,  established  that  they  would 
be  entitled  to  relief,  if  no  orders  were  standing  in  the 
way,  and  liberty  was  given  to  file  a  bill  within  a 
limited  time,  ffonte  v.  BarUm,  Head  v.  Crottfidd, 
Head  v.  Bartley,  26  Law  J.  Rep.  (n.b.)  Chanc.  225. 

A  petition  of  rehearing  cannot  be  presented  now, 
except  within  five  years ;  but  if  the  circumstances  of 
the  case  are  such  as  to  lead  the  Court  to  think  that 
it  would  be  **  just  and  expedient  ^  to  permit  it,  then 
the  Court  is  at  liberty  to  dispense  with  that  rule. 
Ibid. 

The  effect  of  a  petition  of  rehearing  is,  that  the 
decree  or  order  complained  of  is  to  be  upheld, 
reversed  or  altered,  according  to  the  circumstances, 
as  they  stood  at  the  time  when  the  decree  or  order 
was  pronounced.  Circumstances  which  have  subse- 
quently occurred  cannot  be  taken  into  account. 
Where,  therefore,  those  circumstances  raise  import- 
ant questions,  the  Court  cannot  give  leave  to  present 
a  petition  of  rehearing,  until  it  has  had  the  oppor- 
tunity of  seeing  what  weight  is  due  to  those  circum- 
stances.    Ibid. 

(WW)  pROBIBlTIOir 

This  Court  discourages  applications  in  term  for  a 


prohibition,  even  though  the  proceeding  has  or^ 
nated  here  in  vacation.  Be  Miekad  Boater,  24 
Beav.  428. 

(XX)  FOBIXON  JUDGMSITB. 

A  foreign  judgment  may  be  examined  in  the 
English  Courts  if  their  assistance  is  required  to  en- 
force it.  Beimert  v.  Druee^  26  Law  J.  Rep.  (k.8.) 
Chanc.  196;  23  Beav.  145. 

Reasons  appended  to  a  foreign  judgment  supply 
the  means  of  examining  the  oorrectness  of  the  judg- 
ment.    Ibid. 

A  foreigner  resident  abroad  will  not  be  assisted^ 
alter  a  lapse  of  thirteen  years,  to  enforce  a  foreign 
judgment  in  England  against  tbe  executors  of  a 
foreigner  who  hsk  died  domiciled  here  when  the 
party  against  whom  the  foreign  judgment  was  ob- 
tained survived  it  four  years  without  any  proceedinga 
having  been  taken  to  enforce  it  in  England,  and 
when  his  estate  since  his  death  bad  been  administered 
in  England.     Ibid. 

(YY)  PKTiTioif  OP  Right. 

In  the  place  of  the  usual  commission  issued  on  a 
petition  of  right,  the  Court,  with  the  assent  of  the 
Attorney  General,  issued  a  formal  commission,  the 
return  to  which  was  to  be  made  on  the  oath  of 
the  petitioner.  £x  parte  Carl  Robert  von  FranUsma^ 
26  Law  J.  Rep.  (n.s.)  Chanc.  797. 

Where,  upon  an  application  to  confirm  an  inqui- 
sition upon  a  petition  of  right,  the  Crown  required 
time  to  make  answer  thereto,  the  Court  declined, 
upon  extending  the  time,  to  preclude  the  Attorney 
General  from  demurring.  £x  parte  Carl  Boberi 
von  Frantziut,  27  Law  J.  Rep.  (N.8.)  Chanc.  868  ; 
2  De  Gex  &  J.  126. 

Leave  given  to  a  petitioner  who  had  presented  a 
petition  of  right  to  file  a  bill  against  the  Attorney 
General,  notwithstanding  the  issuing  of  a  commission 
under  the  petition  of  right.  Jn  re  Belt^  4  Be  Gex 
&  J.  44. 

(ZZ)  Outlawry. 

Plaintiff  moved  to  enlarge  the  time  for  closing 
evidence.  Between  the  date  of  the  notice  of  motion 
and  the  time  of  moving,  proceedings  in  outlawry 
which  had  been  taken  against  the  plaintiff  were  com- 
pleted:— Held,  that  the  outlawry  might  be  uiged  as 
an  answer  to  the  plaintiff's  motion  without  having 
been  pleaded.  Knowlet  v.  Bhydedefed  ColUery  Co^ 
Johns.  514. 

A  bill  may  be  dismissed  for  want  of  prosecution, 
while  the  plaintiff  is  an  outlaw.  Knoioles  v.  Bkjfdc- 
defed  Colliery  Co.,  Johns.  680. 

(AAA)  Appeal. 

The  Court  will  not  in  general  hear  appeals  directly 
firom  chambers,  where  the  parties  have  not  had  an 
opportunity  of  being  heard  by  counseL  StrongMU 
V.  GuUiver,  Be  QvUiver,  7  De  Gex  &  J.  118. 

The  plaintiff  obtained  an  interlocutory  order 
restraining  the  defendant  from  suing  out  execution 
or  taking  any  proceedings  on  a  judgment  at  law 
until  further  order.  The  plaintiffVi  bill  was  after- 
wards dismissed  at  the  hearing,  upon  which  the 
defendant  issued  an  eUgit^  and  placed  it  in  the  hands 
of  the  sheriff.  The  plaintiff  appealed  from  the  order 
of  dismissal  and  moved  before  the  Court  of  Appeal 
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to  restrain  the  defendant,  who  veaided  out  of  the 
Juriadiction,  from  enforcing  hia  elegit  pending  the 
appeal,  llie  Court  made  an  order  that  the  ueriff 
should  not  proceed  on  the  elegit  until  further  order, 
and  named  an  early  day  for  bearing  the  appeal, 
reservmg  the  costs  of  the  application.  JBarl  cf 
Shrewdmry  v.  Trappet,  2  De  Gez,  F.  &  J.  172. 

Semble — the  application  did  not  come  within 
Consolidated  Orders  VI.  12,  but  was  properly  made 
to  the  Court  of  Appeal  in  the  first  instance.    Ibid. 

Per  Lord  Justice  Knight  Bruce,  there  is  no 
inflexible  rule  that  a  person  applying  to  stay  pro- 
ceedings under  a  decree  pending  an  appeal  must  pay 
the  costs  of  the  application.     Ibid. 

An  appeal  directly  from  chambers  heard  where 
the  Judge  had  made  the  order  in  person,  and  de- 
clined to  adjourn  the  matter  into  court  to  be  argued 
by  counsel.  Jtidgway  v.  NewMtcad,  4  De  Gex  & 
J.  15. 

(BBB)  Indobsehent  of  Deobek. 

In  an  application  under  the  8rd  Order  ci  the 
7th  of  August  1852  for  leave  to  enrol  a  decree  after 
the  expiration  of  six  months,  it  rests  with  the  party 
resisting  the  application  to  shew  cause  why  the 
decree  should  not  be  enrolled.  Kay  v.  Smith,  26 
Law  J.  Rep.  (n.s.)  Chanc.  186;  7  De  Gex,  M.  & 
G.  888. 

If  the  conduct  of  the  party  enrolling  a  decree  has 
been  such  as  reasonably  to  mislead  the  other  party 
into  the  belief  that  he  would  not  enrol,  even  though 
there  may  be  no  fnala  fidea,  the  Court  will  vacate 
the  enrolment  Bctckhouae  v.  Wylde,  26  Law  J. 
Rep.  (ir.8.)  Chanc.  812. 

In  a  suit  against  several  defendants  one  died,  and 
before  revivor  against  his  executor  another  defendant 
obtained,  on  the  8th  of  May,  an  order  to  dismiss  for 
want  of  prosecution,  and  enrolled  it  on  the  80th  of 
June.  The  Court  refused  to  vacate  the  enrolment 
on  the  ground  of  the  abatement  of  the  suit  at  the 
date  of  the  order,  or  on  the  ground  of  the  haste 
with  which  the  enrolment  had  been  made.  WiUiame 
V.  Page,  26  Law  J.  Rep.  (n.8.)  Chanc.  813;  1  De 
Gex  &  J.  561. 

Although  the  Court  is  dispoaed  to  take  a  lenient 
view  of  circumstances,  which  may  have  prevented 
an  appeal  from  being  prosecuted  within  five  years, 
yet  after  that  time  it  is  desirable  that  the  Orders  as 
to  enrolment,  &c.  should  be  strictly  adhered  to. 
WeUeeUy  v.  WelUdey,  28  Law  J.  Rep.  (n.s.)  Chanc 
1;  3  De  Grex  &  J.  164:  afiSrmed  nom,  Beavan  v. 
Momingtcn,  30  Law  J.  Rep.  (ir.B.)  Chanc  663;  8 
U.L.  Cas.  625. 

A  decree  was  made  in  1849,  and  an  order  on  ftir- 
ther  directions  in  March  1853.  In  1854  the  plaintiff 
enrolled  the  former  order.  In  1858  a  decree  was 
made  in  another  suit,  which  was  considered  favour- 
able to  a  defendant  in  this  suit;  and  he  applied  to 
enrol  the  order  of  March  1858,  as  the  five  years  had 
so  recently  expired,  and  he  had  been  for  some  yean 
resident  out  of  the  kingdom;  but  the  Court  refused 
the  application.    Ibid. 

On  the  20th  of  July  1852,  a  decree  was  made 
giving  an  infimt  defendant  costs  out  of  the  estate, 
upon  an  undertaking  not  to  appeal  On  the  9tb  of 
May  1857  the  infiint  attained  twenty-one,  and  in 
May  1859  applied  for  leave  to  enrol  the  decree,  with 
a  view  to  apf^  to  the  Hotise of  Lords: — Held,  that 


the  application  was  too  late,  the  defimdant  having 
allowed  two  years  to  elapse  from  hia  attaining  twenty- 
one  before  applying.  Manypcnny  v.  Dering^  28  Law 
J.  Rep.  (ir.8.)  Chanc.  508;  4  De  Gex  &  J.  175. 

A  defendant  entered  a  ccbveat  against  enrolment  of 
a  decree  on  the  22nd  of  December.  On  the  2nd 
of  March  he  obtained  an  order  to  set  down  the 
appeal,  and  served  the  order  on  the  28rd  of  April. 
On  the  29th  of  March  notice  was  given  that  the 
docket  for  enrolment  would  be  presented  for  the 
Lord  Chancellor's  edgnature,  unless  the  appeal  were 
lodged,  and  an  order  for  setting  down  the  same 
served  within  twenty-eight  days.  The  appeal  was 
set  down  on  the  29th  of  April,  after  the  expiration  of 
the  twenty-eight  days,  and  the  enrolment  was  signed 
on  the  foUowing  day: — Held,  that  although  to  pro- 
secute the  caveat  with  efiect,  according  to  the  4th 
Order  of  August  1852,  the  appeal  ought  to  have 
been  set  down  and  notice  of  it  served  within  the 
twenty-eight  days,  yet,  as  the  defendant  appeared  to 
have  been  misl^,  the  enrolment  was  vacated  on  the 
ground  of  indulgence.  Pearee  v.  Limdioy,  28  Law 
J.  Rep.  (v.8.)  Chanc.  518;  4  De  Gex  &  J.  211. 

After  a  decree  had  been  enrolled,  declaring  A  B 
entitled  to  a  particular  Axnd  as  next-of-kin  to  a  tes- 
tator, a  stranger  to  the  suit  presented  a  petition  to 
be  allowed  to  come  in  and  prove  his  claim  to  be 
entitled  to  the  ftmd  instead  of  A  B:— Held,  that 
even  if  the  petitioner  could  shew  such  a  case  as 
would  insure  his  succeeding,  the  Court  had  no 
power  to  disturb  the  decree,  and  the  petitioner  could 
only  establish  bis  rights  by  filing  a  bill  for  that 
purpose.  Bauer  ?,  MUford,  29  Law  J.  Rep.  (n.s.) 
Chanc.  268. 

Order  made  ex  parte  under  21  &  22  Vict.  ss.  12, 
13,  for  the  enrolment  of  an  order  of  the  Court  of 
Session  in  Scotland  directing  payment  by  contribu- 
tories  of  a  sum  of  money,  or  in  defieuilt  attachment. 
In  re  the  Wettem  Bank  ofScoUand,  1  De  Gex,  F. 
&  J.  1. 

On  the  14th  of  June,  the  docket  of  a  decree  at 
the  Rolls  dismissing  the  plaintifi^^  bill  was  deposited 
with  the  Clerk  of  Records  and  Writs  for  inrolment, 
and  on  the  same  day  forwarded  to  the  office  of  the 
secretary  of  the  Master  of  the  Rolls,  who  signed  it 
on  that  day.  On  the  1 5th  of  June,  a  caveat  was 
lodged  at  the  office  of  the  secretary  of  the  Master  of 
the  Rolls,  where  both  the  docket  and  the  caveat 
remained  till  the  19th,  when  die  docket  signed  by 
the  Master  of  the  Rolls  was  returned  to  the  Clerk 
of  Records  and  Writs,  who  procured  the  Lord 
Chancellor*s  ngnature  to  be  adhibited  thereto  on  the 
20th  of  June: — Held,  that  the  caveat  came  too  late 
to  prevent  the  enrolment.  Pidtette  v.  MarHn,  2  De 
Gex,  F.  &  J.  163. 

An  enrolment  of  a  decree  ought  not  to  be  vacated 
except  on  strong  grounds  of  surprise  or  in  a  case 
approaching  deception  or  mala  Jides.  Where, 
therefore,  some  communications  had  passed  between 
the  solicitors  with  reference  to  an  appeal,  and  on 
application  of  the  unsuccessful  party  to  vacate  the 
enrolment,  his  solicitor  made  an  affidavit  but  did  not 
state  that  be  had  been  misled,  the  application  was 
refused.     WUdman  v.  Lade,  4  De  Gex  &  J.  401. 

Upon  motion  to  enrol  a  decree  after  the  expiration 
of  six  calendar  months  from  the  time  the  same  shall 
have  been  made,  if  the  adverse  party  appear  and 
signify  a  hand  fide  intention  to  appeal  to  the  Lord 
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ChanoeUor,  he  ii  entitled  to  preeeot  a  petitioo  for 
that  purpote  at  any  time  within  the  twenty-eight 
days  mentioned  in  the  Third  Order  of  the  7th  ol 
August  1852,  notwithstanding  notice  of  the  motion 
has  been  given  to  all  the  parties.  But  his  petition 
must  be  presented  and  answered  within  twenty-eight 
days  after  service  of  the  order  to  enrol.  Form  of 
order  under  such  circumstances.  Ikmtcn  v.  Jlobm- 
am,  i  Kay  &  J.  764. 

(CCC)  REcnmzro  PBocBBDiNOfl. 

A  suit  was  instituted  by  a  client  against  his  soli- 
citor for  an  account,  and  by  a  decree  it  was  referred 
to  the  Taxing  Master  to  tax  the  solicitor's  bill  of 
costs ;  and  it  was  referred  to  the  Master  in  Ordinary 
to  take  an  account  of  ail  dealings  and  transactions 
between  the  client  and  solicitor.  The  plaintiff  after- 
wards moved  to  have  the  whole  account  taken  by  the 
Taxing  Master,  which  motion  was  allowed  by  one 
of  the  Vice  Chancellors ;  but,  upon  appeal, — Held, 
first,  that  the  order  was  such  a  variation  of  the  decree 
as  could  not,  without  consent,  be  made  upon  motion; 
and,  secondly,  that  such  a  reference,  being  of  matters 
not  connected  with  questions  on  bills  of  costs,  could 
not,  under  the  9th  Order  of  the  26th  of  October 
1842,  be  referred  to  the  Taxing  Master.  King  v. 
Savery,  26  Law  J.  Rep.  (h.s.)  Chanc.  564 ;  6  De 
Gex,  M.  &G.  311. 

The  costs  of  an  interlocutory  application  and 
order  were  reserved,  but  by  inadvertence  on  the  final 
decree  ordering  the  defendant  to  pay  all  the  costs  of 
the  suit,  no  provision  was  made  for  these  costs. 
The  defendant  enrolled  the  decree;  but,  upon  the 
plaintiff's  petition,  the  defendant  was  ordered  to  pi^ 
these  reserved  costs.  Viney  v.  OhapUnf  28  Law  J. 
Rep.  (II.B.)  Chanc.  164;  3  De  Gex  &  J.  282. 

Decree  made  on  motion  allowed  to  be  varied  on 
IDotion,  and  without  a  petition  of  appeal.  Sugkei 
V.  Jonesy  26  Beav.  24. 

(DDD)  Abatkmeht. 

In  a  suit  for  administration  a  sole  defendant  died, 
leaving  a  sole  plaintiff  his  executor.  Several  persons 
beneficially  interested  had  attended  in  chambers  to 
prosecute  claims  in  the  suit: — Held,  that  the  suit 
might  be  revived  against  them.  Pedder  v.  Pedder^ 
29  Law  J.  Rep.  (n.s.)  Chanc  64. 

{E£E)  RXPBESBMTATION  OV  DSGXASXD  DeFBIT- 

DANT. 

Bill  to  recover  a  sum  of  money  in  respect  of  which 
one  defendant  was  treated  as  primarily  liable,  and 
the  other  two  defendants  as  secondarily  liable  only. 
The  defendant  alleged  to  be  primarily  liable,  after 
having,  by  his  answer,  admitted  his  liability  to  answer 
the  plaintiff's  demand,  died,  leaving  assets  altogether 
inadequate  to  meet  such  demand,  and  having,  by  his 
will,  appointed  two  persons  to  act  as  his  executors, 
both  of  whom  declined  to  prove  the  will.  The  plain- 
tiff then  moved,  under  15  &  16  Vict.  c.  86.  s.  44,  that 
the  Court  would  direct  the  suit  to  be  proceeded  with 
in  the  absence  of  any  person  representing  the  estate 
of  the  deceased  defendant,  or  appoint  some  person 
to  represent  such  estate  for  all  the  purposes  of  the 
suit.  The  Court  held,  that  the  deceased  defendant 
was  ''a  deceased  person  interested  in  the  matters  in 
question"  within  the  meaning  of  the  act,  and  under 
the  circumstances,  appointed  the  pers<ma  named  in 


his  will  to  represent  his  estate  for  the  pvpoaes  ol 
the  suit.  AOimaU  v.  Wood,  25  Law  J.  Rep.  (b.b.) 
Chanc.  28. 

The  executor  of  A  was  made  a  party,  and  was 
before  the  Court  at  the  original  hearing;  but  having 
no  interest,  he  took  no  part  in  the  discussion,  and 
had  since  died ;  and  at  the  hearing  on  further  direc- 
tions, his  estate  was  not  represented : — Held,  that  the 
case  fell  within  section  44.  of  15  8l  16  Vict,  c  86. 
Beuaid  v.  NobU,  26  Law  J.  Rep.  (n.8.)  Chanc.  236. 

Order  made  under  the  44th  section  of  the  15  &  16 
Vict.  c.  86.  in  a  creditors*  suit  for  the  appointment 
of  a  penon  to  represent  the  deceased  debtor  under 
an  annuity  deed  where  there  was  no  such  representa- 
tive, upon  a  moti<Mi  supported  by  an  afiidavit  that 
after  payment  of  incumbrances  out  of  the  proceeds 
of  the  sale,  no  surplus  would  be  left,  and  upon  notice 
being  given  to  the  debtor^s  next-of-kin  who  were 
entitled  to  take  out  administration.  Ikme»  ▼•  Bond- 
CoU,  1  Dr.  &  Sm.  28. 

Where  the  entire  adverse  interest  is  unrepresented 
by  any  party  to  the  suit,  the  Court  will  not  appoint 
a  person  to  represent  that  interest  under  15  fir  16 
Vict.  c.  86.  s.  44.     Qibtm  v.  WilU,  21  Beav.  620. 

The  question  was  between  the  children  who  sur- 
vived and  those  who  pre-deceaaed  their  parents. 
There  had  been  two  of  the  latter,  but  neither  of 
their  estates  was  represented  in  the  suit.  It  was 
asked  under  the  15  &  16  Vict  c  86.  s.  44.  that  the 
surviving  husband  of  one  might  represent  the  interests 
of  the  absent  parties.  The  application  was  reAised. 
Ibid. 

A  person  cannot  be  appointed  to  represent  an 
estate  under  the  15  &  16  Vict  c.  86.  s.  44.  without 
his  consent  Prince  of  Wcdu,  dfC.  AnoCm  Co.  T. 
Palmer,  25  Beav.  605. 

The  Court  cannot  under  the  15  &  16  Vict  c.  86. 
s.  44,  appoint  a  person  to  represent  the  estate  of  a 
deceased  person  who  is  not  willing  to  act  JEKU  v. 
Banner,  26  Beav.  372. 

A  bill  was  filed  against  the  Scotch  executoie  of  a 
domiciled  Scotchman  to  set  aside  a  sale  to  their  tes- 
tator of  shares  in  a  Scotch  company  and  to  make 
them  account  for  the  dividends  received  by  the 
testator  thereon: — Held,  on  demurrer  that  the  suit 
could  not  proceed  in  the  absence  of  a  legal  per- 
sonal representative  constituted  in  England.  Held, 
also,  that  the  objection  could  not  be  removed  by 
appointing  a  person  to  represent  the  estate  under 
thel5&  16  Vict  c.86.  S.44.  Jliaolean  v,  Damom, 
27  Beav.  21. 

(FFF)  Attaohvinv. 

Attachment  for  want  of  answer  ordered  upon  evi- 
dence consisting  of  a  memorandum  of  service  of  the 
interrogatories  upon  the  defendant's  solicitor  in  the 
handwriting  of  the  clerk  by  whom  the  service  had 
been  effected,  and  an  affidavit  by  another  clerk  of 
the  plaintiff's  solicitor  of  the  yerbal  admission  of 
such  service  by  the  defendant's  solicitor.  Sidebotiow^ 
V.  Adkins,  27  Law  J.  Rep.  (n.&)  Chanc.  152. 

A  writ  of  attachment  was  issued  out  of  this  court 
to  enforce  an  order  made  for  the  payment  of  1,228^ 
7s.  1^.  The  sheriff  arrested  the  prisoner,  but  subse- 
quently allowed  him  to  go  at  large^  without  bail,  upon 
his  promise  to  surrender  when  called  on.  This  be 
neglected  to  do,  and,  without  having  been  recaptured, 
he  committed  suicide.    Upon  an  application  against 
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iheBherifl^ — Held,thatan  etcapehad  been  permitted; 
that  this  Court  had  jurisdiction  to  ascertain  the 
amount  of  damages  sustained ;  that  the  5  &  6  Vict. 
c.  98.  must  be  considered  as  controlling  the  practice 
of  this  Court;  and  that  the  sheriff's  liability  was 
the  actual  loss,  and  not  the  full  sum  for  which  the 
attachment  issued.    Mwrt  y.  Mavn^  in  re  MostUy, 

27  Law  J.  Rep.  (n.s.)  Chanc.  885;  25  Beay.  8. 
The  sheriif  haying  taken  bail  upon  an  attachment 

m  a  case  not  bailable,  the  Court  directed  a  messenger 
to  go.     Cfowdray  v,  CroM,  24  Beay.  445. 

An  attachment  issued  against  defendants  in  the 
County  Palatine  for  not  making  an  aifidayit  of  doco- 
Bents.  Thesheriif  after  capture  let  the  defendants 
out  on  bail,  they  haying  filed  the  affidayit.  The 
sheriff  beingafterwardsordered  to  return  the  writ  made 
defiiult ;  and  on  a  motion  that  he  should  return  the 
writ  or  stand  oommitted,  Held,  that  it  was  not  com- 
petent for  the  sheriff  to  object  to  the  first  order,  on 
the  ground  that  it  ought  to  haye  been  directed  to 
the  Chancellor  of  the  County  Palatine  of  Lancaster, 
and  not  to  the  sheriff;  and,  secondly,  that  the  Court 
would  not  on  this  occasion  allow  him  to  enter  into 
the  merits  to  shew  that  the  plaintiffs  had  not  been 
prejudiced  by  the  irregularity,  but  that  a  return  must 
be  made.    Sugdm  y.  Bull,  28  Beay.  268. 

(GGG)  Sequbbtbation. 

An  attachment  was  issued  by  mistake  into  a  county 
in  which  the  defendant  (who  was  abroad)  had  not 
resided,  and  a  return  of  wm  at  inventut  made.  The 
Court  ordered  a  sequestration.  Hodgton  y.  Hodgvm^ 

28  Beay.  604. 


PRESUMPTION. 

Where  a  person  has  not  been  heard  of  for  seven 
years,  there  is  no  presumption  of  law  that  he  died  at 
any  particular  period  during  that  time;  and  it  is  for 
the  party  alleging  that  he  was  not  aliye  four  years 
after  he  was  last  heard  of  to  prove  that  fact.  Lambe 
y.  Orton,  29  Law  J.  Rep.  (n.s.)  Chanc.  286. 

The  Court,  acting  on  the  improbability  of  a  lady 
in  her  58th  year  having  fiiture  issue,  distributed  the 
fimd.    Bchoardi  y.  Tuck,  23  Beav.  268. 


PRINCIPAL  AND  AGENT. 
(A)  Op  thb  Aobnot  iv  onrsBAi*. 

(B)  RlOHTSAHD  LlABILITIlS  OF  TBI  PbIKCIPAL. 

(a)  Inffeneral, 

(b)  On  Ooniraeti  of  the  Agent. 

(C)  Rights  abd  Liabiutiks  of  thb  Aobkt. 
(a)  At  regardt  his  Principal  in  generoL 
lb)  Right  to  Commimon. 

(c)  A  8  regards  third  Persona. 

(D)   POWBBB  AAD  AUTHOBITT  OF  THB  AGBNT. 


(A)  Of  thb  Agekct  ib  oenbbal. 

In  an  action  for  the  price  of  goods  sold,  the  fact 
that  the  party  who  took  the  order  firom  the  defendant 
called  himself  a  "  commission  agent,**  and  ezhibited 
the  plaintiff  *s  prospectus  (there  being  no  evidence 
that  the  plaintiff  sent  an  invoice  to  the  defendant,  or 


that  the  defendant  sent  any  order  to  the  plaintiff), 
will  not  be  any  evidence  of  a  liability  to  the  plaintiff. 
And  if  the  party  who  took  the  order  agreed  that  he 
would  allow  the  defendant  a  certain  discount  off  the 
prices  specified,  this  will  tend  to  shew  that  the  con- 
tract was  with  him  as  principal.  Burton  v.  Fumiss, 
27  Law  J.  Rep.  (n.s.)  Exch.  139. 

A  wife  is  the  general  agent  of  her  husband  with 
reference  to  such  matters  as  are  usually  under  the 
control  of  the  wife.  Therefore,  where  the  wife  of 
a  labourer  incurred  a  debt  for  provisions  for  the  use 
of  the  family,  the  husband  was  held  liable,  though 
he  had  supplied  his  wife  with  money  to  keep  the 
house.     Ruddock  v.  Marsh,  1  Huri.  &  N.  601. 

Spanish  bonds,  passing  by  delivery,  were  left  by 
the  defendant  with  his  stockbroker,  to  obtain  money 
for  him  on  them,  by  deposit.  The  stockbroker  bor- 
rowed money  fkom  the  plaintiff;  also  a  member  of 
the  Stock  Exchange,  and  deposited  a  part  of  the 
bonds;  this  was  done  without  disclosing,  as  is  the 
custom,  the  name  of  the  principal.  On  others  of 
the  bonds  the  stockbroker,  without  the  knowledge 
of  his  principal,  obtained  a  further  sum  of  money, 
which  he  applied  to  his  own  use.  The  defendant 
afterwards  gave  notice  that  he  should  settle  his  ac- 
count, and  on  the  settling  day  he  sent  a  cheque  to  his 
stockbroker  for  the  principal  and  interest  then  remain- 
ing due,  and  the  stockbroker  applied  this  money  to 
redeem  the  bonds  deposited  to  secure  the  money  he 
had  applied  to  his  own  use,  and  a  part  of  the  bonds 
deposited  to  secure  the  loan  obtained  for  the  defen- 
dant; and  on  delivering  the  redeemed  bonds  to  the 
defendant,  the  stockbroker  informed  him  that  his 
assets  were  not  sufficient  to  redeem  the  other  bonds, 
and  that  he  had  postponed  the  further  settlement  to 
the  following  settling  day.  The  stockbroker,  on  that 
day,  informed  the  defendant  that  his  assets  were 
still  insufficient  It  was  then  arranged,  between  the 
stockbroker  and  the  defendant,  that  the  stockbroker 
should  give  his  cheque  to  the  plaintiff,  for  the  sum 
due,  and  that  the  defendant  on  receiving  the  bonds, 
should  give  him  his  cheque  for  a  sum  sufficient  to 
enable  the  stockbroker  to  meet  the  cheque  he  was 
to  give  to  the  plaintiff;  The  bonds  were  obtained 
by  the  stockbroker  on  his  crossed  cheque,  and  de- 
livered to  the  defendant,  but  he  refused  to  give  his 
eheque  for  the  sum  required,  and  the  stockbroker's 
crossed  cheque,  in  passing  through  the  clearing-house 
wasdishonoured.  In  a  suit  instituted  for  a  re-delivery 
of  the  bonds,  Held,  that  the  plaintiff  was  not  defi- 
cient in  caution  when  he  took  the  crossed  cheque, 
and  that  he  was  not  bound  to  inquire  whether  it  would 
be  honoured  before  delivering  the  bonds.  Held,  also, 
that  the  defendant  had  induced  his  stockbroker  and 
agent  to  give  the  crossed  cheque  by  his  promise  to 
supply  assets  to  meet  it,  and  that  the  bonds  would  not 
otherwise  have  been  obtained  by  his  agent,  and  there- 
fore that  the  defendant  must  either  pay  the  amount 
due  to  the  plaintiff  with  interest,  or  give  up  the  bonds 
to  him.  MocaUo  v.  Bell,  27  Law  J.  Rep.  {n.b.) 
Chano.  237;  24  Beav.  585. 

In  general  dealings  and  transactions  between  two 
firms,  if  one  purchases  securities  for  the  other,  those 
securities  in  the  hands  of  the  firm  which  purchased 
•will  be  a  security  for  what  may  be  due  firom  the  firm 
on  whose  behalf  the  purchase  was  made  upon  a 
general  balance  of  account,  notwithstanding  all 
daims  which  arose  in  respect  of  the  securitiet  pur- 
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chased  hare  been  Batisfied,  and  the  Court  will  not 
fettrain  the  firm  that  purchaaed  from  selling  the 
securities  to  reimburse  themselres  anj  sums  which 
maj  be  due  to  them.  Bock  v.  (Tomssen,  29  Law  J. 
Bep.  (h.s.)  Chanc.  678. 

SembU—9k  contract  for  a  cleZ  credere  agency  is  not 
a  promise  to  answer  for  the  debt  of  another  within 
the  4th  section  of  the  Statute  of  Frauds,  on  the 
authority  of  CwOwrier  y.  iTottte,  8  Exch.  Rep.  40» 
and  observations  on  that  case.  Wickham  ▼.  Wick- 
ham,  2  Kay  &  J.  478. 

(B)  RiOHTS  AKO  LlABlUTIlS  OF  THX  PXIVOIPAL. 

(a)  In  General. 

If  a  company  does  not  discorer,  and  has  not^  the 
means  of  discoTering,  the  correctness  of  entries  in  a 
flucceasion  of  accounts  rendered  by  their  agent,  they 
Bie  not  after  the  decease  of  the  agent  precluded  by 
lapse  of  time,  or  by  certain  shareholders  omitting, 
acainst  opposition,  to  press  for  explanations  pre- 
Tiously  asked,  from  shewing  that  such  entries  are  not 
only  erroneous  but  fraudulent.  StoMUon  v..  the 
Oamm  Co,,  27  Law  J.  Rep.  (n.s.)  Chanc  89;  24 
Beav.  846. 

Where  the  accounts  of  an  agent  acting  for  a  com- 
pany have  been  improperly  kept  or  mystified,  and 
not  duly  rendered  and  explained  when  asked  for, 
the  Court  will  direct  them  to  be  taken  through  a 
period  of  twenty-five  years,  though  accounts  sent  in 
have  been  acted  on,  and  though  shareholders  who 
asked  for  further  information  and  explanations  on 
fluch  accounts  did  not  persevere  to  obtain  them. 
Manner  in  which  the  Court  will  direct  the  ac^ 
counts  to  be  taken.     Ibid. 

(5)  On  Contracts  of  the  Agent. 

T  &  M,  brokers  employed  by  H,  sold  on  his  ac- 
count to  D,  M  &  Co.,  who  were  also  broken,  ten 
tuns  of  linseed  oil.  On  the  1 4th  of  August  1 855, 
the  following  sold  note  was  sent  by  T  &  M  to  H :_ 
**  Sold  to  Dale,  Morgan  &  Co.,  for  account  of  Mr. 
Charles  Humf^y,  ten  tuns  of  linseed  oil,  of  mer- 
chantable quality,  at,  &c.  (stating  the  terms). 
Thomas  &  Mo<M'e,  brokers.  Quarter  per  cent, 
brokerage  to  D,  M  &  Co.,  and  a  half  to  us.*^  On 
the  same  day  the  following  bought  note  was  sent  by 
D,  M  &Co.  toT  &M:— '<Soldthis  day  for  Messrs. 
Thomas  &  Moore,  to  oiu*  principals,  ten  tuns  of 
linseed  oil,  of  merchantable  quality,  at,  &c.  (stating 
the  same  terms).  Dale,  Moigan  &  Co.  brokers. 
Quarter  per  cent,  to  D,  M  &  Co.*"  D,  M  &  Co. 
afterwards  declined  to  accept  the  oil;  and  on  the 
28th  of  February  1856  they  informed  H  of  the 
name  of  the  principal  for  whom  they  had  pur- 
chased. H  afterwards  brought  an  action  against  D, 
M  &  Co.  for  the  price  of  the  oil,  and  at  the  trial 
parol^  evidence  was  admitted  of  a  usage  of  trade  In 
the  city  of  London,  by  which  a  broker  making  such 
a  contract  was  held  personally  liable  as  purchaser, 
if  he  did  not  at  the  time  of  the  contract  disclose  the 
same  of  his  principal : — Held,  first,  that  there  was 
clear  evidence  of  a  contract  of  bclrgain  and  sale 
between  the  plaintiif  as  seller  and  the  undisclosed 
principal  of  the  defendants.  Secondly,  that  the 
evidence  of  usage  of  the  trade,  whether  treated  as 
explaining  the  language  of  the  written  contmct,  or 
adding  to  it  a  tacitly  implied  incident,  was  properly 


admissible,  and  rendered  the  defendants  themselves 
liable  under  the  contract,  ffvmfrey  v.  Da^,  26 
Law  J.  Rep.  (r.8.)  Q.B.  137;  7  E.  &  B.  266. 

H,  who  was  a  commission  agent,  ordered  of  the 
plaintiff  shirtings  in  August  and  September  1857, 
which  were  entered  in  the  plaintiff's  books  to  H  as 
the  purchaser,  and  the  goods  and  invoices  were  sent 
to  him,  debiting  him  with  the  price.  By  the  course 
of  dealing  the  price  became  due  in  cash,  minus  dia- 
count,  on  the  last  Friday  in  October  1857.  H  bad 
been  employed  for  several  years  by  the  defendant 
(who  was  a  merchant  in  England  and  Canada)  to 
buy  goods  for  him,  and  the  course  of  dealing  between 
them  was  for  the  defendant  to  give  H  acceptances 
from  time  to  time  at  four  monUis,  in  order  to  put 
him  in  funds  to  meet  the  current  account.  The 
shirtings  were  bought  by  H,  pursuant  to  orders  from 
the  defendant,  and  being  sold  by  the  plaintiff  "in  the 
grey^  H  got  them  fini^ed,  and  invoiced  them  from 
himself  to  the  defendant,  charging  the  cost  price  of 
the  goods  and  of  finishing,  and  a  commission  to  him- 
self of  2/.  per  cent ;  and  the  goods  when  finished 
were  sent  by  H  to  be  shipped  on  the  defendant's 
account  to  Canada.  The  defendant  suspended  pay- 
ment on  the  13th  of  October;  but  he  had  sent  to  H 
between  that  day  and  August  acceptances  more  than 
sufficient  to  cover  the  price  of  the  shirtings  and  all 
other  orders,  and  H  had  discounted  the  bOls,  which 
had  thus  got  into  the  hands  of  third  persons,  but  he 
did  not  pay  the  plaintiff  on  the  last  Friday  in  October, 
or  at  any  other  time.  On  the  16th  of  October  H  sent 
the  defendant  his  account  current,  including  the  in- 
Yoice  for  the  shirtings  and  for  other  goods,  and  he 
credited  himself  with  the  price  of  the  goods,  and 
debited  himself  with  the  amount  of  the  bills,  the 
balance  being  in  the  defendant's  favour.  At  the 
time  of  the  purchase  the  plaintiff  knew  that  H  was 
a  oomminion  agent,  but  knew  nothing  of  the  defen- 
dant, nor  that  the  shirtings  were  for  him.  In  No- 
Tember  1857  the  plaintiff  was  informed  by  H  that 
the  defendant  was  the  principal  in  the  purchase;  but 
he  took  no  proceedings  whatever  in  the  matter  till 
December  1858,  when  he  commenced  an  action 
against  the  defendant.  After  the  plaintiff  had  been 
informed  that  the  defendant  was  the  principal,  the 
defendant  arranged  to  take  up,  among  others,  the 
bills  which  had  been  given  to  H,  by  giving  promissory 
notes  for  the  amount;  and  when  these  notes  became 
due  (before  September  1858)  a  fresh  arrangement 
was  entered  into  with  the  creditors,  at  1 2«.  6d.  in 
the  pound,  for  which  the  defendant  gave  fresh  ac- 
ceptances, which  were  still  running  at  the  time  of 
action  brought.  H  was  a  party  to  both  renewals. 
At  the  trial  the  defendant  contended  that  he  was 
not  a  principal  in  the  purchase  from  the  plaintiff  by 
H;  the  jury  found  that  the  purchase  was  made  by 
H,  as  agent  for  the  defendant: — Held,  that,  assuming 
on  this  finding  the  plaintiff  to  have  had  the  right  in 
November  1857  (when  he  first  knew  that  the  defen- 
dant was  the  principal)  to  elect  between  the  defendant 
and  H,  he  must  be  taken  from  his  conduct  actually 
to  have  elected  to  make  H  his  debtor;  or  that,  having 
made  no  election,  he  had,  by  lying  by  for  nine  months, 
allowed  the  defendant  to  change  his  position  to  his 
prejudice;  and  that  in  either  view  he  could  not 
recover  against  the  defendant.  Smethurtt  v.  MilcheU, 
28  Law  J.  Rep.  (ir.s.)  Q.B.  241;  1  E.  &  E.  622. 

QwEte  —  whether,  H   not  having  authority  to 
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pledge  the  defendant's  credit,  the  plaintiff  had  a 
right  of  election  in  November  1857.     Ibid. 

Qucere,  also,  whether  the  plaintiff,  knowing  H  to 
be  only  an  agent,  ought  not,  in  order  to  be  able  to 
chaige  the  principal,  to  have  made  inquiries  for  the 
principalis  name  when  the  day  for  payment  arrived. 
Ibid. 

Where  a  broker,  under  the  authority  of  an  agent 
who  was  employed  verbally  by  a  firm  to  purchase 
and  sell  goods,  entered  into  contracts  at  the  request 
of  the  agent,  and  credited  them  in  his  books  to  the 
firm,  and  settled  accounts  with  the  agent  on  behalf 
of  the  firm,  such  contracts  and  settlements  of  account 
were  held  under  the  circumstances  to  bind  the  firm, 
though  they  insisted  that  their  agent  had,  with  the 
knowledge  of  the  broker,  exoe^ed  his  authority, 
•and  that  the  broker  did  not  comply  with  their  direc- 
tions, or  act  on  their  behalf.  Pole  v.  Ltatk;  Leatk 
y.  Pole,  29  Law  J.  Rep.  (n.s.)  Chanc  888*,  28  Beav. 
562. 

(C)  Rights  and  Liabilities  of  thb  Agbnt. 
(a)  Ai  regardt  hit  Principal  in  general. 

Where  a  foreign  principal  orders  goods  of  a  broker 
here,  who  buys  them  in  his  6wn  name,  though  the 
vendor  knows  he  is  acting  as  agent,  and  the  broker 
pays  the  vendor  the  purchase-money,  which  he 
afterwards  receives  from  his  principal,  and  it  turns 
out  that  the  goods  were  not  in  existence  at  the  time 
of  the  contract,  the  principal  cannot  recover  back 
the  money  paid  from  his  agent,  the  broker,  but  must 
proceed  against  the  vendor  for  it.  Riibourg  v. 
Bruckner,  27  Law  J.  Rep.  (n.s.)  C.P.  90;  3  Com. 
B.  Rep.  N.S.  812. 

QiMBre  ^Whether  the  aetion  by  the  principal 
against  the  vendor  ought  not  to  be  brought  in  the 
name  of  the  broker.     Ibid. 

Though  a  person,  not  a  licensed  broker  in  the 
City  of  London  within  the  statute  6  Ann.  c.  16, 
cannot  support  a  claim  against  his  employer  for 
commission  for  making  the  contract  for  the  purchase 
of  scrip  certificates  in  a  public  company,  yet  he  may 
recover  the  money  he  has  paid  to  complete  the  pur- 
chase,  though  he  has  paid  it  without  any  other 
requeit  than  that  implied  from  the  direction  to  pur- 
chase the  scrip,  and  the  usage  of  the  trade  that  the 
broker  who  purchases  such  scrip  pays  the  price — So 
held  by  the  Court  of  Exchequer  Chamber  (Oromp- 
Urn,  J,  dia$,).  Smith  v.  Lindo  (Ex.  Ch.),  27  Law 
J.  Rep.  (v.s.)  C.P.  385;  5  Com.  B.  Rep.  N.S.  587: 
aflfirming  the  decision  below,  27  Law  J.  Rep.  (n.s.) 
C.P.  196;  4  Com.  B.  Rep.  N.S.  395. 

The  plaintiflis,  stockbrokers  and  members  of  the 
Stock  Exchange,  were,  on  the  28th  of  August,  directed 
by  the  defendant,  for  whom  they  had  made  simihir 
purchases  before,  to  purchase  for  him,  upon  the 
Stock  Exchange,  shares  in  a  chartered  joint-stock 
bank.  The  plaintifis  accordingly,  on  the  same  day, 
contracted  with  R,  a  jobber  on  the  Stock  Exchange, 
for  the  purchase  of  the  shares  for  the  1 5th  of  Sep- 
tember, the  settling  day.  By  the  deed  of  settlement, 
recited  in  the  charter  of  the  bank,  diareholders  were 
empowered  to  sell  and  transfer  their  shares  with  the 
consent  of  the  directors;  and  it  was  provided  that, 
before  making  such  transfer,  notice  should  be  given 
by  the  transferror  or  the  traniieree  to  the  directors 
of  the  name  of  the  person  to  whom  the  transfer  vm 

Digest,  1855—60. 


proposed  to  be  made.  The  bank  stopped  payment 
on  the  Srd  of  September;  and  on  the  8th  the  defen- 
dant refused  to  have  the  shares  transferred  to  his 
name,  and  on  the  11th  gave  the  plaintiffii  notice  not 
to  pay  for  them.  On  the  15th  application  was  made 
to  the  bank,  on  behalf  of  the  proposed  transferors,  to 
prepare  transfers  of  their  shares  to  the  defendant, 
which  was  refused;  but  blank  printed  forms,  pre- 
viously issued  by  the  bank,  were  obtained  from 
brokers,  and  duly  executed  by  the  owners  of  the 
shares  to  the  defendant,  and  stamped,  and,  together 
with  certificates  of  the  shares,  were,  on  the  same 
day,  presented  by  R  to  the  plaintifis ;  and  they, 
according  to  the  practice  of  the  Stock  Exchange, 
were  thereupon  bound  to  pay  R  for  them.  The 
plaintiflTs  had  no  notice  of  the  refusal  of  the  bank  to 
grant  the  transfers,  and  it  was  no  part  of  their  duty 
to  complete  the  transfers,  or  to  see  to  their  registra- 
tion:— Held,  that  the  defendant  must  be  presumed 
to  have  given  the  plaintiffs  authority  to  purchase 
and  pay  for  the  shares  according  to  the  custom  of 
the  Stock  Exchange,  and  that  they  were  entitled  to 
recover  from  him  the  price  of  the  shares  which  they 
had  paid  R,  notwithstanding  the  stoppage  of  the 
bank  and  the  refusal  of  the  directors  to  consent  to 
the  transfers.  Taylor  v.  Stray,  26  Law  J.  Rep. 
(ns.)  C.P.  185;  2Com.  B.Rep.  N.S.  175:  affirmed 
in  error,  26  Law  J.  Rep.  (n.s.)  C.P.  287;  2  Com, 
K  Rep.  N.S.  175. 

An  advice-note  of  the  purchase  was  sent  by  the 
plaintiffs  to  the  defendant  as  follows:  *"  Bought  for 
(the  defendant),  for  the  15th  of  September,  twenty 
Royal  British  Bank  shares,  at  32,  of  Russell":^ 
Held,  that  the  words,  **  of  Russell,**  merely  denoted 
the  person  of  whom  the  shares  were  bought,  and  not 
the  owner  of  the  shares.     Ibid. 

The  defendants,  merchants  at  B,  who  had  before 
acted  as  brokers  for  the  plaintiffs  at  L,  proposed  to 
them  to  purchase  a  quantity  of  iron  belonging  to  a 
person  at  B,  for  whom  they  were  also  acting  as 
brokers.  In  the  proposal  they  specified  the  quality 
of  the  iron.  The  plaintiffs  asked  for  an  offer  of  coat 
and  freight  for  R.  The  defendants  replied,  stating 
the  price,  but  also  stating  their  inability  to  make  an 
offer  as  to  freight,  but  expressing  a  conviction  that 
they  should  shortly  be  able  to  find  a  ship.  Before 
the  plaintiffs  closed  with  the  offer,  the  defendants 
wrote  proposing  a  ship  for  the  conveyancre  of  the 
iron.  The  plaintiffs  accepted  the  purchase,  but 
objected  to  the  ship,  and  the  defendants,  as  the 
agents  for  both  parties,  entered  into  and  accepted 
the  contract  of  sale,  and  transmitted  the  same  to  the 
plaintiffs.  They  engaged  a  vessel  and  shipped  the 
iron,  which,  on  arriving  at  its  destination,  turned  out 
to  be  of  a  very  inferior  description,  and  the  plain- 
tiffs sustained  a  serious  loss  in  consequence.  The 
defendants  received  commisnon  ftom  the  seller  and 
also  from  the  captain  of  the  ship: — Held,  in  an 
action  against  the  defendants,  that  they  were  not 
liable  in  respect  of  the  loss  sustained  by  the  plain- 
tifFii,  for  that,  in  the  absence  of  any  usage  or  agree- 
ment that  they  should  inspect  the  iron  and  see  to 
its  quality,  they  were  not  bound  to  do  so.  Zuilchen' 
hart  V.  AUxmdeTy  29  Law  J.  Rep.  (n.s.)  Q.B. 
236. 

A  solicitor  acting  for  an  embryo  banking  company 
agreed  with  R  for  the  purchase  from  C  of  a  large 
building  and  adjoining  premises  suitable  for  the  codi« 
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puny;  R,  throDgh  the  BoIScitor,  induced  the  compnny 
to  purehaae  the  building  at  a  large  increased  price, 
which  was  divided  betweeti  R  and  the  Bolicitor.  The 
company  took  ponsession,  and  adapted  the  building 
to  the  purposes  of  a  bpnk,  and  obtained  a  trade 
reputation.  They  subsequently  discovered  the  cir^ 
cumstances  under  which  the  sale  of  the  building  had 
been  made  to  them ;  and,  upon  a  bill  by  the  com- 
pany stating  that  they  could  not  relinquish  the 
building,  and  that  the  adjoining  premises  would 
greatly  facilitate  their  business, — Held,  that  the  pur- 
chase by  the  solicitor  was  made  as  agent  and  for  the 
benefit  of  the  company;  that  the  company  was  enti- 
tled to  the  profits  made  by  the  solicitor;  and  that 
the  solicitor  was  a  trustee  fbr  the  company  of  the 
interest  taken  by  him  in  the  premises  adjoining  the 
building.  The  Bank  of  London  v.  Tyrrell,  28  Law 
J.  Rep.  (n.8.)  Chanc.  921;  27  Beav.  273. 

(i)  Mighi  to  Commutum. 

A  manufacturer  employed  a  commission-agent  to 
obtain  orders  for  him  on  the  terms  of  paying  com- 
mission **on  all  goods  bought"  by  persons  whose 
accounts  were  opened  through  the  agent: — Held, 
that  where  under  such  contract  an  order  for  goods 
which  the  manufacturer  had  acceptt^d  had  been 
obtained  fbr  him  through  the  agent,  the  latter  was 
entitled  to  his  commia^on,  although  the  manufac- 
turer had  been  afler wards  unnble  to  execute  the 
order,  and  had,  therefore,  derived  no  benefit  from  it. 
Locheood  y.  Levick,  29  Law  J.  Rep.  <n.8.)  C.P.  340; 
8  (  om.  B.  Rep.  N.b.  608. 

The  defendant  being  possessed  of  a  leasehold 
bouse,  and  likewise  of  certain  building-land  alno  held 
on  lease^  the  former  of  which  was  subject  to  an 
annual  rent  of  75  guineas,  and  the  Istter  to  a  rent 
of  50/.  and  nlso  to  a  covenant  to  Iny  out  a  certain 
Bum  in  building,. employed  the  plaintiff,  an  estate- 
agent,  to  dispose  of  the  whole  for  him,  upon  the 
terms  of  commission  mentioned  in  a  printed  paper, 
as  follows:  '*For  the  e«le  of  property  by  private 
contract, — on  the  first  lOU/.,  5/.  per  cent,  (and  in  no 
case  less  than  52.);  ft-nm  K'O/.  to  5,000/.,  2^^  per 
cent.;  from  5,000/  to  10,000/.,  1)/.  percent;  on  the 
0um  exceeding  10,000/.,  1/.  per  cent.  For  letting, 
or  disposal  of  the  leases  of,  estaten  or  houses, — unfur- 
nished, 6k  per  cent,  on  one  year's  rent,  and  5/.  per 
cent,  on  the  premium  or  sum  obtained  for  fixtures, 
fbmiture,  &c.;  on  leaise,  5/.  per  cent,  on  the  first 
year>  rent,  and  2\l.  per  ceiit.  on  the  second  year's 
rent,  and  5/.  per  cent,  on  premium  or  sum  obtained 
for  fixtures,  &c., — furnished,  5/.  per  cent,  on  the 
entire  rental  (not  exceeding  twelve  months),  but  in 
DO  case  (whether  furnished  or  unfurnished)  less 
than  1  guinea.  On  letting  building-land, — one  yearns 
Handing  ground-rent  For  lai^ge  estates,  one  half- 
year^  ground-rent*^  The  plaintiff  having  disposed 
of  the  premises  to  one  M  for  1,800/.,  the  two  leases 
were  anigned  to  M  subject  to  the  covpnsntd  for  pay- 
ment of  the  rents,  Ac: — Hdd,  by  Erie,  C.J.^  Wil- 
liamt,  J.  and  WiUes,  /.,  that  the  plnintiff  was  only 
entitled  to  a  commission  on  the  1,800/.  under  the 
first  branch  of  the  printed  scale,  viz.,  5/.  per  cent 
on  the  first  100/.,  and  24/.  per  cent,  upon  the  re- 
mainder. Held,  by  Bylet,  /.,  that  he  was  also 
entitled  to  a  commission  on  the  amount  of  the  yearly 
rent,  under  the  second  bnnch  of  the  sale.  Big^  t. 
Qnfrdm,  8  Oom.  B.  Rep.  N.S.  688. 


(c)  A  9  regardt  third  Penon$» 

[Lennard  t.  jeo^MWon,  5  E.  &  B.  125 ;  6  Law  J. 
Dig.  610.] 

Whether  an  agent  resident  in  England  who  con-* 
tracts  for  a  fbreign  principal  resident  abroad  is  per- 
sonally liable  on  the  contract,  is  in  all  cases  a  ques- 
tion of  fact  and  not  of  law,  to  be  determined  by 
reference  to  the  contract  and  the  surrounding  cir- 
cumstances. Oreen  v.  Kopke,  25  Law  J.  Rep.  (v.s.) 
C.P.  297;  18  Com.  B.  Rep.  549. 

K,  the  London  sgent  of  R,  a  foreigner  resident 
abroad,  contracted  expressly  "  as  agent  and  on  behalf 
ef  R,"  by  bought  and  sold  notes,  to  sell  to  the  plain- 
tiflT  tar,  to  be  shipped  from  a  fore%n  port: — Held, 
that  K  was  not  liable  on  the  contract.     Ibid. 

Quare — whether  evidence  was  admiasible  to  shew 
that  by  the  usage  of  the  Baltic  trade  an  agent  con- 
tracting uader  such  drcumstanoes  is  personally  liable. 
Ibid. 

A  party  who  makes  a  contract  as  agent  thereby 
warrants  that  he  has  authority  as  agent  to  make  the 
contract ;  and  if  he  baa  no  such  authority,  he  and 
his  executors  are  lisble  in  an  action  for  the  damages 
necenaril?  occasioned  by  a  breach  of  his  warranty, 
although  he  acted  bond  fide  under  a  mistaken  belitf 
that  he  had  authority  as  agent  to  make  the  contract. 
In  such  an  action, — Held,  by  Lord  Cfampbell,  CJ, 
and  Cnmfi^M,  J.  ( Wigktman,  J.  dulritamte),  that 
the  costs  of  an  unsuccessful  Chancery  suit  against 
the  alleged  principal  for  specific  performance  of  the 
contract,  instituted  in  reliance  upon  the  agentH 
representation  of  authority,  and  in  the  absence  of 
any  notice  to  the  contrary  fVom  the  agent,  may  be 
recovered  as  part  of  the  damages,  although  no  notice 
of  the  intention  to  mstitute  the  suit  was  given  to  the 
agent  CoUen  v.  Wright,  26  Law  J»  Rep.  (h.8.) 
an.  147;  7  E.  &  B.  801. 

The  defendant,  as  agent  of  R,  entered  into  a  oon- 
tmot  with  the  plamtiff  for  the  purchase  of  a  ship  at 
a  certain  price.  R,  not  having  given  the  defendant 
authority,  repudiated  the  contract,  and  the  plaintiff 
sold  the  ship  at  a  lowt-r  price.  Both  the  oontmct 
price  and  the  price  on  re-sale  were  the  fair  market 
value  of  the  ship : — Held,  that  the  plaintiff,  in  an 
action  against  the  defendant  for  m  breadi  of  his 
contract  that  he  had  authority  as  agent  of  R,  could 
recover  as  damages  the  difference  between  the  two 
prices.  Simons  v.  Patehet^  26  Law  J.  Rep.  (Ff.s.) 
Q.B.  195;  7  E.  &  B.  568. 

By  an  agreement  stated  to  be  between  the  defen- 
dants, shipowners,  of  Liverpool,  and  the  plaintiff,  of 
London,  on  behalf  of  the  (Seelong  and  Melbourne 
Railway  Company,  it  was  agreed  that  a  ship  of  the 
defendants  should  load  certain  goods  and  proceed  to 
Oeelong,  in  the  colony  of  Victoria,  and  there  deliver 
the  goods  alongside  the  pier  of  the  company;  the 
rates  of  freight  determined  by  the  partiea  to  the 
agreement,  one-third  to  be  paid  in  London,  and 
the  remainder  by  the  company  at  Geelong;  the 
goods  to  be  taken  on  board  at  Liverpool  at  the  ship's 
expense.  The  plaintiff  signed  the  agreement  in  bis 
own  name: — Held,  that  he  was  entitled  to  sue, 
and  liable  to  be  sued,  penonally,  on  the  contract 
Cooke  T.  WQion,  26  Law  J.  Rep.  (N.e.)  C.P.  15; 
1  Com.  B.  Rep.  N.S.  153. 

The  declaration  set  out  the  agreement,  and  averred 
tkat  the  goods  were  in  the  care  of  the  defendanla  for 
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the  purpose  of  being  taken  on  board,  and  by  tbeir 
neglect  some  of  the  goods  were  injured,  whilst  the 
same  were  so  being  taken  on  board: — Held,  that 
the  declaration  shewed  a  duty  on  the  part  of  the 
defendants  to  take  the  goods  safely  on  board,  and 
that  they  were  liable  to  Uie  pLiintifF.     Ibid. 

The  Court  will  take  judicial  notice  that  the  colony 
of  Victoria  is  abroad.     Ibid. 

A  person  who  hand  fid/t  but  without  authority 
pretends  to  act  as  agent  for  another,  and  makes  a 
contract  on  his  behalf  with  a  third  party,  impliedly 
warrants  tp  such  third  party  that  he  has  authority  to 
make  the  contract.  ColUn  ▼.  Wright,  (Ex,  Ch.), 
27  Law  J.  Rep.  (n.s.)  Q.B.  215;  8  B.  &  B.  647. 

Where  a  suit  in  Chancery  was  brought  by  such 
third  party  against  the  supposed  principal  to  enforce 
a  contract  made  by  the  alleged  agent,  and  the  latter 
after  notice  S4id  he  would  be  responsible  if  the 
suit  iailed  for  want  of  authority  to  contract,  never 
withdrew  the  assertion  that  he  was  authorized  to 
make  the  contract,  and  the  bill  was  dismissed  on  the 
ground  of  such  want  of  authority,  it  was  held,  that 
the  third  party  might  in  an  action  against  the  agent 
on  the  implied  warranty  of  authority  recover  as 
damages  his  costs  of  the  Chancery  suit.    Ibid. 

Declaration  for  money  had  and  received.  Plea — 
that  the  defendants,  at  the  request  of  the  plaintiffs, 
dealt  with  F  as  principal  in  the  transaction  in  respect 
of  which  the  money  was  received  by  the  defendants; 
that  the  plaintiflBi,  at  the  time  of  making  the  request, 
further  authorized  the  defendants  to  receive  any 
money  resulting  from  the  said  transaction  on  account 
of  and  as  the  money  of  F;  that  the  money  pleaded 
to  being  the  money  resulting  from  the  said  transaction 
was  afterwards,  in  pursuance  of  the  said  request  and 
authority,  received  by  the  defendants  in  respect  of 
the  said  transaction,  and  as  the  money  of  F.  Aver- 
ment, that  upon  faith  of  the  said  request  and  autho- 
rity the  defendants  afterwards  gave  credit  to  F  in 
respect  of  divers  other  transactions,  and  allowed  F 
to  incur  debts  to  them  which  are  still  due;  and  that 
before  and  at  the  time  the  money  was  so  received  by 
the  defendants  as  the  money  of  F,  F  was  and  still  is 
indebted  in  respect  of  the  divers  debts  hereinbefore 
mentioned  in  an  amount  equal  to  the  plaintiffs* 
daim,  which  amount  the  defendants  are  willing  to 
set  oflT: — Held,  on  demurrer,  a  bnd  plea.  Ferand 
T.  BUchofftkeim,  27  Law  J.  Rep.  (n.s.)  C.P.  302; 
i  Com.  B.  Rep.  N.S.  710. 

(D)  Power  and  Authority  of  thv  Aoint. 

If  a  creditor  employs  an  agent  to  receive  money 
of  a  debtor,  and  the  agent,  instead  of  receiving  money, 
writes  off  a  debt  due  from  himself  to  the  debtor,  the 
latter  is  not  thereby  disiharged.  Therefore,  where 
C,  who  was  employed  by  the  plaintiff  to  receive 
payment  of  a  debt  from  the  defendant,  accepted  as 
payment  a  cheque  of  his  own,  which  the  defendant 
had  previously  cashed  for  his  accommodation, — 
Held,  that  as  the  plaintiff  had  not  ratified  C^s  act, 
the  defendant  was  not  discharged.  Underwood  v. 
NUMU,  25  Law  J.  Rep.  (m.s,)  C.P.  79;  17  Com. 
B.  Rep.  23d. 

The  defendant  owned  a  jeweller^s  shop  at  Lewes, 
living  himself  in  London  and  visiting  the  shop 
monthly.  The  shop  was  managed  by  a  shopman,  H, 
irom  whom  the  plaintiff  had  for  some  years  received 
iird«n  at  I^wes*  in  the  defendant's  name,  for  goods, 


which  were  sent  to  the  shop  and  afterwards  pud  fat 
by  the  defendant  H  absconded,  and  came  to  London, 
and  ordered  jewellery  there  of  the  plainfifF  in  the 
defendant's  name,  which  he  carried  away  with  him : 
— Held,  that  the  previous  course  of  dealing  justified 
the  plaintiff  in  assuming  that  H  had  general  autho- 
rity to  order  goods  for  the  shop  on  the  defendantis 
credit,  and  that  the  defendant  was  therefore  liable 
for  the  goods  obtained  by  H  in  London.  Summen 
V.  Solomon,  26  Law  J.  Rep.  (h.s.)  Q.B.  801;  7  fi. 
&  B.  879. 

A,  the  defendant,  resident  at  Liverpool,  and  the 
agent  of  a  foreign  merchant,  was  instructed  by  his 
principal  to  effect  a  policy  on  a  cargo,  and  thinking 
that  he  could  effect  it  on  better  terms  in  London 
than  at  Liverpool,  wrote  to  L  there,  instructing  him 
to  get  the  policy.  L  obtained  a  policy  in  bis  own 
name  through  his  broker  N.  An  average  loss  oc- 
curred, and  the  money  which  became  due  upon  the 
policy  was  paid  to  N,  who  claiqied  to  retain  it  upon 
a  lien  for  premiums  on  other  policies  unpaid  by  L. 
The  merchant  then  sued  the  defendant  for  negli- 
gence : — Held,  that  it  was  a  material  question  whe- 
ther L  shewed  his  letter  of  instructions  to  N,  as  in 
that  case,  assuming  that  the  defendant  had  com- 
mitted a  breach  of  duty,  he  would  still  not  be  liable 
for  the  whole  amount  due  on  the  policy,  though  he 
might  be  for  nominal  damages.  QucBre — whether 
the  defendant  did  violate  his  duty  by  emplojung  L. 
Cahill  V.  Damonj  26  Law  J.  Rep.  (bi.s.)  C.P.  258; 
3  Com.  B.  Rep.  N.S.  106. 

In  an  action  for  goods  sold,  a  letter  f^om  the 
defendants*  broker  announcing  to  his  principals  a 
purchase  on  their  account,  on  certain  terras  stated, 
was  held  to  be  evidence  of  a  precedent  authority  to 
purchase,  not  merely  on  precisely  the  terms  stated, 
but  upon  terms  not  unusual  nor  unreasonable,  and 
in  substance  the  same  :  and  held,  also,  that  the 
sellers*  right  to  resort  to  the  undii^closed  principals 
on  a  contract  made  by  the  broker  in  his  own  name, 
was  not  affected  by  their  delaying  to  do  so  until 
parties  to  whom  the  broker  had  re-sold  had  become 
insolvent;  the  defendants,  the  original  purchasers, 
not  having  paid  the  brokers  in  the  mean  time,  nor 
otherwise  altered  their  position.  Campbell  v.  Hicki, 
28  Law  J.  Rep.  (h.s.)  Exch.  70. 

A,  upon  going  abroad  in  1841,  gave  to  B  in  this 
country  a  power  of  attorney,  empowering  B  to  act  in 
and  conduct  and  manage  all  his  affaiia  in  the  United 
Kingdom  of  Great  Britain  and  Ireland  during  his 
absence,  and  to  receive  and  recover  debts,  to  settle 
accounts,  to  recover  money  due  on  security,  to  com- 
pound debts,  to  enter  and  repair  his  messuages  and 
hereditaments,  to  receive  his  rents,  and  to  sell  and 
exch-inge  his  real  estate,  **  and  for  all  or  any  of  the 
purposes  aforesaid,  generally  to  do  all  and  every  or 
any  other  acts,  deeds,  matters  or  things  whatsoever 
in  or  about  the  estates,  property  and  affairs  of  him, 
the  said  A,  as  amply  and  effectually  as  A  could  do 
or  have  done**:  A  thereby  ratifying  and  confirming, 
and  agreeing  to  ratify  and  confirm  whatsoever  B 
should  do  or  cause  to  be  done.    In  1848  B  wrote  to 

A,  who  was  in  want  of  money,  suggesting  that  he 
should  raise  money  upon  a  policy  belonging  to  A  in 
his  (\Vf)  possession,  instead  of  selling  it.     In  1849, 

B,  in  the  name  of  A,  but  unknown  to  him,  borrowed 
a  sum  of  money  of  C  upon  the  security  of  the  above 
policy,  whic.h  was  at  the  same  time  deposited  with 


524 


PRFNCIPAL  AND  A  GENT- PRINCIPAL  AND  SURETY. 


C.  In  1850  A  wrote  to  B  directing  money  to  be 
raised  upon  the  same  policy.  Other  letters  were 
also  written  by  A  to  B,  urging  B  to  borrow  money 
upon  the  security  of  the  policy.  B  misappropriated 
the  money  received  by  him  from  C  in  1849.  Upon 
a  bill  by  A,  alleging  that  he  did  not  authorize  the 
loan  by  C,  and  that  he  had  not  received  any  portion 
of  the  money  thereby  raised,  and  praying  for  a 
declaration  that  he  was  not  liable  for  its  repayment, 
— Held,  first,  that  although  upon  the  construction  of 
the  power  of  attorney  per  Sf,  B  might  not  have  been 
authorized  to  borrow  money  on  A's  behalf,  yet,  that 
upon  the  construction  of  the  power,  coupled  with  the 
correspondence,  B  was  authorized  to  do  so;  and, 
secondly,  that  the  advance  by  C  to  B  was  a  sufficient 
payment  to  A:  and,  upon  appeal,  this  decision  was 
affirmed.  Perry  v.  ffoll,  29  Law  J.  Rep.  (H.s.) 
Chanc.  677;  2  Oiff.  188;  2  De  Gez,  F.  &  J.  88. 

A  power  of  attorney,  followed  by  general  words, 
Is  not  to  be  extended  beyond  what  is  necessary  for 
doing  the  particular  act  for  which  the  power  is  given. 
Ibid. 

A  steward  has  no  general  authority  to  enter  into 
contracts  for  granting  leases  of  fiirms  for  a  term  of 
years;  and,  therefore,  where  a  steward  and  land 
agent  whose  powers  were  specially  limited  had  in 
the  name  of  the  owner  entered  into  a  written  agree- 
ment with  a  former  to  grant  him  a  lease  for  twelve 
years,*but  without  communicating  to  him  the  fact 
that  his  power  was  specially  limited,  it  was  held  that 
the  agreement  did  not  bind  the  owner.  CoUen  ▼. 
Cfardner,  21  Beav.  540. 

Where  a  general  authority  is  given  to  an  agent, 
this  implies  a  right  to  do  all  subordinate  acts  inci- 
dent to  and  necessary  for  the  execution  of  that  autho- 
rity; and  if  notice  be  not  given  that  the  authority  is 
specially  limited,  the  principal  is  barred.     Ibid. 

Though  an  agent  cannot  delegate  his  authority, 
yet  there  are  many  acts  which  he  must  necessarily 
do  through  the  agency  of  other  persons,  and  which 
are  valid  when  so  done.  A  proposal  for  a  life  policy 
was  accepted,  on  behalf  of  a  London  assurance  com- 
pany by  their  agent  in  Australia,  who  acted  in  the 
transaction  through  the  medium  of  a  sub-sgent,  and 
the  premium  was  paid.  It  was  held  binding  on  the 
company  though  the  agent  had  no  authority  to  ap- 
point a  sub-agent,  and  althoofjh  there  were  some 
informalities,  but  of  form  only.  RottUer  v.  ihe  Trafal' 
gar  Life  Auw.  Auoc.,  27  Beav.  877. 

The  ordinary  import  of  language  of  a  letter  giving 
full  authority  to  deal  with  the  property  of  another 
ought  not  to  be  cut  down  or  restricted  by  merely 
ambiguous  or  uncertain  expressions  in  other  parts  of 
the  document.  Where,  therefore,  a  foreign  merchant 
wrote  to  his  English  correspondent  directing  the 
latter  to  consider  any  consignment  from  him  as  the 
property  of  his  son,  who  was  residing  in  England,  so 
that  the  son  might  place  and  dispose  of  his  father^ 
money  as  if  it  was  the  son^  own  property,  and  stat- 
ing that  as  the  son  informed  the  father  of  everything 
the  consignor  would  not  continue  writing,  but  that 
whatever  the  son  said  for  him  was  to  be  the  same  as 
if  he  had  said  it  himself,  and  must  guide  the  consig- 
nee,— Held,  first,  that  the  son  was  thus  constituted 
not  merely  an  agent,  but  with  full  powers  to  act  for 
his  father,  but  that  the  consignee  was  justified  in 
setting  off  with  the  son^s  concurrence  a  debt  due  to 
the  father  against  one  due  from  the  son.    Secondly, 


that  although  on  one  or  two  occasions  the  consiignee 
had  required  a  written  authority  from  the  son  beifbre 
so  acting,  neither  the  circumstance  nor  the  terms  of 
the  letters  rendered  any  writing  necessary,  but  that  a 
verbal  direction  or  subsequent  adoption  by  the  son 
was  sufficient.  Thirdly,  that  the  incumbrance  of  the 
consignee*s  firm  having  been  changed  by  the  death  of 
a  member  of  it  subsequently  to  the  date  of  the  letters, 
made  no  difference  in  these  respects,  the  letters  having 
imposed  a  duty  on  the  consignee's  bouse  which  con- 
tinued so  long  as  the  relation  between  the  plaintiff 
and  it,  however  it  might  be  composed.  Parienile  v. 
Lubbock,  8  De  Qex,  M.  &  G.  5. 


PRINCIPAL  AND  SURETY. 

[A  surety  who  discharges  the  liability  entitled  to 
assignment  of  securities  held  by  the  creditors  by 
19  &  20  Vict.  c.  97.  s.  5.] 

[See  Bills  of  Exchangb  and  Pbohissoet  Nona 

(A)  (c).— BOKD.] 

(A)  Rights  or  Suretyship. 

h\)  Indemnity  of  Surety  by  his  Principal. 

(C)  Discharge  of  Surety. 
(a)  By  Payment, 

{ b)  By  Change  in  Dutie$  or  TewwrtafOftit, 
(c)  By  giving  Time  to  the  Ddftor, 
{d )  By  Compromiae  ynth  (Ke  Debtor, 
(e)  In  other  Cotes, 

(D)  Contribution. 


(A)  Rights  of  Suretyship. 

The  plaintiffs  lent  money  to  A  B  on  the  security 
of  A  B*s  furniture  and  of  the  joint  and  several  pro- 
missory note  of  A  B  and  the  defendant  as  his  surety, 
which  note  the  plaintiffs  took  on  the  terms  of  the 
defendant  being  such  surety: — Held,  that  though 
the  character  of  the  defendant  as  surety  did  not 
appear  on  the  face  of  the  instrument,  yet  the  defen- 
dant  might  give  evidence  of  his  being  such  surety, 
and  set  the  same  up,  together  with  a  loss  occasioned 
by  the  plaintiffs*  misconduct  in  realizing  the  value 
of  the  furniture,  as  an  equitable  defence  to  an  action 
on  the  note.  The  Mutual  Loan  Fund  Asfoe,  v. 
Stuilow,  28  Law  J.  Rep.  (n.s.)  G.P.  108;  5  Com. 
B.  Rep.  N.S.  449. 

Messrs.  Reid  &  Co.,  brewers,  lent  a  sum  of  money 
to  their  tenant,  and  took  as  security  two  promissory 
notes,  in  one  of  which  the  plaintiff  joined  as  surety. 
At  the  time  the  plaintiff  became  surety  he  was  aware 
that  the  brewers  were  to  take  a  further  security  for 
their  debt  upon  the  furniture  and  a  pension  of  their 
tenant.  The  rent  of  the  tenant  fell  into  arrear,  the 
brewers  distrained,  but  they  afterwards  took  the  fur- 
niture mortgaged  at  a  valuation  in  satisfisction  of 
their  rent;  they  then  sued  the  surety  for  the  sum 
secured  on  the  promissory  note  and  interest.  Upon 
a  bill  by  the  surety, — Held,  (affirming  a  decree  of 
the  Master  of  the  Rolls),  that  the  brewers  could  not 
appropriate  the  mortgaged  property  to  the  payment 
of  any  debt  but  that  for  which  it  was  a  security,  and 
an  account  was  directed  and  a  set-off  of  one-half  of 
what  had  been  received  by  the  brewers  for  the  furni- 
ture and  pension  ag^nst  their  claim  upon  the  surety* 


PRINCIPAL  AND  SURETY;  (A)  Rwhts  of  Surettbhxp. 


525 


Pearl  v.  Dtaeim,  26  Law  J.  Rep.  (if.8.)  Chanc.  761 ; 

I  De  Gex  &  J.  461;  24  Beav.  136. 

.  J  H  T  was  sued  at  law  on  a  promissory  note,  in 
which  he  had  joined  as  suretj  for  J  B,  and  he 
pleaded  an  equitable  plea.  Issue  was  joined,  and 
the  action  was  tried  on  the  29th  of  May,  and  a 
yerdict  found  against  J  H  T.  On  the  6th  of  June, 
before  judgment  was  signed,  J  H  T  filed  a  bill  in  the 
Court  of  Chancery  to  restrain  further  proceedings  in 
the  action,  tha  same  equitable  grounds  being  taken 
as  in  the  defence  to  the  action.  On  the  12th  of 
June  he  moved  for  an  injunction,  which  was  refused. 
On  the  15th  the  plaintiff  in  the  action  signed  judg- 
ment^ and  thereupon  J  H  T  gave  notice  of  app^ 
fi'om  the  decision  refusing  the  injunction: — Held, 
that  be  was  too  late,  and  that  by  his  equitable  plea 
he  had  elected  to  defend  himself  at  law,  and  his 
appeal  must  be  dismitised,  with  costs.  Terrell  y. 
I/iggs,  26  Law  J.  Rep.  {n.8.)  Chanc.  887 ;  1  De  Gex 

II  J.  888. 

B  B  was  entitled  as  heiratplaw  to  shares  in  the 
estate  of  S  B,  under  administration  in  this  court. 
He  also  became  entitled,  by  purchase,  from  parties 
interested,  to  other  shares.  He  was  appointed 
receiver  of  the  rents,  and  gave  the  usual  security. 
B  B  became  a  de&ulter,  and  bis  sureties  were 
compelled  to  pay  the  full  amount  of  thdr  recog- 
nizances, which  was  not  sufficient  to  satisfy  the  defi- 
ciency. One  of  the  Vice  Chancellors  decided  that, 
inasmuch  aa  the  parties  to  the  suit  other  than 
B  B  were  entitled  to  say  that  B  B  should  take 
nothing  until  they  were  paid  in  full  their  shares,  and 
as  the  money  paid  in  by  the  sureties  was  applicable 
to  make  good  those  shares  as  far  as  it  would  go,  the 
sureties  had  an  equity  to  be  re-couped  all  they  had 
paid  out  of  the  shares  of  B  B  after  these  shares  had 
made  good  all  that  remained  due  to  the  other  parties 
after  exhausting  the  money  paid  in  by  the  sureties. 
B  B  had  executed  a  mortgage  to  the  sureties  of  all 
his  shares  as  heir-at-law,  but  **  not  the  shares  he  hnd 
purchased."  He  became  bankrupt,  and  his  assig- 
nees sold  these  shares,  and  the  Vice  Chancellor 
decided  that  the  purchaser  from  the  assignees  could 
not  stand  in  a  better  position  than  the  assignees, 
who  took  only  subject  to  the  same  equity  as  B  B : — 
Held,  on  appeal,  that  the  decision  was  correct,  the 
mortgage  making  no  difference  in  the  rights  of  the 
sureties.  Brandon  y.  Brandon^  28  Law  J.  Rep. 
<N.8.)  Chanc.  147;  8  De  Gex  &  J.  524. 

The  plaintiff  accepted  a  bill  for  the  accommoda- 
tion of  R.  R  afterwards  compounded  with  his  credi- 
tors, who  executed  a  release  in  which  the  holder  of 
the  bill  concurred,  under  a  secret  understanding  be- 
tween him,  the  plaintiff,  and  R  that  his  rights  against 
the  plaintiff  should  not  be  prejudiced.  R  died,  ap- 
pointing the  plaintiff  his  executor.  The  plaintiff  at 
the  request  of  R*s  widow  renounced  probate  and 
allowed  the  widow  to  take  out  administration,  in 
consideration  of  which  Mrs.  R  and  her  brother  gaye 
him  a  memorandum,  undertaking  to  indemnify  him 
against  all  his  liabilities  aa  surety  for  R  on  seyeral 
instruments  and  under  the  accommodation  bill,  but 
not  beyond  the  amount  of  the  assets.  The  holder 
of  the  bill  pressed  the  plaintiff  for  payment,  the 
plaintiff  paid  him  and  filed  his  bill  against  Mrs.  R 
and  her  brother  for  indemnity  out  of  the  assets: 
— Held,  that,  however  the  case  might  haye  stood 
•part  firom  the  memorandum,  Mrs.  R  had  thereby 


estopped  herself  from  treating  the  plaintiff's  pay* 
ment  to  the  bill-holder  as  yoluntary  and  not  made 
in  satisfaction  of  a  I^al  liability,  and  that  she  had, 
therefore,  no  defence  to  the  suit ;  and  that  although 
the  demand  against  her  brother  might  be  of  a  legal 
and  not  of  an  equitable  nature,  yet  as  he  was  surety 
in  respect  of  a  demand  which  as  against  his  principal 
was  the  proper  subject  of  a  suit  in  equity,  he  was 
properly  made  a  party  to  the  suit.  A  thins  v.  BetfeU, 
1  De  Gex,  F.  A;  J.  860. 

Notice  to  a  creditor  when  his  debt  is  contraeted 
that  the  relation  of  principal  and  surety  exists  be* 
tween  his  co-debtors  is  sufficient  to  affect  him  with 
the  consequences  of  that  relation  to  the  creditor, 
without  any  further  acceptance  of  it  on  his  part.  But 
it  is  not  a  consequence  of  that  relation  that  the  credi- 
tor, without  any  inquiry  on  the  part  of  the  surety, 
should  acquaint  him  with  every  circumstance  afiect- 
ing  the  credit  of  the  debtor,  or  of  any  matter  uncon* 
nected  with  the  transaction  in  which  he  is  about  to 
engage  which  may  render  it  hazardous,  the  princi- 
ples (applicable  to  insurances  not  applying  to  such 
a  case.  Wythere  y.  Labouchere,  8  De  Gex  &  J. 
695. 

A  customer,  being  desirous  of  obtaining  an  advance 
from  his  bankers  on  the  credit  of  a  surety,  employs 
solicitors  for  that  purpose  who  are  also  the  ordinary 
solicitors  of  the  bankers,  but  are  not  employed  by 
them  in  the  transaction  in  question.  The  solicitors, 
however,  give  information  to  the  Imnkers  as  to  the 
sufficiency  of  the  surety,  and  debit  them  with  the 
costs  of  preparing  the  instrument  of  suretyship  :— 
Held,  that  they  could  not  be  regarded  as  having 
acted  for  the  bankers  from  the  beginning,  so  as  to 
affect  the  bankers  with  notice  of  any  concealment  or 
misrepresentation  on  the  part  of  the  customer  towards 
the  surety.     Ibid. 

Repayment  of  a  sum  given  by  bankers  to  a  cus- 
tomer for  the  purpose  of  constituting  a  parliamentary 
qualification  on  an  understanding  that  it  was  to 
be  returned, — Held,  not  a  payment  on  his  general 
account  so  as  to  discharge  a  surety.    Ibid. 

A  creditor  holding  a  mortgage  for  a  guaranteed 
debt,  is  bound  to  hold  it  for  the  benefit  of  the  society 
to  enable  him  on  paying  the  debt  to  take  the  security 
in  its  original  condition  unimpaired.  Pledge  y.  Bati, 
Johns.  663. 

Therefore,  where  a  creditor  held  a  mortgage  fbr  a 
debt  for  which  the  plaintiff  was  surety,  and  after  the 
bankruptcy  of  the  principal  debtor  without  notice  to 
the  surety  released  the  assignees  and  the  bankrupt's 
estate  in  consideration  of  the  conveyance  to  him  of 
the  equity  of  redemption, — Held,  that  the  surety 
was  discharged,  and  that  it  was  not  enough  for  the 
creditor  to  allow  in  account  the  dividends  released 
and  to  give  a  new  chaige  on  the  mortgaged  pre- 
mises.    Ibid. 

In  order  to  entitle  a  surety  to  relief  on  the  ground 
of  misrepresentation  or  concealment  at  the  time  of 
the  contract  he  must  make  out  a  case  amounting  to 
fraud.     Ibid. 

The  rights  of  a  surety  with  respect  to  seoorities 
extend  to  securities  taken  after  the  contract  of  safety- 
ship.     Ibid. 

A  surety  for  a  mortgagor,  who  pays  part  of  the 
mortgage,  is  entitled  as  against  the  mortgagor  to  a 
chaige  on  the  estate.  CfedgeY.  Maieon,  25 Beav.  810. 

A  surety  who  covenants  fbr  payment  of  the  mort* 


628 


PRINCIPAL  AND  SURBTY;  (C)  Duchami  or  Smmt. 


fAge-moneT  k  not  a  neeewiry  iptaij  to  a  foneUnara 
■ait,  if  he  haa  paid  nothing.    Ibid. 

(B)   iKDBMiriTT  or  SUBSTY  BT  HU  PBISOIPAL. 

D  M  being  appointed  tnasurer  to  a  corporation  in 
1841,  A,  B,  and  C  became  his  sureties  to  the  extent 
of  2,0002.  D  M  opened  a  banking  account,  in  which 
he  was  described  as  treasurer;  but  this  designatioB 
was  added  without  his  authority,  and  was  afterwards 
struck  out.  It  was  understood  between  D  M  and 
the  corporation  that  be  should  alwajs  have  a  consi- 
derable balance  in  his  hands,  of  which  he  might 
make  interest  for  his  own  profit  In  August  18-48 
D  M  drew  out  2,800/.  from  his  hanking  account,  and 
placed  the  same  in  another  bank  in  the  name  of  his 
eon,  a  minor.  In  the  same  month,  D  M  obtained 
his  son's  indorsement  of  a  receipt,  and  withdrew  the 
^  2,3002.  from  his  name  and  placed  it  in  that  of  his 
daughter,  who  was  of  age.  On  the  29th  of  September 
1848,  A  received  notice  of  D  M  being  a  defaulter  in 
his  accounts  with  the  corporation.  A  called  upon 
D  M  and  required  an  explanation  and  indemnity. 
P  M  then  gave  to  A  the  deposit  receipt  for  2,300^, 
upon  which,  it  being  signed  by  the  daughter,  A  re- 
ceived that  sum  from  the  bank.  In  a  suit  by  the 
corporation  against  D  M  and  his  sureties,  it  was  held, 
that  there  was  sufficient  evidence  to  shew  that  the 
2,3002.  WRS  part  of  the  corporation  monies,  and  that  A 
ought  to  have  made  further  inquiry,  and  theiefore 
that  the  sum  roust  be  restored  to  the  corporation. 
The  Mayor  and  Corporation  of  Berwick  v.  Murray, 
26  Law  J.  Rep.  (9.S.)  Chanc.  201;  7  DeGex,  M.  & 
G.  497. 

B  died  during  the  progress  of  the  suit,  and  after  a 
sum  of  money  had  been  paid  into  court,  and  the  legal 
liability  of  the  sureties  had  been  settled;  and  it  was 
held,  that  the  representatives  of  B  most  be  brought 
before  the  Court  in  the  suit.    Ibid. 

(C)  DlSCHABOl  or  SUBBTT. 

(a)  By  Payment, 

The  defendant  became  surety  to  the  guardians  of 
a  poor-law  union  by  a  bond,  conditioned  that  the 
trensurer  should  discharge  the  duties  of  his  office 
by  receiving  all  monies  tendered  to  be  paid  to  the 
board  of  guardians,  by  paying  out  of  the  monies  in 
his  hands  of  the  guardians  all  orders  drawn  on 
him  on  their  behalf,  and  that  he  should  pay  over  all 
balances  and  monies  belonging  to  the  union.  The 
treasurer,  who  was  a  oomndealer,  was  in  the  habit 
of  receiving  from  the  overseers  of  the  parishes  of  the 
union,  who  werefiinners,  payment  of  the  poor>rates 
collected  by  them  in  the  following  manner:  they 
sent  com  to  him  for  sale,  and  he,  after  debiting  him- 
self with  the  amount  so  received,  debited  them  in 
his  trade  account  with  the  amount  of  the  poor-rate, 
and  credited  them  in  his  accounts  with  the  guardians 
for  the  like  amount  as  paid  to  him.  He  settled  with 
them  from  time  to  time,  paying  or  receiving  the 
balance.  His  accounts  were  audited  half-yearly, 
and  the  credit  in  eom  was  allowed  by  the  auditors 
as  payment  in  money.  At  the  last  audit,  the  auditors 
found  2392.  1«.  7(2.  due  from  him  to  the  guardians: 
-^Held,  that  the  surety  was  liable  to  make  good  this 
balance,  sinee,  as  between  the  overseers  and  the  trea- 
surer the  transactions  respecting  the  corn  amounted 
to  payment  in  money.    Th4  Guardiam  ^  the  Poor 


oftks  BeVbfd  Uwm  ▼.  PmlUion  (Ex.  Cb.),  26  Lav 
J.  Rep.  (a.s.)  Exch.  115:  nous.  PatHmm  t.  the 
(hMrdiamofthePoorttftke  B^wd  £Um,  I  Hurl, 
ft  N.  623w 

The  treasurer  of  a  pQo^law  board  entered,  aloQg 
with  sureties,  into  a  bond,  with  a  condition  that  he 
should  honestly,  diligently  and  fiiithfuliy  perform 
the  duties  of  his  office,  one  of  which  was  to  pay 
orders  for  money  which  should  be  drawn  upon  him 
by  the  guardians.  He  was  a  banker  isaniog  his  own 
notes.  On  Friday  he  paid  orders  drawn  upon  him 
by  the  guardians,  partly  in  cash  and  partly  in  his 
own  notes;  and  again  on  Monday  forenoon  paid 
similar  orders  in  a  similar  way,  and  also  gave^  in 
exchange  for  their  order  in  £svour  of  persons  ia 
London,  a  eommon  banker's  draft  upon  London, 
afterwards  dishonoured.  The  bank  stopped  pay- 
ment on  Monday  afternoon : — Held,  that  the  sureties 
were  discharged,  because,  as  to  the  notea  given  on 
Friday,  the  guardians,  having  kept  them  during 
Saturday,  conclusively  elected  to  treat  the  orders  as 
paid ;  as  to  all  the  notes  the  guardians,  who  were 
entitled  to  receive  cash,  thought  fit  to  receive  the 
notes ;  and  as  to  the  banker's  draft  upon  London, 
the  guardians  received  it  for  their  own  convenience^ 
The  Guardians  of  the  Poor  of  the  LiekfiM  Uw/m 
V.  Qrtene,  26  Law  J.  Rep.  (n.s.)  Each.  140;  1 
Hurl.  &  N.  884. 

The  defendants  signed  a  note  jointly  and  sevemlly 
with  one  G  B,  the  elder,  as  security  for  his  account 
with  the  plaintiffs  as  his  bankers.  They  were  aware 
that  C  B,  the  elder,  a  maltster,  paid  in  to  his  account 
sums  received  by  him  from  his  son,  who  was  ia 
business  as  a  miUer,  and  paid  his  son  such  sums  as 
he  required ;  but  the  cheques  were  drawn  and  the 
accounts  kept  in  the  name  of  the  father,  and  it  did 
not  appear  that  he  and  his  son  were  partners.  After- 
wards, a  balance  being  due  from  the  frtther,  the 
fkther,  in  the  son*s  presence,  agreed  with  the  plainti fft 
that  in  future  the  cheques  should  be  drawn  and  the 
accounts  kept  in  the  name  of  *'C  B  &  Son";  and 
this  was  done,  but  nothing  was  said  to  the  mm  as  to 
the  transfer  to  the  new  account  of  the  old  balance 
due  to  the  plaintiffs  from  G  B,  the  elder,  and  no 
balance  was  struck  on  the  plaintiflb'  books ;  it  was 
simply  carried  on  to  the  new  accounts,  with  the 
account  of  tlie  credit  on  the  other  side,  and  the  pass- 
book was  unaltered.  Afterwards,  a  larger  amount 
than  the  amount  of  the  old  balance  was  paid  in 
generally  to  the  new  account,  but  G  B  A  Son  then 
fiiiled,  there  being  then  a  balance  against  them  ex- 
ceeding the  amount  of  the  note.  In  an  action 
against  the  sureties,  the  Judge  having  left  it  to  the 
jury  whether  the  arrangement  really  was  made  as 
appeared  in  the  books,  and  they  having  found  for 
the  plaintiffs,  the  Gourt  refused  to  set  aside  the  ver- 
dict as  against  the  weight  of  evidence,  and  held  that 
there  was  no  evidence  for  the  jury  that  the  old 
account  was  transferred  to  the  &ther  and  son,  so 
that  the  defendant  was  not  dischaiged.  AUaway  v. 
Harrie;  the  Same  v.  JRoberta,  29  Law  J.  Rep.  (n.6.) 
Exch.  214. 

(5)  By  Change  in  Duties  or  Tenure  of  Office, 

The  condition  o(  a  bond  recited  that  G  had  been 
appointed  bailiff  of  a  county  court  under  the  9  &  10 
Vict  c.  95,  and  stipulated  for  the  proper  execution 
by  G  of  ail  warrants,  &c.  issued  out  of  the  mid  court 
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io  the  high  HaitifF,  and  leaking  trae  returns  thereof 
according  to  the  rules  regulating  the  practice  of  the 
laid  Court,  and  for  his  due  performance  of  the  office 
of  bailiff, and  for  his  not  taking  any  fees  except  those 
specified  in  that  act.  After  this  bond,  and  before 
any  breach  occurred,  statutes  were  passed  increasing 
the  jurisdiction  of  the  county  court  in  point  of 
amount,  giving  !t  jurisdiction  in  matters  of  insolvency 
and  oTer  absconding  debtors,  and  enabling  any  one 
of  the  bailiilk  authorized  by  the  Judge  to  sell  goods 
seized  in  execution  without  the  intervention  of  a 
sworn  broker: — Held,  that  by  these  statutes  the 
duties  and  liabilities  of  the  office  were  essentially 
changed,  and  the  risk  of  the  sureties  increased ;  and 
that  consequently  they  were  discharged^  notwith- 
standing that  the  breach  of  duty  relied  upon  arose 
entirely  out  of  the  original  duties  of  the  office. 
Pybu$  y.  6V66,  26  Law  J.  Rep.  (n.s.)  Q.B.  41; 
6  E.  &  B.  902. 

The  5  ft  6  Will.  4.  c.  76.  s.  58.  requires  the  trea- 
surer of  a  borough  to  be  appointed  by  the  council  in 
•very  year.  By  the  6  &  7  Vict.  c.  89.  s.  6.  the 
council  of  every  borough  are,  on  the  9th  of  Novem- 
her  1843,  to  appoint  a  treasurer,  who  is  thenoeibrth 
to  hold  his  office  during  the  pleasure  cf  the  council. 
The  condition  of  a  bond,  dated  the  8th  of  October 
1889,  after  reciting  that  P  had  been  appointed  trea- 
surer of  the  borough  of  D,  under  the  5  &  6  Will.  4. 
c.  76,  was,  that  P  should  at  all  times  account  for 
and  apply  all  monies,  ftc.  in  his  hands  as  treasurar 
(whether  by  virtue  of  his  present  or  any  subsequent 
appointment  to  the  said  office),  according  to  the 
direction  and  intent  of  the  said  statute,  and  in  every 
other  respect  act  in  conformance  with  the  ssme  *^  and 
all  other  laws  and  regulations  now  or  hereafter  to  be 
in  force  touching  the  said  office  of  treasurer,  or  the 
person  or  persons  performing  or  liable  to  perform 
the  duties  thereof*^ — Held,  that  under  this  bond 
the  sureties  were  liable  for  a  breach  of  duty  by  P  as 
treasurer,  under  an  appointment  during  pleasure,  by 
virtue  of  the  6  ft  7  Vict.  o.  89.  The  Mayor,  Alder- 
men and  BwgesHt  of  CUfUm  Dartmouth  ffardnett 
▼.  SiUy,  26  Law  J.  Rep.  (n.s.)  Q  B.  99 ;  7  £.  ft 
B.  97. 

The  defendant  gave  a  bond  as  surety  for  the  due 
performance  by  W,  as  collector  of  poor-rates  for  the 
parish  of  P.  The  bond  recited  that,  by  an  order  of 
the  Poor-Law  Commissioners  it  was  ordered,  that 
the  plaintifis  should  appoint  one  or  more  fit  and 
proper  persons  to  be  the  collector  or  collectors  of 
the  poor-mtes  of  such  of  the  several  parishes  as  the 
guardians  should  deem  to  require  a  collector,  and 
diat  every  person  so  appointed  should  find  security 
for  the  performance  of  the  duties  of  the  said  office. 
The  bond  was  conditioned,  amongst  other  things,  for 
the  payment  over  of  all  sums  collected  by  W  to  the 
overseere,  ftc.  The  plaintiffs  having  determined  to 
carry  the  said  order  into  effect,  advertised  for  **  two 
persons  to  be  collectors  of  the  poor-rates  of  the  parish 
of  P,  to  one  of  whom  would  be  assigned  a  collection 
of  such  rates  from  the  owners  of  small  tenements." 
W  applied,  offering  himself  as  a  candidate  for  one  of 
them.  He  was  elected  for  the  purpose  of  collecting 
the  rates  from  the  owners  of  small  tenements.  The 
defendant  then  executed  the  bond  aboye  mentioned, 
as  a  security  for  the  due  performance  by  W  of  the 
duties  of  his  office.  Subsequently  W  applied  to 
the  pkdntifiii  to  transfer  him  to  the  L  district  of  the 


perish  as  collector  of  the  poor-rates  in  that  district^ 
a  vacancy  having  occurred  by  the  resignation  of  K^ 
who  had  previously  been  the  collector.  The  appli- 
cation of  W  was  acceded  to,  and  he  entered  upon 
his  duties.  In  consequence  of  his  neglecting  to 
pay  over  certain  monies  which  he  had  collected, 
an  action  was  brought  by  the  plaintiffs  against  the 
defendant  as  his  surety  >— Held,  that  the  appoints 
ment  was  a  general  one,  as  collector  of  poM^rates 
for  the  parish,  and  that  the  transfer  from  the  duty 
of  collecting  the  rates  from  the  owners  of  small 
tenements  to  the  duty  of  collecting  poor-rates 
generally  firom  the  ratepayers  in  the  L  district  was 
not  such  a  change  as  would  relieve  his  surety 
fh>m  liability,  and  therefore  that  the  defendant  was 
liable  upon  the  bond  given  by  him.  TheOutHrdlant 
afthePcrtsea  Idand  Umon  v.  WkUlur,  29  Law  J. 
Rep.  (fi.8.)  Q.B.  150. 

A  bond  executed  before  the  passing  of  statute  6  ft  7 
Vict.  0,  89,  by  the  sureties  of  P,  treasurer  of  a 
borough,  was  subject  to  a  condition  by  which,  after 
reciting  that  P  had  been  elected  treasurer  under 
Stat.  5  ft  6  Will.  4.  c.  76,  it  was  provided  that  the 
bond  should  be  void  if  P  should  account  for  monies 
that  might  come  to  his  hands  as  treasurer  ''(whe* 
ther  by  virtue  of  his  present  or  any  subsequent 
appointment  to  the  said  office),  according  to  the 
directions  and  true  intent  and  meaning  of  the  said 
statute,  and  in  every  other  respect  act  in  strict  con- 
formance with  the  same,  and  all  other  laws  and 
regulations  now  or  hereafter  to  be  in  force  touching 
the  said  office  of  treasurer,  or  the  person  or  persons 
performing  or  liable  to  perform  the  duties  thereof^: 
— Held,  Uiat  the  sureties  were  liable  for  miscon. 
duct  of  P  after  the  tenure  of  the  office  had  been 
altered  by  statute  6  ft  7  Vict.  c.  89.  from  an  annual 
office  to  an  office  held  during  pleasure*  Mayor 
of  Dartmouth  v.  Silly,  7  £.  ft  B.  97. 

(c)  By  giving  Time  io  ihe  Debtor, 

Indorsees  of  bills  of  exchange,  as  a  security  for 
a  floating  balance  due  on  the  accounts  between 
them  and  the  drawer,  had  notice  that  the  acceptor 
was  a  surety  for  die  drawer.  They  afterwards  en- 
tered into  an  agreement  with  the  latter  that  the 
existing  debt  should  be  liquidated  by  the  drawer 
building  for  them  certain  ships,  and  should  in  the 
n^n  time  be  secured  by  a  policy  of  assurance:-— 
field,  first,  that  time  was  thus  given  to  the  principal 
debtor,  and  that  the  surety  was  released  in  equity,  if 
not  at  law  also.  Secondly,  that  a  creditor  who  holds 
a  floating  guarantie  from  a  surety  cannot*  without 
the  surety  Is  consent,  give  time  to  the  prindpal<debtor 
as  to  a  portion  of  the  debt,  without  reserving  the 
creditor's  rights  against  the  surety,  and  yet  hold  the 
surety  liable  for  that  portion.  Thirdly,  tiiat  whether 
the  acceptor  could  or  could  not  use,  by  way  of 
defence  to  an  action  by  the  holders  of  the  bilk, 
the  giving  of  time  by  them  to  the  drawer,  he  was 
not  bound  to  do  so,  but  might  (at  the  risk  of  costs) 
defend  the  action  on  other  grounds,  and  also  insti- 
tute a  suit  for  equitable  relief  and  an  injunction  to 
restrain  the  proceedings  at  law;  though  if  the  matter 
had  been  pleaded  at  law,  and  the  Court  of  law  had 
adjudicated  on  the  plea«  the  ease  might  have  been 
different.  Daoiet  v.  Stambank,  6  De  Gez,  M.  ft  Q. 
679. 

A  letier  written  by  the  agent  of  a  bond  creditor 
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to  the  principal  obligor,  giving  him  eighteen  months 
further  time  to  pay  the  bond  debt,  upon  condition 
of  his  paying  off  at  once  the  arrear  of  interest,  and 
keeping  down  the  interest  to  accrue  in  fUture, — 
Held  to  be  a  mere  promise  without  consideration, 
and  not  binding ;  and  therefore  held,  that  the  co- 
obligor,  who  had  joined  in  the  bond  as  surety  only, 
was  not  thereby  discharged.  Tttcker  t.  Loinff,  2 
Kay  &  J.  745. 

It  is  not  every  alteration  of  his  position  by  the  act 
of  the  creditor  that  discharges  the  surety.  To  have 
this  effect,  the  alteration  must  be  such  as  interferes 
for  a  time  with  his  remedies  against  the  principal 
debtor.     Ibid. 

Where  the  creditor  knew  that  the  surety  was 
negotiating  a  loan  for  the  principal  debtor,  for  the 
purpose  of  paying  off  therewith  the  debt  for  which 
the  surety  was  liable,  and  thus  getting  rid  of  such 
liability,  and  the  creditor  promised  the  debtor  to 
give  him  further  time,  and  this  induced  the  surety  to 
desist  from  his  attempt  to  raise  the  money, — Held, 
that  the  surety's  liability  to  the  creditor  was  not 
discharged.     Ibid. 

A  creditor  upon  giving  time  to  his  principal  debtor 
may  reserve  his  rights  against  bis  surety,  and  this 
without  communicating  the  arrangement  to  the 
surety.     Webb  v.  MewiU,  3  Kay  &  J.  438. 

But  when  the  creditor  gives  a  release  to  the  debtor, 
he  cannot  reserve  any  right  against  the  surety,  because 
the  debt  is  gone  at  law.    Ibid. 

An  agreement  between  a  bond  debtor  and  his 
creditor  that  the  latter  shall  take  all  the  debtor's 
property,  and  shall  pay  all  his  other  debtors  five 
shillings  in  the  pound,  though  not  a  discharge  of 
the  bond  at  law,  by  way  of  accord  and  satisfaction, 
because  not  under  seal,  still  operates  in  equity  as  a 
satisfaction  of  the  debt,  and  it  is  not  possible  in  equity 
upon  such  a  transaction  as  that  to  reserve  any  right 
against  the  surety,  and  any  attempt  to  do  so  would 
be  void  as  being  inconsistent  with  the  agreement. 
Ibid. 

((2)  By  Comprwiise  vnth  th£  Debtor, 

A  creditor  obtained  a  judgment  against  the  prin* 
eipal  creditors,  and  sued  out  execution  against  them; 
they  presented  a  petition  of  insolvency,  and  were 
discharged  by  the  creditor  upon  terms  by  which  they 
abandoned  the  business  in  which  their  liabilities  w^ 
contracted: — Held,  that  this  would  not  discharge  a 
party  who,  as  surety  for  the  debts,  had  been  pre- 
viously sued,  and  had  entered  into  agreements  for 
liquidating  the  demands  against  him  arising  out  of 
the  liabilities  of  the  firm.  Readt  v.  Lovmdeg,  26 
Law  J.  Rep.  (n.s.)  Chanc.  798;  23  Beav.  361. 

(e)  In  otiier  Cases. 

One  of  two  intended  co-sureties  executed  a  deed 
of  covenant  for  the  repayment  of  monies  to  be  ad- 
vanced to  the  principal  debtor,  on  the  understanding 
that  the  money  would  not  be  advanced  until  the  deed 
was  executed  by  the  other  surety.  The  deed  was 
never  executed  by  the  other  surety,  and  no  notice  of 
his  fidlure  to  execute  was  given  by  the  creditor  to  the 
executing  surety,  until  after  the  principal  debtor  had 
made  default  and  become  insolvent : — Held  (affirm- 
ing the  decision  of  one  of  the  Vice  Chancellors),  that 
the  executing  surety  was  entitled  to  be  discharged  in 
equity  from  every  part  of  the  debt,  and  (vaiying  so 


much  of  the  decree  as  ordered  the  deed  to  be  delivered 
up  to  be  cancelled,)  to  have  an  injunction  to  restrain 
all  proceedings  under  it  Evohs  v.  Bremridge,  25 
Law  J.  Rep.  (if.s.)  Chanc.  834;  8  De  Gex,M.&  O. 
100,102;  2  Kay  &  J.  174. 

An  innocent  party  to  a  fraud  committed  by  another 
will  not  be  allowed  to  derive  any  benefit  from  that 
fraud,  unless  there  has  been  a  ctmsideration  moring 
flx>m  himself.  Therefore,  where  a  surety  innocently 
joined  with  his  principal  in  persuading  the  creditor 
to  accept  a  transfer  of  a  pretended  mortgage,  which 
turned  out  to  have  no  existence,  and  to  release  the 
surety  from  his  liability, — Held,  that  such  a  release 
was  inoperative.  S^iole/idd  v.  TempUr,  28  Law  J. 
Rep.  (ir.B.)  Chanc.  462 ;  Johns.  165 ;  4  De  Qex  A 
J.  429. 

The  friends  of  a  surety  advanced  money  to  satisfy 
his  private  debts,  stipulating,  however,  as  a  condition 
of  such  advance,  that  he  should  be  released  from  his 
liability  as  surety.  The  surety  having  been  released 
undtf  the  circumstances  above  mentioned, — Held, 
that  the  creditor  was  not  entitled  to  set  aside  the 
release  without  repaying  to  the  friends  the  money 
advanced  by  them.    Ibid. 

(D)  CoHTBIBUTIOEr. 

To  an  action  by  the  plaintiff  to  recover  contribu* 
tion  from  the  defendant,  bis  co-surety,  the  defiendant 
pleaded  that  without  hb  privity  or  consent  the  plain- 
tiff had  agreed  to  discharge  the  principal.  Replica- 
tion, on  equitable  grounds,  that  the  agreement,  by 
which  it  was  alleged  the  principal  was  discharged, 
was  worded  by  mistake  so  as  to  include  the  present 
claim,  contrary  to  the  intention  of  the  parties,  and 
that  the  plaintiff  did  not  otherwise  discharge  the 
principal,  and  that  the  true  agreement  was  in  all 
respects  performed: — Held,  on  demurrer,  a  good 
replication.  Vorleg  v.  SarreU,  26  Law  J.  Rep,(ir.8.) 
C.P.  1;  1  Com.  B.  Rep.  N.S.  225. 

SembUf  per  Willes,  /.,  that  where  the  previous 
pleading  is  on  legal  grounds,  an  answer  pleaded  on 
equitable  grounds  may  be  supported  on  either  legal 
or  equitable  grounds;  but  that  it  can  be  supported 
only  on  equitable  grounds  where  the  prerious  plead- 
ing is  on  ei^uitable  grounds.    Ibid. 


PRISONER. 

[The  Laws  relating  to  Prisons  in  Ireland  further 
amended  by  19  &  20  Viet.  c.  68.— ^Franchise  Prisons 
abolished  by  21  Vict.  c.  22.— The  Act  for  Regulating 
the  Queen's  Prison  amended  by  23  &  24  Vict,  c  60. 
— The  Management  of  the  General  Prison  at  Perth, 
and  for  the  Administration  of  Local  Prisons  in  Scot^ 
land,  provided  for  by  23  8e  24  Vict.  c.  105.— Better 
Provision  for  the  Relief  of  Prisoners  in  Contempt  of 
the  High  Court  of  Chancery  and  Pauper  Defendants 
made,  and  the  more  efficient  Despatch  of  Business 
in  the  said  Court  enacted  by  23  &  24  Vict,  c  149.] 

(A)  Commitment. 

(B)  Removal  to  Qubbn's  Bench  Prison. 

(C)   DiSOHABOB  FROM  EXECUTION. 

(D)  Liability  or  Bobouoh  fob  Expensbs  or 
Pbisonbbs  in  County  Gaol. 
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(A)  COMMITMIRT. 

A  oommitment  under  the  VagTBnt  Act,  5  Oeo.  4. 
c  83.  8.  4,  stoted  that  ''T.  C,  on  &c.,  in  tfab  city 
(London),  then  being  a  reputed  thief,  frequenting  the 
public  streets  and  places  of  and  in  the  said  city,  then 
and  there  was  found  in  Railway  Place,  being  a  public 
thorough&re,  and  one  of  the  places  of  public  resort 
of  and  in  the  said  city,  with  intent  feloniously  to 
steal,**  &c.: — Held,  sufficient.  £n  parte  ThmM 
Oro$9j  1  Com.  B.  Rep.  N.&  578. 

(B)  Removal  to  Qubbn's  Bench  Prison. 

A  debtor  arrested  in  the  county  who  has  applied 
to  the  Insolvent  Debtors  Court  there  for  his  dis- 
charge, may  still  be  removed  by  writ  of  habetu 
ecrpu9  into  the  Queen's  Prison.  Oumeff  v.  HaUen^ 
25  Law  J.  Rep.  <n.0.)  Exch.  277;  I  Hurl.  &  N.  142. 

(C)   DiSOHABOE  FROM  EXECUTION. 

A  defendant  taken  in  execution  on  a  judgment  in 
ejectment,  since  the  Common  Law  Procedure  Act, 
1852,  is  entitled,  under  the  48  Geo.  8.  c  123.  s.  1, 
to  be  discharged  after  twelve  months*  imprisonmenti 
by  reason  of  the  207th  section  of  the  former  act. 
Humphreyi  v.  Franki,  27  Law  J.  Rep.  (n.8.)  C.P. 
114;  3  Com.  B.  Rep.  N.8.  765. 

Where  an  application  for  the  discharge  of  a  pri- 
soner, under  the  48  Geo.  3.  c.  123,  on  the  ground 
that  he  has  been  detained  in  execution  for  a  year  for 
a  sum  under  20^.,  is  made  before  the  expiration  of 
the  ten  days'  notice  mentioned  in  the  12dth  rule  of 
Hilarv,  1853,  a  rule  nisi  only  can  be  granted.  J^oys 
V.  £ley,  8  Com.  B.  Rep.  N.S.  764. 

(D)  Liability  or  Bobodoh  roa  Expenses  or 
Peisonebs  in  County  Gaoii. 

An  additional  gaol  for  the  county  of  Essex  was 
built  under  a  local  act,  which,  by  section  28,  gave 
power  to  the  Justices  acting  in  and  for  the  boroughs, 
&C.,  within  the  county,  having  distinct  jurisdiction, 
to  commit  offenders  charged  with  or  convicted  of 
offences  committed  within  such  boroughs  to  the  said 
county  gaol,  and,  by  section  29,  provided  for  the 
payment  by  the  said  boroughs  to  the  treaanren  of 
the  county,  of  a  certain  sum  for  the  expense  of  the 
feeding  and  clothing  of  the  borough  prisoners  con- 
fined in  the  county  gaol  under  the  commitments 
before  mentioned.  These  sections  were  inserted  in 
the  act  after  a  conference  between  a  deputation  on 
the  part  of  some  of  the  boroughs  affected  by  the  act, 
including  the  borough  of  Colchester,  and  the  county 
Justices.  Since  the  passing  of  the  act,  offenders 
within  the  borough  of  Colchester  had  be^  commit- 
ted to  the  said  gaol,  and  the  expense  of  maintaining 
such  offenders  paid  for  the  said  borough  in  the  mau- 
ner  provided  for  by  the  above  sections,  there  being 
no  other  arrangement  existing  between  the  borough 
and  the  county.  Before  the  passing  of  the  General 
Prison  Act,  5  &  6  Vict  c.  08,  a  separate  Court  of 
Quarter  Sessions  was  granted  to  the  said  borough, 
and  under  this  act  the  county  claimed  to  be  paid 
400/.,  being  the  actual  expense  attending  the  borough 
prisoners,  and  lOOL  for  interest  and  instalments  of 
money  borrowed  for  repairs,  alterations,  additions  and 
improvements  to  the  said  gaol,in  the  manner  provided 
by  section  18.  of  such  general  act: — Held,  that  there 
was  no  special  contract  subsisting  between  the  borough 
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and  the  county  relative  to  the  boiough  prisoners, 
within  the  meaning  of  section  18  of  the  5  ^  o 
Vict.  c.  98,  which  repealed  sections  28  and  29  of 
the  local  act,  and  therefore  that  the  county  was  en- 
titled to  recover  from  the  borough  the  whole  of  the 
amount  claimed.  Bramtton  y.  the  Mayor  of  Col' 
€heHer,  25  Law  J.  Rep.  (n.s.)  M.C.  73;  6  £.  &  B. 
246. 

The  council  of  a  borough  having  a  grant  of  asepa- 
lEte  Court  of  Quarter  S«sions,  and  having  no  gaol, 
entered  into  a  contract  with  the  county^  that  all 
prisoners  who  should  be  committed,  or  removed  to, 
or  confined  in,  the  gaol  of  the  county  from  the 
borough,  should  be  supported  and  maintained  therein 
during  the  agreement  at  7«.  a  head : — Held,  that 
the  agreement  while  in  force  exempted  the  borough 
from  contribution  to  the  county  in  respect  of  those 
things  contracted  for,  but  no  further ;  that  the  words 
"support  and  maintenance**  used  in  the  contract 
included  the  expenses  of  keeping  up  the  prison,  and 
the  borough  was  not  liable  to  contribute  in  respect 
of  those;  but  that  it  was  liable  to  contribute  in 
respect  of  the  expenses  of  the  conveyance  of  prison- 
ers upon  summary  convictions  in  respect  of  offonoes 
committed  in  the  borough  (but  none  other),  and  of 
prosecutions  at  assises  and  sessions  of  borough  offen- 
ders, and  of  lock-up  houses  for  the  county.  B^ma 
▼.  Oravetend,  5  £.  &  K  459. 


PRIVY  COUNCIL. 

[The  Authentication  of  certain  Orders  of  the  Privy 
Council  in  the  Absence  of  the  Clerk  of  the  Council 
in  Ordinary  provided  for  by  22  &  23  Vict  c.  1.] 

PtacHce,  on  AppedL 

A  bill  of  indictment  for  libel  was  found  at  the 
assises  held  for  the  County  of  Cornwall,  in  the  Island 
of  Jamaica.  The  prosecution  was  a  private  one. 
The  indictment  was  afterwards  removed  by  certiorari 
to  the  Supreme  Court  of  the  Island,  and  tried  on  the 
dvil  side  of  that  Court,  when  a  veidict  of  guilty  was 
found.  Upon  motion  for  arres^  of  judgment,  the 
Supreme  Court  suspended  judgment,  pending  aa 
application  to  the  Queen  in  Council  upon  certain 
grounds  raised :  upon  a  petition  for  leave  to  appeal, 
their  Lordships  dismissed  the  petition,  declining  to 
interfere  or  give  any  opinion  on  the  merits  of  the 
case.  <2«<ere^whether,  upon  a  record  so  ftamed,  in 
the  absence  of  a  final  judgment,  an  appeal  will  lie. 
In  re  Lenen,  10  Moore's  P.C.  31. 

Observations  upon  the  report  of  Oouipff  v.  Hardem 
(7  Taunt  159).  Under  certain  circumstances  special 
leave  to  appeal  allowed,  although  the  subject-matter 
of  the  appeal  was  under  the  appealable  value  stipu- 
lated by  the  Order  in  Council,  dated  the  18th  of 
December  1834.  Oaelriqvej.BuiUigiez^lOyLwxfr^ 
P.C.  94. 

After  a  delay  of  eight  years  from  the  date  of  the 
judgments  of  &e  Court  belOw,  the  Judicial  Commit- 
tee refhsed  to  grant  leave  to  appeal  f»  formd  poMr 
perUy  no  sufficient  explanation  being  given  to  account 
for  the  petitioner^i  laches.  In  re  SarehHt  1 0  Moore*to 
P.C.  533. 

The  judgment  of  the  Court  below  being  reversed 
on  a  point  not  aigued  below,  the  suit  was  dismissed 
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without  colts  of  the  appeaL  .  The  Jtmet,  I  Swab. 
Ad.  Ga.  62. 

Under  peculiar  cireainitanoai»  though  the  judgment 
be  reversed,  no  costs  either  in  the  court  below  or  in 
the  Court  of  Appeal  were  allowed.  The  JhunfrieB,  1 
Swab.  Ad.  Ca.  137. 

Where  in  a  cause  of  salvage,  appealed  on  the 
ground  of  an  insufficient  awrard,  and  the  Court  reluc- 
tantly affirmed  the  judgment,  no  costs  were  allowed. 
The  Olearu9e,  1  Swab.  Ad.  Ca.  184. 

Indisposition  of  the  Court  of  Appeal  to  interfere 
with  a  judgment  of  the  Court  below,  especially  in 
salvage  cases,  unless  the  judgment  appealed  iVom  is 
dearly  erroneous.  The  CUmitie,  1  Swab.  Ad.  Ca. 
134. 

Where  both  parties  appeal  from  a  sentence  of  the 
Court  below,  pronouncing  both  to  bfaime,  and  the 
sentence  is  affirmed,  no  costs  of  the  appeal  g^ven. 
The  North  American,  1  Swab.  Ad.  Ca.  858. 

Wherein  a  causeof  collision  the  appellant  was  found 
in  the  Court  below  solely  to  blame  and  condemned  in 
the  whole  damflge,andtheCourtof  Appeal  found  both 
parties  to  blame,  and  divided  the  damage,  costs  of 
appeal  given.    The  Fyenoord,  1  S«ab.  Ad.Ca..  874. 

Upon  disobedience  to  a  monition  to  pay  costs, 
sequestration  granted  under  7  A  8  Vict  c.  65.  s.  12. 
1%«  AwHraUa,  1  Swab.  Ad.  Ga.  480. 
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[Wrighi  v.  Mane^,  11  Exch.  Rep.  20d;  7Law  J. 
Dig.  618.] 

(A)  Iv  OIRBBAL. 

^B)  Uhdkb  thi  Cohmon  Law  Pbooidurx  Act, 
(D)  Praotigi. 


(A)  Iir  OBNBEAL. 

The  Court  reftised  to  make  an  order  permitting 
the  plaintiff  to  inspect  a  document  in  the  possessien 
of  the  defendant,  in  an  action  which  it  appeared  was 
not  to  be  brou^t  bend  Jide  for  any  real  cause  of 
setion  existing  against  Uie  defendant,  but  for  the 
purpose  of  obtaining  inspection  of  the  doeument  in 
question,  with  the  view  of  assisting  the  plaintiff  in 
another  action  brought  by  him  against  a  third  party. 
Temperk^  v.  WiUett,  25  Law  J.  Rep.  (ir.s.)  Q.B. 
259;  6  E.  ft  B.  880. 

An  independent  sovereiga  prince  was  possened 
of  two  promissory  notei  of  the  East  India  Compaay. 
in  the  couise  of  a  war  between  this  sovereign  and 
the  company  the  notes  were  taken  as  spoils  of  war. 
The  prince  filed  a  bill  against  tiie  company  for  the 
lecoTery  of  the  notei,  wi.  upon  the  coming  in  of 
the  answer  moved  for  the  prcnluction  of  documents. 
The  Master  of  the  Rolls  decided  that  when  a  govern- 
ment 18  properly  made  a  defendant  to  a  suit  in  wUch 
its  acts  can  be  impeached,  it  oannot  lefoae  to  pro- 
duce relevant  docoments  on  the  gnmnd  that  they 
are  political  communications  between  itself  and  its 
agents,  or  between  its  agents  with  one  another;  but, 
upon  appeal.  Held,  that  the  plaintiff  was  not  enti- 
tled to  production,  they  being  political  communica- 
tions, relating  to  matters  of  goTcmment  and  state 
affairs,  which  had  paned  between  the  company  and 


theiragents.    TheRe^efCfoorffr.theJSattlniia 
Co.^  25  Law  J.  Rep.  (k.b.)  Chanc.  845. 

The  refiisal  to  compel  such  production  is  gromided 
an  the  reason  that  sudi  production  would  be  prgo- 
dicial  to  the  public  interests,  and  therefore  against 
public  policy ;  and,  also,  that  such  matters  are  from 
their  nature  exempt  tnm.  municipal  juiisdictioii. 
Ibid. 

Pursuant  to  the  provisions  of  the  deed  of  settle- 
ment of  a  joint-stodc  company,  established  and 
registered  under  the  7  &  8  Vict.  c.  110,  and  19  ft  SO 
Vict,  c  47*  a  book  was  kept  of  minutes  of  the  pro- 
ceedings of  the  general  meetings  of  the  shareholden, 
and  also  a  book  of  minutes  of  the  proceedings  of 
the  directors.  By  a  clause  in  the  deed,  **  The  faooka 
wherein  the  proceedings  of  the  company  ars  r^ 
corded  shall  be  kept  at  the  oflSces  of  the  eorapany, 
and  shall  be  open  to  the  inspection  of  the  share- 
holders every  day,'^  between  certain  hours: — Held, 
on  motion  by  a  shareholder  of  the  company  for  a 
mandamus  to  give  him  inspection,  that  he  was  not 
entitled,  under  this  clause,  or  otherwise,  to  inspec- 
tion of  the  book  of  minutes  of  the  proceedings  of  the 
directors.  The  Queen  ▼.  the  Mmiqmta  mid  Nem 
Chrmuidm  Miming  Co,,  28  Law  J.  Ri^.  (hjb.)  Q.B. 
67{  1  £.  ft  B.  289. 

To  an  action,  upon  an  agreement  made  between 
a  testator  and  the  plaintiff,  to  recover  from  the  exe- 
cutors arrears  of  an  annuity,  the  defendanti  pleaded 
that  it  was  agreed  between  the  plaintiff  and  the  tes- 
tator that  the  agreeniient  should  be,  and  the  same 
was  rescinded.  The  plaintiff,  upon  an  affidavit 
Hating  that  he  had  written  some  letter  to  the  teetstor 
relating  to  the  annuity,  the  words  of  which  he  oould 
not  remember,  and  also  his  belief  that  the  defen- 
dants intended  to  rely  on  that  letter  as  constituting 
the  agreement  alleged  in  the  plea,  but  denying  that 
•ny  such  agreement  was  ever  made,  applied  to  the 
Court,  in  the  exerdse  of  their  equitable  juriwliction 
at  common  law,  for  leave  to  inspect  the  letter:— 
HeM,  that  it  was  not  shewn  that  the  defendants 
were  in  possession  of  any  vcertained  document 
which  they  held  as  trustees  for  the  plaintiff  so  as  to 
entitle  him  to  an  inspection  of  it.  SkadueO,  v.  Shad- 
VftU,  28  Law  J.  Rep.  (a.s.)  C.P.  815;  6  Com.  & 
Rep.  N.S.  679. 

The  declaration  stated  an  agreement  between  the 
plaintiff  and  the  defendant  that  the  plaintiff  should 
lease  to  the  defendant  a  Aurm,  and  tiiat  the  defen- 
dant should  forthwith,  after  making  the  agreement, 
pay  to  the  plaintiff  the  amount  of  certain  tillage  en 
the  form  at  a  valuation ;  and  the  breach  aTorred  was 
the  non-payment  of  the  valuation.  The  defendant, 
upon  an  affidavit  stating  that  during  the  treaty  for 
the  ferm  he  had  written  letters  to  the  plaintiff,  whick 
were  in  the  plaintiffs  possession,  but  of  which  the 
defendant  haid  no  copies,  and  that  he  believed  it 
was  upon  such  letters  that  the  plaintiff  relied  to 
establish  the  agreement,  and  tiiat  he  had  a  just 
ground  to  defend  the  action,  and  that  it  was  neces- 
sary for  the  purpose  of  his  pleading  that  he  should 
inspect  Ihe  letters,  obtained  an  order  iVom  a  Judge 
at  chambers  to  inspect  them: — Held,  on  cause 
riiewn  against  a  rule  to  rescind  the  order,  that  the 
defendant  was  entitled  to  inspection  at  common 
law.  Shadwdl  v.  ShadveU  commented  on,  and 
distinguished.  Qucare — whether  the  defendant  was 
entitled  to  inspection  under  the  14  &  15  Vict  c.99. 
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I.  6.    Price  ▼.  Hcurimm,  29  Law  J.  Rep.  (r.8.) 
C.P.  S85;  8  Com.  B.  Rep.  NOS.  617. 

Except  under  special  eircumstancee,  the  Court 
will  not,  where  by  the  indnrsement  on  the  writ  of 
nunmont  it  appean  that  the  action  is  to  recover 
principal  and  interest  on  a  mortgage-deed,  order  the 
plaintiff  before  deelantion  to  allow  the  defendant 
inspection  of  the  deed ;  for  fum  conttat  that  the 
plaintiff  may  declare  upon  the  deed,  and  it  may 
turn  out  that  the  application  is  premature.  The 
fiict  that  the  defendant  executed  the  deed  under  the 
advice  of  the  plaintifTs  attorney,  without  any  copy 
of  it,  and  is  ignorant  of  its  effect  or  contents,  is  not 
sufficient  to  justify  the  application  at  so  early  a 
stage  in  the  cause.  Jonet  y,  Hargreaves,  29  Law 
J.  Rep.  (h.8.)  Exch.  368. 

A  shareholder  in  a  joint-ttock  company  is  not 
entitled  to  an  inspection  of  their  books  for  the  pnr- 
poee  of  proving  a  plea  of  justification  in  an  action 
against  him  for  libel  imputing  insolvency  to  the 
company.  MttropoUUm  Sahon  Ommlmt  Co,  v. 
Bamkma,  4  Hurl.  &  N.  146. 

In  aetion  against  executors  upon  an  agreemeofe 
under  which  the  plaintiff  claimed  certain  arreara  of 
an  annuity  alleged  to  be  due  to  htm  from  the  testa- 
tor, the  defendants  pleaded,  that,  after  the  making 
of  the  agreement,  and  before  the  accruing  of  the 
causes  of  action,  it  was  agreed  between  the  testator 
and  the  plaintiff  that  the  agreement  should  be,  and 
the  same  accordingly  was»  waived  and  resdnded,  and 
that  the  testator  should  be,  and  he  accordingly  wafl» 
exonerated  from  all  further  performance  thereof. 
The  Court  refused  to  grant  the  plaintiff  a  rule  to . 
inspect  a  supposed  letter  upon  which  the  plea  was 
founded,  upon  a  mere  affidavit  stating  that  tli« 
plaintiff  had  written  some  letter  to  the  testator  ie> 
lating  to  the  annuity,  the  words  of  which  he  could 
not  remember,  and  also  his  belief  that  the  def^eiH 
dants  intended  to  rely  on  that  letter  as  constituting 
the  agreement  alleged  in  the  plea,  but  denying  that 
any  such  agreement  was  ever  made> — ^tbe  inspection 
being  sought^  not  in  order  to  support  the  plaintiff's 
own  case^  but  in  order  to  see  whether  and  by  what 
means  a  defence  could  be  made  out  against  him. 
ShadmOL  v.  Sha/SMeO,  6  Com.  B.  Rep.  N.S.  679. 

The  right  of  the  heir-at-law  and  that  of  the  heif* 
in-tail  to  production  of  documents  upon  bill  for  dis- 
covery in  aid  of  an  action  of  ejectment,  distinguished. 
The  principle  upon  which,  in  such  a  suit,  the  heir- 
in-taU  is  entitled  to  inspect  deeds  of  settlement 
creating  estates  tail,  has  no  application  to  a  suit  by 
the  heir-at-law.  But  in  a  suit  of  this  nature  the 
heir-^it-law  is  entitled  to  production  of  all  such  parts 
of  deeds  and  writings  admitted  by  the  defendants  as 
relate  to  or  tend  to  shew  his  pedigree.  Form  of  an 
•ffder  for  this  purpose.  BiunMd  v.  Fovi$oUk^  8  Kay 
&  J.  748. 

Documents  belonging  to  the  ESast  India  Compsny 
relating  to  its  political  duties,  held  to  be  protected 
from  production.  Wadeier  v.  the  Ecut  India  C<k^ 
8  De  G«x,  M.  &  G.  182. 

SemiiU — ^that  documents  not  within  the  rules  pro- 
tecting them  from  production  by  reason  of  their  own 
contMits,  will  not  be  protected  by  their  connexion 
or  association  with  protected  documents.    Ibid. 

(B)    UlTDBK  THB  COMMON  LaW  PkOOBDURI  AOT. 

The  Court  will  not  gnuit*  discovery  of  documenta 


under  the  50th  section  of  the  Common  Law  Proee» 
dure  Act,  1854,  (17  &  18  Vict  c.  125),  except  upon 
an  affidavit  of  the  party  to  the  suit;  and  it  is  not 
enough  that  the  affidavit  is  made  by  the  attorney 
of  such  party,  the  party  himself  being  abroad. 
HenehfiM  v.  Clathy  25  Iaw  J.  Rep.  (n.8.)  Exch. 
118;  11  Exch.  Rep.  712. 

Where  a  demandant  in  dower  asked,  under  the 
Common  Law  Procedure  Act,  1854,  sect  50,  for 
inspection  of  a  deed  conveying  land  to  her  deceased 
husband,  which  was  in  the  possession  of  the  tenant 
(a  subsequent  purchaser),  and  the  tenant  refused,  on 
the  ground  that  he  had  purchased  for  value  without 
notice  of  the  dower, — Held,  that  inasmuch  as^  ac<* 
cording  to  the  weight  of  authority,  a  bill  of  discovery 
could  not  have  been  maintained  in  a  Court  of  equity 
in  such  a  case,  the  demandant  was  not  entitled  to 
the  inspection.  Oomm  v.  ParroUf  26  Law  J.  Rep. 
(f.8.)  C.P.  279;  3  Com.  B.  Rep.  (n.s.)  47. 

In  an  action  by  an  administrator  for  arrears  of 
wages  due  to  the  intestate  and  for  money  lent  to  tho 
defendant,  it  appeared  from  the  affidavit  of  the  plains 
tiff  in  support  of  a  rule  for  the  production  and 
inspection  of  documents  under  section  50.  of  tho 
Common  Law  Procedure  Act,  1854,  that  after  action 
brought  the  defendant  delivered  an  account  debiting 
himself  with  a  balance  of  1221,  and  had  taken  out  a 
summons  to  stay  proceedings  on  payment  of  that 
sum,  but  on  which  no  order  was  made.  The  plaintiff 
deposed  that  he  thought  it  probable  the  defendant 
was  indebted  to  the  intestate  in  a  larger  sum  than 
122/.,  and  that  the  plaintiff  had  reason  to  suspect 
and  believe  that  the  defendant,  who  was  the  keepei 
(^a  lunatic  asylum,  during  the  period  of  the  intes-> 
tate^s  services,  kept  books  of  accounts  containing 
all  the  aooounts  relating  to  the  servants  of  the  asylum  i 
and  that  for  the  above  reasons  and  for  other  reasons 
the  deponent  had  good  cause  to  suspect  and  believe, 
and  did  suspect  and  believe^  that  such  books  were 
in  the  defendant*s  possession,  and  contained  entries 
relating  to  the  aetion,  shewing  that  he  was  indebted 
to  the  intestate  in  divers  sums  fbr  wages  and  principal 
and  interest.  The  defendant,  in  answer,  swore  that 
he  had  only  one  book  of  account,  and  his  attorney 
deposed  that  he  had  produced  to  the  plaintiffs  at* 
torney  a  statement  of  account  (which  appeared  to  bo 
the  same  as  that  referred  to  in  the  plaintiff  S  affidavit), 
and  which  he  believed  and  told  the  plaintiff's  attorney 
contained  a  true  abstract  of  all  monies  mentioqed  in 
the  said  book  as  due  to  the  intestate: — Held,  that 
as  the  only  book  which  appeared  to  be  in  the  defen- 
dant's possession  was  one  an  extract  from  which 
had  been  already  produced,  and  the  inspection  of 
which  was  apparently  not  the  object  of  the  rule^  ih% 
plaintiff  was  not  entitled  to  the  order.  Held,  by 
Bramiffdl,  J3.,  that  the  plaintiff's  affidavit  was  defec- 
tive in  not  sufficiently  shewing  the  existence  of  any 
book  or  document  Ara^  y.  Fmch,  2Q  Law  J.  Rep. 
(v.8.)  Exch.  91 ;  1  Hurl.  &  N.  468. 

The  provision  for  discovery  of  documents  (under 
sect.  50.  of  the  Common  Law  Proeedure  Act  of  1854) 
^  on  the  application  of  either  party,  upon  an  affit 
d»vit  by  such  party  of  his  belief  thM  any  docu- 
ment to  the  production  of  which  he  is  entitled  for 
the  purpose  of  discovery  or  otherwise,  is  in  the 
possession  of  the  opposite  party,"  cannot  be  taken 
^vantage  of  merely  upon  an  affidavit  of  belief  that 
MHue  documents  (as  Ifltten^  er  entii^dic.)  9ze  iu 
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the  poMMsion  of  tbe  oppotito  party,  which  relate  to 
the  subject-matter  of  tfa«  rait,  and  of  which  it  ia 
material  that  the  applicant  should  have  a  discovery; 
but  the  affidavit  must  so  describe  the  documents 
that  the  Court  may  ne  that  they  are  documents  **  to 
the  production  of  which  he  is  entitled  for  discovery 
or  otherwise*^;  and  it  must  state  or  shew  reasonable 
grounds  for  belief  that  such  documents  are  in  the 
possession  or  power  of  the  opposite  party.  3!%omp»<m 
V.  JRobton,  26  Law  J.  Rep.  (n.8.)  Exch.  867;  2  HurL 
&  N.  412. 

Whether  the  documents  will  be  deemed  of  such 
a  character  as  that  the  applicant  is  **  entitled  to  their 
production,**  must  depend  upon  the  nature  of  the 
ease  as  disclosed  in  the  pleadings  and  the  affidavit; 
but,  iemble,  that  disooTery  will  not  be  granted  of 
documents  neither  necessary  for  purposes  of  plead- 
ing nor  properly  admissible,  per  $e,  as  evidence. 
And  in  an  action  on  a  stipulation  in  a  charter-party 
that  the  ship  should  be  clean  and  fit  to  carry  pea- 
sengers,  discovery  of  letters  ftom  the  defendants,  the 
owners,  to  the  ship^  husband,  and  from  tbe  master, 
during  the  voyage,  to  the  defendants,  and  instructions 
given  by  the  defendants  as  to  the  ship,  &c,  was  re- 
fused to  the  plaintiif,  upon  an  affidavit  merely  stating 
the  plaintiff  1i  belief  that  some  such  documents  ex- 
isted.   Ibid. 

In  an  action  for  libel,  where  there  is  a  plea  of 
justification,  imputing  to  the  plaintiff  dishonesty 
while  in  the  employ  of  the  defendant,  the  phiintiff 
will  be  allowed  inspection  (under  the  Common  Law 
Procedure  Act,  1854,  section  50.)  of  statements  of 
accounts  furnished  by  himself  of  monies  received  in 
the  course  of  such  employ,  and  of  letters  from  himself 
to  the  defendant  relating  thereto,  and  of  entries  in 
the  defendant*lB  books  of  monies  received  from  him, 
so  far  as  they  may  be  material  to  disprove  ehaiges 
contained  in  the  plea;  or,  if  the  plea  is  general,  so 
for  as  tbey  may  relate  to  chaiges  specified  in  parti- 
euhus;  and  the  defendant  will  be  compelled  to  do- 
liver  such  particalari.  CoUim  v.  Tales,  27  Law  J. 
Rep.  (n.s.)  Exch.  150. 

To  an  action  to  recover  the  price  of  gas  supplied 
by  the  plaintifb  to  the  defendants,  the  defence  was 
that  the  gas  supplied  was  not  in  quantity  or  quality 
according  to  the  contract,  and,  in  order  to  ascertain 
these  lactam  the  defendants  had  made  experiments 
and  written  the  results  down  on  a  paper,  which,  it  was 
sworn,  was  in  their  possession,  and  would  shew  that 
the  plaintifis  had  fulfilled  their  contract.  In  answer 
to  an  application  made  by  the  plaintiflv  to  a  Judge 
at  chambers  upon  these  fects,  for  an  order  to  inspect 
and  take  a  copy  of  this  paper,  it  was  sworn  on  behalf 
of  the  defendants,  that  the  evidence  related  exclu- 
sively to  the  defendanfb  case.  The  Judge  having 
made  an  order, — Held,  on  cause  shewn  against  a 
rule  to  rescind  it,  that  it  was  no  objection  to  the 
inspection  of  a  document  in  the  possession  of  the 
defendants  that  it  related  to  their  case,  if  it  was 
shewn,  as  the  Court  thought  it  was  shewn  upon  the 
affidavits  here,  that  it  also  sustained  the  case  of  the 
plaintifis.  The  London  Cfadight  Company  t.  Ike 
Vettry  of  the  Paruh  of  CheUea,  28  Law  J.  Rep. 
(N.s.)  C.P.  276;  6  Com.  B.  Rep.  (ir.a.)  411. 

In  an  action  for  not  accepting  goods  consigned  to 
and  by  the  plaintifis*  firm  in  Indu,  a  Judge  having 
made  an  order,  under  the  Common  Law  Procedure 
Act,  1854,  s.  60,  that  the  plaintifi  should  answer  on 


affidavit  as  to  documents  in  their  posseswm  or  power 
relating  to  the  subject  of  the  suit,  at  the  same  tone 
allowing  pleas»  including  one  of  ficaud;  and  tbe  plain- 
tiffs having  accordingly  so  answered,  aeknowledgiog 
that  they  had  in  tbeir  possession  or  power,  with 
the  bills  of  hiding,  Ac,  letters  to  and  from  Iheir 
broker  in  this  country,  by  whom  the  contract  with 
the  defendants  had  been  effected,  and  to  and  fhym 
the  native  merchant  in  India,  who  consigned  the 
goods  to  the  plaintiff  Is  firm,  (some  having  beoi  written 
after  the  contract),  and  a  Judge  having  ordered  pro- 
duction of  these  documents  to  the  defendants,  the 
Court  declined  to  disturb  the  order.  (kiUmimY. 
Trvmam,  28  Law  J.  Rep.  (Nji.)  £xch.  6;  8  Hurl.  & 
N.  871. 

The  plaintiffs,  in  an  action  for  diminishing  certain 
water,  were  held  entitled  to  an  order  to  inspect  a 
deed  referred  to  in  the  defendants'  plea,  under  which 
the  defendants  justified  doing  the  act  complained  of, 
although  the  pUintiffs  were  no  parties  to  such  deed, 
and  the  same  related  exclusively  to  the  defendants* 
title.  The  Penartk  ffcurbour.  Dock  and  JUmUoay 
Co,  V.  ihe  Cardiff  Waterwrka  Co,,  20  Law  J.  Rep. 
(■.8.)  C.P.  230;  7  Com.  B.  Rep.  (ir.fl.)8]6. 

It  is  no  objection  to  an  order,  undor  the  14  &  15 
Vict.  c.  9d.  s.  6,  for  the  inspection  of  a  document  in 
the  possession  of  a  defendant,  that  its  production  will 
discioae  his  case,  provided  that  it  it  be  satisfectorily 
shewn  that  it  aim  supports  the  phuntiflns  case.  Tie 
London  OatUght  Co,  i.  the  Cheieea  VeHry,  5  Com. 
Bw  Rep.  411. 

(D)  PRAOTId. 

Documents  referred  to  in  affidantS)  and  exhibited, 
mnst  be  handed  in  with  the  affidavits,  and  remain  in 
court  until  the  matter  in  respect  of  which  the  affi- 
davits are  sworn  has  been  disposed  of.  AUenborovgk 
V.  Clarke,  2  Huri.  &  N.  588. 

There  is  no  general  rule  that  ihe  costs  of  inspec- 
tion of  documents  must  be  borne  by  the  party  seeking 
it,  and  that  the  costs  of  obtaining  an  order  for  the 
insnection  are  costs  in  the  cause ;  but  the  Court 
will  in  its  discretion  order  both  the  application  and 
inspection  to  be,  in  any  event,  the  costs  in  the  caoae 
of  the  party  called  upon  to  grsnt  the  inspedioo. 
StUvfdl  V.  RuOi,  4  Hurl  &  N.  468. 


PROHIBITION. 

[To  Court  of  Criminal  Judicature,  see  Cobohbe; 
The  Quoen  v.  Herford,  ante,  p.  179.] 

A  writ  of  prohibition  will  not  be  granted  after 
judgment,  unless  it  is  perfectly  clear  that  there  has 
been  an  excess  of  jurisdiction.  JHeardo  v.  the 
Maidenhead  Local  Board  qf  Health  (Ex.  Ch.),  27 
Law  J.  Rep.  (n.8.)  M.C.  73. 

The  Court  will  not  grant  a  prohibition  to  the  Lord 
Mayors  Court  of  London  to  restTain  proceedings  on 
an  attachment  of  goods  and  chattels  merely  on  the 
ground  that  the  attachment  had  the  effect  of  pre- 
Tenting  the  due  registration  by  thegamisbee  (the  pur- 
ser and  secretary  of  the  mine)  of  the  transfer  of  shares 
sold  to  the  applicant  by  the  debtor.  Tredwnkk  v. 
Oliver,  ex  parte  Bill,  29  Law  J.  Rep.  (n.s.)  £xch. 
466;  5  Hurl.  &  N.  780. 
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PUBLIC  BODIES. 

A  oomniittee^  wbo  were  elected  annually  from 
amon((  the  Justioes  of  a  eounty,  were  authorised  by 
the  17th  section  of  the  8  &  9  Vict,  c  126.  to  make 
certain  contracts ;  and  by  section  16.  tbey  might  be 
sued  in  the  name  of  their  clerk: — Held,  that  an 
action  was  maintainable  against  the  committee  for 
the  time  being  in  the  name  of  their  derk,  upon  a 
oontract  entered  into  by  a  former  committee  within 
the  scope  of  their  authority.  KendaU  ▼.  King,  25 
Law  J.  Rep.  (k.s.)  C.P.  132;  17  Com.  B.  Rep.  488. 

Sembk — ^that  the  plaintiflt*  remedy  to  enforce  their 
judgment  would  be  by  bill  in  equity  or  mandamus. 
Ibid. 

Commianonen,  who  were  elected  annually  under 
a  local  act,  and  were  authorised  to  cany  out  its  pro- 
visions for  the  internal  management  of  a  town,  were 
empowered  to  appoint  a  derk  and  other  neceosary 
officers,  and  to  pay  them  reasonable  salaries  out  of 
the  monies  to  be  raised  by  rates  and  tolls;  they  were 
to  sue  and  be  sued  in  the  name  of  their  clerk,  who 
was  to  be  rdmbuned  all  costs  and  expenses  out  of 
the  same  fund,  and  not  to  be  personally  liable  for 
them ;  power  was  given  to  them  to  enter  into  certain 
spedfied  contracts ;  no  power  was  expressly  given  to 
them  to  retain  an  attorney,  but  the  nature  of  thdr 
powers  would  render  legal  assistance  necessary. 
The  plaintiff  was  appointed  derk  by  one  set  of 
Commissioners,  no  salairy  being  mentioned,  and  was 
reappointed  the  next  year  by  the  succeeding  Com- 
missioners  at  a  fixed  salary;  and  he  also  did  budness 
within  the  scope  of  the  act  for  the  same  Commis- 
sioners, on  their  retainer: — Held,  that  the  plaintiff 
could  maintain  an  action  of  contract  against  the 
CommissionerB  for  the  time  being,  in  the  name  of 
thdr  derk,  for  the  services  thus  rendered  to  former 
Commisnoners.  Hall  v.  Taylor,  27  Law  J.  Rep. 
(n.8.)  Q.B.  811;  E.  B.  &  E.  107. 

The  8  &  4  Will  4.  c.  cxiii.,  an  act  for  better  pre- 
serving the  harbour  of  Maryport,  and  for  lighting  and 
otherwise  improving  the  township  of  Maryport,  sec- 
tion 7,  appoints  trustees  to  carry  the  act  into  execu- 
tion. By  section  21,  they  may  elect  a  harbour- 
master, who,  by  section  47,  may  direct  any  person, 
having  the  command  of  any  vessel  entering  into  or 
being  within  the  harbour,  to  anchor  and  place  the 
same  in  such  situation  within  the  harbour  as  he  shall 
direct  After  the  passing  of  the  act  some  coals  were 
shot  into  a  berth  in  the  harbour  which  rendered  it 
dangerous.  The  trustees  at  a  board-meeting  having 
had  notice  of  the  state  of  the  berth,  gave  directions 
to  thdr  clerk  to  have  the  coals  removed,  and  the 
coals  were  accordingly  partly,  but  not  sufficiently, 
removed  at  thdr  expense.  After  this  the  harbour- 
master, without  the  knowledge  of  the  trastees,  directed 
the  plaintiff  to  place  his  vessel  in  the  berth.  He  did 
so,  and  the  vessel  while  lying  there  sustained  damage 
in  consequence  of  the  berth  being  unsafe.  The 
harbour-master  knew  that  the  berth  had  been  unsafe 
and  what  had  been  done  to  it,  but  ndther  he  nor  the 
trustees  knew  that  the  berth  continued  unsafe  when 
he  directed  the  plaintiff  to  place  his  vessel  in  it : — 
Held,  by  the  Court  of  Exchequer  Chamber,  that 
there  was  no  evidence  to  warmnt  a  verdict  against 
the  trustees.  MOcalf  v.  BdheringUm,  5  Hurl.  &. 
N.  710. 


PUBLIC  HEALTH. 

[The  General  Board  of  Health  continued  by  19 
&  20  Vict  c  85 ;  by  20  &  21  Vict  c.  88.— See  21  &  22 
Vict.  c.  97*  vesting  in  the  Privy  Council  certain  Powers 
for  the  Protection  of  the  Public  Health.— The  Public 
Health  Act,  1848,  amended,  and  further  Providon 
made  for  the  Local  Government  of  Towns  and  popu- 
lous Districts,  by  21  &  22  Vict.  c.  98.— The  Public 
Health  Act,  1858,  amended  and  made  perpetual  by 
22  &  28  Vict  c.  8.— Further  Provision  for  the  Ex- 
penses of  Local  Boards  of  Health  and  Improvement 
Commissioners  acting  as  Burial  Boards  made  by  23 
&  24  Vict  c.  64.] 

(A)  Appuoatioh  or  the  Pubuo  Hialth  Act 

OP  1848. 

(B)  CoirsTRUOTiov  OP  TBI  Act. 

(C)  COHSTITUTIOH  OP  LOOAL  BoARD. 

(D)  POWIBS  OP  GUBRAL  AVD  LoOAL  BoARD. 

\E)  Bt-laws. 

(F)  CoHTRAOTS  ROT  URDBR  SrAL. 

fG)  Ratm. 

[H)  COMPRHSATIOR. 

( I )  AoTioR  BT  Local  Board. 


(A)  Application  op  the  Pubuc  Hbaltb  Act, 

1848. 

Upon  the  petition  of  the  requidte  number  of  in- 
habitants of  a  parish,  consbting  of  a  township  and 
three  hamlets,  the  General  Board  of  Health  sent 
an  inspector  to  inquire  into  and  report,  under  the 
11  &  1 2  Vict,  c  68. 8. 9,  as  to  the  application  of  the  act 
to  the  parish.  The  inspector  inquired  as  to  the 
parish,  and  recommended  the  application  of  the  act 
to  the  township,  and  public  notice  to  that  effect  was 
appended  to  the  report.  The  General  Board  re- 
ported that  the  act  should  be  applied  to  the  parish 
within  its  existing  boundaries;  and,  by  an  Order  in 
Council  thereon,  the  act  was  ordered  to  be  applied 
to  and  put  in  force  within  the  entire  parish: — Hdd, 
that  the  order  was  valid.  Bar^  v.  /enop,  26  Law 
J.  Rep.  (R.s.)  Exch.  186;  1  Hurl.  &  N.  578. 

Before  the  application  of  the  act,  sepante  high- 
way-rates had  been  made  for  the  township  and  for 
eadi  hamlet ;  but  the  local  board  made  a  general 
highway- mte,  as  well  as  a  general  district  rate: — 
Held,  diat  the  highway-rate  was  illegal,  and  that  the 
stetute  17  &  18  Vict.  c.  69.  did  not  apply  to  an 
action  brought  to  try  the  validity  of  the  rate,  in  which 
the  verdict  was  found  before  the  passing  of  the  act, 
subject  to  a  special  case  stated  and  dedded  after  the 
act    Ibid. 

(B)  CoXrSTRUCTIOR  OP  THB  AOT. 

The  Public  Health  Act,  11  &  12  Vict  c.  63. 
s.  68,  which  empowers  the  local  board  to  require 
**  any  present  or  future  street,  not  being  a  highway,** 
to  be  properly  paved,  &c.  by  "  the  owners  or  occu- 
piers of  premises  fronting,  adjoining  or  abutting 
upon  **  such  street,  and  upon  thdr  refusal  empowers 
the  board  to  execute  the  works  and  chaige  the 
expenses  upon  them,  does  not  give  the  board  power 
to  make  new  streeti^  nor  does  it  apply  to  streets 
repairable,  or  partly  repdrable,  by  the  parish,  but 
only  to  streets  in  no  part  repdrable  by  the  parish. 
Th€  Iiooal  Board  of  HtaUh  of  Kingiton-vpon-HfUl 
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T.  Jfmmt  26  Lav  J.  B«p.  (va)  Exdi.  33;  1  Hurl. 
&  N.  489. 

The  proTMO  in  nctloii  85.  of  the  Public  Health 
Act,  1848,  Teqniring  local  boerda,  before  contracting 
for  the  execution  of  any  works  under  the  act,  to 
obtain  an  estimate  and  report  from  their  sunreyor. 
as  to  ftiture  repairs,  does  not  apply  to  a  contract 
for  work  done  to  streeu  not  being  highways  under 
section  69.  But  such  estimate  and  report  must  be 
obtained  where,  under  the  provisions  of  the  act,  the 
local  board  are  required  to  execute  the  particufair 
work  and  afterwaMs  repair.  OwMiMigKiim  ▼.  A# 
Laeal  Board  cf  ffedUh  of  ihe  Borough  of  Wolver^ 
kaii^pitm,  26  Law  J.  Rep.  (v.b.)  M.C.  88 ;  7  £.  &  B. 
107. 

<C)  CoNSTiTunoii  or  Local  Board. 

Three  members  of  a  local  boaid  of  health  con- 
sisting of  nine  members  ceased  to  be  members  under 
section  18.  of  the  PubUc  Health  Act,  1848  (11  &  12 
Vict.  c.  68),  by  reason  of  absence.  On  the  4th  of 
January  Uie  board  met  and  declared  that  the  said 
three  members  should  be  the  one-third  in  number 
of  the  members  of  the  board  who  should  go  out  of 
office,  as  required  by  section  13.  of  the  said  act,  on 
the  3rd  of  March,  the  day  named  in  Uie  Order  in 
Council  applying  the  said  act  to  the  district.  At  the 
annual  election  held  on  that  day,  three  persons  were 
duly  elected,  the  other  six  members  remaining  in 
office:'— Held,  in  an  action  of  replevin,  that  the 
election  on  the  31st  of  March  was  good,  and  that  a 
general  district  rate  made  by  the  board  after  such 
election  was  valid.  IfowiU  ▼.  MamfvU^  25  I«aw  J. 
jEtep.  (a.8.)  aB.  411;  6  £.  &  a  786. 

(D)  POWBRS  or  GiNBRAL  AVD  LoOAl  BoARDS. 

By  an  act,  9  Qeo.  4.  c.  zxxvii.,  for  paving,  light- 
ing, &c.  the  town  of  North  Shields,  certain  Com- 
missioners thereby  appointed  were,  by  section  25, 
required  to  make  and  repair  the  streets,  lanes,  &c 
within  certain  limits  defined  by  the  said  act;  and  by 
section  27.  it  was  provided,  that  so  much  and  such 
part  of  the  tumpike*roads  pessiDg  into  or  through 
the  said  town«  on  both  sides  whereof  houses  were  or 
should  be  built,  as  lay  within  the  limits  of  the  act, 
should  cease  to  be  part  of  such  turnpikc'roads,  and 
that  the  trustees  of  such  turnpike-roads  should  not 
contribute  towards  the  repairs  thereof.  The  North 
Shields  road  (part  of  which  was  within  the  limits 
defined  by  the  said  act)  was  made  a  turnpike-road 
by  an  act  passed  in  the  22  Geo.  2,  amended  by 
subsequent  acts.  By  the  1  &  2  WilU  4.  c.  Ixxii. 
the  said  turnpike  nets  were  repealed;  and  section  18. 
enacted  that  no  part  of  the  money  to  be  received 
by  virtue  of  the  repealed  acts  or  this  act  should  be 
laid  out  in  paving,  repairing  or  cleansing  any  street, 
road  or  highway,  within  any  town  through  which  the 
said  road  and  branches  might  pass,  and  which  street, 
road  or  highway  had  or  should  have  houses  or  other 
buildings  abutting  or  ranging  along  both  sides  thereof; 
nor  should  it  be  lawful  for  the  turnpike  trustees  to 
collect  any  toll  in  any  such  street,  road  or  highway. 
Under  section  10.  of  the  Public  Health  Act,  1848, 
a  provisional  order  of  the  General  Board  of  Health 
was  made,  which,  after  reciting  that  the  Commis- 
sioners, under  the  9  Geo.  4.  c  xxxvii.  hod  trans- 
ferred the  powers  vested  in  them  to  the  mayor, 
aldermen  and  burgesses  of  the  borough  of  T,  directed. 


amongst  other  things,  that  emy  part  of  the  PuUfe 
Health  Act,  1848,  except  section  SO.  and  a  part  of 
•tetion  88,  should  be  in  fbiee  within  the  said  corpo- 
rate borough,  and  that  the  Mud  boiough  should  form 
oae  district  for  the  purposes  of  the  said  act,  and  that 
eertaitt  sections  of  the  said  recited  aol  shooM  ba 
repealed,  and  certain  sections  of  the  Towns  Polioa 
Clauses  Act,  1847,  and  of  the  Towns  ImprovemeQft 
ClauMS  Act,  1847,  should  be  incorpoiated  with  m 
ranch  of  the  9  Geo.  4.  c.  xxxvii.  as  renaiaed  «iii» 
repealed,  and  of  the  Public  Health  Act  aa  appUtd  «• 
the  said  borough  under  the  said  order,  and  any  act 
of  parliament  confirming  the  samob  Seetioiis  25. 
and  27'  of  the  9  Geo.  4.  e.  xxxvii  were  not  amongst 
the  sections  directed  to  be  repealed  by  the  sai4 
order.  Sectioo  50.  was  one  of  the  saetione  of  the 
Towns  Improvement  Clauses  Act  directed  to  ba 
applied  to  the  said  corpomte  district,  and  it  enacted, 
**  that  the  trustees  of  any  tumpike-road  shall  not 
collect  any  toll  on  any  road  within  the  limits  of  th« 
special  act^  or  lay  out  any  money  thereon.**  By  • 
subsequent  act,  14  &  15  Vict,  c  10,  the  provisional 
order,  so  fiir  as  the  same  was  authorised  bf  tho 
Public  Health  Act,  was  deelared  to  be  aa  bindim 
and  of  the  like  force  and  effect  as  if  tba  pvoviaioaa  of 
it  had  been  expressly  enacted  in  the  act.  Under  tha 
act  1  &  2  WilL  4.  c  ixxil  several  tolUgptes  were 
maintained  by  the  trustees,  all  of  them  bcug  within 
the  boundaries  of  the  said  corporate  district  of  T, 
but  without  the  limits  defined  by  the  9  Geo.  4. 
c  xxxvii.  Two  of  the  said  gates  stood  in  the  main 
street  of  a  village,  at  a  point  where  houses  abutted 
on  both  sides  of  the  road.  Another  of  the  gatca 
stood  between  the  ooUector*s  ioU-house,  abutting  on 
the  road,  and  an  inclosure  in  front  of  an  asyluoH 
and  a  range  of  buildingp  forming  a  suburb  of 
North  Shields  formerly  adjoined  the  toll-house ;  but 
since  1846  the  toll-house  was  diMonnected  from  the 
range  of  buildings  by  the  construction  of  a  raiU 
way.  There  was  no  continuous  range  of  buildings 
abutting  on  the  opposite  side  of  the  road.  The 
places  at  which  two  others  of  the  gates  stood  were 
without  buildings  ranging  along  or  abutting  upon 
either  side  of  the  road.  The  local  board,  actiqg 
under  the  Public  Health  Act,  had  caused  the  gates 
to  be  removed,  the  turnpike  trustees  refiising  to 
allow  the  caru  of  the  local  board  to  pan  without 
payment  of  toll: — Held,  in  an  action  of  trespass 
(Jjord  Campbell^  CJ.  diflfering),  that  prohibiting  the 
receipt  of  tolls  by  the  trustees  within  the  limits  of 
the  corporate  dirtrict  of  T  could  not  be  oonsidered 
as  a  regulation  or  restriction  neoessary  for  the  pur* 
pose  of  applying  the  PubUc  Health  Act,  1848,  to 
the  dihtrict;  and  therefore  that  the  provisional  order 
incorporating  the  50th  section  of  the  Towns  Im- 
provement Act,  1847,  under  which  the  defendant 
acted,  was  not  authorised  under  the  powers  given  to 
the  General  Board  of  Health  by  the  10th  section 
of  the  Public  Health  Act,  1S48 ;  and  thertfore  tliat 
the  local  board  was  not  justified  in  causing  the  gstef 
to  be  removed.  Claitfion  v.  Fenwiok,  25  Iaw  J* 
Eep.  (N.a)  aB.  226 ;  6  £.  &  B.  114. 

And,  per  ErlCt  J.,  that  the  local  situation  of  the 
gates  was  not  such  as  to  bring  them  within  the  pro- 
hibition contained  either  in  the  27tb  section  of  the 
9  Geo.  4.  c.  xxxvii.  or  the  18tb  section  of  the  1  &  2 
Will.  4.  c.  UxiL    Ibid. 

A  local  board  of  h^th  has  no  power,  under  the 
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Fnblie  Health  Act,  11  &  12  Vict  c  6S,  to  «fittf 
Bpon  InnJ  witbmit  the  oonmnt  of  the  owner  for  the 
purpose  of  toaking  reservoirs  and  deposit^beds  for 
retsining  the  sewage;  and  the  Court  granted  an 
injunction  to  restrain  such  a  proceeding.  Smtton  ▼• 
Ike  Mayor  tuid  Aldermen  of  Norun^,  27  Law  J. 
Rep.  (irjBi.)  Chanc  789. 

A  local  board  of  health,  under  coyer  of  legislatira 
powen^  cannot  make  a  sewer  which  will  have  the 
effect  of  polluting  the  water  of  a  caoal: — Held, 
thereibre,  that  the  board  must  be  restrained  from 
permitting  sewage  communications  to  be  made  be- 
tween the  adjoining  houses  and  the  main  sewer  so 
long  as  it  should  discharge  itself  into  the  canal. 
The  Mandusier,  Sh^field  and  Lmcohi^ire  Mail, 
Co.  V.  the  Worktop  Board  c/  HeaUk,  26  Law  J. 
Rep.  (N.8.)  Chanc.  845;  23  Beav.  196. 

Power  given  to  a  canal  eompany,  by  their  act  of 
faicorpomtion,  to  supply  the  canal  with  water  from 
all  brooks,  streams  and  wateroounes  within  1,000 
yards  of  the  canal,  does  not  so  far  comprise  rain  and 
other  surface  water  which,  being  collected  on  the 
Toad,  ran  along  an  open  gutter  into  the  canal,  as  to 
preclude  a  local  board  of  health  from  allowing  it  to 
fidi  through  gratings  into  a  sewer  which  they  had 
nade  under  &e  roiul  for  the  drainage  of  the  district. 
Ibid. 

The  powers  of  local  boards,  under  the  Public 
Health  Act,  11  &  12  Vict  c.6S,  for  the  construction 
of  sewers,  are  conBned  to  their  own  district ;  and  the 
Local  Government  Act,  21  &  22  Vict  c  98,  extends 
the  ezeraise  of  those  powers  beyond  the  district  only 
where  it  may  be  necessary  for  the  purpose  of  outlall 
or  distribution  of  sewage,  and  not  for  the  purpose 
of  making  new  sewers.  Hayward  ▼.  Zowndss,  26 
Law  J.  Rep.  (ii.8.)  Chanc.  400 ;  4  Drew.  454. 

(£)  Bt-laws. 

By  a  local  improvement  act,  incorporating  **  The 
Public  Health  Act  1846,**  which,by  Order  in  Coun- 
«il,  had  been  previously  applied  to  the  district,  the 
load  board  were  empowered  from  time  to  time  to 
make  by-laws  for  the  purpose  (imUr  aUa)  of  regu- 
lating the  conduct  of  the  drivers  of  hackney  canriaget 
and  animals  plyuig  within  the  district  and  for  Bxtng 
the  stands  of  such  hackney  carriages  and  animals. 
The  local  board  made  a  by-law  that  the  places  in 
tiie  district  where  painted  boards  should  ftom  time 
to  time  be  placed  by  the  local  board  of  health  to 
distinguish  them  as  stands,  should  be  the  stands  for 
such  number  of  carriages,  Ac.  as  should  be  men- 
tioned on  such  boards,  and  prohibiting  drivers  from 
pladng  their  vehicles,  &c.,  or  plying  for  hire  else- 
wbete  than  on  such  stands,  under  a  penalty  of  40«.: 
—Held,  that  the  by-law  was  valid,  and  within  the 
powers  of  the  local  act,  and  that  it  was  not  necessary 
to  make  a  by-law  for  fixing  the  position  of  the  stands. 
Bewnelt  v.  the  BladepoU  Local  Board  of  BealOk, 
JTeayon  v.  the  -eame,  28  Law  J.  Rep.  (n.8.)  M.C. 
206;  mom.  The  Biaikpool  Local  Boaitd  of  ffcaUh 
V.  BflMMM,  4  HurL  &  N.  127. 

The  Public  Health  Act  1646,  was  applied  by  the 
Order  in  Council  to  the  township  of  L,  and  the  Local 
Improvement  Act  adopted  the  same  limits.  L  was 
on  one  side  bounded  by  the  sea.  The  provinions 
of  the  local  act  shewed  tiiat  it  was  intended  that  the 
Justices  should  have  jurisdiction  over  the  shore: — 
HMf  that  the  sea-shore  between  high  and  low  water- 


mark was  within  the  district,  and,  conseqiientiy, 
that  the  above  by-law  was  applicable  to  stands  oa 
the  sea-shore.     Ibid. 

On  appeal  against  the  determination  of  Justices^ 
under  the  20  ft  21  Viot.  c  48,  the  party  in  support 
.of  the  information  or  complaint  is  entitled  to  himu 
Ibid. 

(F)  Contracts  kot  undik  SbaIi. 

The  Public  Health  Act,  1848,  11  ft  12  Vict, 
o.  63,  which  establishes  local  boards,  and  gives  them 
power  to  make  contracts  binding  on  the  district 
rates,  requires  in  the  case  of  non-corporate  districts, 
that  the  board  shall  cause  a  seal  to  be  made  for  the 
use  of  such  board  in  the  execution  of  the  act;  and 
the  65th  section  requires  that  all  contracts  above 
10/.  shall  be  in  a  certain  form,  in  writing ;  and  in 
the  case  of  a  aon-oorporate  district,  sealed  with  the 
seal  of  the  board  and  signed  by  five  or  more  mem- 
bers thereof, — Held,  that  the  85th  section  is  not 
merely  directory,  but  creates  a  condition,  and  there- 
fore that  a  contract  not  under  seal  is  void.  F^rend 
y,  Denmeti,  17  Law  J.  Rep.  (v.s.)  C.P.  614;  4  Com. 
B.  Rep.  NJS.  576. 

(G)  Ratks. 

[See  amU  (A).] 

The  power  given  by  section  80.  of  the  Public 
Health  Act,  II  ft  12  Viot  c.  63,  to  local  boards  of 
health,  ^ftom  time  to  time  to  divide  their  district 
or  any  street  thsteia  iaio  one  or  more  parts,  for  idl 
or  any  or  either  of  tiie  parposesof  the  8ct,and  make 
a  separate  assessment  upon  any  suoh  part  for  or  in 
respect  of  all  or  any  of  the  purposes  for  which  the 
same  is  formed,** is  a  discretionary  power.  Dorlmg 
▼.  Ae  Local  Board  ofSeaUh  of  Bpeom,  24  Law  J. 
Rep.  (V.S.)  M.C.  162 ;  6  E.  ft  B.  471. 

The  occupier  of  premises  within  a  district  under 
the  management  of  a  local  board  of  health,  is  liable 
to  be  assessed  to  a  spedal  district  late,  made  under 
the  66th  section  of  the  act,  ibr  defraying  the  ex- 
penses of  permanent  works  and  laid  on  tiie  entire 
dtatriet,  although  the  premises  rated  receive  no 
direct  or  imaiediate  improvement  from  the  works  in 
respect  of  which  the  nrte  is  made.  It  is  sufficient 
that  the  part  of  the  district  within  which  the  premises 
are  situated  is  benefited  by  the  works  executed. 
Ibid. 

The  Public  Health  Act,  1846,  (11  ft  12  Vict 
c.  66.)  iL  106,  enacts,  that  all  mtes  nuide  or  collected 
under  it  shall  be  published  in  the  same  manner 
as  poor-rates : — Held,  that  non-publication  did  not 
make  a  rate  void;  and  that  on  a  summons  to  enforce 
the  rate,  which  had  not  been  published,  but  had  not 
been  appealed  against  the  Justices  were  right  in  dis- 
regarding the  non-publication;  and  that  their  warrant 
was  a  protection  to  the  officer  distraining  under  it 
Le  Fewvre  v.  MUUr,  26  Law  J.  Rep.  (ir.8.)  M.C. 
175;  8  E.  ft  B.  821. 

The  district  of  the  Local  Board  of  Health  of  the 
city  of  Ely  comprised  two  parishes,  a  part  of  each 
of  the  said  parishes  being  an  ancient  hamlet  The 
parishes  and  the  hamlets  had,  before  the  Public 
Health  Act,  1848,  respectively  maintained  their 
own  highways,  separate  surveyors  being  appointed 
for  each.  The  greater  portion  of  the  district  con- 
sisted of  land  used  almost  entirely  as  arable,  meadow 
or  pasture  land.    The  local  board,  acting  as  mr* 
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Teyon  of  highwnyi  umSer  (he  Public  HcnlUi  Act» 
1848,  had  made  fouriepanite  highway  ratet  for  each 
of  the  said  pariahes  and  hainleta,  in  one  of  which  the 
appelhint  was  nted  as  the  occupier  of  a  fann-hoase 
and  lands  upon  the  fhll  rateable  value,  and  there- 
upon appealed  against  the  said  mte : — Held,  that  the 
dvtrict  of  the  hood  Board  of  Health  was  one  entire 
district  for  all  the  purposes  of  the  Public  HeaUh 
Act,  1848 ;  and  that  for  defraying  the  expenses  of 
repairing  and  maintaining  the  highways  the  local 
board  must  make  a  general  district  rate  under  the 
said  Public  Health  Act,  and  could  not  make  a  sepa- 
late  highway  rate  in  each  of  the  parishes  and  ham- 
lets forming  the  district;  and  that  the  rate  appealed 
against  was  therefore  bad.  Motelejf  t.  the  Loeai 
Board  of  Health  of  the  City  of  Ely,  26  Law  J. 
Bep.  (n.b.)  M.O.  23;  6  E.  &  B.  618. 

By  section  88.  of  11  &  12  Vict  c  63.  (Public 
Health  Act,  1848),  special  and  general  district  rates 
shall  be  made  and  levied  upon  the  occupiers  of  all 
s  :ch  kinds  of  property  as  are  assessable  to  any  rate 
for  the  relief  of  the  poor;  provided  "  that  if  within 
any  district  or  part  of  a  district  any  kind  of  property 
shall,  before  the  passing  of  this  act,  have  been 
exempted  from  rating  by  any  local  act,  in  respect  of 
ail  or  any  of  the  purposes  for  which  general  or 
special  district  rates  may  be  made  under  this  act,  the 
same  kind  of  property  shall,  in  respect  of  the  same 
purposes,  and  to  the  nme  extent  within  Um  parts 
to  which  the  exemption  applies^  be  exempt  from 
assessment  to  any  general  or  special  distnet  mtes 
under  this  act.  By  section  106.  of  the  5  Geo.  4. 
c.  xxii.,  a  local  act,  for  paving,  &c.  the  borough  of 
Plymouth,  Commissioners  were  empowerad  to  direct 
rates  to  be  made  upon  the  tenant  or  ooeupier  of  all 
houses,  &c.  in  the  said  borough^  and  upon  the  seve* 
nl  gardens,  ftc.  thereto  adjoining  or  belonging; 
and  upon  all  g^udent,  tenementa  and  hereditaments 
adjoining  to  or  upon  any  of  the  streets^  &e.  made  or 
to  be  miade  within  the  populous  or  town  part  of  the 
said  borough,  or  situate  so  contiguous  to  some  street 
within  the  said  populous  or  town  part  of  the  borough 
that  there  should  be  no  greater  distanoe  than  100 
feet  from  some  street  within  the  populous  or  town 
part,  &c  to  the  nearest  of  such  houaes  or  buildings, 
or  the  gardens,  &c.  thereunto  adjoining  and  belong- 
ing, nor  from  such  last-mentioned  houses  or  build* 
ings,  gardens,  &c,  to  such  as  shall  be  next  succeed- 
ing, a!nd  so  on  from  one  rateable  house,  &c.  to  the 
next  or  nearest  in  the  said  borough.  By  a  general 
district  rate  made  by  the  local  board  of  health,  L  was 
rated  as  the  occupier  of  a  field  and  market-garden* 
The  field  was  within  the  borough  and  district,  but 
was  not  adjoining  to  or  upon  any  street,  &c.  within 
the  populous  or  town  part  of  the  borough,  nor  within 
the  limits  defined  by  the  looalact  Hie  market-gimlen 
was  within  the  borough  and  district,  but  was  not 
a  garden  adjoining  or  belonging  to  any  house, 
ftc,  or  situate  or  adjoining  to  or  upon  any  street, 
&c.,  nor  within  the  limits  defined  by  the  local  act. 
No  rate  had  ever  been  paid  in  respect  of  the  pro- 
perty under  the  local  act: — Held,  (dUteniHenteMrU, 
J,  J  that  L  was  liable  to  be  so  rated,  as  the  proviso  in 
section  88.  of  the  U  &,  12  Vict.  c.  68.  only  applies 
to  property  exempted  in  respect  of  its  kind,  and  not 
in  respect  of  its  locality.  Luacombe  v.  tXe  Local 
Board  of  Health  for  the  Borough  of  Plymouth  ; 
Shcrtkmd  v.  the  Ueal  Board  qf  Health  for  the 


Borough  of  Pfymouth  ;  Pouiey  v.  the  Local  Board 
of  Health  for  the  Borough  of  Plymouth,  27  Law  J. 
Bep.  (ir.8.)  M.C.  299;  E.  B.  &  E.  691. 

In  the  same  rate  8  was  mted  as  the  occupier  of  a 
house  and  garden  attached  thereto  within  the  borough, 
and  within  the  district,  but  not  within  the  populous 
or  town  part,  nor  within  100  feet  of  any  property 
rateable  under  the  local  act,  except  the  line  of  the 
8  D  Railway  Company  :~Held,  (diteeutiente  Brie, 
/.,  J  that  8  was  liable  to  be  so  rated.    Ibid. 

In  the  same  rate  P  was  rated  as  the  occupier  ef  a 
pasture  field  within  the  populous  part  of  the  borough, 
and  adjoining  to  and  upon  a  street  within  the  popu- 
lous or  town  part,  &c.  and  within  the  district.  He 
was  also  rated  as  the  occupier  of  a  market-garden 
within  the  district  and  within  the  populous  or  town 
part  of  the  borough,  and  adjoining  to  and  upon  a 
street  within  the  populous  or  town  part  of  the  bo- 
rough, but  not  adjoining  or  belonging  to  any  house 
or  building: — Held,  that  he  was  liable  to  be  so 
rated.    Ibid. 

The  103rd  section  of  the  Public  Health  Act,  1 848, 
provides,  that  if  any  person  assessed  to  a  rate  under 
that  act  foil  to  pay  the  same  when  due,  a  Justice  may 
summon  the  defeulter  to  shew  cause  why  the  rate 
should  not  be  paid :  and  if  no  sufficient  cause  be 
shewn,  the  Justice  may  cause  the  same  to  be  levied 
by  distress.  By  section  136,  any  person  who  shall 
think  himself  aggrieved  by  any  sudi  rate,  or  by  any 
order,  conviction,  judgment  or  determination  of  or 
by  any  matter  or  thing  done  by  any  Justice  in  any 
case  m  which  the  penalty  imposed  or  the  aum 
adjudged  shall  exceed  20f.,  may  appeal  to  the  Court 
of  Quarter  Sessions  held  next  after  the  making  of 
the  mte.  The  act  having  been  put  in  force  wiUiin 
the  borough  of  K,  the  local  board  made  three  several 
district  rates,  and  assessed  R  in  sums  amounting  to 
4i.  5«.  6(2.  in  respect  of  premises  occupied  by  him. 
R  refused  to  pay  the  rates,  on  the  ground  that  the 
greater  portion  of  the  premises  occupied  was  not 
within  the  borough.  He  was  thereupon  summoned 
before  two  Justices,  who  made  ad  order,  whereby, 
after  reciting  the  reftisal  to  pay  the  rates,  that  the 
parties  appeared  before  them,  and  having  heard  the 
matter  of  complaint,  they  adjudged  that  R  pay 
the  several  mtes,  with  costs,  and  that  if  the  several 
sums  be  not  forthwith  paid,  the  same  be  levied 
by  distress.  R  appealed  against  this  order  to  the 
Court  of  Quarter  Sessions,  who  quashed  the  order, 
with  costs,  to  be  paid  by  the  local  board,  who  there- 
upon appealed  to  this  Court  for  a  prohibition,  on  the 
ground  Uiat  the  appeal  to  the  Sessions  would  not  He: 
— Held,  that  as  the  matter  was  not  fkee  from  doubt, 
the  Court  ought  not  to  grant  a  prohibition.  JUcardo 
V.  the  Maidenhead  Local  Board  of  Health,  2  HurL 
&  N.  257. 

Semhle—ihai  the  »  sum  adjudged"  in  the  135th 
section  means  the  sum  in  respect  of  which  the  adju- 
dication was  made;  and,  therefore,  that  the  order 
of  the  Justices  was  a  matter  or  thing  done  by  them 
in  which  the  sum  adjudged  exceeded  20t,  within  the 
meaning  of  that  section.    Ibid. 

(H)  COMPSKBATION. 

A  mandamus  to  a  local  board  of  health,  constituted 
under  the  Public  Health  Act,  1848,  recited  that  R, 
the  prosecutor,  had  been  injured  by  the  exerdse,  by 
the  defendants,  of  the  powers  of  the  act;  that  he  bad 
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demanded  eompenntion  from  Che  defendants,  and 
that  they  had  denied  all  liabOity,  and  enjoined  the 
defendants  to  cause  compensation  to  be  made  to  R 
out  of  the  gpneral  or  special  rate  to  be  levied  under 
the  act*  The  return  stated  that  the  defendants  had 
not  denied  all  liability,  and  that  they  were  ready  to 
make  compensation  so  soon  as  it  had  been  duly  ascer- 
tained under  the  act;  that  it  had  not  yet  been  so 
ascertained,  nor  had  R  taken  any  steps  towards  having 
it  ascertained,  nor  given  the  defendants  notice  of  the 
amount  of  his  claim,  nor  informed  them  whether  it 
was  above  202.,  nor  appointed,  nor  given  notice  of 
his  intention  to  appoint,  an  arbitrator.  This  return 
was  traversed  generally,  and  on  the  trial  it  was  found 
that  the  defendants  had  denied  all  liability,  but  that 
the  prosecutor  had  never  claimed  any  specific  sum, 
and  a  verdict  was  entered  for  the  prosecutor.  On  a 
motion  to  enter  the  verdict  on  the  rest  of  the  return 
for  the  defendants,  and  to  enter  judgment  for  them, 
•—Held,  that«  under  the  144th  section  of  the  act, 
the  mandamus  was  good,  and  that  the  prosecutor  was 
entitled  to  a  verdict  on  the  whole  return,  and  to  a 
peremptoiy  mandamus,  on  the  ground  Uiat  where 
the  liability  to  make  compensation  is  denied,  it  is  no 
bar  to  the  prosecutor^  right  to  a  mandamus  that  he 
has  not  claimed  a  specific  sum  or  taken  steps  to  have 
the  amount  settled  by  arbitration  under  the  act. 
The  Queen  v.  the  Bttrdem  Local  Board  of  BeaUk 
(Bx.  Ch.),  29  Law  J.  Rep.  <N.8.)  Q.B.  242:  affirm- 
ing the  decision  below,  28  Law  J.  Rep.  (v.&)  Q.EL 
345. 

(I)  Action  bt  Local  Boabd. 

A  contract  was  entered  into  with  the  defendants 
by  five  persons  named,  who  were  members  of  a  local 
board  of  health,  for  works  to  be  done  by  the  defen- 
dants. The  five  covenanted  ''for  themselvt^s,  their 
heirs,  executors  and  administrators,*^  but  the  con- 
tract professed  to  be  entered  into  by  them  '*for  and 
on  behalf  of  the  local  board": — Held,  that  the  clerk 
to  the  local  board  was  the  proper  person  to  sue  for  a 
breach  of  this  contract,  by  virtue  of  the  1 88th  section 
of  the  Public  Health  Act,  1848. 11  &  12  Vict  c.  63. 
Cobham  T.  EoUomJbe,  8  Com.  B.  Rep.  815. 


PUBUC  WORKa 

[The  Advance  of  Money  out  of  the  Consolidated 
Fund  for  carrying  on  Public  Works  and  Fisheries 
and  for  the  Employment  of  the  Poor,  authorized  for 
a  further  period  by  19  &  20  Vict,  c  17.— The  Ap- 
plication of  Money  for  the  Purposes  of  Loans  for 
carrying  on  Public  Works  in  Ireland,  authorized  for 
a  further  period  by  19  &  20  Vict  c.  18.J 

Works  planned  by  public  boards  may  be  executed, 
though  they  tend  to  the  injury  of  neighbouring  land- 
owners. Notice  to  landownen  and  a  purchase  of 
their  rights  is  not  necessary  before  commencing  the 
works.  Public  boards  of  works  constituted  by  gene- 
ral acts  of  psrliament  have  neither  the  rights  nor 
obligations  of  landowners.  Where,  therefore,  in 
making  a  public  sewer  the  defendants  cut  a  high  road 
contiguous  to  lands  of  the  plaintiffs  in  such  a  manner 
that  they  withdrew  the  water  of  an  ancient  spring, 
and  laid  dry  a  rivulet  and  a  snies  of  ponds  extending 
three  quarten  of  a  mile,  upon  a  bill  by  the  land- 
•waers  claiming  an  immemorial  right  to  the  spring, 
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—Held,  that  this  Court  would  not  restrain  the  defen- 
dants in  the  execution  of  the  works,  or  compel  them 
to  make  the  sewer  water-tight,  or  to  do  any  act  to 
restore  the  ancient  flow  of  water ;  and  that  the  plain- 
tiffs were  without  any  remedy  in  equity,  and  that 
their  only  relief  lay  in  requiring  compensation  for 
the  damage  done.  StainUm  v.  Woolrych^  Stainton 
V.  the  Metropoiitan  Board  of  Worhe  and  the  Lewie- 
ham  Didrict  Board  of  Work»,2Q  Law  J.  Rep.  (n.8.) 
Chanc.  300;  23  Ben  v.  225. 

Public  works  ordered  by  act  of  parliament  mu«t 
be  so  executed  as  not  to  interfere  with  the  private 
rights  of  individuals ;  and  in  deciding  on  the  right  of 
a  single  proprietor  to  an  injunction  to  restrain  such 
interference  the  circumstance  that  a  vast  population 
will  suffer  {e.ff,  by  remaining  undrained)  unless  his 
rights  are  invaded,  is  one  which  the  Court  cannot  take 
into  consideration.  Attomeif  Otneral  v.  Cotmeil  of 
Borough  of  Birmmgham,  4  Kay  ft  J.  528. 

The  Council  of  the  borough  of  Birmingham  whs 
bound  by  a  local  act  of  parliament  incorporating  tlie 
Towns  Improvement  Clauses  Act  (10  &  11  Vict, 
o.  34),  effiectually  to  drain  the  town:— Held,  that 
they  were  not  justified  in  carrying  on  their  operationa 
for  this  purpose  so  as  to  drive  away  fish  and  prevent 
cattle  firom  drinking  of  the  water  of  a  river  at  a  part 
seven  miles  below  the  town,  and  where  it  belonged 
to  the  pkintiff.    Ibid. 

Held,  also,  that  assuming  the  inhabitants  of  Bir- 
mingham to  have  had  before  their  act  a  right  to 
drain  their  houses  into  the  river,  that  circumstance 
would  not  authorize  the  council  in  discharging  the 
sewage  in  such  a  manner  as  to  subject  the  pluntiff 
to  the  inconvenience  of  which  he  now  complained. 
Ibid. 

Held,  farther,  that  although  plaintiff  had  submitted 
to  the  injury  for  nearly  four  yean^  trusting  to  the 
assurance  of  the  council  that  they  were  carrying  out 
a  scheme  of  sewage  by  which  eventually  the  evil 
would  be  removed,  he  was  not  precluded  on  the 
ground  of  laches  from  now  applying  for  an  injunc- 
tion, the  rule  in  such  cases  being  that  the  mere  proe- 
pect  of  injury  does  not  give  a  right  to  this  relief. 
Ibid. 


QUO  WARRANTO. 

[See  VfiNUB.] 

An  information  in  the  nature  of  a  quo  wuramta 
will  not  issue  with  the  view  of  removing  a  disquali- 
fied person  from  the  burgess-roll  of  a  borough, 
unless  it  be  shewn  that  the  person  has  done  some- 
thing more  than  merely  allow  his  name  to  be  re- 
tained on  the  roll  after  notice  of  objection  to  his 
qualification.  In  re  Armstrong,  25  Law  J.  Rep. 
(ir.s.)  Q.B.  238. 

An  information  in  the  nature  of  a  gw  vforranto 
will  not  be  granted  in  the  case  of  a  clerk  to  borough 
Justices  appointed  under  section  102.  of  £  ft  6 
Will.  4.  c.  76,  as  such  a  clerk  is  removable  at  the 
pleasure  of  Uie  Justices.  It  is  also  an  answer  to  an 
application  for  such  an  information,  that  the  clerk 
was  lawfully  appointed,  and  that  his  office  has  never 
been  vscated.  In  re  Pox,  27  Law  J.  Rep.  <!r.s.) 
Q.B.  151;  nom,  R.  v.  Fox,  8  E.  &  B.  989. 

Qu<ere — whether  the  feet  that  such  a  clerk  was 
in  partnership  as  an  attorney  with  the  clerk  of  thd 
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peace  for  the  county,  who  wiii  entitled  to  receive 
certain  fees  upon  the  proBecution  of  offenders  com- 
mitted by  the  borough  Justicei  for  trial  at  the  Quar- 
ter Setoons  for  the  county,  constituted  him  a  person 
'*  interested  in  the  prosecution  **  within  the  meaning 
of  section  102.    Ibid. 


RAILWAY. 

[See  Ck>HFAHT:  LaHM  ClAUSU  Ck)ir0OLIDATIOR 

AOT.] 

["The  Railways  Act  (Ireland),  1851,"  continued 
by  19  &  20  Vict.  c.  72.] 

Section  58.  of  the  Railways  Clauses  Consolida- 
tion Act,  8  Vict,  c.  20,  applies  only  to  a  temporary 
obstruction  of  and  interference  with  roads  caused  by 
the  carrying  on  of  the  necessary  operations  for  con- 
structing a  particular  line  of  railway.  Where,  there- 
fore, a  railway  company,  under  a  power  contained 
in  their  special  acts,  became  the  proprietors  by  pur- 
chase of  an  existing  tramroad,  and,  under  a  ftirther 
power  enabling  them  to  do  so,  altered  and  adapted 
the  tramroad  so  as  to  form  a  part  of  their  new  line 
of  railway,  the  company  was  held  not  liable  to  an 
action  under  the  55th  section  of  the  8  Vict.  c.  20. 
for  not  substituting  another  road  instead  of  the  tram- 
mad  before  the  commencement  of  their  operations. 
Tanner  ▼.  ikt  South  Wales  RaiL  Co^  25  Law  J. 
Rep.  (n.8.)  Q.a  7;  5  E.  &  a  618. 

A  colt  accidentally  got  out  of  a  field  and  strayed 
along  a  highway.  The  plaintiff,  the  owner,  sent  his 
servant  after  it,  who  turned  it  and  drove  it  along  the 
high  road  back  again  towards  the  field.  The  high 
road  adjoined  the  premises  of  a  railway  company, 
the  gate  of  which  being  left  open  by  the  carelessness 
of  one  of  the  company's  servants,  the  colt  went 
through  the  gate  on  to  the  line,  and  was  killed  by  a 
train  which  passed: — Held,  that  the  company  were 
liable,  as  at  the  time  the  accident  happened  the 
owner  was  lawfully  using  the  road  by  driving  the 
colt  along  it ;  but  that  Aey  would  not  have  been 
liable  had  the  colt  been  so  killed  while  straving  by 
itself.  The  Midland  Rail,  Co,  v.  Dayhn,  25  Law 
J.  Rep.  (N.8.)  C.P.  78;  17  Com.  B.  Rep.  126. 

Section  46.  of  the  Railways  Clauses  Consolidation 
Act  (8  Vict.  c.  20),  which  provides  that  a  bridge 
made  by  a  railway  company  for  carrying  a  turnpike 
road  or  public  highway  over  or  under  the  railway, 
with  the  immediate  approaches  and  all  other  neces- 
sary works  connected  therewith,  shall  be  executed, 
and  at  all  times  thereafter  maintained  at  the  expense 
of  the  company,  imposes  on  the  company  the  obli- 
gation of  perpetually  maintaining  in  repair  the  road- 
way over  thebridge,and  over  the  ascents  and  descents, 
notwithstanding  that  by  section  56,  where  a  railway 
company  interferes  with,  or  raises  a  road,  all  that  the 
company  is  required  to  do  is  to  restore  it  to  as  good 
a  condition  as  the  same  was  in  at  the  time  when  it 
was  first  interfered  with  by  the  company,  or  as  near 
thereto  as  the  circumstances  permit.  The  North 
Stc^ordthire  Rail.  Co,  v.  Dale,  27  Law  J.  Rep.  (n.s.) 
M.0. 147;  8  £.  &  B.  886. 

A  railway  company,  in  1848,  purchased  freehold 
land  of  the  plaintiff,  adjoining  a  turnpike-road,  for 
the  purpose  of  diverting  the  existing  road  and  substi- 
tuting a  new  one.    In  1849,  after  having  made  the 


new  roAil,  they  took  ptMsessioii,  with  the  ihll  know- 
ledge  of  the  plaintiff,  of  a  portion  of  the  old  road  not 
occupied  by  but  adjoining  their  railway,  and  which  by 
the  diversion  had  ceased  to  form  part  of  the  turn- 
pike-road.   At  the  time  of  the  conveyance  both  the 
plaintiff  and  t^e  defendants  thought  that  the  soil  of 
the  old  road  was  vested  in  the  turnpike  trustees,  and 
it  was  not  included  in  the  conveyance  which  refened 
to  the  map  deposited  b;f  the  defendants  with  the 
clerk  of  the  peace,  in  which  the  road  was  described 
as  a  distinct  property,  reputed  to  belong  to  the  trus- 
tees.    By  the  local  acts  regulating  the  management 
of  the  road,  it  appeared  that  it  had  been  from  time 
to  time  widened,  and  power  was  given  to  the  tms^ 
tees  to  purchase  land  for  that  purpose;  but  it  did 
not  appear  that  the  soil  of  this  particular  portion  had 
ever  been  purchased  by  the  trustees  under  their  acta. 
In  1 858  the  phtintiff  brought  ejectment  for  this  por- 
tion:— Held,  first,  that  the  presumption  of  the  plain- 
tiff^s  ownership  of  the  road,  as  owner  of  the  adjacent 
soil,  was  not  rebutted  by  the  local  acts,  so  as  to  OHt 
upon  him  the  onus  of  shewing  that  the  land  forming 
this  part  of  the  road  had  not  been  purchased  by  the 
trustees.    Secondly,  that  although  ordinarily  by  a 
conveyance  of  lands  adjacent  on  both  sides  of  a  tam- 
pike-road  the  road  would  pass,  though  not  referred 
to  in  the  conveyance,  the  road  under  ti^e  cimmstanoes 
of  this  case  did  not  pass.    Thirdly,  that  the  effect  of 
the  General  Turnpike  Act,  8  Geo.  4.  c  126,  coupled 
with  the  Railway  Clauses  Consolidation  Ac^  was  not 
to  place  the  defendants  m  the  position  of  trustees  of 
the  new  road,  and  so  to  transfer  to  them  the  soil  of 
the  diverted  road.    Qucere — whether  the  diveruon 
of  the  road  was  under  the  powers  conferred  by  the 
16th  or  the  56th  section  of  the  latter  act  ?  Fourthly, 
that  the  non-interference  of  the  plaintiff  when  the 
defendants  took  possession  did  not  amount  to  such 
consent  as  precluded  the  plaintiff,  under  the  Lands 
Clauses  Consolidation  Act,  s.  124,  from  re-entering. 
Fifthly,  that  the  effect  of  that  section  is  not  to  pre- 
vent the  plaintiff  from  bringing  an  action  of  eject* 
ment  to  establish  his  title,  but  to  authorise  the  Court 
to  stay  execution  on  the  judgment.    TheMarqyu  of 
Sali^ury  v.  the  Greai  Northern  Rail.  Co.,  28  Law 
J.  Rep.  (N.B.)  C.F.  40;  5  Com.  B.  Rep.  N.S.  174. 

The  plaintiff,  as  lord  of  the  manor,  granted  a  piece 
of  the  waste  sidjoining  the  tumpike-road  to  P,  to 
hold  as  part  of  the  copyhold  of  the  manor : — Held, 
assuming  the  plaintiff  to  have  power  so  to  grant,  that 
the  right  to  the  soil  of  the  road  did  not  thereby  vest 
in  P.     Ibid. 

By  section  168.  of  5  &  6  Will.  4.  c.  cvii.  erery 
person  who  shall  send,  or  cause  to  be  sent,  by  the 
Great  Western  Railway  any  aquafortis,  oil  of  vitriol, 
gunpowder  or  other  goods  of  a  dangerous  quality,  shall 
distinctly  mark  or  state  the  nature  of  such  goods  on 
the  outside  of  the.  package,  or  shall  give  notice  of 
the  nature  of  such  goods,  on  pain  of  forfeiting  10/.: 
— Held,  that  guilty  knowledge  is  necessary  before 
this  offence  is  committed ;  therefore  where  G  and 
S  received  ft^mN  cases  which  contained  oil  of  vitriol, 
and  K  had  imposed  upon  them  by  stating  thst  the 
contents  were  of  an  entirely  different  description, 
and  G  and  S  had  no  knowledge  of  what  the  contents 
really  were,  and  sent  them  innocently  by  the  railway, 
it  was  held  that  they  were  not  liable  to  be  conricted. 
Scmhle — that  G  and  S  would  be  civilly  liable  to 
the  railway  company  as  being  the  senders  of  the 
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goods.  Semble,  also,  that  N  might  have  been  pro- 
ceeded against  under  the  above  section.  Heame  v. 
Gw'lon,  28  Law  J.  Rep.  (v.s.)  M.G.  216. 

The  by-laws  of  a  railway  company,  made  pursuant 
to  the  Railways  Clauses  Consolidation  Act,  sections 
108.  and  109,  are  documents  of  a  public  nature,  and 
proveable  as  such.  The  above  act,  section  110, 
provides  that  the  substance  of  such  by-laws  shall  be 
painted  on  boards,  &c.,  and  affixed  on  the  front  of 
every  wharf  or  station  belonging  to  the  company, 
according  to  the  nature  or  subject-matter  of  such 
by-laws  respectively,  and  so  as  to  give  public  notice 
thereof  to  the  parties  interested  therein  or  affected 
thereby;  and  no  penalty  imposed  by  any  such  by-law 
shall  be  recoverable  unless  the  same  shall  have  been 
published,  &c  as  aforesaid.  Section  111.  enacts, 
for  proof  of  the  publication  of  any  such  by-laws  it 
shall  be  sufficient  to  prove  that  a  copy  of  such  by- 
laws was  affixed  as  by  the  act  directed.  Upon  an 
information  before  Justices  charging  a  passenger 
with  an  infiraction  of  a  by-law  (prohibiting  passen- 
gers from  quitting  a  carriage  while  the  train  is  in 
motion),  it  was  proved  that  a  copy  of  the  by-laws 
was  affixed  in  the  manner  directed  by  the  act  at  the 
two  stations  respectively  at  which  the  passenger 
entered  and  quitted  the  carriage, — Held  ( ditsentienie 
Williams,  J,  J,  sufficient  proof  of  publication  ;  and 
that  it  was  not  necessary  to  prove  further  that 
copies  were  affixed  at  every  other  station  on  the  line. 
Motteram  v.  the  Eastern  Counties  Bail.  Co,  ,29  Law 
J.  Rep.  (R.s.)  M.C.  57. 

A  person  who  places  a  truck  across  a  railway  line, 
in  such  a  manner  that  if  a  carriage  or  engine  came 
along  the  line  its  passage  would  be  obstructed  thereby, 
and  the  safety  of  passengers  in  any  such  carriage 
endangered,  is  guilty  of  a  misdemeanor,  under  the 
statute  3  &  4  Vict  c.  97.  s.  13,  though  the  railway 
has  not  been  yet  opened  for  passpnger-traffic,  and 
though  no  carriage  or  engine  is,  in  fact,  obstructed. 
The  Queen  v.  Bradford,  29  Law  J.  Rep.  (n.s.)  M.C. 
171 ;  Bell's  C.C.  268. 

The  pUuntiiF  folded  his  sheep  in  a  field  adjoining 
a  railway,  using  the  quickset  hedge  forming  the  com- 
pany's fence  as  on  one  side  of  the  inclosure.  Some 
of  the  sheep  escaping  through  a  small  hole  in  the 
hedge,  got  upon  the  railway  and  were  killed :— Held, 
that  the  company  were  liable,  and  that  it  was  no 
misdirection  to  tell  the  jury  that  by  section  68.  of  the 
Railways  Clauses  Consolidation  Act,  1845  (8  &  9  Vict. 
c.  20),  the  company  were  bound  to  keep  their  fences 
sufficiently  strong  to  prevent  sheep  and  cattle  from 
straying  out  of  the  adjoiningiands, — ^the  jury  having 
found  as  a  fact  that  the  fence  was  insufficient.  Bes^ 
saiU  V.  the  Great  Western  BaU.  Co.,  8  Com.  B.  Rep. 
N.S.  368. 

A  entered  into  an  agreement  with  the  projectors 
of  a  railway  company,  whose  projected  line  was 
marked  in  the  plans  as  intended  to  run  through  his 
property,  to  withdraw  his  opposition  to  their  proposed 
bill,  and  they  agreed  that  in  case  the  company  should 
in  that  or  any  subsequent  session  obtain  an  act  of 
incorporation  the  company  should  pay  to  him  1,0002. 
for  all  lands  required  and  4,000^  for  residential 
injury,  and  there  were  special  provisions  as  to  making 
a  tunnel  and  a  passenger  station.  A  received  the 
usual  notices,  and  his  lands  were  surveyed  and  marked 
out,  but  the  projected  company  was  afterwards  amal- 
gamated with  another,  and  the  amalgamated  company 


took  a  different  line  of  route,  and  did  not  require  the 
land  of  A : — Held,  that  this  was  not  a  contract  which 
the  company  was  bound  under  these  circumstances 
to  perform,  as  the  provisions  of  it  shewed  that  it  was 
to  be  conditional  on  the  actual  taking  of  A's  land, 
and  A's  land  had  not  been  taken.  Held,  that  the 
withdrawal  of  A'soppositionjn  consequence  of  which 
the  act  had  passed,  was  not  the  ground  of  an  absolute 
contract,  as  other  provisions  of  it  shewed  that  the 
contract  was  conditional  on  the  taking  of  A*&  land, 
which  had  not  been  taken ;  and  therefore  the  com- 
pany was  not  bound  to  perform  the  obligations  of 
the  contract.  Preston  v.  tlte  Directors  and  Proprie* 
tors  of  the  Liverpool^  MancJiester  and  Newcastle- 
upon-Tyne  Junction  BaUway,  25  Law  J.  Rep.  (n.s.) 
Chanc.  421;  5  H.L.  Cas.  605. 

A  railway  company  had  compulsory-  powers  to 
purchase  soil  for  their  works,  and  to  purchase  such 
of  the  lands  delineated  in  the  plans,  and  within  the 
limits  of  deviation  indicated  in  the  plans  and  books 
of  reference,  and  to  enter  upon,  take  and  use  such 
of  the  said  lands  as  should  be  necessary  for  such 
purposes.  They  entered  upon  a  small  piece  of  land 
belonging  to  A  B,  situate  within  the  limits  of  devia- 
tion, and  made  a  contract  with  him  for  the  purchase 
of  the  soil  found  thereon  for  the  purpose  of  making 
an  embankment,  forming  part  of  the  railway  works 
situate  at  some  distance  from  the  other  lands  of  A 
B.  After  this  the  company  determined  on  the  pur- 
chase of  this  small  piece  of  land  in  fee  simple,  and 
gave  the  required  notices  for  the  assessment  of  its 
value.  It  appeared  that  the  company  did  not  want 
this  small  piece  of  land  for  any  other  purpose  than 
that  of  taking  the  soil  for  the  embankment.  On  a 
bill  filed  by  A  B,  one  of  the  Vice  Chancellors 
granted  an  injunction  to  restrain  the  company  from 
taking  the  piece  of  land;  and  on  appeal  (the  motion 
being  turned  into  a  motion  for  a  decree), — Held, 
that  the  fee  simple  of  the  land  was  not  necessary  for 
the  making  and  maintaining  the  railway  within  the 
meaning  of  the  parliamentary  powers  of  the  com- 
pany, but  that  the  soil  alone  being  wanted,  which 
they  might  purchase  elsewhere  under  their  powers, 
the  injunction  must  be  made  perpetual.  Ever^field 
V.  the  Mid  Sussex  BaU.  Co^  28  Law  J.  Rep.  (n  a.) 
Chanc.  107;  3  De  Gex  &  J.  286;  1  Giff.  158. 

By  virtue  of  an  act  of  parliament,  passed  in  1 847, 
a  railway,  from  H  to  P,  and  the  station  at  P, 
became  vested  in  the  8  W  and  8  C  Railway  Com- 
panies as  joint  tenants,  the  joint  line  and  station 
being  under  the  management,  as  to  expenses,  &c.^  of 
a  joint  committee,  appointed  by  the  two  companies. 
The  D  P  Railway  was  afterwards  completed,  join- 
ing the  S  C  Railway  at  a  point  a  short  distance  from 
H.  That  short  distance  of  the  S  C  Railway  the 
D  P  Company  became  entitled  to  use.  In  1858 
the  8  W  Company  agreed  with  the  D  P  Companj 
to  apply  for  an  act  to  enable  the  S  W  Company  to 
accept  a  lease  of  the  D  P  Railway  for  999  years, 
at  18,0002.  per  annum ;  the  S  W  Company  in  the 
mean  time,  until  the  act  was  obtained,  working  the 
D  P  Railway  and  paying  that  company  at  the  rate 
of  18,000Z.  per  annum.  Shortly  afterwards  another 
agreement  was  made  between  the  S  W  and  D  P 
Companies,  alleged  to  be  under  the  87th  section  of 
the  Railways  Clauses  Consolidation  Act,  1845,  for 
the  regulation  of  tolls,  &c.,  but  providing  that,  out 
of  the  joint  fund  therein  mentioncil,  there  should  be 
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pnid  to  the  D  P  Gompnnj  18,000^  per  annum,  in 
priority  to  all  charges.  A  third  agreement  was  made 
in  1859,  between  the  8  W  and  D  P  Compsnies, 
which  was  stated  to  be  a  tempoiary  arrangement 
respecting  the  user  bj  the  8  W  Company  of  the  D  P 
Railway  until  an  agreement  should  be  sanctioned 
by  the  Board  of  Tmde,  or  an  act  obtained  for  a 
lease  of  the  D  P  Railway  to  the  8  W  Company. 
By  this  agreement  the  8  W  Company  was  to  have 
the  use  of  the  D  P  Railway,  and  pay  all  expenses, 
&c,  and  should  cause  such  an  amount  of  tiaffie  to 
pan  over  the  D  P  Railway  as  should  cause  the  pay- 
ments  under  that  agreement  to  the  D  P  Company 
in  respect  of  tolls  to  be  after  the  nte  of  18,000^  per 
annum  at  least  The  8  W  Company  attempted  to 
use  the  joint  station  at  P  ibr  the  purposes  of  the 
tmffic  by  them  passed  over  the  D  P  Railway.  The 
S  C  Company  objected  to  this,  as  the  right  of  the 
8  W  Company  to  use  the  joint  station  was  only  in 
respect  of  traffic  lawfully  carried  by  them,  and  filed 
a  bill  for  an  injunction.  Upon  the  motion  for  injunc- 
tion being  made,  Wood,  V.C.  refused  it  Upon  the 
motion  being  renewed,  by  way  of  appeal,  it  was  di- 
rected to  stand  over,  in  order  that  the  cause  might 
be  brought  on  by  motion  for  decree,  Uie  erideoce  on 
both  sides  being  in  the  mean  time  to  be  completed : 
and  upon  the  cause  being  thus  brought  on,  it  was  held, 
that  the  agreements  between  the  8  W  and  D  P  Com- 
panies being  illegal,  the  injunction  to  restrain  thea<ie 
by  the  8  W  Company  of  the  joint  station  for  traffic 
passed  over  the  D  P  Railway  must  be  granted.  The 
lAmdon,  Brighton  and  South  Coatt  Rail.  Co.  v.  th€ 
London  and  South-  Western  Bait,  Co.,  28  Law  J. 
Rep.  (N.8.)  Clianc.  521 ;  4  De  Gez  &  J.  362. 

Blackacre  and  Whiteacre  being  settled  upon  A 
for  life,  with  remainder  to  B  in  tail,  the  8outh  Devon 
Railway  Company,  under  the  powers  of  their  act 
(7  &  8  Vict  c  Izviii.),  purohased  Whiteacre,  and 
paid  the  purchase-money  into  court  The  entaU  in 
Blackacre  was  afterwards  barred,  but  the  deed  bar- 
ring such  entail  did  not  bar  the  entail  in  the  pro- 
duce of  Whiteacre.  Subsequently,  the  entail  in 
such  produce  was  barred : — Held,  that  the  costs  of 
the  preparation  and  execution  of  the  deed  barring 
the  entail  in  the  produce  of  Whiteacre  should  be 
pnid  by  the  company.  Jte  South  Devon  Rail.  Co.*$ 
Act,  re  the  Devitees  of  Nieholae  Brooking,  29  Law 
J.  Rep.  ((r.8.)  Chanc.  151;  2  Giff.  81. 

.A  mortgage  or  bond  for  securing  money  borrowed 
by  a  railway  company,  according  to  the  form  in 
Schedule  C  annexed  to  the  Companies  Clauses  Con- 
solidation Act,  1845,  comprises  the  lands  as  well  as 
the  rails  and  chattels  of  the  company,  and  is  entitled 
to  priority  over  a  writ  of  elegit  sued  out  against  the 
company  by  a  judgment  creditor  thereof.  Where, 
therefore,  a  railway  company  borrowed  money  from 
various  persons  on  mortgage,  according  to  the  form 
in  Schedule  C.  annexed  to  the  Companies  Clauses 
Consolidation  Act,  1845,  the  Court,  at  the  instance 
of  a  mortgagee,  who  sued  on  behalf  of  himself  and 
all  other  the  mortgagees  of  the  company,  restrained 
the  sheriff  from  delivering  legal  possession  of  the 
company's  lands  and  rails  to  a  creditor  of  the  com- 
pany, who  was  the  contractor  who  had  constructed 
the  railway,  and  bad  obtained  judgment  against  the 
company,  and  had  sued  out  a  writ  of  elegit  thereon. 
Legg  v.  Mathieeon,  29  Law  J.  Rep.  (n.s.)  Chanc. 
385 ;  2  GiC  71. 


Upon  an  tnfoniiation,  filed  agunsl  a  lailway  e&m- 
pany,  alleging  oertain  facts  to  shew  that  the  coapany 
had  acted  as  eoal-dealeri  in  buying  and  selling  ceal 
to  obtain  profit,  and  praying  for  an  injuBctkm  to 
restnin  the  company  from  acting  as  eoal-dealera,  the 
Court  held,  that  the  endenoe  was  sufficient  to  prove 
such  dealing  by  the  company ;  that  these  tranaictiona 
were  illegal  and  calculated  to  effect  an  injury  upon 
the  public ;  and  that  an  infonnatioii  by  the  Attorney 
General  was  the  proper  remedy,  and  was  rightlj  filed 
in  this  case,  field,  also^  that  the  right  of  the  At- 
torney General  to  sue  a  railway  company  for  breach 
of  their  powers  was  not  taken  away  by  the  provisiona 
of  the  act  7  &  8  Vict  c  85.  Injunctbn  granted, 
with  costs.  Attorney  General  v.  the  Oreat  Northern 
Rail.  Co.,  29  Law  J.  Rjp.  (n.8.)  Chanc  794;  1  Dr. 
&  8m.  154. 

Where  a  railway  act  provided  that  the  expenaea 
of  altering  the  gauge  of  a  railway  should  be  borne 
by  several  companies  in  equitable  proportions,  to  be 
determined  in  case  of  difference  by  the  Board  of 
Trade,— Held,  that  the  Board  of  Trade  and  Conw 
misnoners  of  Railways  (who  succeeded  to  the  func- 
tions of  the  Board)  were  not  in  the  position  of  private 
arbitrators,  but  had  a  discretion  which  the  Court 
could  not  control,  and  that  a  bill  to  set  aside  their 
award,  on  the  ground  of  undue  delegation  of  antho- 
rity,  and  the  admission  of  ex  patrte  statements,  could 
not  be  sustained.  The  Newry  and  BnniMkillen  BaiL 
Co.  V.  the  Ulster  Rait,  Co.,  8  De  Gex,  Id.  &.  G.  437. 

It  is  not  imperative  on  the  Court  to  enforce  by 
interlocutory  injunction  a  statutory  prohibition;  and 
where  a  railway  company  were  about  to  violate  a 
clause  in  their  act  expressly  prohibiting  the  opening 
of  a  main  line  until  a  junction  line  was  opened,  but 
which  appeared  to  have  been  introduced  merely  for 
the  purpose  of  obliging  the  company  to  complete 
speedily  the  junction  line,  the  Court,  on  an  under- 
taking being  given  to  complete  the  junction  line 
with  all  practicatde  diligence,  suspended  an  mter- 
locutory  injunction  gmnted  by  the  Court  below  to 
restrain  the  opening  of  the  main  line.  The  Orom- 
ford  and  High  Peak  RaU.  Co.  v.  the  Stod^w-t, 
Disleg,  ^.  Rail.  Co.,  1  De  Gex  ft  J.  326. 

By  a  clause  in  a  railway  act  (similar  to  the  17th 
section  of  the  Railways  Clauses  Consolidation  Act) 
owners  or  occupieis  of  land  adjoining  or  near  the 
railway  might  lay  down  or  extend  on  their  own 
lands,  or  on  lands  on  the  sides  thereof  belonging  to 
the  company,  any  collateral  or  continuoua  branch 
from  such  lands  to  communicate  with  the  railway, 
for  the  purpose  of  bringing  carriages  upon  or  across 
the  same;  but  all  the  openings  and  communications 
for  that  purpose  were  to  be  made  at  such  times  as 
might,  so  far  as  practicable,  be  most  convenient  to 
all  the  parties  interested,  and  so  as  not  to  endanger 
the  safety  of  persons  travelling  on  the  railway;  and 
in  case  of  diflTerenoe  as  to  the  proper  places  for  open- 
ings, they  were  to  be  determined  by  two  Justices  of 
the  Peace;  provided  always,  that  the  company  Aould 
not  be  bound  to  make  any  such  opening  where  they 
should  have  erected  any  building,  station  or  yard, 
&c. : — Held,  that  the  assent  of  a  company  to  an 
opening  being  made  at  a  station  was  not  in  the  nature 
of  a  licence,  and  could  not  be  revoked.  Bdt  v. 
Midland  RaU.  Co.,  8  De  Gex  &  J.  678. 

A  railway  company  agreed  with  a  landowner, 
through  whose  estate  the  railway  would  pasi^  to 
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construct  and  maintain  a  aiding  connected  with  their 
milway  at  h,  together  with  ail  necesBary  approaches 
thereto,  for  pubUc  ase,  for  the  reception  and  delivery 
of  goods: — Held,  that  specific  performance  could 
be  decreed  of  the  agreement  to  construct  the  siding 
and  approaches  without  decreeing  the  company  to 
maintain  them  when  made.  Lytton  v.  the  GretU 
Northern  Rail,  Co.,  2  Kay  &  J.  894. 

Held,  also,  that  the  agreement  did  not  bind  the 
company  to  erect  sheds,  or  to  keep  one  of  their 
servants  in  attendance  at  the  siding;  but  that  it 
obliged  them  to  construct  a  proper  siding  with  ap- 
proaches, and  a  wharf  or  raised  platform  for  the 
loading  and  nnlockding  of  gdods.    Ibid. 

Held,  further,  Uiat  ** necessary  approaches** 
meant  alto  '*  proper  approaches."     Ibid. 

Although  it  is  competent  to  the  directors  of  every 
railway  company,  on  complying  with  the  Wharn- 
eliffe  Order,  to  apply  to  parliament  for  an  extended 
line,  or  for  any  other  extension  of  their  powers^ 
they  will  be  restrained  from  defraying  the  expenses 
of  such  application  out  of  the  assets  of  the  company, 
and  from  issuing  new  shares,  purporting  to  be  shares 
in  the  company,  except  for  the  purposes  and  under 
the  powers  of  existing  acts.  Vance  v.  the  Boat  Laui^^ 
eoMire  RaU,  Co,f  3  Kay  &  J.  50. 

By  a  railway  company's  act,  after  reciting  that 
the  company  had  issued  certain  '*  preference  shares** 
on  the  terms  of  the  owners  thereof  being  entitled  to 
**  fixed  preferential  dividends  thereon,  payable  out 
of  the  revenues  of  the  company,**  at  certain  rates  in 
the  act  mentioned,  it  was  enacted,  that  the  income 
of  the  company  from  time  to  time  applicable  to  the 
payment  of  interest  on  monies  borrowed  and  divi- 
dends on  shares  should  be  applied,  first,  in  payment 
of  the  interest  from  time  to  time  accruing  on  mort- 
gages and  bonds;  next,  in  payment  of  the  prefer- 
ential dividends  on  the  several  classes  of  preferential 
shares  in  the  order  in  the  act  specified ;  and,  lastly, 
in  payment  rateably  of  dividends  on  originul  shares. 
The  contracts  upon  which  the  preference  shares  had 
been  issued  and  taken  up  (irregular  in  themselves, 
but  rendered  valid  by  the  act)  were  to  the  efiect 
that  such  preference  shares  should  be  entitled,  some 
to  a  dividend,  at  a  certain  given  rate  per  cent.,  for  a 
given  number  of  years,  and  at  a  lower  given  rate  in 
perpetuity  thereafter ;  others  to  a  given  rate  per 
cent.,  without  restriction  as  to  time;  and  others  at  a 
given  rate  per  cent,  for  a  term  certain,  and  thereafter 
until  such  time  as  they  were  redeemed  by  the  com- 
pany :-»Held,  that,  coupling  the  enacting  part  of 
the  act  with  the  recitals  in  its  preamble,  and  having 
regard  to  the  contracts  upon  which  the  shares  were 
issued,  the  holders  of  such  preference-  shares  were 
entitled,  aocording  to  their  priorities,  inter  te,  to 
anenrs  of  former  dividends  before  any  dividend  could 
be  paid  to  the  holders  of  ordinary  shares  ;  for  the 
word  "dividend^*  is  not,  ex  vi  termini^  restricted 
to  profits  accruing  during  any  given  period  ;  and 
here  the  consequence  of  so  restricting  it  would  be 
to  enable  the  holders  of  ordinary  shares  so  toairanse 
the  dedaiation  of  their  dividends  as  to  prevent  the 
holders  of  preference  shares  from  deriving  any  of  the 
advantages  for  which  thev  had  stipulated.  Craw- 
ford V.  the  North-EademRaU.  Co.,  3  Kay  &  J.  723. 

Where  purchase-money  had  been  paid  into  court 
by  the  Bristol  and  Exeter  Railway  Company,  and 
invested  in  stock, — Held,  on  the  construction  of  the 


company*^  act,  that  the  Court  had  no  power  to  order 
the  company  to  pay  the  costs  of  obtaining  a  transfer 
to  the  person  absolutely  entitled,  notwithstanding 
they  might  have  been  ordered  under  the  act  to  pay 
much  larger  costs  had  the  petition  prayed  a  re^ 
investment  in  land.  In  re  Land*9  Triut^  4  Kay  & 
J.  81. 

Compulsory  powers  to  take  land  are  given  to 
railway  companies,  and  must  he  exercised  for  the 
sole  purpose  of  constructing  the  railway  and  works ; 
therefore,  where  a  railway  company  endeavoured, 
by  means  of  thdr  compulsory  powers,  to  construct  a 
road  so  as  to  accomplish  a  subsidiary  object,  they  were 
restrained  by  the  Court  of  Chancery  at  the  instance 
of  the  landowner  whose  property  would  be  affected, 
though  the  proposed  works  were  within  the  scope  of 
their  act.  Dodd  v.  the  Salisbury  and  Yeovil  Rail, 
Co.,  1  Giff.  158. 

Semble — ^the  saving  of  expense  is  a  legitimate  con* 
stderation  in  exercising  the  compulsory  powers  given 
to  a  railway  company.     Ibid. 

A  railway  act  authorizing  the  purchase-monies  of 
lands  taken  by  the  railway  to  be  applied  in  the  dis- 
charge of  land-tax  or  incumbrances  affecting  the 
same  or  other  lands  settled  to  the  ssme  uses,  or  laid 
Out  in  the  purchase  of  lands,  tenements  or  heredita- 
ments,— Held,  not  to  authorise  the  application  of 
the  money  in  rebuilding  a  new  farm-house  and  build- 
ings in  purchased  lands.  Re  RudyercPe  Trttste,  2 
Qiff.  394. 

The  defendants  were,  by  act  of  parliament,  autho- 
rised to  make  a  short  line  uniting  their  main  line 
with  the  plaintiff  *s  line;  but  the  12th  section  pro- 
hibited the  defendants  opening  their  main  line  until 
the  junction  should  be  completed.  In  default  of 
the  defendants  making  the  junction  within  a  speci- 
fied time,  the  plaintifls  were  authorized  to  make  it 
The  defendants  proposed  opening  their  main  line 
before  the  completion  of  the  junction: — Held,  that 
the  plaintiffs  had  a  sufiicieiit  interest  to  entitle  them 
to  an  injunction  to  prevent  this  proceeding,  and  that 
it  was  not  necessary  to  resort  to  an  information  for 
that  purpose;  and  an  injunction  was  granted,  although 
the  delay  in  opening  the  main  line  might  be  pre- 
judicial to  the  public.  The  Orovrford  and  High 
Peak  Rail.  Co,  v.  the  Stockport,  Dieley  and  Whaley 
Bridge  Rail.  Co.,  24  Beav.  74. 

The  8  &  9  Vict.  c.  42.  (1845)  enabled  canal  coni- 
panies  to  become  carriers  on  canals,  to  lease  their 
canals  and  to  take  leases  of  others.  Subsequently' 
(1856)  a  railway  company  obtained  an  act- enabling 
them  to  purchase  the  X  canal,  and  to  exercise  all  its* 
**  rights,  powers  and  privileges/' : — Held,  that  alter 
the  purchase,  the  railway  company  had  authority  to 
take  a  lease  of  canal  Y  under  the  first  act,  this  being 
a  *' right,  power  and  privilege^*  possessed  by  canal  X, 
and  which  passed  in  its  sale  to  the  railway  company. 
A  motion  by  a  shareholder  of  the  railway  for  an 
injunction  to  restrain  the  purchase  of  canal  Y  was 
refused.  Rogere  v.  the  Oxford^  Worceeter  and  Wol- 
verhampton Rail.  Co.,  25  Beav.  322. 

A  railway  company  gave  notice  to  a  tenant  at  will 
to  take  part  of  the  lands,  and  they  were  allowed  to 
take  possession  and  complete  their  line.  Afterwards 
a  person  who  had  subsequently  to  the  notice  pur- 
chased one-ninth  of  the  land,  filed  a  bill,  merely 
praying  an  injunction  jto  rcbtrain  the  zuilway  com- 
pany from  entering  upon,  continuing  in  possession 
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of,  or  oUiirwiw  inteiferiiig  with  the  hod.  Th«  bill 
WM  dMDMwd,  with  cofta.  Catmodkany,th§Nonridk 
QMd  SpMing  lUUl,  Co.,  26  Bear.  169. 

NotioM  by  railwaj  oompanies  to  take  land  cannot 
be  treated  higher  than  oentractB,  and  after  great  delay 
m  proceeding  on  inch  notices  they  will  be  considered 
abandoned.  Sedges  r.  the  MetropoUtan  Rail,  Co., 
28  Beav.  109. 

Notice  to  take  part  of  a  property  was  given  by  a 
company  ten  days  before  the  expiration  of  their 
compulsory  powers.  A  counter  notice  was  given  by 
the  landowner,  requiring  them  to  take  the  whol&  The 
company  did  not  follow  up  their  notice,  but  four- 
teen montilis  afterwards  gave  the  landowner  notice 
of  an  intended  application  to  parliament  to  abandon 
their  undertaking.  This  they  did  not  obtain,  and 
nineteen  months  after  the  first  notice  the  company 
proceeded  to  obtain  the  lands  compulsorily.  The 
landowner  filed  a  bill  for  an  injunction,  stating  that 
the  original  notice  was  not  hondfde  given;  that  the 
company  in  thdr  subsequent  proceedings  had  treated 
the  notice  as  abandoned,  and  that  in  the  belief  of 
such  abandonment  the  plaintiff  had  forborne  taking 
proceedings : — Held,  that  the  plaintiff  was  entitled 
to  relief;  the  company*s  demurrer  to  the  bill  was 
consequently  overruled,  and  the  injunction  was  on  a 
subsequent  motion  granted.    Ibid. 


RAPE. 


To  convtitote  rape  it  is  not  necessary  that  the 
connexion  with  the  woman  should  be  had  against 
her  will:  it  is  sufficient  if  it  be  without  her  consent 
The  Queen  y.  Fletcher,  28  Law  J.  Rep.  (a.&)  M.C. 
85;  BeirsC.C.  63. 


RATE. 


[The  Exemption  of  Stock  in  Tratfe  from  Rating 
continued  by  19  &  20  Vict.  c.  42.— The  better  Mar 
nagement  of  County  Rates  enacted  by  21  &  22  Vict. 
c.  33.— The  Annual  Return  of  Rates,  Taxes,  Tolls 
and  Dues  levied  for  local  Purposes  in  England,  pro- 
vided for  by  23  ft  24  Vict.  c.  51.— The  Act  for 
authorizing  the  Application  of  Highway  Rates  to 
Turnpike  Roads  continued  by  23  &  24  Vict  c.  67.] 

(A)  Poor  Rati. 
(a)  Validity  ef. 

(h)  Pereons  and  Property  JlcUeable. 

fl)  Inffeneral. 
2)  Sp^ieU  Exemptions, 
(e)  RateaMe  Value  and  Principle  qf  Assets- 

ment, 
(d)  Appeal  against, 

(B)  Church  Ratb. 
((')  County  Rate. 
(D)  Borough  Rate. 
(R)  HiOBWAT  Rate. 

(F)  Lighting,  Watching  and  Paving  Rate. 

(Q)  Sewers  Rate. 

(H)  Distress  for  Rates. 

( I )  ElXBMFTION  FROM. 


(A)  PooB  Rati. 

[See  BonNDARiis— Burial  (A).] 

(a)  Validity  of, 

A  late,  which  does  not  by  its  heading  or  other- 
wise shew  upon  its  face  for  what  purpose  and  by 
what  authority  it  is  made,  is  void.  The  addition  oH 
the  declaration  at  the  end  of  the  rate^  required  by 
the  6  &  7  Will.  4.  c.  96,  will  not  cure  the  defect 
Pe  Eastern  Counties  PasL  Co.  and  Overseers  of 
Moukon,  25  Law  J.  Rep.  (n.8.)  M.C.  49. 

A  poor-rate  which  describes  the  property  in  re- 
spect of  which  it  is  laid  as  '*  land,  &c./*  and  omits 
the  ''name  and  situation  of  the  property** and  its 
"  estimated  extent,"  is  not  therefore  void.     Ibid. 

A  rate  was  made  for  the  parish  of  K  in  February, 
and  was  afterwards,  in  the  month  of  May,  quashed 
on  appeal ;  but  the  parish  officers  oontinued  to  coU 
lect  the  amount  due  from  the  ratepayers  under  it 
Another  rate  was  made  in  June,  and  in  it  P,  the 
occupier  of  a  house,  was  rated,  and  paid  the  rate, 
his  house  not  having  been  asseaed  in  the  February 
rate,  as  it  was  then  unoccupied.  A  third  rate  was 
made  in  October,  one  moiety  of  which  was  for  the 
purpose  of  enabling  the  overseen  to  allow  a  deduc- 
tion on  account  of  the  money  which  had  been  paid 
on  the  void  February  rate.  P  was  called  upon  to 
pay  the  whole  amount  to  which  he  was  asBeased 
upon  the  October  rate,  and  claimed  to  be  allowed 
an  abatement  of  one- half.  The  parish  officers  pro- 
ceeded against  him  by  summons,  but  the  Justices 
refused  to  grant  a  distress  warrant: — Held,  there 
having  been  no  appeal  against  the  rate,  that  the 
Justices  were  wrong,  and  that  the  parish  officen 
were  entitled  to  have  a  rule  made  absolute  to  levy 
the  whole  sum  against  P.  The  Qtuen  v.  the  Jns- 
tices  of  Kinffston-upon-Thawies  amd  Phillips,  27 
Law  J.  Rep.  <E.8.)  M.C.  199;  E.  B.  &  £.  256. 

A  rate  at  1«.  6d,  in  the  pound  was  made  in  Febru- 
ary for  the  parish  of  K,  and  A  was  rated  therein  for 
a  house  and  premises  which  he  occupied,  and  paid 
the  sum  at  which  he  was  assessed.  The  rate  was 
afterwards  quashed.  Another  rate  was  made  in 
June,  at  1«.  6d,  in  the  pound,  the  whole  of  which 
was  wanted  for  current  expenses,  and  therefore  no 
deduction  was  allowed  from  that  rate  in  respect  of 
the  money  collected  under  the  February  rate.  A 
third  rate,  at  3«.  in  the  pound,  was  made  in  October, 
and  in  it  W  was  rated  for  the  house  and  premises 
for  which  A  had  been  rated  in  the  February  rete,  at 
the  net  rateable  value  of  651.,  he,  W,  having  come 
into  possession  on  the  29th  of  September.  This 
]a»t  rate  was-  made  for  the  purpose  of  giving  credit 
to  those  who  had  paid  the  February  rate,  to  the 
extent  of  Is.  6d.  in  the  pound;  the  other  sum  of 
If.  ad.  in  the  pound  being  wanted  for  current  ex- 
penses. W  was  called  upon  to  pay  the  whole  amount 
at  which  he  was  assessed,  but  he  refused  to  pay  more 
than  If.  Gd.  in  the  pound  upon  his  house  and  pre- 
mises, claiming  to  have  an  allowance  of  the  otlier 
]f.  6d,  as  having  been  paid  by  A  on  account  of  the 
qunshed  February  rate.  An  application  was  made 
to  Justices  to  grant  a  distress  warrant  against  him, 
but  the  warrant  was  refused  by  them.  A  rule  nisi 
having  been  obtained,  calling  upon  them  to  shew 
cause  why  they  should  not  do  so, — Held,  by  Lord 
CampbeU,  C.J.  and  Wightman,  J.,  that  the  October 
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.rate  will  not  the  next  effecttve  nto  within  41  Geo.  8. 
c.  23.  8. 1 ;  that  W  had  no  right  to  claim  the  ded no- 
tion; and  therefore  that  the  rule  should  be  made 
abBoIute.  Held,  by  Brht  ^'  ^°<^  CrmnpUm^  J»,  that 
W  was  entitled  to  claim  the  allowance  of  It,  6d.  in 
the  pound  on  the  October  rate,  and  therefore  that 
the  Court  ought  not  to  order  the  Justices  to  is»ue 
their  warmnt  to  levy  upon  him  for  that  amount 
The  Queen  y.  ike  Juttiees  of  KinfftUm-tipwi-Tkamei 
ond  Webb,  27  Law  J.  Rep.  (n.s.)  M.C.  201. 

Under  the  6  &  7  Will.  4.  c.  96.  s.  8,  — which 
enables  parish  officers  to  have  a  survey  of  the  parish 
made  for  the  purposes  of  the  poor-rates,  and  **  to 
make  provision  for  paying  the  costs  by  a  charge  on 
the  poor-rates,^  and  requires  that  "  provision  khall 
be  made  for  paying  off  not  less  than  one^fifth  of  the 
sum,  with  interest,  in  each  succeeding  year,** — the 
chazge  is  on  the  rates  generaUy,  and  not  specific  on 
the  rates  of  the  five  years.  The  lender,  therefore, 
of  money  upon  a  bond,  pursuant  to  that  section,  is 
entitled  to  a  mandamus  to  the  parish  officers  to 
repay  him  after  the  five  years  have  elapsed;  but  if 
he  has  delayed  in  coming  to  the  Court,  the  delay 
must  be  explained.  The  Queen  v.  ihe  Church' 
wardem  and  Oveneen  of  ffuntboume  Tarramt,  27 
Law  J.  Rep.  (n.s.)  M.C.  214;  £.  B.  &.  £.  246. 

The  occupier  of  a  fieirm,  of  which  a  certain  num- 
ber of  acres  are  in  parish  A  and  the  residue  in  parish 
B,  is  properly  rated  to  the  poor-rate  of  parish  A  as 
the  occupier  of  the  number  of  acres  in  that  parish, 
although  the  specific  acres  in  either  parish  are  not 
known.  The  Quem  v.  Woode,  27  Law  J.  Rep.  (n.s.) 
M.C.  289;  £.  B.  &  £.  481. 

Certain  debts,  accruing  chiefly  during  the  two 
previous  years,  from  the  guardians  of  a  union  to 
tradesmen,  amounting  to  23,000/.,  and  a  debt,  accru- 
ing during  seveml  years,  from  the  guardians  to  the 
treasurer  of  the  union  by  reason  of  their  overdrawing 
their  account,  remained  unpaid  at  Christmas  I856y 
through  the  frauds  and  embezilements  of  the  col- 
lector for  nine  parishes  of  the  union  and  of  the 
assistant  clerk  to  the  union.  The  collector  was 
appointed  for  the  nine  parishes  by  the  guardians  of 
the  union  (which  consisted  of  ninety-eight  parishes), 
and  his  appointment  was  confirmed  by  the  Poor- 
Law  Board.  He  collected  the  whole  of  the  rates 
for  the  nine  parishes,  and  was  ordered  by  the  guar- 
dians to  pay  all  that  he  collected  to  the  treasurer  of 
the  union,  to  be  placed  by  the  derk  of  the  union  to 
the  credit  of  each  of  the  nine  parishes  respectively. 
By  collusion  between  the  collector  and  the  assistant 
clerk,  these  parishes  were  credited  in  the  union 
ledger  with  large  sums  for  rates  collected  by  the  col- 
lector, but  which  were  never,  in  fact,  paid  over  hy 
him  to  the  treasurer,  but  which  were  embenled  by 
the  collector.  The  parochial  accounts  had  been 
audited  up  to  September  1856  upon  false  accounts 
concocted  by  the  collector.  In  December  1856  the 
collector  and  aasistant  clerk  absconded,  having  em- 
beaxled  22,407iL  and  8,000^  respectively,  at  which 
time  the  embezilements  were  first  discovered.  A 
call  or  order  for  contributions  for  the  coming  half- 
year,  being  the  first  call  after  the  discovery,  was 
made  by  the  guardians  on  each  of  the  parishes  of 
the  union  in  February  1857.  In  making  the  esti- 
m:ite  for  these  orders,  under  article  81.  of  the  Con- 
soli' lated  Order,  1847,  the  deficit  resulting  from  the 
ftauda  and  embexzlementa  was  treated  as  "  an  extra- 


ordinary charge**  upon  the  nnfon,  and  thus  the aeve^ 
ral  debts  above  mentioned  were  included  as  chaige- 
able  upon  the  funds  of  the  whole  union ;  and« 
assuming  them  to  be  so  chargeable,  the  parish  of  8 
was  charged  in  the  order  made  upon  it  with  its 
proper  proportion.  The  parish  of  S  was  not  one  of 
the  nine  parishes,  and  had  paid  up  its  quota  charged 
on  it  by  previous  orders : — Held,  by  the  Court  of 
Queen's  Bench,  on  a  special  case  stated  between 
the  parish  of  8  and  the  guardians  of  the  union,  that 
the  debts  so  left  outstanding  were  '<  extmordinary 
charges,  to  which  the  union  was  liable  in  the  coming 
half-year,**  and  so  were  within  the  power  conferred 
on  the  guardians  by  article  81.  of  the  Consolidated 
Order,  1847;  that  the  oollector  was  the  officer  of 
the  union,  and  not  of  the  nine  parishes,  inasmuch  aa 
the  orders  of  the  guardians  to  him  to  pay  over  the 
mone^  received  by  him  direct  to  their  treasurer 
negatived  that  his  duty  was  regulated  by  article  6. 
of  the  Collection  of  Poor-rates  Order,  1854,  which 
directs  the  oollector  to  pay  over  weekly  to  the  over- 
seers, their  bankers,  or  otherwise  under  the  direction 
of  the  overseers;  and  therefore  that  the  parish  of  S 
was  liable  to  pay  the  whole  amount  charged  upon 
it»  and  that  the  order  upon  it  was  valid.  But 
held,  by  the  Court  of  Rschequer  Chamber,  re- 
versing the  judgment  of  the  Queen*8  Bench,  thai 
the  contribution  order  was  wholly  invalid,  as  it  was 
made  in  part  to  pay  old  debts ;  that  the  guardians 
had  no  power  by  law  to  make  a  retrospective  order, 
nor  overseers  to  make  a  retrospective  poor-rate; 
and  that  these  old  debts  could  not  be  included  under 
the  head  of  extraordinary  charges^  as  that  term  must 
be  limited  to  such  chams  as  were  legally  charge- 
able on  the  parishes.  Waddington  v.  the  Guardiam 
of  ihe  Poor  of  the  City  of  London  Union  (Kx. 
Ch.),  28  Law  J.  Rep.  (!f.s.)  M.C.  113 ;  £.  B.  & 
E.  870. 

Article  81.  of  the  Poor  Law  Commisrioners^  Con- 
solidated Older,  1847,  direoU  that  the  clerk  to  the 
guardians  of  a  union  shall  at  stated  times  ascertain 
ue  costs  to  each  parish  in  the  union  for  the  separate 
chaises  of  such  parish,  as  well  as  for  the  common 
charges  incurred  in  the  half  of  the  last  year,  &c., 
and  **  shall  also  estimate  the  probable  balance  due 
to  or  f^m  the  parish  at  the  end  of  the  current  half- 
year,  and  shall  then  prepare  the  orders  on  the  several 
parishes  for  the  sums  which,  upon  such  computation, 
it  shall  appear  necessary  for  them  to  contribute  to 
the  expenses  of  the  union  for  the  coming  half-year,** 
&C.  Article  82.  directs  that'* the  guardians  shall 
make  orders  on  the  overseers  or  other  proper  autho- 
rities of  every  parish  of  the  union,  from  time  to  time, 
for  the  payment  to  the  guardians  of  all  such  sums 
as  may  be  required  by  them  for  the  relief  of  the 
poor  of  the  parish,  and  for  the  contribution  of  the 
parish  to  the  common  ftind  of  the  union,  and  for 
any  other  expenses  chargeable  by  the  guardians  on 
the  parish.**  The  guardians  of  a  union  made  a  con- 
tribution order  on  one  of  the  parishes  of  that  union, 
pursuant  to  article  82,  but  the  clerk  in  preparing 
the  order  had  not  complied  with  the  terms  of  the 
81st  artide,  inasmuch  as  in  computing  the  sum  for 
which  such  contribution  order  was  made  he  omitted 
to  estimate  the  probable  balance  due  to  the  parish. 
If  he  had  taken  such  balance  into  account,  it  was  so 
largely  in  favour  of  the  parish,  that  no  sum  what- 
ever would  have  been  needed  to  meet  the  cost  of 
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the  mninteHaiiee  of  its  poor,  and  the  other  chargei 
for  which  the  order  was  made.  There  was  in 
point  of  fact  no  balance  or  available  ftind  whatever 
m  the  hands  of  the  guardians,  the  balance  having 
been  lost  by  the  defiUcations  of  a  collector  for  certain 
parishes  of  the  unbn,  not  including  the  parish  in 
question  : — Held,  that  as  the  oontribution  order  was 
made  without  taking  into  account  the  balance  due 
to  such  parish,  it  was  illegally  made,  and  could  not 
be  enforced.  Hale  y.  the  QwutdiamM  af  the  Poor  of 
the  City  of  London  Utwm,  29  Law  J*  Rep.  (n.8.) 
Ai.C.  5. 

Where  the  amount  of  a  poor-rate  comes  to  only 
the  fraction  of  a  farthing,  the  ratepayer  is  not  bound 
to  pay  it.  iforfoii  y.  BrammeTf  29  Law  J.  Rep.  (n.s.) 
M.C.  218. 

(6)  Penoni  and  Property  RaJbeaMe. 

(1)  InffeneraL 

Along  the  whole  of  the  western  shore  of  the  harbour 
ofSwanseaand  within  the  limits  of  the  borough,  all  goot!s 
imported  and  exported  are  landed  on  and  shipped  from 
quays.  The  soil  and  freehold  of  the  quays  are  vested 
in  the  corporation  of  Swansea,  with  the  exception  of 
two,  the  soil  and  freehold  of  which  are  vested  in  the 
Duke  of  Beaufort  as  lord  of  the  manor  and  borough 
of  Swansea,  and  some  of  the  corporation  quays  are 
leased  to  private  individuals.  The  tolls  and  dues  were 
payable  to  the  corporation  in  respect  of  the  landing 
and  shipping  of  goods,  without  any  distinction  being 
made  betwtfen  the  Duke*s  quays  and  those  leased  to 
private  individuals.  The  tolls  and  dues  were,  with- 
out distinction,  sometimes  described  as  town  dues  and 
quayage,  and  sometimes  as  quayage.  The  individual 
occupiers  of  the  quays  were  sevemlly  assessed  to  the 
poor-rate  in  respect  of  their  occupation,  without 
taking  into  account  the  tolls  and  dues : — Held,  that 
the  corporation  were  not  liable  to  he  rated  in  respect 
of  the  tolls  and  dues.  Lewis  v.  the  Churchwardens 
amd  Overseers  of  the  Poor  qf  the  Town  of  S/wa/iuea, 
25  Law  J.  Rep.  (n.b.)  M.C.  33;  5  E.  &  B.  508. 

The  appellants  were  rated  for  **  laud  occupied  by 
the  platform  and  other  matters  used  as  a  pier  for 
landing  and  embarking  st«ramboat  passengers."  The 
pier  consisted  of  two  barges,  kept  in  their  places  by 
iron  chain  cables,  fiistened  to  iron  anchors,  placed  in 
the  bed  of  the  river  Thames,  and  by  an  irOn  chain 
from  one  of  the  beiges  to  a  staple  fixed  in  the  stone* 
work  of  certain  stain  used  as  a  public  shipping  and 
landing  place.  The  baiige  which  was  nearest  to  the 
stairs  floated  at  high  water,  but  at  low  water  rested 
on  blocks  fixed  in  the  bed  of  the  river  for  that  pur^ 
pone;  the  other  barge  was  always  afloat  A  moveable 
platform  extended  from  the  stairs  to  the  first  barge^ 
and  another  moveable  platform  connected  the  two 
haiges  together.  The  whole  had  been  used  as  a  pier 
since  1843,  and  the  stairs  and  the  land  over  which 
the  barges  and  platforms  were  placed  were  in  the 
respondent  parish  : — Held,  that  there  was  a  per- 
manent and  profitable  occupation  of  the  soil,  and 
therefore  that  the  appellants  were  rateable.  The 
Queen  v.  Forrest,  27  Law  J.  Rep.  (h.s.)  M.C.  96. 

If  the  ofhcers  of  a  parish  claim  a  right  to  rate  a 
person  for  occupying  that  part  of  Uie  sea-shore  which 
lies  between  high  and  low  water  marks,  the  onus 
lies  upon  them  to  shew  by  evidence  that  such  part 
is  witliin  the  parish,  and  in  the  absence  of  evidence 
it  must  be  presumed  that  the  land  is  extra- parochial, 


and  therelbre  not  liable  to  be  rated.  The  (^iteen  r. 
Musson,  27  Law  J.  Rep.  (n.8.)  M.C.  100;  8  E.  &  R 
900. 

The  Marylebone  Act,  58  Geo.  8.  c.  Ixxiii.  s.  179, 
makes  the  occupiers  of  houses  liable  to  be  assessed 
to  parochial  rates,  and  section  187.  enacts  that  the 
lessor,  landlord,  ownor  or  proprietor  of  houses  let 
out  in  parts  shall  be  deemed  Uie  occupier,  and  be 
liable  to  the  payment  of  rates;  and  section  188. 
enacts  that  every  person  renting  or  occupying  any 
such  part  shall  be  liable  and  compellable  to  pay  such 
rates,  and  may  deduct  the  same  out  of  the  next  or 
any  other  rent  due  to  such  lessor,  &c. : — Held,  that 
to-  render  the  occupier  of  part  liable  to  pay,  and  to 
enable  him  to  deduct  the  rates  for  the  whole  of  the 
house,  under  section  188.  the  landlord  must  be  as- 
sessed to  the  rates.  Lobban  v.  Cook,  27  Law  J. 
Rep.  <H.8.)  M.C.  254. 

In  assessing  to  the  poor-rate  of  a  parish  a  part  of 
a  canal  which  passes  through  several  parishes,  in 
order  to  ascertain  its  rateable  value,  the  expense  of 
maintaining  locks  situate  in  the  parish  is  not  to  be 
deducted  from  the  gross  earnings  of  the  canal  in  the 
parish,  as  it  is  not  a  local  expense  and  ought  to  be 
thrown  on  the  whole  line  of  canal.  The  Queen  y. 
the  Company  of  Proprietors  of  the  Coventry  Canal^ 
28  Law  J.  Rep.  (s.8.)  M.C.  102;  1  E.  &  £.  572. 

The  Tyne  Improvement  Commissioners  were 
empowered  by  act  of  parliament  to  make  and  main- 
tain the  Northumberland  Docks,  and  to  borrow 
money  upon  the  security  of  the  rates  and  dues.  The 
rates  and  dues  were  ordered  to  be  applied,  first,  in 
payment  of  the  expenses  of  manag^g  and  maintain- 
ing the  docks,  next  in  paying  Uie  interest  of  the 
money  borrowed,  next  in  creating  a  sinking  fund  for 
the  purpose  of  paying  off  the  money  borrowed,  and 
if  there  were  any  surplus  afterwards,  the  rates  were 
to  be  lowered  to  that  extent.  The  Commiasioneis 
were  also  authorized  after  the  payment  of  the  expenses 
above  mentioned,  and  after  the  extinction  of  the 
debt  for  money  borrowed,  to  set  apart  a  sum  of 
money  annually  to  be  applied  in  defraying  extra- 
ordinary repairs,  &c. ;  and  whenever  there  was  any 
surplus,  the  Commissioners  were  to  lower  the  rates 
and  dues  so  as  to  reduce  them  to  the  annual  amount 
of  the  expenses  of  the  management,  maintenance 
and  working  of  the  docks.  The  docks^  having 
been  built,  were  used  by  the  shipping  frequenting  the 
Tyne,  and  the  rates  and  dues  had  amounted  to  as 
much  as  10,000^  a  year : — Held,  that  the  Commis- 
sioners were  liable  to  be  rated  for  their  occupation 
of  the  docks.  The  Queen  y.  the  Churchwardens  and 
Overseers  of  Chirton,  28  Iaw  J.  Rep.  (n.s  )  M.C. 
131 :  nom.  The  Tyne  Improvement  Commiseioners  v» 
the  Overseers  of  Chirton,  1  £.  &  £.  516. 

By  way  of  endowment  of  the  minister  of  a  new 
district  constituted  under  the  provisions  of  the  6  &  7 
Vict.  c.  37,  tlie  7  &  8  Vict.  c.  94.  and  the  19  &  20 
Vict.  c.  104,  the  rector  of  the  parish  of  T  granted  to 
such  minister  and  his  successors  ''one  clear  yearly 
rentcharge  or  sum  of  1502.,  to  be  payable  half- 
yearly,**  &.C,  '*  to  be  for  ever  issuing  and  payable  out 
of  and  charged  upon  and  being  part  of  all  that  the 
rectory,**  &c*  The  deed  gave  a  power  of  entry  and 
distress  in  case  of  non-payment  of  the  money,  but 
the  money  had  been  paid  and  the  power  had  not 
been  exercised.  The  parish  officers  of  T  assessed 
the  minister  for  the  relief  of  the  poor : — Held,  that 
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he  was  not  liable  to  be  asseflMcl.  Frtnd  y.  the 
ChwrditDairdeng  and  Overmen  of  the  Parisk  of 
ToOahwia  Knighte,  28  Law  J.  Rep.  (11.8.)  M.C. 
169. 

A  port  extended  from  the  bar  at  the  mouth  of  a 
river  and  low-water  mark  of  the  sea  up  the  iiTer 
about  eight  miles,  and  included  so  much  of  the  river 
as  was  within  those  limits,  and  was  in  the  several 
contiguous  parishes  on  each  side  of  the  river,  the 
parishes  on  either  side  extending  usque  ad  medium 
JUum  aqua.  The  Bishop  of  D  was  the  owner  of 
the  whole  soil  and  freehold  of  the  port  below  low- 
water  mark.  Eveiy  ship  entering  the  port  might 
have  to  cast  anchor  therein,  or  to  be  moored  to 
moorings  affixed  and  sunk  in  the  river.  Beacons 
had  be^  set  up,  and  mooring-buoys,  posts  and  rinss 
phioed  and  fixed  within  the  port  by  the  Bishoj^s 
officers  and  maintained  by  them,  for  the  use  of  ships 
using  the  port,  and  also  other  works  were  done  by 
the  Bishop  for  the  benefit  of  ships  resorting  to  it. 
One  payment  of  1«.  2d.  had  been  made  immemorially 
to  the  Bishop,  called  ''anchorage  and  beaconage 
tolls,**  by  every  ship  entering  the  port: — Held,  that 
the  tolls  were  not  toils  in  gross,  but  connected  with 
the  occupation  and  use  of  the  soil,  and  were  rateable 
to  the  poor-rate  in  all  the  parishes  in  which  the  port 
was  situate  and  to  which  riiips  paying  the  toll  came, 
in  the  proportion  of  the  number  of  ships  coming 
into  each  of  the  parishes  respectively.  The  Queen 
Y.  ike  EariofDwrhtm,  2SrLaw  J.  Rep.  {sa)  M.0. 
282. 

By  a  rate  for  the  relief  of  the  poor  of  the  parish 
of  T  the  appellant  was  rated  as  the  occupier  of  the 
N  estate.  From  the  year  1698,  up  to  the  time  the 
rate  was  made,  N  had  maintained  its  own  poor,  and 
had  never  been  charged  with  the  support  of  the  poor 
of  any  other  place.  On  the  1st  or  April  1858  an 
agreement  relating  to  the  N  estate  was  found  by  P 
among  the  title-deeds  of  a  huge  estate  in  the  parish 
of  T,  of  which  he  was  owner.  The  agreement  pur- 
ported to  have  been  made  in  1698,  between  a  former 
owner  of  the  N  estate  and  certain  parishioneis  and 
owners  of  land  in  T  parish,  and  it  was  thereby  agreed 
that,  notwithstanding  the  N  estate  was  lying  and 
being  in  T  parish,  the  same  should  be  in  no  way 
liable  to  maintain  and  keep,  or  be  at  any  chaiges  for 
maintaining  any  poor  that  should  at  any  time  be 
in  any  other  part  of  T  parish,  but  only  such  as  should 
come  from  the  N  estate.  It  was  sealed  by  the 
owner  of  the  estate: — Held,  that  this  was  an 
instrument  which  might  reasonably  be  expected  to 
be  found  among  the  title-deeds  of  a  laige  estate  in 
the  parish;  and  that,  therefore,  it  was  properly  re- 
ceivable in  evidence  to  shew  that  the  N  estate  was 
part  of  T  parish.  MytUm  v.  ike  CkMirtkwairdene  aind 
Overeeen  of  ike  Poor  cf  Thomhunry,  29  Law  J.  Rep. 
(N.8.)  M.C.  109. 

By  20  Vict  c.  19.  s.  1.  it  is  enacted  that  after  the 
81st  of  December  1857  every  pUce  entered  sepa- 
rately in  the  Report  of  the  Registrar  General  on  the 
last  census,  which  now  is  or  is  reputed  to  be  extra- 
parochial,  and  wherein  no  rate  is  levied  for  the  relief 
of  the  poor,  shall,  for  all  the  purposes  of  the  assess- 
ment to  the  poor-rate,  &c.,  be  deemed  a  parish  for 
such  purposes.  In  the  Report  there  was  an  entry  of 
"  ThomlHiry  with  Netberwood,"  with  one  number 
annexed  to  them : — Held,  that  Ketherwood  was  not 
entered  separately;  and  therefore  that  it  could  not 
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be  deemed  a  parish  in  consequence  of  being  named 
in  such  Report.    Ibid. 

Semhle — that  if  it  had  been  entered  separately* 
it  must  have  been  taken  to  be  a  separate  parish  fbr 
the  purposes  of  the  poor-rate.     Ibid. 

By  the  statute  52  Geo.  8.  c.  cxcv.  s.  1,  the  R 
Canal  Company  was  incorporated,  and  power  was 
given  to  the  corporation  to  hold  lands  without  re- 
striction as  to  amount  or  locality,  and  to  take  lands 
and  to  form  a  canal  in  certain  enumerated  parishes 
amongst  which  H  was  not  By  section  101.  lands 
**  of  and  belonging  to  the  said  company  "  were  to  be 
rated  like  otb^  lands  of  a  like  quality  in  the  same 
parishes.  Subsequently,  lands  were  purchased  in  the 

Sarish  of  H  in  Uie  name  of  a  trustee,  and  occupied 
y  the  R  Canal  Company  as  a  reservoir : — Held^ 
that  section  101.  of  statute  52  Qeo.  8.  c.  cxcv.  was 

£  respective,  and  applied  to  all  lands  acquired  by  the 
i  Canal  Company;  and  that  the  lands  in  H,  the  fee 
of  which  was  in  another  party,  but  which  were  sub- 
stantially occupied  by  the  R  Canal  Company,  were 
to  be  rated  as  other  lands  of  a  like  quality  in  the 
parish  of  H.  Regen£e  Cawd  Ccfiwpanvy  v.  Hendim^ 
6  E.  &  B.  852. 

F  moored  a  barge  in  the  Thames  between  high  and 
low  water  mark :  the  moorings  were  stationary,  in 
the  bed  of  the  river;  and  the  barge  floated  at  hiffh 
water  and  grounded  at  low  water  on  the  posts  in  the 
bed  of  the  Thames  by  which  it  was  moored,  and 
which  were  m  the  parish  of  G.  The  barge  was  cofl- 
nected  by  a  chain  with  stairs  on  the  land,  the  soil  of 
which  was  not  the  property  or  in  the  occupation  of 
A,  and  which  was  at  that  point  a  common  highway 
to  the  Thames.  Moveable  planks  were  laid  from 
the  shore  on  to  the  baige,  and  thence  to  another 
•barge  moored  flirther  out  in  the  Thames,  and  which 
always  floated.  By  this  means  a  pier  was  con- 
structed, which  was  permanently  kept  there  and  used 
for  embarking  in  steamboats  and  landing  from  them ; 
and  F  was  remunerated  by  the  parties  so  using,  and 
he  had  the  sole  control  of  the  pier : — Held,  that  he 
was  rateable  to  the  poor-rate  for  G,  as  occupier  of 
land  in  the  bed  of  Uie  river.  Porred  v.  ike  Over' 
$eer$  ofOreawieh,  8  E.  &  B.  890. 

(2)  Special  JSxemptiom. 

A  society  called  "The  Working  Men's  Educa- 
tional Union**  was  established  for  the  support  of  the 
efibrts  variously  put  forth  for  the  elevation  of  the 
adult  operative  population,  as  it  regarded  their  phy- 
sical, intellectual,  moral  and  religious  condition ;  and 
this  object  6{  the  society  was  sought  to  be  attained, 
fint^  by  the  preparation  and  publication  in  a  cheap 
and  popular  form  of  diagrams,  drawings  and  maps; 
secondly,  the  preparation  or  recommendation  of  lec- 
tures, or  such  other  helps,  references  to  authorities, 
&c.  as  should  be  found  most  useful  in  promoting  the 
delivery  of  lectures;  thirdly,  the  publication,  selec- 
tion or  recommendation  of  works  upon  general  lite- 
rature, science,  history  and  biography  for  the  use  of 
libraries,  and  which  should  be  free  from  the  party 
politics  of  the  day,  and  scriptural  and  unsectarian 
in  their  character;  fourthly,  the  promotion  of  adult 
classes,  particularly  upon  the  subjects  respecting 
which  interest  had  been  excited  by  the  lectures  and 
libraries.  The  operations  of  the  Union  were  con- 
ducted by  a  committee  in  London,  appointed  an- 
nually from  amongst  the  members,  and  eommuni- 
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eaUoB  and  oo-operatinii  weie  kept  up  with  the 
provinces  by  means  of  local  ^ranch^.  Amongst  the 
aubjects  for  diacussion  recognised  and  supported  by 
the  Union  were  such  questions  as,  **  Ought  we  to 
ask  for  the  baUotP"  '*  Tbe  voluntaiy  piiociple  or  an 
establishment — which?**: — Held,  that  some  of  the 
purposes  ci  the  Union  and  the  means  employed, 
were  different  from  those  of  science,  literature  or  the 
fine  arts ;  and,  therefore,  that  the  premises  occupied 
and  used  for  the  purposes  of  the  Union  were  rate- 
able to  the  relief  of  the  poor.  SeoU  t.  tkt  Ckmreh- 
wardena  of  St.  Martm-in^he  Fiddif  Waitmm$ter, 
26  Law  J.  Rep.  (h.8.)  H.C.  42 ;  5  B.  A  fi.  658. 

By  a  local  act  (>>mmisfbners  were  empowered 
to  raise  water  to  be  applied  to  no  other  purpose 
than  watering  the  streets  of  the  town  of  L,  except 
in  case  of  fire.  Under  this  act  the  Commissioners 
purchaaed  land  in  the  township  of  D,  without  the 
borough  of  Ij,  and  erected  works  thereon  for  raising 
water,  which  was  conveyed  and  distributed  by  pipes 
in  V,  partly  without  and  partly  within  the  borough, 
tbe  latter  being  rated  to  a  reservoir  in  D,  and  in  tbe 
borough  which  was  not  rated  to  the  poor.  The  whole 
of  D  was  within  the  limits  of  this  act.  By  a  subse- 
quent act,  which  repealed  the  above  statute,  the 
powers  and  property  of  the  Commissioneif  were 
transierred  to  the  corporation  of  L,  who  were  em- 
powered to  supply  wAter  for  public  purposes  to  the 
borough,  which  comprised  part  of  D  and  other  town- 
ships and  places.  This  act  provided  for  raising  money 
by  rates  for  defraying  the  expenses  thereof.  Under 
this  act  the  oorporntion  beioame  occupiers  of  the 
before-mentioned  works,  plant  and  pipes.  The  above 
acts  related  solely  to  the  supply  of  water  for  public 
purposes^  and  water  for  domestic  purposes  in  the 
borough  was  supplied  by  two  private  companies. 
By  another  act,  passed  in  1847,  the.  works  of  these 
water  companies  were  transferred  to  the  corporation, 
who  were  empowered  to  supply  water  to  the  inha- 
bitants both  for  public  and  private  purposes,  and  to 
make  and  use  new  works  for  that  purpose.  This  aot 
provided  for  raising  rates  and  keeping  a  **  water 
account,**  on  the  credit  of  which  money  might  be 
borrowed,  and  fop  the  reduction  of  tbe  rates  so  that 
no  more  should  be  raised  than  was  necessary  to  meet 
the  expenditure  on  the  water  account.  Under  this 
act  the  corporation  oocupied  the  works  of  the  two 
companies,  and  supplied  certain  inhabitants  with 
water.  By  subsequent  acts  the  corporation  was 
empowered  to  supply  water  for  all  or  any  of  tbe  pur- 
poees  for  which  it  might  be  supplied  under  the  above 
acts.  Since  the  act  of  1847  they  supplied  water  for 
both  public  and  private  purposes  in  the  borough,  and 
occupied  the  property  before  mentioned  solely  for 
supplying  water  under  the  authority  of  the  acts,  and 
oonnected  the  mains  formerly  belonging  to  the  Com- 
missioners with  those  of  the  two  companies,  so  that 
the  water  arising  from  both  sources  was  used  indis- 
criminately for  public  and  domestic  purposes ;  and 
they  charged  rates  and  appropriated  them  to  **  the 
water  account**: — Held,  that  the  corporation  were 
rateable  to  tbe  relief  of  the  poor  in  D,  in  respect  of 
the  land,  works,  &e.  occupied  by  them  as  before 
mentioned  in  that  township.  The  Ma^or^  Sc,  of 
Liverpool  v.  the  Oventara  of  Wett  Derby ^  26  Law  J. 
JUp.  (if.8.)  M.C.  112;  6  E.  A  B.  704. 

A  building  was  rented  of  a  private  person  by  the 
Postmaster  Qeneial,  «nd  occupied  by  his  deputy 


as  a  looal  poat-offiee.  The  bnflding  eonsisled  of 
three  rooms,  one  for  the  use  of  tbe  letter^airiers, 
one  for  the  issue  and  payment  of  money-erdera,  and 
the  third  for  sorting  letters,  and  for  paying,  register- 
ing and  delivering  post-letters  and  for  tha  sale  of 
stamps  to  the  public,  the  deputy-poatraastcr  beieg 
allowed  a  commission  on  such  sale,  in  addition  to  a 
fixed  salary.  There  were  in  this  room  a  number  of 
boxes  or  pigeon-holes,  each  appropriated  to  difierent 
persofns,  into  which  the  letters  addressed  to  them 
were  sorted,  and  delivered  to  them  at  the  poatroffice, 
instead  of  at  their  respective  addresses  by  the  letter- 
oarriers,  for  which  aooommodation  an  annual  gratuity 
of  from  one  to  two  guineas  each  was  paid,  but  the 
money  so  received  was  appropriated  to  the  public 
revenue.  No  one  resided  in  the  building,  tbe  whole 
of  it  being  continuously  used  for  the  above  purposes: 
— Held,  that  the  building  was  exempt  from  rate- 
ability,  being  occupied  by  the  Crown,  and  need  only 
for  purposes  strictly  connected  with  the  public  de- 
partment of  the  Post  Office.  TJi€  Quitm  v.  SmUk^ 
26  Law  J.  Rep.  (ir.B.)  M.C.  106. 

The  Univenitj  of  Oxford  is  exempt  from  lialality 
to  be  rated  to  the  relief  of  the  poor  in  respect  of  the 
occupation  of  the  Bodleian  Library,  the  EHvinity  and 
other  Schools,  the  Convocation  House,  the  Old  Con- 
vocation House  and  Law  School,  tbe  Clarenden 
Buildings,  and  the  University  Qalleries,  such  occor 
pation  being  necessary  for  the  publie  purposes  for 
.which  the  Univernty  was  erected,  namely,  the  ad- 
vancement of  national  religion  and  learning,  and 
appearing  not  to  be  used  for  any  qwui  private  pur- 
pose ioconsiatent  with  the  public  purposea  of  the 
University.  The  same  exemption  appliea  to  tiie 
parts  of  the  Sheldonian  Theatre,  the  Ashmolean 
Museum,  and  the  Taylor  Institution  used  for  the 
ordinary  purposes  of  the  University;  but  not  to  a 
cellar  under  the  Theatre  wbidi  is  used  by  nn  indi- 
vidual as  a  place  of  deposit  for  his  books,  thon^ 
no  rent  be  paid  to  the  University;  nor  to  the  lower 
part  of  the  building  containing  the  Ashmolean  Mu- 
seum, which  is  fitted  up  and  used  as  a  residence  by 
the  reader  in  mineralogy;  nor  to  so  much  of  the 
Taylor  Institution  as  is  used  as  a  residence  for  the 
librarian,  not  necessarily,  but  for  his  own  convenience. 
The  University  is  also  exempt  in  respect  of  the 
Botanic  Garden ;  but  this  exemption  does  not  apply 
to  the  residences  of  the  Professor  of  Botany,  the 
porter,  and  the  gardener.  The  colleges  are  liable 
to  be  rated  in  respect  of  the  occupation  of  ooUege 
chapels  and  coUc^  libraries.  1%  rt  tht  Oatfvrd 
Unwenity  md  ike  City  tf  Oxford  Pwr^Jtate,  87 
Law  J.  Rep.  (N.8.)  M.C.  S8;  8  £.  A  B.  184. 

A  public  officer  who  oocupiee  premises  under  the 
Crown,  in  which  he  is  required  by  the  Crown  to 
reside  for  the  dischsjge  of  his  duties,  is  rateable  te 
the  poor-rate  for  the  excess  only  beyond  the  aeoom- 
modation  reasonably  necessary  for  him  In  the  dis- 
charge of  his  duties.  Per  Oolaridget  */.  and  BrUyJ. 
—the  aooommodation  reasonably  necessary  for  the 
officer  must  be  taJcen  with  reference  to  his  rank  and 
position,  and  the  number,  if  any,  of  his  femily.  R» 
V.  StewaH,  27  Law  J.  Rep.  (n.b.)  M.C.  81. 

A  building,  whidi  is  used  as  a  district  police  sta- 
tion, and  in  which  certain  of  the  constablea  reside, 
being  required  to  do  so  for  the  purposes  of  the 
eouaty  constabulary,  each  having  no  more  accom- 
modation than  is  requisite  for  his  grade  in  life,  and 
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a  dadaction  being  mftde  from  their  wages  as  a  clnige 
for  rent  for  this  occupetion,  is  not  rateable  to  the 
reUef  of  the  poor.  The  Queen  ▼.  the  Jiutiea  of  Lm^ 
Mtt&trs,  27  Law  J.  Rep.  (n-B.)  M.C.  209. 

A  society,  called  the  Bradford  Library  and  Lite* 
fary  Society,  were  owners  and  occupiers  of  a  library 
and  reading-room,  the  books  conristing  of  the  stan- 
dard authora,  of  reviews,  magaxines,  pamphlets  and 
novels ;  the  number  of  proprietors,  or  subscribers  to 
the  society,  was  limited  to  600  (temporary  residents 
being  admitted  at  a  quarterly  subscription);  and 
tbey  had  the  exclusive  privilege  of  using  the  library 
and  reading>rooms,  and  of  having  a  certain  number 
of  bodes  at  their  own  houses,  and  of  each  intro- 
ducing one  non-resident  to  the  library.  Every  person 
becoming  a  proprietor  by  the  purchase  of  a  share 
paid  eight  guineas,  and  an  annnal  subscription  of  one 
guinea  in  advance,  or  he  might  compound  for  his 
annual  subscription  during  his  lifo  by  one  payment 
of  fifteen  guineas;  fines  were  impoeed  for  allowing 
the  subscription  to  get  in  arrear,  and  if  the  subscrip- 
tion was  not  paid  within  three  years  the  share 
became  forfeited.  There  were  also  fines  for  other 
infringements  of  the  rules.  Any  proprietor  not 
indebted  to  the  society  might  transfer  his  share, 
subject  to  the  regulations  for  the  time  being.  Ko 
bonus  or  division  of  money  was  allowed  by  Uie  laws 
among  the  shareholders ;  and  the  funds  of  the  society 
were  exclusively  applied  to  the  library  and  objects 
connected  with  it:-~Heid,  that  the  societr  ifu  insti- 
tuted for  the  purposes  of  science,  literature  and  the 
fine  arts  exclusively;  and  that  the  fact  of  the  use  of 
the  library  and  its  contents  being  confined  to  the 
snbseribers  did  not  make  thmr  purposes  less  the 
primary  object  of  the  society,  or  prevent  it  from 
oomiag  within  the  exemption  in  the  6  A  7  Vict, 
e.  86.  s.  1.  Held«  also,  that  the  contributions  were 
voluntary,  the  obligation  to  pay  being  voluntarily 
incurred ;  and  that  the  personal  benefit  derived  by 
the  contributors,  in  return  for  their  subscription,  was 
not  such  as  to  take  them  out  of  the  meaning  of 
Vvdantary  oontribations**  in  the  proviso  to  the 
above  section.  Held,  thcvefore,  thirdly,  that  a 
Iwilding  occupied  by  the  society  exclusively  was 
exempt  fhna  rates.  The  QtMea  v.  ike  Bradford 
lAbrary  cund  LUerary  Society,  28  Law  J.  Rep.  (if.s.) 
M.C  78;  noia.  The  Bradford  lAbrary  Soeie^  t« 
tkiChwrckwardene  of  Bradford^  I  E.  &  £.  88. 

The  property  of  the  Liverpool  Library,  designed 
to  provide  a  fond  of  literary  instruction  and  enter- 
tainment for  the  proprietors,  is  held  in  a  limited 
number  of  tnnwfemble  sbarss,  having  a  market  value, 
the  holders  of  which  subscribe  one  guinea  annually, 
entitling  them  to  the  nse  of  books,  hot  the  rales  of 
the  instHntion  provide  that  it  shall  not  be  lawftd 
to  make  any  dividend,  gift,  division,  or  bonos  in 
money  or  otherwise  unto  or  between  the  memben:— 
Held,  that  the  libfary  was,  under  the  6  ft  7  Viet, 
e.  86,  exempted  from  local  rates  as  an  institaCion 
for  the  purposes  of  literature;  and  Held,  also,  that 
it  was.  so  exempted  even  from  local  rates  imposed 
under  a  local  act  passed  alter  the  6  A  7  Vict.  c.  86. 
The  Shardioldere  of  the  Liverpool  Library  v.  the 
Mayor,  ^,  of  Liverpool,  29  Law  J.  Rep.  (n.b.) 
If  .C.  321. 

A  storekeeper  or  porter  employed  by  the  Crown 
in  the  public  servioe,  occupying  puiuiises  belonging 
to  the  Crown  for  the  purpose  oif  performing  such 


servioe,  is  not  rateable  in  respect  of  such  occupation^ 
although  it  constitutes  part  of  the  emolument  of  his 
ofiioe.  But,  if  he  have  an  occupation  of  more  than 
is  reasonably  necessary  for  the  performance  of  such 
service,  he  is  rateable  in  respect  of  the  excess,  and  of 
no  more.  In  estimating  the  question  of  excens,  tha 
station  of  the  party  employed  should  be  taken  into 
consideration;  and  reasonable  accommodation  for 
his  fkmily  will  not  constitute  an  exoesi.  An  excess 
which  is  merely  trifling  ought  to  be  disregarded. 
The  same  rule  applies  to  the  governor  of  a  garrison 
town,  occupying  Crown  property  within  the  town, 
though  he  is  also  commanding  ofl[icer  of  a  military 
district  much  more  extenmve  than  the  town.  Tha 
rule  is  applicable,  though  none  of  the  duties  are 
executed  in  the  premises  occupied.  Regimay,  Stewart, 
8  E.  A  B.  860. 

Houses,  the  property  of  a  subject,  were  taken  on 
lease  by  the  Postmaster  General,  and  occupied  as 
a  post-ofiice,  for  the  purposes  of  the  Post-oifiee 
revenue:-- Held,  that  the  premises,  being  occupied 
by  the  servants  of  the  Crown  for  public  purposes,  no 
one  was  rateable  in  respect  of  the  occupation  of 
them.  Smkh  v.  the  Cfuardiane  of  Birmiitgham, 
7  E.  A  B.  483. 

Buildings  were  provided  by  Justices  of  a  county, 
under  the  statutes  2  A  3  Vict  c.  08.  and  3  &  4  Vict, 
c.  88,  for  a  police  district  of  a  county.  The  furni- 
ture belonged  to  the  Justices,  who  paid  for  it  out  of 
the  police  rate.  The  buildings  consisted  of  premises 
used  exclusively  for  the  police  ofl^oes,  cells,  and 
rooms  for  the  residence  and  accommodation  of  tba 
police  Serjeant  and  constables,  who  reside  there  (one 
of  them  with  his  wife),  and  had  a  deduction  made 
from  their  wages  in  respect  of  the  rent:  but  they 
enjoyed  no  accommodation  more  than  was  neoee* 
sary  for  their  convenient  occupation  in  their  oflScial 
capacity,  and  for  the  purposes  for  which  they  were 
placed  there:— Heidi  that  the  buildings  were  occo- 
pied  exclusively  for  public  purposes,  and  the  Justices 
wera  not  rateable  to  the  poor  in  respect  thereof* 
JfuUeee  of  LameaMre  v.  the  Oveneere  ef  Strtitford, 
E.  B.  &  E.  225. 

(c)  RaieaUe  Valne  aiiid  PrindpU  of  AeeetsaumL 

In  assessing  a  comnratation  tithe-renteliarge  of  a 
benefice  to  the  poor-rate,  deductions  are  to  be  allowed 
in  respect  of  the  expenses  of  collection,  including 
law  expenses  and  losses  by  ultimate  non-payment ; 
but  no  allowance  is  to  be  made  for  the  penonal  ser- 
vices of  the  incumbent  in  discharging  the  duties  of 
Iris  cure.  The  (Hrindple  of  such  assenonent  is,  that  the 
rentehafge  is  to  be  assessed,  like  all  other  property, 
according  to  what  it  might  reasonably  be  expected 
to  let  for  from  year  to  year ;  but  beyond  allowances 
for  the  expenses  of  collection,  law  expenses  and  bad 
debts^  a  deduction  by  way  of  tenant's  proflta  is  not 
necessarily  to  be  made — (CoUfidgtt  /.  dissenting). 
The  poor-rate  is  to  be  deducted :  and  this,  though 
the  composition,  before  commutation,  had  been  caU 
eulated  on  the  principle  of  being  paid  free  from 
poor-rate,  and  the  rentcharge  had  been  fixed  with 
an  addition  in  respect  of  this  circomstanee.  Tenant\i 
property-tax  is  to  be  deducted ;  but  not  landlord*S 
property-tax  or  land-tax.  Firrt-fruito  and  tenths 
(and  other  ecclesiastical  dues^  if  any,  of  the  same 
character)  are  to  be  deducted  in  the  proportion  which 
the  rentehafge  beats  to  the  whole  cHmtM  profvemhte 
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of  the  living;  Anallomnee  istobemadeof  uiTium 
eontributfed  by  the  incumbent  towards  adistrictdispel 
in  Uie  pariah,  if  not  a  mere  ▼olnntary  oontribution  $ 
and  a  reaaonable  allowance  is  also  to  be  made  lor 
curate's  stipend,  where  the  curate  la  not  employed 
aa  the  mere  substitute  of  the  incumbent,  but  is  re- 
quired by  law  in  addition  to  the  incumbent  from  the 
population  or  value  of  the  livbg,  or  where,  if  not 
required  by  law,  the  wants  of  the  parish  make  his 
services  necessary  in  addition  to  those  of  the  incum- 
bent properly  discharged.  In  metropolitan  parishesi 
the  general  rate  and  lighting  rete,  levied  under  the 
18  &  19  Vict.  c.  120.  s.  161,  are  tenantli  rates,  and 
are  to  be  deducted.  The  Qntem  r.  OoodokUd,  27 
Law  J.  Rep.  (h.8.)  M.C.  233;  £.  B.  &  £.  2. 

In  aaaessing  the  commutation  tithe-rentchaige 
and  parsonage-house  of  a  benefice  to  the  poor-rate^ 
no  deduction  is  to  be  allowed,  in  older  to  ascertain 
the  rateable  value,  in  respect  of  a  sum  paid  annually 
by  the  incumbent  to  the  governors  of  Queen  Annei 
Bounty,  as  interest  and  part  principal  of  money 
borrowed  by  him  to  rebuild  the  house,  such  pay- 
ment bdng  secured  by  a  mortgage  on  the  profits  of 
the  benefice.  The  QnUen  v.  iTowikwu,  27  Iaw  J.  Rep. 
(n.b.)  M.C.  248;  £.  B.  &£.  2. 

A  tenant  occupied  land  under  a  parol  demise  to 
him  from  year  to  year,  the  right  to  ttie  game  and  of 
entering  for  the  purpose  of  taking  and  killing  it 
being  reserved  to  the  landlord.  The  rateable  value 
of  the  occupation  of  the  land  without  the  right  was 
in.  5$.  8d.,  and  with  the  right,  262.  19«.  Sd.  The 
Quarter  Sessions  having  ibund  the  above  fiicts  in  a 
case  on  appeal  against  a  poor-rate,  in  which  the 
tenant  was  rated  at  the  higher  value, — Held,  that  he 
was  only  liable  to  be  rated  at  the  lower  value.  The 
Quern  V.  the  Inhabitanti  of  ThwrUUme,  28  Law  J* 
Bep.  (N.8.)  M.C.  106;  1  E.&E.502. 

A  waterworks  company  was  empowered  by  act  of 
parliament  to  construct  works  and  lay  down  mains 
and  pipes  under  certain  highways,  and  to  supply 
certain  parishes  with  water;  in  the  parish  of  H,  not 
being  one  of  these  parishes,  the  company  erected 
engine-houses  and  other  buildings,  containing  appa- 
ra,tus  for  raising  water  from  the  Thames,  and  laid 
down  a  main  under  the  highway,  which  ran  about  a 
mile  through  H,  and  conveyed  the  whole  of  the  water 
supplied  by  the  company  to  reservoirs  in  another 
parish,  whence  the  water  was  dirtributed  by  other 
mains  and  pipes  to  thecustomersintheseveral  parishes. 
The  company  derived  no  direct  profit  whatever  in 
H,  and  had  no  freehold  or  leasehold  interest  in  the 
soil  of  the  highway :— Held,  first,  that  the  company 
was  rateable  to  the  poor-rate  for  its  mains,  being 
fixed  capital  vested  in  land,  the  company  being  in 
possession  of  the  mains  buried  in  the  soil,  and  so, 
de  facto,  in  occupation  of  the  space  in  the  soil  filled 
by  the  mains  for  a  purpose  beneficial  to  itself. 
Secondly,  as  to  the  principle  on  which  the  company 
was  to  be  rated  in  H  in  respect  of  the  phmt,  engine- 
houses,  buildings,  wharft,  mains,  lands  and  premises, 
— that  it  was  to  be  rated  as  for  so  much  land  and 
buildings,  with  fixtures  and  machinery  attached, 
and  deriving  some  additional  value  from  their  capa- 
city of  being  applied  to  such  purposes  as  tiioee  of  a 
water  company:  such  additional  value  bdng derived 
from  an  increase  of  demand  beyond  supply,  accord* 
ing  to  the  principle  regulating  exchangeable  value, 
and  not  by  reference  to  receipts  earned  in  another 


parish,  beyond  asnming  that  they  were  rnHBaad  i& 
pay  all  outgoings,  including  profits  on  capital.  The 
Qieen  v.  Uke  Company  of  Proprieton  qf  the  Wett 
MideUeeex  Waierworki,  28  Law  J.  Rep.  (v.s.)  M-Or 
185;  1E.&E.  716. 

The  Archbishop  of  Canterbury,  being  owner  of 
the  impropriate  rectory  and  tithe*rentdiaige  of  the 
parish  of  H,  and  of  a  piece  of  land  thereunto  apper- 
taining, granted  (under  the  Augmentation  Acts^ 
29  Car.  2.  c.  8.  and  1  &2  Will.  4.  c.  45^1  to  the  per* 
petual  curate,  for  the  time  being*  of  T  an  annual 
rent  of  iOl.,  to  be  charged  upon  and  yearly  lauinf 
out  of  the  said  rectory,  tithe-rentcharge  and  land; 
and  he  afterwards  leased  the  same  to  O  for  twenty- 
one  years,  G  yielding  and  paying  yearly  to  the 
Archbishop  9L  18t.,  and  also  6^  16«.  for  redeemed 
land-tax,  and  to  the  perpetual  curate^  for  the  time 
being,  of  T,  the  said  sum  of  401.:— Held,  that,  in 
assessing  O  to  the  poor-rate  of  H,  as  occupier  of  the 
tithe-rentchaige,  G  was  not  entitled  to  any  dedne- 
tion  in  respect  6l  the  yearly  payment  of  401.,  sach 
payment  being  so  mudi  rent  paid  for  his  occupation 
of  the  tithe-renteharge,  and  not  a  chaige  upon  him 
as  occupying  tenant,  nor  so  much  tithe-rentcharge 
withdrawn  from  his  occupation.  2%e  QMee»  v» 
Chwea,  29  Law  J.  Rep.  (ir.s.)  M.C.  179. 

Where  a  waterworks  company  use  pipes  and  n^ 
servoirs  for  the  conveyance  of  water  in  and  through 
several  parishes,  in  such  a  manner  that  the  wh& 
form  together  one  apparatus,  and  so  that  a  part  ia 
rateable  in  each  parish,  it  is  not  the  correct  prin- 
ciple, in  ascertaining  the  rateable  value  of  the 
apparatus  in  any  particular  parish,  to  take  the  rate- 
able value  of  the  whole  appwatus  in  all  the  parishes 
in  which  it  Is  situate,  and  then  to  divide  that  vahie 
among  the  several  parishes  according  to  the  quantity 
of  land  occupied  by  the  apparatus  in  eadi  parish. 
!?%«  CheUea  Watenoorke  Co.  v.  ike  Oveneen  rf 
PiOney,  29  Law  J.  Rep.  <h.8.)  M.C.  286. 

((2)  AjppeaZ  agauMt, 

Where  a  party  has  appealed  against  a  poop«ate^ 
on  the  ground  that  other  persons  are  omitted  or 
under*  rated,  and  has  served  the  notice  of  appeal  on 
the  parish  ofiiicers,  but  not  on  the  parties  objected  to, 
as  required  by  the  41  Geo.  8.  c  28.  s.  6,  the  next 
Sessions  are  bound  to  enter  and  respite  the  appeal* 
under  the  17  Geo.  2.  c.  38.  s.  4.  Jtegma  v.  Byre, 
26  Law  J.  Rep.  (if.s.)  M.C.  14;  6KSlB.  992. 

On  appeal  to  Quarter  Sessions  against  a  poor-rate^ 
the  appellant  having  paid  the  amount,  the  rate  was 
reduoed,  but  no  order  under  the  41  Geo.  8.  c.  23. 
s.  8.  was  made  for  repayment  by  the  overseen  of  the 
overplus.  The  overseen  were  willing  to  allow  the 
overpayment  on  account  of  subsequent  rates  which 
it  more  than  covered;  but  the  poor-law  auditor  inti- 
mated that  he  should  not  certify  such  allowance,  aa 
there  had  been  no  order  of  Quarter  Sessions.  On 
motion  for  a  mandamus  to  Justices  to  issue  a  distress 
warrant  for  the  subsequent  rates,  the  Court  refosed 
the  writ.  The  Queen  v.  Parker,  26  Law  J.  Rep. 
(n.s.)  M.C.  199 ;  7  £.  &  B.  156. 

(B)  Church  Ratb. 

The  vestry  of  a  parish  in  1826  resolved  to  enlarge 
the  parish  church,  and  authorized  the  churchwar- 
dens, with  the  assistance  of  a  committee,  to  borrow 
for  the  purpose,  under  the  58  Geo.  3.  c.  45, 2,0001. 
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on  the  credit  of  the  rates ;  and  the  content  of  the 
incumbent  and  of  the  bishop  of  the  dioceae  waa 
given  to  this  reiolation.  The  work  waa  done,  and, 
in  1880,  a  sum  of  400/.  remaining  due  to  the  oon- 
tractorB,  it  waa  resolved  by  the  vestry  that  the  said 
snm  should  be  treated  aa  a  loan  by  the  contnctorB» 
and  aa  a  portion  of  the  2,000/.,  and  that  the  pay- 
ment thereof  should  be  secured  by  deeds  of  charge 
upon  the  rates.  Bonds  dated  the  29th  of  March  1830 
were  accordingly  executed  by  the  churchwardens, 
each  of  which,  after  reciting  the  above  fiictsy  chaiged 
the  rates  with  50/.,  part  of  the  said  sum  of  400/., 
and  intereat  thereon  at  5L  per  cent. ;  the  said  prin- 
cipal sum  and  interest  to  be  repaid  on  the  29th  of 
March  then  next.  The  whole  of  the  work  was  done 
between  1826  and  the  29th  of  March  1830,  at  which 
time  the  whole  400/.  had  become  due.  Interest  on 
all  the  suma  of  501,  secured  by  the  bonds  had  been 
regularly  paid  until  after  March  1850,  but  no 
demand  had  been  ever  made  to  hav»  a  ftmd  pro* 
vided,  nor  had  a  fund  been  provided  for  payment  of 
the  said  sums  of  50/.  Upon  a  mandamus  to  the 
churchwardens  to  make  rates  to  pay  the  said  prin- 
cipal sums  of  50/.  and  the  arrears  of  interest  due 
thereon, — Held,  first,  that  the  consent  of  the  com- 
mittee to  the  borrowing  of  the  money,  if  essential, 
was,  under  the  circumstances,  to  be  presumed. 
Secondly,  that  the  transaction  was  in  substance  a 
borrowing  of  the  400/L,  and  therefore  within  the 
statute^  Thirdly,  that  the  bonds  were  not  given  to 
secure  a  past  debt,  but  to  pay  a  present  debt  aa  soon 
aa  it  became  due.  Lastly,  that  there  was  no  duty 
on  the  obligees  of  seeing  that  one-twentieth  of  the 
principal  waa  paid  oiF  annually,  and  that  they  had 
not  forfeited  their  right  of  proceeding  against  the 
ratepayers  by  their  omission  in  that  respect.  M^ina 
y.  the  Cfhwrehwardens  of  St.  Mi^ael,  Southampton, 
25  Law  J.  Bep.  (h.s.)  Q^B.  379;  6  E.  &  B  807. 

Upon  the  hearing  of  a  summons  against  the 
defendant  for  non-payment  of  a  church-rate,  he  gave 
notice  to  the  Justices  that  he  disputed  the  validity 
of  the  rate  and  his  liability  to  pay  it,  and  stated  hia 
reaaons  for  doing  so.  The  Justices  were  of  opinion, 
though  without  any  evidence  to  justify  that  opinion, 
that  the  allegations  and  notices  of  the  defendant 
were  not  made  and  given  in  good  faith,  but  were  put 
forward  as  a  pretext  for  avoiding  payment  of  the  rate, 
and  therefore  they  made  an  order  for  payment  :~> 
Held,  that  they  were  wrong,  as  by  the  course 
adopted  by  the  defendant,  they  were  deprived  of  all 
jurisdiction  to  make  such  order.  The  Qmeen  y. 
Numeley,  27  Law  J.  Rep.  (n.8.)  M.C.  261;  £.  B. 
^E.  852. 

In  order  to  oust  the  jurisdiction  of  Justices  to 
make  an  order  for  the  payment  of  a  church-rate,  on 
the  ground  that  the  validity  of  the  rate,  or  the 
liability  to  pay,  is  disputed,  there  ought  to  be  a 
dear  declining  of  the  jurisdiction.  Therefore,  where 
upon  the  hearing  of  an  information  for  non-payment 
of  a  church-rate  the  churchwardens  proved  their 
case,  and  the  attorney  for  the  person  summoned 
took  objections  to  the  rate  which  were  overruled  by 
the  Justices,  and  he  then  gave  them  notice  that  he 
bond  fide  disputed  the  validity  of  the  rate,  it  was 
held,  that  the  jurisdiction  of  the  Justices  was  not 
taken  away,  and  therefore  the  Court  refused  to  grant 
a  certiorari  to  remove  the  order.  The  Queen  y.  the 
Jueticea  qf  Salop,  29  Law  J.  Rep.  (h.b.)  M.C.  89. 


When  a  person  summoned  before  Justices  for 
non-payment  of  a  poor-rate  bond  fide  objects  before 
them  to  the  validity  of  the  rate,  the  Justices  have 
no  power  to  make  an  order,  tiiough  he  does  not 
object  to  their  jurisdiction  to  decide  on  the  points 
which  he  has  raised.  The  Queen  y.  the  Jueticee  of 
Leicester  and  Cotnpton,  29  Law  J.  Rep.  (n.0.)  M.C. 
208. 

(C)  CouHTT  Ratb. 

Tenants  of  lands  in  ancient  demeene  are  not  by 
reason  of  their  tenure  exempted  from  liability  to  pay 
county  rates.  The  Queen  y.  the  InhabUante  of 
Aylerford,  29  Law  J.  Rep.  (h.b.)  M.C.  83. 

(D)  Borough  Ratb. 

Under  the  84th  and  92nd  sections  of  the  Muni* 
dpal  Corporations  Act,  5  &  6  Will.  4.  c.  76,  all  pro- 
perty within  a  borough,  except  property  more  than 
200  yards  distant  i^m  a  street  or  continuous  line 
of  houses,  may  be  made  rateable  to  a  rate  for, 
amongst  other  purposes,  defraying  the  expenses  of 
watching  and  police  withm  the  borough.  BaUeU  v. 
the  Chnrehwardene  and  Overeeere  of  the  Poor  of  the 
Pairieh  of  Brighton,  26  Law  J.  Rep.  (r.8.)  M.C.  61; 
7£.&B.d42. 

(E)  HiqhwatRatb. 

Where  the  district  for  which  a  local  board  of 
health  is  appointed  under  the  11  &  12  Vict  c.  63. 
is  conterminous  with  a  single  parish,  the  local  board 
have  power  to  make  a  highway  rate  under  the  5  &  6 
Will.  4.  c.  50.  for  the  repaurs  of  the  highways  in  the 
dirtrict,  and  are  not  bound  to  raise  money  for  that 
purpose  by  a  general  district  rate.  Manaon  y.  the 
Local  Board  of  HeaUh,  Epeom,  25  Law  J.  Rep* 
(n.8.)  M.C.  27;  5  £.  &  B.  699. 

(F)  Lighting,  Watching  and  pAyiNG  Rates. 

The  London  Dock  Company,  under  their  local 
acts,  were  liable  to  be  rated  for  paving  expenses,  in 
respect  of  property  situate  within  the  streets,  lanet 
and  places  which  were  paved,  and  adjoining  to  or 
opening  into  the  same.  By  the  90th  section  of  18 
&  19  Vict  c.  120.  all  powers  relating  to  paving  are 
vested  in  vestries  and  district  boards.  By  the  168th 
section,  vestries  shall  require  overseers  of  the  parish 
to  levy  the  sums  which  sudi  vestries  shall  require 
for  the  execution  of  the  act.  By  the  159th  section, 
vestries  may  exempt  parts  of  pariah  if  not  bene6ted 
by  the  expenditure  from  payment;  and  by  the  161st 
section,  such  rates  shall  be  levied  on  the  persons 
and  in  respect  of  property  by  law  rateable  to  the 
relief  of  the  poor,  and  shall  be  assessed  on  the  net 
annual  value  of  such  property  ascertained  by  the 
rate  for  the  time  being  for  the  relief  of  the  poor;— - 
Held,  that  although  the  18  &  19  Vict  c  120.  does 
not  direct  that  the  rating  for  paving  expenses  should 
be  laid  only  upon  sndi  property  aa  was  at  the  time 
of  passing  that  statute  rated  thereto,  yet  by  the  169th 
section  a  duty  is  cast  on  the  vestry  to  apportion  the 
burden  according  to  the  benefit,  and  that  if  part  of 
the  property  of  the  Dock  Company  had  not  equal 
benefit  with  the  rest  of  the  property  in  the  parish 
rated  to  the  poor  from  the  paving  expenses,  in 
respect  of  that  part  the  company  was  entitled  to  be 
relieved  pro  tanto.  Held,  also,  that  if  the  fact  of 
the  inequality  of  benefit  exists— although  it  has  not 
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appenred  to  tbe  veitiy— the  Court  of  Appeal  would 
b«  bound  to  direct  the  rate  to  be  amended  aoeord* 
ing  to  the  truth  of  the  fact.  Held,  alao,  that  the 
Pock  Companj  were  exempt  from  being  rated  in 
respect  of  pro6ti  which  are  not  immediately  oon- 
nected  with  any  uee  of  pared  atreetn,  auch  at  thoee 
accruing  from  the  use  of  the  area  covered  with  water 
by  ships,  and  from  the  use  of  bonded  warehouses 
for  goods  which,  having  been  imported,  remain  there 
for  a  time  and  are  then  exported,  ffowdl  t.  tAs 
Londm  Dock  Co,,  87  Law  J.  Rep.  <M.8.)  Q.B.  177; 
8  E.  &  B.  212. 

A  commutation  tithe-ientcharge  .is  liable  to  the 
general  rate  and  lighting  rate  levied  under  the 
Metropolis  Local  Management  Act  (18  ft  19  Vict* 
c.  120.)  s.  161,  but  not  to  the  sewers  rate,  being 
within  the  exemption  of  section  164,  when  the  prao* 
tioe,  before  the  11  &  12  Vict.  c.  112,  was  to  exempt 
the  tithes  of  the  parish  from  the  sewera  rate^  Tie 
Qmm  y.  ChodekOd,  27  Law  J.  Bep.  {n.B.)  M.C. 
251;  E.  aftE.8. 

SembU — that  a  oommutatioB  tithe-rentchaige  is 
not  liable  by  law  to  contribute  to  a  sewers  rate. 
Ibid. 

By  the  3  &  4  WilL  4.  c.  90.  s.  83>  the  Watching 
and  Lighting  Act,  the  owners  and  occupien  of  houses^ 
buildings  and  property,  other  than  land,  rateable  to 
the  relief  of  the  poor,  shall  be  rated  at  and  pay  a 
rate  in  the  pound  three  timee  greater  than  that  at 
whioh  the  owners  and  occupiers  of  land  shall  be 
rnted  at  and  pay  for  the  purposes  of  the  act.  The 
appellants  were  the  occupiers  of  certain  dooks,  cover- 
ing an  area  of  165  acres^  95  of  which  formed  a  wet 
dock,  or  tidal  basin :--- Held,  by  Lord  Campbettf 
C.J.,  Wif^ftum,  J.  and  OrompUm,  J.,  that  this 
dock  or  basin  was  property  ^uidem  ffmeris  with 
the  houses  and  buildings  mentioned  in  the  act,  and 
therefore  that  the  appellants  were  rateable  at  the 
higher  amount.  Held,  by  Erie,  /.,  that  they  were 
only  rateable  at  the  lower  amount,  as  the  area  of  95 
acres  was  *'  land.*'  Peio  v.  the  Paruk  of  Weti  Ham^ 
28  Law  J.  Rep.  (r.s.)  M.C.  240. 

Real  property  within  the  district  of  a  local  board 
of  health  cannot  be  assessed  to  a  district  rate,  unless 
there  be  some  person  having  such  an  occupation  aa 
would  make  him  liable  to  the  poor-rate  in  respect 
thereof.  Hodgten  v.  Looal  Board  of  HedUk  of 
CwrUtU,  8  £.  &  B.  116. 

A  water  company  were  occupants  of  pipes  under 
the  sur&ce  of  the  soil  in  a  parish  in  which  the  pro* 
visions  of  the  General  Lighting  Act  (3  &  4  Will.  4, 
c.  90.)  had  been  adopted.  The  parish  was  within 
the  metropolitan  district.  In  a  lighting  rate  im- 
posed under  the  Metropolitan  Local  Management 
Act,  the  company  were  rated  as  coming  within  the 
description  in  section  165.  of  occupants  of  "  bouses^ 
buildings  and  property,  other  than  land,"  at  a  rate 
three  times  greater  than  that  at  which  the  occupien 
of  land  were  rated: — Held,  that  they  were  rateable 
at  the  lower  rete^  as  occupiers  of  land.  Regima  v. 
the  Sonthwark  and  VauxhaU  Water  Co.,  6  £.  &  B. 
1008. 

(G)  Sswi&s  Ratk. 

By  section  96.  of  the  Metropolitan  Sewen  Act 
(U  &  12  Vict.  c.  1 12),  a  person,  who  has  neglected 
to  complain  against  a  sewers  rate  within  one  month 
after  the  making,  cannot  afterwards  dispute  his  liabi- 


lity to  pay  it,  on  the  ground  that  it 
an  erroneous  principle.  2^  MetropoHtam  JBoard  of 
Worie  v.  the  Vamashall  Bridge  Ob.,  26  Law  J.  Rep« 
(V.8.)  Q.B.  268;  7  E.  &  R  964. 

Section  76.  has  not  altered  the  aacsent  principle 
of  rating  for  sewers ;  and  in  assesring  property,  under 
that  act,  to  a  sewen  rate,  regard  must  be  had  to 
whether  any  and  what  benefit  is  derived  by  the  pro- 
perty from  tbe  sewers.     Ibid. 

By  section  170.  of  the  18  &  19  Vict  c.  120.  (the 
act  for  the  better  Local  Management  of  the  Metro- 
polis), the  Metropolitan  Board  of  Works  are  enpow* 
ered  from  time  to  time  to  ascertain  and  assess  upon 
tbe  city  of  London  and  the  other  parts  of  the  metro- 
polis the  sums  which,  in  their  judgment,  ought  to  be 
chaiged  upon  the  said  city  and  such  other  parta 
respectively,  for  defraying  the  expenses  of  the  board 
in  the  execution  of  the  act.  By  section  172,  for 
obtaining  payment  of  the  sums  so  assessed,  the  said 
board  are  empowered  to  issue  precepts  reqniiiag 
payment  thereof  to  their  treasurer,  Aic.,  and  every 
such  precept  for  any  sum  assessed  upon  any  parish 
shall  be  dirseted  to  tbe  vestry  thereof.  By  seetioa 
174b  ^1  sums  which  any  vestry  may  be  requiTed  by 
such  precepts  to  pay  shall  be  raised  in  like  manner 
as  if  the  same  were  required  by  the  vestry  for  defray* 
ing  the  expenses  of  such  vestry  in  execution  of  their 
powers  and  duties  under  this  act  in  relation  to  tbe 
sswenge  oi  their  parish.  By  section  168.  every 
vestry  is  empowered,  by  order  under  their  seal,  to 
require  the  overseers  of  their  parish  to  levy  and  pay 
over  to  the  treasurer  of  such  vestry,  Slc.  tbe  same 
which  such  vestry  may  require  for  defraying  the 
expenses  of  the  execution  of  tbe  act  in  relation  to 
oewemge,  &e.  By  the  4  Vict,  c  xvii.  as.  7, 12, 18, 
the  guardians  of  the  poor  of  the  parish  of  C  alone 
have  the  power  of  makiiig  and  levying  the  poor- 
rates  in  that  parish;  and  by  section  260.  of  tbe  18  8t 
19  Vict,  c  120,  tbe  words  '^overseera  of  the  poor" 
shall  include  any  person  authorised  to  make  or  col' 
lect,  or  cause  to  be  made  or  collected,  the  rate  for 
tlie  relief  of  the  poor.  Under  the  provisions  of  the 
18  &  19  Vict,  c  120,  above  referred  to,  a  precept 
was  issued  by  the  Metropolitan  Board  of  Works  to 
the  vestry  of  the  pariah  of  C,  requiring  them  to  pay 
to  the  treasurer,  &c.  of  tbe  said  board  a  sum  of 
money  for  defraying  the  expenses  of  the  said  board 
in  the  execution  of  the  act.  The  vestry  of  the  said 
parish  of  C  thereupon  issued  their  ordo*  to  the  ovei^ 
seers  of  their  parish,  reqniiing  them  to  levy  and  pay 
over  the  said  sum  of  money.  This  order  was  duly 
served  upon  tbe  guardians,  who,  in  pursuance  there- 
of, made  a  rate  in  which  the  appellant  was  rated. 
The  heading  of  the  rate  shewed  that  it  was  made 
'^for  defraying  the  expenses  of  the  Metropolitan 
Board  of  Works  in  the  execution  of  the  act,"  ftc 
After  tlie  beading  appeared  tbe  names  of  five  per- 
sons, who  were  guardians  of  tbe  parish,  and  at  the 
end  of  the  rate  was  the  usual  declaration—-'*  We^ 
the  guardians  of  tbe  poor,"  &&,  signed  by  six  gnar- 
dianpy  three  of  whom  were  three  of  those  who  bad 
signed  the  rate.  Proceedings  were  taken  against 
the  apiiellant  in  consequence  of  bis  refusing  to  pay 
the  sum  at  which  he  was  assessed: — Held,  upon  a 
ease  stated  by  Justices,  that  the  rate  was  good, 
though  it  did  not  set  out  the  precept  of  the  board 
or  tiro  order  of  the  vestry.  Held,  also,  that  it  was 
no  objection  to  the  rate  that  the  order  of  the 
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Testiy  was  addressed  to  the  oyerseen  mitead  of  to 
the  guardians.  Held,  also,  that  the  rate  was  suffi- 
ciently signed.  Qucare — whether  there  is  any  power 
of  appeal  to  the  Sessions  aitainst  such  a  rate. 
Cknstie  ▼.  ike  QvardiamM  of  th€  Poor  of  St.  Luke^ 
ChOaea,  27  Law  J.  Rep.  (n.b.)  M.C.  163;  8  £.  & 
B.  992. 

(H)  Distress  fob  Ratbs. 

On  a  summons  before  Justices  to  enforce  a  poor- 
rate  of  a  parish,  as  soon  as  the  person  summoned  is 
shewn  to  be  in  the  visible  occupation  of  the  pro- 
perty rated  within  the  parish,  the  Justices  are  bound 
to  issue  a  warrant  of  distress,  and  cannot  go  into  the 
.question  of  whether  or  not  the  occupation  be  bene- 
ficial, which  is  matter  only  for  the  Quarter  Sessions 
on  appeal.  The  Q^etn  v.  Brodihaw,  29  Law  J.  Rep. 
(V.8.)  M.G.  176. 

A  rate  made  in  ihct  for  the  relief  of  the  poor,  but 
which  does  not  shew  by  intrinsic  oTidence,  either  by 
the  heading  or  by  something  in  the  body  of  the  rate, 
for  what  purpose  it  is  made,  is  void ;  and  this  Court 
discharged  a  rule  in  lieu  of  a  mandamus  to  order 
Justices  to  issue  their  distress  warrant  to  levy  such  a 
rate.  Eiffina  t.  the  Battem  Coumiiet  RaU.  Co,^  6 
EL  &  B.  974. 

Qtf(8rs*-wheth6r  a  rate  for  the  relief  of  the  poor, 
duly  beaded,  in  which  the  description  of  property 
jBted  is  <*  land,*  &o.,  be  valid.  The  Court  would 
not  decide  this  on  motion,  but  made  absolute  a  rule 
ordering  the  Justices  to  issue  their  distress  warrant 
to  levy  such  a  rate.     Ibid. 

<I)  Exemption  FROM. 

By  public  acts  of  parliament  for  the  improvement 
of  the  town  of  M,  in  the  county  of  K,  Commissionen 
were  authorised  to  levy  annually  for  the  purposes  of 
the  acts  (UUer  alia)  a  certain  rate  on  all  gaols  and 
other  public  buildings  situate  .within  the  said  town. 
A  subsequent  act,  reciting  **  that  it  was  expedient 
that  the  county  of  K  should  be  relieved  and  exone- 
rated from  any  taxes  in  respect  of  any  of  the  county 
gaols,'*  enacted,  '*  that  no  rate,  tax,  or  assessment 
whatsoever,  parliamentary  or  parochial,  should  be 
raised,  assessed,  or  levied  in,  or  be  payable  by  the 
nid  county,  for  or  on  account  of  any  of  the  said 
gBols,** — Held,  that  this  exempted  a  county  gaol 
situate  in  M  from  rates  assessed  under  the  former 
acts.  The  Q»em  v.  the  Juttiee$  cfKetU,  29  Law  J. 
Rep.  (H.8.)  M.C.  191. 


RECEIVING  GOODS  STOLEN  OR  SUS- 
PECTED  TO  BE  PURLOINED. 

The  prisoner,  out  of  the  county  of  W,  received  a 
bonk  note  knowing  it  to  have  been  stolen,  and  sent 
it  from  a  place  out  of  the  county  of  W  to  bankers 
JB  the .  county  of  W,  by  whom  the  note  had  been 
issued,  in  a  letter  requesting  them  to  cash  it: — Held, 
that  the  Post  Office  authorities  in  W  were  to  be  con- 
sidered agents  of  the  prisoner;  and  that,  theiefore, 
their  possession  of  the  note  in  W  was  his  possession 
of  it  there.  Consequently,  that  he  might  properly 
be  convicted  in  W  of  the  receiving  it  knowing  it  to 
have  been  stolen,  under  the  statute  7  &  8  Gso.  4. 
c  29.  s.5$,  which  enacts  that  a  receiver  may  be  tried 
ia  any  county  in  which  he  shall  have  the  stolen  pro- 


perty in  his  possession.  The  Queen  v.  Oryer^  26 
Law  J.  Rep.  (ir.s.)  M.C.  192;  Dears.  &  B.  824. 

On  a  charge  for  receiving  goods  knowing  them  to 
have  been  feloniously  stolen  and  carried  away,  the 
prisoner  may  be  convicted  if  the  goods  have'  been 
embezzled,  and  he  received  them  knowing  them  to 
have  been  embezzled ;  for  by  the  stetuto  7  &  8  Geo.  4. 
e.  29.  s.  47,  embezzlement  is  deemed  stealing.  The 
Queen  v.  Frampton,  27  Law  J.  Rep.  (h.b)  M.C. 
229;  Dears.  &  B.  685. 

By  section  10.  of  the  17  Geo.  8.  c.  56.  it  shall  be 
lawful  for  any  two  Justices  of  the  Peace,  upon  com- 
plaint made  to  them,  upon  oath,  that  there  is  reason 
to  suspect  that  purloined  or  embezzled  "  materials** 
are  concealed  in  any  dwelling-house,  outhouse,  yard, 
garden,  or  other  place  or  places,  by  warrant  to  cause 
-every  such,  &0w  to  be  searched;  and  if  any  such 
materials  shall  be  found  therein,  to  cause  the  same 
and  the  person  or  persons  in  whose  house,  Ac.  the 
same  shall  be  found  to  be  brought  before  any  two 
Justices;  and  if  the  said  person  or  persons  shall  not 
give  an  account,  to  the  satisfaction  of  such  Justices, 
how  he,  she  or  they  came  by  the  same,  then  the  said 
person  or  persons  so  offending  shall  be  deemed  or  ad- 
judged guilty  of  a  misdemeanor.  E,  who  carried  oo 
business  as  a  silk  dealer  and  manufacturer,  and  as  a 
seller  of  goods  on  commission,  had  a  warehouse  up- 
wards of  a  mile  and  a  half  from  his  dwelling-house. 
The  warehouse  was  used  for  business  purposes  only. 
In  it  were  found  certain  materials  of  the  description 
mentioned  in  the  statute,  and  such  materials  were  sus- 
pected to  have  been  purloined  or  embezzled.  £  fiiiled 
to  give  an  account,  to  the  satisfaction  of  the  Jus- 
tices before  whom  he  was  charged,  under  the  10th 
section,  of  how  he  came  by  the  same,  and  was  con- 
victed by  the  Justices : — Held,  that  the  warehouse 
was  a  **  place**  within  the  meaning  of  the  section, 
and  that  the  Justices  had  jurisdiction  to  convict. 
The  Queen  v.  Edmundton,  28  Law  J.  Rep.  (x.b.) 
H.C.  213. 


RECOGNIZANCES. 

At  the  Quarter  Sessions,  held  on  the  18th  of  Oc- 
tober, an  appeal  against  a  refusal  to  grant  an  ale- 
house licence  was  heard  and  dismissed,  and  an  order 
made  that  the  appellant  should  *'  forthwith  pay  the 
respondents'*  their  costs.  A  blank  was  left  in  this 
order  for  the  amount  of  the  costs,  which  was  not 
filled  up  till  the  taxation  took  place,  which  was  at 
some  time  between  that  day  and  the  14th  of  Novem- 
ber, to  which  the  Sessions  were  adjourned.  At  the 
next  Quarter  Sessions,  held  in  January,  the  recog- 
nizances which  had  been  entered  into  by  the  appe- 
lant imder  the  9  Geo.  4.  c.  61.  s.  27f  conditioned  for 
his.  appearance  at  the  Michaelmas  Sessions,  and  then 
and  there  trying  his  appeal  and  paying  such  costs  as 
the  Court  might  award,  were  estreated,  upon  affidavit 
of  a  demand  and  refusal  to  pay  the  cosU  specified 
in  the  order  having  been  made  previous  to  die  Jan- 
uary Sessions: — Held,  that  the  January  Sessions 
had  jurisdiction  to  estreat  the  recognisances :  also, 
that  it  was  not  necessary  the  order  would  direct  the 
costs  to  be  paid  to  the  clerk  of  the  peace  under 
1 1  &  12  Vict,  c  43.  s.  27.  Begima  v.  the  Jutttca  qf 
the  Ide  of  Ely,  25  Law  J.  Rep.  (if  8.)  M.C.  1;  5 
£.  &  B.  489. 
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REGISTRATION  OF  BIRTHS^  DEATHS 
AND  MARRIAGE& 

[Amendment  of  the  Act  eonoernmg  Non-parochial 
Bq^iflten,  and  the  Acts  for  Marriages,  and  for  regis- 
tering Births,  Deaths  and  Marriages  in  England, 
and  concerning  Vaccination,  by  21  Vict.  e.  25. — 
Tiro  Acts  of  the  Seventeenth  and  Eighteenth  Years, 
-and  of  the  Eighteenth  Year,  of  Her  present  Ma- 
jesty, relating  to  the  Rsgistiation  of  Births,  Deaths 
and  Bfarriages  in  Scotland,  amended  by  28  &  24 
Vict  c  85.] 


RELEASE. 


[Sohmcn  t.  Cfrakam,  5  K  &  B.  809;  6  Law  J. 
D%.  642.] 

To  an  action  for  837/.  U.  lOd.  the  defendant 
pleaded  a  release  generally,  to  which  the  plaintiff 
replied  ncn  at  factum,  and  also  that  at  the  time 
when  he  executed  the  release  a  blank  was  left  in  it 
for  the  amount  of  the  debt  released,  which  was  after- 
wards filled  up,  without  his  knowledge  or  consent, 
with  an  erroneous  amoimt,  and  that  he  bad  never 
ratified  or  adopted  it  The  facts  were,  that  the  de- 
fendant being  indebted  to  the  plaintiff  in  887/.  Is.  10^., 
and  the  plaintiff  being  indebted  to  the  defendant  in 
•1422.  9s.  7d.f  an  arrangement  was  made  by  which 
the  defendant  was  to  be  released  on  payment  of  10«. 
'in  the  pound  to  his  creditors  by  a  third  party.  Ac- 
cordingly, a  composition  deed  was  executed  by  the 
-plaintiff  and  the  other  creditors,  which  recited  that 
the  defendant  was  indebted  to  the  sereral  creditors 
parties  thereto,  in  the  sums  set  opposite  to  their  re- 
spective names,  and  such  creditors,  in  consideration 
of  the  covenant  to  pay  them  lOt,  in  the  pound  on 
the  amount  of  their  respective  debts,  released  the  de- 
fendant from  all  debts  then  owing  to  them  by  the 
defendant.  At  the  time  when  the  deed  was  executed 
by  the  plaintiff  a  blank  was  left  for  the  sum  to  be 
set  opposite  to  his  name.  This  blank  was  subse- 
quently filled  up,  without  the  knowledge  or  authority 
-of  the  plaintiff,  by  inserting  in  it  the  full  amount  of 
337/.  I*.  lOd.  due  from  the  defendant  to  the  plaintiff. 
The  jury  found  that  it  was  the  intention  of  the 
parties  that  the  deed  should  operate  only  on  the 
balance  due  by  the  defendant  to  the  plaintiff,  after 
setting  off  the  cross  debt  due  by  the  plaintiff  to  the 
defendant:— Held,  that  the  ef^ct  of  the  deed  was 
to  release  the  balance  only,  and  not  the  wh(^  of 
the  387/.  1«.  10</.,  and  that  the  issue  on  non  etl 
fachtm  ought  to  be  found  for  the  plaintiff.  Semble — 
that  the  second  replication  was  proved,  and  aflbrded 
an  answer  to  the  defendant.  Fataherly  v.  M*Knigkt, 
26  Law  J.  Rep.  (n.s.)  Q.B.  80;  6  E.  &  B.  795. 

To  a  declaration  for  goods  bargained  and  sold  the 
defendant  pleaded  that  the  cause  of  action  accrued 
to  the  plaintiff  against  the  defendant  and  A,  B  and 
G  jointly,  and  not  otherwise,  and  that  the  defendant 
was  not  separately  liable,  and  that  the  plaintiffs  by 
deed  released  A,  B  and  O  fK>m  the  cause  of  action. 
Replication,  that  the  deed  was  a  deed  of  assignment 
from  A,  B  and  O  of  their  estate  and  eflects  for  the 
benefit  of  their  creditors,  and  contained  words  pur- 
porting, if  considered  without  reftsrence  to  any  other 
part  &t  the  deed,  to  release,  as  in  the  plea  pleaded, 
but  that  in  another  and  earlier  part  of  Uie  same  deed 


ft  was  agreed  as  follows:  «*  that  it  shall  be  lawfbl  far 
the  creditors  to  execute  these  presents  without  pre- 
judioe  to  anv  mortgage,  lien  or  security  which  Uiey 
may  have  for  their  respective  debts^  or  any  part 
thereof,  or  to  any  claim  against  any  surety  or  snretiei^ 
or  any  other  person  or  persons  who  may  be  liable  for 
the  payment  thereof;^  that  all  the  creditors  who  ex- 
ecuted the  deed  executed  without  prejudice  as  afore- 
said : — Held,  on  demurrer  to  the  replication,  that, 
construing  the  deed  as  pleaded  in  the  plea  with 
the  qualification  introduced  by  the  replication,  it 
amounted  only  to  a  covenant  not  to  sue^  and  not 
to  a  release,  and  that  the  liability  of  the  defendant 
was  reserved,  whether  it  was  originally  joint  only  or 
joint  and  several.  WillU  v.  De  (kuiro,  27  Law  J. 
Rep.  (ir.8.)  G.P.  248;  4  Com.  B.  Rep.  N.S.  216. 

In  an  action  in  the  county  court  bv  execntora,  the 
defendant,  having  shewn  that  the  action  was  brought 
by  one  executor  without  the  concurrence  of  his  co- 
executor,  put  in  evidence  a  release,  which  had  been 
given  to  him  the  day  before  the  trial  by  the  non-con- 
curring executor.  The  Judge  refused  to  allow  the 
plaintiffii*  counsel  to  examine  the  executor  who  had 
executed  the  release  as  to  the  circumstances  und« 
which  he  had  executed  it,  for  the  purpose  of  elicit- 
ing from  him  whether  it  had  been  fraudulently  ob- 
tained:— Held,  that  the  Judge  was  wrong  in  so 
refiising;  and  that  such  examination  ought  to  have 
been  allowed.  Robmmm  v.  Verwmy  29  Law  J.  Rep. 
(n.b.)  C.P.  185;  7  Com.  B.  Rep.  N.S.  871. 


REPLEVIN. 

To  maintain  the  proceeding  by  replevin  there 
must  be  a  taking  of  the  chattel  out  of  the  possession 
of  the  owner  (the  plaintiff).  MenntU  v.  Blakef  25 
Law  J.  Rep.  (n.s.)  Q.B.  399;  6  E.  &  B.  842. 

The  plaintiff  allowed  F  to  purchase  with  his  (the 
plaintiff's)  money  a  horse,  harness  and  cart,  which 
were  to  be  the  property  of  the  plaintiff,  but  of  which 
F  was  to  have  the  possession  and  use,  subject  to  the 
occasional  use  that  the  plaintiff  might  require,  and 
to  their  being  given  up  to  the  plaintiff  when  he  re- 
quired. F,  being  about  to  emigrate,  used  the  horsey 
harness  and  cart  in  taking  his  effects  to  the  pier  at 
which  he  was  to  embark,  and  on  leaving  he  delivered 
them  to  the  ddfendant,  telling  him  to  take  them  for 
a  debt  due  to  him  from  F  for  fodder  supplied  to  the 
horse,  and  adding  that  he  also  owed  money  to  the 
plaintiff,  and  that  if  he  discharged  the  defendanffe 
debt  the  defendant  was  to  give  them  up  to  the 
plaintiff.  This,  some  time  after,  came  to  the  know- 
ledge of  the  plaintiff,  and  he  demanded  the  horse, 
harness  and  cart  from  the  defendant  who  refused  to 
give  them  up  unless  his  debt  was  paid,  and  thereupon 
the  plaintiff  proceeded  in  replevin  to  recover  the 
possession : — Held,  that  the  case  was  not  one  in 
which  the  plaintiff  could  proceed  by  replevin.   Ibid. 

The  9  &  10  Vict  c.  96.  s.  121.  enables  either  party 
to  an  action  of  replevin  to  remove  the  cause  from 
the  county  court  if  he  declares  that  the  title  to  a 
corporeal  or  incorporeal  hereditament  b  in  question, 
or  that  the  rent  or  damage  in  respect  of  which  the 
distress  was  taken  exceeds  20/.,  and  becomes  hound 
with  two  sureties  to  prosecute  the  suit  with  eflbct 
and  without  delay,  and  to  prove  that  such  title  is  in 
dispute,  or  that  there  was  ground  for  believing  that 
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the  rent  or  damage  exceeded  20/.: — ^Held,  that  the 
words  **  prosecute  the  suit  with  eifect"  are  applicable 
to  the  case  of  a  removal  by  a  defendant,  who  is  bound, 
ao  far  as  in  him  lies,  to  carry  the  suit  to  a  succeasful 
termination.  Tumnumg  v.  Q^Ze,26  Law  J.  Rep.  (N.B.) 
Q.B.  403;  6E.&B.  571. 

QnMBTt  —  whether,  under  such  a  bond,  the  party 
is  liable  for  more  than  the  taxed  costsas  between  party 
and  party.    Ibid. 


RENTCHARGE. 

If  an  estate,  upon  which  two  rent-charges  exist, 
becomes  unable  to  pay  both,  the  owner  of  the  first 
rent-chaige  cannot  enter  and  expend  money  upon 
the  estate  so  as  to  oust  the  owner  of  the  second 
rentKsharge  of  his  rights.  Hooper  v.  Cooke,  25  Law 
J.  Rep.  (n.s.)  Cbanc  62. 

A  bill  by  the  owner  of  a  first  rent-chaige  against 
the  owner  of  the  second  rent*chaige,  claiming  monies 
which  he  had  expended  to  make  the  estate  available 
for  the  payment  of  his  claim,  cannot  be  sustained. 
Ibid. 

The  plaintifis  were  entitled  to  a  rent-charge, 
created  by  a  deed  of  1778,  which  contained  a  power 
on  non-payment  to  enter  upon  the  premises  charged, 
and  receive  the  rents,  &c.  until  satisfaction  of  all 
arrears  of  the  rentnsbarge,  **  together  with  all  such 
costs,  &c.  as  sliould  be  laid  out,  &c.  by  or  by  reason  of 
the  non-payment  thereof.**  In  1844,  the  rent^chaige 
being  in  arrear,  and  the  property  so  dilapidated  as 
to  be  unproductive,  the  plaintiffs  entered  into  pos- 
session and  expended  money  in  repairs,  &c. : — Held, 
affirming  a  decision  of  the  Master  of  the  Rolli^  that 
they  had  no  lien  on  the  land  for  the  monies  so 
expended,  whether  the  defendants,  the  owners  of  a 
subsequent  rent-charge,  had  notice  of  such  repairs 
and  had  acquiesced  in  the  making  thereof  or  not, 
and  that  the  remedy  of  the  plaintiff  if  any,  was  at 
law,  and  depended  on  the  construction  of  the  deed 
of  1778.  Hooper  v.  Cooke^  25  Law  J.  Rep.  (n.s.) 
Chanc.  467. 

The  owner  in  fee  of  a  small  freehold  estate  granted 
twenty-two  separate  rent-charges  to  several  persons 
and  their  heirs,  each  of  which  was  made  subject  to 
the  others;  the  whole  fell  into  arrear,  and  the  power 
of  distress  and  entry  could  not  be  enforced.  Upon 
a  bill  by  one  of  the  grantees,  on  behalf  of  himself 
and  the  other  grantees, — Held,  that  the  arrears  must 
be  raised  by  a  sale  of  the  estate.  WkUe  v.  James, 
28  Law  J.  Rep.  (n.s.)  Chanc.  179;  26  fieav.  191. 


RETURNS. 

[Certain  Enactments  requiring  Returns  to  be 
made  to  One  of  the  Secretaries  of  State  repealed 
by  21  &  22  Vict  c.  67.] 


REVENUE. 

[The  Mode  of  providing  for  certain  Expenses  now 
charged  upon  certain  Parts  of  the  Public  Revenue 
altered  by  19  &  20  Vict.  c.  59;  34  Law  J.  Stat. 
107. — Repeal  and  Reimposition  under  new  Regula- 
tions of  the  Duty  on  Race-horses  by  19  &  20  Vict. 

DiGBST,  1855—60. 


c.  82.— Valuation  of  Lands  in  Scotland.  See  20 1^  21 
Vict,  c  58. — The  Levying  and  Collection  of  the 
Inventory  Duty  payable  upon  Heritable  Securities 
and  other  Property  in  Scotland  regulated  by  23  &.  24 
Vict.  c.  80.] 

^A)  Customs  and  Excisk. 

(B)  Income  and  Pbopbbtt  Tax. 

(C)  Succession  Duty. 


(A)  Customs  and  Excise. 

[The  Use  of  Rice  in  the  Distillation  of  Spirits 
permitted  by  19  &  20  Vict  c.  51. —The  Laws  and 
Duties  of  Customs  further  altered  and  amended 
by  19  &  20  Vict.  c.  75.— The  Laws  and  Dutien 
of  Customs  altered  and  amended  by  20  &  21 
Vict.  c.  64.  —  Alteration  of  certain  Duties  of 
Customs  by  21  Vict.  c.  12.  —  Certain  additional 
Rates  and  Duties  of  Excise  granted  by  21  Vict. 
c.  15. — Further  Amendment  of  the  Duties  of 
Customs  by  21  Vict.  c.  16. — Amendment  of  the 
Laws  relating  to  the  Customs,  22  &  23  Vict.  c.  37.— 
The  Laws  relating  to  the  Customs  amended  by 
23  Vict.  c.  22. — Duties  on  Wine  Licences  and  Re- 
freshment Houses  granted,  and  for  the  licensing  of 
Refreshment  Houses  and  the  granting  of  Wine 
Licences  regulated  by  23  Vict  c.  26. — The  Appoint- 
ment and  Approval  of  Places  for  the  warehousing  of 
Goods  for  the  Security  of  Duties  of  Customs  autho- 
rized by  23  &  24  Vict  c.  86. — An  Act  for  gianting 
to  Her  Majesty  certain  Duties  on  Wine  Licences 
and  Refreshment  Houses,  and  for  regulating  the 
licensing  of  Refreshment  Houses  and  the  granting 
of  Wine  Licences,  in  Ireland,  23  &  24  Vict  c.  107. 
— An  Act  to  reduce  into  one  Act  and  to  amend  the 
Excise  Regulations  relating  to  the  distilling,  rectify- 
ing and  dealing  in  Spirits,  23  &  24  Vict.  c.  114. — 
Amendment  of  an  Act  of  the  Eighteenth  Year  of 
Her  present  Majesty,  to  amend  the  Law  for  the 
better  Prevention  of  the  Sale  of  Spirits  by  unlicensed 
Persons  and  for  the  Suppression  of  illicit  Distillation 
in  Ireland,  23  &  24  Vict.  c.  35.— An  Act  to  grant 
Duties  of  Excise  on  Chicory,  and  on  Licences  to 
Dealers  in  Sweets  or  Made  Wines;  also  to  reduce 
the  Excise  Duty  on  Hops  and  the  Period  of  Credit 
allowed  for  Payment  of  the  Duty  on  Malt  and  Hops 
respectively;  to  repeal  the  Exemption  from  Licence 
Duty  of  Persons  dealing  in  Foreign  Wine  and 
Spirits  in  Bond ;  and  to  amend  the  Laws  relating  to 
the  Excise:  23&24  Vict  c.  113.— An  Act  to  grant 
Excise  Duties  on  British  Spirits  and  on  Spirits  im 
ported  from  the  Channel  Islands,  28  &  24  Vict 
c.  129.] 

L  carried  on  the  business  of  a  retailer  of  sweets 
or  made  wines,  having  only  an  Excise  licence  under 
6  Geo.  4.  c  81,  which  did  not  extend  to  the  sale  of 
sweets  or  made  wines  to  be  consumed  in  the  house 
or  premises  of  the  retailer.  In  the  course  of  busi- 
ness L  sold  sweets  or  made  wines  for  consumption 
in  his  shop  and  premises  in  quantities  less  than 
fifteen  gallons,  and  as  small  as  a  glass.  Thereupon 
L  was  convicted  under  9  Geo.  4.  c.  61.  s.  18.  for  the 
offence  of  lelling  exciseable  liquors  not  being  duly 
licensed  so  to  do: — Held  (Erle^  J.  differing  in 
opinion),  that  by  the  operation  of  the  statute  4  &  5 
Will.  4.  c.  77,  sweets  or  nude  wines  ceased  to  be 
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"ezciteable  Uquon^  within  the  meaning  of  9  Geo.  4. 
c.  61,  and  that  the  conviction,  therefore,  could  not 
be  rapported.  Laneashire  r.  the  Justice$  of  Staf- 
fortUkirt,  26  Law  J.  Rep.  (h.s.)  M.C.  171. 

A  substance,  resembling  paper,  made  out  of  the 
fibres  of  animal  skin,  but  by  a  process  similar  to  the 
manufacture  of  paper,  is  liable  to  duty  as  such. 
Attorney  Qentral  ▼.  Barry,  28  Law  J.  Rep.  (n.&) 
Exch.  211  \  4  Hurl.  &  N.  470. 

By  Stat.  9  Geo.  4.  c  61.  s.  18.  a  penalty  is 
imposed  on  every  person  who  shall,  without  a 
licence,  sell  any  exciseable  liquor  by  retail  to  be 
drunk  on  the  premises;  and  by  section  87.  '^ex- 
ciseable  liquor  is  to  include  sweets  or  wine  which 
now  are,  or  hereafter  may  be,  charged  with  duty, 
either  by  Customs  or  Excise.  By  stat.  4  &  5  Will.  4. 
c.  77.  s.  9.  the  excise  duty  on  sweets  or  made 
wines  is  repealed ;  but,  by  section  10,  the  duty  on 
licences  to  be  taken  out  by  retailers  thereof  is 
continued,  and  all  such  licences  shall  still  be  taken 
out: — Held,  that  a  person  who,  since  the  stat 
4  &  5  Will.  4.  c.  77«  sold  sweets  or  made  wines  by 
retail,  &c.  without  a  licence,  could  not  be  convicted 
under  section  18.  of  stat  9  Greo.  4.  c.  61,  sweets 
and  made  wines  being  no  longer  exciBeable  liquors 
within  the  meaning  of  that  act.  Ditattdimte  Erie,  J. 
Begina  v.  Lancathire,  7  E.  &  B.  839. 

(B)  Inoomi  Ain>  Peopxbtt  Tax. 

[See  Insurancs  on  Lirx.] 

[Relief  granted  in  nssossing  the  Income  Tax  on 
Lands  in  Scotland  in  respect  of  certain  Public 
Burdens  chaiged  thereon ;  the  Allowances  to  Clerks 
to  the  Commissioners  of  Income  Tax  altered  and 
regulated ;  and  the  Laws  relating  to  the  Land, 
Assessed  and  Income  Taxe^,  and  the  Redemption 
and  Purchase  of  the  Land  Tax,  amended  by  19  &  20 
Vict.  c.  80. — The  Act  for  extending  for  a  limited 
Time  the  Provision  for  Abatement  of  Income  Tax 
in  respect  of  Insurance  on  Lives  continued  by 
20  &  21  Vict.  c.  5.— The  Laws  relating  to  the 
Payment  of  the  Land  and  Assessed  Taxes  and 
Property  and  Income  Tax  in  Scotland  amended  by 
20  &  21  Vict  c.  28.— Additional  Rates  of  Income 
Tax  granted,  and  the  Period  of  Credit  allowed  for 
Payment  of  the  Excise  Duty  on  Malt,  reduced  by 
22  6l  23  Vict  c.  18.— Duties  on  Profits  arising 
from  Property,  Professions,  Trades  and  Offices 
granted  by  23  Vict  c.  14.] 

By  deed  T,  in  consideration  of  1,380/.,  to  be  paid 
by  instalments,  granted,  bargained,  sold,  assigned 
and  transferred  to  E  a  coal  mine,  for  fifty  years,  E 
covenanting  to  pay  T  the  ''sum  of  1,380/.,  being 
the  purchase-money  for  the  said  mine  of  coal,  by 
the  following  instalments:  150/.  on  the  execution 
of  the  deed,  and  l50iL  per  year  after  that  time, 
whether  a  quantity  of  coal  equal  to  that  amount, 
at  the  rate  of  100/.  per  Lancashire  acre,  should  be 
got  and  worked  out  of  the  ssid  mine  in  the  same 
year  or  not;  and  when  in  any  year  so  many  coals 
should  be  got  and  worked  out  of  the  said  mine,  &c. 
as  would,  at  the  rate  of  100/.  per  Lancashire  acre, 
amount  to  more  than  150/.  per  year,  then  to  pay 
100/.  for  every  such  acre  until  the  said  sum  of 
1,380/.  should  be  paid  ;  it  being  the  intention  of 
the  parties  that,  until  such  payment,  T  should  not 
receive  a  less  sum  than  150/.  per  year,  the  same 
yearly  rents  or  tame  to  be  paid  half-yearly  on  every 


24th  day  of  June  and  24th  day  of  Deeember  in  each 
year."  E  having  been  asMssed  to  the  income  tax 
in  respect  of  the  coal  mine^ — Held,  that  he  was  not 
entitled,  under  any  of  the  provisions  of  the  5  &  tf 
Vict.  c.  35,  to  daluct  the  income  tax  out  of  the 
half-yearly  payments  to  T.  Taylor  ▼.  JBvan$,  25 
Law  J.  Rep.  (N.8.)  Exch.  269;  1  Hurl.  &  N.  101. 

On  a  demise  of  land  for  a  term  of  years,  with 
power  to  the  lessee  to  dig  brick  earth,  and  make 
and  sell  bricks,  paying  yearly  17 L  \0t.  for  sorfiice 
tent,  and  100/.  for  royalty  or  brick  rent,  clear  of  all 
deductions  except  landlord*s  property  or  income 
tax,  and  also  paying  2*,  in  respect  of  every  1,000 
bricks  above  the  first  million,  clear  of  all  deductions 
except  as  aforesaid, — Held,  that  undor  the  5  &  € 
Vict.  c.  85,  income  tax  was  payable  by  the  lessor  in 
respect  of  all  three  species  of  rent,  and  was  properly 
assessable  on  the  lessee,  who  might  deduct  the 
amount  from  the  rervt  £dm<mda  v.  Ea^wood,  27 
Law  J.  Rep.  <n.s.)  Exch.  209 ;  2  Hurl.  &  N.  81 1. 

Where  the  defendant  enjoyed  an  annuity  charged 
upon  real  property,  which  was  to  be  paid  "free 
and  clear  of  all  taxes  and  assessments,"  and  refused 
to  allow  the  owner  to  deduct  the  income  tax  charged 
in  respect  of  the  property, — Held,  that  notwith- 
standing the  provision  in  the  deed,  the  def^dant 
was  liable  upon  an  information  for  penalties,  imposed 
by  the  Income -Tax  Acts  for  refbsirig  to  allow 
deductions  of  income  tax,  authorized  by  those  acts, 
from  "rents  or  annual  payments."  AUomey  Oattral 
y.  Shield,  28  Law  J.  Rep.  (h.s.)  Exch.  49 ;  3  Hori. 
k  N.  834. 

The  defendants  agreed  to  purchase  an  estate 
from  the  plaintiff  for  46,000/.,  and  by  deed  cove- 
nanted to  pay  the  purchase-money  by  instalments 
at  the  times  and  subject  to  the  provisoes  and  agree- 
ments, and  in  the  manner  thereinafter  expressed, 
that  is  to  say,  768/.  on  every  24th  of  June  and  the 
24th  of  December  until  1884,  the  first  instalment  to 
be  paid  on  the  24th  of  June  1855,  and  that  in  case 
either  of  the  intttalments  should  not  be  paid  upon 
the  day  appointed  or  within  one  month  after,  the 
defendants  would  pay  the  plaintiff  interest  to  be 
computed  from  the  24th  of  June  or  the  24th  of 
December,  as  the  case  might  be,  upon  which  the 
instalment  should  have  become  payable.  Provided, 
that  no  instalment  payable  pursuant  to  the  cove- 
nants should  be  recoverable  or  capable  of  being 
enforced,  nor  should  any  proceedings  for  that 
purpose  be  commenced  until  after  the  expiration  of 
one  month  from  the  day  upon  which  the  same  should 
have  become  payable: — Held,  that  the  defendants 
could  not  deduct  income  tax  from  the  instalments. 
Held,  also,  that  the  proviso  that  no  action  should 
be  brought  for  a  month,  did  not  operate  merely  as  a 
covenant  not  to  sue,  but  that  the  effect  was  to  extend 
the  period  for  payment  for  one  month,  and,  there- 
fore, that  no  action  was  maintainable  until  the 
month  had  expired.  Foley  v.  PlHe^er,  28  Law  J. 
Rep.  (w.s.)  Exch.  100;  8  Hurl.  &  N.  769. 

A  firm  of  merchants  having  their  principal  estab- 
lishment at  New  York,  but  having  also  branch 
establishments  in  England  and  other  countries, 
carried  on  the  business  of  buying  goods  in  America, 
England  and  other  European  countries,  and  of 
selling  them  at  a  profit  in  New  York.  The  defen- 
dant, a  partiier  resident  in  England,  and  at  the 
braneh  establishment,  bought  go<^  in  England  and 
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sbtpped  tlftm  to  NeirTork  fbr  th«  fim: — Held, 
that  the  finn  was  not  liable  to  be  aaaessed  to  the 
income  tax  in  respect  of  the  profits  earned  by  the 
firm  from  the  purchase  of  tiie  goods  in  England, 
and  that  the  defendant  was  not  bound  to  make  a 
return  of  the  profits  of  the  firm,  as  the  firm  did  not 
exercise  trade  in  this  country  within  the  meaning  of 
the  Income-Tux  Acts,  but  in  America,  where  the 
profits  were  received  and  the  principal  place  of 
business  was  situated.  The  defendant,  however, 
was  liable  to  be  assessed  in  respect  of  his  own  »hare 
of  the  whole  profits  as  a  partner  in  the  firm.  Sully, 
or  SiUley,  v.  the  Attorney  General  (Ex.  Ch.),  29 
Law  J.  Rep.  (n.s)  Exch.  46*4;  5  Hurl.&  N.  711  : 
reversing  the  judgment  below.  28  Law  J.  Rep.  (vf.B.) 
Exch.  320 ;  4  HurL  &  N.  769. 

(C)  Succession  Duty. 

J  M,  by  will,  devised  his  real  estates  to  Sir  S  M 
for  life,  with  remainder  to  J  N  M  (the  succesaor). 
J  N  M  having  afterwards  married  in  1849,  his  fiither- 
in<law  covenanted  with  trustees  to  pay  to  him  an 
annuity  of  5001,  for  hia  life  and  that  of  his  wife, 
provided  that  if  J  N  M  should,  by  reason  of  the 
death  without  issue  male  of  Sir  8  M,  come  into  pos- 
session of  his  estates,  then  the  annuity  should  cease. 
Sir  S  M  died  without  issue.  The  Succession  Duty 
Act,  16  &  17  Vict  c.  51.  s.  38,  enacts  that,  *' where 
any  successor,  upon  taking  a  succession,  shall  be 
bound  to  relinquish,  or  be  deprived  of,  any  other 
property,  the  Commissioners  shall,  upon  the  assess 
able  value  of  his  succession,  make  such  allowance  to 
him  as  may  be  just  in  respect  of  the  value  of  such 
property  *\ — Held,  on  appeal  against  the  decision  of 
the  CommissionerB  of  Inland  Revenue,  that  J  N  M 
was  entitled  to  an  allowance  in  respect  of  the  loss  of 
the  annuity,  and  the  Court  gave  judgment  for  the 
appellant,  with  coets.  In  re  Micklethwaite,  25 
Law  J.  Rep.  (ii.s.)  Exch.  19;  11  Exch.  Rep.  452. 

In  such  a  case  the  appellant  is  entitled  to  begin. 
Ibid. 

G,  tenant  in  tail,  and  nephew  of  C,  tenant  for  life 
hi  possession,  who  was  without  issue  male,  joined 
with  C  in  a  disentailing  deed  to  bar  the  estate  tail  of 
O,  and  all  remainders  expectant  thereon;  and  sub- 
ject to  all  estates  antecedent  to  the  estate  tail  of  G, 
they  limited  the  lands  to  such  uses  as  they  should 
jointly  appoint,  with  remainder  to  the  old  uses.  An 
immediate  annuity  of  2,2502.  was  then  granted  by 
C  during  his  life,  and  secured  upon  his  life  estate  to 
G,  in  consideration  of  which  C  and  G  joined  in  ap- 
pointing the  estates,  after  the  death  of  C,  to  trustees 
ibr  3,000  years;  and  subject  thereto,  to  the  use  of  G 
in  fee.  The  trusts  decUred  of  the  term  were  to  raise 
25,000/.,  and  stand  possessed  of  5,0002.  for  such 
purposes  as  C  should  appoint,  and  of  the  20.000A 
for  the  purposes  of  a  deed,  by  which  C  and  G  de- 
clared that  it  was  to  be  held  by  the  trustees  for  the 
three  daughters  of  C,  their  husbands  and  issue,  in 
equal  shares.  A  further  declaration  was  also  made 
that  the  25,0002.  on  G  coming  into  possession  of  the 
estates,  but  not  otherwise,  should  be  a  debt  payable 
by  G  upon  the  death  of  C:— Held,  that  the  20,0002. 
was  purchased  and  settled  before  the  Succession 
Duties  Act;  and  that  it  made  the  purchaser  the 
**  predecessor,**  and  his  daughters,  on  whom  the  set* 
tleroent  was  made,  his  **  successors**;  and  that  a  duty 
of  12.  par  cent  attached.    Held,  also,  that  the  geno> 


lal  power  to  appoint  the  5,000f.  reserved  by  the  pur- 
chaser, and  exercised  ibr  the  general  purposes  of  his 
will,  made  the  fund  a  part  of  his  general  assets,  and 
that  no  succession  duty  was  payable  upon  it  In  r& 
JenkimMoUt  26  Law  J.  Rep.  (n.s.)  Chanc.  241;  24 
Beav.  64. 

The  Succession  Duties  Act,  16  &  17  Vict  c.  51, 
received  the  royal  assent  in  August  1853,  but  came 
into  operation  on  the  19th  of  May  1853.  The 
tenant  for  life  of  an  estate,  under  a  will  made  in  1826, 
died  in  July  1 853,  and  his  eldest  son,  as  tenant  in 
tail,  thereupon  came  into  possession  of  the  estate 
which  was  vested  in  him  at  his  birth,  under  the  will 
of  1826.  The  Court  held,  that  the  tenant  in  tail 
was  liable  to  succession  duty  under  the  act  Wilcox 
▼.  Smitk,  26  Law  J.  Rep.  (r.s.)  Chanc  596 ;  4 
Drew.  40. 

The  exemption  in  the  Succession  Duty  Act,  1853 
(16  &  17  Vict  c.  51.)  s.  18,  which  enacto  that  no 
duty  shall  be  payable  *'  by  any  person  in  respect  of 
a  succession  who,  if  the  same  were  a  legacy  bequeathed 
to  him  by  the  predecessor,  would  be  exempted  from 
the  payment  of  duty  in  respect  thereof  under  the 
Legacy  Duty  Acts,**  applies  only  to  exemptions 
expressly  provided  for  by  those  acts.  Attorney 
Oeneral  v.  Fiizjohn,  27  Law  J.  Rep.  (n.s.)  Exch.  79; 
2  Hurl.  &  N.  465. 

H,  who  died  in  1803,  by  his  will,  bequeathed  a  sum 
in  trust  for  his  daughter  A  for  hfe,  and  after  her  death 
in  trust  for  her  children.  A  died  after  the  1 9th  of 
May  1853,  when  the  Succession  Duty  Act  (which  in- 
cludes every  past  or  future  disposition  of  property) 
came  into  operation: — Held,  that  although  by  reason 
of  the  testator's  death  before  the  passing,  in  1805,  of 
the  45  Geo.  3.  c.  28,  which  first  impowed  a  duty  on 
legacies  by  parents  to  children  or  to  descendants  of 
children,  no  duty  would  have  been  payable  on  the 
bequest  as  a  legacy,  it  was  not  exempted  from  duty 
within  the  meaning  of  the  above-mentioned  pro- 
vision of  section  18.  of  the  Succession  Duty  Act;  the 
exemption  there,  if  applicable  at  all,  applying  to 
express  exemptions  in  the  Legacy  Duty  Acts  in 
favour  of  gifts  to  husbands  and  wives,  to  the  Royal 
Family,  and  to  certain  charities.     Ibid. 

Quart — whether  the  exemption  in  section  18, 
being  in  respect  of  a  '*  succession,"  applies  to  the 
case  of  a  succession  by  way  of  legacy.     Ibid. 

The  Succession  Duty  Act,  16  &  17  Vict.  c.  51. 
8.  21,  by  which  instalments,  not  become  due  at  the 
death  of  a  '*  successor,"  cease  to  be  payable,  *'  except 
in  the  case  of  a  successor  who  shall  have  been  com- 
petent to  dispole,  by  will,  of  a  continuing  interest,** 
refen  to  the  quantity  of  interei>t,  and  not  to  the  per- 
sonal capacity  of  the  individual.  AUomey  Oetieral 
Y.  HaUett,  27  Law  J.  Rep.  (h.s.)  Exch.  89;  2  Hurl. 
&N.  368. 

A  person,  therefore,  becoming  entitled  to  the  dis- 
posable interest  of  a  "  successor"  who,  being  insane 
or  a  feme  covert,  dies  intestate  before  all  or  any  of 
the  instalmenta  of  succession  duty  are  payable,  is 
liable  to  the  payment  of  such  instalments.     Ibid. 

Under  the  Succession  Duties  Act  a  party  is  liable 
to  duty  in  respect  of  property  to  which  he  has  suc- 
ceeded after  the  act  came  into  operation,  although 
he  became  entitled  to  it,  in  immediate  expectancy, 
on  the  death  of  a  person  dying  before  the  passing  of 
the  act.  Attorney  General  v.  MiddUton,  27  Law 
J.  Rep.  (va)  Exch.  229;  S  Hurl.  &  N.  125. 
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Iliitt,  where  mi  estate  wm  limited  to  A,  B  and  C 
in  euccesrion,  and  B  died  in  the  lifetime  of  A,  before 
the  pasaing  of  the  act,  but  C  Buceeeded,  on  the  death 
of  A,  after  the  act  came  into  operation,^ — Held,  that 
be  was  liable  to  pay  dutj  on  the  aaccctrion.     Ibid. 

A,  by  will,  devited  real  estate  to  B  for  life ;  re- 
mainder to  G  in  tail  male.  After  the  teitatorli  death 
B  and  G  executed  a  disentailing  deed,  by  which  the 
property  wai  conveyed  to  trustees  to  such  uses  as  B 
and  G  should  by  deed  jointly  appoint,  and  in  default, 
to  the  uses  under  the  will.  By  deed  of  appointment 
the  property  was  conveyed  by  them  to  trustees  on 
trust  for  B  for  life,  subject  to  an  annuity  of  1,0001. 
to  C  during  the  joint  lives  of  B  and  G;  remainder  to 
G  for  life  I  remainder  to  G's  eldest  son  for  life;  re- 
mainder to  the  second  and  other  eons  of  G,  with  divers 
remainders  over,  with  an  ultimate  remainder  to  G  in 
fee : — Held,  that  on  the  death  of  B,  after  the  Suc- 
cession Duty  Act,  1858,  (16  &  17  Viet,  c.51.)  came 
into  operation,  G  was  chargeable  with  duty  as  on  a 
"succession.**  Held,  also,  that  G  was  not  entitled 
to  an  allowance  under  section  38,  from  the  value  of 
such  sucoeision  in  respect  of  the  annuity  which  ceased 
to  be  payable  on  the  death  of  B.  Attorney  Oeneral 
V.  Sibthorp,  28  Law  J.  Rep.  (ir.s.)  Exch.  9;  3  Hurl. 
&  N.  424. 

In  calculating  the  value  of  an  asseasment  under 
the  Succession  Duties  Act,  the  GommisdoneiB  are 
not  to  allow  deductions  on  account  of  income-tax 
upon  real  property,  or  on  stock  the  produce  of  real 
property,  nor  for  the  cost  of  collecting  rents  of  real 
property  during  a  temporary  absence  of  the  owner 
abroad.  In  re  Slvee,  28  Law  J.  Rep.  (ir.8.)  Exch. 
46;  3  Hurl.  &  N.  719. 

It  was  held  by  one  of  the  Vice  Ghancellors  that 
the  2nd  section  of  the  Succession  Duty  Act,  1858, 
did  not  apply  to  the  case  of  donees  of  powers  ;  and 
that  the  4th  section  of  the  same  act  did  not  operate 
by  way  of  exception  out  of  that  section,  but  laid  down 
the  general  rule  to  commence  from  a  given  time,  for 
donee  and  predecessor  in  every  case.  Therefore  where 
a  settlor,  having,  by  a  settlement  executed  prior  to 
the  time  fixed  for  the  coming  of  the  act  into  operation, 
reserved  to  herself  a  general  power  of  appointment, 
executed  that  power  by  will,  and  died  after  the  act 
came  into  operation,  his  Honour  held,  that  the  case 
was  governed  by  the  4th  and  12th  sections  of  the 
act,  and  the  property  was  not  liable  to  succession 
duty.  Held,  upon  appeal,  reversing  that  decision,  that 
the  property  was  subject  to  the  payment  of  the  duty, 
and  that  the  case  was  within  the  2nd  section  of  the 
act;  that  the  4th  section  had  no  application,  nor  did 
the  12th  section  have  any  bearing  on  the  question. 
In  re  Lovelace's  Settlement,  28  Law  J.  Rep.  (r.8.) 
Ghanc.  489;  4  De  Gex  &  Jo.  840. 

Where  a  person  entitled  by  an  existing  disposition 
of  property  to  some  interest,  to  vest  on  tiie  death  of 
a  life-tenant,  has  concurred  with  him,  before  the 
Succession  Duties  Act  of  1858,  in  a  re-settlement 
merely  to  carry  out  some  family  arrangement  between 
them,  reserving  a  part  of  that  interest  to  which  he  was 
so  entitled,  and  the  life-tenant  dies  after  the  act 
came  into  operation,  such  re-settlement  is  not  (even 
although  new  property  is  brought  under  it,  and  rights 
on  each  side  dealt  with.)  such  a  disposition  as  will 
get  rid  of  the  old  one  or  create  a  new  ** succession'*; 
nor  does  the  life-tenant  become,  under  such  re-set- 
tlement, the  ^  predecessor**  of  the  successor;  but  the 


snceeasoT  is  chargeable  with  the  duty  witii  which  he 
would  be  chargeable  under  the  old  "disposition**; 
nor  is  he  entitleid  to  any  deduction  from  it  in  respect 
of  an  annuity  charged  on  the  property,  which,  by 
virtue  of  the  new  arrangement,  ceaaes  on  the  death 
of  the  life-tenant. — ^The  rase  of  Attorney  Oeneral  v. 
SUthorp  confirmed.  Attorney  Oeneral  v.  Bray- 
hrooke,  29  Law  J.  Rep.  (R.s.)  Exch.  283;  6  Hurl. 
&  N.  488. 

In  1 797,  the  first  Lord  B  left  the  fiimily  estates  to 
R  N,  his  cousin,  remainder  to  his  eldest  son  in  tail 
male,  &c.  In  1841,  the  thind  Lord  B,  being  pro- 
tector of  the  settlement,  executed,  with  his  son,  the 
defendant,  who  was  then  tenant  in  tail  in  remainder 
under  the  will,  a  disentailing  deed  enrolled  under 
the  Fines  and  Recoveries  Act,  vesting  the  estates  in 
trustees  to  such  uses  as  he  and  his  son  (or  the  son 
surviving  him)  should  appoint  In  1850,  the  third 
baron  and  his  son,  the  defendant,  concurred  in  a 
deed  (in  pursuance  of  that  power  of  appointment) 
carrying  out  an  arrangement  between  them,  whereby, 
in  consideration  of  otiier  estates  being  brought  into 
the  settiement,  and  the  defendant  having  an  annuity 
for  life  charged  on  the  settled  estates  (be  glTing  up 
certain  other  rights),  the  whole  estates  were  re-setUed 
to  him  for  life,  remainders  in  tail  male.  After  the 
Succession  Duties  Act,  1853,  came  into  operation, 
the  third  baron  died,  and  the  defendant  succeeded 
to  the  estates : — Held,  that  the  defendant  was  liable 
to  pay  duty  at  the  rate  of  10^.  per  cent,  upon  the 
value  of  the  "succession**;  that  the  deed  did  not 
amount  to  a  new  "  dispontion,**  changing  the  "suc- 
cession,** or  making  his  fother  his  "predecessor**; 
and  that  he  was  not  entitled  to  any  deduction  or 
allowance  with  respect  to  the  annuity  which  ceased 
on  his  coming  to  the  succession.    Ibid. 

Upon  an  information  by  the  Attorney  General  to 
recover  succession  duty,  payable  in  respect  of  the 
succession  of  one  E  to  a  sum  of  2,000/.  derived  from 
W  P  as  predecessor,  a  special  verdict  was  found, 
which  stated  that  J  P  died  intestate,  leaving  W  P 
his  brother ;  and  A  S,  the  wife  of  J  H  S,  claimed 
to  be  a  daughter  of  a  sister  of  J  P.  That  by  inden- 
ture, reciting  that  letters  of  administration  had  been 
granted  to  W  P;  and  in  order  to  obviate  any  doubts 
or  differences  which  might  arise  touching  any  share 
which  J  H  S  or  A  S  might  be  entitled  to  in  the  per- 
sonal eflects  of  J  P,  W  P  had  proposed  and  agreed, 
on  having  a  general  release  from  J  H  S  and  A  S,  to 
transfer  80,000/.  to  be  settled  upon  trusts  for  J  H  S 
and  A  Sand  the  children  of  their  marriage,  to  which 
proposal  J  H  S  and  A  S  had  consented  and  agreed; 
that  the  sum  of  30,000/.  had  been  directed  to  be  trans- 
ferred to  trustees  by  W  P,  and  that  J  H  S  and  A  S 
had  that  day  executed  a  general  release  to  W  P  of 
all  claims  against  him  as  administrator  of  J  P  or 
otherwise;  it  was  declared  that  B  and  O  should 
stand  possessed  of  the  80,000/.  in  trust  to  pay  the 
interest  to  J  H  S  for  life,  and  after  his  death  to  A  S 
for  her  life,  and  after  the  death  of  the  survivor,  if 
there  should  be  an  only  child,  in  trust  for  such  child; 
and  if  there  should  be  two  or  more  children,  in 
trust  for  such  children,  in  such  shares  as  J  H  S  and 
A  S,  or  the  survivor,  should  appoint ;  and  in  case  no 
child  should  live  to  attain  a  vested  interest,  in  trust 
for  the  survivor  of  J  H  S  and  A  S  absolutely.  Gon- 
temporaneously  with  the  indenture  a  release  was 
executed  by  J  H  Sand  A  8  to  W  P.    There  were 
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ten  ohildren  of  the  marriage;  and  J  H  S  and  A  8 
having  appointed  a  sum  of  2,0002.  to  E,  one  of  such 
children,  J  H  8  and  A  8  died  in  or  before  March 
1861': — Held,  that  the  defendant  was  entitled  to 
judgment,  because  it  could  not  be  inferred  that  W  P 
was  either  the  sole  predecessor  of  E  within  the 
meaning  of  section  2,  or  a  joint  predecessor  within 
the  meaning  of  section  13. — dubitaiUe  Ckannell,  B. 
Per  Wat9(m,  B.,  that  J  H  S  and  A  S  were  the 
settlors.  Attomty  Oeneral  v.  Baker  and  PlaU,  4 
HurL  &  N.  10. 


ROYAL  BURGHS  IN  SCOTLAND. 

Law  relative  to  the  Legal  Qualifications  of  Coun- 
cillors and  the  Admission  of  Burgeases  in  Rojal 
Burghs  in  Scotland  amended  by  23  &  24  Vict 
c47. 


SALE. 


[See  Enoumbkrpd  Estates— Warranty.] 

[The  Laws  of  Scotland  affecting  Trade  and  Com- 
merce amended  by  19  &  20  Vict.  c.  60;  34  Law  J. 
Stat  106.] 
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(a)  By  Sample, 

Where  goods  are  sold  by  sample,  the  handing 
over  the  samples  to  the  buyer  does  not,  in  the  al^ 
senoe  of  evidence  of  a  usage  or  custom  to  the  con- 
trary, amount  to  a  delivery  and  acceptance  of  a  part 
of  the  thing  sold,  so  as  to  take  the  case  out  of  the 
17th  section  of  the  Statute  of  Frauds :  but  it  is  other- 
wise where  the  buyer  draws  samples  from  the  bulk 
after  he  has  purchased  the  goods.  Gardners.  Chrowt, 
2  Com.  B.  Rep.  N.S.  840. 

(&)  By  Sheriff, 

A  sheriff  having  received  a  fi,  fa,  and  issued  a 
warrant  to  his  bailiff,  the  latter  seized  the  goods  of 
the  debtor,  valued  them,  made  out  an  inventory  or 
sold  note,  and  delivered  one  article  in  the  name  of 
the  whole  to  the  defendant: — Held,  that  the  sale 
was  valid,  although  there  was  no  public  auction  or 
bill  of  sale  from  the  sheriff.  Hemaman  v.  Bowker, 
25  Law  J.  Rep.  (n.s.)  Exch.  69;  11  Exch.  Bep. 
760. 

(c)  Stoppage  in  transitu. 

H  ordered  hemp  of  the  plaintiffs.  It  was  sent 
him  in  a  general  sliip.  On  the  ship's  arrival,  being 
in  embarrassed  circumstances,  and  contemplating 
stopping  his  busineBB,  H  ordered  that  the  hemp 


should  not  be  delivered  at  his  premises  till  ftirther 
orders.  It  was,  however,  delivered  at  his  premises 
in  his  absence,  and  put  by  his  servants  in  his  ware- 
house, of  which  H  kept  the  key.  He  stopped  pay- 
ment the  same  evening.  The  next  day  he  wrote  to 
the  plaintifls,  stating  the  circumstances  connected 
with  the  hemp  and  his  own  position,  and  that  his 
object  was  to  have  had  the  hemp  warehoused  for 
them,  but  that  his  solicitor  had  told  him  that  he 
could  not  return  the  hemp;  and  ended  by  regretting 
that  he  was  under  the  necessity  of  depriving  the 
plaintiffs  of  what  he  considered  their  right.  On  the 
plaintifis  demanding  the  hemp,  H  did  not  deliver 
it  to  them,  but  referred  them  to  his  solicitor.  He 
subsequently  delivered  it  to  the  defendants,  who 
were  trustees  for  his  creditors  under  a  deed  of  assign- 
ment by  H  of  his  whole  estate  for  their  benefit: — 
Held,  in  trover  for  the  hemp,  that  the  plaintifis 
were  not  entitled  to  recover  it,  as  they  were  too  late 
to  stop  tn  transitu  after  the  4th  of  February,  and 
there  had  been  no  rescinding  of  the  contract  by 
mutual  agreement.  Beinekey  v.  Earle  (Ex.  Ch.), 
28  Law  J.  Bep.  (n.s.)  Q.B.  79;  8  E.  &  B.  410. 

(d)   Vesting  of  Property, 

In  March  1854,  J  agreed  with  the  plaintiff  to 
build  for  him  a  screw  steamer,  according  to  specifi- 
cations rendered  by  H,  for  16,0002.,  payable  by  in- 
stalments as  follows :  Four  sums  of  1,0002.  each,  on 
days  named  in  March,  April,  May  and  June;  3,0002. 
on  the  10th  of  August  1854,  **  provided  the  vessel 
is  plated  and  decks  laid'';  8,00C2.  on  the  10th  of 
October,  "provided  the  vessel  is  ready  for  trial**; 
8,0002.  on  the  10th  of  January  1855,  **  provided  the 
vessel  is  according  to  contract  and  properly  com- 
pleted**; and  8,0002.  on  the  10th  of  March  1855,  or 
by  bill  of  exchange  dated  the  10th  of  January.  The 
building  commenced  in  March  and  continued  till 
December  1854,  when  J  became  bankrupt.  At 
that  time  the  ship  was  on  the  slip  in  fiitme,  not 
decked,  and  about  two-thirds  plateid.  The  instal- 
ments contracted  for  were  paid  to  J  by  the  plaintiff 
in  advance.  The  building  of  the  ship  was  carried 
on  under  the  superintendence  (tf  H,  on  behalf  of  the 
plaintiff,  who  examined  and  rejected  the  materials  and 
caused  others  to  be  subetitutCKi.  Soon  after  the  build- 
ing began  the  plaintiff  named  the  ship  the  Britannia, 
and  she  was  thenceforth  known  by  that  name  by  J 
and  his  workmen.  In  October  the  plaintiffs  name 
was  punched  on  the  keel  by  J*s  assent,  for  the  pur- 
pose of  securing  the  »hip  to  the  plaintiff.  In  No- 
vember J  was  pressed  to  assign  the  Britannia  and 
her  engines  and  fittings  to  the  plaintiff,  but  he  de- 
clined, on  the  ground  that  be  would  thus  be  signing 
himself  and  his  creditors  out  of  all  he  possessed ;  but, 
at  the  same  time,  he  admitted  that  she  was  the  pro- 
perty of  the  plaintiff.  The  steam-engines  were  de- 
signed on  a  peculiar  plan,  and  the  engine-room  was 
adapted  to  them,  and  the  engine-work  was  carried  on 
by  J  at  the  same  time  as  the  vessel,  the  parts  of  the 
engine  being  made  and  marked  so  as  to  fit  together, 
and  no  other  engines  were  made  by  J  during  the 
same  period.  Iron  plates  and  angle-irons  made  for 
the  Britannia  and  pre-arranged  for  different  parts  of 
her,  but  not  rivetted  to  her,  and  plankings  prepared 
for  but  not  fastened  to  her,  were  on  J*S  wharf  at  the 
date  of  his  bankruptcy : — Held,  that  the  property 
in  the  ship  and  in  the  engines,  plates^  &c.  prepared 
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for  her  pawed  to  the  pluBtiff  at  the  advanced  in  ber 
piogreM  towards  completion,  and  that  the  plaintiff 
wai  entitled  to  recover  them  in  their  existing  etate 
from  the  assignees  of  J.  Held,  also,  that  in  an  actioa 
for  converting  the  ship,  &c.,  the  plaintiff  could  re- 
cover special  damages  beyond  the  value  of  the  pro- 
pertj.  The  SpanUh  aitd  PortugutM  Screw  Steam 
Shipping  Co.  ▼.  BeU,  and  Wood  ▼.  Bell,  25  Law  J. 
£ep.  (n.s.)  Q.B.  U8;  5  E.  &  B.  772. 

A  purchased  of  the  defendant  certain  hogsheads 
of  sugar  and  gave  his  acceptances,  which  were  after- 
wards diiihonoured  and  were  never  paid.  His  name 
was  entered  as  a  purchaser  of  the  sugar  in  a  book 
kept  by  the  defendant  for  that  purpose.  On  the  same 
day  the  plaintiflik  purchased  twenty  hogsheads  of  the 
same  sugar  from  A,  giving  him  a  bill  for  the  amount, 
and  which  bill  was  duly  paid  by  them.  At  the  time 
of  the  re-sale  A  gave  the  plaintiffs  a  delivery  order 
Ibr  the  whole,  which  was  handed  by  the  plaintiffs  to 
the  defendant,  who  thereupon  placed  it  on  his  file, 
and  entered  in  the  book  the  names  of  the  plaintifit 
opposite  to  the  hogsheads  which  they  had  purchased; 
at  the  same  time  the  plaintiffs  handed  a  deliveij 
order  of  their  own  to  the  defendant  for  two  hogs- 
heads, and  he  thereupon  gave  his  usual  order  upon  his 
warehouseman,  and  the  two  hogsheads  were  delivered 
upon  payment  of  the  duty  upon  them.  The  ware* 
house  was  a  double-locked  bonded  warehouse,  one 
key  of  which  was  kept  by  the  officer  of  Customs  and 
the  other  by  the  warehouseman  of  the  defendant. 
Four  other  parcels  of  the  sugar  were  delivered 
in  like  manner  to  the  plaintiffii,  subsequently  to 
which  and  while  twelve  hogsheads  still  remained  in 
the  warehouse,  A  became  insolvent,  and  the  defen- 
dant refused  to  deliver  these  twelve  hogsheads  unless 
the  plaintiffii  would  pay  for  them  the  same  amount 
as  A  had  undertaken  to  pay : — Held,  in  an  action 
to  recover  the  value  of  the  twelve  hogsheads  of  sugar, 
that  the  plaintiffs  were  entitled  to  recover.  Pearson 
V.  Jkuoton,  27  Law  J.  Rep.  (h.s.)  Q.B.  248;  E.  B» 
&  E.  448. 

The  defendant  ordered  some  earthenware  and 
crockery  goods  of  the  plaintiff  to  be  sent  down  to 
him.  A  crate  of  goods  was  sent  by  the  plaintiff, 
including  besides  the  goods  ordered  a  large  number 
of  other  articles  of  earthenware  and  crockery.  The 
plaintiff  sent  one  invoice  to  the  defendant  including 
the  goods  ordered  and  the  extra  articles,  with  their 
prices.  The  defendant  refused  to  take  in  the  crate 
or  to  receive  any  of  the  articles.  In  an  action  for 
goods  sold  and  delivered,  it  was  held,  that  the  defen- 
dant was  justified  in  his  refusal,  as  the  sending  the 
extra  goods  in  this  particular  case  imposed  on  him 
trouble  and  risk  of  breakage  in  severing  the  articles 
ordered  from  the  rest,  and  also  subjected  him  to  Uie 
liability  of  being  supposed  to  have  accepted  the 
whole  of  the  articles  sent  Levy  v.  Green  (Ex.  Ch.), 
28  Law  J.  Rep.  (n.8.)  Q.B.  319. 

An  appeal  in  error  lies  under  the  17  &  18  Vict, 
c.  125.  8.  34.  against  the  decision  of  the  Court  on 
a  rule  to  enter  a  verdict  or  nonsuit  pursuant  to  leave 
reserved  by  an  under-sheriff  before  whom  the  trial 
takes  place.    Ibid. 

(e)  Evidence, 

The  defendant,  in  payment  of  some  goods,  ac- 
cepted two  bills  drawn  on  him  by  the  plaintiff,  the 
vendor,  and  returned  them  to  him  by  post.    The 


plaintiff,  m  a  letter,  to  which  a  reodjpt  stamp  was 
affixed,  acknowledged  the  reeeipt  of  the  bills^  and 
that  they  had  been  placed  to  the  defendant's  oedit. 
The  plaintiff  afterwards  sent  the  same  bills  by  post 
to  the  defendant  in  a  letter,  requesting  him  to  accept 
the  bills  payable  at  a  banker's  and  then  to  return 
them.  The  bills  never  were  returned  to  the  plaintiff; 
the  defendant  denied  having  received  them  lack,  bat 
there  was  other  evidence  that  he  had  so  received 
them.  It  was  found  as  a  frict,  that  the  plaintiff  had 
not  accepted  the  bills  as  payment : — Held,  that  the 
plaintiff  might  recover  the  price  of  the  goods  sold 
to  the  defendant  in  an  action  for  goods  sold  and 
delivered,  without  producing  the  bills.  Widdert  v. 
Oorton,  26  Law  J.  Rep.  (v.8.)  C.P.  165;  1  Com. 
K  Rep.  N.S.  576. 

In  an  action  for  goods  sold  and  delivered,  to  which 
the  defence  was,  that  the  plaintiff  had  sold  them  te 
the  defendant  on  certain  terms,  the  defendant  was 
not  allowed  to  call  witnesses  to  prove  that  the  plain- 
tiff had  sold  the  same  quality  of  goods  to  other 
persons  on  the  same  terms^  HoUingham  v.  Head, 
27  Law  J.  Rep.  (N.a)  C.P.  241;  4  Com.  B.  Rep. 
N.S.  388. 

QucBit — whether  the  plaintiff  could  be  asked,  on 
cross-examination,  for  the  purpose  of  pressing  his 
memory  or  testing  his  credit,  whether  he  had  not 
sold  the  same  quality  of  goods  to  other  persons  on 
the  same  terms  ?    Ibid. 

If  a  party  orders,  in  writing,  goods  of  a  certain  per- 
son and  the  goods  are  supplied  by  another  person, 
the  party  giving  such  order,  at  all  events  if  he  has 
a  set-off  against  the  party  to  whom  he  sent  it,  is  not, 
if  he  received  and  consumed  the  goods  without  notice, 
liable  to  the  party  sending  them.  BovUon  v.  Jones, 
27  Law  J.  Rep.  (n.b.)  Exch.  117;  2  Hurl.  &  N.  564. 

The  defendant  bought  goods  upon  Uie  fallowing 
terms  of  payment : — ^^*Four  months*  bill  on  the  10th 
of  the  month  following  delivery,  or  2Ve  ^or  cash." 
Afler  the  delivery  of  the  goods  he  paid  part  of  the 
price  in  cash : — Held,  that  he  bad  exercised  his 
option  of  paying  ready  money,  and  therefore  that 
the  plaintiff  might  sue  him  for  goods  sold  without 
waiting  for  the  expiration  of  the  four  months. 
Schneider  v.  Foster,  2  Hurl.  &  N.  4. 

(B)  Bt  Auotiok. 

(a)  Note  or  Memorandum  in  writing. 

On  the  26th  of  October  a  sale  of  timber  took 
place  by  auction,  at  which  some  lots  remained  un- 
sold. A  few  days  afterwards,  the  defendant  having 
inquired  of  the  auctioneer  what  lots  were  unsold, 
and  having  been  shewn  the  sale  catalogue,  selected 
two  lots,  which  were  then  sold  to  him  by  the  auc- 
tioneer, who  wrote  the  defendants  name  opposite  to 
them  in  the  catalogue.  On  the  9th  of  November 
the  defendant  again  inquired  about  two  other  loti^ 
for  the  purchase  of  which  he  agreed,  the  auctioneei 
writing  the  defendants  name  as  befbre,  together  with 
the  agreed  price,  opposite  the  lots  in  question.  The 
defendant  then  stipulated  that  as  the  prompt-day 
fixed  by  the  printed  conditions  of  sale,  being  twenty- 
eight  days,  was  very  near,  the  twenty-eight  days 
should  be  calculated  from  the  9th  of  November.  He 
afterwards  cleared  and  paid  for  the  first  two,  but  not 
for  the  second  two  lots.  Slight  evidence  was  given 
of  a  custom  in  trade  to  treat  goods  unsold  at  an 
auction  but  sold  afterwards  in  the  mannw  above 
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stated  as  being  sold  lubject  to  all  the  conditiona 
attaching  to  the  sale  by  auction.  The  plaintiif  having 
re-Bold  the  timber  pntsuant  to  the  conditions  of  sale, 
and  brought  an  action  against  the  defendant  for  not 
clearing  the  lots  and  paj^ing  for  the  same  according 
to  such  conditions, — Held,  that  there  was  no  suffi- 
cient note  or  memorandum  of  the  bargain  to  satisfy 
the  Statute  of  Frauds.  Mea%  ▼.  Ccetr,  26  Law  J. 
Bep.  (n.s.)  Exch.  39;  1  Hurl.  &  N.  484. 

(5)  CoTiditioM  of  Sale. 

The  plaintiff  purchased  a  house  and  premises  at  a 
sale  by  auction.  The  third  and  fourth  conditions  of 
sale  stipulated  that  the  vendors  would  deliver  an 
abstract  of  title,  commencing  with  a  conveyance 
of  the  property  to  J  D,  dated  in  January  1800; 
that  the  quantities  (which  in  the  particulars  of  sale 
were  stated  to  be  76  feet  frontage  and  upwards  of 
217  feet  into  the  main  road)  were  to  be  taken,  more 
or  less.  The  fiflh  condition  stated  that  the  said 
J  D  died  in  1800,  having  devised  the  property  to 
his  wife  for  life  or  widowhood;  that  he  appeared  to 
have  made  no  devise  of  the  reversion,  and  the  pro- 
perty had  been  since  dealt  with  on  that  supposition. 
The  abstract  of  title  traced  the  title  from  J  D, 
through  his  sons  and  co-heirs-at-law  (the  property 
being  gavelkind).  J  D  had  made  a  will,  by  which 
he  devised  the  property  in  question  to  his  wife  for 
life,  or  so  long  as  she  should  remain  a  vridow;  and 
with  the  rest,  residue  and  remainder  of  the  produce 
of  the  sale  of  certain  other  property  directed  to  be 
sold,  after  payment  of  certain  legacies,  he  directed 
the  same  to  be  placed  at  interest,  and  he  gave  to  his 
wife  for  life  or  widowhood  the  whole  of  such  inter- 
est; and  after  her  decease  or  second  marriage,  to 
his  three  sons  and  his  said  daughter  Ann,  equally 
to  be  divided  between  them,  share  and  share  alike; 
hut  if  the  share  of  his  said  daughter  should  not  be 
legally  claimed  within  three  years  after  his  wife's 
decease,  then  to  his  said  three  sons  equally,  oar  the 
survivors  of  them.  The  title  deeds  stated  the  pro- 
perty to  be  only  204  feet  in  depth:— Held,  that, 
assuming  that  J  D  did  not  die  intestate  as  to  the 
reversion  in  the  property  devised  to  his  wife  for  life 
(and,  senibU,  that  he  did),  and  that  his  daughter 
Ann  took  an  equal  share  in  it  with  bis  three  sons, 
under  the  residuary  clause,  yet,  as  it  appeared  Ann 
had  made  no  claim  within  three  years,  according  to 
the  condition  in  the  will,  her  title  never  accrued; 
and  that  a  good  title  had  been  deduced  according  to 
the  contract  of  sale.  Held,  also,  that  the  fifth  condi- 
tion precluded  the  plaintiff  from  objecting  that  the 
persons  beneficially  interested  in  the  property  should 
join  in  the  conveyance,  and  that  the  slight  difference 
as  to  measurement  between  the  particulars  and  the 
title  deeds  was  not  material.  Lethbridge  v.  Kirkmanj 
25  Law  J.  Rep.  (n.s.)  Q.B.  89. 

A  portion  of  the  property  of  R  H,  deceased,  sold 
by  auction,  was  described  in  the  particulars  of  sale 
as  a  freehold  messuage  or  tenement,  &c.,  and  **  also 
a  yearly  fee-farm  rent  reserved  out  of  two  messuages 
and  premises,  in,  &c.,  amounting  to  H.  Is,  per  an- 
num. This  lot  is  subject  to  an  apportioned  fee-farm 
rent  of  \L  1*."  There  were  conditions  of  sale  sti- 
pulating that  the  vendors  should  deliver  an  abstract 
of  title  to  this  lot,  commencing  with  indentures  of 
lease  and  release  of  the  24  th  and  25th  of  June  1816, 
and  that  *'no  evidence  shall  be  required  of  the 


Teceipt  or  payment  or  ezistenoe  of  the  two  ground 
rents  of  1/.  I*,  each,  other  than  that  disclosed  by 
'the  conveyance  to  the  said  R  H,  deceased,  which  is 
produced,  nor  shall  any  objection  be  taken  to  the 
title  in  consequence  of  the  non-payment  or  non- 
receipt  of  either  of  the  said  rents  ^^: — Held,  that  the 
vendee  was  precluded  from  objecting  to  the  suffi- 
ciency of  the  title,  on  the  ground  that  the  rents  had 
not  been  paid  or  received  within  twenty  years. 
Banks  V.  PvUing,  25  Law  J.  Rep.  (n.s.)  Q.B.  375; 
B.C.  nom.  ffankt  v.  PuUing,  6  E.  &  B.  659. 

One  of  the  conditions  of  a  sale  by  auction  was:  ^  If 
the  purchaser  shall  fiitil  to  comply  with  the  eondi- 
tions,  the  deposit  shall  be  actually  forfeited  to  the 
vendor,  who  shall  be  at  liberty  to  re-sell,  and  any 
deficiency  upon  re-sale,  together  with  the  expenses, 
shall  be  made  good  by  the  defaulter,  and  on  non- 
payment shall  be  recoverable  as  liquidated  damages, 
but  any  increase  of  price  at  the  second  sale  shall 
belong  to  the  vendor.^  Default  having  been  made  by 
a  purchaser  at  the  auction,  and  the  property  re-sold 
at  a  reduced  price, — Held,  that  the  vendor  could 
recover  from  the  defaulter,  in  addition  to  the  depo- 
sit, only  so  much  of  the  difference  between  the  two 
prices  and  of  the  expenses  of  re-sale,  as  the  deposit 
did  not  cover.  Ockmden  v.  Hadyy  27  Law  J.  Rep. 
(n.8.)  Q.B.  361;  E.  B.  &  E.  485. 

{c)  Sale  wUhotU  Reserve, 

If  an  auctioneer  inserts  in  the  conditions  of  a  sale 
by  auction  that  the  property  is  to  be  sold  "  without 
reserve,*^  he  by  so  doing  contracts  with  the  highest 
hond  fide  bidder  that  Vi^e  sale  shall  be  without  re- 
serve, and  the  contract  is  broken  if,  during  the  auc- 
tion, a  bid  is  made  by  or  on  behalf  of  the  owner  of 
the  property  sold,  and  in  such  case  the  auctioneer  is 
liable  to  an  action  at  the  suit  of  the  highest  hond 
fide  bidder.  The  auctioneer  ought  not  on  such  a 
sale  to  take  a  bid  from  the  owner.  Warlow  v.  ffar- 
riion  (Ex.  Ch.),  29  Law  J.  Rep.  (n.8.)  Q.B.  14: 
affirming  the  judgment  below,  28  Law  J.  Rep.  (n.s.) 
Q.B.  18;  I  E.  &E.  295. 

The  owner  may  at  any  time  before  the  contract 
is  complete  revoke  the  auctioneer^  authority,  but 
he  does  so  at  his  peril;  and  if  the  auctioneer  has 
contracted  any  liability  in  consequence  of  the  em- 
ployment and  revocation,  the  auctioneer  is  entitled 
to  be  indemnified  by  the  owner.    Ibid. 

If  an  auctioneer,  not  having  authority  from  the 
owner  to  sell  property  without  reserve,  undertakes  to 
sell  it  without  reserve,  he  is  liable  on  hb  under- 
taking— per  Willes,  J.  and  BramtoeU,  B,    Ibid. 


SAVINGS  BANK. 

[The  Establishment  of  Savings  Banks  for  Seamen 
further  provided  for  by  19  &  20  Vict.  c.  41.— The 
Laws  relating  to  Military  Savings  Banks  amended 
and  consolidated  by  22  &  23  Vict.  c.  20.] 
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[Concerning  Parochial  Schoolmasters  in  Scot- 
land, see  20  &  21  Vict  c.  69.— The  Law  relating  to 
Endowed  Schools  amended  by  23  Vict.  c.  11.] 
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SESSIONS;  (£)  Appeal^ 


under  the  eircumstanoes,  declined  granting  coets.  On 
the  20th  of  October  the  pauper  waa  removed  to  L. 
On  the  23fd  of  December  the  appellants  wrved 
notice  and  grounds  of  appeal  for  the  next  (the  Epiph- 
any)  Sessions,  but  at  the  Epiphany  Sessions  the  Court 
refused  to  hear  the  appeal: — Held,  upon  an  applica- 
tion for  a  mandamus,  that,  under  the  circumstances, 
the  Sessions  in  October  were  the  next  practicable 
Sessions,  and  that  the  Epiphany  Sessions  were  right 
in  refusing  to  hear  the  appeal.  The  Queen  v.  the 
JiuHeeeofPeterborcfugh,  26  Law  J.  Rep.  (n.s.)  M.G. 
153;  7  E.  &  B.  643. 

Notice  of  appeal  for  the  next  Quarter  Sessions  for 
the  county  of  Lancaster,  against  a  certificate  for 
stopping  up  a  highway  in  the  division  of  M,  in  the 
said  county,  was  served  on  the  24th  of  June.  The 
next  Quarter  Sessions  for  Lancashire  were  held  at 
I^mcaster  on  the  29th  of  June,  and  by  adjournment, 
at  Salford,  for  the  division  of  M,  on  the  6th  of  July : 
— Held,  that  under  the  proviso  in  the  88th  section 
of  6  &  6  Will.  4.  c.  50,  the  Quarter  Sessions  holden 
at  Salford  had  no  jurisdiction  to  hear  the  appeal,  ten 
days'  notice  of  appeal  not  having  been  given  before 
the  holding  of  the  Quarter  Sessions  at  Lancaster. 
The  Q^een  v.  the  Jtuticet  of  Lanecuhire,  27  Law  J. 
Rep.  (K.s.)  M.C.  161 ;  8  E.  &  B.  668. 

On  an  appeal  against  an  order  of  removal  the 
appellants  are  entitled  to  take  the  twenty-one  days 
and  the  fourteen  days  mentioned  in  the  11  &  12  Vict, 
c.  81.  s.  9 ;  and  if  at  the  expiration  of  the  last  of  those 
days  there  is  time  to  give  effective  notice  of  trial  at 
the  then  next  Sessions,  such  notice  ought  to  be  given; 
but  if  there  is  not  time  to  give  such  notice,  the  appeal 
ought  to  be  entered  and  respited  at  those  Sessions. 
TheQuaenr.  theJudioes  of  the  We^RSdrngofTorh- 
ehire  (Brom9grovev.ffaltfax),27lMwJ,  Rep.  (!i.8.) 
M.C.  269;  E.  B.  &  E.  713. 

An  order  and  grounds  of  removal  were  served  on 
the  appellants  on  the  21st  of  November;  they  applied 
for  a  copy  of  depositions  on  the  9th  of  December, 
and  received  it  on  the  12th  of  December.  On  the 
24th  of  December  they  served  the  respondents  with 
a  notice  that  they  intended  to  commence  and  prose- 
cute the  appeal  at  the  Quarter  Sessions  next  after 
the  expiration  of  fourteen  days  at  the  least  from  the 
service  of  the  notice.  By  the  practice  of  the  Sessions 
ten  days*  notice  of  appeal  was  in  general  required. 
The  next  Sessions  were  held  on  the  5th  of  January, 
and  nothing  was  done  at  those  Sessions.  On  the  16th 
of  March  grounds  of  appeal  were  served  on  the 
respondents,  and  at  the  Sessions  held  on  the  5th  of 
April  the  appellants  entered  the  appeal  and  sought 
to  try  it,  but  the  Justices  reAised  to  entertain  it : — 
Held,  that  the  Justices  were  right,  for  that  the  appel- 
lants, if  not  bound  to  try  at  the  January  Sessions,  at 
all  events  ought  to  have  entered  and  respited  the 
appeal  at  those  Sessions.    Ibid. 

{d)  To  Borough  or  County  Semons, 

An  order,  under  the  16  &  17  Vict  c.  97.  s.  97, 
adjudging  the  settlement,  &c.  of  a  pauper  lunatic 
confined  in  the  borough  lunatic  asylum,  wss  obtained 
by  a  parish  situate  wholly  within  a  borough  having 
separate  Quarter  Sessions,  and  was  made  by  two  Jus- 
tices of  the  borough,  the  asylum  being  also  within 
the  borough: — Held,  that  the  appeal  against  the 
order,  under  section  108,  was  to  the  county,  and  not 
to  the  borough,  Quarter  Sessions,    The  Q^een  v.  the 


JuHieet  qf  Warwidaihire,  28  Law  J.  Rep.  (■.a.) 
M.C.  249. 

{e)  Notice  of  Appeal:  Time. 

[In  re  Bluet,  5  £.  &  B.  291;  6  Law  J.  Dig.  646.] 

A  notice  of  appeal  against  a  poor-rate,  addressed 
to  the  parish  officers  and  to  each  of  the  persons 
named  in  a  schedule  following,  (one  of  the  grounds 
of  appeal  being  that  these  persons  were  omitted  or 
underrated),  was  served  on  the  officers  before  the 
next  Sessions,  but  not  on  the  persons  scheduled ;  and 
the  appeal  being  entered  was  dismissed  by  the  Ses- 
sions on  account  of  this  want  of  service.  This  Court 
having  held  that  those  Sessions,  being  the  first,  were 
bound  to  have  entered  and  respited,  continuances 
wwe  entered  ;  and  tlie  appeal  was  called  on  at  a  sab- 
sequent  Sessions,  when  it  appeared  that  the  appellant 
had  not  served  the  scheduled  persons  with  a  notice, 
but  had  served  a  fresh  notice  on  the  officers,  addressed 
to  tbem  only,  containing  substantially  the  same 
grounds  of  appeal  as  the  former  notice,  but  omitting 
the  ground  relating  to  the  scheduled  persons: — Hel<C 
that  it  was  not  competent  to  the  appellant  to  do  this, 
and  that  the  Sessions  were  right  in  dismissing  the 
appeal.  The  Queen  ▼.  Eyre,  26  Law  J.  Rep.  <v.8.) 
M.C.  125 ;  7  E.  &  R  619. 

By  the  22nd  section  of  the  Nuisances  Removal 
Act,  1855,  the  local  authorities  are  empowered  in 
certain  cases  to  lay  down  a  sewer,  and  to  assess 
every  house  using  it  to  such  payment,  either  imme- 
diate or  annual  or  distributed  over  a  term  of  years, 
as  they  shall  tb^nk  reasonable,  and,  after  fourteen 
days*  notice  left  on  the  premises  so  assessed,  to  levy 
and  collect  the  sum  and  suois  so  assessed  in  the  same 
manner  and  with  the  same  remedies  as  highway 
rates,  and  with  the  same  ri^t  of  appeal  against  the 
amount  of  assessment  reserved  to  the  person  assessed, 
as  by  the  law  in  force  for  the  time  being  shall  be 
given  against  the  highway  rate:  provided  that  such 
assessment  shall  in  no  case  exceed  It,  in  the  pound 
on  the  assessment  to  the  highway  rate.  By  the 
Highway  Act  (5  &  6  Will.  4.  c.  50),  s.  105,  the  right 
is  given  to  any  person  aggrieved  by  any  rate  to  apical 
to  the  next  Quarter  Sessions,  first  giving  to  the  oppo- 
site party  notice  within  fourteen  &,ys  after  such  rate 
shall  have  been  made: — Held,  first,  that  the  fourteen 
days  for  giring  notice  of  appeal  sgainstan  assessment 
under  the  former  act  ran  from  the  serrice  of  the  notice 
of  assessment  on  the  premises  assessed,  and  not  from 
the  time  when  the  amount  was  fixed  by  the  local  autho- 
rity. Seoondlvt  that  the  proviso  in  the  22nd  section 
limited  the  annual  assessment  only  to  U«  in  the 
pound  on  the  rateable  value  as  assessed  in  the  high- 
way rote,  but  did  not  prohibit  the  whole  assessment 
of  the  premises  in  respect  of  one  structure,  to  be  dis- 
tributed over  several  years,  from  exceeding  that 
amount  The  Queen  ▼.  the  Nuieanoee  Bemoval  Oo9n- 
miUee  of  Middleton,  28  Law  J.  Rep.  (v.s.)  M.C.  41 ; 
1  £.  &  E.  98. 

By  section  40.  of  18  &  19  Vict  c.  121,  the  Nui- 
sances  Removal  Act,  1 854,  an  appellant  shall  not  be 
heard  in  support  of  an  appeal  to  the  Sessions  against 
an  order  of  Justices,  unless  vrithin  fourteen  days  after 
the  making  of  the  order  he  give  a  notice  in  writing, 
&c.,  '*and  shall  within  two  days  of  giring  such  notice 
enter  into  a  recognizance  before  some  Justice  of  the 
Peace,"  &c.: — Held,  that  Sunday  is  to  be  counted 
in  the  two  days;  and,  therefore,  where  notice  of 
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•ppeftl  was  gtven  on  Fiiday,  tnit  the  veoognimice 
was  not  entered  into  till  the  foUowing'Mondaj,  it 
waa  held  that  the  Sessions  could  not  hear  the  appeal. 
Ex  parte  Smphit^  29  Law  J.  Rep.  (v  s.)  M.C.  23. 

(f)  Entry  and  BegpUe, 

Foaiteen  dear  days  before  the  Sessions  next  after 
the  making  of  a  poor-rate,  a  notice,  accompanied  by 
grounds  of  appeal,  was  served  on  the  parish  officers, 
of  an  intention  to  enter  an  appeal  at  those  Sessions, 
but  not  then  to  try,  but  to  petition  for  a  respite  to 
the  next  following  Sessions.  The  respondents  in- 
formed the  appelUnt  that  they  should  oppose  a 
respite.  At  the  Sessions  the  respite  was  opposed ; 
and  the  Sessions  called  on  the  appellant  to  proceed, 
and,  on  his  declining,  dismissed  the  appeal,  with 
costs: — Held,  that  the  Sessions  acted  within  their 
jurisdiction,  and  were  not  bound  to  respite  after  this 
notice  of  appeal  had  been  given.  Tke  Queen  y.  Ei/ref 
26  Law  J.  Rep.  (n.s.)  M.C.  121;  7  E.  &  B.  609. 

An  order  of  removal  was  served  on  the  18th  of 
September.  Notice  of  appeal  was  given  on  the  2nd 
of  October.  The  next  Sessions  were  held  on  the  18th 
of  October,  and  at  those  Sessions  the  appeal  waa 
entered  and  respited,  and  came  on  for  hearing  at  the 
following  Sessions,  on  the  4th  of  January,  when  the 
order  was  quashed: — Held,  that  this  Court  would 
not  interfere,  as  the  Justices  had  jurisdiction  to 
adjourn  the  appeal  to  the  January  Sessions,  and  as 
they  had  so  adjourned  it  The  Queen  v.  the  /nAo- 
bUante  rfSkitcoat,  28  Law  J.  Rep.  (ii.8.)  M.C.  224. 

But  held,  also,  that  in  each  particular  case  the 
Justices  should  exercise  their  judgment  whether 
justice  requires  that  the  appeal  ought  to  be  adjourned, 
and  that  if  there  be  time  to  try  at  the  first  Sesaon% 
and  no  reason  for  the  delay  be  assigned,  they  ought 
to  xeftise  to  enter  and  respite.    Ibid. 

ig)  Freeh  Oroimde  qf,  after  ilcffoummenl. 

The  appellants,  fourteen  days  before  the  next 
Sessions,  served  the  respondents  with  a  notice  of 
prosecuting  an  appeal  against  an  order  of  removal, 
accompanied  with  a  statement  of  grounds  of  appeal. 
At  the  Sessions,  the  appeal  was  accordingly  called 
on,  and  when  the  respondents*  counsel  was  beginning 
to  state  his  case,  the  appellants  applied  to  have 
the  hearing  adjourned  to  the  next  Sessions,  on  the 
ground  of  the  absence  of  a  material  witness,  and 
the  Court  adjourned  it  accordingly.  Fourteen  days 
before  the  next  Sessions,  the  appellants  served  an- 
other statement,  containing  fresh  grounds  of  appeal, 
.and  at  those  Sessions  the  Court  quashed  the  onler  of 
removal  on  evidence  given  in  support  of  one  of  the 
fresh  grounds: — Held,  on  the  authority  of  The  Queen 
V.  Derbyehire,  that,  under  the  4  &  5  Will.  4.  c.  76. 
a.  81,  the  appellants  had  power  to  serve  the  fresh 
grounds  of  appeal,  and  that  the  Quarter  Sessions 
were  right. — The  Qaeen  v.  Arleedon  distinguished. 
The  Queen  v.  the  Inhabitants  of  Kendal,  28  Law  J. 
Rep.  (n.b.)  M.C.  110;  1  £.  &  £.  492. 

(h)  Cotts, 

On  appeal  from  the  decision  of  Justices  on  an  in- 
formation by  an  Excise  officer,  the  Quarter  Sessions 
have  no  power  to  order  costs  to  a  successful  defen- 
dant. The  Queen  v.  Beadle,  26  Law  J.  Rep.  (n.s.) 
M.C.  111;  7£.  &a492. 
..    The  Crown,  and  not  the  officer,  is  the  party  to 


such  proceedings,  and,  not  being  named,  ia  not  bound 
by  the  12  &  18  Vict.  c.  45.  s.  5,  whidi  empowers 
Quarter  Sessions  to  give  costs  against  the  unsuoces^ 
ful  partv  in  any  app«il.    Ibid. 

The  18  &  19  Vict  c.  90.  s.  2,  which  gives  costs 
against  the  Crown  in  certain  cases,  is  confined  to 
such  informations,  &c.  as  are  mentioned  in  section  1, 
and  to  which  the  Attorney  General  or  Lord  Advo- 
cate must  be  a  party.     Ibid. 

Upon  an  appeal  against  an  order  adjudicating  the 
settlement  of  a  lunatic  pauper,  the  Sessions  at  which 
the  appeal  was  heard  confirmed  the  order,  subject  to 
the  opinion  of  this  Court  upon  a  case  to  be  after- 
wards stated,  nothing  being  then  said  as  to  costs. 
The  appellants  afterwards  abandoned  their  intention 
of  stating  the  case,  and  at  a  subsequent  Sessions  the 
respondents  appb'ed  for  and  obtained  an  order  grant- 
ing them  the  costs  of  the  appeal: — Held,  upon  an 
application  for  a  oertUnuri  to  quash  the  last-men- 
tioned order,  that  the  Sessions  at  which  the  appeal 
was  heard  and  determined  altme  had  jurisdiction  to 
grant  costs,  and  that  the  order  of  the  subsequent 
Sessions  was  therefore  invalid.  The  Quun  y.  the 
Justices  of  Staffordshire,  26  Law  J.  Rep.  (n.s.) 
Af.C.  179;  7  £.  &  B.  985. 

The  provisions  of  the  12  &  13  Vict  c.  45.  ss.  5,  fi, 
with  regard  to  the  allowance  of  costs,  apply  to  the 
case  of  an  appeal  to  the  Quarter  Sessions  against  a 
dedsion  of  the  Special  Sessions  of  Highways  dismiss- 
ing an  appeal  against  the  allowance  of  the  accounts 
of  surveyors  of  highways.  Therefore^  where  the 
Special  Sessions  had  dismissed  such  an  appeal,  and 
there  was  an  appeal  against  that  decision  to  the 
Quarter  Sessions^  which  was  dismissed  there  on  the 
ground  that  the  Court  had  no  jurisdiction  to  hear  it, 
and  an  order  was  made  on  the  appellant  to  pay  the 
coats  of  the  respondents^ — Held,  that  the  Sessions 
bad  power  to  give  cost^  and  therefore  that  the  order 
was  good.  The  Queen  v.  Paduich,  27  Law  J.  Rep. 
(n.8.)  M.C.  118 ;  8  £.  &  B.  704. 

The  appellants  were  assessed  in  a  poor-rate,  made 
on  the  22nd  of  September  1858.  They  gave  notice 
of  appeal  against  the  rate  to  the  next  Epiphany 
Sessions.  At  those  Sessions  the  appeal  was,  on  the 
application  of  the  respondents  (the  overseers  of  the 
parish),  adjourned  to  the  Easter  Sessions,  held  on 
the  4th  of  April,  with  full  costs  to  the  appellants. 
On  the  26th  of  March  the  respondents  gave  notice 
that  they  would  not  oppose  the  appeal,  and  accord- 
ingly they  did  not  attend  at  the  Easter  Sessions, 
whereupon  the  rate  was  ordered  to  be  quashed,  with 
full  costs  to  the  appellants,  to  be  paid  by  the  respon- 
dents. Upon  the  29th  of  March  1859  new  overseers 
were  appointed ;  and  in  the  month  of  December  an 
application  was  made  to  them  for  payment  of  the 
costs.  Upon  their  refusing  to  pay  them,  the  order 
of  Sessions  was,  by  order  of  a  Judge,  removed  into 
this  Court  for  the  purpose  of  being  enforced : — Held, 
upon  an  application  for  a  rule  to  set  these  orders 
aside,  that  they  were  unobjectionable,  and  that  the 
Court  could  not  interfere.  Ex  parte  the  Overseers 
and  Churchwardens  of  the  Poor  of  Fletton,  29  Law 
J.  Kep.  (N.B.)  M.C.  205. 

The  statute  12  &  13  Vict,  c  45.  s.  5,  which  em- 
powers a  Court  of  Quarter  Sessions  before  whom  an 
appeal  shall  be  brought  to  order  **the  party  or 
parties  against  whom  the  same  shall  be  decided"  to 
pay  costs,  authorizes  them  on  an  appeal  against  a 
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eamddaa  under  tbe  Vagrant  Act,  5  Qeo.  4.  c  889 
to  find  that  the  original  oomplainafit  waa  the  real 
reapondent  in  the  appeal,  and  to  direct  him  to  pay 
the  coett ;  although,  by  tbe  last- mentioned  statute, 
notice  of  appeal  is  required  to  be  giv^i  to  the  Justices 
alone,  and  their  names  were  entered  as  tbe  formal 
respondents  on  tbe  appeal.  The  Queen  t.  Smith, 
29  Law  J.  Rep.  9.8.)  M.C.  216. 

F)  Clibk  or  TBI  Pbaoi. 

The  11th  section  of  7  &  8  Vict.  c.  71.  (the  Act  for 
the  better  Administration  of  Criminal  Justice  in 
Middlesex)  enacts,  that  after  the  session  of  the  peace 
which  shall  be  holden  in  and  for  the  city  and  liberty 
of  Westminster  next  after  the  passing  of  that  act. 
Sessions  of  the  peace  in  and  for  the  said  city  and 
liberty  shall  cease  to  be  holden,  and  the  Sessions  to 
be  holden  in  and  for  the  county  of  Middlesex  shall 
be  holden  by  adjournment  within  the  said  city  and 
liberty,  and  shall  have  foil  jurisdiction  oTer  all  things 
cognisable  by  the  Sessions  for  the  said  city  and 
literty ;  and  that  the  inhabitants  of  the  said  city  and 
liberty  shall  not  be  exempted  from  serving  on  juries 
at  the  Searions  of  the  peace  for  the  county  of  Middle- 
sex, holden  within  the  said  city  and  liberty.  The 
12th  section  enacts,  that  the  persons  holding  the 
several  offices  of  high  bailiff  of  Westminster,  clerk  of 
the  peace,  and  all  other  officers  of  the  Court  of  Ses- 
sions of  the  Peace  for  the  said  dty  and  liberty,  shall, 
so  long  as  they  shall  be  entitled  to  hold  their  several 
offices,  execute  the  duties  and  be  entitled  to  the 
emoluments  within  the  said  city  and  liberty  of  the 
several  ofiices  of  sheriff,  clerk  of  the  peace,  and 
other  corresponding  officers  of  the  county  of  Middle- 
sex: providc»daIways,thatthe  records  of  every  Session 
of  the  peace  for  the  said  county,  holden  within 
the  said  city  and  liberty,  shall  be  sent  within  fourteen 
days  after  such  session  by  the  clerk  of  the  peace  of 
the  said  dty  and  liberty  to  the  clerk  of  the  peace 
of  the  said  county,  and  shall  be  kept  by  him  with 
the  other  reeords  of  his  office.  There  are  duties  be- 
longing to  the  office  of  olerk  of  the  peace  for  West- 
minster other  than  any  which  he  may  have  in  respect 
of  business  done  at  General  or  Quarter  Sessions. 
After  the  passing  of  the  act,  the  person  who  had 
acted  as  clerk  of  the  peace  for  Westminster,  at 
tbe  Sessions  held  in  and  for  the  dty  of  Westminster, 
continued  to  act  as  clerk  of  tbe  peace  at  the  ad- 
journed Sessions  for  the  county  until  his  resignation, 
and  received  a  sum  of  money  annually,  in  lieu  of 
the  emoluments  belonging  to  his  office.  Upon  his 
resignation,  the  plaintiff  was  appointed  clerk  of  the 
peace  for  Westminster,  and  claimed  to  be  entitled 
to  the  emoluments  of  clerk  of  the  peace  within  the 
said  dty  and  liberty: — Held,  by  Lord  Campbell,  C.J, 
and  Cromjiton,  /.,  that  he  was  not  so  entitled ;  for 
that  the  provisions  in  the  12th  section  applied  only 
to  those  who  held  the  offices  at  the  time  of  the  pass- 
ing of  the  act,  and  not  to  their  successors  in  office. 
Held,  by  Coleridge,  J.  and  Wighiman,  /.,  that  the 
above  provisions  were  not  limited  to  the  persons  who 
held  the  offices  when  the  act  was  pasted,  and  there- 
fore that  the  plaintiff  was  entitled  to  the  emoluments 
of  all  business  actually  transacted  at  the  Sessions 
holden  within  the  dty  and  liberty,  to  which  the  clerk 
of  the  peace  for  Middlesex  would  otherwise  be  en- 
titled. Held,  by  the  Court  of  Exchequer  Chamber, 
(ht|t  he  was  not  so  entitled;  for  that  the  provisions 


in  section  12.  applied  only  to  thoM  wbo  WM  IIm 
offices  at  the  time  of  the  paasmg  of  the  act,  and  not 
to  their  successoia  in  office.  Ni^oleem  ▼.  Mliie, 
27  Law  J.  Rep.  (ir.s.)  Q.B.  969;  £.  H.  &  E.  287: 
in  the  Exchequer  Chamber,  28  Law  J.  Rep.  (ha) 
Q.B.  238;  £.  a  &  E.  267. 

The  borough  of  Brighton  was  incorporated  in 
1854«  under  the  provisions  of  the  5  &  6  Will.  4. 
c.  76,  and  a  separate  Court  of  Quarter  f^fasiona 
granted  to  it,  and  E  appointed  clerk  of  the  peace 
for  the  borough.  L,  who  was  clerk  of  the  peaoe  for 
the  county  of  Sussex,  claimed  compensation  by 
reaaon  of  the  grant  of  the  borough  Seisioiis^  and 
the  appointment  of  E  as  clerk  of  the  peace  of  tbe 
borough: — Held,  that  he  was  not  entitled  to  com- 
pensation under  the  6  &  6  Will.  4.  c.  76.  s.  66,  as 
his  office  was  not  abolished,  nor  was  he  removed 
therefrom ;  and  the  5  &.  6  Vict,  c  111.  s.  2,  which 
gives  a  right  to  compensation  where  an  officer  of  a 
county  has  been  deprived  of  any  part  of  hia  emolu- 
ments in  consequence  of  a  gnnt  of  incorporation, 
not  applying  to  the  borough  of  Brighton.  l%e  Quem 
V.  the  Town  Cowneil  of  BrighUm^  26  Law  J.  Rep. 
(]f.&)  Q.B.  15S;  7  £.  &  &  249. 


SET-OFF. 


An  executor  sued,  as  sdch,  for  a  debt  which 
accrued  to  the  plaintiff  from  the  testator  in  his  life- 
time cannot  set  off  a  debt  (alleged  to  be  equal  to  the 
damages  sued  for)  for  money  had  and  received  to 
defendant's  use,  as  executor,  and  money  due  on  an 
account  stated  with  him,  as  executor,  since  the  deiUh 
of  the  testator;  tbe  debt  sued  for  and  the  debt  sought 
to  be  set  off  not  being  mutual  within  statute  2  Geo.  2. 
C..22.  s.  13:— 80  held  by  the  Court  of  Exchequer 
Chamber,  reversing  the  judgment  of  tbe  Court  of 
Queen's  Bench.  MardaU  v.  TheOnmon,  6  E.  &  B. 
976. 

To  a  declaration  for  money  had  and  received  by 
the  defendant  to  the  use  of  the  plaintiff  as  adminis- 
trator and  on  accounts  stated  between  them,  the 
defendant  cannot  plead  a  set-off  of  money  lent  1^ 
him  to  the  intestate.  Iteee  v.  WatU  (Ex.  Ch.), 
25  Law  J.  Rep.  (ir.s.)  Exch.  30;  11  Exch.  Rep. 
410. 

Defendant  pleaded  as  to  55/.,  parcel,  ftc,  a  tender. 
Replication,  that  a  larger  sum  than  55i,  was  due 
upon  one  entire  contract,  and  that  the  plaintiff,  at 
the  time  of  the  tender,  required  payment  of  such 
lai^r  sum,  which  the  defendant  refnsed  to  pay. 
Rejoinder,  that  the  defendant  had  a  set-off  to  the 
extent  of  such  larger  sum,  except  55/.,  wherefore  he 
tendered  only  the  55/.,  and  refosed  to  pay  the  whole 
of  such  larger  sum : — SemJble — that  the  rejoinder  was 
bad,  and  that  the  set-off  ought  to  have  been  pleaded 
in  the  first  instance.  Semiee  v.  Sadgrom,  25  Law 
J.  Rep.  (N.B.)  Q.B.  15;  5  E.  &  B.  639. 

To  a  debt  due  ftom  the  defisndant  to  the  plaintiff, 
the  defendant  may  set  off  the  plaintiffli  joint  and 
several  promiasory  note  payable  to  the  defendant. 
Own  V.  WiUoMon,  28  Law  J.  Rep.  (v.8.)  C.P.  3; 
5  Com.  B.  Rep.  N.S.  526. 

Bankers  assigned  the  securities  given  by  a  cm- 
tomer  indebted  to  them  without  giving  him  any 
notice  of  the  assignment.  The  bankers  afterwards 
became  banknipt.    In  a  suit,  by  the  debtori  againit 
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iha  aarignees  of  Uie  aecuritiei,-- Held,  that  he  was 
•ntitled  to  act  off  the  monies  due  to  him  on  his  run- 
ning account,  against  the  debts  due  from  him ;  and 
that  the  assignees  had  merelj  the  rights  of  the 
assignors,  and  could  claim  no  advantage  beyond  what 
the  bankers  were  entitled  to.  Cavendi^  v.  Otavei, 
27  Law  J.  Rep.  (r.s.)  Ghanc.  314 ;  24  Ueay.  168. 

In  a  suit  by  the  next-of-kin  of  John  against  the 
representatives  of  James  to  recover  John's  estate^ 
voluntary  payments  which  had  been  made  to  the 
plaintiffs  by  the  representatives  of  James  out  of  his 
estate,  under  verbal  directions  given  by  him,  were 
held  not  to  be  a  satisfaction,  pro  tanUOf  of  the  plain- 
tiffs^ right  to  John's  residuary  estate,  or  to  be  capable 
of  being  set  off  against  the  plaintiA*  demands. 
CowUahaw  v.  Ha/rdyy  25  Beav.  169. 


SETTLED  ESTATES  ACT. 

[Leases  and  Sales  of  Settled  Estates  fscilitated  by 
19  &  20  Vict.  c.  120.— Settled  Estates  Act  of  1856 
amended  and  extended  by  21  &  22  Vict.  c.  77.] 

Leases  to  be  granted  by  trustees  under  the  provi- 
sions of  the  statute  19  &  20  Vict  c.  120.  s.  10.  (the 
Settled  Estates  Act,  1856),  must  be  settled  in  the 
JudgelB  chambers.    In  re  the  Settled  EaUUee  Act, 

19  A  20  Viet.  e.  120,  and  In  re  Procter*8  Settled 
Betatea,  26  Law  J.  Hep.  (n.b.)  Chanc.  464. 

Under  the  Leases  and  Settled  Estates  Act,  19  &  20 
Vict.  c.  120,  the  examination  of  a  married  woman, 
who  applies  to  the  Court  should  be  taken  imme- 
diately after  the  presentation  of  the  petition.  In  re 
Foiter^s  Settled  Batatee,  26  Law  J.  Bep.  (n.s.)  Chanc 
886;  1  De  Oex  &  J.  386;  24  Beav.  220. 

The  Commissioner  for  taking  the  consent  of  a 
married  woman,  under  the  19  &  20  Vict  c.  120. 
SL  38,  must  be  a  solicitor  of  this  Court.  Turner  v. 
Turner,  27  Law  J.  Bep.  (n.s.)  Chanc.  272;  2  De 
Oex  &  J.  634. 

Under  the  Leases  and  Settled  Estates  Act,  19  & 

20  Viet  c.  120,  the  appointment  of  a  guardian  to 
infimt  petitioners  should  be  made  after  the  petition 
has  been  presented.  In  re  ffargreave'i  Settled 
JBttatee,  28  Law  J.  Rep.  (n.s.)  Chanc.  197. 

The  regulations  of  the  8th  of  August  1857  are  not 
absolutely  binding  as  orders.  Therefore,  though 
those  regulations  direct  that  a  guardian  to  an  infant 
petitioner  must  be  appointed  before  the  petition  is 
presented,  the  Court  authorized  such  an  appoint- 
ment on  an  application  after  the  petition  had  been 
presented  and  answered.  Me  Longste^e^e  Settled 
JSataies,  1  Dr.  &  Sm.  142. 

Real  estate  was  given  by  will  to  trustees,  upon 
trust,  to  pay  an  annuity ;  and  after  the  death  of  the 
annuitant,  upon  trust  for  all  her  children  who  should 
attain  twenty-one.  Some  of  the  children  attained 
twenty-one,  and  the  others  were  infants.  Part  of 
the  property  was  contracted  to  be  purchased,  and  a 
petition  was  presented  by  the  infant  children  for  an 
order  authorising  the  sale,  under  the  Act  to  facilitate 
Leases  and  Sales  of  Settled  Estates  (19  &  20  Vict 
e.  120) ;  but  one  of  the  Vice  Chancellors  refused  to 
make  the  order,  and  his  decision  was  affirmed.  In 
re  BwrdUCe  WiU,  28  Law  J.  Rep.  (n.8.)  Chanc.  840. 

The  Court  will  not  sanction  the  sale  of  any  part 
of  settled  estates,  that  the  purchase-money  may  be 
applied  in  laying  out  and  making  roads  through 


another  part  of  the  estates.  In  re  Ohamhef'B  Settled 
Satate,  29  Law  J.  Rep.  (11.8.)  Chanc.  924;  28 
Beav.  658. 

Where  land  is  sold  pursuant  to  an  order  of  the  Court 
under  the  Settled  Estotes  Act,  19  &  20  Vict  c.  120, 
the  conveyance  must  be  settled  by  the  Judge,  whe- 
ther the  parties  differ  or  not  Bot  where  land  is  to 
be  sold  in  lots,  and  one  conveyance  has  been  settled 
by  the  conveyancing  counsel  of  the  Court,  it  may  be 
adopted  by  the  chief  clerk  for  all  the  rest,  in  which 
no  special  circumstances  exist  to  render  such  a  course 
improper.    In  re  Eyre'a  Eatatea,  4  Kay  &  J.  268. 

It  is  competent  to  a  purchaser,  under  the  Louiet 
and  Sales  of  Settled  Estates  Act,  to  object  at  any 
time  before  the  completion,  that  the  oider  for  sale 
was  in  excess  of  the  jurisdiction  of  the  Court.  He 
Thompaon'a  Settled  Sataiea  {Orem  v.  Thompaon), 
Johns.  418. 

Semble — nevertheless,  that  the  conveyance  when 
completed  will  give  an  indefeasible  title  by  virtue  of 
section  28,  notwithstanding  any  excess  of  jurisdio- . 
tion.     Ibid. 

Semble — that  it  is  not  necessary  that  the  proceed- 
ings under  the  act  should  specify  the  particular  set- 
tlement to  which  the  property  is  at  the  time  subject, 
provided  the  property  be  sufficiently  identified  and 
be  actually  under  settlement     Ibid. 

Semble — that  the  Court  has  jurisdiction  to  order  a 
sale  under  the  act,  notwithstanding  the  existence  of 
powers  under  which  theproposed  sale  may  be  effected. 
Ibid. 

A  leasing  power  having  been  granted  by  the  Court 
under  the  act  to  a  tenant  for  life  who  had  since  died, 
a  petition  was  presented  by  the  succeeding  tenant  for 
lifb  and  her  husband,  praying  that  the  power  might 
be  vested  in  one  of  the  trustees  of  the  settlement: — 
Held,  that  it  was  not  necessary,  under  such  circum- 
stances, to  repeat  the  advertisements;  and  order 
made  accordingly.  Re  Kentiah  Toum  Eatate  (  Weed- 
ing V.  Weeding),  1  Jo.  &  U.  230. 

Whether  the  Court  can  direct  leases  and  sales, 
under  the  19  &  20  Vict  c.  120,  in  a  cause  without  a 
petition — qiujere,    Harvey  v.  Clark,  25  Beav.  7. 

The  effect  and  operation  of  the  Settled  Estates 
Act  (19  &  20  Vict  c.  120.)  explained.  The  exprea-  * 
sion  ^  persons  entitled  **  in  the  Settled  Estates  Act, 
means  persons  beneficially  entitled,  and  all  persons 
beneficially  entitled  must  concur.  Trustees  can  only 
consent  for  unborn  children;  but  trustees  with  a 
power  of  sale  may  join  in  a  sale  which  will  bind  all 
persons  claiming  under  their  trust.  €frty  v.  JenkU^ 
26  Beav.  851. 


SETTLEMENT. 

(A)  Gbnvrallt. 

(B)  CONSTBDOTIOV  OP. 

(C)  COTBNANT  TO  SbTTLI. 

(D)  Bt  thb  Court  or  Chanokrt. 

(E)  Portions. 

(F)  RsoTiFTuro. 


(A)  Gbhiballt. 

A  statement  was  made  by  a  father,  previous  to 
the  marriage  of  his  daughter,  that  he  had  settled  the 
W  estate  upon  her,  which  was  of  the  value  of  about 
40,000/.,  and  that  he  could  do  nothing  more :  the 
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lact  being  that  he  had  settled  the  eitate^  nhjeet  to 
a  charge  for  securing  5,000/.,  which  he  had  paid  off 
prerious  to  the  marriage,  and  kept  alive  for  hit  own 
benefit.  After  the  decease  of  the  settlor,  upon  a 
claim  4>y  the  husband  and  wife  to  have  the  estate 
discharged  from  the  5.000/., — Held,  that  they  were 
bound  to  prove  that  the  marriage  took  place  upon  a 
definite  stHtement,  by  the  father,  of  what  he  had  done, 
or  intended  to  do;  and,  in  the  absence  of  such  evi- 
dence, that  the  fiither  was  justified  in  keeping  alive 
the  charge  of  5,000/.  for  his  own  use;  and  that  after 
his  decease  it  formed  a  part  of  his  residuary  estate. 
Jameton  v.  Stein,  25  Law  J.  Rep.  (n.s.)  Chanc.  41. 

A  sale  made  of  settled  estates  under  a  power  by  a 
party  having  no  authority  to  sell  was,  under  the  cir- 
cumstances, refused  to  be  set  aside  by  the  Court,  the 
sale  having  been  made  6on4  fide,  and  the  money 
being  obtainable  from  the  parties  who  received  it,  or 
their  estates.  Hope  v.  LtddU;  LiddeU  v.  Norton, 
25  Law  J.  Rep.  (n.s.)  Chanc.  90;  21  Beav.  183. 

A  sale  made  by  a  tenant  for  life,  and  adopted  by  a 
trustee  acting  under  a  power  to  sell,  will  be  supported 
in  equity  against  tenants  in  tail  in  remainder,  al- 
though the  contract  was  made  in  consideration  of 
payments  to  be  made  to  the  tenant  for  life  at  long 
and  indefinite  periods,  but  for  which  the  trustee  gave 
a  receipt  at  the  time,  though  the  money  was  not  then 
paid.     Ibid. 

What  acts  will  amount  to  acquiescence  so  as  to 
bind  tenants  in  tail  and  deprive  them  of  settled  estates, 
and  compel  them  to  follow  the  money  for  which 
they  were  sold.    Ibid. 

With  what  previous  notice  of  title  a  purchaser 
will  be  allowed  to  retain  an  estate  purchased  from 
persons  having  no  right  or  power  to  sell.    Ibid. 

A  feme  sole,  by  a  settlement  made  three  yean 
before  her  coverture,  declared  the  trusts  of  a  fund, 
which  she  had  previously  transferred  into  the  names 
of  trustees,  to  be  for  such  person  or  persons  and 
for  such  uses  as  she  should  by  deed  appoint;  and 
in  de&ult  of  such  appointment,  for  herself  so 
long  as  she  should  continue  sole  and  unmarried; 
and  in  the  event  of  her  marriage,  for  herself  for 
life  for  her  separate  use,  without  power  of  antici- 
pation, with  remainder  for  all  or  any  one  or  more 
of  her  children,  grandchildren,  or  other  issue  as 
she  should  by  deed  or  will  appoint ;  with  remainder, 
in  defiiult  of  such  appointment,  for  her  children 
equally,  with  remainder,  in  default  of  children  who 
should  obtain  a  vested  interest,  for  her  next-of-kin 
as  therein  mentioned : — Held,  that,  upon  the  mar- 
riage of  the  settlor,  her  ability  to  exereise  the  general 
power  of  appointment  reserved  in  the  settlement 
became  suspended;  the  trust  declared  of  the  fund 
in  the  event  of  marriage  being  inconsistent  with  the 
continuance  of  a  general  power  of  appointment  in« 
the  settlor  over  the  fund.  .  OotUd  v.  Qould,  25  Law 
J.  Rep.  (n.8.)  Chanc.  642. 

A  husband  and  wife,  under  an  erroneous  idea  that 
they  were  perifbrming  a  covenant  to  settle  the  after- 
acquired  property  of  the  wife,  directed  a  sum  of 
money,  to  which  she  hi^d  become  entitled,  to  be  paid 
to  the  trustees  of  their  marriage  settlement,  upon 
the  trusts  thereof.  They  executed  a  release,  which 
recited  these  &ct8.  After  the  decease  of  the  hus- 
band, and  the  subsequent  marriage  of  the  wife, — 
Held,  that  the  money  was  appropriated  to  the  trusts 
of  the  settlement ;  that  the  direction  to  pay  to  the 


Inutees  wm,  in  eflbct,  a  d^dawtion  of  trwt;  and 
that  the  transaction  must  be  supported  against  the 
second  husband,  who  claimed  the  money  by  virtue 
of  his  marital  right  Spicer  v.  Jkuoton;  Spieer  v. 
Spicer;  and  Lawford  v.  Spieer,  26  Law  J.  Repw 
(m.8.)  Chanc.  704;  24  Beav.  865. 

The  income  of  property  settled  to  theseparste 
use  of  a  married  woman,  if  it  accrues  during  her 
widowhood,  loses  the  protection  of  the  settlement  if 
it  is  invested  for  her  benefit  by  a  party  who  was  not 
a  trustee  of  her  settlement,  and  upon  her  second 
marriage  it  will  pass  to  her  husband,  though  the 
principal  from  which  it  was  derived  remains  subject 
to  the  original  settlement.     Ibid. 

A  and  his  wife,  joint  tenants  in  fee,  in  1818  mort- 
gaged their  estate  to  B,  the  proviso  for  redemption 
being,  that  on  payment  of  the  mortgage-money  B 
should  re- convey  to  A  and  his  wife,  their  beiis  or 
assigns,  or  unto  such  other  person  or  persons,  and 
for  such  intents  and  purposes,  and  in  such  manner 
and  form  as  A  and  his  wife,  or  the  survivor  of  them, 
or  the  heirs  or  assigns  of  such  survivor,  should  ap- 
point. In  pursuance  of  a  covenant  in  the  mortgage- 
deed,  a  fine  was  levied  by  A  and  his  wife.  In  1823 
the  mortgage-money  was  repaid,  and  in  1827,  by  a 
deed  reciting  these  circumstances,  B,  by  the  direction 
of  A  and  wife,  conveyed,  and  A  and  wife  appointed 
to  a  trustee  the  property  to  be  held  to  the  use  of  the 
wife  for  life,  then  of  A  for  life,  and  afterwards  of  S 
(a  daughter)  and  her  children,  &c.  After  the  death 
of  the  wife,  A  in  1854  conveyed  the  estate  to  his 
son  for  a  valuable  consideration.  The  son,  after  A's 
death  instituted  a  suit  to  set  aside  the  settlement  of 
1827  as  voluntary  and  void  against  himself,  a  pur- 
chaser for  value.  One  of  the  Vice  Chancellors  made 
a  decree  in  the  plaintiff's  fisvour;  but,  upon  appeal, 
— Held,  that  a  power  was  created  by  the  proriso  in 
the  deed  of  1818,  which  enabled  A  and  his  wife 
effectually  to  convey  their  interests,  as  they  did  by 
the  settlement  of  1827,  without  levying  a  fine;  and 
that  the  wife^  parting  with  her  interest  for  the  pur- 
pose of  the  settlement  was  sufficient  to  prevent  the 
settlement  being  voluntary  on  A's  part,  and  accord- 
ingly the  plaintiffs  bill  was  dismissed,  with  costs. 
Atkinton  v.  Smith,  28  Law  J.  Rep.  (n.s.)  Chanc  2; 
3  De  Gex  &  J.  186. 

By  a  post-nuptial  settlement  the  wife's  reversion- 
ary property  was  conveyed  to  trustees,  to  pay  the 
interest  to  the  husband  during  their  joint  lives,  and 
after  the  death  of  either  of  them,  the  principal  to  be 
in  trust  for  the  survivor  absolutely.  Upon  the  joint 
application  of  the  husband  and  wife,  the  Court,  upon 
the  property  coming  into  possession,  treated  it  as 
unaffected  by  the  settlement.  Hogarth  v.  PhiUipSf 
28  Law  J.  Rep.  (n.s.)  Chanc  195;  4  Drew.  360. 

Real  estate  subject  to  a  mortgs^e  was  devised  in 
strict  settlement,  and  a  power  of  sale  given  to  the 
trustees;  a  suit  was  instituted,  and  the  Court  ordered 
the  estate  to  be  sold,  and  £,  S  and  V  were  appointed 
to  execute  the  conveyance,  and  it  was  declared  that 
the  mortgagees  should  be  bound  by  the  order.  The 
legal  estate  having  been  afterwards  re-conveyed  to 
the  trustees  of  the  settlement, — Held,  that  E^  S  and 
V  had  power  to  convey  it,  and  that  the  trustees  of 
the  settlement  were  not  necessary  parties  to  the 
deed.  Ayre  v.  Sander$,  ex  parte  Teo,  28  Law  J. 
Rep.  (N.S.)  Chanc.  439. 

If  an  estate  is  given  to  A  simply  during  the  lifb  of 
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B,  and  A  dies  before  B,  any  person  getUng  possession 
of  the  land  after  the  death  of  A  will  be  entitled  to 
hold  it  as  the  general  occupant ;  but  if  an  estate  is 
limited  to  A  and  his  heirs  during  the  life  of  B,  a 
geneial  occupant  is  not  permitted,  but  the  heir  will 
take  as  special  occupant,and  not  by  descent.  Northen 
T.  CamegU,  28  Law  J.  Rep.  (n.8.)  Chanc.  930 ;  4 
Drew,  687. 

Semble — ^if  an  estate  is  given  to  A  and  his  execu- 
tors and  administrators  during  the  life  of  B,  and  A 
dies  first,  the  executor  would  be  capable  of  taking 
the  estate  as  special  occupant.  In  the  case  of  an 
inoorporeal  hereditament  limited  to  A  titnplicUer 
pur  cmtn  vie,  an  executor  or  administrator  may  be 
a  special  occupant,  but  there  can  be  no  general 
occupant.     Ibid. 

If  A,  having  an  estate  to  himself,  his  heirs  and 
assigns,  during  the  life  of  B  conveys  the  legal  in- 
terest to  trustees,  their  executors,  administrators  and 
assigns,  and  the  trustees  die  in  the  lifetime  of  the 
ceatui  que  vie,  the  executors  of  the  trustees  will  be 
special  occupants,  and  A  will  have  no  interest  in  the 
legal  estate.     Ibid. 

If  A,  tenant  pwr  autre  vie,  parts  with  the  beneficial 
interest  <K>ntingently,  and  the  contingency  does  not 
happen,  then  diere  will  be  a  resulting  trust  in  favour 
of  A  of  the  interest  which  he  has  not  effectually 
parted  with.    Ibid. 

Where  a  fiither,  in  the  course  of  correspondence 
with  his  intended  son-in-law  on  the  subject  of  a  pro- 
vision to  be  made  for  his  daughter,  promised  to  leave 
all  he  and  his  wife  possessed,  in  terms  which  referred 
to  their  own  children,  or  to  his  daughter  personally, 
and  which,  alluding  to  a  previous  conversation,  the 
intended  son-in*law  in  his  first  letter  had  referred  to 
children  **  who  survired  the  father,"  and  a  settlement 
was  afterwards  made  in  contemplation  of  the  mar- 
riage, reciting  that  the  father  had  paid  5002.  as  a 
marriage  portion  with  his  daughter,  and  the  husband 
thereby  settled  a  policy  of  assurance  for  600L;  it 
was  held,  by  the  Master  of  the  Rolls,  that  as  the 
daughter  died  in  the  lifetime  of  her  father,  neither 
her  husband  nor  her  child  had  any  claim  on  her 
ftther's  property  :  and,  upon  appeal,  the  husband's 
Ull  to  establish  a  claim  against  the  father^  estate 
was  dismissed,  but  on  the  ground  of  the  whole  sub- 
ject of  the  contract  being  included  in  the  settlement, 
and  not  on  the  grounds  upon  which  the  Master 
of  the  Rolls  deci(^.  LoocUy  ▼.  HecUh,  29  Law  J. 
Rep.  (n.8.)  Chanc.  313;  1  De  Gex,  F.  &  J.  489; 
27-Beav.  523. 

If  a  father,  in  contemplation  of  the  marriage  of 
his  daughter,  corresponds  with  his  intended  son-in- 
law,  and  makes  promisee  which  are  personal  to  his 
daughter,  they  will  not  enure  for  the  benefit  of  her 
husband  or  child— j>er  Master  of  the  Bolls,     Ibid. 

In  1813  a  decree  was  made,  under  which  the 
Master,  by  his  report  in  1815,  approved  of  a  settle- 
ment directed  to  be  executed  by  the  trustees  of  the 
will  of  S  in  fevour  of  the  testator^  two  daughters  and 
their  issue.  The  settlement  so  approved  was  erro- 
neous in  certain  particulars,  and  especially  in  dis- 
posing of  the  ultimate  reversion  in  the  estates  directed 
to  be  settled,  by  giving  to  each  daughter  a  power  of 
appointment  over  one  moiety  in  default  of  issue, 
such  reversion  not  being  disposed  of  by  the  will,  and 
descending  to  the  two  daughters  as  co-heiresses.  The 
inaccuracy  in  the  limitation  was  brought  under  the 


notice  of  all  parties  to  the  suit,  but  no  objection 
made,  the  report  was  confirmed,  and  the  settlement 
was  executed  by  all  parties.  A,  one  of  the  daughters^ 
was  married  at  the  time  of  executing  the  settlement, 
but  no  fine  was  ever  levied.  A  exercised  the  power 
of  appointment  reserved  by  the  settlement,  and  died 
without  issue  in  1822,  leaving  M,  the  other  sister, 
her  heiress-at-law,  who,  with  full  knowledge  of 
the  informality,  repeatedly  acknowledged  and  con- 
firmed the  appointment.  M  married  in  1833  and 
died  in  1854,  having  made  a  general  appointment  in 
favour  of  her  husband,  H.  Upon  a  bill  filed  by  H, 
praying  a  declaration  that  the  proceedings  in  the  suit 
and  the  settlement  of  1815  did  not  bind  the  bene- 
ficial interest  in  the  reversion,  and  praying  conse- 
quential relief, — Held,  that,  although  the  insertion 
of  the  powers  of  appointment  was  not  authorised 
by  the  will  of  the  testator,  and  no  fine  had  been 
levied  by  A,  yet,  as  the  decree  and  settlement  were 
the  result  of  a  deliberate  family  arrangement,  all 
parties  being  well  informed  of  their  rights,  it  was  too 
late  now  to  disturb  the  arrangement.  Head  v.  OodUe; 
Reynolds  v.  Oodles,  29  Law  J.  Rep.  (v.&)  Chanc. 
638;  Johns.  536. 

Semhle — the  proper  mode  of  obtaining  relief  from 
the  decree  of  1818  would  have  been  by  petition  of 
rehearing  and  by  supplemental  bill,  stating  the  ad- 
ditional matter,  to  come  on  witii  the  petition  of  re* 
hearing,  it  being  impossible,  without  such  rehearing, 
to  get  rid  of  the  original  decree.     Ibid. 

A  trader,  previous  to>  and  in  consideration  of  his 
marriage,  which  was  solemnised  in  pursuance  of  an 
engagement  of  several  years*  standing,  the  fulfilment 
of  which  had  been  delayed  by  circumstances  not 
connected  with  the  state  of  his  affairs,  made  a  settle- 
ment of  part  of  his  property.  After  his  marriage  he 
was  adjudged  bankrupt.  Before  the  execution  of 
the  settlement  he  had,  to  the  knowledge  of  the  in- 
tended wife,  committed  acts  of  bankruptcy,  subse- 
quently to  his  contracting  the  debt  due  to  the  peti- 
tioning creditor,  and  within  twelve  months  before 
the  adjudication: — Held,  that  the  settlement  was 
invalid  as  against  the  assignees.  Fraaer  v.  Thompson, 
4  De  Gex  &  J.  659;  1  Giff.  49. 

Bill  to  impeach  a  post-nuptial  settlement,  whereby 
the  husband,  who  was  indebted  to  the  plaintiff  and 
other  persons,  conveyed  and  assigned  real  estate  and 
funds  in  Court  accruing  in  right  of  his  wife,  upon 
trust  to  pay  a  part  to  the  husband,  and  as  to  the 
rest,  upon  trust  for  her  and  her  children — dismiawd, 
with  costs.     Tumley  v.  Hooper,  3  Sm.  &  G.  349. 

A  settlement  of  real  and  personal  property  belong- 
ing to  the  plaintiff,  executed  in  consid^tion  of  her 
marriage  with  the  husband  of  her  deceased  sister,  set 
aside  on  the  ground  of  fidlure  of  the  consideration. 
Coulson  V.  AJMson,  2  Giff.  279. 

A  B  settled  property  upon  himself  for  life,  with 
remainder  to  his  children,  with  power,  at  his  request, 
to  advance  any  part  thereof  in  his  lifetime.  Some 
advances  were  made  to  the  children  expressly  under 
the  power;  besides  which,  on  the  marriage  of  two  of  his 
daughters,  A  B  advanced  to  them  certain  sums  out 
of  his  own  monies,  but  there  was  no  evidence  of  nii 
intention  to  purchase  their  shares: — Held,  that  the 
latter  advances  were  not  to  be  treated  as  a  satisfac- 
tion, pro  tanto,  of  the  daughters'  shares  under  the 
settlement.    Samuel  v.  Ward,  22  Beav.  347. 

SatisfiEiction  can  only  arise  where  the  penon  who 
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makes  the  pBjrment  is  himself  the  paitj  bound  to 
pay,  or  is  the  owner  of  the  estate  chaiged  with  the 
pajment     Ibid. 

A  fiither  directed  a  fund,  given  to  his  daughter, 
to  be  settled  **  upon  her  and  her  issue,"  so  that  "the 
same  might  not  be  liable  or  subject  to  the  debts, 
control  or  engagements  of  any  husband  **  whom  she 
might  happen  to  marrj  during  hef  lifetime : — Held, 
that  the  settlement  ought  to  give  the  daughter  a 
power  of  appointment  by  will  in  default  of  issue. 
Stanley  y.  Jadanan,  23  Beay.  450. 

Form  of  settlement  in  such  a  caie.    Ibid. 

A  settled  mortgages  on  himself  for  life,  with  re- 
mainder to  B,  with  a  power  of  revocation  by  deed. 
A  transferred  the  mortgages  to  his  nephew  C,  by  a 
deed  expressed  to  be  made  in  consideration  of  the 
mortgage-money.  C  never  paid  the  consideration, 
but  alleged  that  A  intended  a  gift  to  him  : — Held, 
that  there  was  no  revocation,  and  that  either  the 
mortgage  or  the  consideration-money  was  still  subject 
to  the  settlement.  Cowkahaw  v.  Hardy,  25  Beav. 
169. 

Where  prior  to  a  marriage  the  parties  transfer  a 
fbnd  to  trustees,  upon  trusts  agiised  on  by  parol 
only,  and  the  instrument  declaring  the  same  trusts 
is  executed  after  the  marriage,  it  is  perfectly  valid 
as  an  instrument  for  valuable  consideration.  Cooper 
▼.  Wormald,  27  Beav.  260. 

A  and  B  were  trustees  of  a  will,  and  they  and  the 
widow  were  the  executors  The  widow,  previous  to 
her  second  marriage^  transferred  a  sum  standing  in 
her  sole  name  to  A  and  B.  upon  certain  trusts  agreed 
on  between  her  and  her  second  husband.  After  the 
marriage,  the  trustees,  A  and  B,  declared  the  trusts 
accordingly.  The  fund  was  part  of  the  testator's 
assets;  but  the  second  husband  had  no  notice  of  that 
fact : — Held,  that  A  and  B  held  it  on  the  trusts  of 
the  settlement,  and  not  those  of  the  will.     Ibid. 

By  a  settlement,  the  trustees  were  to  use  their 
utmost  endeavours  to  renew  an  ecclesiastical  lease 
on  reasonable  terms,  and  to  raise  the  fines  out  of 
the  rents  or  by  mortgage.  A  renewal  became  im- 
practicable:— Held,  that  the  fund  reserved  by  the 
trustees  out  of  rents  for  the  purpose  of  renewal 
belonged  absolutely  to  the  tenant  for  life.  Morrei 
v.  Bodges,  27  Beav.  625. 

A  parol  ante-nuptial  contract  is  not  a  good  con- 
sideration to  support  a  post-nuptial  settlement  as 
against  creditors.  OoldicvUt  v.  Towntend,  28  Beav. 
445. 

A  parol  promise  by  a  father,  prior  to  the  marriage 
of  his  son,  to  make  a  future  provision  for  him,  his 
wife  and  children,  cannot  be  enforced  if  the  marriage 
did  not  take  place  by  reason  of  any  reliance  on  sudi 
promise,  or  if  it  was  not  acted  on  as  a  reason  and 
consideration  for  the  marriage.    Ibid. 

(B)  CoHST&uoTiOH  or. 

A  sum  of  stock  was  in  1815  transferred  to  trustees 
and  settled  on  the  husband  and  wife  for  their  joint 
lives  and  the  life  of  the  survivor,  and  power  was 
reserved  to  them  and  to  the  survivor  to  appoint  all 
or  any  part  of  the  stock  for  the  beneBt  of  one  or 
more  of  the  children,  which,  in  default  of  appoint- 
ment, was  to  be  an  interest  vested  in  sons  at  twenty- 
five  and  in  daughters  at  that  age  or  marriage,  which 
should  first  happen,  and  to  be  paid  on  such  of  the 
days  as  should  firat  happen  after  the  death  of  the 


■arviving  tenant  for  life.  There  wne  issue  of  the 
marriage  two  sons  and  two  daughteia;  both  the 
daughters  were  married,  and  the  fund  had  been 
greatly  diminished  by  appointments  in  frvour  of  the 
childien.  Upon  a  petition  by  the  surviving  tenant 
for  life, — Held,  that  the  limitations  for  the  benefit  of 
the  children  were  void  for  remoteness,  but  leave  was 
given  to  apply  to  rectify  the  settlement.  In  re 
Mortens  SeUlemeni,  25  Law  J.  Bep.  (x.s.)  Ghane. 
192;  21  Beav.  174. 

The  trustees  under  a  settlement  of  real  estate^ 
against  whom  a  trust  or  power  given  to  them  to  adl 
the  estate  is  to  he  enforced,  are  necessary  parties. 
J!to<^  v.  Lord  KenaingUm,  25  Law  J.  Rep.  (ka) 
Chanc.  567;  21  Beav.  470. 

By  a  fiunily  settlement  it  was  agreed  that  the  K 
estate  should  exonerate  the  L  estate  from  a  chaige 
of  60,000t,  which  aflected  them  both;  and  the  tn»- 
tees  were  empowered  from  time  to  time,  as  occasion 
should  require,  to  sell  the  whole  or  part  of  the  £ 
estate  to  indemnify  the  L  estate.  The  L  estate  was 
afterwards  mortgaged,  with  the  benefit  of  the  pro- 
vision from  exoneration;  and  this  mortgage  came  by 
assignment  to  the  mortgagese  of  the  60,000Z.  A 
second  mortgage  of  the  L  estate  was  mside  to  the 
plaintifl^  subject  to  the  former  mortgage  thereof 
Ibid. 

The  plaintiff  filed  his  bill  to  have  the  K  estate 
sold  for  the  purpose  of  relieving  the  L  estate  from 
60,0001.  The  interest  on  the  60,000/.  not  being  in 
arrear,  and  no  demand  having  been  made  for  pay- 
ment of  the  capital,  and  the  defendants,  who  were 
beneficially  entitled,  undertaking  to  keep  down  the 
interest  and  to  give  notice  to  the  plaintiff  of  anj 
application  for  payment  of  the  principal,  the  Court 
of  Appeal  held  that  no  occasion  for  the  sale  had 
arisen,  but  retained  the  bill  on  the  file,  the  plaintiff 
paying  all  costs  up  to  the  hearing.     Ibid. 

Real  estate  was  settled  on  the  marriage  of  E  M 
to  her  separate  use  for  lifSs,  with  remainder,  after  a 
term  of  twenty-one  years,  created  for  the  maintenance, 
&c  of  children,  to  the  use  of  the  children  of  E  M 
in  tail,  with  remainder  to  the  use  of  W  M  in  fee, 
and  the  settlement  contained  a  power  of  sale  to  be 
exercised  by  the  trustees  at  any  time  thereafter : — 
Held,  following  Boyce  v.  Hanning,  that  the  power 
was  good  during  the  life  of  E  M,  and  after  possibility 
of  issue  extinct  Lanttbery  v.  Collier,  is  Law  J. 
Bep.  (n.8.)  Chanc.  672;  2  Kay  &  J.  709. 

By  a  settl^nent  of  personal  property,  trusts  upon 
failure  of  all  previous  limitations  were  declared  for 
the  next-of-kin  of  the  wife  in  case  she  had  died  un- 
married and  intestate : — Held,  affirming  a  decision 
of  the  Master  of  the  Rolls,  that  **  unmarried  ^  meant 
"  not  having  a  hushand  at  the  time  of  her  death.** 
Pratt  V.  Matkew,  25  Law  J.  Rep.  (ii.s.)  Chanc  686, 
409  ;  8  De  Gex,  M.  &  G.  522;  22  Beav.  828. 

By  a  marriage  settlement,  the  fortune  of  the  lady 
was  settled,  subject  to  certain  life  interests,  in  trust 
for  the  issue  of  the  marriage  as  she  should  appoint, 
and  in  default  of  appointment  equally,  the  shares  of 
sons  to  vest  at  twenty-one,  and  the  shares  of  daugh- 
ters to  vest  at  that  age  or  marriage;  and,  in  case  no 
child  should  attain  a  vested  interest,  upon  trust,  as 
the  wife  should  appoint;  and,  in  defiiult  of  appoint- 
ment, in  trust  for  her  next-of-kin,  as  if  she  had  died 
unmarried: — Held,  that  the  word  "unmarried'' 
meant  simply  **not  under    oovezturej**  and   not 
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wifhoul  MtiBg  b66ii  iDBTTied."  TherafofO,  tho 
wife  having  di^  without  ezeicinng  either  cf  her 
powen  of  appointment,  leaving  only  one  child,  who 
died  without  attaining  a  vested  interest  under  the 
limitations,  it  was  held,  that  the  deceased  child  took 
as  next-of-kin  to  her  mother,  and  her  personal  re- 
presentatives were  declared  entitled  accordingly. 
Miichdl  V.  OoUt,  29  Law  J.  Bep.  (v.&)  Chanc.  408; 
Johns^  674. 

Bj  a  settlement,  certain  freehold  and  leasehold 
propertj  was  conveyed  to  trustees^  upon  trust,  after 
the  death  of  the  settlorls  wife,  to  be  sold,  and  the 
proceeds  to  be  in  trust  for  the  sons  and  daughters  of 
the  settlor,  share  and  share  alike,  their  executors, 
adnainistrators  and  assigns,  with  power  to  trustees, 
onti^  any  such  sale,  to  lease  the  property ;  and  it 
was  declared  that  in  case  either  of  the  sons  of  the 
settlor  should,  during  the  life  of  his  widow  or  at  any 
time  previous  to  a  sale  taking  place  under  the  trusts 
■foresaid,  be  duly  declared  bankrupt  or  insolvent, 
then  the  share  to  which  such  son  would  have  become 
entitled  should  go  to  the  children  of  such  son.  Upon 
the  death  of  the  settlor^s  widow,  the  trustees  sold  all 
the  property,  except  a  small  portion  of  the  lease- 
holds, which  was  reserved,  with  the  privity  of  the 
eetima  que  inul,  in  consequence  of  a  difficulty  having 
arisen  as  to  the  title.  One  of  the  sons  became  bank- 
rupt before  the  sale  of  these  leaseholds  was  effected : 
—Held,  that  the  interest  of  the  bankrupt  in  the 
unsold  property  was  divested,  and  went  over,  upon 
his  bankruptcy,  to  his  children.  Kiallmark  v.  KidU- 
marls,  26  Law  J.  Rep.  (n.s.)  Chanc.  1. 

By  a  post-nuptial  settlement  real  estate  was  con- 
veyed to  trustees  and  their  heirs  to  the  use  of  J  L 
and  his  assigns  for  his  life,  with  remainder  to  the  use 
of  A  L  his  wife  for  life,  with  remainder  to  the  use  of 
D  J  and  J  N  and  their  heirs,  in  trust  to  sup- 
port contingent  remainders;  and  from  and  after  the 
death  of  J  L  and  A  L  to  the  use  of  W  L  for  a  term 
of  yean  upon  certain  trusts,  and  subject  thereto  to 
the  use  of  J  L  for  his  life,  with  remainder  to  the 
use  of  D  J  and  J  N  and  their  heirs  to  support  con- 
tingent remainders,  with  remainders  over: — Held, 
that  the  first  limitation  to  the  use  of  D  J  and  J  N 
and  their  heirs  gave  them  the  legal  estate  in  fee,  and 
not  merely  pur  wUre  vie.  Lewis  v.  Beet,  26  Law  J. 
Rep.  (v.8.)  Chanc.  101. 

The  union  of  a  life  estate  under  a  settlement  with 
the  reversion  in  fee,  will  extinguish  a  power  of  sale 
and  exchange  in  the  settlement.  WoUey  v.  Jenhim, 
26  Law  J.  Rep.  (n.s.)  Chanc.  879;  23  Beav.  58. 

A  power  given  by  will  to  sell  estates,  which  are 
the  subject  of  a  settlement  which  also  contains  a 
power  of  sale,  is  in  abeyance  so  long  as  the  limita- 
tions and  trusts  of  that  settlement  remain  unper- 
formed.   Ibid. 

A  settlement  was  executed  upon  a  marriage,  by 
which  large  estates  were  settled  to  the  use  of  J  A  G 
for  life,  with  remainder  to  the  intent  that  his  wife,  if 
she  survived  him,  should  receive  a  jointure  of  600L 
a  year;  with  remainder  to  the  use  of  trustees  for  500 
years,  to  secure  payment  of  the  jointure;  with  re- 
mainder to  the  use  of  other  trustees  for  2,000  years^ 
to  raise  portions,  and,  subject  thereto,  to  the  use  of 
all  the  children  of  the  marriage  (except  an  eldest  or 
only  son),  with  an  ultimate  remainder  to  J  A  G  in 
fee.  Power  was  also  given  to  the  wife  to  appoint 
2,O0OA  after  her  decease  in  aid  of  her  posonal 
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estate,  and  to  create  a  term  for  securing  its  payment. 
A  power  of  sale  and  exchange  was  aim  given  to  the 
trustees, ''  during  the  life  of  J  A  G,  with  his  consent,^ 
and  for  twenty-one  years  after  his  decease,  with  the 
consent  of  the  persons  entitled  to  the  rents.  JAG 
died  without  issue.  By  his  will,  he  devised  the 
estates  to  trustees,  upon  trust  for  sale.  The  trustees, 
under  the  power  in  the  settlement,  sold  the  estates, 
but  the  title  was  objected  to: — Held,  that  the  power 
was  confined  by  the  limitations  in  the  settlement, 
and  that  it  was  extinguished;  (hat  there  was  no 
person  who  could  give  any  consent  to  the  sale ;  and 
that  as  the  trusts  of  the  settlement  were  unperformed, 
no  present  power  of  sale  existed  in  any  one.     Ibid. 

A  sum  of  stock  was  settled  upon  H  T  for  life, 
with  remainder  to  M  A  M  for  life;  and  at  the  decease 
of  M  A  M  to  be  paid  or  transferred  unto  all  her 
children,  except  her  eldest  or  only  son,  in  equal 
shares,  at  their  respective  ages  of  twenty-one;  and 
if  there  should  be  only  one  such  child,  and  that  child 
a  son,  living  at  the  death  of  M  A  M,  then  over: — 
Held,  that  the  age  of  twenty-one  was  the  period  at 
which  each  child^  share  vested.  In  re  Theed*t 
Tnuts,  26  Law  J.  Rep.  (h.b.)  Chanc  514;  8  Kay 
&  J.  875. 

Held,  also,  that  a  younger  son  who  attained 
twenty-one,  and  became  an  eldest  son  before  the 
perioa  of  distribution,  was  not  excluded  from  a 
share  in  the  fund.    Ibid. 

A  fond  was  vested  m  the  trustees  of  a  marriage 
settlement,  after  the  death  of  the  husband  and  wife, 
to  pay  the  same  equally  amongst  the  children  of  the 
marriage,  or,  if  dead,  the  issue  of  such  children 
leaving  issue  as  the  husband  should  appoint;  and  in 
default  of  appointment,  to  pay  the  same  equally 
between  all  the  children  of  the  marriage  living  at 
the  decease  of  the  survivor  of  the  husband  and  wife, 
share  and  share  alike ;  but  in  case  any  child  should 
die  in  the  lifetime  of  the  father  and  mother,  leaving 
issue  then  living,  the  share  to  which  such  child 
would  be  entitled  should  go  equally  between  the 
issue  of  such  child  so  dying  at  such  times  as  the 
respective  shares  of  such  child  would,  if  living,  have 
become  payable : — Held,  that  the  children  of  each 
parent  whose  share  foiled  took  the  parent's  share, 
and  that  the  class  to  take  must  be  in  the  same  gene- 
ration, and  that  no  two  genemtions  could  participate. 
Mobineon  v.  Syhee,  26  Law  J.  Rep.  (nj9.)  Chanc. 
782;  23  Beav.  40. 

Held,  also,  that  an  indefinite  execution  of  the 
power  of  appointment  by  the  husband  surviving  was 
void.     Ibid. 

By  a  marriage  settlement,  an  annuity  and  policy 
of  assurance  were  assigned  by  the  husband  to  trus- 
tees, upon  trust  for  himself  and  his  wife  during  their 
lives,  and  then  for  the  benefit  of  the  children  of  the 
marriage,  and  in  defeult  of  children,  to  such  person 
as  the  husband  should  by  deed  or  will  appoint,  and 
in  defeult  of  appointment,  '*  unto  the  executors  or 
administrators  of  the  husband  to  and  for  their  own 
use  and  benefit*': — Held,  that  the  executors  took 
the  property  as  part  of  the  husband's  general  assets. 
Johiuon  V.  South,  27  Law  J.  Rep.  (n.s.)  Chanc. 
305. 

The  husband,  by  his  will,  directed  the  remainder 
of  the  produce  of  his  real  and  personal  estate  to  be 
placed  out  at  interest,  and  the  dividends  and  produce 
thereof  to  be  paid  to  his  wife  during  her  life : — Held, 
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that  die  was  entitM  to  Iwve  al]  tiM  propeHy  <ir  tiM 
tartator,  including  the  reranioiiary  interest  in  the 
annuity,  treated  as  oonYerted  at  the  time  of  the  tes- 
tator^ death.     Ibid. 

By  the  settlement  made  on  the  marriage  of  R  J  M 
with  S  D,  it  was  recited  that  upon  the  treaty  for  the 
said  marriage  P  M  proposed  and  agreed  to  secure, 
in  manner  and  subject  as  thereinafter  expressed,  to 
8  D,  after  the  decease  of  the  survivor  of  them  the 
said  P  M  and  B  J  M,  an  annual  sum  or  yearly 
rent-charge  for  her  jointure,  to  be  iisuing  and  payable 
out  of  the  manors  and  other  hereditaments  therein- 
after chaiged  therewith,  and  of  or  to  which  the  said 
P  M  was  seised  or  entitled  in  fee  simple.  By  the 
operattre  part  of  the  deed  P  M,  in  consideration  of 
the  intended  marriage,  gaTe>  granted,  bargained,  sold 
and  confirmed  unto  S  D  and  her  assigns,  in  case  the 
marriage  should  take  effect,  and  the  should  sunriTe 
P  M  and  R  J  M,  an  annual  sum  or  yearly  rent- 
charge  of  ZOOL,  to  be  charged  and  chargeable  upon 
and  yearly  issuing  and  payable  out  of  all  and  sin- 
gular the  manors  or  reputed  manors,  of  M,  N  and  R, 
and  also  all  that  mansion-house  called  M  in  the 
same  county,  and  also  all  and  singular  the  messuages, 
&C.  in  the  several  parishes  of  R,  &c.,  in  the  county 
of  K,  of  or  to  which  he  the  said  P  M,  or  any  person 
in  trust  for  him,  was  or  were  seised  or  entitled  for  an 
estate  of  inheritance  at  law  or  in  equity;  and  by  the 
aame  deed  P  M  covenanted,  granted  and  agreed 
with  S  D  that  so  often  as  the  annuity  should  be 
unpaid  for  twenty-one  days  she  should  have  power 
to  enter  and  distrain  upon  the  manors,  Aa  chaiged 
therewith;  and  for  ftirther  securing  the  annuity  P  M 
granted,  bargained,  sold,  demised  and  confirmed  to 
trustees  the  manors,  &c.  thereby  chaiged  therewith 
for  a  term  of  100  years.  P  M  and  R  J  M  died, 
leaving  S  D  surviving.  It  was  subsequently  deter- 
mined that  P  M  had  only  a  life  interest  in  the  estates 
charged.  In  a  suit  to  administer  the  estate  of  R  J  M 
a  snull  portion  of  the  estates  charged  which  belonged 
to  R  J  M  in  foe  was  sold,  and  8  D  received  the 
purchase-money  in  part  discharge  of  the  arreais 
of  her  annuity.  Upon  her  claim  against  the  general 
estate  of  P  M  in  respect  of  the  annuity,  it  was  con- 
sidered,  by  BramwMt  ^'  «i<i  WaUon,  £.,  that  there 
Fas  no  covenant  in  the  settlement  on  which  S  D  or 
the  trustees  could  maintain  an  action;  and  accord- 
ingly Wood,  V,0,  held,  that  there  being  no 
coTonant,  8  D  could  have  no  necial  or  separate 
equity  against  the  estate  of  P  M ;  hut  the  Lord 
CfkaneeUor,  considering  that  the  deed  contained  a 
covenant,  revenwd  the  decision,  and  allowed  the 
daiDL  Momiypeimiy  t.  Mcnjfpemi^,  28  Law  J.  Rep. 
(H.8.)  Chanc.  308;  3  De  Oez  &  J.  572  ;  4  Kay  & 
J.  174;  27  Law  J.  Rep.  (h.b.)  Chanc  869. 

On  tiie  marriage  of  J  A  and  8  A  a  sum  of  stock 
was  settled  by  deed,  upon  trust  after  the  death  of 
J  A  and  S  A,and  foilure  of  issue  of  the  marriage,  to 
transfer  the  same  unto,  amongit  and  between  J  F, 
R  F,  W  F  and  E  F  equally;  provided  that  if  either 
of  them,  the  ssid  J  F,  R  F,  W  F  and  E  F,  should 
depart  this  life  without  having  acquired  a  vested 
interest,  leaving  issue,  the  share  of  such  person  so 
dying  diould  go  to  such  issue;  but  in  case  eidier 
of  them  should  die  without  having  lawful  issue,  then 
the  share  of  him,  her  or  them  so  dying  should  belong 
to  the  survivors  or  survivor  of  them.  Tbeie  was  no 
issue  of  the  marriage.    J  F  and  R  F  died  in  the 


IMMm  of  J  A  and  8  A,  leavliig  HMM^  WF 
vired  J  F,  and  died  m  the  lifetime  of  R  F  witfaeut 
issaa  E  F  survived  both  J  A  and  8  A:-— Hdd, 
that  she  was  entitled  by  surviyorsfaip  to  W  F's  shaie 
in  the  fond.  In  ike  mtOter  of  Aet^t  SMemaAy 
28  Law  J.  Rep.  («.b.)  Chanc.  883. 

A  power  in  a  marriage  settienient  to  lease  for 
twenty-one  years  was  held  to  entitle  the  Uuateea  to 
grant  a  lease  for  twenty-one  yeaia,  determinable  at 
the  fiist  seven  or  fourteen  years,  at  the  optioo  of  the 
leasee.  BdiwMrd^  v.  JftOdMifc,  29  Law  J.  Bep^  (ra) 
Chanc.  46;  4  Drew.  606. 

Where  there  is  a  limitatioa  of  real  estate  in  strict 
settlement,  and  a  declaration  of  trust  of  chattele  to 
follow  the  limitatioos  of  the  real  estate  simfjicittr, 
this  is  a  trust  exeeuted,  and  the  cbatteb  will  vest 
absolutely  in  the  first  taker  of  an  estate  of  inherit- 
ance. Lord  Searodale  t.  CWmms  29  Law  J.  Rspw 
(a.B.)  Chanc.  249;  1  Jo.  &  H.  40. 

An  assignment  or  bequest  of  personal  estate  by 
way  of  trust  executed  m  fovour  of  one  or  more 
tenants  for  life,  with  remainder  in  tail,  vests  the 
property  absolutelv  in  the  first  tenant  in  tail  imm 
diately  upon  his  birth,  and  this,  whether  the  limit 
tions  are  direct  or  by  way  ef  referenee  to  the 
limitations  of  real  estate^  which  referenee  roa^  be 
made  by  simply  declaring  that  the  panonalty  la  to 
be  treated  as  heirlooms.    Ibid. 

The  addition  of  the  words  *'  so  for  as  the  rales  of 
law  and  equity  will  permit"  to  the  direction  that 
chattels  shall  follow  the  limitations  of  the  real 
estate,  will  not  haTO  the  efibct  of  altering  this  rnle^ 
or  in  other  words,  will  not  render  the  trust  execu- 
tory instead  of  executed.    Ibid. 

Where  the  trust  is  executory  (that  ii^  where  the 
author  <Mf  the  settlement  has  directed  trusts  to  be 
afterwards  ftamed),  ssaiWg,  the  Court  will  ssncftieB 
the  introduction  of  a  clause  deferring  the  period  of 
Testing  tfll  the  tenant  in  tail  attains  twenty-oBSb 
Ibid. 

The  intioductioa  of  doubtftd  words  as  to  the 
intention  that  the  tenant  in  tail  shall  be  in  posscssian 
before  being  entitled  to  the  chattels  will  not  have 
the  effect  of  suspending  the  vesting.    Ibid. 

By  indenture  of  settlement,  real  estate  was  settled 
m  strict  settlement  to  the  use  of  A  for  life^  with 
remainder  to  trustees  to  preserve  contingent  remai»> 
ders,  with  remainder  to  B,  his  eldest  son«  for  lifo, 
with  remainder  to  trustees  to  preserve  contingent 
vonainders,  with  remainder  to  the  first  and  oldier 
sons  of  B  in  tail,  with  remainder  to  the  other  soos 
of  A  successively,  with  remainders,  snppoKed  by 
interposed  limitationa  to  trustees,  to  their  first  and 
other  sons  in  tail;  and  by  the  same  settlement 
leaseholds  were  assigned  to  Um  trustees,  in  trast  for 
the  person  or  persons  who  for  the  time  being  should, 
by  virtue  of  the  limitstions  therembefore  contained^ 
be  seised  of  or  entitled  to  the  fireeholds;  provided 
that  the  said  leasehold  premises  should  not,  for  the 
effect  or  purpose  of  transmission,  Test  absolutely  in 
any  child  of  any  person  thereby  made  tenant  for  lifo 
of  the  ssid  frediolds  who  should  not  attain  the  age 
of  twenty-one  years;  and  personal  chattels  were  ako 
assigned  to  the  ssme  trustees,  in  trust  for  the  peison 
or  persons  who  for  the  time  being  should,  by  virtue 
of  the  limitations  therein  contained,  be  seised  of  or 
entitled  to  the  actual  freehold  of  the  estates,  so  thst 
the  same  might,  as  for  as  the  rules  of  law  and  other 
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dreumsUuioes  of  the  cum  would  admit,  aiocompttny 
the  said  freehold  estates  as  heirlooms  for  the  benefit 
of  the  person  or  persons  who  for  the  time  being 
shonld,  mider  the  limitations  thereinbefore  expressed, 
be  seised  of  or  entitled  to  the  said  freehold  estates^ 
with  a  deeUmtion  that  the  same  chattels  should  not, 
for  the  efifect  or  purpose  of  transmission,  Test  abso- 
lutely in  any  child  of  any  person  thereby  made 
tenant  for  Ufo  who  should  not  attain  the  age  of 
twenty-one  years;  but  nerertheless  that  the  ehild  for 
the  tmie  being  seised  of  or  entitled  to  the  actual 
freehold  of  the  said  estates  should,  during  his  or  her 
minority,  be  usufructuary  of  the  chattels  for  the 
time  befaig.  A  died  in  1887,  and  B  died  with- 
out issue  in  1856.  The  second  son  of  A  left  two 
sons,  of  whom  the  eldest,  C,  attained  twenty-one 
and  died  in  the  lifetime  of  B,  without  issue,  and 
without  having  barred  the  entail ;  the  younger  son, 
D,  attained  twenty-one^  and  came  into  possession 
on  the  death  of  B : — Held,  that  the  personal  repre- 
sentatiTes  of  C  were  entitled  absolutely  to  the  lease- 
holds, and  that  D  was  entitled  to  the  chattels. 
Ibid. 

Where  under  a  settlement  a  person  takes  a  life 
Interest  in  remainder,  determinable  on  bankruptcy 
or  inaolyency,  the  interest  will  be  forfeited  on  bank- 
ruptcy or  insolvency,  though  it  should  take  place 
before  the  interest  vests  in  possession.  Rt  Mug* 
^tfidgt^t  SettlemaU,  29  Law  J.  Rep.  (ir.B.)  Chano. 
S88;  Johns.  626. 

In  such  a  case  no  technical  meaning  is  attached 
to  the  word  '^  insolvent,"  hut  it  means  simply  a 
person  who  is  incapable  of  paying  his  debts.    Ibid. 

By  the  settlement  made  on  the  marriage  of  J  S 
and  B  G  trustees  were  directed  to  pay  the  income  of 
10,000f.  to  J  S  for  life,  with  remainder  to  E  G  for  life; 
and  after  their  deaUis  to  divide  the  capital  between 
the  child  and  children  of  the  marriage,  his  or  their 
executors,  administrators  or  assigns;  the  shares  of 
infent  sons  at  the  death  of  J  S  and  E  G  to  be  paid 
at  twenty-one;  and  the  shares  of  infent  daughters  at 
that  period  to  be  paid  at  twenty-one  or  marriage; 
with  power,  after  the  death  of  J  8  and  E  G,  to  apply 
the  income  of  the  shares  of  infent  children  for  their 
maintenance;  and  if  there  should  be  no  child,  or, 
being  such  children,  all  of  them  should  die  bcrfbre 
they  became  entitled,  over.  Two  children  of  the 
marriage  died  infents,  in  the  lifetime  of  their  parents. 
Four  children  survived  both  parents,  and  attained 
twenty-one: — ^Held,  that  all  the  six  children  took 
vested  shares  in  the  frind.  Jopp  v.  TFood^  29  Law 
J.  Rep.  (n.s.)  Chanc.  406;  28  fieav.  53. 

A  power  in  a  marriage  settlement,  in  the  event  of 
there  being  issue  of  the  marriage,  to  raise  a  sum  of 
money  for  putting  or  placing  such  issue  to  any  pro- 
fession, trade  or  business,  or  for  their  advancement 
in  life,  authorises  the  rairing  of  a  marriage  portion 
for  a  daughter.  Lh^fd  v.  OodDer,  29  Law  J.  Rep. 
0r.fl.)  Chanc  518;  27  Beav.  645. 

In  the  event  of  there  being  no  issue  of  a  marriage 
the  settled  ftind  was  given  to  the  wife,  if  she  should 
survhre  her  husband,  for  her  absolute  use;  but  if  she 
should  die  in  his  lifetime,  then  to  such  persons  as 
she  should  appoint,  and  in  defeult  of  appointment 
to  the  persons  who  would  then  be  entitled  to  the 
personid  estate  of  the  wife,  in  case  she  had  survived 
her  husband,  and  had  died  possessed  of  the  same 
mtestate:-— Held,  that  the  next-of-kin  of  the  wife  at 


the  death  of  the  husband  were  entitled  to  the  fiind. 
Binder  t.  Pmder,  29  Law  J.  Rep.  (h.s.)  Chanc. 
527;  28  Beav.  44. 

W  L  by  a  settlement  assigned  divers  leasehold 
premiNs  to  trustees,  that  they  might  after  his  death, 
until  his  eldest  son  T  should  attain  twenty-one,  pay 
the  rents,  &c.  to  his,  the  settloi^s,  widow,  for  the 
maintenance  and  education  of  herself  and  their  chil- 
dren; and  when  T  should  attain  twenty-one,  the 
trustees  were  to  assign  the  leasehold  premises  to  him, 
but  so  that  the  wish  and  desire  of  W  L,  thereby 
expressed,  that  his  other  children  might  be  allowed- 
by  T  to  participate  with  him  in  the  nunc,  should  be 
particulairly  observed  and  attended  to  by  T:— >Held, 
that  the  younger  children  were  entitled  to  participate 
in  the  leasehold  premiaesy  and  that  T,  who  had 
obtained  an  assignment  of  the  premises,  was  a  trustee 
for  himself  and  the  other  children  of  W  L,  and 
that  they  were  entitled  as  tenants  in  common. 
Liddard  y.  Liddard,  29  Law  J.  Rep.  (ir.8.)  Chane. 
619;  28  Beav.  266. 

By  a  marriage  settlement  in  1802,  two  several 
sums  of  1,0001.  were  to  be  paid  by  A,  the  fether  of 
the  intended  wife,  to  trustees  for  the  husband  and 
wife  and  their  <^dren.  One  of  these  sums  was 
payable  immediately,  and  the  other  on  the  death  of 
A.  In  1806  and  1810  respectively  A  advanced  two 
sums  of  1,0002.  each  to  the  husband,  who  signed  a 
receipt  for  the  same  on  the  hack  of  the  settlement. 
In  1817,  shortly  before  the  death  of  A,  he  settled 
5,0002.  on  his  dauehter  and  her  husband  and  issue 
on  trusts  almost  identical  with  those  of  the  settle- 
ment of  1802,  and  contemporaneously  he  made  his 
will,  wherein  he  stated,  **  Whereas  I  have  advanced 
to  my  two  sons,  and  to  my  daughter  Jane  and  her 
husband,  in  money,  stock  and  by  other  means  in 
value  to  a  consideiable  amount :  now,  to  prevent  any 
question  whether  such  advancements  were  meant 
and  intended  as  loans  or  gifts,  I  hereby  declare 
they  were  gifts,  and  not  loans;  and  it  is  my  will  and 
intention  SiaX,  as  well  what  I  have  already  given  as 
what  I  give  by  this  my  will  to  my  said  sons,  and  to 
my  daughters  Jane  and  Elinbeth,  they  shall  receive 
and  take  in  fiill  satis&ction  and  discharge  of  all 
daims  and  demands  upon  me  in  any  right  or  man- 
ner whatsoever."  Eleven  years  after  tiie  death  of 
the  daughter  Jane  and  her  husband,  the  plaintifl^ 
who  had  married  one  of  their  children,  filed  his  bill 
against  the  representative  of  the  surviving  trustee 
of  the  settlement  of  1802,  claiming  his  wife's  share 
in  the  two  several  sums  of  1,000/.  under  that  settle^ 
ment:~Held,  dismisBing  the  bill  with  costs,  that 
though  the  trustees  might  have  had  no  direct  defence 
against  the  claim,  yet  tha^  having  regard  to  the 
provision  in  A's  will,  and  inasmuch  as  his  estate 
would  be  ultimately  liable,  such  claim  was  circuit- 
ously  barred.  Daiiii  v.  CAom&erJ^  7  De  Gex,  M« 
&  G.  386. 

By  a  post-nuptial  settlement,  a  wife  settled  savings 
of  her  separate  estate  upon  trusts  for  herself  and 
her  husband  successively  for  lifei,  with  remainder  to 
their  two  sons,  with  a  proviso  that  in  the  event  of  the 
death  of  dther  under  twenty-five  without  issue  his 
share  ediould  go  to  the  survivor.  There  was  also  a 
proviso  that  the  husband  or  wife  should  be  at  liberty 
to  add  any  part  of  the  dividends  to  the  sum  invested, 
and  that  the  sum  to  be  so  added  should  be  subject 
to  the  like  trusts  as  the  origmal  fund.    The  wife 
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inYeited  in  tlM  iuudm  of  the  trurteet,  bat  without 
communicating  the  hd  to  them,  various  sumi^ 
ariaing  partly  from  accumulationa  of  the  divi- 
dend!, and  partly  from  ftmdi  derived  from  other 
foorces;  and  after  the  death  of  the  husband  and  of 
both  of  the  sons  without  issue,  the  executor  of  the 
survivor  of  the  sons  instituted  a  suit  to  have  the  trusts 
of  the  settlement  executed : — Held,  that  it  was  not 
a  sufficient  defence  on  the  pert  of  the  settlor  as  to 
the  additions  to  the  fund  that  she  had  invested  them 
under  a  misapprehension  as  to  the  effect  of  the 
settlement;  and  held,  that  all  the  additions  were 
subject  to  the  trusts  of  it;  and  there  not  appearing 
sufficient  probability  of  establishing  in  a  cross-suit  a 
case  of  mistake^  the  Court  refused  to  give  an  oppor- 
tunity to  institute  such  a  suit.  Muggendgt  v. 
StcaUmif  1  De  Gez,  F.&  J.  107- 

Where  the  calls  on  new  shares  allotted  to  trustees 
of  a  marriage  settlement  in  respect  of  origmal  railway 
sharss  held  by  them  upon  the  trusts  of  the  settle* 
ment  had  been  paid  out  of  the  wife's  separate 
mcome, — ^Held,  that  stock  purchased  with  the  pro- 
eeeds  of  the  sale  of  such  new  shares  was  subject  to 
the  trusts  of  the  settlement  as  cofjncs,  and  that  the 
wife  had  a  lien  for  the  amount  so  paid  for  calls  by 
analogy  to  the  case  of  tenant  for  life  advancing 
money  for  fines  payable  on  renewal  of  leaseholds. 
Rowley  v.  Unwm,  2  Kaj  Sl  J.  138. 

A  settlement  on  mamage  of  real  estate  upon  trust 
for  the  intended  wife  for  life,  remainder  to  the 
husband  for  life,  and  after  the  death  of  the  survivor 
**  in  trust  for  and  to  be  released  and  conveyed  unto" 
the  children  as  the  parents  or  the  survivor  should 
appoint;  in  default,  **  in  trust  for  and  to  be  released 
and  conveyed  unto^  the  children  as  tenants  in 
common  in  tail;  and  in  default  of  issue,  if  the  wife 
should  survive  the  husband,  **  in  trust  for  and  to  be 
released  and  conveyed  unto"  the  wife,  **  her  heirs 
and  assigns  for  ever."  By  the  same  deed  personal 
property  was  assigned  to  the  same  trustees,  upon 
trust  to  pay  the  income  and  principal  *'to  such  per- 
son and  persons,  for  such  uses,  ends,  intents  and 
purposes,  and  in  such  manner  and  form,  and  subject 
to  the  same  poweis,  provisoes,  contingencies,  declara- 
tions and  agreements,  as  were  thereinafter  expressed 
concerning  the  payment  by  the  trustees  of  the  rents 
and  profits  of  the  said  real  estate  thereby  conveyed, 
and  concerning  their  release  and  conveyance  of  the 
same,  or  as  near  thereto  as  circumstances  and  the 
nature  of  the  case  would  admit": — Held,  that  this 
trust  of  the  personalty  was  not  rendered  executory 
by  reference  to  the  direction  to  release  and  convey 
the  real  estate,  such  direction  being  merely  super- 
added to  a  distinct  declaration  of  trust  of  such  real 
estate.    Doncatter  v.  Doneoiter,  3  Kay  &.  J.  26. 

This  construction  was  not  idtered  by  a  proviso 
immediately  following  the  limitation  of  .the  personal 
estate,  that  the  ultimate  limitation  in  &your  of  the 
heirs  of  thevrife  should,  with  respect  to  the  personal 
estate,  be  construed  to  be  for  next-of-kin;  the  mean- 
ing  of  such  proviso  being  only  that  if  by  the  failure 
of  the  preceding  limitations  the  real  estate  should  at 
any  time  become  vested  in  possession  in  the  heirs  of 
the  wiftB,  the  personalty,  which  was  settled  upon 
corresponding  trusts,  should  belong  to  her  nextrof- 
kin.     Ibid. 

There  was  only  one  child  of  the  marriage,  who 
died  an  in&nt  in  the  lifetime  of  his  fether*    On  the 


MbaeqiMDt  death  of  the  fhtbitr-HeM,  UmI  smIi 
child  took  an  absolute  intetest  k  the  penonalty,  sub- 
ject to  open  and  let  in  other  children,  if  any.    IbiiL 

Part  of  the  personal  property  conskted  of  a  share 
of  real  estate  under  a  wiU,  by  which  it  had  been 
devised  in  trust  for  sale;  and  the  settlement  con- 
tained a  power  for  the  trustees,  with  the  consent  of 
the  husband  an^  wife,  and  with  the  ccNicairence  of 
the  persons  entitled  to  the  other  shares  of  this  pro- 
perty, to  elect  to  take  it  as  real  estate  and  to  hold 
It  upon  the  trusts  of  the  other  real  estate  contained 
in  the  settlement:— Held,  that  this  power  did  not 
alter  the  construction  of  the  limitationa  of  the  per* 
sonal  estate;  but  that  when  the  settled  personal 
estate  became  the  absolute  property  of  the  child*  the 
power  could  no  longer  be  exercised.    Ibid. 

In  a  settlement  the  expreision  **  in  case  she  (the 
wife)  had  died  intestate  and  unmarried,  held  eqoivaf- 
lent  to  "  in  case  she  had  died  intestate  and  a  widow.** 
In  re  8aundert*$  Truet,  3  Kay  &  J.  152. 

Accordingly,  under  a  limitation  at  the  wife's  death 
to  the  persons  who  in  the  event  above  mentioned 
would  have  been  entitled  to  her  ^isonal  estates- 
Held,  her  first  husband  having  died  without  iisne^ 
that  her  children  by  a  second  husband  who  survived 
her  were  the  persons  designated.    Ibid. 

Dictum  on  this  subject  in  SmiUk  v.  SmUh,  1 2  ^n* 
326,  327.  disapproved.    Ibid. 

By  a  marriage  settlement  a  fund  belonging  to  the 
wife  was  assigned  to  trustees  for  her  separate  use  for 
life,  remainder  to  the  children  of  the  marriage^  with 
power  of  appointment,  and  in  defeult  to  hi  nex^ 
of- kin.  On  her  death  without  issue  and  intestate, 
not  having  exereised  the  power  of  appointment,  it 
appearing  that  she  was  illegitimate,  the  husband 
was  held  entitled  to  the  fimd  in  his  marital  righi,  aa 
all  the  trusts  of  the  settlement  which  intercepted  the 
marital  right  had  feiled.    Anon.,  1  Giff.  392. 

Settlement  by  husband  of  all  his  penonal  estate 
to  which  he  was  then  or  might  thereafter  become 
entitled  in  trust  for  himself  for  life,  with  remainder 
absolutely  to  his  wife, — Held,  not  to  comprise  his 
interest  in  a  fund  bequeathed  to  him  for  life»  with 
remainder  to  his  children.  SUAubyn^.ffnmpkrejftf 
22  Beav.  175. 

Bonuses  on  a  policy  held  to  be  subject  to  the 
trusts  of  a  marriage  settlement.  CfiUjf  v.  Bwrleiff 
22  Beav.  619. 

Upon  the  construction  of  a  settlement,  it  was  held 
that  a  policy  effected  in  the  names  of  trustees  was 
itself  settled ;  but  that  under  the  covenant  of  the 
husband  and  the  rules  of  the  company,  the  husband 
was  entitled  to  an  option  to  have  any  bonus  applied 
in  reduction  of  premiums.  Bonuses  having  been 
declared,  the  husband  continued  to  pay  the  full 
premiums ;  and  it  was  held  on  his  death,  that  the 
bonuses  were  accretions  to  the  trust,  and  did  not 
belong  to  his  executors    Jbid. 

On  the  marriage  of  a  female  infent,  a  settlement 
of  her  personal  estate  was  executed,  giving  an  inter- 
est to  the  issue  in  the  event  of  the  husband  surviv- 
ing his  wife,  but  none  in  the  contrary  event: — ^Held, 
that  the  issue  could  not,  in  the  latter  event,  take  by 
implication  or  construction.  Held,  also,  that  the 
husband  had  not  by  the  settlement  reduced  the 
fund  into  possession.  Pringle  v.  PrimgU,  22  Beav. 
631. 

By  a  marriage  settlement  a  fund  waa  settled,  after 
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the  death  of  the  BurriYor  of  the  husband  and  wifb  in 
trust  for  the  '*  childien  then  liying,**  to  be  paid  at 
twenty-one;  and  in  ease  the  parents  should  die 
**  without  leaving  any  lawful  issue,**  then  as  the 
husband  should  appoint;  and  in  de&ult,  ''in  case 
there  should  be  no  child  or  children,  as  aforesaid," 
over.  Children  attained  twenty-one ;  but  they  aJl 
died  in  the  lifetime  of  their  parents,  leaving  issue 
who  survived  the  parents:  —  Held,  that  the  gift 
over  took  efiect  In  re  ffeath'g  SetUment^  23  Beav* 
193. 

'  The  settlor  conveyed  real  estates  to  trustees  in 
fee  to  the  use  of  A,  B,  C  and  five  others  successively 
for  Hie,  and  afterwards  upon  trust  to  convey  to  all 
and  every  tlie  sons  and  daughters  of  the  eight  tenants 
for  life  **  who  diould  be  then  living,  and  the  heiis 
male  and  female  of  his,  her  and  their  body  and 
bodies  respectively  in  a  course  of  entail**;  the  sons 
and  daughters  of  A  and  their  hein  to  take  before  all 
the  other  persons  named,  and  the  sons  and  daugh* 
lers  of  B  and  their  heirs  to  take  next  after  the  sons 
and  dangihters  of  A  and  their  heirs  (and  similar  as  to 
the  five  others  in  succession) ;  and  the  sons  of  all 
and  every  the  person  last  above  named,  and  the 
heirs,  &c.,  to  take  before  the  daughters  and  their 
heirs: — Held,  that  the  daughters  of  A  took  in  priority 
of  the  sons  of  B.  Randdl  v.  Danid,  24  Beav. 
193. 

An  estate  with  **  the  mines  and  minerals*'  waa 
settled,  and  power  was  given  to  the  trustees  to 
demise  the  hereditaments  and  the  coal  and  minerals, 
Ac,  but  so  as  the  lessees  should  not  be  "dispunish- 
itble  for  waste*': — Held,  that  the  last  clause  was 
repugnant,  and  that  the  trustees  might  demise  mines 
both  opened  and  unopened  at  the  date  of  the  settle- 
ment. Held,  also,  that  the  royalty  reserved  by  the 
lease  was  in  the  nature  of  rent  and  was  payable  to 
the  tenant  for  life,  and  did  not  form  eorpuB.  Dalfg 
v.  BecheU,  24  Beav.  114. 

•  Under  a  trust  for  A  for  life,  "  and  after  her  de- 
cease to  be  divided  equally  between  her  younger 
children,** — Held,  first,  that  the  children  took  vested 
interests  at  their  births;  and,  secondly,  that  the  char 
racter  of  younger  child  was  to  be  dettrmined  at  the 
period  of  vesting,  and  not  that  of  distribution. 
AdaoM  v.  Bobcais,  25  Beav.  658. 
-  Distinction  in  regard  to  vesting  between  a  direc- 
tion **  to  divide  amongst  a  class**  at  once,  and  such 
H  direction  after  a  tenancy  for  life.    Ibid. 

Beek  v.  Bwm,  7  Beav.  492,  doubted.    Ibid. 

By  a  marriage  settlement  a  rentcharge  out  of  the 
husbandlB  property  was  to  become  payable  to  his 
wife  if  he  mortg^Eiged  it  or  became  bankrupt  He 
mortgaged  it,  and  afterwards  became  bankrupt:— 
Held,  that  a  valid  rentchaige  having  arisen  upon  the 
mortgage,  it  was  not  avoided  by  a  subsequent  bank- 
ruptcy.   Brooke  v.  Peorwm,  27  Beav.  181. 

A  fund  was  settled  on  trust  for  the  wife  for  life, 
and  in  case  she  riiould  leave  any  issue  living  at  her 
death  for  the  husband  for  life ;  and  after  his  decease, 
upon  tmat,  to  divide  it  amongst  the  children  of  the 
marriage  **'  that  should  be  then  living  on  their  respec- 
tively attaining  the  age  of  twenty- one  years**;  and 
in  case  there  should  he  no  child  or  of  their  all  dying 
In  the  wife*8  lifetime,  to  pay  the  fond  to  such  person 
as  the  wife  should  by  will  appoint;  and  in  default,  to 
the  ekecutors  or  administrators  of  the  husband  and 
irife,  or  the  survivor  of  them ;  and  in  case  the  wife 


should  survive  her  husband  without  leAVing  issue 
then  living,  to  pay  the  ftmd  to  the  wife.  The  wife 
died  leaving  children  who  had  attained  twenty-one, 
and  the  husband  was  still  living: — Held,  that  the 
limitation  to  the  children  remained  contingent  until 
the  death  of  their  fether.  In  re  WoUadon*g  Set-' 
iUment,  27  Beav.  642. 

Money  was  settled  upon  trust,  after  the  death  of 
the  survivor  of  the  parents,  to  pay,  &c  unto  all  the 
sons  and  daughters,  and  the  children  of  such  as  should 
be  dead  leaving  issue  (the  children  to  take  the  share 
of  their  parents),  with  a  gift  over  if  there  should  be 
no  child  of  the  marriage,  or,  being  such,  all  sons 
should  die  under  twentv-one,  and  the  .daughters 
under  twenty-one  or  marnage: — Held,  that  the  idiares 
vested  in  the  children  on  their  births,  and  that  the 
representatives  of  those  who  died  unmarried,  in 
their  infancy  and  in  the  life  of  the  parents,  took 
a  share.    JRe  Mmor*e  Truete,  28  Beav.  50. 

By  a  maniage  settlement  personal  estate  of  the 
wife  was  settl^  in  trust  for  the  husband  and  wife 
for  their  respective  lives,  and  afterwards  for  the  chil- 
dren of  the  marriage;  and  in  defeult,  for  the  wife  if 
she  survived  her  husband ;  but  if  she  pre-deceased 
him,  then  (subject  to  his  life  interest)  for  such  per* 
sons  as  at  the  decease  of  the  wife  would  under  the 
statute  have  been  entitled  to  her  personal  estate  as 
her  next-of-kin  in  ease  she  had  survived  her  hus- 
band and  had  afterwards  died  intestate.  The  husband 
survived  the  wife: — Held,  that  her  next-of-kin  ascer- 
tained at  her  husband^  death  were  entitled.  Chal- 
men  v.  NortJi,  28  Beav.  175. 

The  ultimate  limitation  in  a  marriage  settlement 
WHS  **  for  the  nextrof-kin  of  the  wife  as  if  she  had  not 
been  married,  and  not  including  the  husbands  of 
both  or  either  of  her  Msters**:— Held,  that  the  sisters 
who  were  her  next-of-kin  took  as  joint  tenants. 
Lucas  V.  Brandreih  (No.  2),  28  Beav.  274. 

By  a  marriage  settlement  real  estates  were  con- 
veyed to  trustees  "and  their  heirs,"  upon  trusts  for 
the  parents  for  life,  and  afterwards  for  the  children; 
and  in  defeult,  as  the  wife  should  appoint;  and  in 
default,  for  her  next-of-kin.  The  gift  to  the  next- 
ofkin  contained  no  words  of  inheritance: — ^Held, 
that  they  took  for  life  only.    Ibid. 

(C)  COTBNAirT  TO  SbTTLI. 

A  marriage  settlement  contained  a  covenant  by 
the  husband  that  all  and  every  the  estate  and  effects, 
of  what  nature  or  kind  soever,  whether  real  or  per- 
sonal, to  which  the  wife  should  at  any  time  during 
the  intended  coverture  become  seised,  "possessed 
of,**  or  entitled  unto,  should  be  accounted,  reckoned 
and  taken  as  a  separate  and  distinct  estate  of  and 
from  the  estate  of  the  husband,  and  be  in  no  ways 
liable  or  subject  to  his  debts,  contracts  or  engage- 
ments ;  but  that  the  same  and  every  part  thereof 
should  be  conveyed,  settled  and  assured,  upon  the 
trusts  before  declared  of  and  concerning  the  same: 
— Held,  that  the  wife's  interest  in  a  leasehold  house, 
to  which  she  was  actually  entitled  at  the  time  of  the 
marriage,  and  her  interest  in  personal  property  to 
which  she  was  then  entitled,  but  of  which  she  waa 
not  then  in  the  actual  possession,  were  not  within  the 
operation  of  the  covenant ;  and,  also,  that  there  were 
three  senses  in  which  the  word  ** possessed"  might 
be  used.  In  this  case  it  meant  **  having  a  right  to 
the  hnmediate  possession** — ^^  having  an  interest  in 
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poaenioiL"    WiUm  t.  Obfoiis  25  Law  J.  Bep, 

(h.8.)  Chanc.  850;  8  Drew.  617. 

By  a  mftrmge  aetUement  it  was  declared  and 
agreed  between  the  partiet,  and  the  husband  cove- 
nanted with  the  traiteesi  that  in  case  the  wife,  or 
the  husband  in  her  right,  should  at  any  time  during 
his  life  become  possessed  of,  interested  in,  or  entitled 
to,  any  personal  estate,  monies,  effects  or  other  pro- 
perty, in  poMBSsion,  rerersiony  remainder  or  expec* 
tancy,  by  gift,  bequest,  or  under  the  Statute  of 
Distributioiiii,  the  husband  and  wife  would,  within 
six  months^  transfer,  assure^  assign  and  make  over  all 
■uch  property  to  the  trustees  upon  the  trusts  of  the 
settlement.  Subsequently  to  the  marriage,  the  fether 
of  the  wife,  by  bis  will.  Tested  a  sum  of  5,000iL  in 
trustees  to  hold  the  same  upon  such  trusts  as  the 
wife  should  by  deed  or  will  appoint;  and  in  defeult 
of  such  appointment,  to  pay  the  dividends  and  in- 
terest of  the  said  sum  of  5,000£.  to  the  wife  for  her 
separate  use,  and  after  her  death  upon  trust  for  her 
executon  or  administrators :— Held,  that  the  cove- 
nant in  the  settlement  did  not  affect  or  control  the 
general  power  of  appointment  given  to  the  wife  over 
the  5,0002.  by  her  fether's  will ;  and  that  it  did  not 
afiect  her  life  interest  to  her  separate  use,  but  that 
it  did  afiect  the  reversionary  interest  so  fiir  as  her 
husband,  in  the  event  of  his  surviving  his  wife,  would 
be  entitled  to  the  property  in  her  right,  or  as  her 
executor  or  administrator.  Town$kend  v.  ffarrowhy^ 
27  Law  J,  Rep.  (x.8.)  Chanc.  553. 

A  fether,  on  the  marriage  of  his  son,  covenanted 
with  trustees  to  bequeath  one  fbll  fourth  part  of  all 
his  real  and  personal  estate,  after  payment  of  his 
debts,  to  the  trustees  of  the  marriage  settlement, 
who  were  to  sell  and  convert  the  same  into  money 
and  stand  possessed  of  the  proceeds  upon  the  trusts 
of  the  settlement.  After  the  fether^s  death,  in  a  suit 
to  administer  his  estate,  it  was  held,  that  the  cove- 
nant meant  a  fourth  in  value  and  not  a  fourth  in 
specie.  Beil  v.  Clarke,  27  Law  J.  Rep.  (H.8.) 
Chanc.  674;  25  Beav.  437. 

By  a  marriage  settlement,  the  husband  and  wife 
covenanted  to  settle  any  property  to  which  the  wife 
should  become  entitled  during  the  coverture.  The 
wife  was  at  the  time  of  the  marriage  entitled  in 
revernon  to  certain  real  estates,  which  came  into 
possession  during  the  marriage;  and  she  was  also  at 
that  time  absolutely  entitled  to  a  sum  of  stock  then 
standing  in  the  names  of  trustees: — Held,  that 
the  real  estates  came  within  the  covenant  in  ■  the 
settlement,  but  not  the  personalty.  Art^err,  KdLy^ 
29  Law  J.  Rep.  (ic.8.)  Chanc  911 ;  1  Dr.  & 
8m.  300. 

By  an  ante-nuptial  settlement  the  intended  husband 
and  wife  covenanted  with  the  trustees  that  if  the 
intended  husband  and  wife,  or  either  of  them,  in  her 
right,  should  at  any  time  during  the  coverture  "  be 
or  become  entitled'*  to  any  personal  property  of  the 
value  of  100/.  or  upwards,  the  same  should  be  set- 
tled. At  the  time  of  executing  the  settlement  the 
wife  WAS  interested  in  a  legacy  which  had  been 
bequeathed  in  trust  for  all  the  daughters  of  her 
fether,  living  at  the  time  of  his  death,  who  shall 
attain  twenty-one  or  marry,  in  equal  shares.  The 
marriage  was  solemnised,  and  the  wife's  fether  sur- 
▼ived  her  husband: — Held,  first,  that  the  interest  of 
the  wife  in  the  legacy  during  the  coverture  was  con- 
tingent; and,  secondly,  that  it  was  not  within  the 


covenant  In  the  settlement.  Atek&iejfy*  IhtMcmUn, 
2  Kay  &  J.  166. 

A  covenant  by  a  husband  in  marriage  artides  to 
join  his  wife  in  assuring  to  the  trustees  all  property, 
real  or  perMual,  to  which  the  wife  should  beeoraa 
entitled  or  interested  in  during  the  marriagip,— 
Held,  not  to  bring  within  the  settlement  a  legacy 
subsequently  given  to  the  wife  to  be  at  her  own 
disposal  and  control,  and  not  to  be  subject  to  thw 
JVM  mariU,  or  liable  to  be  aflbcted  by  his  debts  or 
deeds.    Chrty  t.  Stuart,  2  Oiff.  898. 

By  a  post-nuptial  settlement  a  husband  and  wife 
covenanted  with  trustees  to  settle  all  the  piopssty 
which  the  wife  might  become  entitled  to  during  tm 
ooverture  on  thenuelyes  for  life,  with  remainder  to 
their  children.  During  the  oorerture  part  of  such 
property  was  allowed  by  the  husband  to  be  paid  over 
to  the  trustees ;  the  other  part  was  not  reduced  into 
possession  at  the  husbaad^s  death  :—>Held,  that 
originally  the  settlement  was  binding  on  either 
party;  secondly,  that  the  part  peld  over  had  been 
effectually  made  subject  to  the  trusts  by  the  hus- 
band; and,  thirdly,  that  the  wife,  leftising  after  the 
death  of  her  husband  to  perform  her  covenant,  was 
not  entitled  to  a  life  interest  in  the  portion  settled 
which  was  applicable  to  recoup  the  children.  Ander* 
mm  T.  AiboU,  28  Beav.  457. 

In  a  settlement  of  personal  property  the  partiei 
covenanted  to  settle  all  future-acquired  property 
upon  the  same  trusts,  dec.,  and  subject  to  the  ssma 
powers,  &c.,  or  as  near  thereto  as  the  nature  and 
tenure  of  the  property  would  admit  of: — Held,  that 
this  authorized  the  insertion  of  a  power  to  grant 
mining  leases  in  the  settlement  d  subsequently- 
acquired  freeholds,  the  prior  owner  having  granted 
such  leases,  though  the  mines  had  neyer  been  effise- 
tually  worked  under  them.  ScoU  y.  Stewart,  27 
Beav.  367. 

A  settlement  of  personal  estate  contained  a  power 
to  alter  and  Tary,  and  a  covenant  to  settle  ftiture- 
acquired  real  and  personal  estate  on  similSr  trusts ; 
^-Ueld,  that  a  power  of  sale  might  be  introduced 
into  a  settlement  of  subsequently-acquired  real 
estate.    JSUon  t.  Elton  (No.  2),  27  Bear.  634. 

(D)  Bt  thb  Court  or  Cbasomby, 

A  female  ward  of  Court  married  a  fortnight  after 
attaining  twenty-one.  Upon  a  joint  petition  of  her- 
self and  her  husband,  askmg  for  payment  of  a  fund 
in  court,  part  of  her  fortune,  to  her  husband,  the 
Court  refiued  to  examine  the  lady,  who  ofiisreid  to 
attend  for  that  purpose,  and  it  also  refosed  to  aoceda 
to  the  prayer  of  (he  petition,  but  made  an  order 
directing  the  dividends  of  the  flmd  to  be  paid  to  the 
husband  during  the  joint  lives  of  himself  and  his 
wife^  without  prejudice  to  any  question.  The  order 
of  the  Court  was  made  precisely  on  the  same  foot* 
ing  as  if  the  lady  had  been  examined  in  court,  and 
had  expressed  in  the  strongest  manner  her  desire  that 
not  any  part  of  the  ftmd  should  be  settled.  Biddies 
V.  /ocfeiofi,  28  Law  J.  Rep.  (v.s.)  Chanc.  40, 290; 
8  De  Gex  &  J.  544;  26  Beav.  282. 

(E)  Portions. 

By  a  voluntary  settlement  a  fether  covenanted 
with  trustees  that  his  heirs,  executors  or  admini^ 
trators  should,  within  six  calendar  months  after  his 
death,  pay  to  them  10,0002.  if  he  should  die  in  the 
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lifetime  of  his  only  daughter,  C  H  T,  who  was  then 
an  infimt  and  unmarried;  and  he  charged  his  real 
estates  with  the  same.  The  trusts  were  declared  to 
be  for  inTCStment  and  payment  of  the  interest  to 
C  H  T  for  life,  with  ulterior  trusts  for  her  children; 
if  none  attained  twentyone,  to  hold  the  money  as 
part  of  the  settlor's  personal  estate.  The  settlor 
borrowed  money  on  mortgage  of  his  real  estates,  and 
out  of  the  money  paid  the  trustees  of  the  settlement 
the  10,0001.,  and  they  executed  a  release.  The 
trustees  lent  part  of  the  10,000A  to  the  settlor  on  a 
mort^g^sge  of  his  real  estate;  the  remainder  they  lent 
upon  mortgage  to  other  persons.  The  settlor,  by 
his  wiUy  gave  his  personal  estate  to  his  wife,  and  his 
real  estate  to  trustees  in  trust  for  his  wife  for  life, 
with  successive  life  estates  to  other  persons,  and  an 
ultimate  remainder  over.  He  died  leaving  his  wife 
and  daughter  surviving,  and  the  latter  died  an  infunt 
and  without  having  been  married  :^-Held,  affirm- 
ing a  decision  of  one  of  the  Vice  Chancellors,  that 
the  whole  lO.OOOiL  was  personal  estate.  Tucier  v. 
Z<fverid(fe,  27  Law  J.Bep.  (ha)  Chanc.  731;  2  De 
Gex  &  J.  650. 

Tenants  for  life  of  a  fund  settled  on  their  mar- 
riage had  a  power  to  appoint  the  same  among  the 
children  of  the  marriage.  Upon  the  marriage  of  a 
daughter,  one  of  the  children  of  the  marriage,  under 
age,  a  deed  was  executed  by  the  tenants  for  life,  by 
which  the  reversion  in  2,000A,  part  of  the  fund,  was 
.assigned  by  the  tenants  for  life  to  trustees  to  pay 
the  income  to  the  intended  husband  for  life,  with 
remainder  to  the  wife  for  life,  with  remainder  to  the 
children  of  the  marriage: — Held,  to  be  a  valid 
appointment  to  the  daughter,  and  that  the  settle- 
ment was  a  good  declamtion  of  trust  by  the  intended 
husband  of  tiie  fortune  of  his  wife,  though  an  infimt 
PUsroy  V.  <&«  2>iJv  of  Bichmmd^  28  Law  J.  Rep. 
'{n,%)  Chanc.  752  ;  27  Beav.  190. 

A  second  son  becoming  the  eldest  son  In  the  life- 
time of  his  fether,  who  was  tenant  for  life,  with 
remainder,  subject  to  trusts  for  younger  chlldrenls 
portions,. in  strict  settlement,  was  prevented  from 
taking  an  interest  in  the  bulk  of  the  estate  .by  reason 
of  a  disentailing  deed  executed  by  his  fiither  and 
elder  brother : — Held,  that  he  was  entitled  to  a  share 
of  the  portions  provided  for  younger  children,  not- 
withstanding a  proviso  for  accruer  in  the  event  of 
a  younger  son  becoming  an  eldest  son;  the  Court 
being  of  opinion  that,  in  being  excluded  by  the  dis- 
entailing deed,  he  was  in  effect  excluded  by  the 
settlement,  of  which  the  disentailing  deed  was  neces- 
sarily an  incident,  and  the  intention  was  clear  to 
exclude  none  from  the  portions  who  were  excluded 
1^  the  settlement  from  taking  the  bulk  of  the  estate. 
Peacock  v.  Pare$  (2  Keen,  689)  observed  upon. 
It  is  in  conflict  with  Spencer  v.  Spencer  (8  Sim.  87), 
and  not  to  be  followed  as  an  authority.  Macfmbriy 
v.  Jone$^  2  Eoiy  &  J.  684. 

Where  marriage  articles  directed,  if  there  were  but 
one  younger  child  of  the  marriage8,000l.,to  be  raised 
for  portions;  if  two  12,000^;  and  if  three  or  more, 
15,000^ :  and  there  were  three  younger  children  of 
the  marriage,  of  whom  two  died  infants : — Held,  that 
the  trust  to  raise  15,000A  had  arisen  in  fevour  of 
the  surviving  younger  child*  Eemsumg  v.  QriJjUk, 
2  Giff.  403. 

A  B,  on  his  marriage,  settled  real  estates  on  him- 
self for  life,  then  to  trustees  for  a  term  to  raise 


portions  for  his  younger  childreii,  and  subject  thereto 
to  his  first  and  other  sons  in  tail.  The  portions 
were  to  vest  in  sons  at  twenty-one,  but  to  be  payable 
after  the  decease  of  husband  and  wife.  George, 
the  second  son,  attained  twenty-one ;  after  which 
William,  the  eldest  son,  having  barred  the  entail, 
died  without  issue,  and  subsequently  the  portions 
became  payable : — Held,  that  George,  though  the 
eldest  at  the  period  of  distribution,  was  entitled  to  a 
,  share  of  portions  for  younger  children.  AdcOM  y. 
Beck,  25  Beav.  648. 

An  estate  was  chaiiged  with  portions  for  younger 
children  "  to  be  raised  and  levied"  after  the  decease 
of  the  tenant  for  life,  ''and  to  be  forthwith  paid  and 
payable**: — Held,  that  a  younger  child  who  attained 
twenty-one,  but  died  in  the  life  of  the  tenant  for  life, 
took  a  vested  interest.  Pemnamlt  ▼.  Hoed,  27  Beav. 
74. 

(F)  RsonFTnro. 

Where  a  settlement  made  before  marriage  pur- 
ports to  be  in  pursuance  of  the  articles,  but  is  not 
in  conformity  therewith,  that  is  conclusive  ground 
for  correcting  the  settlement  without  further  evi- 
dence ;  and  though  the  articles  and  the  settlement 
were  both  before  the  marriage,  and  the  settlement 
does  not  purport  to  be  made  in  pursuance  of  the 
articles,  yet  if  it  be  clearly  established  that  it  was 
intended  to  be  made  in  pursoance  of  the  articles^ 
and  is  not  in  conformity  therewith,  the  Court  will 
rectify  the  mistake.  BM  ▼.  HutcMmMi^  25  Law 
J.  Rep.  (n.8.)  Chanc.  598. 

A  recital  m  a  marriage  settlement,  to  which  the 
fether  of  the  intended  wife  was  a  party,  that  the 
lady's  ffurtune  would  amount  to  10,000(.,  is  not 
equivalent  to  a  covenant  by  the  fether  to  that  eflfect 
^-etmhU.    Ibid. 

In  a  settlement  made  betwOen  persons  seyenilly 
entitled  to  interests  under  a  will,  A  B,  the  settlor, 
who  took  a  life  interest  under  the  settlement,  cove- 
nanted that  if  he  became  entitled  to  any  property 
exceeding  in  value  the  sum  of  ,  he  would  as- 
sign the  same  to  the  trustees.  A  B  afterwards  became 
entitled  to  a  reversionazy  interest,  and  filed  a  bill  to 
have  the  settlement  rectified,  or  that  it  might  be 
deckred  that  the  covenant  was  void.  One  of  the 
Vice  Chancellors  dismissed  the  bill,  without  costs : 
r-Held,  on  appeal,  that  this  decision  was  correct, 
as  the  Court  would  not  make  a  declaration  of  right 
beforehand,  and  that  the  covenant  could  not  be 
considered  msensible,  as  it  must  apply  to  capital, 
and  not  income.  Pyfe  v.  Arb^wit,  26  Law  J. 
Bep.  (H.8.)  Chanc  646;  IDe  Gex  &  J.  406;  8  Snu 
&  O.  547. 

A  marriage  settlement,  dated  in  1823,  was  refbrmed 
in  1857,  after  the  death  of  the  husband,  upon 
proof  of  the  written  instructions;  so  as  to  give  the 
pioporty  to  the  wife  absolutely  in  the  event  of  her 
surviving  the  husband,  and  there  being  no  issue 
(which  events  had  happened).  WoUerledc  ▼.  Baarrow^ 
23  Beav.  428. 

In  a  suit  to  rectify  a  settlement,  there  being  no 
bhune  imputable  to  any  of  the  partiea,  the  costs  are 
payable  out  of  the  fimd.  Stock  ▼.  VinMng,  25  Beav. 
935. 

Mode  of  rectifying  a  settlement  by  striking  out 
the  erroneous  wonis  and  indorsing  the  decree.  Ibid* 
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[An  Act  to  provide  additional  Aooommodation  for 
the  Sheriff  Courts  in  Scotland,  23  &  24  Vict.  c.  79.] 

[Sheriff's  Notes,  tee  Praotioi,  New  TriaL— ^ee 
Attobitbt  AMD  SoitioiTOB,  ChUden  ▼.  WooUr,  ante, 
page  40.] 

(A)  Fin. 

(B)   POUNDAOB. 

DIBBOTIOH8  TO. 
ABBB8T  BT. 

Rbtdkn. 

Sbizu&b  or  EzoBPTBD  Pbopbbtt  or  Iv- 

80LVBRT. 

[G\  Salb  or  Rbvbbsionary  Ibtb&bbt. 
H)  Lbyt  bt  BAiLirr^i  Followbb. 

I)  ESOAPB. 

(K)  Nbqugbbob. 


(A)  Fkbs. 

By  the  table  of  fees  allowed  by  the  Judges  pur- 
suant to  the  statute  1  Vict  c.  55.  s.  2,  a  sheriff's 
officer  is  entitled  to  chaige  one  guinea  for  executing 
a  warrant  of  C(L  sa.,  and  1$,  per  mile  for  trayelling 
expenses;  but  he  is  not  entitled  to  chaige  for  an 
assistant,  nor  for  conducting  the  party  arrested  to 
gaol.  Cooper  ▼.  Bill,  28  Law  J.  Rep.  (h.b.)  C.P. 
Sll ;  6  Com.  B.  Rep.  N.S.  703. 

(B)  POUBDAGB. 

Where  lands  are  extended  under  a  writ  of  el^ffit, 
there  is  no  interest  in  them  left  in  the  debtor  which 
can  be  extended  under  a  subsequent  writ.  The 
sheriff,  under  a  second  writ  of  eiegU,  at  the  suit  of 
the  same  execution  creditor,  made  at  his  request  a 
special  return  extending  the  same  lands,  subject  to 
the  first  extent: — Held,  that  the  sheriff  was  not 
entitled  to  poundage  on  the  second  writ,  although 
the  amount  of  the  first  writ  was  less  than  1^  annual 
value  of  the  lands.  Carter  y,  Hughtiy  27  Law  J. 
Rep.  (N.&)  Exch.  225 ;  2  Hurl.  &  N.  714» 

(C)  DntBonoBSTo. 

Notice  from  the  plaintiff  "k  attomiea  to  the  bailiff 
charged  with  a  wanant  under  a  eo.  ss.,  that  it  is 
withdrawn,  is  sufiicient  to  render  the  bailiff  liable 
for  an  arrest ;  and,  temJblt,  it  is  notice  to  the  sheriff. 
Futeker  ▼.  Hinder,  28  Law  J.  Rep.  (b.s.)  Exch.  28 ; 
8  HurL  &  N.  757. 

The  plaintiff  having  issued  a  cob  so.  on  a  judgment 
against  the  defendant,  directed  the  sheriff  not  to  exe- 
cute the  writ  until  forther  notice.  The  defendant 
having  been  arrested  at  the  suit  of  another  creditor, 
and  paid  the  debt,  was  detained  by  the  sheriff^  officer 
until  instractions  were  obtained  from  the  plaintiff, 
who  thereupon  directed  the  officer  to  let  him  go: — 
Held,  that  there  was  no  lawful  arrest  or  dischaige 
under  the  plaintiff's  writ,  and  consequently  that  the 
debt  was  not  satisfied.  SempU  v.  Keen,  28  Law  J. 
Rep.  (H.8.)  Exch.  161  j  Z  Hurl.  &  N.  758. 


(D)  A&BB8T  BT. 

A  sheriffls  officer,  having  a  writ  of  ea.  so.,  weoft 
to  a  house  in  which  the  execution  debtor  was,  and, 
climbing  up  a  ladder  against  the  house,  put  his  hand 
through  an  aperture  in  a  broken  pane  of  glass,  and 
touched  the  execution  debtor,  saying  to  him,  ^  Yon 
are  my  prisoner  **: — Held,  that  this  was  a  good  amst, 
and  justified  the  officer  in  breaking  open  tlie  outer 
door  of  the  house,  and  eairyiog  off  the  debtor  to 
prison.  8andon  v.  JervU  (Ex.  Ch.),  28  Law  J.  Rep. 
(B.&)  156:  affirming  Uie  judgment  below,  27  Lav  J. 
Rep.  (B Ji.)  Q.a  279 ;  E.  B.  &  E.  »85. 

(E)  Rbtubb. 

A  rule  to  compel  the  dieriff,  six  months  alter  his 
retirement  firom  office,  to  return  a  writ,  is  not  a  nullity; 
and  if  time  is  obtained  on  his  bdialif  to  letam  the 
writ,  the  relief  conferred  by  the  statute  is  waived, 
and  the  sheriff  will  be  liable  to  attachment  on  defimlt. 
Walker  t.  Daviet,  in  re  Samud,  27  Law  J.  Rep. 
(N.8.)  Eich.  887;  8  HurL  &  N.  874. 

The  sheriff  having  seized  goods  under  a  writ  of 
Jl,  fa,  employed  an  auctioneer  to  sell  them,  who  was 
the  brother  of  the  execution  creditor.  The  auctioneer 
sold  the  goods  by  private  contract,  and  within  an  hour 
and  a  h^  afterwards  the  sheriff,  who  was  ignorant  aft 
that  time  of  the  sale,  returned  to  the  writ  of  fi,  foL 
the  seizure,  and  that  the  goods  were  in  his  hands  for 
want  of  buyers.  In  an  action  by  the  execution  cre- 
ditor for  a  folse  return,  the  Judge  at  the  trial  lefrised 
to  direct  the  jury  that  they  must  find  some  damage 
for  the  plaintiff  in  respect  of  a  writ  of  wndiMoiw 
esopoNos,  which  he  had  isaued  the  day  after  such 
return: — Held,  that,  considering  the  drcumstanees 
under  which  the  writ  was  issued,  the  Judge  rightly 
refused  to  do  so.  Levy  r.  Hide,  29  Law  J.  Rep. 
(M.8.)  C.P.  127. 

To  a  writ  of  ifendiUvmi  exponae,  the  sheriff  made 
a  return,  in  which  he  accounted  for  the  proceeds  of 
the  goods  by  applying  part  thereof  in  the  payment 
of  rent  due  to  the  landlord  of  the  premises  wherein 
the  goods  were  seized,  and  by  retaining  the  residue 
for  diaiges  which  he  bad  a  right  to  mak^  with  the 
exception  of  a  sum  daimed  for  possession-money,  to 
which  the  sheriff  was  not  entitled.  The  premiKi^ 
however,  in  which  the  seizure  was  made  consisted  of 
two  houses  held  under  separate  landlords, and  berides 
the  sum  so  paid  for  rent  to  one  of  sudi  landlords^ 
there  was  owing  for  rent  to  the  other  landlord  a  sum 
exceeding  the  value  of  the  proceeds.  In  an  action 
against  the  sheriff  for  a  folse  return, — Held,  that  the 
sheriff  was  not  estopped  by  his  return  from  shewing 
that  such  rent  was  due,  and  that  (by  reason  of  the 
statute  8  Ann.  c.  14,  requiring  the  sheriff  to  pay  one 
yearns  rent  out  of  the  proceeds)  the  plaintiff  had  sus- 
tained no  damage  by  the  folse  return,  and  had,  there* 
fore,  no  cause  <^  action.    Ibid. 

(F)  Sbizubb  or  EzoBPTBD  Pbopbbtt  or  iBaoL- 

VBBT. 

An  action  for  converting  or  detaining  goods  is  not 
maintainable  against  a  sheriff  for  seizing,  under  a 
writ  of  jL  fa^  the  property  of  an  insolvent  after 
notice  that  it  was  excepted  by  him  from  his  sdiedule 
under  the  7  &  8  Vict  c  96.  s.  9.  If  such  excepted- 
property  is  exempt  frt>m  seizure  under  mi  execution 
against  the  goods  of  the  insolvent,  the  proper  oouiso* 
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II  to  apply  to  have  the  execution  atayed  under  the 
5  &  6  Vict.  c.  116.  I.  1.  Rideal  v.  'Fori,  25  Law 
J.  Bep.  (iv.s.)  Eich.  204;  11  Ezch.  Rep.  847. 

G)  Sale  or  Rbybbsxohabt  Ivtb&ist. 

An  action  against  the  sheriff  for  selling  the  revere 
ikmary  interest  of  the  plaintiff  in  goods  in  the  pos- 
session of  an  execution  debtor,  cannot  be  supported 
unless  actual  damage  has  been  sustained.  The  de- 
chuBtion  alleged  that  the  plaintiff  was  the  owner  of 
goods  let  to  hire  to  T,  and  that  the  defendant  took 
them  out  of  T*s  possession,  and  absohitely  sold  and 
disposed  of  them,  so  as  to  prevent  them  being  fol- 
lowed, whereby  the  plaintiff  was  injured  in  her  rever- 
sionary estate.  Plea,  that  the  defendant  sold  the 
goods  as  sheriff  under  a  Jl.  fa.,  and  not  in  market 
orert,  and  that  the  plaintiff  had  not  sustained,  and 
would  not  sustain  any  damage  by  reason  of  the  pre- 
mises:— Held,  on  demurrer,  that  the  plea  was  an 
answer,  the  sale  not  affecting  the  plaintiff^s  rights. 
Tanered  r.  AUgood,  28  Law  J.  Itep.  (n.s.)  Exch. 
862 ;  4  Huri.  &  N.  488. 

(H)  Lbtt  bt  Bi.iLirr'8  Followbb. 

J,  a  bound  bailiff  of  the  sheriff,  received  frond  the 
•tftorney  of  an  execution  creditor  a  writ  of  Ji,  fa,  to 
levy  on  the  goods  of  the  plaintifl;  the  execution 
debtor.  L,  the  son  and  clerk  of  J,  and  who  managed 
the  business  of  J  at  his  office,  got  the  warrant  from 
the  sheriff  directed  to  J,  to  execute  the  writ,  and 
afkerwards,  by  the  authority  of  J  (in  J*s  absence), 
himself  seized  the  plaintiff^  goods,  and  put  a  man  in 
possession.  In  a  day  or  two  afterwards  the  attorney 
of  the  plaintiff  paid  the  amount  due  to  L  at  the 
office  of  J,  and  L  received  the  sum  by  J's  authority. 
The  money  not  being  paid  over  by  L  or  J,  the  sheriff 
treated  the  first  levy  as  a  nullity,  and  seised  the  plain- 
tiff's goods  again.  In  an  action  by  the  plaintiff 
against  the  sheriff,  evidence  was  given,  without  obfec- 
tbn  by  the  plaintiff,  that  it  was  the  practice  of  the 
sheriflT's  officers,  either  personally  or  by  some  repre- 
sentative at  their  office,  to  receive  the  amount  due 
from  the  defendant,  and  thereupon  to  direct  the  man 
in  possession  to  withdraw ;  and  that  it  was  the  usual 
course  when  the  execution  was  paid  out  for  the  party 
whose  goods  were  seized  to  pay  the  amount  at  the 
office  of  the  bailiff,  who  paid  it  over  to  the  execution 
creditor.  The  counsel  for  the  sheriff  took  this  excep- 
tion among  others,  that  the  Judge  ought  not  to  have 
admitted  the  eyidenoe  of  the  practice  of  the  bailiffs 
office,  and  ought  to  have  directed  the  jury  to  disre- 
gard it: — Held,  that  the  sheriff  was  responsible  for 
tile  seizure  made  by  L  under  colour  of  the  ft.  fa.\ 
that,'  as  far  as  the  plaintiff  was  concerned,  the  pay- 
ment to  L  was  a  payment  to  the  sheriff;  that  the 
evidenee  of  the  practice  was  properly  admitted,  and 
that  if  it  were  not,  no  objection  could  be  sustained, 
iinoe  the  form  of  the  exception  was  fiiulty,  as  an 
exception  does  not  lie  for  a  non- direction,  but  only 
for  a  misdirection.  Oregorp  t.  CottereU  (in  error), 
25  Law  J.  Rep.  (v.8.)  Q.B.  88 ;  5  E.  &  B.  571. 

(I)  E80APB. 

In  an  action  against  a  sheriff  for  wrongftilly  dis- 
charging the  judgment  debtor,  the  gist  not  being 
mere  negligence,  as  in  an  action  for  an  escape,  it  is 
doubtful  whether  it  is  a  defence  that  the  plaintiffs 
MgUgence  contributed  to  the  injury,  by  his  sending 
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an  order,  which  the  sheriff  might  have  understood  as 
authorizing  the  discharge;  and,  $emhU,  that  the 
defence  must  be  that  the  plaintiff  authorized  the 
discharge,  and  that  it  must  be  specially  pleaded. 
Bodges  V.  PaJtenon^  26  Law  J.  Rep.  (v.8.)  Exch. 
228. 

Where  it  is  so  pleaded,  and  it  is  attempted  to  be 
supported  by  a  written  document,  the  construction 
of  it  being  for  the  Judge,  if  he  leaves  it  to  the  jury, 
and  it  is  not,  in  the  opinion  of  the  Court,  an  autho- 
rity to  discharge,  (as  if  it  was  a  mere  countermand 
sent  without  knowledge  that  the  writ  had  been  exe- 
cuted,) that  being  a  misdirection,  a  verdict  for  the 
defendant  cannot  be  sustained  on  the  general  issue, 
the  Judge  not  having  been  desired  to  leave  to  the 
jury  the  question  of  negligence  on  the  part  of  the 
plaintiff,  even  supposing  such  a  question  would  be 
a  proper  one  on  that  issue,  which  it  should  seem  it 
woula  not  be.     Ibid. 

T,  having  been  taken  in  execution  under  a  co.  ta. 
for  452.,  paid  the  debt  and  costs  to  the  sheriff,  who 
discharged  him.  The  attorney  employed  to  issue 
the  execution  authorized  F  to  receive  this  money 
from  the  sheriff;  and  the  latter  paid  to  F  20/.,  with 
which  F  absconded.  The  execution  creditor  having 
sued  the  sheriff  for  an  escape,  the  latter  pleaded  pay- 
ment to  the  plaintiff  of  201.,  and  paid  the  balance  of 
the  debt  and  costs  into  court  The  plaintiff  replied, 
damages  uUra: — Held  (diuentiaUit  Byle$,  J.)y  that 
the  defendant  was  entitled  to  the  verdict.  Hemming 
▼.  Hale,  29  Law  J.  Rep.  (n.s.)  C.P.  187;  7  Com. 
B.  Rep.  (n.s.)  487. 

(K)  Nbguobnob. 

The  sheriff  had,  in  his  office,  two  writs  issued  at 
different  times  against  B:  one  at  the  suit  of  A, 
which,  for  certain  reasons  of  form,  was  invalid ;  the 
other,  at  the  suit  of  L,  which  was  a  valid  writ.  War- 
rants were  granted  on  both  writs ;  B  was  arrested  on 
A^  writ  B  applied  for  his  discharge,  and  on  the 
hearing  before  a  Judge,  the  sheriff  claimed  to  detain 
B  on  L*8  writ  The  Judge  ordered  his  dischai^ge. 
In  an  action  for  negligence  brought  by  L  against  the 
sheriff,  the  direction  given  to  the  jury  was,  that  there 
had  been  no  arrest  at  Lis  suit;  that  the  Judge*8  order 
dischai^ing  B  from  custody  was  no  justification  to 
the  sheriff;  that  whether  the  sheriff  had  acted  negli- 
gently in  arresting  B  on  A*B  invalid  writ  was  a  ques- 
tion of  fact,  and  also  that  the  jury  must  say  whether 
the  sheriff  knew,  or  without  negligence  might  have 
known,  that  A^  writ  was  a  void  writ: — Held,  affirm- 
ing a  judgment  of  the  Court  of  Exchequer  Chamber, 
that  this  direction  was  right  Hooper  v  Lane  (House 
of  Lords),  27  Law  J.  Rep.  (n.s.)  Q.B.  75. 
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SHIP  AND  SHIPPING. 
[See  FoBOBBT  (D).] 

ChARTBR- PARTY. 
iNStTRANOB. 

Bill  or  Ladiko. 
Caroo. 

OWNBBS. 

Mastbr. 

Pilot. 

Brokbr. 

Shipper  aitd  Sbtipfivo  Dooumbnts. 
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SHIP  AND  SHIPPING;  (A)  Chabtsr  pabtt. 


(K)  Silmir. 

tL)   DSSSBTBB. 

iM)  Passbngib  Aot. 

CN)  RlOIflTBB. 
(O)  BOTTOHBT. 

(P)  Salb  and  Tbaksfeb. 

(Q)  Fbbight. 

(R)  Dbhubbaqb. 

(S)  Lib*  amp  Mortgagb. 

(T)  GoLUSIOir  ABD  Damagb. 

(U)  Salyagb. 


(A)  Chabtbb-pabtt. 

[Bruce  t.  Nicciopuio,  11  Ezch.  Rep.  129;  7 
Law  J.  Dig.  ^59.-~CvMert  ?.  Ciimmtn^(in  error), 
11  Exch.Rep.  405;  7  Law  J.  Dig.  659.— Thompson 
T.  GiUetpy,  5  £.  &  B.  209;  6  Law  J.  Dig.  659.] 

A  declaration  upon  a  diarter-party  alleged  that 
it  was  agreed  that  the  plaintifTi  ship  should  pro- 
ceed to  Odessa,  and  load  a  cargo  there  from  the 
defendant*li  agent,  forty-five  running  days  to  be 
allowed,  and  averred  that  the  ship  proceeded  to 
Odessa,  and  that  the  plaintiff  did  all  things  necet- 
sarr  to  entitle  him  to  have  a  cargo  loaded  at  Odessa, 
and  that  the  time  for  so  doing  had  elapsed,  yet  that 
the  defendant  refused  to  load  a  cargo.  Plea,  that 
before  the  alleged  breach  of  conttact  war  was  de- 
dared  between  Great  Britain  and  Russia;  that 
Odessa  was  a  Russian  port ;  that  the  plaintiff  and 
the  defendant  were  British  subjects,  and  the  ship 
a  British  ship;  and  that  the  defendant  could  not 
have  procured  or  loaded  a  cargo  without  trading  with 
the  enemy.  Issue  thereon.  The  evidence  was,  that 
the  ship  arrived  at  Odessa  on  the  26th  of  Februarj, 
and  was  ready  to  load  on  the  4th  of  March,  and  on 
the  10th  of  March  notice  to  that  effect  was  given  to 
the  defendant's  agent.  On  the  Ist  of  April  the  de- 
claration of  war  between  Great  Britain  and  Russia 
was  known  at  Odessa.  On  several  occasions  before 
that  day  the  master  of  the  ship  demanded  a  cargo 
of  the  defendant's  agent,  who  said  he  had  none,  but 
proposed  that  the  ship  should  go  away.  This,  how- 
ever, the  master  declined  to  do,  and  remained  at 
Odessa,  still  requiring  a  cargo  to  be  loaded,  until  the 
22nd  of  April,  when  he  left  Odessa  in  ballast: — Held, 
that  this  was  not  any  evidence  of  a  breach  by  the 
defendant  before  the  declaration  of  war  put  an  end 
to  the  contract.  JUid  v.  Jlodnnt,  25  Law  J.  Rep. 
<N.8.)  Q.B.  55 ;  5  £.  &  B.  729. 

The  communications  between  the  master  of  the  ship 
and  the  defendants  agent  (a  foreigner)  were  carried 
on  through  the  medium  of  an  interpreter: — Held, 
that  evidence  of  the  words  used  by  the  interpreter 
on  these  occasions^  and  purporting  to  be  what  was 
said  by  the  defendant"^  agent,  was  admissible  in 
evidence  against  the  defendant,  without  calling  the 
interpreter  himself  as  a  witness.    Ibid. 

By  a  charter-party  the  defendant  undertook  to 
load  a  vessel  described  in  the  instrument  as  ''of  the 
measurement  of  180  to  200  tons,  or  thereabouts  *': — 
Held,  that  the  defendant  was  not  exonerated  from 
loading  her  because  the  vessel  happened  to  be  of 
257  tons  burthen.  Windie  v.  Barker  (in  error),  25 
Law  J.  Rep.  (N.s.)  Q.B.  849 ;  s.  c.  nom.  Barker  v. 
Windie,  675. 

On  an  appeal  to  the  Court  of  Exchequer  Chamber, 


nnder  the  Common  Law  Procedure  Act,  1S54^ 
when  the  judgment  below  is  affirmed  costs  win 
be  given  to  the  successful  party,  but  no  costs  wiQ  be 

fiven  to  either  when  the  judgment  below  is  reversed, 
bid. 

The  description  of  a  vessel  in  a  charter-party  as 
''A  1,"  warrants  only  that  she  was  **  A  1 "  at  the  time 
of  making  the  charter-party,  not  that  she  shonld  con- 
tinue to  be  so.  Whera  by  a  charter-party  the  phun- 
tiff,  the  owner,  agreed  that  the  ship,  then  bound  for 
H,  should  proceed,  with  all  convenient  speed,  to  the 
north  of  England  for  coals,  from  thence  to  Limerick, 
and  there  load  a  cargo  of  grain  or  other  merohandisa 
for  the  defendant,  and  the  ship,  having  been  delayed 
by  bad  weather,  did  not  arrive  at  Limerick  till  long 
afrer  the  time  expected, — Held,  in  an  action  by  the 
owner  on  the  charter-party,  that  evidence  on  l»ehalf 
of  the  defendants  that  the  Limerick  export  grain 
trade  is  carried  on  only  at  a  certain  season,  idiidi 
had  expired  before  the  ship  arrived,  was  inadmissible. 
ffursl  V.  Uabome,  25  Law  J.  Rep.  (ir.s.)  C.P.  209; 
18  Com.  B.  Rep.  144. 

The  defendants  ngreed  by  charter-party  to  load 
the  plaintiff's  vessel  at  Sunderland  with  coke  with 
all  possible  despatch,  in  the  customary  manner,  in 
regular  turn.  In  an  action  for  delay  in  loading  aix 
cording  to  the  terms  of  the  charter-party ,-^Held, 
that  evidence  was  not  admissible  to  shew  that,  accord- 
ing to  the  custom  of  the  port  of  Sunderland,  under 
such  a  contract  the  shipowner  is  bound  to  wait  untO 
a  manufacturer  of  coke  not  named  in  the  contract 
has  supplied  all  ships,  whose  names  are  put  down  in 
a  turn -book  kept  by  the  manufacturer,  which  he  has 
pre\'iously  contracted  to  load  with  coke  in  the  port, 
provided  he  uses  reasonable  despatch  and  that  the 
manufacturer^  name  is  mentioned  at  tfie  time  the 
contract  is  made.  Hudson  v.  Ciemenlson,  25  Law 
J.  Rep.  (h.s.)  C.P.  234;  18  Com.  B.  Rep.  213. 

A  declaration  on  a  charter-party  stateid  that  the 
instrument  provided  that  the  plaintiff  should  take  in 
a  caigo  at  S,  in  the  Gulf  of  Bothnia,  and  without 
delay  proceed  to  Southampton  and  deliver  it,  and  on 
delivery  should  receive  the  highest  freight  which  he 
could  prove  to  have  been  paid  for  ships  on  the  same 
passage  by  water,  when  the  vessel  passed  Elsinere, 
m  wards,  but  not  less  than  90«.  per  St  Petersbnrgh 
standard  hundred.  It  was  proved  that  higher  frei^ts 
than  90s,  had  been  paid  for  vessels  on  the  voyage 
from  8  to  London,  and  that  the  freights  to  South- 
ampton were  always  not  less  than  S$.  higher  than 
the  fttigbts  to  London: — Held,  that  there  was  no 
proof  of  higher  freights  than  the  90«.  being  paid  for 
ships  on  the  same  passage  with  the  vessel  in  question. 
Oeiher  v.  Capper,  25  Law  J.  Rep.  (ir.B.)  C.P.  260 ; 
18  Com.  B.  Rep.  866. 

A  declaration  on  a  charter-party  made  between 
the  plaintiffs  and  the  defendant  stated  that  it  was 
agreed  between  the  defendant,  the  owno*  of  Uie  ship 
Maggity  and  the  plaintifis,  the  charterers,  that  the 
ship  should  load  a  cargo  in  London,  and  proceed  to 
Hong  Kong,  and  deliver  the  same^  '^the  ship  to  be 
consigned  to  the  charterers*  agents  in  China,  free  of 
commission  on  that  charter^;  that  according  to  the 
custom  of  merchants  in  London,  n^en  a  ship,  char- 
tered in  London  for  China,  is  agreed  to  be  consigned 
to  the  charterers*  agents,  whether  consigned  fr^  of 
commission  on  that  charter  or  not,  it  is  the  right  and 
duty  of  such  agents  to  procure  a  charter  or  cargo  for 
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the  ship,  and  ihey  aie  entitled  to  be  paid  the  usual 
broker's  commission  on  the  amount  of  freight  pay- 
able under  such  charter,  unless  excluded  by  special 
contract ;  but  in  case  the  owners  of  the  ship  procure 
a  charter  or  cargo  for  the  ship,  without  any  default 
of  the  consignees,  the  consignees  are  entitled  to  the 
broker's  commission  on  any  freight  payable  undw 
such  charter-party,  unless  such  right  is  excluded  by 
special  contract;  that  the  ship  arrived  in  China,  and 
the  plaintifTs  agents,  as  consignees,  performed  their 
duty  free  of  commission  on  the  outward  voyage,  and 
were  ready  to  procure  a  chnrter  or  cargo  for  Hong 
Kong ;  that  the  defendant  did  not  permit  them  to 
procure  such  charter  or  cargo,  but,  without  the  default 
of  the  plaintiffs^  agents,  himself  procured  a  cargo. 
Breach,  non>payment  by  the  defendant  of  any  com- 
mission on  the  said  cargo: — ^Held,  that  parol  evidence 
of  the  mercantile  usage  was  not  qdmiraible  to  vary 
the  terms  of  the  charter-party ;  and ,  ptr  BramtoeU,  B*, 
that  the  breach  was  wrongly  assigned.  PhiUipp%  t. 
Briard,  25  Law  J.  Bep.  (n.8.)  Exch.  233 ;  1  HurL 
&  N.  21. 

A  charter-party  stipulated  for  the  plaintiff's  (a 
British)  ship  proceeding  to  Constantinople  and  thence 
to  Odessa,  and  there  loading  a  cargo  from  the  defen« 
dant,  a  British  subject;  and  that  in  case  of  war  hav- 
ing commenced  previous  to  and  continuing  on  the 
ship's  arrival  at  Constantinople,  the  defendant  was  to 
load  the  ship  at  the  latter  port: — Held, that  the  war 
contemplated  was  such  a  war  as  would  render  the 
voyage  of  a  British  ship  from  Constantinople  to 
Odessa  unlawful,  that  is,  a  war  between  England  and 
Bussia;  and,  therefore,  that  a  war  between  Russia 
and  Turkey  existing  at  the  time  of  the  ship's  arrival 
at  Constantinople  (no  war  having  been  then  declared 
between  Great  Britain  and  Russsia)  was  not  within 
the  provision.  Avery  v.  Bowden  (in  error),  26  Law 
J.  Rep.  (H.fl.)  Q.B.  3;  6  E.  &  B.  953:  affirming 
the  judgment  below,  25  Iaw  J.  Rep.  (m.&)  Q.B.  49; 
5E.&B.7U. 

In  a  second  count  upon  another  charter-party 
between  the  plaintiff  and  the  defendant,  both  British 
subjects,  the  declaration  stated  that  it  was  agreed 
that  the  plaintiffs  (a  British)  ship  should  proceed 
to  and  load  a  cargo  from  the  defendant  at  Odessa, 
forty-6ve  running  days  being  allowed  for  loading  and 
unloading;  that  the  ship  proceeded  to  Odessa,  and 
remained  there  a  great  part  of  the  forty-five  running 
days,  and  was  ready  to  remain  for  the  residue  thereof 
but  that  the  defendant  dispensed  with  her  doing  so, 
and  requested  her  to  depart  from  Odessa  without 
remaining  for  the  reat  of  the  running  days,  and 
without  a  cargo;  and  alleged  as  a  breach,  that  the 
defendant  had  not  provided  a  cargo.  The  defendant 
pleaded  that  before  the  defendant  dispensed,  &c., 
and  before  breach  by  the  defendant,  war  was  declared 
between  Great  Britain  and  Russia,  and  that  it 
thereby  became  impossible  for  the  defendant  to  load 
a  cargo  without  trading  with  the  enemy.  Issue 
thereon.  The  evidence  was  that  the  ship  arrived  at 
Odessa  on  the  11th  of  March;  that  the  declaration 
of  war  between  England  and  Russia  was  known 
there  on  the  Ist  of  April;  that  on  several  occasions 
previous  and  subsequent  to  the  Ist  of  April,  the 
plaintiff^s  captain  repeatedly  asked  the  defendants 
agent  for  a  cargo,  whose  answer  was,  that  he  had 
none  for  him,  and  on  the  16th  of  April  he  added, 
that  the  ship  had  better  go  away.    The  ship  sailed 


IVom  Odessa  without  a  caigo  on  the  17th  of  April, 
before  the  expiration  of  the  running  days.  A  verdict 
was  found  for  the  phuntiff,  but  leave  was  reserved  to 
the  dtffendant  to  move  to  enter  a  verdict  for  him, 
if  the  Court  should  be  of  opinion  that  there  was  no 
evidence  to  go  to  the  jury  of  any  dispensation  by  him 
before  the  declaration  of  war  was  known  at  Odessa : 
— Held,  that  on  such  a  motion  the  verdict  could  not 
stand,  unless  there  was  reasonable  evidence  on  which 
the  jury  were  justified  in  finding  it,  and  that  a  mere 
scintilla  of  evidence,  or  evidence  leading  only  to 
a  conjecture,  was  insufficient.  Held,  further,  that 
there  was  no  reasonable  evidence  of  any  dispensation 
by  the  defendant  of  the  ship's  remaining  the  running 
days  at  Odessa.    Ibid. 

A  declaration  upon  a  charter-party  alleged,  that 
H  W88  agreed  that  the  plaintiff's  ship  should  proceed 
to  Odessa,  and  load  a  cargo  there  from  the  defen- 
dant's agent,  forty- five  running  days  to  be  allowed, 
and  averred  that  the  ship  proceeded  to  Odessa,  and 
Uiat  the  plaintiff  did  all  things  necessary  to  entitle 
him  to  have  a  carso  loaded  at  Odessa,  and  that  the 
time  for  so  doing  had  elapsed,  yet  that  the  defendant 
refused  to  load  a  cargo.  Plea,  that  before  the 
alleged  breach  of  contract  war  was  declared  between 
Great  Britain  and  Russia;  that  Odessa  waaa  Rus- 
sian port;  that  the  plaintiffs  and  the  defendant  were 
British  subjects,  and  the  ship  a  British  ship;  and 
that  the  defendant  could  not  have  procured  or  loaded 
a  cargo  without  trading  with  the  enemy.  Issue 
thereon.  The  evidence  was,  that  the  ship  arrived 
at  Odessa  on  the  26th  of  February,  and  was  ready 
to  load  on  the  4th  of  March,  and  on  the  10th  of 
March  notice  to  that  effect  was  given  to  the  defen- 
dant's agent  On  the  1st  of  April  the  declaration 
of  war  between  Great  Britain  and  Russia  was  known 
at  Odessa.  On  several  occasions  before  that  day  the 
master  of  the  ship  demanded  a  cargo  of  the  defen- 
dant's agent,  who  told  him  that  he  had  no  cargo  and 
could  not  load  the  ship,  and  proposed  that  the  ship 
should  go  away.  This,  however,  the  master  declined 
to  do,  and  remained  at  Odessa,  still  requiring  a  cargo 
to  be  loaded  by  the  defendant,  until  the  22nd  of 
April,  when  he  left  Odessa  in  ballast : — Held,  that 
this  was  not  any  evidence  of  a  breach  by  the  defen* 
dant  before  the  declaration  of  war  put  an  end  to  the 
contract.  Beid  v.  Hotkint  (in  error),  26  Law  J. 
Rep.  (N.S.)  Q.B.  5;  6  E.  &  B.  953. 

It  was  mutually  agreed  by  charter-party  between 
shipowner  and  charterer,  that  the  ship  should  sail 
firom  London  to  Bassein,  there  to  receive  a  full  cargo 
of  rice,  and  proceed  to  London  direct,  and  deliver  it 
there  on  being  paid  freight,  as  foUovrs:— 52.  5«.  por 
ton  net  price  delivered;  other  goods,  if  any,  in  pro- 
portion; cash  for  ship's  disbursements  to  be  advanced 
to  the  extent  of  3002.  free  of  interest,  but  subject 
to  insurance  and  22.  lOc  per  cent  commission ;  the 
freight  to  be  paid  on  unloading  and  right  delivery 
as  follows — cash  less  two  months*  interest,  and,  if 
required,  300/.  to  be  pai^in  cash  on  arrival,  less  two 
months'  interest.  The  ship  reached  Bassein,  and 
whilst  there  money  was  advanced  by  the  charterer's 
agent  for  the  ship's  disbursements.  The  ship  was 
lost  soon  after  sailing  on  her  homeward  voyage: — 
Held,  that  on  the  true  construction  of  the  charter- 
party,  the  stipulated  advance  was  to  be  taken  na 
pre-payment  of  fi«ight,  and  not  as  a  loan;  and  that 
therefore  the  charterer  could  not  recover  back  hii 
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adnmce.  ^tdb  t.  Shield,  26  Law  J.  Rep.  (h.b.) 
Q.B.  205;  7  E.  &  B.  6S8. 

By  a  charter-party  the  ship  of  the  plaintiflfii, 
Jlritiah  nibjecta,  was  to  proceed  to  Odeaa,  and  after 
the  disebaige  of  her  outward  cargo  was  to  load  from 
the  iactors  of  the  defendants,  subjects  of  the  Em- 
peror of  Russia,  a  full  cargo,  and  f<Mty  running  days 
were  to  be  allowed.  The  vessel  arriYed  at  Odessa 
on  the  11th  of  February  and  discharged  her  cargo; 
and  on  the  20th  the  master  gave  notice  to  the  defen- 
dants that  the  ship  was  reedy  to  receive  their  cargo. 
Before  that  time,  and  in  answer  to  the  notice,  and 
on  subsequent  o<^asions,  the  defendants  said  that 
they  had  ceded  the  charter  party  to  K,  and  he 
would  provide  a  cargo.  K,  however,  refused  to 
deliver  a  cargo;  and,  afterwards,  on  the  28th  of 
March,  a  declantion  of  war  was  made  by  Great 
Britain  against  Russia,  and  it  was  known  at  Odessa 
on  the  6th  of  April.  The  ship  after  this,  but  before 
the  running  days  had  expired,  went  out  of  the  har- 
bour of  Odessa.  In  an  action  against  the  defendants 
for  non-performance  of  the  contract  by  not  loading, 
— Held,  that  the  above  fiicts  did  not  shew  such  a 
renunciation  of  the  contract  by  the  defendants  before 
the  declaration  of  war  as  to  constitute  a  breach,  and 
entitle  the  plaintifib  to  maintain  an  action  before  the 
expiration  of  the  running  days  under  the  doctrine 
laid  down  in  HockeOer  v.  J)e  Latovr. — Confirming 
Avery  v.  Bowden.  Barwiek  v.  BitbOf  26  Lhw  J. 
Rep.  (n.s.)  O.P.  280;  rum.  Barridk  ▼.  Bitba,  2  Com. 
B.  Rep  N.S.  563. 

Stipulations  in  a  charter-party  that  the  vessel, 
being  tight,  staunch  and  strong,  shall  sail  with  con- 
venient speed  and  within  a  reasonable  time,  are  not 
conditions  precedent  to  the  performance  of  a  con- 
tract to  load,  on  the  part  of  the  charterer;  although, 
if  by  reason  of  the  non-compliance  with  those  stipu* 
lations,  the  object  of  the  charter-party  and  of  the 
voysge  was  wholly  frustrated,  that  may  be  an  answer 
to  an  action  for  breach  of  the  contract.  Tarrabochia 
▼.  ffidne,  26  Law  J.  Rep.  (w.8)  Exch.  26;  1  Hurl. 
AN.  188. 

A  declaration  on  a  charter-party  stated  that  it 
was  agreed  between  the  plainUff*,  the  owner  of  the 
vessel  the  Zwaan,  now  in  Amsterdam,  to  sail  from 
thence  to  Liverpool  on  or  before  the  15th  of  March, 
and  that  the  veMsel  should  be  ready*  &c.,  restrictions 
of  princes,  damage  and  accidents  of  the  seas  and 
navigation,  the  act  of  God,  fire,  pirates,  and  enemies 
throughout  this  charter-party  always  excepted. 
Breach — That  the  defendants  made  defkult  in  load- 
ing the  agreed  cargo,  and  refused  to  load  the  ship, 
and  repudiated  the  charter-party.  Second  plea,  that 
the  charterparty  contained  a  stipulation  that  the 
vessel  was  to  sail  from  Amsterdam  to  Liverpool  on 
or  before  the  15th  of  March  next,  and  that  rile  did 
not  sail  from  Amsterdam  for  Liverpool  on  or  before 
that  day.  Third  plea,  that  whilst  the  agreement 
was  in  the  possession  of  the  plaintiff  it  was,  without 
the  knowledge  or  coneent  of  the  defendants,  altered 
in  material  particulars  by  the  addition  of  the  stipu- 
httions  **  wind  and  weather  permitting,  with  caigo  or 
in  ballast  for  ship*s  benefit**;  that  the  said  alteration 
was  not  made  in  correction  of  any  mistake,  or  to 
further  the  intentions  of  the  parties,  &c^  by  reason 
whereof  the  agreement  became  void.  First  repli- 
cation to  the  second  plea,  that,  before  the  time  for 
the  ship^s  sailing,  the  defendants  refused  to  load  her, 


and  repudiated  the  charter-paTty.  Seooiid  feplu 
tion  to  the  second  plea,  that  the  ahip  was  prevented 
ftt>m  sailing  before  the  15th  of  March  by  dangen 
and  accidents  of  the  seas  and  by  the  act  of  God. 
Demurrer  thereto.  Demurrer  to  the  second  plea. 
Third  replication  to  the  second  plea,  that  before  the 
time  for  sailing  of  the  ship  the  defendants  refesed  to 
load  her,  and  repudiated  the  charter-party.  De- 
murrer thereto: — Held,  that  this  replication  was 
bad.  CrookewU  v.  FUteker,  26  Law  J.  Rep.  (v.8«) 
Exth.  158;  1  Huri.  &  N.  892. 

Replication  to  the  third  plea,  that  the  said  addi- 
tion was  made  without  the  knowledge  of  the  plaintiff 
by  a  stranger,  who  forthwith  informed  the  plaintiff 
thereof  before  the  time  for  performing  the  charter- 
party  had  arrived,  and  before  any  repudiation  thereof 
by  the  defendants  on  the  ground  of  the  said  addition 
and  interpolation,  offered  the  defendants  to  strike 
out  the  additions  and  interpolations,  if  the  dd^n- 
dants  objected  thereto,  but  the  defendants  did  not 
then  object  to  accept  or  perform  the  charter-party 
on  the  ground  of  such  addition  and  interpolation 
having  been  so  made  as  aforesaid;  that  afterwards, 
and  as  soon  as  the  defendants  did  object  to  the 
addition  and  interpolation,  and  before  the  time  for 
performing  the  charter-party  in  any  respect  had 
arrived,  the  said  stranger  wholly  struck  out  and 
erased  the  said  addition  f^m  the  charter-party,  and 
then  returned  the  charter-party  to  the  defendants  in 
the  same  state  and  condition  in  which  it  was  when 
executed  by  the  parties,  except  as  to  the  said  erasure, 
and  that  the  defendants  never  were  prejudiced  by 
the  interpolation  and  addition  having  been  struck 
out  and  erased.  Issue  thereon : — Held,  that  even  if 
this  replication  had  been  proved,  the  defendants 
would  have  been  entitled  to  judgment  upon  it  nen 
obstante  veredicto.     Ibid. 

It  appeared  that,  after  the  charter-party  had  been 
signed  by  the  plaintiff  in  Amsterdam  and  returned 
by  him  to  his  agent  in  England,  the  agent  inserted 
in  the  policy  the  words  "wind  and  weather  per- 
mitting, with  cargo  or  in  ballast  for  ship's  benefit,'" 
and  then  returned  it  to  the  defendants,  stating  that 
he  had  made  the  alteration  in  question  on  his  own 
responsibility,  and  that  it  did  not  affect  the  poliej. 
The  defendants  objected  to  the  alteration,  and, 
shortly  afterwards,  on  that  ground,  declined  the 
vessel : — Held,  fint,  that  the  stipulation  as  to  sailing 
on  the  15th  of  March  was  a  condition  precedent,  and 
that  the  word  '*  throughout"  did  not afiect  it;  second- 
Iv,  that  the  policy  was  vitiated  by  the  insertion  of 
the  words  ^wind  and  weather  permitting;**  Ac 
Ibid. 

By  a  charter-party  the  ownera  agreed  that  a  vessel, 
being  then  tight,  staunch  and  strong,  and  well  con- 
ditioned for  the  voTage,  should  sail  from  Oillao,and 
load  a  cargo  of  guano  at  the  Chincha  Islands,  calling 
on  her  way  at  Pisco,  to  obtain  the  necessary  pass  to 
load,  to  **  be  given  to  the  captain  by  the  charterera* 
agents,  free  of  expense,  within  twenty-four  houra  of 
his  application.^  To  an  action  against  the  charterers 
for  loading  an  insufficient  quantity  of  guano,  the 
defendants  pleaded,  that  by  the  laws  of  the  Republic 
of  Peru,  every  vessel  proceeding  from  Callao  to  the 
Chincha  Islands  for  guano  was  obliged  to  procure 
from  the  government  a  written  pass  or  peimit,  and 
that  on  inspection  of  the  vessel  the  government 
refused  to  give  a  pass  or  permit,  but  on  the  plaintifla 
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lepiiiring  the  Tenel  a  peniiit  was  granted  to  load  a 
limited  quantity  of  guano,  which  was  accordingly 
loaded,  and  that  if  a  greater  quantity  had  been 
loHded,  the  Tes»el  and  cargo  would  have  been  liable 
to  seizure : — Held,  on  demurrer,  that  the  plea  wai 
no  answer  to  the  action,  for  the  defendants  undertook 
to  procure  the  pass,  and  were  not  prevented  from  so 
doing  by  any  act  of  the  plaintiffs,  there  being  no 
allegation  that,  in  point  of  fiict,  the  vessel  was  in  an 
improper  condition  to  load  a  greater  quantity.  Kirk 
V.  Gibba,  26  Law  J.  Rep.  (ir.8.)  Ezch.  209;  1  HurJ. 
&N.810. 

It  is  doubtful  whether  the  captain  has  authority 
to  bind  the  owner  by  stipulations  in  a  charter-party 
with  respect  to  advances  to  he  made  to  the  captain 
by  the  charterer  against  the  freight  SembU — ^how* 
ever,  that  if  the  owner  accepts  the  freight  under 
such  charter-party,  he  may  be  bound  by  the  stipula- 
tion, even  if  it  makes  the  captain's  receipts  conclu- 
sive. But  where  the  owner  (a  mortgagee)  had 
received  payment  of  freight  from  the  diarterer, 
under  protest  on  the  part  of  the  charterer  that  there 
was  a  certain  sum  to  be  deducted  on  account  of 
advances  to  the  captain  pursuant  to  stipulation  in 
the  charter,  and  the  owner  gave  an  undertaking  to 
refund  such  sum  as  might  appear  on  the  charterer'b 
account  to  be  due  by  reason  of  such  advances,  and 
afterwards  to  be  at  liberty  to  dispute  any  of  the  items 
in  the  account, — Held,  that  the  charterer  was  entitled 
to  recover  the  sum  (at  all  events  in  the  first  instance) 
in  an  action  for  money  had  and  received,  it  appearing 
that  the  sum  had,  in  fact,  been  bend  fide  advanced 
to  the  captain,  leaving  the  shipowner  to  raise  the 
question  of  his  liability  for  such  advances  in  a  iiepa- 
rate  action.  Gibbt  v.  CharleUm,  26  Law  J.  Rep. 
(a.8.)  Bxch.  821. 

A  declaration  on  a  charter  party,  by  which  the 
defendant,  the  charterer,  engaged  to  load  at  Odessa, 
by  his  factors,  a  cargo  of  wheat,  thirty-five  running 
days  to  be  allowed,  alleged  as  breaches  that  the 
defendant  did  not  load  the  cargo,  and,  though  he 
detained  the  ship  on  demurrage  at  Odessa,  had  not 
paid  the  demurrage.  The  plea  stated,  that  the 
defendant  was  a  British  subject;  that  after  the 
making  of  the  charter-  party,  and  before  the  arrival 
of  the  ship  at  Odessa,  and  before  the  defendant  pro- 
vided a  cargo,  war  was  declared  by  England  against 
Russia;  that  Odessa  was  a  hostile  port;  that  it 
became  impossible  for  the  defendant  to  fulfil  the 
charter-party  without  dealing  or  trading  with  the 
Queen ^s  enemies,  of  which  the  plaintiff  had  notice 
before  the  expiration  of  the  laying  days.  The  repli- 
cation set  out  an  Order  in  Council  of  the  same  date 
as  the  declaration  of  war,  by  which  Her  Majesty 
waived  her  right  of  seizing  enemy *s  property  on 
board  of  neutral  ships,  and  another  Order  in  Council 
made  before  the  expiration  of  the  running  days,  and 
while  there  was  time  to  load  the  vessel  within  them, 
allowing  neutral  vessels  to  export  into  the  Queen "b 
dominions  goods  and  merchandise  to  whomsoever 
they  might  belong,  and  permitting  British  subjects 
to  trade  with  all  places  not  blockaded.  It  was 
alleged  that  the  ship  and  the  plaintiff,  the  shipowner, 
were  neutral,  and  that  Odessa  was  not  in  blockade : — 
Held,  that  the  plea  was  good,  as  the  contract  was 
rescinded  by  the  declaration  of  war;  and  that  the 
replication  was  bad,  as  the  Orders  in  Council  could 
not  revive  it  when  onoe  dissolved.     £tpo$Uo  v. 


£a»dm  (Ex.  Ch.),  27  Law  J.  Rep.  (ir.&)  Q.B»  17; 
7  E.  &  B.  763. 

**  Memorandum  for  charter. — It  is  mutually  agreed 
between  Capt.  W  P,  of  the  ship  Celerity,  now  in  the 
Tyne,  and  6  W  W  (the  defendant),  agent  for  E  W 
&  Son,  of  Devonport,  merchants,**  that  the  ship 
shall  load,  at  &g.,  a  certain  cargo  of  coals,  &c., 
**  from  the  agents  of  the  said  freighter,  and  proceed 
therewith  to  Plymouth  not  higher  up  than  Torpoint 
or  New  Passage,  or  so  near  thereunto  as  she  may 
safely  get,  and  deliver  the  same  to  the  said  freighters 
or  their  assigns,  on  being  paid  freight,  &c.  A  keel  a 
day  to  be  allowed  the  said  merchants  for  dehvery; 
demurrage  over  and  above  the  said  lying  days, 
82.  per  day.  Ship  to  be  addressed  K  Winlo  &  Son, 
Devonport"  This  document  was  signed  by  the 
defendant  simply  with  his  own  name.  The  ship 
loaded  pursuant  to  the  charter,  and  arrived  off  Ply- 
mouth at  neap  tides ;  the  consignees,  on  receipt  of 
notice  that  she  was  ready  to  discharge,  ordered  her 
to  proceed  to  a  wharf,  which  was  within  the  limits 
stated  in  the  charter-party,  and  was  a  usual  place  for 
the  discharge  of  coals,  and  could  be  reached  at  ordi- 
nary spring  tides  by  vessels  of  greater  burthen  than 
iheCderity;  the  master  requested  the  consignees  to 
send  barges  to  lighten  her,  but,  none  being  sent,  she 
proceed^  as  she  was  towards  the  wharf,  and  became 
fixed  on  a  mudbank  till  spring  tides,  when  she  got 
alongside  the  wharf.  It  was  not  the  practice  at 
Plymouth  to  use  barges  for  the  purpose  of  lightening 
ships: — Held,  that,  on  the  proper  construction  of 
the  charter-party,  and  under  the  circumstances,  the 
consignees  bad  a  right  to  name  the  wharf  they  did; 
and  that  the  Uy  days  did  not  b^'n  till  the  ship 
reached  the  wharf.  Setnble,  by  the  whole  Court, 
that  the  defendant  was  personally  liable  on  the 
charter-party.  Parker  v.  Winlo,  27  Law  J.  Rep. 
(n.s.)  Q.B.  49;  7  E.  &  B.  942. 

A  charter-party  entered  into  between  the  plaintiffs^ 
who  were  shipowners,  and  the  defendant  **  as  agent 
for  the  freighter,**  contained  the  following  clause:  *'it 
is  fbrther  agreed  that  this  charter  being  concluded 
by  J.  R.  Yglesias*'  (the  defendant)  **for  another 
party,  the  liability  of  the  former  in  every  respect, 
and  as  to  all  matten  and  things  as  well  before  ae 
after  the  shipping  of  t^e  said  cargo,  shall  cease  at 
soon  as  they  have  shipped  the  cargo.**  The  charter- 
party  was  signed,  *'  for  J.  R.  Yglesias,  Adolphus  J. 
Harrison  &  Co.**: — Held,  in  an  action,  by  the  plain- 
tifis,  for  demurrage  at  the  port  of  discharge,  that 
they  could  not  recover,  as  the  above  clause  protected 
the  defendant  firom  liability.  Ogletby  ▼.  Tgleaiat, 
27  Law  J.  Rep.  (it.s.)  Q.B.  356 ;  £.  B.  &  £.  980. 

A  charter-party,  on  its  &ce,  purported  to  be 
accepted  by  M  G,  by  procuration  of  T  O,  the 
defendant.  To  shew  the  authority  of  M  O,  evidence 
was  adduced  that  the  defendant,  although  resident 
in  London,  carried  on  the  business  of  a  oorn-frictor 
at  Limerick,  where  the  charter-party  was  executed, 
and  that  M  G  was  his  brother,  and  had  the  general 
management  of  the  defendant's  business  and  ware- 
house there,  and  was  in  the  habit  of  sending  great 
quantities  of  com  to  London,  by  vessels  hired,  and 
the  charter-parties  signed,  by  him,  by  procuration  of 
the  defendant:— Held,  that  the  jury  were  at  liberty 
to  find  that  M  G  had  a  general  authority  so  as  to 
bind  the  defendant,  although  in  fact  no  authority 
bad  been  given  by  him  to  execute  this  charter-party, 
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and  it  wBfl  one  in  which  he  had  no  intcreik.  AmMi 
—  the  damages  recoverable  in  an  action  for  not 
loading  pursuant  to  a  charter-party,  are  the  amount 
of  freight  which  the  ship  wonld  have  earned  if  she 
had  been  loaded,  mta««  the  expenses  in  earrjing  the 
freight,  and  alao  deducting  any  sum  the  ship  has 
actuallT  earned  elsewhere.  Smith  ▼.  M'Chiirt,  27 
Law  J.' Rep.  (v.8.)  Exch.  4r5 ;  3  Hurl.  &  N.  554. 

Where  a  charterer  agreed  to  load  a  tcsmI,  when 
it  arrived  at  a  certain  port,  with  a  cargo  of  cAals  in 
the  customary  manner,  and  the  question  at  the  trial 
was,  whether  he  had  so  loaded  the  vessel  within  a 
reasonable  time,  it  was  held,  that  the  jury  were 
rightly  directed  not  to  take  into  consideration  a  delay 
occasioned  by  a  strike  among  the  colliers  and  a  dis- 
pute with  a  railway  company,  along  whose  line  the 
coal  had  to  be  brought  to  the  port  for  shipment, 
these  not  being  matters  oontemplated  by  either 
party  when  the  charter-party  was  made.  Adam9  ▼• 
ike  Royal  Mad  Steam  Packet  Co,,  28  Law  J.  Bep. 
(n.8.)  C.P.  33 ;  5  Com.  B.  Bep.  N.S.  492. 

Where,  by  a  charter-party,  a  TCSPel  then  lying 
at  Genoa  was  warranted  to  sail  on  or  before  the  30th 
of  July  to  Monte  Video  and  Lima,  and  thence  to 
proceed  to  Callao  for  orders  to  load  a  cargo  of 
guano^  at  the  Chincba  Islands,  to  which  place  the 
vessel  should  at  once  proceed,  &c.,  and  certain  run- 
ning and  lay  days  having  been  specified,  it  waa 
provided  that  should  the  vessel  be  unnecessarily 
detained  at  any  othw  period  of  the  voyage,  such 
detention  should  be  paid  for  at  an  agreed  rate, — 
Held,  that  the  detention  of  the  vessd  at  Genoa  till 
the  8th  of  September  must,  primd  faeie  and  unex- 
plained, be  taken  to  have  been  unnecessary;  but  that 
the  voyage  could  not  begin  before  the  vessel  left 
Genoa,  and,  consequently,  that  the  clause  as  to 
unnecessary  detention  did  not  attach.  Valente  v. 
Gibba,  Oibbi  V.  VaknU,  28  Uw  J.  Rep.  (ir.8.)  C.P. 
229;  6  Com.  B.  Rep.  N.a  270. 

A  chsrter-party  dated  London,  July  30,  1858, 
was  as  follows : — It  is  this  day  agreed  between  G  D 
&  Son,  owners  of  the  ship  D,  now  lying  in  the  port 
of  London,  of  the  one  part,  and  ifessrs.  Gregory 
Brothers,  as  agents  to  S  F,  of  Anamahoo,  merchants 
and  charterers,  of  the  other  part,  that,  Slc  (the 
chartered  voyage  being  from  London  to  the  West 
Coast  of  Africa  and  back ;  and  the  words  **  mer- 
chants** and  "  charterers"  being  printed  in  the  plural 
throughout  the  charter-party).  The  document  was 
signed  "  For  G  D  &  Son,  (rf*  Jersey,  owners,  H  G,  as 
agent;  for  8  F,  Esq.,  of  Anamabioo,  Gregory  Bro- 
thers, as  agents**: — Held,  that  Gregory  Brothen 
were  not  liable  on  the  charter-party  as  principals. 
Dakmdea  v.  Qregary^  29  Law  J.  Bep.  (w.s.) 
Q.B.93. 

The  plaintifis*  ship  was  chartered  by  the  defen- 
dants to  proceed  to  Mayo  (Cape  de  Yerds)  and  there 
load  from  charterers'  agents,  in  regular  turn  as  cus- 
tomary, a  cargo  of  salt,  which  the  captain  was  to 
deliver  at  the  port  of  discharge  on  being  paid  freight. 
On  the  arrival  of  the  ship  at  Mayo,  there  being  seve- 
ral others  waiting  to  be  loaded,  the  charterers*  agents, 
to  avoid  delay,  directed  the  captain  to  go  to  Boa 
Vista,  another  of  the  Cape  de  Verd  Islands,  100 
miles  from  Mayo,  and  get  a  cargo  of  salt  there,  which 
the  captain  accordingly  did  on  receiving  an  indem- 
nity from  the  agents.  Boa  Vista  salt  being  very  in- 
ferior to  Mayo  salt,  the  defendants  repudiated  the 


truMBction,  The  plaintiA  having  mod  the  defen- 
dants for  frdgfat  under  the  eharter- party, — Held« 
that  (whatever  might  be  the  extent  of  authority 
which  the  law  would  imply  for  the  agents  to  deviate 
from  the  charter*  party  m  small  matters,  so  long  as 
the  contract  was  substantially  fulfilled),  there  was  no 
implied  authority  for  the  agents  to  vary  the  contract 
to  the  extent  of  substituting  a  voyage,  port  of  load- 
ing and  cargo  different  from  those  stipulated  by  the 
charter-pnrty.  Skkene  ▼.  Irving^  29  Law  J.  Bep. 
(n.s.)  C.P.  25;  7  Com.  B.  Rep.  N.S.  165. 

By  a  memorandum  of  agreement  made  between 
the  plaintiff,  part-owner  and  captain,  and  the  defen- 
dants, the  charterers  of  a  ship,  and  signed  by  the 
parties,  but  not  under  seal,  it  was  provided,  imter 
alia,  that  the  said  ship  should  load  in  the  London 
Docks,  and  there  receive  and  take  on  board  all  such 
lawftil  goods  as  might  be  required  by  the  said  char- 
terers, and  should  therewith  proceed  to  Geelong:  that 
the  captain  should  attend  daily  at  the  broker's  office 
to  sign  bills  of  lading;  that  the  whole  of  the  ship 
shonld  be  at  the  disiMeal  of  the  charterm  for  the 
oonveyance  of  goods  and  specie  (excepting  cabin, 
&c.)  ;  if  gunpowder  to  be  shipped,  the  same  to  be 
taken  on  board  where  ordered  below  Blackwall,  as 
customary;  in  consideration  whereof  the  charterers 
agreed  to  pay  freight  for  the  use  and  hire  of  the 
said  ship  the  sum  of  1,400^,  with  a  gratuity  of  252.  to 
the  master,  payable  before  leaving  London ;  the  freight 
to  be  paid  as  follows:  so  much  as  may  be  payable 
in  the  colony  by  bills  of  lading  to  the  extent  of  800/., 
to  be  taken  and  received  in  part  payment,  and 
balance,  6002.  in  cash,  less  seventy  days*  discount 
from  date  of  clearing  fVom  London  ;  forty  runnuig 
days  to  be  nllowed  the  said  charterers,  Sundays,  &c. 
excepted  (if  the  ship  be  not  sooner  despatched),  for 
loading  the  said  ship,  to  commence  from  the  date  of 
her  being  ready  at  her  loading  berth  to  receive  caigo. 
The  owner  further  agreed,  that  the  ship  should  be 
ready  to  sail  for  her  destined  port  at  the  expiration 
of  the  said  laying  days,  or  sooner,  if  required  by  the 
charterers;  if  the  ship  were  not  ready,  either  on  the 
owners*  or  charterers*  part,  at  above-named  datei^ 
then  demurrage  to  be  paid  by  the  party  in  defiiult^ 
at  the  rate  of  7L  per  diem;  the  ship  to  be  ready  on 
or  before  the  lOUi  of  November,  or  charterers  to 
have  the  option  of  cancelling  the  agreement;  penalty 
for  non-performance  of  the  agreement,  1,4002.  Char- 
terers to  have  the  option  of  shipping  acids  on  deck 
to  the  extent  of  5  tons  measurement,  at  shipper's 
risk,  to  which  effect  a  clause  to  be  inserted  in  the 
bill  of  lading : — Held,  that  the  stipulation  for  the 
payment  of  the  600/.  (portion  of  the  1,400/.  freight) 
was  an  independent  stipulation;  and  that  the  thnigs 
to  be  done  by  the  shipowner  before  clearance  were 
not  conditions  precedent  to  his  right  to  sue  for  the 
600/.  under  the  agreement,  but  that  he  was  entitled 
to  that  sum  as  soon  as  the  ship  should  have  cleared 
from  London,  and  to  the  800/.  (the  remainder  of  the 
]  ,400/.  freight)  on  her  arrival  at  Gkelong.  That  the 
stipulation,  that  the  captain  should  attend  daily  at 
the  broker's  office  to  sign  bills  of  lading,  was  not  a 
condition  precedent  to  the  right  of  the  owner  to  sue 
for  freight,  but  was  an  independent  stipulation,  for 
the  breach  of  which  an  action  for  damages  might  be 
brought  by  the  charterer  against  the  owner.  That 
in  the  stipulation  that  the  ship  should  be  ready  on 
or  before  the  10th  of  November^  or  the  chaiteren 
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to  have  the  option  of  canoeUing  tiie  agreement,  time 
was  of  the  eeienoe  of  the  contract,  and  the  ttipula- 
tion  was  intended  by  the  parties  to  be,  and  was,  in 
fiict,  a  condition  precedent  to  the  plaintiff's  right  to 
recover  under  the  agreement.  And  per  Byles,  J, — 
Inasmuch  as  no  particular  day  for  sailing  was  speci- 
fied in  the  charter-party,  a  delay  in  sailing  would  not 
disentitle  the  owner  to  sue  for  freight,  but  would  be 
ground  for  an  action  by  the  charterer  fbr  damages  conse- 
quent on  the  delay.  That  the  effSect  of  the  stipulation, 
that  if  the  ship  were  not  ready,  either  on  the  owners' 
or  charterers*  part,  at  above-named  dates,  then 
demurrage  to  be  paid  by  the  party  in  default  at  the 
rate  of  7L  per  diem,  was  to  render  the  owner  liable 
for  demurrage  for  any  delay  caused  by  unreadiness 
of  the  ship  in  matters  within  the  doty  of  the  owner 
relating  to  the  ship;  and  to  render  the  charterer 
liable  for  demuinige  for  any  delay  caused  by  un- 
readiness of  the  ship  in  matters  within  his  province 
relating  to  the  cargo,  although  delay  in  this  respect 
might  have  been  caused  by  the  previous  dffauU  of 
the  owner  ;  and  that  for  damages  consequent  on 
delays  caused  otherwise,  the  parties  must  be  left  to 
their  cross-actions.  That  the  contract  being  to  pay 
62fi2.  on  a  given  event,  the  sailing  of  the  ship,  when 
that  event  happened  the  money  was  payable  on 
request,  and  recoverable  in  indebvUUua  astwnprit. 
That  the  captain,  with  whom,  and  in  whose  name, 
the  contract  was  made,  though  only  partly  interested 
in  it  as  j^art-owner,  was  entitled  to  sue.  That  any 
expenses  incurred  by  the  defendants,  by  reason  of  the 
plaintiff^s  refusal  to  load  part  of  the  cargo,  could  not 
be  set  off  or  deducted  from  the  plaintiiTS  claim,  but 
could  only  be  recovered  in  a  cross-action.  Beeget 
V.  DtOkie,  29  Law  J.  Rep.  (n.8.)  C.P.  258;  8  Com. 
B.  Rep.  N.S.  48. 

By  a  charter*party,  it  was  agreed  that  the  ship, 
then  lying  at  Genoa^  should  sail  **  on  or  before  the 
SOth  of  July  1859,*'  to  Monte  Video  and  Lima  (with 
goods  for  third  parties),  and  thence  proceed,  with  all 
convenient  despatch,  to  Callao,  where  the  master  was 
to  report  his  arrival  to  the  agents  of  the  charterers, 
by  whom  he  was  to  be  sent  to  the  Chincha  Islands 
for  a  cargo  of  guano  for  a  port  in  the  United  King- 
dom. Thirty  days  were  to  be  allowed  to  the  char- 
terers for  loading  the  ship,  and  to  the  owners  for 
taking  in  certain  specified  light  flight,  and  thirty 
days  over  and  above  the  lay  days,  at  7L  per  day; 
and  then  came  the  followbg  provision :  '*  Should  the 
vessel  be  unnecessarily  detained  at  any  other  period 
of  the  voyage,  such  detention  to  be  paid  by  the 
party  delinquent  to  the  party  observant,  at  the  above- 
named  rate  of  demurrage  or  compensation.**  The 
vessel  did  not  leave  Genoa  until  the  8th  of  Septem- 
ber : — Held,  that  this  was  not  a  detention  during  the 
"voyage,"  within  the  meaning  of  the  penalty  clause. 
ValenU  v.  QibU,  5  Com.  B.  Rep.  270. 

The  plaintiffand  defendant  agreed  by  charter-party 
that  the  plaintiff's  vessel  should  sail  to  Sydney  and 
Moreton  Bay,  and  thence  proceed  to  Callao,  Peru, 
where  the  captain  should  report  his  arrival  to  Messrs. 
G,  who  should  send  the  captain  ordere  for  loading 
a  cargo  of  guano  at  the  Chincha  Islands,  to  which 
place  the  vessel  should  at  once  proceed;  and  after 
completing  her  loading,  proceed  to  any  safe  port  in 
the  United  Kingdom :  freight  to  be  paid  at  the  rato 
of  4/.  sterling  per  ton  weight  of  guano.  "  The 
owners  guarantee  that  for  the  freight  of  4^  per  ton, 


the  ship  shall  be  despatehed  fh>m  Australia  within 
twenty-one  days  after  arrival ;  if  detained  over 
twenty-one  days,  &c.,  3/.  10«.  per  ton  to  be  the  rato 
of  freight.  If  ordered  from  Sydney  to  Moreton  Bay, 
the  time  so  occupied  not  to  be  reckoned  in  the  days 
as  above.**  The  vessel  sailed  from  Liverpool  on  the 
5th  of  July  1858,  and  anchored  inside  Sydney  Heads 
on  the  25th  of  October  1858.  She  was  ordered  to 
Moreton  Bay,  but  bad  weather  and  the  insubordina- 
tion of  a  portion  of  the  crew  prevented  the  vessel 
from  leaving  Sydney  Harbour  until  the  4tb  of  No- 
vember, when-  she  proceeded  on  her  voyage,  and  on 
the  12th  anchored  inside  the  Flanders  Rocks  and 
outside  Moreton  Bay.  She  was  taken  in  charge  of  a 
pilot  up  the  channel,  and  on  the  14th  arrived  at  her 
anchorage,  where  she  remained  until  the  5th  of  De- 
cember. Some  of  the  crew  having  deserted  and 
othera  refused  to  work,  the  remainder  was  not  suffi- 
cient to  navigate  the  vessel  safely  to  Callao,  and  no 
addition  to  tiie  crew  could  be  procured  at  Moreton 
Bay.  On  the  5th  of  December  the  master  caused 
the  anchor  to  be  got  up  and  the  tails  set  by  the  men 
who  were  willing  to  work,  with  the  assistance  of  the 
harbour-master  and  pilot's  crew,  and  the  vessel  pro- 
ceeded on  her  voyage  to  Callao,  but  shortly  after- 
wards stopped  from  the  wind  failing.  During  the 
night  several  of  the  seamen  deserted.  On  the  6th 
the  vessel  proceeded  some  distance  further,  when  the 
greater  part  of  the  crew  refused  to  proceed  to  Callao, 
on  the  ground  that  the  ship  was  not  sufBciently 
manned,  and  they  compelled  the  captain  to  return 
to  Sydney.  The  vessel  arrived  at  Sydney  on  the 
12th  of  Deoember,  and  remained  there  until  the 
6th  of  January  1854,  when  she  sailed  to  Callao, 
where  she  ultimately  arrived,  and  brought  home  a 
cargo  of  guano: — Held,  that  under  the  above  cir- 
cumstances, the  ship  was  not  despatched  from  Aus- 
tralia within  twenty-one  days  after  her  arrival,  and 
consequently  that  the  plaintiff  was  not  entitled  to 
the  freight  of  4/.  per  ton.  Sharp  v.  QiJbhs,  1  Hurl. 
&  N.  801. 

A  being  equitably  entitled  to  a  ship  entered  into  a 
charter-party  with  C,  and  afterwards  mortgaged  the 
ship  to  B,  B  the  mortgagee  having  notice  of  the 
charter-party.  The  ship  proceeded  on  its  voyage, 
but  shortly  afterwards  was  obliged  to  put  into  port 
fbr  repairs,  which  were  paid  for  by  B,  and  B  took 
possession  of  the  ship.  C  filed  a  bill  against  A  and 
B,  praying  specific  performance  of  the  charter-party 
and  for  an  injunction  to  restrain  the  use  of  the  vessel 
for  any  other  purpose  than  in  performance  of  the 
contract  entered  into  with  C.  One  of  the  Vice 
Chancellors  dismissed  the  bill;  and,  on  appeal,  this 
decision  was  affirmed,  the  Lord  Chancellor  conidder- 
ing  that  specific  performance  of  the  charter-party 
could  not  be  decreed,  the  highest  right  against  B 
being  to  prevent  him  from  actively  interfering  to 
stop  the  performance  of  the  contract,  while  the  con- 
tract remained  in  force,  but  that  under  the  circum- 
stances of  the  case  the  contract  was  virtually  at  an 
end  upon  B*s  taking  possession  of  the  ship.  Ih 
MaUot  V.  CHbion,  28  Law  J.  Rep.  (h.8.)  Chanc.  498 ; 
4  De  Gex  &  J.  276. 

(B)  Irsubakok. 

A  policy  of  insurance  was  effected  upon  the 
passage-money  of  emigrants  upon  a  voyage  from 
Liverpool  to  Boston  against  the  perils  of  the  sea, 
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fce.  At  the  end  of  the  policy  «m  a  memonndniD, 
**  on  ponagv-moDey  of  emignnta,  lubject  to  pay  s 
looi  j»ra  r^dy  and  subject  to  the  claiiaes  and  condi- 
tiona  made  under  lectionB  47.  to  51.  of  the  Pae- 
aeuKen  Act,  1852,  and  againit  theae  risks  onlv  *^: — 
Held,  that  the  policy  extended  to  any  expense  occft- 
sioned  by  the  perils  insured  against,  which  were 
thrown  upon  the  shipowners  by  any  of  the  enu- 
merated sections;  but  not  to  the  expense  of  mnin- 
taining  the  passengers  during  the  detention  of  the 
ship  at  a  foreign  port  for  the  purpose  of  repairs,  the 
ship  afterwards  completing  the  voyage  with  the  pa»- 
sengers  on  board;  such  expense  betn^r  cast  upon  the 
owners  by  section  82.  of  the  act.  Willit  ▼.  Cooke, 
25  Law  J.  Rep.  (n.b.)  Q.a  16;  5  E.  di  a  641. 

A  policy  of  aasumnce  was  effected  on  a  ship  and 
caigo  from  Galatz  to  London.  The  policy  was  in 
the  usual  form,  but  contained  a  stipulation,  by  way 
of  exception,  that  the  ship  and  goods,  &c.  were  war- 
ninted  **  free  from  capture  and  seizure  and  the  con- 
sequences of  any  attempt  thereof."  On  the  17th  of 
March  1854  (war  not  being  declared  between  Eng- 
land and  RuMia  until  the  29th)  the  ship  sailed  from 
GalaU  on  her  homeward  voyage,  and  on  the  19th 
passed  the  mouth  of  the  Ismail  river,  where  there  was 
a  Russian  fort,  and  close  enough  to  the  shore  to  be 
hailed,  with  the  English  ensign  flying,  without  being 
molested  or  receiving  any  communicHtion  from  the 
shore.  When  about  half  a  mile  from  the  fort  two 
guns  were  pointed  at  the  ship,  and  the  Ruasiflus, 
without  any  notice  being  given,  fired  at  her,  and 
although  her  sails  were  lowered  and  anchor  dropped, 
they  continued  to  fire  at  her  until  she  sank.  The 
ofiioers  and  crew  took  to  the  boats  to  save  their 
lives,  and  on  reaching  the  shore  were  taken  prisoners 
by  the  Russians^  and  detained  some  weeks,  and  then 
released.  One  of  the  Russian  officers,  by  whom 
some  of  the  crew  were  examined,  stated  that  the 
English  ensign  had  been  mistaken  for  the  Turkish 
flag,  and  that  they  thought  the  ship  was  a  Turkish 
ship,  and  that  he  was  sorry  for  the  mistake  that  had 
been  made : — Held,  in  an  action  upon  the  policy  to 
recover  for  the  loss  of  the  ship  and  cargo,  first,  that 
the  loss  would  have  been  a  peril  insured  against 
within  the  meaning  of  the  policy,  but  for  the  above 
exception;  secondly,  that  the  iacta  shewed  an 
actual  seizure  of  the  ship  by  the  Russians,  and  that 
such  seizure  came  within  the  meaning  of  the  excep- 
tion. By  Lord  CamjpbeU,  C.J.,  that  the  exception 
extended  to  any  capture  or  seizure  whereby  the  ship 
was  lost  to  the  assured,  whether  legal  or  altogether 
illegal  and  contrary  to  the  law  of  nations.  PoweU 
V.  Hyde,  25  Law  J.  Rep.  (v.s.)  Q.B.  65;  5  £.  & 
B.  607. 

There  is  no  implied  warranty  of  seaworthiness  in 
any  case  of  a  time  policy — distentiente  Erie,  J, 
Declaration  upon  a  time  policy  upon  a  ship.  Pleas, 
first,  that  at  the  time  when  the  policy  was  effected  and 
down  to  the  time  of  sending  the  ship  to  sea,  she  was 
an  outward-bound  ship  lying  in  a  British  port,  where 
the  plaintiflb  (the  owners)  resided;  that  the  ship  was 
chartered  for  a  voyage,  and  that  the  plaintiffs 
sent  her  to  sea  in  an  unseaworthy  state,  and  when 
she  was  not  in  a  fit  condition  to  go  to  sea,  and  that 
she  was  ailerwards,  while  on  the  high  seas  in  that 
condition,  lost.  Second  plea  in  the  same  terms, 
except  that  it  alleged  that  the  plaintiffs  knowingly, 
wilfully,  wrongfully  and  improperly  sent  Uie  £ip 


ont  to  lea  in  an  nnaeawortiiy  state,  and  what  she 
was  not  in  a  fit  condition  safely  to  go  to  aea,  and 
that  while  she  was  on  the  high  seas  in  that  condition 
she  was  lost.  Third  plea  to  the  same  effect,  exeept 
that  it  alleged  that  the  plaintiffs  knowingly,  wiHiilly, 
wrongfully  and  improperly  sent  the  ship  to  sea  in  an 
unseaworthy  state,  and  when  she  was  not  fitted  for 
the  voyage,  and  when  she  was  not  in  a  fit  condition 
safely  to  go  to  sea,  and  at  a  time  when  it  was  dan- 
gerous for  her  to  go  to  sea  in  the  condition  in  which 
she  then  was,  and  that  the  plaintiffs  wrongfolly  and 
improperly  caused  and  permitted  her  to  be  on  the 
high  sess  in  the  condition  aforesaid,  and  without  a 
master  or  proper  crow  to  navigate  her  on  her  voyage, 
during  which  time,  by  reason  of  the  premises,  ^e 
was  wrecked  and  lost: — Held,  by  Laird  CmmpbeU, 
C.J.,  CoUridgt,  J,  and  Wightman,  J.,  that  the  first 
two  pleas  were  not  an  answer  to  the  action.  That 
the  third  plea  was  an  answer,  upon  the  ground  that 
the  plaintiffs  could  not  recover  for  a  loss  occasioned 
by  their  own  wrongful  act  Per  SrU, «/.,  that  all 
the  pleas  were  an  answer  to  the  action,  upon  the 
ground  that  in  a  time  policy  there  is,  under  the  cir- 
cumstances there  stated,  an  implied  warranty  of  sea- 
worthiness. Th4>mpoon  v.  Hopper,  25  Law  J.  Sep. 
(h.8.)Q.B.  240;  6E.  &B.  172. 

The  rule  of  law  that  an  implied  warranty  of  sea- 
worthiness does  not  attach  to  a  time  policy  bomdjide 
effected  on  a  ship,  applies  equally  whether  the  ship 
at  the  commenci'ment  of  the  risk  be  at  sea  on  her 
voyage  or  be  at  the  date  of  the  policy  in  a  port  about 
to  sail  on  a  voyage,  where  there  are  means  of  making 
her  seaworthy.  But  if  the  ship  sail  on  her  first  voy- 
age after  the  policy  in  an  unseaworthy  condition,  the 
underwriter  cannot  be  made  liable  for  repairs  ren- 
dered necessary,  not  by  perils  of  the  sea,  but  by  the 
bad  condition  of  the  ship  at  the  commencement  of 
the  risk.  Foweua  v.  Sanefield,  25  Law  J.  Rep.  (njB.) 
Q.a  249;  6£.  &B.  192. 

Declaration  on  a  time  policy  on  a  ship  from  the 
15th  of  April  1854  to  the  15th  of  April  1855,Hlleging, 
first,  a  loss  in  respect  of  the  expense  of  repairs  ailer 
the  I5th  of  April  1854  whilst  on  the  high  seaa,  ren- 
dered neceasiiry  by  the  perils  insured  against,  and 
that  afterwards  and  during  the  continuance  of  the 
risk  insured  against,  the  ship  was  by  perils  of  the  sea 
wrecked  and  became  wholly  lost  to  the  plaintiff. 
Fourth  plea  to  the  first  lots,  that  the  ship  sailed  on 
her  voy»ge  in  an  unseaworthy  state  for  the  voyage; 
that  neither  at  the  time  of  her  bailing  nor  at  any  time 
before  the  said  plainttff''s  loss  was  Hie  tight,  &c.,  or 
reasonably  fit  to  withstand  and  safely  encounter  or 
bear  the  ordinary  force  of  the  winds  and  waves;  that 
she  did  not  meet  with  or  encounter  any  storms,  &c. 
or  any  greater  violence  of  winds  and  waves  than  was 
usual  and  ordinary,  &c.,  and  that  the  necessity  for 
the  raid  repairs  arose  from  the  bad  and  defective 
condition  of  the  ship  and  her  exposure  in  such  con- 
dition. Seventh  plea  to  the  whole  declaration,  that 
the  policy  was  made  in  Liverpool,  and  that  the  ship 
when  the  said  risk  commenced  was  in  the  port  of 
Liverpool,  and  remained  there  until  she  sailed  on 
her  voyage;  that  at  the  said  port  there  were  sufficient 
means  of  repairing  the  ship  and  making  her  sea- 
worthy ;  that  she  sailed  a  few  days  after  the  said  15th 
of  April  on  her  voyage  from  L  to  R,  being  the  voy- 
age in  the  declaration  mentioned,  and  upon  which 
the  said  several  loeses  occurred ;  and  that  the  ship 
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wu  not  at  the  time  when  the  lo  tailed  on  the  taid 
▼egrage  eeawoithy  for  the  said  yoyage: — Held,  fint, 
that  the  fourth  plea  wai  a  good  answer  to  the  plain- 
tiflHi  claim  to  reeover  in  respect  of  the  first  loss. 
Secondly  (Erle^  J,  dissenting),  that  the  seventh  plea 
was  no  answer  to  the  plaintiff's  claim  to  recover  for 
the  loss  occasioned  hy  the  perils  insured  against. 
Ihid. 

The  plaintiff,  who  had  purchased  a  cargo  which 
was  ready  to  be  loaded  at  Quebec,  effected  an  insur- 
ance in  the  usual  form  at  and  lirom  New  York  to 
Quebec,  during  her  stay  there,  and  thence  to  a  home 
port,  "on  profit  on  cargo,"  beginning  the  adventure 
on  the  ^M>ds  from  the  loading  tiiereof  aboard  the  said 
ship.  The  ship,  which  was  at  the  time  of  effSMtmg 
the  policy  on  the  voyage  from  New  York  to  Quebec, 
was  lost  before  she  reached  that  port: — Held,  that 
no  cargo  having  been  loaded,  the  plaintiff  could  not 
recover.  Hothead  v.  Young,  25  Law  J.  R^.  (n.8.) 
Q.B.  290;  6  E.  &  B.  812. 

The  declaration  set  out  certain  correspondence, 
shewing  that  the  pUuntiff  intended  to  insure  the  loas 
of  his  profit  by  the  ship  being  lost  before  arriving  at 
Quebec,  and  alleged  that  the  correspondence  and  the 
nature  of  the  ride  intended  to  be  covered  were  ez* 
plained  to  the  defendants  before  they  subscribed  the 
policy,  and  that  the  premium  was  at  a  higher  rate 
than  would  have  been  charged  for  an  insuranoe  from 
Quebec  homewards,  or  on  goods  for  the  voyage: — 
Held,  that  these  &cts  could  not  be  looked  at  to  alter 
the  nature  of  the  contract    Ibid. 

On  a  policy  of  insurance  on  goods  by  sea,  the  goods 
were  declared  to  be  ** 2,688  \Mgi  of  linseed,  1,600Z.** 
1,028  bags  were  totally  destroyed  by  perils  of  the 
sea,  the  rest  was  safely  brought  to  port  The  policy 
contained  the  ordinary  memorandum  that  ^'seed  was 
warranted  free  from  average,  unless  general,  or  the 
ship  be  stranded."  The  Court  held,  that  the  assured 
were  not  entitled  to  recover  from  the  underwriters 
for  the  loss  of  the  1,028  bags ;  and  Uud  down  ti)e 
rule,  that  where  memorandum  goods  of  the  same 
species  are  shipped,  whether  in  bulk  or  in  packages 
not  expressed  by  distinct  valuation,  or  otherwise,  in 
the  policy  to  be  separately  insured,  and  there  is  no 
general  average,  and  no  stranding,  the  ordinary 
memorandum  exempts  the  underwriters  from  liabih'ty 
for  a  total  loss  or  destruction  of  part  only,  though 
consisting  of  one  or  more  entire  packages,  and  though 
such  package  or  packages  be  entirely  destroyed  or 
otherwise  lost  by  the  specified  perils.  JantonY.  J2a22i 
(in  error),  25  Law  J.  Rep.  (n.8.)  QB.  300;  nom. 
JUdU  V.  J(m9(yn,  6  E.  &  B.  422. 

Where  the  plaintiff  declared  on  a  policy  of  insur- 
ance on  a  ship  **  from  the  meridian  of  the  day  of 
sailing  from  S,  to  the  meridian  of  the  20th  of  March 
1853,**  for  a  loss  by  perils  of  the  sea,  and  the  defendant 
pleaded  that  the  ship  was  not  at  the  time  of  sailing 
from  S,  or  at  any  time  of  the  day  of  sailing  from  S, 
or  afterwards  during  the  risk,  seaworthy, — Held,  on 
demurrer,  that  the  plea  was  bad,  there  being  no  im- 
plied warranty  of  seaworthiness  such  as  was  assumed 
by  the  plea,  and  the  case  being  within  the  terms  of 
the  decision  in  Oihson  v.  8maU.  Queare — whether 
in  the  case  of  a  time  policy  essentially  connected 
with  the  commencement  of  a  voyage,  a  warranty  of 
seaworthiness  at  the  commencement  of  the  voyage 
might  not  be  implied.  MUkad  v.  Tredwm,  25  Law 
J.  Rep.  (n.&)  C.P.  83;  17  Com.  B.  Rep.  551. 

DiGSBT,  1855—60. 


Messrs.  C  &  Co.,  the  owners  of  a  vessel,  wrote  to 
the  pkiintiSs,  merchantSi  in  the  United  States,  re- 
questing them  to  obtain  a  charter  for  the  vessel,  and 
mlding,  that  if  the  plaintiflb  accepted  a  charter  for 
Great  Britain,  they  preferred  the  captain  drawing 
against  freight,  if  not  prejudicial  to  the  vessel's  inter- 
est. They  also  sent  a  letter  to  the  captain,  in  which 
they  advised  him  to  put  the  vessel  into  the  phuntilft' 
hands.  The  captain  having  shewn  this  letter  to  the 
plain  ti£b,  and  having  asked  them  if  they  would  .draw 
on  account  of  freif^t,  they  said  they  would.  The 
vessel  was  loaded  as  a  general  ship  for  Liverpool,  and 
was  intended  to  be  consigned  to  Messrs.  M  &  Co.  at 
Liverpool,  and  who  were  to  do  the  ship^  business  in 
the  usual  course.  The  plaintifis  wrote  to  the  owners, 
informing  them  that  the  vessel  was  being  loaded  as  a 
general  £ip,  stating  that  they  would  draw  upon  the 
freight  to  the  amount  of  disbursements,  as  the  owners 
had  requested.  The  captain  accordingly  drew  on 
M  6l  Co.,  and  requested  them  to  charge  the  same  to 
account  of  freight  M  &  Co.  having  refused  to  accept 
the  bill,  it  was  indorsed  to  6  &  Co.,  the  plaintiff* 
agents,  who  effected  an  insurance  on  the  freight 
The  vessel  having  been  lost  on  her  voyage  to  this 
country,  and  the  plaintifib  having  brought  an  action 
on  the  policy, — Held,  first,  that  the  plaintifis  had  an 
insureble  interest;  secondly,  that  such  interest  was 
oonreetly  described  as  *'aidvances  on  account  of 
fireight."  Wikon.  v.  Martin,  25  Law  J.  Rep.  (n.8.) 
Exch.  217;  11  Exch.  Rep.  684. 

A  mutual  assurance  company  inserted  in  all  its 
policies  a  condition  that,  when  a  loas  occuired,  the 
suffering  member  should  give  in  his  claim  and  prove 
his  loss  before  a  committee  of  members  appointed  to 
settle  the  amount;  that  if  a  difference  thereon  arose 
between  the  committee  and  the  sufiering  member, 
the  matter  should  be  referred  to  arbitration,  and  that 
no  action  should  be  brought  except  on  the  award  of 
the  arbitrators: — Held,  that  this  condition  was  not 
illegal  as  ousting  the  jurisdiction  of  the  Courts.  SeoU 
V.  Avery  (House  of  Lords),  25  Law  J.  Rep.  (ir.s.) 
Exch.  308;  5  H.L.  Cas.  811. 

A  sea  policy  of  insurance  declared  to  be  "  on  profit 
on  cotton,  say  150  bales,  said  profits  valued  at  8502., 
and  in  case  of  loss  or  accident  the  said  policy  to  be 
considered  a  sufiScient  proof  of  interest,  and  said 
policy  warranted  fte^  fh»m  average  and  without 
benefit  of  salvage,  that  is,  should  the  vessel  from  any 
cause  whatever  be  unable  to  bring  on  her  cargo,  then 
a  total  loss  is  to  be  paid,**  is  a  po&cy  on  goods  within 
the  statute  19  Geo.  2.  c.  87.  b-  1|  and  is  therefore  void 
as  containing  terms  prohibited  by  that  act.  Smith  v. 
Reynolds,  25  Law  J.  Rep.  (n.s.)  Exch.  887;  1  Hurl. 
Sl  N.  221. 

In  an  action  upon  a  time  policy,  alleging  a  loss  of 
the  ship  by  the  perils  of  the  sea,  the  defendant 
pleaded  that,  after  the  policy  was  effected,  the  plain- 
tiffs knowingly,  wiUuIly,  wrongfiilly  and  improperly 
sent  the  ship  to  sea  in  an  unseaworthy  state,  and 
when  she  was  not  fitted  for  the  voyage  Or  in  a  proper 
condition  safely  to  go  to  sea,  and  at  a  time  when  it 
was  dangerous  for  her  to  go  to  sea  in  the  state  and 
condition  in  which  she  then  was,  and  that  the  plain- 
tifis wrongfully  and  improperly  caused  and  permitted 
the  said  ship  to  be  and  remain  on  the  high  seas  near 
to  the  sea- shore  for  a  great  length  of  time  in  the 
state  and  condition  aforesaid,  and  without  a  master 
and  a  proper  crew  to  manage  her,  during  which  time 

4F 


580 


SHIP  AND  SHIPPING;  (B)  InvBAvos. 


•he  was,  by  iMMn  of  the  piemitet,  wrecked  and  lott 
I«ue  wa«  taken  on  the  plee.  The  fiictt  were,  that 
the  ship  having  been  loaded  in  Sunderland  Harbour, 
was  sent,  by  the  authority  of  the  phuntifft,  out  of  the 
harbour  and  across  the  bar  into  an  open  roadstead, 
for  the  purpose  of  taking  advantage  of  a  spring-tide. 
At  this  time  some  of  her  shrouds,  which  had  been 
femoved  for  the  purpose  of  loading  her,  were  not 
replaced,  and  her  rig^ng  was  in  other  respects  incon>* 
plete.  The  plaintiflfs  were  aware  of  the  state  in 
which  the  ship  was  when  she  left  the  harbour.  In 
consequence  of  this  she  was  obliged  to  be  brought 
up  in  the  roadstead^  and  riggers  were  sent  out  who 
completed  her  rigging  and  equipment  there.  After 
the  defects  had  been  repaired,  but  before  the  ship 
had  left  the  roadstead,  a  sudden  storm  came  on,  which 
caused  her  to  drag  her  anchor,  and,  being  unable  to 
slip  the  cable,  she  went  on  shore  and  was  wrecked: 
•^Held,  that  the  jury  ought,  with  reference  to  the 
iwue  and  the  evidence,  to  have  been  asked,  not  whether 
any  of  the  wrongful  acts  or  neglects  of  the  plaintiift 
alleged  in  the  plea,  were  the  direct  and  proximate 
cause  of  the  loss,  but  whether  they  were  the  efficient 
cause  without  which  the  loss  would  not  have  hap» 
pened.  Thompton  v.  Hopper,  26  Law  J.  Rep.  (v.b.) 
Q.B.  18;  6B.  &B.  937. 

By  a  clause  in  a  policy  of  insurance  upon  a  ship 
valued  at  8,000^.,  it  was  agreed  that  if  the  said  ship 
should  by  accident  or  negligence  run  down  or  damage 
any  other  ship,  and  the  assured  should  thereby  Im- 
eome  liable  to  pay,  and  should  pay  any  sum  not 
exceeding  tiie  value  of  their  ship  and  fireight  by  or 
in  pursuance  of  the  judgment  of  any  Court,  the 
anurer  weotd  bear  such  proportion  of  three-fourths 
of  the  sum  eo  paid  as  the  sum  assured  bore  to  the 
value  of  the  riiip  and  fbcight  assured: — Held,  that 
the  assurers  were  liable  only  in  proportion  to  the 
sum  actually  paid  by  the  assured,  under  a  decree  of 
the  Court  of  Admiralty,  to  the  ownen  of  the  injured 
ship,  although  their  riiip,  which  was  valued  in  the 
policy  at  a  greater  sum,  had  been  sold  under  the 
decree.  Tl^npion  v.  Beifnolda,  26  Law  J.  Rep. 
(n.b.)  Q.B.  93;  7  E.  &  B.  172. 

Extraordinary  expenses  occasioned  by  the  fortuit- 
ous stranding  of  a  ship  cannot  be  made  the  subject 
of  general  average,  unless  incurred  for  the  joint 
benefit  of  the  ship  and  cargo.  Where,  therefore,  a 
ship  by  perils  of  the  sea  ran  ashore  in  a  bay  on  the 
ooaist  of  Ireland,  and  in  order  to  get  her  off  the  whole 
of  the  cargo  vras  discharged,  and  considerable  ex* 
pense  was  incurred  after  the  cargo  was  discharged^ 
in  floating  her  off  and  towing  her  to  Liverpool  fbr 
repain< — Held,  that  the  expenses  incurred  in  floating 
the  ship  off,  and  towing  her  to  Liverpool  for  repaira) 
could  not  be  considered  to  have  been  fbr  the  benefit 
of  the  cargo,  and  therefore  were  not  the  sol^ect  of 
general  average,  but  were  (the  ship  bdng  insured)  s 
charge  on  the  nnderwritera  as  a  particular  average 
on  the  ship  alone.  Job  v.  Lam^Um,  26  Law  J.  Rep. 
tir.s.)  Q.B.  97;  6  B.  &  B.  779. 

A  ship,  being  chartered  out  and  in  for  a  homeward 
caiigo,  but  having  some  goods  on  board  outwards, 
became  atranded  soon  after  sailing.  The  goods^  tOii 
gether  with  material  of  the  ship,  were  put  on  board 
lighton  by  the  maater  and  sent  back  to  port  and 
warehoused  there.  The  ship,  after  some  days,  was 
got  off  and  returned  to  port,  and  when  she  had  been 
repaired  the  goods  were  re-shipped  and  carried  for- 


ward to  their  destination  without  any  iaterlbnDee  of 
the  owner  of  them : — Held,  that  the  huiding  of  the 
goods  was  part  of  the  continuous  operation  for  getting 
the  ship  off  and  sendmg  her  back  to  port,  there  to 
be  repaired,  with  a  view  to  proaecute  the  original  ad* 
venture,  and  that  the  goods  and  chartered  freight  must 
both  contribute  in  general  average  with  the  dbip  to 
the  expenses  necessarily  incurred  in  getting  her  off 
after  the  goods  were  landed. — /o6'v«  Lonfj/Um  die- 
tinguished.  Monm  v.  /cms,  86  Law  J.  Rep.  (n.s.) 
Q.B.  187;7£.  dtB.  628. 

Held,  also,  that  if  the  goods  had  not  remained 
liable,  the  fVefght  must  still  have  contributed  to  thia 
general  average  with  the  ship.    Ibid. 

Where  a  policy  of  insurance  on  ship  and  caigo 
•toted  the  adventure  on  cargo  to  begin  "from  the 
loading  thereof  aboard  the  tad  ship,'*  and  to  iema- 
nate  '*when  the  same  shall  be  safely  landed,"  and 
afterwards  contained  a  memorandum  as  follows: 
"With  liberty  to  load,  reload  exchange^  eeU  or 
barter  all  or  either  goods  or  property  on  the  ooast  of 
Africa  and  African  islands^  and  with  any  vessd, 
boats,  foctories  and  canoea,  and  to  transfer  intctcst 
from  this  veswl  to  any  other  vessel,  or  from  any 
other  vessel  to  this  vessel,  in  port  or  at  sea,  and  at 
any  ports  or  placea  she  mi^t  call  at  or  proceed  to^ 
without  being  deemed  a  deviation,  upon  any  kinda 
of  goods  and  merchandises^: — Held,  that  such  weida 
did  not  protect  goods  lying  at  the  plaintifih'  fiietoQr 
after  they  were  landed  from  the  ship,  or  any  goods 
destined  to  be  the  cargo  of  the  ship,  ^arnsoii  ▼. 
JSlUa,  26  Law  J.  Rep.  <■.&.)  Q.a  239 ;  7  £.  dt  R 
465. 

A  shipowner  may  insure  freight  on  a  time  policy^ 
though  the  freight  is  not  earned  till  after  the  tiase 
expires.  There  is  a  totel  loos  of  freight  insored  till 
a  given  day,  if  before  that  day  the  gooda  are  ao 
damaged  that  they  could  not  be  put  into  audi  a  con- 
dition as  to  be  carried  with  safety  to  their  destination, 
without  an  expenditure  equal  to  their  value  on  arriv- 
ing at  their  deetination.  The  test  is,  whether  a  pru- 
dent owner,  uninaured,  would  have  repaired  the 
goods.  MiDkmd  v.  OUletpif,  26  Law  J.  Rep.  (r  a) 
C.P.  306 ;  2  Com.  B.  Rep.  N.8.  627. 

The  plaintiff  inaured  freight  acoording  tothe  rules 
of  a  mutual  assurance  association,  from  the  24th  of 
January  to  the  1st  of  March  1652,  and  one  of  the 
rales  waa  that  the  committee  of  the  aasodatioo. 


unless  they  received  ten  days*  notice,  or  gave  ten 
days'  notice,  should  renew  each  policy : — Bemhk — 
that  this  was  to  he  taken  as  a  continuing  policy. 
Ibid. 

Where  articles  essentially  difibrent  in  nature  and 
kind  are  insured  under  a  general  description  as 
**  master^  effects,**  warranted  free  from  all  avenge^ 
the  warranty  is  divisible,  and  means  that  the  insurers 
are  not  to  be  liable  for  any  partial  loss,  hot  are  to 
be  liable  for  a  total  loss,  of  any  of  the  specific 
articles  insured  under  that  deacripti<Hi.  jf^f  t. 
JfodbensM,  26  Law  J.  Rep.  (n.s.)  CP,  313;  SCom. 
K  Rep.  N.&  16. 

Therefbre,  where  the  master  of  a  vsasel  which 
was  lost,  having  effected  such  a  policy,  aaved  his 
chronometer  and  a  few  other  articles,  but  the  rest 
of  his  effecta  were  totally  lost, — Held,  that  he  was 
entitled  to  recover  against  the  underwritera  the 
value  of  the  articles  lort.     Ibid. 

It  being  now  well  established,  as  a  rule  of  law. 
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Aiifc  on  an  insunuiee  for  « loyngp  either  on  ehip,  or 
goodt,  or  freight,  a  warranty  <^  teaworthhieeii,  for 
the  Toyagei,  of  Uie  ship  iraurad,  or  of  the  ihip  in 
which  the  goods  are  cairied,  k  to  be  implied;  but 
''leaworthmefli*'  being  a  relative  term,  and  the 
qneetion  of  what  it  involvee  in  eaeh  case  being  one 
of  fiust,  there  ife  no  exception  to  the  rule  in  the  case 
of  an  insurance  on  salvage  (that  is,  on  ship  and 
cargo,  in  respect  of  the  lien  of  the  insured  for  salvage 
eerviee  rendered),  there  being  no  exclusion  of  such 
a  warranty.  And  words  in  the  policy,  reciting  that 
the  ship  and  cargo  have  been  abandoned  by  the 
original  crew,  and  taken  into  port  by  the  salvor  (the 
insured),  in  whose  interest  the  insurance  is  effected, 
do  not  amount  to  an  implied  exclusion  of  it,  it  being 
merely  explanatory  of  the  interest  insured.  KniU 
▼.  Hooper,  26  Law  J.  Bep.  (n.8.)  Exch.  877;  S 
HurL  A  N.  277. 

The  question  to  what  extent  the  Tcssel,  under 
snch  circomstancw^  is  to  be  seaworthy,  is  for  the 
jury,  who  wUl  say  whether  the  ship  was^  at  the  com- 
mencement of  the  voyage^  in  such  a  state  as  to  he 
leaaonably  capable  of  perfbrming  it    Ibid. 

A  ship,  being  ikeighted  by  the  owners,  and  insur- 
ances eflbeted  in  the  ordinary  form  on  freight  and 
■hip^  was  stnnded  near  her  port  of  discharge^  and 
notice  of  abandonment  giren  to  the  underwriters  on 
•hip;  part  of  the  caigo  was  then  brought  by  lighters 
to  port  and  the  ship  brought  to  poii  with  the  re- 
namder  by  and  at  the  expense  of  the  owners.  The 
abandonment  was  subsequently  accepted: — Held,  as 
between  the  shipowners  and  the  underwriters  on 
■hip,  that  nothing  in  the  nature  of  freight  for  the 
whole  Tojrage  pasMd  to  the  latter  as  ebuidonees  of 
■hip;  but  &at  they  were  entitled  to  compensation 
from  the  shipowners,  as  owners  of  the  goods,  for  the 
carriage  in  the  ship  of  the  goods  from  tiie  place  of 
fltnuuUng  to  the  port,  calculated  at  the  current  rate 
offreight  between  those  places.  Miller  v.  Wood/all, 
27  Law  J.  Rep.  (h.b.)  Q.B.  120;  8  B.  &  B.  498. 

There  appears  to  be  no  such  custom  at  Lloyds  as 
that  the  premhmis  on  policies^  underwritten  by  a 
deceased  underwriter,  should  not  be  payable  by  the 
brokers  after  his  death  to  his  representatives^  till  the 
risks  created  by  the  policies  he  had  undifrwritten  for 
the  brokers  should  all  be  run  off.  SemhU — that 
such  a  custom,  or  an  express  condition  to  that  effect, 
would  not  be  illegal.  Bedtwiih  t.  Butten^  27  Law 
J.  Rep.  (r.b.)  Q.B.  162;  8  £.  &  B.  688. 

By  the  16  ft  17  Vict,  c  107.  ss.  170.  and  172, 
before  any  clearing  officer  permits  any  ship,  wholly 
or  partly  laden  with  timber,  to  dear  out  from  any 
Britiah  port  in  North  America  or  Honduras  for  any 
port  in  the  United  Kingdom,  between  the  1st  of 
September  and  the  1st  of  May,  he  is  to  ascertain 
that  the  whole  of  the  cargo  is  below  deck,  and  to 
give  a  certificate  to  that  eifoct  to  the  master,  and  the 
master  shall  not  sail  without  such  certificate,  or 
piece  or  allow  to  be  placed  any  part  of  the  caigo  on 
deck,  under  a  penalty  of  1002.: — Held,  that  this  did 
not  make  the  voyage  of  a  ship  sailing  in  contmven- 
tion  of  the  act  absolutely  illegal,  and  that  a  person, 
not  a  party  to  the  master's  acts,  could  recover  on  a 
policy  of  insurance  effected  on  the  cargo  and  freight. 
Ownard  t.  ffyde,  27  Law  J.  Rep.  (h.b.)  Q.B.  408; 
£.  ft  B.  670. 

In  an  action  upon  a  time  policy,  alleging  the  loss 
of  the  ship  by  the  perils  of  the  sea,  the  defendant 


pleaded  that,  after  the  policy  had  been  eflEbcted* 
the  pluintifis  knowingly,  wilfully,  wrongfolly  and 
improperly  sent  the  ship  to  sea  in  an  unieaworthy 
state,  and  when  she  was  not  fitted  for  the  voyage,  or 
in  a  proper  condition  safely  to  go  to  sea,  and  at 
a  time  when  it  was  dangerous  for  her  to  go  to  sea  in 
the  state  and  condition  in  which  she  then  was,  and 
that  the  plaintifi  wrongfully  and  improperly  caused 
and  permitted  the  said  ship  to  be  and  remain  on  the 
high  seas,  near  to  the  sea-shore,  ibr  a  great  length  of 
time  in  the  state  and  condition  aforesaid,  and  without 
a  master  and  a  proper  crew  to  manage  her,  during 
which  time  she  was,  by  reason  of  the  premises^ 
wrecked  and  lost.  Issue  was  taken  on  the  plea. 
The  ihots  were,  that  the  ship  haTing  been  loaded  in 
Sunderland  Harbour  was  sent,  with  her  rigging 
incomplete,    and   therefore   unseaworthy,    by  the 

Slaintifis,  who  knew  of  her  state,  out  of  the  harbour 
ito  the  open  roadstead,  for  the  purpose  of  taking 
advantage  of  a  spring  tide.  While  in  the  roadstead, 
liggers  were  sent  to  complete  her  rigging.  Before 
the  ship  left  the  roadstead,  a  sudden  storm  came  on, 
which  caused  her  to  drag  her  anchor;  and  being 
unable  to  slip  the  cable,  she  went  on  shore  and  was 
wrecked.  The  learned  Judge  who  tried  the  cause 
left  to  the  jury  the  question,  whether  the  loes  was 
occasioned  by  any  unseaworthiness.  The  jury  found 
It  was  not: — Held,  by  the  Exchequer  Chamber, 
(overruling  the  decision  of  the  Court  of  Queen's 
Bench,  and  diuasttenU  Orowder,  /.),  that  the  direc- 
tion was  sufiicient  on  the  issue  joined.  Tkomptom 
▼.  Hopper  (Bx.  Ch.),  27  Law  J.  Rep.  (■.&)  Q.B. 
441;  fi.  B.  ft  E.  1038. 

Where  the  plaintiff  insured  240J.  on  any  kind  of 
goods  aboard  a  ship  against  total  loss^  and  afterwards 
put  on  board  an  emigrant's  equipment,  consisting  <rf 
a  variety  of  tools,  materials,  &&,  in  several  separate 
packages,  and  all  were  lost,  except  three  packages 
of  small  value, — Held,  that  he  might  recover  for  the 
total  loss  of  the  packages  which  were  totally  Iost.*<- 
Confirmmg  Dfif  v.  Jfodbsasis.  WiUemaon  ▼.  Hyde, 
27  Law  J.  Rep.  (v.8.)  C.P.  116;  8  Com.  B.  Hep. 
N.S.  80. 

A  policy  of  assurance  was  upon  any  kind  of  goods 
and  merehandises  in  any  ship  or  ships,  to  be  valued 
on  rice  to  be  declared,  warranted  free  of  particular 
average,  unless  the  vessel  be  stranded,  sunk  or 
burnt.  The  assured  declared  the  insurance  to  be 
**  500  begs  of  rice  per  L  (the  name  of  the  vessel)  at 
8t.  8d.  per  bag,  206{.  5s.**:— Held,  that  the  policy 
did  not  contemplate  a  separate  insurance  on  each 
bag,  but  one  on  the  whole  caigo,  and  that,  therefore, 
the  underwriten  were  not  lisLle  on  the  total  loss  of 
■ome  of  the  bage.  SutwietU  v.  BlUe,  27  Law  J. 
Rep.  (ir.8.)  Exch.  105;  2  Huri.  ft  N.  549. 

SeiMe — that  even  if  it  had  been  competent  to  the 
assured  to  bind  the  underwriters  by  inserting  in  the 
declaration  of  interest  a  clause  that  average  was  to 
be  paid  on  each  bag  as  a  separate  subject  of  insur- 
anoe,  the  words  of  the  declaration  of  interest  had  no 
such  meaning.    Ibid. 

Declaration  on  a  policy  of  insurance  on  a  voyage 
from  Macao  to  Havana,  "  warranted  free  from  cap- 
ture and  seisure**;  the  perils  insured  against  were 
"of  the  seas,  men-of-war,  enemies,  pirates,  rovera, 
thieves,  lettere  of  mark,  surprisala,  takings  at  sea, 
arrests,  restraints  and  detainments  of  all  kings,  ftc, 
barratry  of  the  master  and  maiineiSt  and  all  other 
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pfltflBy**  &e. ;  and  bj  b  memorandum  at  the  Ibot  it 
was  declared  that  tiie  iniuranoe  was  upon  7,800^. 
expended  for  profiiions  for  the  use  of  860  Chinese 
emigrants  and  monej  advanced  on  freight  The 
declaration  then  alleged  that  the  ship  sailed  from 
Haoao  with  the  850  Chinese  emigrants  or  Coolies 
on  board,  and  while  on  her  voyage  and  on  the  high 
seas  the  Coolies  piratical]  j  and  folonioosly  assaulted 
the  captain  and  crew,  and  piratically  and  foloniouslj 
took,  stole  and  carried  away  the  ship  and  the  provi- 
sions, &c.  on  board  from  the  custody  and  possession 
of  tfaie  captain  and  crew,  by  reason  of  which  piracy 
and  theft  the  assured  suiFered  a  total  loss:— Held, 
timt  the  taking  of  the  vessel  by  the  pessengen  under 
the  circumstances  allied  was  within  the  exception 
in  the  warranty  of  **  capture  and  seisure,**  and  that 
the  insurer  was  not  liable.  Ekinwort  v.  Shepord^ 
28  Law  J.  Rep.  (if.8.)  Q.B.  147;  1  E.  &  E.  447. 

A  policy  cf  insurance  was  eflbcted  on  goods  on 
board  a  ship  from  London  to  Ambris  or  Loanda,  on 
the  coast  of  Africa,  the  assured  having  chartered  the 
ship  frt>m  London  and  back;  the  perils  insured 
against  were,  inter  alia,  <*  takings  at  sea,  arrests,  re- 
straints and  detainments  of  all  kings,  princes  and 
people,  of  what  nature,  condition  or  quality  soever." 
On  the  2l8t  of  September  ]  864,  the  ship  while  on 
the  voyage  was  seised,  near  Ambris,  by  a  Queen^ 
ship,  as  engaged  in  the  slave  trade,  and  with  the 
cargo  sent  to  St.  Helena,  where  the  Vice- Admiralty 
Court,  on  the  20th  of  Koyember,  condemned  the 
ship  as  forfeited,  as  being  engaged  in  the  slave  trade^ 
and  condemned  the  owner  of  tiie  goods  in  penalties 
of  double  their  value,  under  the  6  Qeo.  4.  c.  118. 
s.  7,  and  ordered  the  goods  to  be  detained  until  the 
penalties  were  paid.  The  ship  and  a  portion  of  the 
goods,  being  perishable,  were  sold  in  December 
under  the  order  of  the  Court,  and  the  residue 
detained  at  St.  Helena.  As  soon  as  the  proceedings 
in  St.  Helena  were  known  in  England,  formal  notice 
of  abandonment  was  given  in  due  time  on  the  18th 
of  December.  An  appeal  to  the  Queen  in  Council 
was  lodged  on  the  Slst  of  January  1865,  and  pending 
the  appeal  posseasion  of  the  goods  could  not  be 
obtained  until  December  1856,  and  then  only  on  the 
terms  of  giving  security  for  the  invoice  cost  without 
regard  to  deterioration ;  judgment  was  delivered  by 
the  Privy  Council  on  the  3rd  of  February  1868, 
reversing  the  sentence  of  the  Court  below,  on  the 
ground  that  there  was  no  evidence  of  the  ship  being 
engaged  in  the  slave  trade,  and  ordering  restitution 
of  the  ship,  the  goods,  and  proceeds  of  the  part  sold. 
The  goods  unsold  remained  at  the  time  of  action 
brought  (6th  of  July  1868)  in  specie  at  St.  Helena, 
but  deteriorated  in  value,  and  they  could  be  for- 
warded to  Loanda  at  a  cost  less  dban  their  value 
when  delivered  there : — Held  (on  a  case  in  which  the 
Court  were  to  draw  inferences),  6nt,  that  the  taking 
(being  unlawful)  of  the  ship  with  the  goods  on  board 
was  a  loss  by  the  perils  insured  against  Secondly, 
that  on  the  seizure  and  notice  of  abandonment  there 
was  a  total  loss,  and  that,  as  the  assured  as  a  prudent 
man  could  not  he  reasonably  expected  to  take  pos- 
senion  of  the  goods  at  St.  Helena  at  the  time  of 
action  brought,  he  had  a  right  to  sue  for  a  total  losi. 
Lwsano  y.  Janton,  28  Law  J.  Bep.  (k.8.)  Q.B.  887. 

The  plaintiffs,  having  purchased  of  K  palm-oil  to 
arrive  at  Bristol  by  a  ship  called  the  Jamet  Daly, 
then  engaged  in  a  trading  yoyage  for  K  to  and  from 


the  west  eoast  of  Africa,  eflbeted  an  insannee 
the  defendant  upon  the  ship  and  goods  at  and  from 
Africa  to  Bristol  against  Uie  ordinary  perils,  begin- 
ning the  adventura  upon  the  goods  from  the  loa£^g 
thereof;  and  by  a  memorandum  indoised  on  the 
policy  it  was  declared  to  be  ''on  profit  on  palm^ 
valued  at,  &c,  per  /ohms  Daljf**  The  ship,  while 
on  her  voyage  home  with  the  palm-eil  on  board,  was 
lost  by  perite  insured  against,  but  the  oil  waa  saved 
and  sent  home  without  damage  by  other  sbips^  and 
was  disposed  of  by  K  to  persons  other  than  the 
phuntiffs:— Held,  on  the  authority  of  if 'iSMuy  y. 
ihe  Corporation  of  the  Moffol  BxAamgt  AtmunmM, 
that  the  plaintiffii  were  not  entitled  to  recover  on 
this  policy  for  the  loss  of  profit  which  they  wooid 
have  made  by  the  sale  of  the  palm-oil  if  it  had 
arrived  by  the  Jaimm  Daly.  Ohipe  v.  iSqmeUs,  28 
Law  J.  Bep.  (h.b.)  C.P.  194;  6  Com.  B.  fiep.  NJBL 
642. 

The  agents  of  the  assured  having,  in  aceordanoe 
with  the  usage,  adjusted  the  amount  of  the  loss  with 
the  broker  of  the  underwriter,  and  reodved  from  him 
a  credit  note  for  the  amoanty  to  be  paid  in  a  month, 
the  broker  having  funds  of  the  underwriter  in  his 
hands  sufficient  to  meet  the  amount,  but  after  it  was 
due  becoming  insolvent, — Held,  in  an  action  on  the 
policy  of  insurance,  that  the  underwriter  was  not 
discharged.  MarfaiHan€  t.  Oia>imocopulOy  28  Law 
J.  Rep.  (N.8.)  Exeh.  72;  8  Huri.  &  N.  860. 

Upon  the  construction  of  a  policy  of  insurance  on 
a  ship  for  a  voyage  to  the  Mauritius,  and  for  thirty 
days  ^ after  arrival"  (the  ship  having  been  lost 
while  waiting  outside  a  harbour  for  freight),  the 
Court  held,  that  whether  the  vessel  had  arrived  at 
the  Mauritius  was  a  question  of  &ct  dependent  npon 
usage  and  custom  with  reference  to  the  natura  of  the 
yoyage,  and  that  the  vessel  had  ao  arrived  when  it 
had  rttched  the  place  at  which  it  was  usual  for 
yessels  on  such  a  voyage  to  anchor.  LmdBoy  y. 
/cwMon,  28  Law  J.  Bep.  (ir.8.)  Exch.  815;  4  HurL 
&  N.  699. 

By  sections  170,  171.  and  172.  of  the  16  &  17 
Vict  c.  107,  befora  any  clearing  office  permits  any 
ship,  wholly  or  in  part  laden  with  timber  or  wood 
goods,  to  dear  out  firom  any  British  port  in  North 
America  or  Honduras  for  any  port  in  the  United 
Kingdom,  at  any  time  after  the  1st  of  September  or 
before  the  1st  of  May  in  any  year,  he  shall  ascertain 
that  the  whole  of  the  cargo  is  below  deck,  and  shall 
give  the  master  s  certificate  to  that  eflfoct,  and  no 
master  of  such  ship  shall  sail  without  such  cekificate. 
And  the  master  is  forbidden  to  place  upon  the  deck 
any  part  of  the  cargo  after  he  has  received  such  cer- 
tificate, and  if  he  does  so,  or  if  he  sails  without  snch 
certifioite,  he  shall  for  every  such  ofience  forfeit  and 
pay  any  sum  not  exceeding  lOOL  The  plaintiffr, 
who  were  interested  in  the  cargo  of  a  ship  coming 
within  Uie  above  provisionsi,  and  about  to  sail  fiwn 
M  to  the  United  Kingdom,  gave  orden  for  the  insur- 
ance of  the  said  cargo  after  the  1st  of  September. 
They  knew  at  the  time  of  giving  such  ordem  that 
part  of  the  cargo  of  the  said  ship  was  upon  the^deck, 
and  they  intended  that  she  should  sail  after  the  1st 
of  September  and  before  the  1st  of  May  with  such 
cargo  on  deck.  The  insurance  was  effected  by  the 
plaintifib  for  the  purpose  of  covering  the  said  caigo 
and  the  freight  ther^,  including  the  portion  above 
deck;    The  ship  having  been  lost,  an  action  was 
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biouglit  upon  the  poHoy: — Held,  that  the  whole 
▼oyage  was  iliegaU  and  that  the  plaintiffii  could  not 
fecover.  Canard  v.  Byde,  29  Law  J.  Rep.  (n.8.) 
Q.B.  6. 

The  plaintiff  employed  W^an  inaunuioe  broker  at 
Lloyd's  Coffeehouse,  to  effect  a  policy  on  his  ▼easel, 
and  after  the  loss  he  gave  W  the  ship's  papers  to 
enable  him  to  adjust  the  loss  with  the  underwriter. 
The  policy  had  been  made  out  in  W's  name,  and 
remained  with  him  irom  the  time  it  had  been  made. 
The  losB  having  been  adjusted  was  settled  by  W  with 
the  underwriter  by  the  latter  setting  off  in  account 
against  it  a  debt  for  premiums  doe  to  him  from  W. 
This  mode  of  settlement  was  in  accordance  with  a 
nsage  pieTailmg  at  Lloyd's^  which  was  found  to  be 
generally  known  to  merchants.  The  plaintiff,  how- 
eyer,  was  ignorant  of  this  usage,  and  never  Intended 
W  to  receiTe  the  money  on  the  policy,  having  left 
the  policy  with  him  for  safe  custody  only : — Held,  in 
an  action  on  the  policy  against  the  underwriter,  that 
such  settlement  with  W,  not  bdng  by  way  of  cash 
payment,  was  not  binding  on  the  pUintiff,  as  he  was 
not  acquainted  with  the  usage. — Confirming  Scoit  v. 
Irving,  SembU — ^that  the  plaintiff  was  estopped 
firom  denying  that  W  had  authority  to  receive  pay- 
ment on  the  policy.  Sfoeetiitg  v.  Pewree,  29  Law  J. 
Bep.  (n.b.)  C.P.  265;  7  Com.  B.  Rep.  N.S.  449. 

The  plaintiff,  through  H  &  J  his  insurance  brokers, 
effected  a  time  policy  of  insumnce  on  the  ship  B, 
then  on  her  voyage  fnsm  Newcastle  to  G^noa,  from 
the  2 let  of  January  1857  to  the  20th  of  January 
1858.  The  policy  was  subscribed  by  the  defendant 
on  the  19th  of  January  for  8,000/.  On  the  15th 
the  plaintiff  had  received  a  letter  fh>m  the  captain 
informing  him  that  the  vessel  had  been  on  shore  on 
the  coast  of  Spain  on  the  2nd  of  January,  and  had 
sprung  a  leak,  and  was  forced  to  go  into  port  for 
repairs.  The  plaintiff  sent  the  letter  to  H  &  J,  but 
they  did  not  infbrm  the  defendant  of  the  circum- 
stance, and  he  first  heard  of  it  on  the  22nd,  firom  an 
entry  in  the  Casualty  Book  at  LIoyd*s,  made  that 
day  from  particulars  supplied  by  the  plaintiff.  The 
defendant  immediately  wrote  the  following  letter  to 
H  &  J: — ''Understanding  that  the  steamer  B  has 
been  on  shore,  I  do  not  consider  that  my  risk  com- 
mences until  the  vessel  has  been  surveyed  and 
repaired."  H  &  J  did  not  answer  the  letter  or  com- 
municate it  to  the  plaintiff.  The  ship  was  repaired, 
and  fit  for  use  on  the  2nd  of  April.  In  October  she 
was  totally  lost: — Held,  first,  that  the  fact  of  the 
vessel  having  been  aground  was  material  to  the  risk, 
and  that  its  non-communication  to  the  defendant 
Avoided  the  policy ;  and,  secondly,  that  the  defen- 
dant's letter  of  the  22nd  of  January  did  not  in  law 
or  fiict  create  a  f^h  contract  of  assurance  ^m  the 
time  the  repairs  were  effected,  for,  at  the  utmost,  the 
letter  was  a  mwe  unaccepted  proposal.  Qwire — 
assuming  that  the  letter  was  a  proposal,  whether 
H  &  J  could  have  accepted  it  and  made  a  fresh  con- 
tract, so  as  to  bind  the  plaintiff  without  express 
authority  firom  him?  BvMdl  v.  ThorWUm,  29  Law 
J.  Rep.  (h.8.)  Exch.  9 ;  4  HurL  &  N.  788. 

A  ship  being  chartered  with  grain  from  Galatz  to 
Emden  for  orders,  to  discharge  in  a  port  of  the 
United  Kingdom,  the  owners  effected  an  insurance 
cm  the  cargo  from  Gkilatz  to  Emden,  and  thence  to 
a  port  of  dischaige  in  the  United  Kingdom,  irith 
leave  to  call  for  orders  and  to  naturalize  the  cargo, 


to  return  20«.  per  cent,  if  risk  end  at  the  port  of 
naturalization,  llie  cargo  was  sold  afloat  while  on 
the  voyage  ftom  Galatz  to  Emden  by  bought  and 
sold  notes  for  60«.  per  quarter,  "including  freight 
and  insurance  to  Emden.**  The  bill  of  lading  (which 
was  in  conformity  with  the  charter>party)  and  the 
policy  of  assurance  were  delivered  to  the  purchaser: 
—Held,  that  the  purchaser  was  only  entitled  to  the 
assurance  to  Emden,  and,  consequently,  that  he 
could  not  recover  fh>m  the  underwriter  for  a  loss 
between  Emden  and  the  port  of  discharge  in  the 
United  Kingdom.  Icmdn  v.  Harford^  29  Law  J. 
Rep.  (h.8.)  Exch.  36. 

A  policy  of  assurance  entered  into  with  a  mutual 
insurance  association  contained,among8t  othei8,are^- 
lation  (the  sixteenth)  which  provided,  that  if  a  ship  m- 
sured  in  the  association  should  be  mortgaged  for  any 
debt,  the  owner,  being  a  member  of  the  association, 
should  not  have  any  cUim  by  virtue  of  the  policy ;  nor 
should  any  assignee  of  such  policy  have  any  claim  for 
any  loss,  unless  previously  to  such  loss  such  member 
should  have  delivered  to  the  secretary  an  underteking 
in  writing  of  the  mortgagee  or  assignee  to  pay  all  sums 
which  might  thereafter  become  due  from  such  mem- 
ber in  respect  of  such  ship.  In  an  action  upon  the 
policy  for  a  total  loss,  the  defendant  pleaded,  that 
the  ship  was  mortgaged,  and  that  the  plaintiff  did 
not  previously  to  the  happening  of  the  loss  deliver 
to  the  secretary  an  undertaking  of  the  mortgagees  to 
pay  all  monies  which  might  thereafter  become  due 
vom  the  plaintiff  in  respect  of  the  ship.  The  plain- 
tiff replied,  that  the  defendant  had  notice  of  the 
mortgage,  and  afterwards,  without  requiring  the  un- 
dertaking, from  time  to  time  demanded  and  received 
from  the  mortgagees  all  sums  which  became  due  from 
the  plmntiff  in  respect  of  the  ship,  and  the  contribu* 
tions  for  which  the  plaintiff  as  a  member  of  the  asso- 
ciation became  liable: — Held,  that  the  replication 
was  no  answer  to  the  plea, — the  giving  of  the  under- 
taking required  by  the  sixteenth  regulation  being  a 
condition  precedent.  Hugha  v.  TindaU,  18  Com. 
B.  Rep.  98. 

Several  shipowners  esteblished  an  association  for 
the  insurance  of  diips.  The  association  and  insur- 
ances were  each  confined  to  a  year,  commencing  on 
tiie  20th  of  February  at  noon,  and  ceasing  on  the 
20th  of  February  following  at  noon,  in  each  year. 
It  had  been  so  continued  for  several  years.  The 
plaintiff  was  the  owner  of  16  64ths  of  the  ship  Boyne, 
and  he  insured  his  interest  in  the  association  for  500^. 
He  was  indebted  to  P,  the  owner  of  the  remaining 
48  64ths,  in  the  sum  of  432/.  10«.,  and  the  plamtiff, 
on  P  requiring  other  security  for  the  debt  than  a  pro- 
missory note,  made  an  abeoluto  assignment  of  his 
16  64ths  to  P,  who,  though  he  gave  no  written  under* 
teking,  understood  that  the  shares  were  to  be  re- 
transferred  to  the  plaintiff  on  payment  of  the  debt. 
Neither  the  plaintiff  nor  P  gave  any  notice  of  this 
transaction  to  the  association.  On  the  27th  of  Janu- 
ary 1856  the  ship  was  lost;  and  upon  a  bill  by  the 
plaintiff  to  obtain  payment  of  the  insurance, — Held, 
that  the  claim  was  within  the  rules  of  the  association ; 
that  he  was  the  owner  of  the  ship;  that  notwithstand- 
ing the  assignment,  his  interest  and  the  insurance 
continued ;  that  he  was  liable  for  the  debt  though  the 
ship  was  lost ;  that  P  never  incurred  any  risk ;  that 
the  ship  wassailed  at  the plaintiff*ft  risk, and  that  he 
was  entitled  to  the  insurance-money.    IftUchinton 
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▼.  Wriffhi,  27  Liw  J.  Bap.  («.i.)  Ghwio.  884;  25 
BeaY.  444. 

(C)  Bill  of  Ladiho. 

By  ft  ehtrtei^partjr  the  Mptmio  wai  to  **  ddi w 
hit  caigo  oonfiDtmmbly  to  the  ligned  bilk  of  lading 
againat  pajmoDt  of  the  fteighty**  and  it  was  added, 
that  "  the  freight  ihoald  be  paid  apon  d^very  of 
the  eaigo.**  The  charterer  loaded  on  board  the  thip 
a  cargo  of  wheat.  The  bill  of  lading  made  the  wheat 
deliTerable  ^  on  paying  freight  fas  the  nid  goode  as 
per  charter-party^"  and  was  indoned  to  the  defen* 
dante,  who  presented  the  bill  of  lading  to  the  captaiSp 
ordered  the  Tenel  to  London,  and  on  her  aniTal 
•ent  lighters  alonpide  to  receive  the  cargo.  After  a 
portion  of  the  wheat  had  been  deliverad  into  the 
Ijghters  and  remored  by  the  defendants^  the  captain 
rinsed  to  deliver  the  residue,  unless  he  was  paid 
freight  for  the  part  already  delivered,  which  the 
defbndaats  declined  to  pay,  and  required  the  eaptaim 
to  deliver  the  whole  ottgo  pmnant  to  the  charter* 
party  before  they  paid  anything  for  freight  l*his  he 
leAised  for  some  time  to  do,  bat  the  rest  of  the 
wheat  was  ultimately  delivered  under  protest,  and 
the  freight  paid  by  the  defendants,  but  ten  running 
days  beyond  thoee  allowed  by  tlie  charter-party 
were  consumed  befora  the  cargo  was  delivered.  Had 
the  captain  not  refosed  to  deliver  the  cargo,  the 
whole  might  have  been  discharged  widun  the  allowed 
period.  An  action  was  brought,  in  substenoe^  to 
recover  from  the  defendants  the  demurrege  for  those 
ten  days.  The  deolaiatioa  alleged  that,  <*  in  cono 
aideiatioa  that  the  plaintiii;  at  the  defendants* 
request,  would  deliver  the  said  wheat  to  the  defea* 
dants  in  lighters  provided  by  the  defendnnts  for  that 
purpose^  the  defendants  promised  the  phuntiff  that 
within  a  vesaonable  time  they  woald  accept  and 
nsceive  the  said  wheat  from  the  ship  into  lighten 
provided  by  the  defendant*  for  that  purpoee.** 
Breach,  that  the  defendaata  did  not  accept  within  a 
reasonable  tame:*— Held  (rsvenbg  the  decision  of 
the  Queen's  Bench,  24  Law  J.  Rep.  (n.s.)  QB. 
217),  that  there  was  no  evidence  of  a  contract  by 
the  defendants  to  accept  the  wheat  within  a  reason* 
able  time,  or  to  pay  frei^t  for  the  wheat  t  that  no 
contract  arises  on  the  put  of  an  indorsee  of  a  bill  of 
lading  under  a  ehaitowparty  to  pay  freight  for  the 
cargo  from  the  presenting  the  bill  of  ladmg  and 
elaimuig  the  goods;  that  such  a  contract  is  not  to  be 
implied  until  the  whole  cargo  has  been  delivend, 
unlem  after  delivery  of  part  the  indorsee  has  waived 
his  claim  to  the  rest  of  Uiecaigo.  MdlUr  v.  Tbimg 
<|ii  error),  25  Law  J.  Rep.  (v.a.)  Q.&  94;  s.c  nam, 
Twmg  V.  JfMte-,  6  E.  A  B.  755. 

The  plaintiffis  through  O,  a  broker,  agreed  to  sell, 
and  the  defendanti,  through  the  same  broker,  agreed 
to  buy  of  the  plainti^  20  tons  of  beat  oil,  to  be 
shipped  by  the  plaintiA  free  oo  beard,  to  be  paid 
for,  on  delivsry  to  the  defeodantaof  bills  of  lading, 
by  bills  of  eaehange,  to  be  dated  on  the  day  of  ship- 
ment. The  plainttfb,  on  the  7th  of  September, 
wrote  to  G,  informing  him  that  a  certain  vessel  called 
the  ScphU  would  bring  5  tons  of  oil  for  the  defen- 
dantSL  On  the  8ih  the  plaintiib  diipped  5  tons  of 
oil  on  board  the  SopMe,  and  took  bills  of  lading,  ''to 
be  delivered  to  their  order  or  assigns.**  They  the 
same  day  iadorsed  one  of  the  bills  of  ladiag,  specially, 
"  Deliver  to  the  order  of  Haro  &  Co.,"  and  sent  it 


to  O,  with  the  Invoioea  and  hills  of  exchaoge,  for  thi 
defendants*  acceptance.  O  received  the  documents 
on  the  10th,  after  buiinem  hours,  and  on  the  11th  he 
forwarded  them  to  the  defendants.  The  SopkU  was 
run  down  at  sea,  and  the  oil  totally  lost,  oo  the  nq^ht 
of  the  0th.  O  knew  thk  when  he  forwarded  the 
documents  to  the  defendants.  The  defendants^ 
hearing  of  the  loss  of  the  vessel,  returned  the  docn* 
mente  to  Q  in  about  two  hours  after  they  had  ra- 
oeived  them,  reftuing  to  aooept  the  bills  of  exchange^ 
or  to  pay  for  the  oil :— Held,  that  under  these  dr- 
cumstanoes,  if  the  plaintifls  shipped  the  oil  on  board 
the  Sophie,  with  the  intention  of  performing  their 
contract,  the  property  in  the  oil  paased  to  the  defen- 
dants on  the  shipment,  and  that  the  defendanta  wen 
bound  to  pay  for  it,  notwithstanding  that  the  plains 
tills  had  taken  the  bills  of  hiding,  deUverable  to  their 
own  order;  but  that  if  the  plaintifls  had  shipped  the 
oil  on  board,  and  had  taken  the  bills  of  lading  in  that 
form,  with  the  intention  of  retaining  their  control 
over  the  oil  contrary  to  th^  contnct,  the  property 
In  the  oil  did  not  pass,  and  the  pbuntiflii  would  have 
to  bear  the  loss.  Brawn  v.  Mmre  (Bz.  Ch.),  28 
Law  J.  Rep.  (v.s.)  Ezch.  6;  4  HurL  &  N.  822: 
aflirming  the  judgment  below,  27  Law  J.  Bepi.  (va) 
Kxeh.  878 1  8  HurL  &  N.  484. 

The  conagnee  of  a  bill  of  lading,  whidi  makes  the 
goods  deliverable  to  him  or  assigns,  **  paying  for  the 
said  goods  as  per  charter-party,"  does  not,  by  taking 
the  goods  at  the  destination,  make  himself  liable  to 
pay  for  demurrage  in  the  port  of  loading,  aeoording 
to  the  rate  stipulated  in  the  ehartar*par^,  though 
thero  be  an  ezprem  stipulation  ibr  a  lien  on  tbego(^ 
for  such  demurrage^  So  held  in  the  BKcheqner 
Chamber  on  appeal,  aflirming  the  judgment  of  the 
Queen'e  Bench.    Smitk  v.  8iti9thmg  (in  error),  5  E. 

(D)  Caroo. 

When  in  a  cause  of  collision  between  two  veom]% 
foroign  owned,  the  value  of  the  vessel  that  was  found 
solely  to  blame  and  of  her  fie^ht  was  not  suffi- 
dent  to  satisfy  the  damagee,  the  Court  diacharged 
the  cargo  from  an  arrest  which  had  been  made  on 
the  ground  of  the  deficiency  (even  though  the  owner 
of  the  ship  was  also  the  owner  of  the  cargo),  with 
satisfection  for  all  loos  caused  by  the  detention.  The 
Victor,  29  Law  J.  Repw  (ha)  Ptob.  M.  &  A. 
110. 

The  agentin  Ruesiaof  an  English  merohantrendent 
in  England  shippedin  Russia  a  caigoof  deals  on  board 
a  Praisian  vessel,  owned  by  a  Prussian  and  cook 
numded  by  a  Prusassn  captain,  to  be  carried  to  Hull, 
oonaigned  to  the  English  merehant  under  an  ordir 
nary  bill  of  lading.  The  vessel  was  wnoked  on  the 
coast  of  Norway,  but  the  cargo  was  brought  safe  on 
shon  there,  and  oould  have  been  re-ehipped  and  seat 
cm  to  England.  By  the  law  of  Norway  Uie  captain 
of  a  vessel  placed  in  the  poaition  above  stated, 
though  reaponsible  to  the  ownen  if  he  sold  impro- 
perly, had  power  to  sell  the  cargo  so  as  to  convey  a 
good  title  to  a  htmA  fds  porchaeear.  The  captsin, 
in  the  exercin  of  his  dieeretion,  and  without  any 
absolute  necessity,  wld  the  eaigo  of  deals  to  a  hmA 
fide  purohaser,  who  re-sold  them  to  the  defendant, 
who  sent  them  to  England,  when  the  plaintiff,  rs- 
presenting  the  English  merchant,  the  original  owner, 
churned  them  and  tarou|^t  an  action  of  trover  Isr 
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tiiem  .—-Held  (dimtUi&ide  Bjflm,  /J,  tint  the  actum 
eonld  not  be  maintained,  on  the  ground  that  the 
property  in  the  deals  pa«ed  to  the  pnrchaier  by  the 
■ale  in  Norway,  according  to  the  law  of  that  oonntry ; 
that  the  Courti  of  this  coantry  will  recogniie  the 
Norwegian  law  in  that  respect,  and  that  the  property 
could  not  be  divested  by  the  deals  being  afterwards 
brought  to  England.  Canmdl  y.  Sewell  ( Ex.  Ch. ), 
39  Law  J.  Rep.  (n.8.)  Exch.  81(0 ;  5  Hurl,  k  N. 
728:  affirming  the  judgment  below,  27  Law  J.  Rep. 
(k.b.)  Exch.  447. 

(E)  OWVIBS. 

The  defendant,  a  merchant  leaident  at  Liyerpool, 
and  the  registered  owner  of  a  ship,  entered  into  an 
inTalid  agreement  for  the  sale  of  it,  and  gave  partial 
poasession  of  it  to  the  purchaser  in  London,  retain* 
ing,  however,  shipkeepers  on  board  and  doing  to  it, 
pursuant  to  the  agreement,  certain  repairs.  The 
purchaaer  appoint^  T  as  master,  and  notified  his 
appointment  to  the  defendant's  ship|Nng  agent,  and 
without  the  knowledge  of  the  defendant  or  his  agent 
got  the  appointment  of  T  as  master  entered  upon 
the  register.  T  went  on  board,  acted  as  master,  and 
in  that  capacity,  by  the  direction  of  the  purchaser, 
but  not  mentioning  his  principal,  ordered  aome  sub- 
stantial repairs  to  be  done  to  the  ship  by  the  plain- 
tift.  At  the  commencement  of  the  works  the 
plaintifft  examined  the  register,  and  found  that  the 
defendant  was  registered  as  owner  and  T  as  master. 
The  plaintiflk  did  the  repaiis,  but  till  the  work  was 
all  done  never  heard  of  the  purchaser.  The  price 
for  the  vessel  not  being  duly  paid,  the  defendant 
afterwards  rescinded  the  agreement,  resumed  entii« 
poasessiofi  of  her,  and  authorised  T  to  deliver  out 
to  the  owner  goods  which  had  been  put  on  board  by 
arrangement  with  the  purchaser,  and  employed  the 
vessel  afterwards  for  his  own  benefit  An  action 
was  brought  by  the  plaintifis  to  recover  from  the 
defendant  the  price  of  the  repairs: — Held,  that 
theactioB  could  not  be  sustained  merely  because  the 
defendant  was  owner  of  the  ship,  nor  because  he  was 
the  r^stered  owner,  nor  because  the  orders  for  the 
repairs  were  given  by  T,  the  registered  master,  nor 
because  T  acted  as  master  with  the  defendants  pri- 
vity and  consent,  and  that  the  defendant  could  not 
be  liable  unless  he  actually  authorised  T  to  give  the 
otders  for  the  repairs,  or  knowingly  allowed  T  to  act 
as  Mi  master  of  the  diip  acting  on  bis  behalf,  or  held 
omt  and  represented  T  to  be  £»  master  acting  on  his 
behalf  in  the  management  and  repair  of  the  vessel. 
Jftfctoea  V.  Oliver  (in  error),  35  Law  J.  Rep.  (ir.B.) 
Q.R89;  6E.&B.419. 

Held,  ftirther,  that  proof  that  the  defendant  was 
the  regbtered  owner  and  T  the  registered  master, 
that  the  defendant  retained  shipkeepers  on  board 
during  the  repairs  and  afterwards  took  entire  pos- 
asssion  of  the  vessel,  that  T  acted  as  master  and  gave 
orders  for  the  repaiit  as  such,  was  vrimd  fade  evi- 
dence from  which,  if  uncontradicted,  the  jury  might 
have  drawn  an  inference  that  T  gave  the  oniers  by 
the  authority  of  the  defendant;  but  that  on  its  being 
shewn  by  the  defendant  that  T  was  appointed  by 
the  purchaser,  and  gave  the  order  for  the  repairs  by 
his  authority  and  not  by  that  of  the  defendant,  and 
no  proof  being  given  that  the  defendant  ever  held  T 
nut  as  his  master  acting  for  him,  and  there  being  no 
direct  evidence  of  auSiority,  the  jury,  if  they  be- 


lieved the  defendantii  witnesses,  were  bound  to  have 
found  the  verdict  for  the  defendant     Ibid. 

The  feet  of  a  person  appearing  upon  the  register 
as  owner  of  a  ship  is  not  conclusive  of  his  liabilitv 
for  acts  done  by  the  master  within  the  scope  of  his 
general  authority;  but  each  case  must  depend  upon 
Uie  particular  circumstances  which  determine  whe* 
ther  the  relation  of  principal  and  agent  existed 
between  the  master  and  the  person  sought  to  be 
made  liable.  Mffen  v.  WtUie^  25  Law  J.  Rep. 
(v.8.)  G.P.  89;  17  Com.  B.  Rep.  77;  8.P.  ffadmood 
T.  L^all,  25  Law  J.  Rep.  <if.8.)  G.P.  44,  n.;  17  Com. 
B.Rep.  124. 

A  ship,  being  at  the  time  at  sea,  was  transferred 
by  the  owner  to  the  defendant  by  absolute  bill  of 
sale,  and  the  transfer  was  duly  registered.  The  bill 
of  asle  was,  in  feet,  intended  only  as  a  collateral 
security  for  a  loan,  and  the  defendant  did  not  in  any 
way  interfere  with  the  ahip.  The  master  baring 
afterwards  while  abroad  entmd  into  contracts  within 
his  general  authority  with  the  plaintifi;  both  being 
ignorant  of  the  state  of  ownerdiip  of  the  sbip^— Hel<n 
that  there  was  no  evidence  of  authority,  either  actual 
or  implied,  from  the  defendant  to  the  master  to  ad 
as  Ait  agent;  and  that  the  defendant  was  not  liable 
on  the  idwve  contracts.     Ibid. 

A  partM>wner  of  a  ship  has  no  general  authority 
to  bind  his  co-owners  for  repairs.  It  is  a  ques- 
tion  effect  whether  a  partH>wner  has  given  another 
part-owner  authority,  expressly  or  impliedly,  to 
pledge  his  credit  for  repairs.  A  part-owner  doef 
not  require  to  give  express  notice  that  he  wUl  not 
be  liable  for  repairs  ordered  by  another  part- 
owner,  in  order  to  exonerate  himself  from  liability. 
Brodie  v.  Moward,  25  Law  J.  Rep.  (ir.8.)  C.P.  57| 
17  Com.  B.  Rep.  109. 

If  a  vessel  chartered  for  a  particular  voyage  be- 
comes unseaworthy  after  the  oommeneemcnt  of  the 
voyage,  it  is  the  duty  of  the  owner,  as  between  him" 
self  and  the  freighter,  either  to  repair,  if  he  has  tha 
opportunity,  or,  at  lesuit,  not  to  proceed  on  the  voyage 
in  an  unseaworthy  state.  Warme  v.  Storey,  25  Law 
J.  Rm>.  (v.s.)  Exch.  1;  11  Exch.  Rep.  427. 

A  declaration  eo  a  eharter-party,  whereby  the 
defendant  agreed  that  his  vessel  dbonld  load  a  cargo 
of  coal  for  tlie  plaintiff,  and  proceed  on  her  voyage 
with  the  same  from  C  to  H,  ''the  act  of  Ood,  the 
Queen's  enemies,  and  all  and  every  other  unavoid* 
able  hindmnces,  damages,  and  accidents  of  the  seas, 
rivers,  and  navigation  of  whatever  nature  or  kind 
excepted,**  alleg^  as  a  breach,  that,  although  after 
the  commencement  of  the  voyage  the  vesael  was 
damaged  by  the  dangers  and  accidents  of  the  sees, 
and  was  unseaworthy,  and  was  in  a  place  where  she 
could  have  been  repaired,  of  all  of  which  the  defen- 
dant then  had  notice,  yet  the  defendant  did  not 
cause  her  to  be  repaired,  and  carelessly  and  negli- 
gently caused  the  vessel  to  proceed  on  her  voyage  in 
an  unseaworthy  state,  and  by  reason  of  the  premises 
the  vessel  was  unable  to  meet  the  perils  of  the  sens, 
as  she  otherwise  would  have  been,  and  a  large  quan- 
tity of  the  eoal  was  obliged  to  be  thrown  overboard. 
Plea,  that  at  the  commencement  of  the  voyage  the 
vessel  was  tight,  staunch  and  strong,  and  every  way 
fitted  for  the  same,  and  was  seaworthy:— -Hdld,  on 
demurrer,  that  the  breach  allegtfd  diseloied  a  good 
cause  of  action,  to  which  the  plea  was  no  answer. 
Ibid. 
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W,  being,  ID  1858,  the  roguteied  owner  of  a  ▼enel 
then  in  Anstmlia,  the  roaster  of  which  had  been  ap- 
pointed by  him  in  that  Tear,  appointed  an  agent  for 
the  TCMel  by  power  of  attorney.  On  the  25th  of 
January  1854,  W,  in  England,  transferred  the  ressel 
to  the  defendant.  Between  the  25th  of  January  and 
the  7th  of  February  the  agent  of  W,  at  the  request 
of  the  master,  obtained  advances  of  money  from  the 
plaintifis  in  Australia  on  account  of  the  ship  without 
the  knowledge  of  the  defendant: — Held,  that,  under 
these  circumstances,  the  defendant  was  not  liable  to 
the  plaintift  in  rsspect  of  such  advances.  Mackenae 
v.  PooUey,  25  Law  J.  Rep.  (n.b.)  Exch.  124;  11 
Exch.  Rep.  68& 

The  plaintiflh  pnrdiased  in  their  own  names  and 
paid  for  fifty  tons  of  spelter,  C  having  previously 
given  them  an  order  for  that  quantity,  and,  at  C^ 
request,  they  permitted  the  spelter  to  be  put  on  board 
a  ship,  which  was  under  charter,  at  a  lump  sum,  from 
London  to  Calcutta,  with  a  stipulation  that  the  cap- 
tain should  sign  bills  of  lading,  as  directed  by  the 
charterers ;  the  master  and  crew  being  employed  and 
paid  by  the  owner.  The  charterers  had  put  up  the 
vessel  as  a  general  ship,  through  certain  brokers,  of 
whom  C  engaged  tonnage  room  for  the  spelter.  The 
spelter  was  put  on  boud  on  the  17th  of  May  by  a 
li^terman  employed  by  C,  and,  according  to  pre- 
vious arrangement,  he  delivered  to  the  plaintifis  the 
mate's  receipt,  which  he  received  on  loading.  Ac- 
cording to  the  usual  course  of  dealing  between  the 
plaintifis  and  C,  they  would  keep  the  receipt  until 
he  redeemed  it  by  paying  the  price  of  the  spelter 
and  the  plaintifis*  commission,  and  they  applied  to 
him  to  do  so  several  times  before  the  ship  sailed. 
C,  soon  after  the  spelter  had  been  shipped,  applied 
to  the  brokers  to  obtain  signed  bills  of  lading,  and 
after  some  delay  the  master  signed  them  and  they 
were  delivered  to  C.  On  the  8rd  of  June  C  indorsed 
the  bills  to  a  bond  fide  holder  for  value.  The  ship 
sailed  on  the  16th  of  June.  C  became  bankrupt  on 
the  26th  of  June,  and  on  the  SOth  of  June  the  plain- 
tifis wrote  to  the  shipowner  that  they  held  the  matels 
receipt,  and  that  they  required  the  delivery  of  the 
spelter  to  them  or  their  agents ;  and  a  similar  notice 
was  served  on  the  master  on  his  arrival  at  Calcutta. 
The  shipowner  wrote  to  the  master,  recommending 
him  to  store  the  spelter  until  the  dispute  should  be 
settled  among  the  different  claimants,  or,  if  the  mate'b 
receipt  were  presented,  not  to  give  up  the  spelter  till  be 
got  the  receipt  and  the  bills  of  lading.  The  master, 
after  the  receipt  of  this  letter  and  the  notice  from 
the  plaintifis,  and  after  a  demand  of  the  spelter  by 
the  pUintifib'  agent,  stored  it  at  Calcutta,  and  deli- 
vered it  to  the  holder  of  the  bill  of  lading,  on  an 
indemnity  by  him.  The  plaintifb  having  brought 
an  action  of  trover  for  the  spelter  against  the  ship- 
owner and  master,  at  the  trial,  in  addition  to  the 
above  fiicts,  evidence  was  given  that  the  general  and 
proper  coutm,  when  goods  are  shipped  from  a  lighter, 
is  to  give  a  mate^  receipt,  but  not  when  shipped  from 
the  quay ;  and  when  there  is  a  mate*a  receipt  it  ought 
to  be  produced  and  given  up  by  the  person  applying 
for  signed  bills  of  lading:  this  application  is  generally 
made  withm  two  or  three  days  of  the  loading.  There 
was  no  direct  evidence,  whether  the  master  and 
brokers  did  or  did  not  know  of  the  existence  of  the 
mate's  receipt,  but  fifty  tons  of  spelter  would  have 
been  an  unusual  quantity  to  load  from  the  quay: — 


Held,  that  the  property  in  the  spdter  icmained  in 
theplaiotiA.  That  there  had  basn  no  ladies  on  th# 
part  of  the  plaintilEi ;  and  that  there  was  satisfiietotj 
evidence  to  support  the  finding  of  the  jury— that 
the  master  was  not  justified  in  signing  and  delivering 
bills  of  lading  to  C  without  the  production  of  the 
mate's  receipt  That  the  master  was,  tiieiefore^ 
liable  for  a  conversion  of  the  spelter;  and  that  the 
shipowner  had  also  made  himself  liable  by  his  letter 
to  the  master.  Sckutter  v.  M^KtUar,  26  Law  J. 
Rep.  (n.8.)  Q.B.  281 ;  7  E.  &  B.  704. 

Semble-^ihBt,  aa  the  plaintifiB  did  not  daim  nnder 
a  bill  of  lading  signed  by  the  master  as  agent  of  tha 
charterers^  the  shipowner  would  have  been  liable,  <u 
owner,  for  the  wrongful  act  of  the  master.    Ibid. 

A  bill  of  lading  describing  the  goods  as  **  one  box 
containing  about  248  ounosa  of  gold-dust,^  is  not  a 
declaration  of  the  **trtte  nature  and  valne  of  such 
articles,**  within  the  Merehant  Shipping  Act,  1854 
(17  k  18  Vict  c.  104.  s.  503),  so  as  to  reader  the 
shipowner  liable,  in  the  event  of  the  loss  of  the  gold 
by  reason  of  any  robbery,  making  away  with,  or 
secreting  thereof,  without  his  actual  fonlt  or  privity. 
Willianu  v.  the  Afiiean  Simm-akip  Oo.t  26  Law  J. 
Rep.  (n.b.)  Exch.  69 ;  1  Hurl,  dt  N.  800. 

H,  being  sole  owner  of  a  veasel,  oootracted  to  sdl 
one-half  share  in  her  to  M  &  T,  and  agreed  with  them 
that  they  should  have  exclusive  direction,  maaagifr- 
ment  and  control  of  the  vessel,  to  be  dealt  with  and 
managed  by  them  as  managing  owners  and  ship^ 
husbands,  as  they  might  think  best,  without  let  or 
hindrance  firom  H.  There  was  at  the  end  of  the 
contract  a  clause  that  M  &  T  were  to  pay  H  900L 
as  a  charter  for  his  half  share  of  the  vessel  for  the 
first  six  months  from  the  date  of  the  vessel  being 
ready  to  receive  her  cargo.  During  those  six  montha 
repairs  became  necessary  to  the  vessel,  and  were 
ordered  to  be  done  by  T: — Held,  that  H  was  liable 
as  part-owner  to  pay  for  such  repairs.  Preston  r. 
Ta/mpUn  (Ex.  Ch.),  27  Law  J.  Rep.  (if.8.)  Exch^ 
192 ;  2  Hurl  &.  N.  684:  affirming  the  judgment 
below,  26  Law  J.  Rep.  (n.b.)  Exch.  546 ;  2  Hurl, 
dt  N.  868. 

Necessaries  were  frunished  to  a  ahip^  husband 
(himself  a  partrowner)  by  whom  alone  the  ship  was 
managed: — Held,  that  the  co-owners  were  liable, 
although  part  of  the  suppliee  had  been  paid  for  by 
bills  drawn  by  the  ship'b  husband  upon  the  brokers 
of  the  ship,  and,  on  the  bankruptcy  of  the  latter, 
the  plaintiff  had  proved  against  Uieir  estate  for  the 
balance.     Whitwdl  v.  Perrin,  4  Com.  B.  Rep.  412. 

One  of  several  co-owners  of  a  ship,  who  acta  aa 
ship'b  husband,  is  only  entitled  to  charge  the  cost 
price  of  supplies  to  the  ship  ftimiahed  by  him  in 
the  course  ot  his  buainen.  RUdde  v.  Cottper,  28 
Beav.  344. 

(F)  Mastib. 

The  role  that  ''flfeight  is  the  mother  of  wagea,** 
does  not  apply  to  the  case  of  the  master  of  a  diip; 
and  therefore  where  a  master,  engaged  for  a  voyage 
at  10/.  per  month,  continued  to  act  aa  master  from 
the  time  when  the  ship  sailed  until  she  was  lost  with 
all  hands,  his  representatives  were  entitled  to  recover 
against  the  owners  his  wages  up  to  the  time  of  the 
loss,  ffawhint  v.  TwisxU,  25  Law  J.  Rep.  (n.b.) 
Q.B.  160;  5  E.  &  B.  883. 

The  captain  of  a  ship  chartered  to  load  at  a  foreign 
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port  and  to  proceed  to  a  coal  port  or  to  a  good  and 
safe  port  in  the  Frith  of  Forth,  or  to  London,  or  to 
a  good  and  safe  port  on  the  east  coast  of  England, 
as  ordered  on  signing  hills  of  lading,  or  with  L  and  F 
at  Elsinore,  downwards,  signed  a  bill  of  lading,  in 
which  it  was  stated  that  the  ship  was  bound  for 
orders  to  Elsinore.  The  captain  waited  a  reason- 
able time  at  Elsinore  for  oiders,  but  none  coming 
irom  the  charterers,  he  proceeded  to  the  port  of 
Leith: — Held,  in  an  action  by  the  charterers  against 
the  captain,  that  the  captain  having  waited  a  rea- 
sonable time  for  orders  at  Elsinore,  had  performed 
bis  dutjT  under  the  charter-party;  that  he  was  not 
bound  to  communicate  with  the  charterers  and  ask 
for  orders;  and  that  as  no  orders  were  given  him,  he 
was  entitled  to  elect  to  which  of  the  ports  specified 
in  the  charter-party  he  would  teke  the  ship.  Sieve- 
bUtg  y.  Maas  (in  error),  25  Law  J.  Rep.  (n.s.)  Q,.B. 
358;  6  E.  &  B.  670:  affirming  the  judgment  below, 
25  Law  J.  Rep.  (et.s.)  Q.B.  275 ;  6  E.  &  B.  670. 

In  actions  of  contract,  where,  supposing  the  data 
to  be  admitted  or  established,  and  to  be  unaffected 
by  any  evidence  introducing  other  legitimate  ele- 
ments of  consideration,  the  damages  may  be  more 
or  less  matter  of  calculation,  although,  primd  facie, 
the  plaintiff  may  be  entitled  to  the  full  measure  of 
damages,  yet,  where  the  actual  amount  of  damage 
has  been  in  any  degree  affected  by  the  conduct  of 
the  plaintiff  or  his  agents,  that  is  a  legitimate  element 
of  consideration,  and  the  jury  are  at  liberty  to  diminish 
the  damages  on  that  account  But  if  they  do  so  un- 
reasonably and  arbitrarily,  the  Court  can  grant  a  new 
trial,  as  for  a  verdict  against  evidence.  WHtim  v. 
Eieke,  26  Law  J.  Rep.  (n.s.)  Exch.  242. 

In  an  action  on  a  charter-party  for  not  loading  a 
cargo,  the  loading  ports  being  Rangoon  or  Bassein, 
and  the  captain  having  been  to  Rangoon,  and  there 
received  orders  to  go  to  Baasein  (three  days*  sail), 
where  no  cargo  could  be  obtained,  and  he  was  re- 
quested to  go  back  to  Rangoon  or  elsewhere,  in  hopes 
of  obtaining  a  cargo,  which  he  declined  to  do,  and 
remained  inactive  at  Rangoon  until  the  time  for 
loading  had  elapsed,  the  Judge  having  told  the  jury 
that  they  were  not  bound  to  give  the  plaintiff  the 
full  amount  of  freight  (2,7502.),  but  that  if  they 
deemed  the  master's  conduct  unreasonable  they 
might  diminish  the  damages  on  that  account,  and 
left  it  to  them  to  say  whether  the  plaintiff  should 
recover  the  full  amount,  or  any  other  amount  they 
might  deem  reasonable,  and  they  having  found  for 
the  plaintiff,  damages  500/.,  the  Court  held,  that 
there  had  been  no  misdirection,  but  granted  a  new 
trial  on  the  ground  that  the  verdict  was  against  the 
evidence,  and  the  amount  of  damages  considerably 
too  low,  making  it  however  a  condition  that  the  plain- 
tiff should  relinquish  the  costs  of  the  first  trial.    Ibid. 

The  Orientef  a  vessel  from  the  Chincha  Islands, 
having  on  board  a  cargo  of  guano,  chartered  to  the 
plaintiflb  in  London,  put  into  Valparaiso  in  a  disabled 
state,  and  discharged  the  cargo  into  a  hulk,  and  it 
became  necessary  to  tranship  and  forward  the  cargo 
to  its  destination  by  another  vessel;  and  the  captain, 
on  behalf  of  the  owners  of  the  cargo,  accordingly 
entered  into  a  charter-party  with  the  roaster  of  the 
defendants*  ship  **  to  teke  on  board  from  the  said 
hulk  the  cai>go  put  on  board  of  her,  forming  the 
carKo  brought  to  Valparaiso  by  the  said  Orienief  being 
470  tons  of  guano,  more  or  less,"  and  proceed  with 
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the  same  to  its  destination,  agreeing  to  pay  5^  2t.  6^. 
freight  for  every  ton  delivered.  A  dispute  arose  as 
to  the  quantity  of  guano  put  on  board,  the  defendants' 
master  alleging  it  was  much  leas  than  470  tons,  and 
the  captein  of  the  disabled  ship  saying  it  was  that 
quantity.  Ultimately,  the  latter  signed  a  bill  of 
lading,  describing  the  guano  shipped  as  part  of  the 
original  cargo,  the  consignees  ** paving  freight  for  the 
said  guano  on  470  tons  as  per  charter-party."  It 
turned  out  that  only  344  tons  of  guano  had  been 
shipped: — Held,  that  the  captain  had  no  authority 
to  bind  the  owners  of  the  cargo  to  pay  freight  for 
more  than  the  quantity  of  guano  actually  shipped, 
and  consequently  that  the  plaintiffs,  as  indorsees  of 
the  bill  of  lading,  were  entitled  to  have  the  cargo 
delivered  on  payment  of  the  freight  for  344  tons. 
Held,  also,  that  the  terms  of  the  charter-party  did 
not  amount  to  a  warranty  that  the  cargo  consisted 
of  470  tons,  so  as  to  give  the  defendante  a  right  of 
action  by  reason  of  the  loading  of  their  vessel  with 
a  less  quantity.  Gil)b$  ▼.  Oray  or  Orep,  Gray  or 
Chey  y.  Oibbe,  26  Law  J.  Rep.  (n.s.)  Exch.  286  ; 
2  Hurl.  &  N.  22. 

Semble — that  even  if  the  charter-party  had  con- 
tained such  warranty,  it  would  not  have  bound  the 
plaintiffs.     Ibid. 

The  defendant,  captain  of  a  vessel,  signed  a  sailor *s 
advance-note,  by  which  he  promised  that  he  would, 
ten  days  after  the  vessel  had  sailed  from  the  port  of 
L,  pay  6/.  to  any  person  who  should  advance  6/.  to 
R  H,  provided  the  said  R  H  should  sail  in  the  vessel 
from  the  said  port.  The  plaintiff  advanced  R  H  on 
this  note  91. 5«.  in  cash  and  2/.  15«.  worth  of  wearing 
apparel ;  but  if  the  plaintiff  had  advanced  the  whole 
amount  in  cash  he  would  have  charged  the  said 
R  H  a  discount  of  1«.  6d.  in  the  pound.  The  said 
R  H  sailed  in  the  vessel  from  the  port  of  L : — Held 
( WilUe,  J.  disieiUiente),  that  the  condition  of  ad- 
vancing 61,  on  the  note  had  been  fulfilled,  and  that, 
therefore,  after  the  ten  days  had  expired  the  plaintiff 
was  entitled  to  recover  the  61.  from  the  defendant. 
M'Kune  v.  Joynson,  28  Law  J.  Rep.  (n.8.)  C.P. 
133;  5  Com.  B.  Rep.  N.S.  218. 

Where  gooda  are  sent  to  be  laden  on  board  a 
general  ship,  the  master  ia  not  liable  to  the  owner  of 
the  goods  for  damage  done  to  them  by  the  negligent 
stowage  of  a  stevedore  appointed  by  the  charterer; 
the  stevedore  not  being  an  agent  or  servant  of  the 
master.  Nor  is  the  master  liable  in  such  case  for 
the  acta  of  the  stevedore^  though  the  charter-party 
stipulate  that  the  stevedore  shall  be  paid  by  and  act 
under  his  orders,  except  the  acta  of  the  stevedore 
be  done  in  pursuance  and  in  the  execution  of  the 
master's  orders.  Blahie  v.  Stemhridge,  28  Law  J. 
Rep.  (N.8.)  C.P.  329;  6  Com.  B.  Rep.  N.S.  894. 

When  goods  are  sent  to  be  laden  on  board  a  ship 
employed  by  the  charterer  as  a  general  ship,  the 
master  is  not  liable  to  the  shipper  of  the  goods  for 
damage  done  to  them  by  the  negligent  stowage  of 
the  stevedore,  the  latter  being,  pniauant  to  the 
charter-party,  appointed  by  the  charterer,  though 
paid  and  to  act  under  the  master's  orders ;  nor  is  the 
master  liable,  except  for  breach  of  a  contract  made 
by  him,  or  for  some  act  done  by  him  or  the  crew. 
Blakie  v.  Stembridge  (Ex.  Ch.),  29  Law  J.  Rep. 
(Ji.8.)  C.P.  212. 

Proceedings  taken  in  a  foreign  court  against  the 
master  of  a  ship  personally,  the  liability  of  the  ship 
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being  brought  only  incidentnll^  in  question,  e.  g. 
where  the  diip  is  proceeded  agauit  aa  a  aecurity  for 
the  judgment  against  the  master,  are  proceedings  tt» 
permmam^  and  may  be  examined  into  by  a  Court  in 
this  country.  Therefore,  the  sale  of  A's  ship,  in 
execution  for  B'sdebt,  under  the  process  of  a  foreign 
Court,  not  proceeding  in  fern,  is  not  binding  on  A  in 
this  countiy,  it  not  appearing  that  the  law  of  the 
foreign  country  differs  in  this  respect  from  the  law  of 
this  country ;  nor  does  A, by  bidding  at  such  sale, ratify 
the  sale,  it  being  adversely  to  him  and  not  in  his 
name ;  and  he  is  not  estopped  from  recovering  the 
ship  in  trover  from  the  purchaser,  if  it  does  not 
appear  that  the  latter  knew  of,  or  was  misled  by,  the 
fiict  that  A  was  a  bidder.  Ctutrique  v.  IfnrU,  29 
Law  J.  Rep.  (h.b.)  C.P.  321 ;  8  Com.  B.  Rep.  N.8. 
1 :  judgment  reversed,  SO  Law  J.  Rep.  (h.8.)  C.P. 
177;  8  Com.  B.  Rep.  N.S.  405. 

Semble — that  a  merchant  sending  goods  to  be 
loaded  on  board  a  general  ship  is  not  entitled  to 
assume,  without  inquiry,  that  they  are  to  be  shipped 
and  stowed  by  the  master,  rather  than  by  a  stevedore, 
and  so,  without  any  contract  with  the  master,  or 
wrong  done  by  him  or  the  crew,  to  insist  upon  hold- 
ing the  master  liable  for  damage  done  to  the  goods  in 
the  loading  thereofl  Blaikie  v.  Stembridgt,  5  Com. 
B.  Rep.  N.&  894. 

A  shipowner,  in  his  written  instructions  to  the 
captain,  directed  him  in  case  of  emergency  to  apply 
to  certain  firms  abroad,  "  who  would  give  him  any 
assistance  required": — Held,  that  this  did  not  autho- 
rise the  captain  to  do  anything  not  included  in  his 
general  power  and  authority  as  captain.  LydU  v. 
Bick$,  27  Beav.  616. 

To  authorize  a  captain  to  hypothecate  the  ship  or 
freight  for  refwirs,  the  necenity  for  such  hypothe- 
cation must  exist.  If,  therefore,  the  agent  of  the 
shipowner  in  a  foreign  port  has  sufficient  funds  in 
his  hands  for  the  repairs,  the  captain  cannot  hypo- 
thecate.   Ibid. 

(G)  Pilot. 

The  352nd  section  of  the  Merchant  Shipping  Act, 
1854,  which  enacts  that  every  pilot,  when  required 
by  the  pilotage  authority  who  appointed  him,  shall 
produce  or  deliver  up  his  licence,  is  absolute  and 
unqualified,  and  upon  the  pilot  refusing  so  to  produce 
or  deliver  up  his  licence,  he  is  liable  to  conviction. 
Hewry  v.  tht  Trimty  Houae  ofNewcoaUe^  27  Law  J. 
Rep.  (h.8.)M.C.  57;  8  £.  &  fi.  723. 

Section  379.  of  the  Merchant  Shipping  Act,  1854 
(1 7  &  18  Vict.  c.  104),  does  not  limit  the  exemptions 
contained  in  section  59.  of  the  6  Geo.  4.  c.  125.  and 
continued  by  section  358.  of  the  17  &  18  Vict.  c.l04. 
Where,  therefore,  the  master  of  a  ship  carrying 
passengers  was  convicted,  under  section  376.  of  the 
17  &  18  Vict.  c.  104,  for  refusing  the  services  of  a 
duly-qualified  pilot  at  Gravesend  on  a  voyage  out- 
ward to  the  Baltic, — Held,  that  the  conviction  was 
wrong,  the  ship  being  exempt  from  compulsory 
pilotage  by  section  853.  Stanlon  v.  Banktf  27  Law 
J.  Rep.  (n.8.)  M.C.  105. 

The  exemption  given  by  stat.  6  Gea  4.  c.  125. 
B.  59.  from  the  necessity  of  employing  licensed  pilots, 
to  masters  piloting  their  own  ships  on  the  voyages 
there  specified,  without  the  aid  of  an  unlicensed 
pilot,  is  continued  by  the  Merchant  Shipping  Act, 
1854  (17  &  18  Vict  c.  104),  i.  853;  and  this  exemp- 


tion applies  as  well  to  ships  eanying,  aa  to  ships  sot 
carrying,  passengers,  and  is  not  affected  by  the 
exemption  given  in  seetion  879.  of  the  same  act  to 
ships  on  particular  voyages  not  carrying  paaseogan. 
Regina  v.  StanUm,  8  E.  &  B.  445. 

(H)  Bboub. 

Where  a  contract  which  requires  notioe<tfshq>- 
ment  of  goods  to  be  given  by  the  vendor  to  the  pur- 
chaser is  made  at  Liverpool  by  one  broker  acting 
for  both  parties,  by  the  usage  of  trade  there  it  is 
sufficient  if  notice  of  the  shipment  is  given  by  the 
vendor  to  the  broker  :*-Held,  that  this  usage  of 
trade  waa  binding  on  a  London  merchant  who  em- 
ployed a  broker  at  Liverpool  to  make  a  contract  fbr 
him  there.  Oraveg  v.  Legg  (Ex.  Ch.),  26  Law  J. 
Rep.  (N.8.)  Exch.  816;  2  HurL  &.  N.  210. 

(I)  Shippib  and  Shippxno  DoocMxars. 

The  fint  count  of  the  declaration  alleged  that  the 
defendants,  knowing  that  chloride  of  lime  is  a  dan- 
gerous article,  giring  forth  fumes  injurious  to  blither 
goods  with  which  it  comes  in  contact,  and  requiring 
to  be  packed  carefully  in  packages  not  likely  to  be 
corroded,  packed  and  caused  to  be  packed  a  quan- 
tity of  an  article  consisting  in  a  great  degree  of 
diloride  of  lime  in  casks,  fbr  the  purpose  of  being 
carried  in  the  plaintifft'  general  ship,  and  caused  the 
said  casks  to  be  delivered  to  the  master  of  the  said 
ship,  who  received  them  as  sixty  casks  of  bleaching 
powder,  to  be  carried  in  the  said  ship.  That  when 
the  master  so  received  the  said  casks,  he,  and  all 
persons  employed  by  the  plaintiffs  in  the  said  ship, 
were  ignorant  that  bleaching  powder  contained  chlo- 
ride of  lime,  or  any  article  uf  a  corrosive  nature,  and 
that  the  said  casks,  when  delivered  to  the  master, 
appeared  outwardly  to  him  to  be  sufficient  to  keep 
in  the  contents,  and  the  master  had  not,  nor  had  the 
plaintiffs  or  their  servants,  knowledge  that  the  said 
casks  were  not  so  sufficient  or  the  contents  thereof 
not  sufficiently  packed.  Breach,  that  the  said  casks, 
when  delivered  by  the  defendants  on  board  ship, 
were  insufficient  to  keep  in  their  contents,  and  the 
bleaching  powder  and  chloride  of  lime  were  careleidy 
and  insufliiciently  packed,  and  by  reason  thereof  the 
bleaching  powder  and  chloride  of  lime  corroded  the 
casks  and  injured  other  goods  carried  on  board  the 
plaintiffs'  ship,  and  that  the  plaintiffii  had  been 
obliged  to  make  good  to  the  owners  of  such  goods 
the  damage  so  done: — Held  (by  Lord  CmnpbeUf 
CJ,  and  nighUnmit  /.),  that  this  count  disclosed  a 
breach  of  duty  arising  out  of  the  undertaking  by  the 
shipper  of  goods  in  a  general  ship,  that  he  will  not 
deliver,  to  be  carried  on  a  voyage,  goods  of  a  dan- 
gerous nature,  which  those  employed  by  the  ship- 
owner may  not,  on  inspection,  be  reasonably  expected 
to  know  to  be  of  such  a  nature,  without  giving  notice 
that  they  are  of  a  dangerous  nature.  Btaxi  v.  ifos^ 
lamd,  26  Law  J.  Rep.  (n.s.)  Q.B.  49;  6  E.  &  B.470. 

Third  plea,  to  the  first  count,  as  to  the  insufficiency 
of  the  casks,  that  the  defendants  did  not  personally, 
by  themselves  or  their  servants,  pack  the  said  casks, 
but  ordered  them  of  B  &  Co.,  to  be  supplied  and 
packed  by  them  for  the  purpose  of  being  sent  to  Cal- 
cutta, and  that  they  were  so  supplied  and  packed  by 
B  &  Co.,  and  by  the  defendants  delivered  on  board 
the  plaintiffs^  ship,  and  that  the  defendants  and 
B  &  Co.  did  not  know  or  believe,  nor  had  reason  to 
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know  or  beliere,  that  the  casks  were  not  sufficient: 
— Held,  (by  Lord  Campbell,  C,J.  and  Wi^tman, 
J.)  that  this  plea  was  no  answer  to  the  action. 
S^nble,  per  Cnmpton,  /.,  that,  on  the  first  count 
alone,  or  taken  together  with  the  third  plea,  the 
defendants  were  entitled  to  judgment     Ibid. 

Fourth  plea,  to  the  first  count,  that  the  master 
knew  that  the  said  casks  contained  bleaching  powder, 
and  knew,  or  had  the  means  of  knowing,  and  reason* 
ably  ought  to  haye  known,  that  bleaching  powder 
contained  chloride  of  lime ;  and  that  the  master  and 
persons  employed  by  the  plaintiff,  knew  and  had  the 
means  of  judging  of  or  knowing  the  condition  and 
sufficiency  of  the  casks,  and  of  the  packing  of  their 
contents : — H«fld,  to  be  a  good  answer  to  the  count, 
as  shewing  that  there  was  no  duty  on  the  part  of  the 
defendants  to  give  notice  of  the  nature  of  the  goods 
shipped.     Ibid. 

The  second  count  alleged  that  the  defendants 
shipped  on  board  the  pUuntifib*  general  ship  casks 
containing  an  article  of  a  corrosive  and  dangerous 
nature,  and  which  they  knew  to  be  of  such  a  nature, 
without  giving  notice  to  the  master  of  the  ship,  or  to 
the  persons  employed  therein  of  the  dangerous  and 
corrosive  nature  of  the  said  article,  so  that  it  might 
be  stowed  in  such  part  of  the  ship  as  not  to  damage 
other  goods ;  that  the  master  and  other  persons  con- 
cerned in  stowing  the  ship,  not  knowing  the  nature 
of  the  said  article,  stowed  the  ca»ks  among  other 
goods  in  a  place  unfit  for  such  dangerous  goods,  and 
that  during  the  voyage  the  contents  of  the  casks 
escaped  and  injured  oUier  goods  for  which  the  plain- 
tiffii  were  responsible.  Tenth  plea,  to  the  second 
count,  that  the  article  contained  in  the  casks  was 
bleaching  powder,  as  the  master  well  knew,  and  that 
he  knew  or  had  the  means  of  knowing,  and  reason- 
ably ought  to  have  known,  the  nature  of  such 
bleaching  powder.  It  being  admitted  that  the  second 
count  shewed  a  good  cause  of  action, — Held,  (by 
Lord  Campbell,  CJ^  and  WighXman,  J.,  disaerUiente 
Crompton,  /.),  that  the  tenth  plea  afforded  an 
answer  to  it     Ibid. 

To  a  declaration  against  the  defendants,  as  ship- 
ownersi,  for  negligently  stowing  certain  salt-cake 
shipped  on  board  their  ship'by  the  plaintifis,  whereby 
such  cake  was  injured,  the  defendants  pleaded  that 
the  damage  arose  from  the  cake  being  delivered  in 
bulk,  and  not  in  casks,  and,  consequently,  stowed  in 
bulk  amongst  other  goods  ;  and  that  the  said  cake 
was  stowed  in  bulk,  and  in  the  manner  in  which  it 
WHS  actually  stowed,  with  the  knowledge  and  by  the 
direction  and  licence  of  the  plaintiffii  to  the  defen- 
dants, given  before  and  during  such  stowage: — Held, 
that  the  plea  did  not  amount  to  an  authority  by  the 
plaintiffii  to  the  stowing  of  the  cake  in  a  negligent 
manner,  and  was,  therefore,  no  answer  to  the  action. 
Hutchmton  v.  Ouion^  28  Law  J.  Rep.  (if.s.)  C.P. 
63;  5  Com.  B.  Rep.  N.S.  149. 

The  defendants  also  pleaded  that  the  saltrcake 
was  B  corrosive  and  destructive  substance,  rotting 
casks,  cask-hoops,  and  other  substances  in  contact 
with  it,  which  the  plaintifis  knew,  but  which  the 
defendants  did  not  know,  and  could  not  reasonably 
be  expected  to  know ;  and  that  the  plaintiff  did  not 
inform  the  defendants  of  the  destructive  nature  of 
such  cake,  and  negligently  delivered  the  same  to  the 
defendants  in  bulk,  and  thereby  induced  the  defen- 
dants to  believe  that  the  same  might  be  placed  in 


contact  with  casks,  cask-hoops,  and  other  substances 
safely,  and  they,  in  consequence,  stowed  the  cake 
amongst  casks  of  salt  provisions,  whereby  the  injury 
complained  of  was  caused.  To  this  plea  there  was 
a  replication,  that  salt-cake  was  an  article  of  mer- 
chandise well  known  in  trade  and  commerce,  and 
that  its  nature  and  properties  were  well  known  to 
persons  carrying  on  the  business  of  carriers  in  ships ; 
and  that  at  the  time  of  the  shipment  of  the  said  cake, 
the  defendants  knew  that  it  was  salt-cake: — Held, 
that  this  last  plea  was  a  good  plea,  and  that  the  repli- 
cation was  no  answer  to  it     Ibid. 

N,  a  timber-dealer  in  Sweden,  had  transactions 
with  D,  a  factor  in  London,  who  sold  timber  on  his 
account  on  a  (2e2  credere  commission.  D  had  sold 
for  him  three  cargoes  of  timber.  N,  on  the  29th  of 
September  1853,  wrote  to  D  a  letter,  in  which  he 
expressed  a  hope  to  be  able  in  a  few  days  to  send  the 
shipping  documents  of  all  the  cargoes.  Two  only  of 
those  cargoes  arrived.  On  the  6ui  of  October  1858, 
N  wrote  to  D  inclosing  invoices  of  timber  shipped 
on  board  three  vessels,  and  made  out  an  account  in 
which  N  appeared  to  be  a  creditor  for  1,31 2Z.,  and 
he  drew  a  bill  to  that  amount  on  D.  On  the  same 
day  N  wrote  to  H  &  Co.,  stating  the  value  of  the 
cargoes,  and  asking  for  three  acceptances  to  the 
amount  of  1,3002.  He  inclosed  his  letter  to  D,  and 
the  bill  and  the  shipping  documents,  with  directions 
to  H  &  Co.  to  deliver  these  last  to  D,  on  condition 
that  D  accepted  the  bill  for  l,312t,  acknowledged 
the  correctness  of  the  account  ciurent,  and  admitted 
that  the  caigoes  agreed  for  had  been  forwarded. 
These  conditions  were  communicated  by  H  &  Co. 
to  D,  who  called  the  whole  affair  a  regular  swindle. 
D,  after  some  hesitation,  accepted  the  bill,  but  he 
obtained  possession  of  the  shipping  documents  by  a 
statement  that  he  wanted  them  to  compare  with  the 
invoices,  and  would  return  them  if  from  any  cause 
he  did  not  accept  the  bill.  On  this  H  &  Co.  ac- 
cepted N"^  three  bills  for  1,300/.  D  did  accept  the 
bill  for  1,31 22.,  but  refused  to  return  the  shipping 
documents,  and  utterly  disr^arded  the  other  condi- 
tions on  which  they  were  to  be  delivered  to  him : — 
Held,  that  though  he  might  have  a  prior  equitable 
claim  to  these  shipping  documents,  he  had  not  pro- 
perly insisted  on  it,  and  that  he  had  thereby  misled 
H  &  Co.,  who  had  a  legal  right  to  recover  them  from 
him.  Hoare  v.  jyreker^  28  Law  J.  Rep.  (n.8^ 
Chanc.  611;  7  H.L.  Cas.  290:  reversing  26  Law  J. 
Rep.  (n.8.)  Chanc.  51. 

(K)  Sbahbn. 

A  ship,  being  on  a  voyage  from  L  to  P  and  back, 
when  in  port  at  P  became  so  short-handed  that  it 
was  dangerous  to  life  to  proceed  with  only  the  re- 
duced crew;  the  captain,  being  unable  to  procure 
additional  hands,  voluntarily  promised  the  remain- 
ing seamen,  who  were  under  articles  for  the  whole 
voyage,  an  additional  sum  if  they  would  assist  in 
taking  the  ship  to  her  next  port: — Held,  that  the 
seamen  were  not  bound  to  proceed  on  the  voyage  as 
it  involved  hsk  of  life,  and  that  the  promise  was 
therefore  binding  on  the  captain.  Hartley  y.  Pen- 
$<mby,  26  Law  J.  Rep.  (n.s.)  Q.B.  322;  7  E.  &  B. 
872. 

By  an  agreement,  under  the  Merchant  Shipping 
Act  (13  &  14  Vict.  c.  93.  s.  46),  the  plaintiff  agreed 
to  serve  as  steward  on  board  the  defendants'  ship  C 
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on  a  Yojajife  described,  or  for  a  term  not  to  exceed 
three  years;  and  it  was  stipulated  that  the  crew 
should,  if  required,  be  transferred  to  any  other  ship 
in  the  same  employ,  and  were  not  to  trade  on  their 
own  account.  During  the  term,  the  captain  of  the 
C  transferred  the  plaintiff  and  himself  to  the  D,  a 
vessel  of  the  defendants  in  the  same  employ,  and  by 
a  second  agreement  undertook  to  give  the  plaintiff 
il.  a  month.  The  defendants  refused  to  pay  the 
plaintiff  at  the  rate  of  42.  per  month  for  his  service 
in  the  D,  but  were  always  willing  and  offered  to  pay 
him  3/.  a  month : — Held,  first,  that  the  first  agree- 
ment was  not  bad,  under  the  statute,  for  uncertainty, 
as  being  in  the  alternative  as  to  the  period  of  serrioe, 
since  it  might  be  construed  as  limiting  the  time  of 
service,  even  on  such  a  voyage  as  described,  to  three 
years.  Secondly,  that  the  provision  for  the  transfer 
of  the  crew  was  not  contrary  to  the  statute.  Thirdly, 
that  under  that  provision  any  member  of  the  crew 
might  be  tmnsferred  without  all  the  crew  being 
transferred.  Fourthly,  that  the  first  agreement  being 
good,  and  the  plaintiff  therefore  obliged  under  it  to 
serve  in  the  D,  there  was  no  consideration  for  the 
captain^  promise  to  pay  the  plaintiff  4L  a.  month 
instead  of  8Z.  Fifthly,  that  the  plaintiff,  having 
refused  to  accept  the  wages  due  to  him  at  the  rate 
of  3/.  a  month,  was  not  entitled  to  double  pay  under 
the  17  &  18  Vict.  c.  104.  s.  187,  on  the  ground  that 
the  defendants  had  refused  to  pay  his  wages  without 
sufficient  cause.  Frazer  v.  HcMon,  26  Iaw  J.  Rep. 
(N.s.)  C.P.  227;  2  Com.  B.  Rep.  N.8.  612. 

Plaintiff  shipped  under  articles  to  serve  as  seaman 
on  a  voyage  to  Bombay.  When  the  ship  arrived  at 
Suez  the  owner  sold  the  ship  in  England  to  the 
defendant,  and  the  defendant  sent  an  agent  to  Suez, 
upon  whose  arrival  there  the  plaintiff  became  aware 
of  the  change  of  ownership,  and  thereupon  refused 
to  go  on  with  the  ship  to  Bombay,  unless  his  wages 
in  arrear  were  paid.  These  were  not  paid,  and  the 
new  master  sent  by  the  defendant  to  take  the  com- 
mand of  the  vessel  insisted  on  the  plaintiff  being 
bound  to  complete  the  voyage  to  Bombay,  but  he 
ultimatelv  consented  to  the  plaintiff*s  leaving  the 
vessel,  if  he  plaintiff  then  left,  but  he  had,  with  the 
sanction  of  the  defendant's  agents,  worked  at  the 
vessel  up  to  the  time  of  his  so  leaving: — Held,  that, 
as  the  articles  under  which  the  plaintiff  shipped  had 
been  determined,  there  was  evidence  from  which  a 
jury  might  imply  a  contract  by  the  defendant  to  pay 
the  plaintiff  for  his  work  pro  raid  from  the  time  the 
plaintiff  had  knowledge  of  the  change  of  ownership 
up  to  the  time  of  his  leaving  the  vessel.  Qnuert — 
whether  in  the  case  of  the  change  of  ownership  in 
this  country  of  a  vessel  when  out  at  sea,  or  at  a 
foreign  port,  the  new  owner  is  not  to  be  presumed 
to  adopt  the  master  or  person  in  command  as  his 
agent  until  there  has  been  an  opportunity  of  ap- 
pointing another  in  his  place.  Jlobvu  v.  Power, 
27  Law  J.  Rep.  (n.s.)  C.P.  267;  4  Com.  B.  Rep. 
N.S.  778. 

(L)  Desbrtsb. 

The  sections  of  the  "Merchant  Shipping  Act, 
1854''  (17  &  18  Vict.  c.  104),  arranged  under  the 
head  of  "  Discipline,''  have  reference  to  British  ships 
only.  In  order,  therefore,  to  convict  under  one  of 
tliese  sections  (the  257th)  of  knowingly  harbouring 
a  seaman  who  has  deserted,  the  ship  must  be  shewn 


to  be  Britasb;  and  aa,  by  nction  19,  no  ship  shall, 
unless  registered,  be  recognised  as  British,  it  is  essen- 
tial to  a  conviction  that  the  fket  of  the  ship  having 
been  registered  be  duly  proved  by  the  original  ras- 
ter, or  by  an  examined  or  certified  copy,  under 
section  10'7.  Leary  v.  Lkfd,  29  Law  J.  Rep.  (n.s.) 
M.C.  194. 

(M)  Passikoee  Act. 

Persons,  who  are  in  every  respect  cabin  passeogera 
within  section  3.  of  the  18  &  19  Vict.  c.  119,  except 
that  they  have  not  been  furnished  with  contreet 
tickets  according  to  the  Form  (K),  are  not  to  be 
counted  as  passengers  so  as  to  make  a  ship  a  paven- 
ger  ship  which  would  not  otherwise  be  a  passenger 
ship  within  the  meaning  of  the  act ;  and  the  provi- 
sion in  that  section  as  to  tickets  must  be  taken  to 
apply  only  in  the  case  of  a  passenger  ship.  JBUii  v. 
Pearee,  27  Law  J.  Rep.  (n.8.)  M.C.  257;  E.  B.  & 
R481. 

(N)  RaaisTiR. 

By  section  50.  of  the  Mtfchant  Shipping  Act, 
1854,  any  person  who  has  the  possession  of  the  cer- 
tificate of  registry  of  a  ship,  is  bound  to  deliver  it 
up,  on  request,  to  any  person  who  shall  be  entitled 
to  the  custody  thereof  for  the  time  being,  under  a 
penalty  upon  conriction  before  a  Justice  of  the 
Peace,  unless  it  be  proved  that  there  was  reasonable 
ground  for  such  refVisal.  The  respondent  was  ship's 
husband  and  managing  owner  of,  and  was  also  the 
holder  of  the  majority  of  shares  in  the  ship  of  whidf 
the  appellant  was  master  and  part  owner.  On  the 
29th  of  October,  while  the  ship  was  in  harbour,  and 
before  she  had  discharged,  and  while  the  appellant 
was  still  master,  the  respondent  demanded  the  certi- 
ficate of  registry  without  giving  any  reason  for  doing 
so,  and  wiUiout  intimating  his  intention  of  appointing 
another  master.  The  appellant,  having  refused  to 
deliver  it  up,  was  summoned  before  two  Justices  and 
convicted  under  section  50: — Held,  upon  a  case 
stated  for  the  consideration  of  the  Court,  that  such 
conviction  was  improper,  as  ther«  was  reasonable 
ground  for  refusing  to  deliver  up  the  certificate. 
ArkU  V.  HewzidL,  27  Law  J.  Rep.  (n.s.)  M.C.  110; 
8  £.  &  B.  828. 

The  owner  of  an  unfinished  ship  mortgaged  it,  and 
on  completion  of  the  vessel  caused  it  to  be  registered 
in  his  name  as  owner  under  the  Merchant  Shipping 
Act,  1854.  On  the  following  day  the  mort^igee 
registered  the  mortgage.  The  owner  baring  subse- 
quently become  bankrupt, — Held,  that  idthongh 
there  was  no  mortgage  subsequent  to  the  registration 
by  the  owner,  the  possession  of  the  vessel  was  not  in 
the  assignees,  but  in  the  mortgagee.  BeU  v.  iht 
Bank  of  London,  28  Law  J.  Rep.  (n.s.)  Exch.  116; 
3  Hurl.  &  N.  780. 

The  name  of  the  vessel  was  the  **  City  of  Bruxelles,** 
and  was  so  described  in  the  mortgage.  It  was  regis- 
tered by  the  owner  and  by  the  mortgagee  as  the 
*'  City  of  Brussels," — Held,  that  the  misdescription 
did  not  vitiate  or  affect  the  validity  of  the  registra- 
tion.    Ibid. 

The  50th  section  of  '*  The  Merchant  Shipping 
Act,  1854,"  makes  any  pledge  of  the  certificate  of 
registry  of  a  sliip  illegal  and  void.  A  having  a  bond 
fide  demand  against  the  plaintiff,  who  was  captain 
and  sole  owner  of  a  ship  about  to  sail,  threatened  to 
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arrest  him,  upon  which  the  plaintiif  deposited  with 
the  defendants,  A*8  attomies,  the  certificate  of  the 
ship's  registry,  as  a  secnrity  against  his  sailing  hefore 
a  given  day,  on  which  day  it  was  to  be  returned. 
Before  the  day  the  plaintiff  demanded  the  certificate 
in  order  to  sail,  but  the  defendants  detained  it  till 
the  day  agreed  on  : — Held,  that,  the  plaintiif  bdng 
entitled  to  the  certificate,  and  the  pledge,  although 
for  a  good  consideration,  being  ill^al  and  null,  by 
reason  of  the  above  section,  the  detainer,  after 
demand  of  it  by  the  plaintiff  for  the  purposes  of 
navigation,  and  the  damage  arising  to  him  from  the 
detainer,  constituted  a  good  cause  of  action  against 
the  defendants.  Wiley  v.  Crawford,  29  Jjaw  J. 
Bep.  (N.a.)  Q.B.  244. 

(0)  Bottomry. 

General  average  cannot  be  the  subject  of  a  bot- 
tomry bond.  Where  the  holders  of  a  bond  (foreigo- 
ers)  had  acted  solely  under  a  misapprehension  of 
English  law,  the  Court  pronounced  against  the  bond, 
but  without  costs.  The  North  SUxr,  29  Law  J.  Rep. 
(N.8.)  Prob.  M.  &  A.  78. 

Where  a  vessel  sailed  from  Liverpool  to  Sydney, 
and  discharged  her  cargo  there,  and  the  master  not 
having  sufficient  funds  to  meet  the  necessary  disburse- 
ments of  the  ship,  before  continuing  his  voyage  gave 
a  bottomry  bond  for  money  advanced  to  cover, 
amongst  other  items,  certain  charges  relating  exclu- 
sively to  the  cargo  with  which  the  vessel  sailed  from 
Liverpool,  these  items  were  disallowed,  as  not  pro- 
perly the  subject  for  such  security,  even  though  the 
debts  were  just  debts,  and  the  master  was  under 
charter  to  proceed  on  a  further  voyage.  The 
EdfMind,  29  Law  J.  Rep.  (n.s.)  Prob.  H.  &  A.  76. 

Where  there  w«re  claimants  upon  the  proceeds  of 
the  sale  of  a  ship,  all  being  for  necessaries  supplied, 
the  Court  decreed  for  them  in  the  following  order: — 
1.  A  creditor  for  payment  of  seamen's  wages;  2.  A 
holder  of  a  bottomry  bond ;  3.  A  creditor  who  had 
obtained  the  decree  upon  which  the  vessel  had  been 
sold;  4.  The  other  creditors  to  divide  the  remainder 
pro  ratd,  without  reference  to  date.  The  WiUwm 
F.  Sagord,  29  Law  J.  Rep.  (n.s.)  Prob.  M.  &,  A. 
109. 

(?)  Salb  and  Tbansfer. 

A  re- transfer  of  a  ship  to  vendor,  absolute  in  terms, 
but  intended  as  a  security  for  the  pajrment  of  the 
purchase-money,  the  ship  then  being  on  a  voyage, 
and  the  transfer  not  mentioning  freight,  does  not 
pass  the  freight  to  the  transferee  until,  at  all  events, 
he  has  claimed  it,  and  done  some  act  tantamount  to 
taking  possession.  Therefore,  where  the  purchaser 
and  registered  owner  of  a  ship  having  sent  her  out 
on  a  seeking  voyage;  and  their  captain  had  chartered 
her  in  June  for  a  voyage,  on  which  the  freight  was 
received  in  October,  and  remitted  by  him  by  bill  of 
exchange  to  the  defendants;  they  having  after  the 
charter,  but  before  the  freight  was  earned,  re-trans- 
ferred the  ship  by  an  instrument  absolute  in  terms, 
but  intended  as  a  security  for  the  unpaid  purchase- 
money,  and  not  mentioning  freight,  and  they  having 
received  the  proceeds  of  the  bill, — Held,  that  an 
action  for  the  money  was  not  maintainable  by  the 
transferee  against  them,  he  not  having  claimed  the 
freight  until  they  had  received  it.  Semble — that  the 
defence  arose  under  the  general  issue.     Gardiner  v. 


Cassenove,  26  Law  J.  Rep.  (N.fi.)  Exch.  17;  1  HurL 
&  N.  423. 

The  registration  of  a  bill  of  sale  of  a  ship  does  not 
confer  an  absolute  title  at  law,  unless  the  bill  of  sale 
itself  not  only  appears  to  be,  but  is  actually  valid. 
Orr  V.  JHekmeon,  28  Law  J.  Rep.  (n.s.)  Chanc.  516; 
1  Johns.  1. 

Where  a  valid  title  has  been  acquired  at  law, 
qwxre,  whether  a  Court  of  equity  has  jurisdiction  to 
deal  with  the  equitable  interests.    Ibid. 

(Q)  Frbioht. 

[MolUr  V.  Toung,  5  E.  &  B.  7  ;  6  Law  J. 
Dig.  671. J 

The  charter-party  of  a  ship  as  a  general  sliip 
stipulated  that  the  afireighters  would  pay  for  the 
hire  of  the  ship  a  lump  sum  in  full,  to  be  ascertained 
before  the  sailing  of  the  ship,  payment  to  be  made 
by  the  captain  receiving  such  freight,  not  exceeding 
half,  as  the  charterers  might  have  payable  abroad  as 
per  bills  of  lading  or  by  the  charterers'  order  payable 
at  the  port  of  discharge,  and  the  balance  to  be  paid 
by  the  acceptance  of  the  charterers,  at  three  months, 
payable  in  London,  or  in  bills  or  cash,  at  charterers* 
option.  It  also  stipulated  that  the  charterers  should 
have  the  option  of  naming  the  lumpers  and  steve- 
dores, but  Uiey  were  to  be  under  the  direction  of  the 
master,  and  the  owners  of  the  ship  were  to  be  respon- 
sible for  improper  stowage;  that  only  such  goods 
should  be  received  on  boetrd  as  the  charterers  might 
direct ;  that  the  master  should,  at  the  charterers* 
request,  sign  bills  of  lading  in  the  usual  manner  at 
any  freight  the  charterers  might  choose,  without  pre- 
judice to  the  charter;  that  the  charterers  should 
have  the  option  of  putting  a  fUU  cargo  in  the  fore 
cabin,  and  if  used  for  passengers,  the  space  to  be 
allowed  off  the  chartered  freight,  and  that  the  ship 
should  be  kept  by  the  owners  during  the  voyage  tight 
and  staunch,  and  well  provided  with  men,  &c.  The 
charterers  elected  to  pay  a  lump  sum,  part  to  be 
paid  abroad  out  of  the  freights  reserved  by  the 
bill  of  lading,  and  the  balance  in  England,  as  agreed 
in  the  charter-party.  The  bills  of  lading  signed  by 
the  captain  stipulated  that  freight  was  to  be  paid 
here  one  month  afler  sailing,  with  average  accus- 
tomed : — Held,  under  the  terms  of  the  charter-party, 
that  the  contracts  made  by  the  signing  of  the  bills  of 
lading  were  to  be  considered  as  made  by  the  captain 
as  agent  for  the  charterers  and  not  for  the  shipowner, 
and  that  the  charterers  and  not  the  shipowner  were 
entitled  to  claim  the  freight  payable  under  the  billa 
of  lading.  MarqfMnd  ▼.  Banner,  25  Law  J.  Rep. 
(n.8.)  Q.B.  31S;  6  E.  &  B.  232. 

To  an  action  for  freight  by  the  assignee  of  a  ship 
and  charter-party,  brought  in  the  name  of  the 
assignor,  the  defendant  pleaded  pleas  of  dischaige 
by  the  plaintiff,  and  also  payment : — Held,  that  the 
facts  of  the  discharge  having  been  given  and  pay- 
ment having  been  made  with  the  view  of  defrauding 
the  assignee,  and  after  notice  to  the  defendant  of  the 
assignment,  were  good  answers  to  the  above  pleas, 
and  might  be  replied  "  on  equitable  grounds  "  under 
the  85th  section  of  the  Common  Law  Procedure 
Act,  1854.  De  PotJumier  ▼.  De  Mattoe,  27  Law  J. 
Rep.  (n.s.)  Q,.B.  260;  E.  B.  &  E.  461. 

The  stipulation  in  a  charter-party,  that  freight 
shall  be  paid  "subject  to  insurance''  means  merely, 
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tfaftt  freight  is  to  be  peid  lubjeet  to  dedoction  for 
premiuma  on  insanince,  but  not  that  intaranoe  by 
the  owner  is  a  condition  precedent  to  his  leooTsry  of 
freight  /adbon  v.  iMoeton  or  Itaaei,  27  Law  J. 
Rep.  (n.s.)  Exch.  893 ;  8  Hurl.  Sc  N.  405. 

When,  on  the  abandonment  of  a  ship  on  the 
voyage,  the  cargo  is  taken  to  its  destination  in  an- 
other vessel  hired  by  the  captain,  the  underwriten 
of  the  ship  are  not  entitled  to  the  freight  due  on 
the  delivery  of  the  caigo.  Jlidne  v.  UodoecmaM^ 
28  Law  J.  Rep.  (n.s.)  Exch.  273 ;  4  Hurl.  Sl 
K.  455. 

By  a  charter-party,  from  Madras  to  London, 
freight  was  payable  at  Sl.  IBs.  per  ton;  the  captain 
to  sign  billa  of  lading  for  his  cargo  for  any  rate  of 
freight  required,  without  prejudice  to  the  charter- 
party.  The  captain  signed  bills  of  lading  for  sugar, 
at  a  frdght  of  R  per  ton.  To  an  action,  by  the 
indorsees  of  the  bill  of  lading  against  the  owner  for 
non-delivery  of  sugar  at  that  rate  of  freight,  the 
defendant  pleaded  that  the  shippers  at  Madras  acted 
as  the  agents  of  the  charterer  in  signing  the  bills  of 
hiding,  and  by  his  directions  drew  bills  for  the  cost 
price  of  the  sugars  on  E,  in  London,  and  indorsed 
them  to  bankers  with  the  bills  of  lading;  that  before 
the  bills  became  due  £  and  the  charterer  respec- 
tively stopped  payment,  and  the  bills  being  dis- 
honoured, were  paid  by  the  plaintifis  to  the  bonk, 
who  indorsed  them,  with  the  bills  of  lading,  to  the 
plaintifls,  who  constituted  the  same  firm  as  the  ship- 
pen  at  Madras: — Held,  that  the  plea  was  no  answer 
to  the  action,  and  that  the  defendant  could  not 
retain  the  sugar  for  payment  of  the  freight  stipulated 
for  by  the  charter-party,  the  case  being,  in  the 
absence  of  fraud,  governed  by  Fatter  v.  ColSjf.  Skomd 
V.  Sandenon,  28  Law  J.  Rep.  (n.b.)  Exch.  278;  4 
Hurl.  &  N.  881. 

As  between  the  owners  of  a  vessel  and  the  assignees 
of  the  freight,  the  wages  of  the  captain  and  seamen 
and  the  expenses  are  proper  deductions  to  be  made 
from  the  gross  freight.  Lindsay  v.  Oibb$,  28  Law 
J.  Rep.  (n  8.)  Chanc.  692  ;  3  De  Gex  &  J.  690 ; 
22  Beav.  522. 

Where  part  owners  of  a  vessel  authorise  co-owners 
to  insure  the  whole  vessel,  and  afterwards  assign  their 
interest  in  the  freight,  and  the  assignees  de  not  give 
express  notice  of  the  assignment,  the  co-owners  are 
entitled  to  insure  the  vessel  and  deduct  the  costs  of 
insurance  from  the  freight.     Ibid. 

A,  the  master  of  a  vessel,  at  the  Mauritius,  in 
April  1856,  entered  into  a  charter-party,  under  seal, 
therein  describing  himself  as  commander  and  owner, 
with  the  commissariat  officer  there,  for  the  convey- 
ance  of  troops  to  Gravesend,  and  paid  certain  monies 
and  incurr^  liabilities  for  fitting  up  the  vessel  for 
the  purpose.  In  the  following  month  A  entered  into 
another  chartei^party,  not  under  seal,  at  the  Cape  of 
Good  Hope,  for  the  conveyance  of  other  troops,  and, 
thereupon,  paid  further  sums  and  incurred  further 
liabilities  to  enable  him  to  perform  the  contract.  In 
October,  T,  the  owner,  became  bankrupt,  having 
previously  mortgaged  the  vessel  to  R  &,  F,  who, 
upon  its  arrival  in  the  Thames,  seized  it.  The  bills 
drawn  by  A  upon  T,  the  owner,  were  dishonoured, 
and  A  filed  a  bill  against  T's  assignees  and  R  &  F, 
praying  a  declaration  that  be  was  entitled  to  be 
repaid  and  indemnified  out  of  the  fund  due  from  the 
Admiralty  on  account  of  the  freight,  and  the  Com- 


miasioiierB  of  the  Admiralty  paid  the  amoixnt  into 
court: — Held,  by  Wood,  V.C^  that  A  was  entitled 
to  be  reimboned  out  of  the  fund;  but,  upon  appeal 
to  the  Lord  Chancellor,  this  decision  was  revened. 
Brittow  V.  WhUmore,  28  Law  J.  Rep.  (ir.s.)  Chan& 
801 ;  4  De  Gex  &  Jo.  325;  4. Kay  Sl  J.  743 ; 
Johns.  96. 

The  Court  has  not  jurisdiction  to  declare  an  equit- 
able right  on  behalf  of  the  legal  owner  of  property, 
without  something  on  which  the  Court  can  acL 
Ibid. 

8  &  Co.,  an  American  firm,  and  the  captain  of  an 
American  ship  were  joint  owners  of  the  same,  S  &  Co. 
being  shipls  husbands.  They  assigned  the  fi«ght 
to  be  earned  by  the  ship  on  her  voyage  to  England 
to  a  firm  at  Liverpool,  to  secure  advances.  The 
captain  on  arrival  at  Liverpool,  proceeded  to  get  ia 
the  amount  due  for  freight,  whereupon  the  IJTerpool 
firm  filed  a  bill  for  and  obtained  an  injunction  «sp 
parte  fh)m  one  of  the  Vice  Chancellors,  which,  upoa 
motion,  his  Honour  refused  to  diBsolve.  On  appeal, 
the  Lords  Justices,  being  of  opinion  that  the  legsi 
right  to  receive  the  freif^t  was  in  the  captain,  and 
there  being  no  sufficient  allq;ation  in  the  bill  of  any 
intention  on  his  part  to  misapply  the  same,  and  he 
having  given  an  undertaking  not  to  apply  the  fineight 
otherwise  than  in  the  employment  of  the  ship  in  its 
due  and  ordinary  course,  dissolved  the  injunction. 
Gwkm  V.  Trath,  27  Law  J.  Rep.  (k.b.)  Chanc.  337; 
1  De  Gex,  F.  &  J.  873. 

The  managing  owner  of  a  ship  is  competent  to 
appoint  himself  to  act  as  broker  to  the  ship  in  col- 
lecting and  distributing  the  freight,  there  being  no 
incompatibility  between  those  services  (as,  mmble, 
there  would  be  between  the  services  of  ship^  chan- 
dler or  ship's  carpenter),  and  his  fiduciary  character 
as  managing  owner.  But  before  allowing  him  a  com- 
mission in  respect  of  the  services  in  question,  the 
Court  directed  an  inquiry  whether,  according  to  the 
custom  of  shipowners  or  otherwise,  he  being  mana^ 
ing  owner  was  entitled  to  any  and  what  commission 
in  respect  of  duties  performed  by  him,  and  which 
duties  are  ordinarily  performed  by  sbipbrokezs. 
Smith  V.  Lay,  3  Kay  &  J.  105. 

A  &  B  were  co-owners  of  a  ship  which  had  been 
chartered  for  a  voyage.  A  assigned  bis  share  of  the 
freight  to  C,  who  gave  no  notice  of  it  to  B,  and  both 
the  ship  and  freight  were  afterwards  insured  by  the 
shipbroker,  acceding  to  the  ordinary  course  of  deal- 
ing between  A  &  B : — Held,  that  C  must  bear  his 
share  of  the  wages  of  the  crew,  and  the  expenses  of 
the  insurance  of  the  ship  and  fireighL  Lindeay  v. 
(»5&s(No.2),  26Beav.51. 

A  shipowner,  on  the  20th  of  March  1857,  char- 
tered his  ship  to  A  for  a  voyage  to  Hong  Kong.  The 
freight  was  payable  **  by  approved  bills  on  London  at 
three  months'  date  or  cash  under  discount,  following 
the  delivery  of  a  certificate  to  the  charterers,  signed 
by  the  assignees,"  of  the  delivery  of  the  cargo.  On 
the  24th  of  March  ihe  shipowner  assigned  the  freight 
to  C,  who  gave  no  notice  to  A  until  November 
following.  It  turned  out  that,  on  the  23rd  of  March, 
A  had  sub-chartered  the  ship  to  B,  whose  agent 
at  Hong  Kong  had  paid  the  freight  to  the  agent 
there  of  the  shipowner: — Held,  that  A  was  still 
liable  to  C  for  the  freight,  and  that  C*s  laches  in 
giving  notice  had  not  deprived  him  of  bis  rights. 
Young  v.  Lindaay,  27  Beav.  405. 
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SembU,  per  Pollock,  C,B.,  and  MarHn,  B.^hoii- 
tanU  Bramwell,  B,,  —that  the  master  of  a  vessel 
chartered  has  a  right  to  settle  a  claim,  arising  at  a 
foreign  port,  for  demurrage  by  detention  bejond  the 
period  for  which  the  rate  of  demurrage  is  stipulated, 
such  a  claim  being  in  the  nature  of  an  unliquidated 
demand,  which  it  is  for  the  owner*s  benefit  to  have 
promptly  settled  abroad,  without  leaving  it  for  dis- 
pute or  litigntioD  at  home.  But  if  the  master  become 
part  owner  of  the  ship  after  the  charter  and  during 
the  voyage,  that  will  raise  a  presumption  of  law  that 
he  was  interested  in  the  charter,  and  would  confer 
an  authority  primd  facie  to  make  a  settlement  of 
such  a  claim.  And  as  the  presumption  of  law  is, 
that  where  parties  are  partners  they  are  partners  in 
equal  moieties,  and  that  where  they  are  part  owners 
they  are  owners  with  equal  rights,  the  presumption 
where  they  are  part  owners  of  a  ship  is,  that  they  are 
both  interested  in  any  charter  upon  it  made  before 
they  became  such  owners  of  it.  Therefore,  where 
it  appeared  that  one  A  B  had  purchased  the  ship 
during  the  voyage,  and  that  the  master  had  also 
become  a  part  owner,  although  there  was  no  evidence 
that  either  of  them  had  purchased  directly  from  the 
former  owner  with  whom  the  charter  was  entered 
into,  and  who  was  the  nominal  plaintiff, — Held,  evi- 
dence of  an  authority  in  the  master  to  settle  for  the 
demurrage  claimed,  and  make  an  accord,  which  was 
pleaded  to  have  been  made  with  the  plaintiff,  who 
sued  for  the  benefit  of  the  owners  at  the  time  the 
claim  arose.  Alexander  ▼.  Dovnej  25  Law  J.  Rep. 
(n.s.)  Exch.  281;  1  Hurl.  &  N.  152. 

The  defendants  chartered  a  vessel  of  the  plaintiffs; 
thirty-five  running  days  were  to  be  allowed  for  land- 
ing and  discharging,  and  ten  days  more  on  demur- 
rage, at  5/.  a  day.  The  defendants'  factors  abroad, 
under  a  contract,  put  a  cargo  on  board,  and  the 
master  signed  bills  of  lading,  making  the  goods  deli- 
verable to  order  or  assigns,  he  or  they  paying  freight 
as  per  charter-party.  The  defendants  refused  to 
accept  a  bill  of  exchange  for  the  price  of  the  good^, 
on  the  ground  that  the  goods  were  not  according  to 
contract,  and  the  fiictors*  agents,  in  consequence, 
retained  the  bill  of  lading.  When  the  vessel  arrived, 
eight  lay  days  remained  for  the  discharge.  The 
defendants  informed  the  master  of  the  dispute  re- 
specting the  cargo,  and  stated  that,  to  prevent  delay 
of  the  ship,  they  were  ready  to  receive  the  cargo  for 
whom  it  might  concern.  The  factors'  agent  gave  the 
master  notice  not  to  deliver  the  cai^o,  except  on  the 
production  of  the  bill  of  lading,  stating  that  it  would 
not  be  produced  until  they  received  advices  from 
abroad,  and  suggested  the  discharging  the  cargo  at 
some  respectable  house  other  than  the  defendants*. 
On  the  last  of  the  demurrage  days,  the  factors* 
agents  produced  the  bill  of  lading,  and  received  the 
cargo,  which  took  seven  days  to  deliver: — Held,  by 
the  Exchequer  Chamber,  overruling  the  judgment  of 
the  Court  of  Exchequer  (27  Law  J.  Rep.  (n.s.)  Exch. 
472;  8  Hurl.  &  N.  601),  that  the  plaintiffs  were 
entitled  to  recover  from  the  defendants  for  the  deten- 
tion of  the  ship  during  the  demurrage  days  and  for 
the  few  days  beyond  them  that  it  took  to  unload. 
Erichsen  v.  BathiDorth  (Ex.  Ch.),  28  Law  J.  Rep. 
(U.S.)  Exch.  95;  i  Hurl.  &  N.  894. 

A  charier-party,  by  which  it  was  agreed  that  a 


•hip  ahonld  receive  on  board  a  cargo  of  coals,  and 
proceed  with  them  to  Constantinople  (and  or)  Odessa^ 
contained  these  words :  **  the  vessel  to  be  loaded  in 
Liverpool  in  fourteen  days,  and  to  be  discharged, 
weather  permitting,  at  not  leas  than  25  tons  per 
working  day  (holidays  excepted),  the  days  to  com- 
mence on  the  ship^s  being  in  turn,  and  ready  to 
deliver;  all  days  above  the  said  days  to  be  paid 
demurrage  at  the  rate  of  5L  sterling  per  day "  :— 
Held,  that  the  words  ^holidays  excepted"  did  not 
apply  to  the  fourteen  days  within  which  the  vessel 
was  to  be  loaded;  and  therefore  that,  although  two 
Sundays  occurred  within  the  fourteen  days,  still 
there  was  the  period  of  fourteen  days  only  within 
which  she  was  to  be  loaded.  Niemann  v.  Mots,  29 
Law  J.  Rep.  (n.8.)  C^B.  206. 

The  plaintiff,  the  charterer  of  a  ship,  contracted 
with  the  defendants  to  carry  some  engines  to  Barce- 
lona. Both  parties  knew  that  it  was  doubtful  whether 
the  engines  could  be  got  on  board,  without  making 
some  alight  alterations  in  the  ship,  and  they  entered 
into  an  agreement  in  writing,  containing  conditions 
to  the  following  effect  :-—Fint,  that  the  plaintiff 
should  lay  the  ship  on  the  berth  in  L ;  secondly,  that 
she  should  not  be  required  to  lay  on  her  berth  longer 
than  ten  days;  thirdly,  that  she  should  make  the 
voyage  to  Barcelona  for  the  lump  sum  of  6502.,—. 
charterers  to  pay  all  damages;  fourthly,  that  the 
defendants  should  load  in  the  ship  two  engines  and 
tenders  complete  for  24'- Z.,  freight  to  be  paid  there 
on  delivery  of  bills  of  lading,  without  any  deduction 
for  interest  or  insurance;  fifthly,  that  such  of  the 
above  goods  as  weighed  above  20  cwt.  should  be  put 
in  the  steamer,  stowed,  taken  out  and  landed  at  the 
shipper's  risk  and  expense;  sixthly,  the  said  goods 
to  be  taken  out  of  the  steamer,  as  soon  as  the  captain 
was  ready  to  deliver  them,  in  five  days,  Sunday 
excepted,  and  202.  sterling  demurrage  to  be  paid  by 
the  shipper  or  receiver  of  the  above-named  goods,  for 
every  day  she  was  detained  over  and  above  five  days; 
seventhly,  that  she  should  be  entered  in  the  joint 
names  of  the  plaintiff  and  of  the  defendants,  so  that 
the  latter  might  assist  to  get  cargo;  eighthly,  that 
any  surplus  of  freight  above  6502.  eiiould  be  divided 
between  them,  and  also  any  loss  which  might  result; 
ninthly,  that  the  said  steamer  should  guarantee  to 
carry  480  tons  dead  weight,  besides  forty  tons  of 
coal  in  the  bunkers ;  tenthly,  the  bills  of  lading  for 
the  whole  cargo  of  the  said  steamer  to  be  signed  at 
the  office  of  the  plaintiff;  eleventhly,  the  steamer  to 
be  consigned  at  Barcelona  to  the  friend  of  the  defen- 
dants, paying  commission  on  the  above  freight.  The 
steamer  was  put  on  the  berth  at  L,  and,  by  the  con» 
sent  of  her  owner,  the  hatchways  were  removed  at  the 
joint  expense  of  the  plaintiff  and  the  defendants,  but, 
notwithstanding,  the  engines,  which  exceeded  20  cwt. 
in  weight,  could  not  be  put  down  the  hatchways. 
The  owner  of  the  ship  consented  that  the  hatchways 
should  be  widened  sufficiently,  on  condition  that 
before  she  sailed  she  should  be  made  fit  to  the  satis- 
faction of  Lloyd's  surveyor.  The  result  was,  that  she 
was  detained  beyond  the  ten  days  stipulated  for.  In 
an  action  for  demurrage,  it  was  helH,  by  Wightman, 
J.f  Crompton,  J,  and  Blackburn,  /.,  that  upon  the 
second  clause  of  the  agreement  the  defendants  were 
liable  for  keeping  the  ship  on  her  berth  more  than 
ten  days;  although  to  some  extent  a  partnership  as 
to  freight  m^ht  have  been  formed  between  the  par- 
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ties.  Held,alao,by  Wigktman,  J.,  HiU,  /.  and  Blad> 
luruy  /.,  that  the  Judge  did  not  miidirect  the  jury  in 
telling  them  that  the  defendants  were  liable  for  any 
delay  of  the  ship  caused  during  the  alteration  need- 
fiil  to  take  the  engines  on  board.  BUck  v.  BaUeroB, 
29  Law  J.  Rep.  (n.s.)  Q.B.  261. 

(S)   LlEH  ASD  MoRTaiOB. 

[Parr  v.  AppUbee,  7  Law  J.  Dig.  673;  7  De  Gex, 
M.  &  O.  585.] 

A  ship  being  at  the  time  at  sea  on  a  seeking  voyage, 
was  transferred  by  the  owner  to  the  defendant  by 
absolute  bill  of  sale,  and  the  transfer  was  duly  r^s- 
tered.  The  bill  of  sale  was,  in  fitct,  intended  only  as 
a  collateral  security  for  a  loan,  and  the  defendant  did 
not  in  any  way  interfere  with  the  ship.  The  master 
having  afterwards  borrowed  money  firom  the  plaintiff 
for  the  necessary  expenses  of  the  ship,  both  being 
unaware  of  the  state  of  the  ownership  of  the  ship, — 
Held,  that  there  was  no  evidence  of  authority,  either 
actual  or  implied,  from  the  defendant  to  the  master 
to  act  as  his  agent,  and  that  the  defendant  was  not 
liable  on  the  above  contract  Myenr,  Willis,  25 
Law  J.  Rep.  (n.s.)  C.P.  255;  18  Com.  B.  Rep.  886. 

By  a  charter-party,  a  vessel  was  to  go  to  Singa- 
pore with  a  cargo  for  the  charterers,  and  unload 
there,  and  return  thence  to  England,  or  first  go 
thence  to  China  and  then  come  to  England  with  a 
cargo.  The  outward  cargo  to  be  freight  free,  and  a 
lump  sum  to  be  paid  for  the  homeward  cargo  for 
the  round;  a  bill  at  three  months  to  be  given  by 
charterers  for  900Z.  before  his  vessel  should  sail  from 
England;  the  master  to  sign  bills  of  lading  at  such 
freights  as  might  be  required  by  the  agents  of  char- 
terers, without  prejudice  to  the  charter,  and  the 
owners  to  have  an  absolute  lien  on  the  cargo  for  the 
recovery  of  all  freight.  Before  the  vessel  arrived  at 
Singapore  the  bill  for  900/.  became  due^  and  was 
dishonoured ;  and  no  homeward  cargo  was  provided. 
The  master  had  signed  bills  of  lading  for  part  of  the 
cargo  consigned  by  the  charterers  to  their  agents  at 
Singapore,  in  respect  of  which  196/.  freight  was  pay- 
able, as  appeared  by  the  bills  of  lading.  He  refused 
to  deliver  up  the  goods  to  the  agents  at  Singapore 
until  payment  of  the  900/.  for  which  he  chimed 
a  lien: — Held,  that,  under  the  charter-party,  the 
owners  would  have  been  entitled  to  a  lien  for  the 
900/.  had  not  the  master,  their  agent,  signed  the 
bills  of  lading  specifying  a  smaller  sum  due  for 
the  flight,  by  which  they  were  bound.  Held,  also, 
that  they  were  entitled  to  a  lien  for  the  smaller 
amount  on  the  bills  of  lading.  GiUdaon  v.  Mid- 
dleton,  26  Law  J.  Rep.  (k.s.)  C.P.  209;  2  Com.  B. 
JRep.  N.S.  184. 

Goods  were  shipped  by  S  from  Glasgow  to  Lima 
under  a  bill  of  lading,  by  which  freight  was  to  be 
paid  by  the  shipper  one  month  after  sailing,  ship  lost 
or  not  lost  The  bill  of  lading  was  handed  by  S 
to  the  defendants  for  value;  S  having  made  default 
in  paying  the  freight,  the  master,  under  instructions 
from  home,  refused  to  give  up  the  goods  to  the 
defendants*  agents  at  Lima  without  payment  of  the 
freight,  idaiming  a  lien  upon  them : — Held,  that  the 
shipowner  had  a  lien  for  the  bill  of  lading  freight  as 
against  the  defendants ;  for  that — on  the  authority 
of  OiUnaon  v.  MidcUeton-Ahe  terms  of  the  bill  of 
lading  were  not  such  as  to  waive  his  right  to  it. 


Neith  V.  ^niAam,  27  Law  J.  Rep.  (n.s.)  Q.B.  15; 
8  E.  &  B.  505. 

Where  a  party  claims  to  detain  goods  upon  two 
causes  of  lien,  in  such  a  way  as  to  dispense  with 
tender  of  either,  he  is  guilty  of  a  conversion  nnlea 
he  can  sustain  both.  Ktrfwrd  v.  Mcndd,  28  Lav 
J.  Rep.  (n.«.)  Exch.  303. 

In  an  action  of  trover  by  freighter  against  ship- 
owner  to  recover  the  goods,  the  charter-party  giving 
a  lien  for  dead  freight,  but  the  master  to  s^  bilis 
of  lading,  which  lx>und  the  goods  "  for  freight  as 
agreed,^  the  freighter  having  when  he  demanded  the 
goods  been  prepared  to  pay  the  freight  for  carriage^ 
and  the  shipowner  having  refused  to  deliver  the 
goods  except  on  payment  of  the  dead,  freight,— 
Held,  that  freight  for  carriage  alone  was  due,  Uiat 
the  refusal  was  an  implied  dispensation  of  tender  of 
it,  and  that  trover  could  be  maintained.     Ibid. 

By  charter-party  of  a  vessel  to  and  from  Calcutta 
freight  was  to  be  paid  in  a  lump  sum,  part  at  certain 
times  specified  and  the  remainder  in  cash  two  months 
from  the  vesseKs  report  inwards  at  London,  and  after 
right  delivery  of  the  cargo  or  under  discount  at  5/. 
per  cent,  at  freighter's  option.  The  master  to  sign 
the  bills  of  lading  at  any  rate  of  freight  required, 
without  prejudice  to  the  charte^ party.  The  owners 
of  the  ship  to  have  an  absolute  lien  on  the  cargo  for 
all  freight,  dead  freight  and  demurrage.  The  char- 
terers* agents  at  Calcutta  procured  the  homeward 
cargo,  consisting  partly  of  linseed,  which  was  pur- 
chased by  them  on  account  of  the  charterers,  but  with 
the  agents'  money,  and  they  drew  a  bill  of  exchange 
for  the  amount  of  the  linseed  on  the  charterers.  After 
the  linseed  was  on  board,  the  agents  obtained  the 
master*s  signature  to  bills  of  lading,  by  which  the 
linseed  was  made  deliverable  to  their  order,  on  pay- 
ment of  freight  at  the  nominal  rate  of  5«.  per  ton, 
the  current  rate  which  was  inserted  in  the  invoice 
sent  to  the  charterers  being  5L  5«.  The  agents  then 
indorsed  the  bill  of  exchange  to  bankers  at  Calcutta, 
for  value,  and  delivered  to  them  as  security  the  bills 
of  lading  and  a  letter  of  hypothecation  of  the  linseed. 
The  charterers  having  become  bankrupt, — Held, 
that  the  master,  who  was  also  part  owner  of  the 
vessel,  had  no  lien  for  freight  on  the  linseed  as  against 
the  plaintifii^  the  indorsees  of  the  bill,  beyond  the 
freight  payable  by  the  bill  of  lading.  Faster  v. 
CoAy,  28  Law  J.  Rep.  (n.8.)  Exch.  81;  8  Huri.  & 
N.  705. 

SemJbile — that  no  lien  attached  to  the  freight,  the 
terms  of  the  charter-party  requiring  delivery  before 
payment.     Ibid. 

The  owner  of  a  ship,  by  power  of  attorney,  autho- 
rized his  agent  to  sign  any  bottomry  bond  or  instru- 
ment of  hypothecation  on  the  ship  or  her  cargo,  and 
to  sell  and  dispose  of,  either  absolutely  or  by  way  of 
mortgage,  or  otherwise,  as  he  should  think  proper, 
the  ship  or  any  share  thereof,  and  to  execute  all  in- 
struments and  to  do  all  acts  which  should  be  requi- 
site and  necessary  for  completing  such  sales,  transfers, 
mortgages,  or  any  of  them,  and  generally  to  do  all 
acts  about  the  business  and  affairs  aforesaid  which 
the  owners,  if  present,  could  have  done.  Under  this 
power  the  agent  by  deed,  reciting  a  mortgage  of  the 
ship,  and  the  necessity  for  further  advance  to  enable 
her  to  set  sail,  and  the  advance  of  4,000t  for  that 
purpose  by  the  plaintiffs,  assigned  to  them  all  the 
freight,  hire  and  passage-money  and  earnings  of  the 
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ship  in  her  intended  voyage.  After  the  ship  sailed 
the  agent  received  bills  in  payment  of  passage-money 
by  the  passengeis,  the  proceeds  of  which  the  owner 
received  before  the  ship  completed  her  voyage : — 
Held,  that  the  power  of  attorney  authorized  the 
assignment  of  this  passage-money;  and  that  the  as- 
signment gave  the  plaintifis  an  immediate  right  to 
the  passage-money  before  taking  possession  of  the 
ship,  and  that  they  were  entitled  to  recover  it  back 
from  the  owner.  WilUt  v.  PalmeTf  29  Law  J.  Rep. 
(».8.)  C.P.  194;  7  Com.  R  Rep.  N.S.  840. 

A  mere  mortgHge  of  the  ship  does  not  give  the 
mortgagee  a  right  to  the  earnings  of  the  ship  re- 
ceived by  the  mortgagor  after  the  execution  of  the 
mortgage,  but  before  the  mortgagee  takes  possession. 
Ibid. 

The  owners  of  a  British  ship  mortgaged  her  in 
England,  and  afterwards  sent  her  on  a  voyage  to 
New  Orleans,  where  she  was  attached  by  creditors 
who  took  proceedings  in  the  courts  there  for  the  pur- 
pose of  making  her  available  for  their  demands.  The 
English  mortgagees  intervened  in  these  proceedings 
for  the  purpose  of  asserting  their  rights,  but  their 
claim  was  wholly  disregarded,  the  law  of  New 
Orleans  not  recognising  a  mortgage  of  chattels;  and, 
under  an  order  of  the  Court,  the  ship  was  sold  to  a 
British  subject.  The  ship  having  afterwards  arrived 
in  England  with  a  cargo,  the  mortgagees  filed  a  bill 
to  enforce  their  claim  : — Held,  upon  demurrer,  first, 
that  the  judgment  of  the  Court  of  New  Orleans  was 
a  proceeding  in  pertonam  and  not  in  rem^  and  was 
therefore  not  binding  upon  persons  not  parties  to  the 
litigation.  Secondly,  that  the  intervention  of  the 
mortgagees  in  the  foreign  proceedings  was  not  suffi- 
cient to  deprive  them  of  their  right  to  sue  in  this 
country,  tliey  not  having  initiated  the  proceedings, 
nor  having  invoked  the  aid  of  the  foreign  Court  in 
any  way.  Thirdly,  that  the  judgment  of  the  Court 
of  New  Orleans,  having  proceeded  in  utter  disregard 
of  the  le»  lod  cofUnuiiU,  was  not  conclusively  bind- 
ing upon  the  Courts  of  this  country.  Simpson  v. 
Fogo,  29  Law  J.  Rep.  (h.s.)  Chanc.  657;  1  Jo.  & 
H.  18. 

A  mortgage  of  a  ship  must  be  accompanied  with 
the  formnOtiea  required  by  the  Merchant  Shipping 
Ac^  18d4  (17  &  18  Vict  c.  104),  and  a  Court  of 
equity  can,  therefore,  give  no  effect  to  an  unregis- 
tered contract  to  assign  a  ship  as  a  security  for  money 
due.  The  Liverpool  Borough  Bank  v.  Turner,  29 
Law  J.  Rep.  (n.b.)  Chanc.  8*27;  1  Jo.  &  H.  159. 

A  mortgagee  of  a  ship  has  power  under  the  70th 
aection  of  the  Merchant  Shipping  Act,  1854,  to  use, 
as  well  as  sell  the  ship — temhle.  The  European  and 
AuitraUan  Royal  Mail  Banking  Co.  (Limited)  v. 
the  Royal  Mail  Steam  Banking  Co.,  1  Kay  &  J.  676. 

Where  a  mortgagee  claimed  under  a  special  con- 
tract, which  did  not  contemplate  a  sale  by  him  until 
two  months  had  elapsed  after  a  demand  for  payment, 
— Held,  upon  the  construction  of  the  agreement, 
and  especially  having  regard  to  the  circumstance 
that  the  ship  would  otherwise  remain  useless  in  that 
interval,  that  he  was  at  liberty  to  use  the  ship. 
Ibid. 

In  such  a  case  the  circumstance  of  the  mortgagee 
being  registered  as  absolute  owner  is  not  conclusive 
as  to  the  rights  of  the  parties.     Ibid. 

Further  observations  as  to  the  power  of  the  Court, 
under  the  Merchant  Shipping  Act,  1854,  torecognixe 
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equitable  rights  in  a  ship  as  distinguished  from  those 
of  the  registered  owner.    Ibid. 

(T)  Collision  ajxd  Dahagb. 

[Metcalf  V.  Hetherington,  1 1  Exch.  Rep.  267;  7 
Law  J.  Dig.  674.] 

The  observance  or  non-observance  of  any  statutable 
or  other  nautical  regulation  as  to  steering  or  sailing, 
though  it  is  not  conclusive  as  to  the  liability  for  a 
collision,  may  be  mHterial,  incidentally, as  bearing  on 
the  question  of  negligence.  Thus,  if  a  steamer  has 
not  observed  the  provisions  of  the  Merchant  Shipping 
Act,  17  &  18  Vict.  c.  104.  s.  296,  as  to  keeping  on 
the  starboard  side  of  the  mid-channel,  though  not 
conclusive  as  to  her  liability  for  a  collision,  it  may  be 
material,  as  she  might  not  be  expected  to  be  out  of 
her  proper  position;  and,  on  the  other  hand,  if  a 
sailing  vessel  which  has  come  into  collision  with  her 
has  not  ported  her  helm,  according  to  the  provisions 
in  the  same  act  (section  297),  and  the  steamer,  ad- 
hering to  the  rule  to  keep  to  the  starboard,  has  done 
so,  this,  although  the  latter  rule  is  not  qualified  as 
the  other  is  by  any  reservation  of  due  regard  to  the 
dangers  of  navigation,  still  leaves  the  general  question 
of  negligence  on  either  side  open  to  the  jury.  Smith 
V.  Vo88,  26  Law  J.  Rep.  (n.s.)  Exch.  283;  2  HurL 
&  N.  07. 

The  provision  in  the  act  (section  296.),  as  to 
steamers  keeping  to  the  starboard  side  of  the  mid- 
channel,  means  that  they  are  to  keep  inside  the 
mid-channel,  and  the  mid-channel  means  the  whole 
navigable  Inreadth  of  the  river,  unless  so  fiu*  as  it  is 
narrowed  by  tiers  of  vessels  moored  on  each  side,  or 
other  causes;  and  though  this  may  raise  a  question 
for  the  jury,  yet  they  ought  to  find  the  whole  breadth 
of  the  stream  which  is  ordinarily  navigable,  to  be 
**  mid-channel."    Ibid. 

Where,  in  a  case  of  collision,  between  two  British 
vessels  in  the  river  Hooghly,  it  had  been  held  that 
one  of  the  vessels,  which  was  in  charge  of  a  duly 
licensed  pilot,  was  solely  to  blame ;  upon  the  ques- 
tion whether  the  presence  of  such  pilot  exempted 
the  owners  from  responsibility,  the  Court  inquired, 
first,  whether  it  had  a  local  jurisdiction  over  the 
lociti  in  quo;  and,  secondly,  whether  sufficient  evi- 
dence haid  been  given  that  the  pilotage  regulations, 
under  which  such  exemption  was  claimed,  were  then 
and  there  in  force.  The  Peerless,  29  Law  J.  Rep. 
(K.B.)  Prob.  M.  &  A.  49. 

A  sailing  vessel  iiailing  on  the  starboard  tack  very 
near  the  wind,  met  a  steamer.  The  vessel  did  not 
put  her  helm  to  port,  and  a  collision  ensued.  In  an 
action  by  the  owners  of  the  vessel  against  the  owners 
of  the  steamer,  evidence  was  given  of  negligence  on 
the  part  of  the  crew  of  the  steamer;  it  was  con- 
tended that  the  plaintiffs  could  not  recover,  as,  by 
the  Merchant  Shipping  Act,  1854,  section  296,  their 
vessel  should  have  put  her  helm  to  port.  The 
Judge  left  it  to  the  jury  to  say  whether  the  vessel 
was  close-hauled  on  the  starboard  tack,  and  whether 
she  would  have  lost  command  by  putting  her  helm 
to  port ;  intimating  his  own  opinion  as  to  the 
&cts  to  be  that  a  vessel  may  be  close-hauled,  though 
not  quite  so  near  the  wind  as  she  could  lie;  and  that 
a  vessel  going  about  was  not  under  command.  The 
xerdlct  was  for  the  plaintiff: — Held,  ori  a  rule  for  a 
new  trial  on  the  ground  of  misdirection,  that  the 
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diraetimi  was  iiBexeeptifmable.  CAodwidb  ▼.  Ifte  C% 
^f  Dublin  Steam  Patkei  Co.,  6  E.  &  a  771. 

Under  the  504th  lectioD  of  the  Merchant  Ship- 
ping Act,  1854,  the  valne  of  a  ship  it  in  ordinarj 
cases  to  be  taken  to  be  the  price  which  she  would 
have  fetched  if  sold  immediately  before  her  loss. 
The  African  Steam-ship  Co,  v.  Swamy  and  Ken- 
mdy,  25  Law  J.  Rep.  (ita)  Chanc  870;  2  Kay  & 
J.  664. 

The  costs  of  a  suit  instituted,  under  the  514th 
section  of  the  act,  for  determining  and  distributing 
the  amount  of  a  shipowner's  liability,  and  for  stop- 
ping actions  at  law  in  relation  to  the  same  subject- 
matter,  must  be  borne  by  the  plaintiff,  as  must  also 
the  coats  of  the  actions  so  stopped.     Ibid. 

In  such  a  suit  the  CSourt  has  no  power  to  give 
interest  upon  money  ordered  to  be  paid  into  court. 
Ibid. 

A  judgment  having  been  obtained  in  an  action 
commen^d  in  the  Admiralty  Court,  condemning 
the  owners  of  the  ship  F  in  damages  and  costs  in 
respect  of  the  loss  of  a  Tesael  run  down  by  her,  the 
F  was  arrested  by  process  of  the  Admiralty  Court, 
and  liable  to  be  sold.  Upon  a  bill  filed  by  the 
owners  of  the  F,  under  the  514th  section  of  the 
Merchant  Shipping  Act,  1854,  for  the  purpose  of 
having  their  liability  ascertained  and  proceedings  in 
the  action  stayed, — Held,  that  the  action  was  still 
such  a  suit  pending  as  the  Court  had  jurisdiction  to 
stop.  Leyeeater  v.  Logan,  26  Law  J.  Rep.  (n.b.) 
Chanc.  806;  8  Kay  &  J.  446. 

The  liability  of  shipowners  under  the  504th  see* 
tion  of  the  act  is  not  ultra  the  remedy  against  the 
ship  itself;  and,  therefore,  though  the  Court  cannot 
interfere  to  prevent  a  sale  under  a  decree  in  the 
Admiralty  Court,  it  will  superintend  the  distribution 
of  the  proceeds  of  the  sale  rateably  among  the 
several  claimants.     Ibid. 

A  oollinon  took  place  on  the  high  seas  between 
two  foreign  ships,  by  which  one  was  sunk.  The 
owner  of  the  sunken  ship  recovered  judgment  in  the 
Admiralty  Court,  whereupon  the  owners  of  the  other 
ship  filed  a  bill  pmying  an  injunction,  and  to  have 
the  value  of  their  ship  and  her  cargo  ascertained. 
To  this  bill  a  demurrer  was  put  in,  and  Vice  Chan- 
cellor Wood,  in  allowing  the  demurrer,  decided  as 
ibllows : — ^That  in  construing  an  act  of  parliament 
the  Court  is  bound  by  the  verbal  construction  of  the 
section  in  question,  if  plain  and  simple;  but  if  there 
is  any  doubt  upon  that,  it  is  entitled  to  look,  first, 
at  the  circumstances  attending  the  passing  of  the 
act,  next,  to  the  preamble,  and,  lastly,  to  the  whole 
purport  and  scope  of  the  act,  beyond  the  section 
immediately  under  consideration;  thni, primd  fade^ 
the  acts  of  each  independent  legislature  must  be 
supposed  to  deal  with  those  matters  only  which  are 
within  its  own  jurisdiction ;  that  Part  IX.  of  the 
Merchant  Shipping  Act,  1854  (17  A  18  Vict.  c.  104), 
limiting  the  liability  of  shipowners,  in  case  of  loss  or 
damage  to  any  other  ship,  has  no  application  where 
one  of  such  ships  is  a  foreign  vessel,  and,  therefore, 
none  where  both  are  foreign ;  and  that  the  lex  fori 
applies  only  to  the  form  of  procedure,  and  not  to 
the  substance  of  the  proceeding  itself: — Held,  on 
appeal,  by  the  Lords  Justices,  affirming  the  decision 
of  his  Honour,  that,  excepting  when  foreign  ships 
are  expressly  mentioned,  the  Merchant  Shippiqg 
Act,  Part  IX.,  applies  only  to  British  ships.    Cope 


T.  JkiheHif,  27  Law  J.  Rep.  (ii.a.)  Chane.  600;  3 
De  Gex  &  J.  614 ;  4  Kay  &  J.  267. 

The  IXth  Part  of  the  Merchant  Shipping  Act, 
1854  (17  A;  18  Vict,  c  104),  is  applicable  to  the 
case  of  damage  done  to  a  foreign  ship  by  collision 
with  a  British  ship  within  Her  Majesty's  dominioni^ 
and  for  this  purpose  Her  Majesty's  dominions  must 
be  taken  to  extend  three  miles  fix>m  the  coast  The 
Central  Iron  Screw  Collier  Co,  v.  Schurmeunne,  29 
Law  J.  Rep.  (a.s.)  Chanc.  877;  1  Jo.  &  H.  180. 

The  value  of  a  ship  within  the  meaning  of  the 
Merchant  Shipping  Act,  1854  (17&18  Vict,  c  104. 
s.  504),  is,  what  she  would  have  fetched  if  sold 
immediately  before  the  collision,  without  deduction 
inrespectof  costs  of  sale.  L^ceeter  y,  Logan,  4Kaj 
&  J.  725. 

Therefore,  where  a  ship  had  run  down  another,  and 
was  afterwards  sold,  and  her  owners  claimed  the 
benefit  of  the  act, — Held,  that  they  were  account- 
able for  the  gross  proceeds  of  the  sale  without  deduc- 
tion in  respect  of  disbursements  and  fbea  retained 
by  the  Admiralty  Commissioners.    Ibid. 

(U)  Salyaob. 

Timber  which  has  been  moored  in  a  river  (some 
miles  above  a  harbour)  opposite  to  the  owner'k  pre- 
mises, and  has  drifted  therefrom  to  the  sea  in  con- 
sequence of  an  accidental  loosening  of  the  fastenings, 
— Held,  not  **  wreck  **  within  the  meaning  of  &e 
Merchant  Shipping  Act  ^17  &  18  Vict,  c  104. 
s.  458),  entitling  the  Justices  to  make  an  award  for 
salvage;  and  the  salvors,  obligees  of  a  bond  given 
by  the  owner  to  abide  this  award,  held  not  entitled 
to  sue  on  such  bond.  Palmer  v.  Route,  27  Law  J. 
Rep.  (N.B.)  Exch.  437;  8  Hurl,  fie  N.  505. 


SIMONY. 


To  an  action  for  dilapidations  of  a  rectory  by  an 
incumbent  against  hb  predecessor,  the  def«idant 
pleaded  that  the  plaintiff  and  himself  agreed  to 
exchange  livings  in  their  then  state  and  condition, 
and  that  the  plaintiff  should  not  call  upon  the 
defendant  to  pay  for  the  repairs  in  the  declaration 
mentioned ;  that  the  exchange  was  afterwards  effected 
on  these  terms: — Held,  that  the  plea  was  good,  as 
it  did  not  necessarily  or  reasonably  shew  that  the 
bargain  was  simoniacal,  since,  under  many  circum- 
stances, an  agreement  not  to  claim  dilapidations 
might  be  legal.  Ooldham  v.  Edufordt  (in  error), 
25  Law  J.  Rep.  (n.8.)  C.P.  228;  18  Com.  B.  Rep. 
889. 


SLANDER. 

(A)  Dkfamatobt  Words. 

(B) 

(C)  Special  Damaob. 


0 

(B)  Pbiyiliqed  Communicatiobb. 


(A)  Dbfamatobt  Wobds. 

In  an  acb'on  for  slander,  in  the  use  of  the  word 
''blackleg,"  innuendo  that  the  plaintiff  was  a  fh&udn- 
lent  gambler, — Held,  that  (proof  of  special  damage 
foiling)  the  question  luui  been  rightly  left  to  the  jury. 
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wbetiher  the  word  was  used  as  a  mere  teim  of  abuae, 
or  whether  it  conrejed  the  impntation  complained 
of,  and  implied  that  the  plaintiff  cheated  at  eardi^ 
and  gambled  in  such  a  waj  aa  to  render  himielf 
amenable  to  criminal  proflecution;  and  the  Court 
were  agreed  aa  to  the  general  rule,  that  where  the 
words  uied  were  those  ordinarily  employed,  it  was 
for  the  Court  to  saj  what  was  their  natural  meaning; 
and  if  that  was  not  defamatory,  for  the  jury  to  say 
whether  they  were  used  in  that  meaning  or  in  any 
other  on  the  particular  occasion;  and  that  where 
the  words  were  of  a  cant  or  slang  character,  and  not 
in  their  natural  and  apparent  meaning  defiimatory, 
it  would  be  a  question  of  fact  whether  they  had 
acquired  by  use  any  peculiar  sense  which  was  deftir 
matory.  But  the  Court  were  equally  divided  as  to 
whether  the  particular  term  *' blackleg"  was,  when 
simply  spoken,  per  ae,  defkmatory  or  not;  and 
whether  it  had  a  known  defamatory  sense  in  the 
English  language,  which  it  was  for  the  Court  to 
define;  or  whether  it  was  a  piece  of  cant  or  slang, 
the  meaning  of  which  must  be  proved  as  a  matter 
of  fact.  Bcsmeti  t.  AUm,  27  Law  J.  Rep.  (n.b.) 
Exch.  412;  3  Hurl.  &  N.  876. 

(B)   PbIYIUSOSD  COMlCUiriOATION8. 

Where  a  master  discharged  A  and  B,  his  servants^ 
and  they  asked  him  his  reason  for  doing  so,  and  he 
told  A,  in  the  absence  of  B,  that  he  charged  him 
with  robbing  him  along  with  B,  and  told  B,  in  the 
absence  of  A,  that  he  charged  her  with  robbing  him 
along  with  A, — Held,  that  these  were  privileged 
communications  as  respected  the  absent  parties,  as 
well  as  those  to  whom  they  were  respectively  maide. 
Manby  v.  IFttt,  and  Eattmead  t.  WUt,  25  Law  J. 
Rep.  (h.b.)  C.P.  294;  18  Com.  B.  Rep.  544. 

The  defendant,  a  tradesman,  having  reason  to 
suspect  that  the  plaintiff,  a  servant  in  the  employ  of 
M,  who  was  a  customer  of  the  defendant^,  had,  when 
sent  to  the  defendant's  premises  by  M,  abstracted 
property  belonging  to  the  defendant,  went  and  com« 
municated  to  M  the  reasons  he  had  for  believing 
that  the  plaintiff  had  taken  such  property: — Held, 
that  the  communication  was  privileged,  if  made 
without  actual  malice  and  in  the  bond  fde  belief  of 
its  truth.  AvMom  v.  Damr^^  29  Law  J.  Rep.  (ir.8.) 
C.P.  813;  8  Com.  B.  Rep.  N.S.  597. 

Where  the  occasion  of  making  a  communication, 
otherwise  slanderous,  is  such  that  the  communica- 
tion might  be  privileged  if  fiiirly  arising  out  of  the 
occasion,  it  is  a  question  for  the  jury,  whether  it  is 
so  or  not;  as,  for  instance,  whether  it  is  relevant  to  a 
privileged  inquiry,  and,  in  such  a  case,  if  the  inquiry 
be  such  as  that  the  communication  might  be  rele- 
vant to  it,  it  may  be  a  proper  question  for  the  jury, 
whether  the  defendant  really  believed  it  was  so. 
Btaiwn  ▼.  Sfeme,  29  Law  J.  Rep.  (x.s.)  Exch.  480; 
5  Hurl.  &  N.  838. 

A  new  trial  cannot  be  granted  on  the  ground  that 
documents  have  been  improperly  held  protected 
from  production,  if  it  appear  that  they  were  irrele- 
vant to  the  issues,  or  not  admissible  in  evidence. 
Ibid. 

Where  a  Minister  of  State,  wkfoentud  to  produce 
public  documents  on  a  trial  between  private  parties, 
appears,  and  objects  to  their  production  on  the 
ground  that  it  would  be  injurious  to  the  public  in- 
terests,—Held  (digaeiUietUe  Marim,  B.J,  that  it  is 


for  the  Judge  to  rule  that  the  documents  need  not 
be  produced.    Ibid. 

The  plaintiff  had  been  dismissed  fnm  the  com- 
mand of  a  corps,  some  of  the  officers  of  which  were 
discontented  at  his  dismissal,  and  the  general  of  the 
division  to  which  he  was  attached  had  ordered  an 
inquiry  into  the  condition  of  the  corps,  and  all  the 
causes  of  any  want  of  discipline  that  might  appear 
in  it;  and  the  defendant,  who  had  been  Civil  Com- 
missioner attached  to  it,  was  directed  to  give  any 
information  in  his  power  to  the  officer  deputed  to 
make  the  inquiry.  He  did  so;  and  afterwards  in 
conversation  with  that  officer,  made  a  statement 
(derived  from  hearsay)  to  the  effect  that  the  plain- 
tiff had  been,  at  the  time  of  his  dismissal,  acting  so 
as  almost  to  incite  his  officers  to  mutiny: — Held, 
that  the  Judge  rightly  left  it  to  the  jury,  whether 
the  defendant,  in  making  this  statement,  believed 
that  it  was  within  the  scope  of  his  duty,  and  made 
it  bond  Jide  and  without  malice ;  and  that  if  so,  it 
was  privileged.  Held,  also,  the  only  issue  being  on 
not  guilty,  that  letten  addressed  by  the  plaintiff  to 
the  Secretary  of  State,  and  the  minutes  of  inquiry  on 
the  subject,  were  not  relevant  or  admissible,  and 
therefore  need  not  be  produced  by  him;  but  even 
had  they  been  admissible,*— setn^,  that  the  Secre- 
tary of  State,  appearing  on  his  tubpcena,  and  declar- 
ing that  their  production  would  be  injurious  to  the 
public  service,  the  production  of  them  could  not  be 
enforced — dmerUiente  Martin^  B.    Ibid. 

(C)  Special  Dam agi. 

In  an  action  for  slander  for  words  spoken  of  the 
plaintiff  in  his  trade  or  business,  with  a  general  alle- 
gation of  loss  of  business,  it  is  competent  to  the 
plaintiff  to  prove,  and  the  jury  to  assess  damages  for 
a  general  loss  or  decrease  of  trade,  although  the 
declaration  alleges  the  loss  of  particular  customen 
as  apecial  damsge,  which  is  not  proved.  Evans  ▼. 
Marria,  26  Law  J.  R^.  (v.b.)  Exch.  31 ;  1  Hurl. 
&  N.  251. 

The  fhct  that  defhmatory  words,  not  actionable  in 
themselves,  have  occasioned  illness,  does  not  consti- 
tute speciad  damage  so  as  to  give  a  right  of  action, 
either  to  the  person  defiimed  or  (if  a  married  woman) 
to  her  husband,  illness  not  being  the  natural  or  im- 
mediate result  of  words  spoken.  AUsop  v.  AUiop, 
29  Law  J.  Rep.  (h.b.)  Exch.  315 ;  6  Hurl.  &  N. 
584. 

A  declaration  by  husband  and  wife  alleged  that 
the  defendant  fi&Isely  and  maliciously  spoke  certain 
words  of  the  wife  imputing  incontinence  to  her, 
whereby  she  lost  the  society  of  her  neighbours,  and 
became  ill  and  unable  to  attend  to  her  necessary 
afiain  and  business,  and  her  husband  incurred  ex- 
pense in  curing  her,  and  lost  the  society  and  assist- 
ance of  his  wife  in  his  domestic  affairs: — Held,  that 
the  declaration  disclosed  no  cause  of  action.    Ibid, 


SLAVE  TRADE. 

The  Consolidation  Slave  Trade  Act  (5  Geo.  4. 
c  113.)  was  not,  previously  to  the  6  &  7  Vict.  c.  98, 
confined  in  its  operation  to  acts  done  within  the 
British  dominions,  notwithstanding  the  latter  statute 
enacts,  that  from  its  coming  into  operation  tho 
5  Geo.  4.  c.  118.  **  shall  be  deemed  to  apply  to  Bii- 
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tisli  subjects,  wheresoerer  redding  or  being.**  There- 
fore, the  purchase  of  slaves  by  British  subjects  within 
the  Brasilian  dominions,  after  the  passing  of  5  €reo.  4. 
c.  113,  was  illegal  before  the  6&  7  Vict.  c.  98;  and, 
consequently,  a  contract  for  the  sale  of  such  slaves 
and  their  offspring  to  a  foreigner  in  Brazil,  made 
after  the  passing  of  the  former  statute,  is  illepil,  and 
incapable  of  being  the  subject  of  an  action  in  Eng- 
land. Santoe  v.  JUedgt,  28  Law  J.  Rep.  (n.8.)  C.F. 
817;  6  Com.  B.  Rep.  N.S.  84L 


SOLDIERS  AND  SAILORS. 

[The  better  Defence  of  the  Coasts  of  the  Realm, 
and  the  more  ready  Manning  of  the  Navy  provided 
fbr,  by  19  &  20  Vict.  c.  88. — The  Ohsige  of  the  Pkiy, 
Clothing,  and  contingent  and  other  Expenses  of  the 
Disembodied  Militia  in  Great  Britain  and  Ireland 
defrayed ;  Allowances  in  certain  Cases  to  Subaltern 
Officers,  Adjutants,  Paymasters,  Quartermasters^ 
Surgeons,  Assistant  Surgeons,  and  Surgeons*  Mates 
of  the  Militia  granted;  and  the  employment  of  the 
Non-commissioned  Officers  authorized,  by  19  Sl  20 
Vict.  c.  90.J 


SPECIFIC  PERFORMANCE. 

(A)  Whbh  Decrbbd. 

(B)  When  Refused. 

(C)  P&ACTioi  IN  Suit  vor. 


(A)  When  Dxorbbd. 

An  agreement  to  lease  two  seams  of  coal,  **  known 
as  the  two-feet  coal  and  the  three-feet  coal,  lying 
under  land  to  he  hereafter  defined,  in  the  Bank- End 
estate,**  is  not  so  indefinite  as  to  prevent  its  being 
enforced.  Haywood  v.  Copej  27  Law  J.  Rep.  (ir.s.) 
Chanc.  468;  25  Beav.  140. 

In  the  absence  of  fraud  or  misrepresentation,  this 
Court  will  decree  the  specific  performance  of  a  spe- 
culative agreement,  and  it  will  exercise  no  discretion 
upon  the  probable  value  of  the  undertaking.     Ibid. 

A  lessor  of  mines,  by  delivering  the  draft  of  a 
lense  in  accordance  with  an  agreement  dated  in 
1855,  and  not  insisting  on  the  execution  of  the  lease 
until  1857,  after  the  mines  had  been  tried  and  aban- 
doned, as  of  no  value,  does  not,  by  the  lapse  of  time, 
lose  his  right  to  require  a  specific  performance  of 
the  agreement.  The  taking  possession  of  the  mine, 
however,  is  not  an  acceptance  of  the  title.     Ibid. 

A  B  agreed  to  transfer  to  C  D  certain  shares  in  a 
railway  company,  upon  which  no  deposit  or  other 
sums  had  been  paid,  and  C  D  agreed  to  accept  the 
same,  and  to  do  all  acts  necessary  to  relieve  A  B 
from  liability  in  respect  of  the  shares.  A  B  filed  a 
bill  for  specific  performance  of  the  agreement  C  D 
demurred  for  want  of  equity : — Held,  reversing  the 
dedsion  of  the  Master  of  the  Rolls,  who  had  allowed 
the  demurrer,  that  the  demurrer  must  be  overruled. 
Cheale  v.  Kenwardy  27  Law  J.  Rep.  (n.s.)  Chanc. 
784 ;  3  De  Oex  &  J.  27. 

An  agreement  for  letting  a  farm  for  ten  years, 
though  void  at  law,  under  the  8  &  9  Vict.  c.  106,  as 
a  lease,  was  held  to  be  valid  as  an  agreement,  and 
specific  performance  of  it  was  decreed.    The  inser- 


tion of  "  &o.**  in  some  of  the  terms  of  the  agroemcul 
did  not  produce  such  uncertainty  as  to  render  the 
agreement  incapable  of  specific  peiformanoe,  iHiere 
the  property,  the  rent,  and  the  other  material  points 
in  the  lease  were  sufficiently  described  and  aaeer^ 
tained.  Parker  v.  Tatwell,  27  Law  J.  Rep.  (n^) 
Chanc.  812 ;  2  De  Gex  &  J.  559. 

W,  the  lessee  of  the  Opera  House,  assigned  his 
lease,  which  contained  a  covenant  for  renewal,  to  a 
purchaser,  reserving  box  No.  124  daring  the  term 
mentioned  in  the  lease,  and  the  successive  terms  to 
be  granted  under  the  covenant  for  renewal,  fbr  him- 
self, his  executors,  administrators  and  assigns,  or  his 
or  their  nominees.  The  assignee,  at  the  expiration 
of  the  lease,  took  a  renewal  under  the  covenant  from 
the  landlord,  which,  like  the  original  lease,  contained 
a  condition  prohibiting  the  leasee  from  leasing  any 
boxes,  except  certain  specified  boxes  to  the  number 
of  forty-one,  not  including  box  No.  124,  ibr  a  longer 
term  than  firom  year  to  year.  The  specified  forty- 
one  boxes  the  lessee  was  allowed  to  deal  with  without 
restriction.  W's  interest  in  box  No.  124  afterwaids 
became  vested  in  H,  for  the  benefit  of  W>  creditors. 
H,  having  filed  his  bill  in  this  court  for  a  declaration 
that  he  was  entitled  to  the  possession  of  box  No.  124, 
as  against  the  assignee  of  the  lease,  or  to  eompens»- 
tton  in  money  for  the  same,  one  of  the  Vice  Chan- 
cellors decided  that  the  plaintitF  was  entitled  to  SQch 
declaration ;  and  that  it  was  no  defence  to  the  bill 
to  say  that,  inasmuch  as  the  assignee  of  the  lease 
had  disposed  of  the  forty-one  boxes  specified  in  the 
renewed  lease,  a  decree  in  the  terms  of  the  prayer 
of  the  bill  would,  in  effect,  compel  him  to  dispose  of 
more  than  such  forty-one  specified  boxes,  and  there- 
fore ropder  him  liable  to  a  forfdtore  of  the  lease ; 
and,  on  appeal, — Held,  affirming  that  decision,  that, 
the  defendant  refusing  to  make  compensation  in 
money  or  otherwise,  the  plaintiff  was  entitled  to  the 
relief  sought.  HtUing  v.  ImmUy,  28  Law  J.  Rep. 
(n.8.)  Chanc.  249  ;  3  De  Gex  &  J.  498. 

When  a  defendant  resists  specific  performance  of 
a  contract  on  the  ground  that  he  would  thereby 
incur  a  forfeiture,  the  Court  will  look  at  the  circum- 
stance which  gave  rise  to  the  danger  of  forfeiture, 
and  if  it  arise  out  of  the  defendant's  own  acts  subse- 
quent to  the  contract,  it  will  decree  specific  perform- 
ance, and  leave  the  defendant  open  to  the  conse- 
quences of  his  acts.     Ibid. 

An  agreement  for  a  farming  lease  was  entered  into 
in  October  1855,  for  twelve  years.  In  February 
1859  the  landlord  gave  notice  to  quit,  on  the  ground 
of  the  lands  not  having  been  farmed  according  to 
the  agreement.  In  November  1859  the  tenant  paid 
the  balance  of  rent  up  to  the  previous  Micbaelmae^ 
the  receipt  expressing  that  it  was  without  prejudice 
to  any  question.  In  December  1.859,  an  action  of 
ejectment  was  commenced,  and  thereupon  the  tenant 
filed  a  bill  fbr  specific  performance  of  the  agreement, 
and  to  restrain  the  action.  The  evidence  as  to  the 
tenanfb  fanning  was  conflicting.  A  decree  was  made 
by  one  of  the  Vice  Chancellors  for  specific  perform- 
ance of  the  agreement;  the  lease  to  be  dated  in 
October  1855,  and  the  tenant  to  admit,  in  any  action 
for  breach  of  covenant,  that  the  lease  was  executed 
at  that  date ;  and  an  injunction  to  restrain  the  action 
was  granted ;  and,  on  appeal,  this  decree  was  affirmed. 
Sankin  v.  Lay^  29  Law  J.  Rep.  (n.8.)  Chanc.  734 ; 
2  De  Gex,  F.  &  J.  65, 
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The  owner  of  a  plot  of  ground  agreed  to  grant  a 
lefiae  of  it  to  A  fi  as  soon  as  the  latter  had  erected 
a  villa  thereon.  But  it  was  stipulated  that  if  A  B 
should  not  perform  the  agreement  on  bis  part,  the 
agreement  for  a  lease  was  to  be  void  and  that  the 
owner  might  re-enter.  A  B  whs  to  insure  in  a  par- 
ticular way,  and  he  was  to  have  the  option  of  pur- 
chasing the  fee  within  two  years.  A  B  erected  the 
villa,  but  insured  in  the  wrong  office  and  in  the  wrong 
name, — Held,  that  the  contract  for  a  lease  was  inde- 
pendent of  the  option  to  purchase,  and  that,  not- 
withstanding the  forfeiture  of  the  first,  the  latter 
still  subsisted,  and  a  specific  performance  of  the  con- 
tract for  sale  was  decreed.  Qreien  v.  Low,  22  Beav. 
625. 

A  agreed  to  sell  an  estate  to  B  for  3,0002.,  *'  and 
the  further  sum  of  20/.  per  cent,  on  any  sum  the 
property  might  realize  above  that  sum  at  the  sale  by 
auction  advertised  to  take  place**  the  next  day.  A 
withdrew  the  estate  from  the  sale, — Held,  that  the 
contract  was  sufficiently  certain,  and  might  be  en- 
forced.   LcmgnUiff  ▼.  NichoUon^  25  Beav.  160. 

The  defendant  agreed  to  purchase  a  property  at  a 
valuation  to  be  made  by  A  B.  The  Court,  though 
it  considered  A  B*s  valuation  very  high  "and  per- 
haps exorbitant,'*  decreed  specific  performance,  there 
appearing  neither  "fraud,  mistake  or  miscarriage." 
CoUier  v.  MoBon,  25  Beav.  200. 

Atler  an  offer  had  been  made  by  the  plaintiff  to 
take  a  lease  of  a  fiirm  from  the  defendants,  a  draft 
was  prepared  by  the  defendants'  solicitor,  and  ap- 
proved of  by  the  plaintiff  with  some  alterations,  and 
was  afterwards  altered  by  the  defendant  himself  and 
left  by  him  with  his  solicitors  for  the  purpose  of  its 
being  ascertained  whether  the  plaintiff  would  agree 
to  the  alterations.  On  their  submitting  it  to  him 
he  agreed  to  the  alterations,  but  no  agreement  was 
signed.  A  part  of  the  terms  was  that  the  plaintiff 
should  execute  certain  repairs  before  the  lease  was 
granted.  The  plaintiff  was  put  into  possession  by 
the  direction  of  the  defendants*  solicitors  and  exe- 
cuted some  repaint, — Held,  that  although  the  plain- 
tiff might  have  been  let  into  possession  without 
authority  from  the  defendant,  there  was  a  concluded 
agreement  for  a  lease  on  the  part  of  the  defendant, 
and  a  sufficient  part  performance  to  take  the  case 
out  of  the  Statute  of  Frauds,  and  a  specific  perform- 
ance was  decreed.  SkiUiJbeer  v.  Jarvit,  8  De  Oex, 
M.  &  6.  79. 

It  was  part  of  an  agreement  to  purchase  a  farm 
that  the  vendor  should  for  twelve  years  from  the  com- 
pletion be  at  liberty  to  require,  at  his  own  expense, 
and  the  purchaser  agreed  to  grant  him  a  lease  of  the 
farm,  at  a  rent  to  be  estimated  at  a  specified  per- 
centage on  the  outiay  in  making  the  purchase,  &c. 
The  vendor  just  before  the  completion  wrote  a  letter 
to  the  purchaser,  agreeing  to  pay  the  per-centage  on 
the  amount  of  the  purchase-money  (which  had  been 
already  paid),  but  stating  that  the  letter  was  a  tem« 
porary  thing  until  the  completion  of  the  purchase 
and  the  execution  of  an  agreement  already  prepared 
and  intended  to  be  executed.  The  agreement  referred 
to  had  been  engrossed,  and  provided  for  the  payment 
of  a  rent  calcuhited  on  the  aggregate  amount  of  the 
purchase- money  and  expenses  of  the  purchase  and 
of  repairs,  but  left  the  amount  in  blank.  It  was 
never  signed,  but  the  vendor  remained  in  possession 
and  paid  rent  on  the  aggregate  amount, — Held,  first, 


that  there  was  a  sufficient  part-performance  to  ex- 
clude a  defence  founded  on  the  Statute  of  Frauds  to 
a  bill  for  specific  performance  of  the  agreement  to 
take  a  lease.  Secondly,  that  the  option  had  been 
exercised  by  the  vendor  to  take  a  lease.  Thirdly, 
that  the  agreement  was  sufficiently  definite  to  be 
specifically  pt;rfonned.  Respondent  may  be  ordered 
to  pay  costs  of  appeal.  Powell  v.  Lovignyvey  8  De 
Gex,  M.  &  G.  357. 

The  defendant  being  the  owner  of  a  public  house, 
wrote  to  the  plaintifla,  who  were  a  firm  of  brewers, 
and  offered  it  to  them  on  lease,  at  a  certain  rent, 
and  begged  to  be  informed  at  their  earliest  conve- 
nience if  the  offer  suited  them,  "as  I  am  giving 
all  the  brewers  who  have  left  cards  the  offer  in 
rotation.**  Subsequently  a  clerk  of  the  firm  met  the 
defendant  on  the  premises  and  discussed  the  terms 
of  the  lease ;  and  afterwards  one  of  the  plaintiffs 
wrote  to  the  defendant^-'*  1  have  viewed  the  premises, 
having  had  my  clerk *s  report,  and  we  are  willing  to 
take  them  of  you.** — Held,  first,  that  such  letters 
constituted  a  valid  agreement  for  a  lease.  Secondly, 
that  primd  facie  the  terms  on  which  the  lease  waa 
to  be  granted  must  be  taken  to  be  those  exprened  in 
the  first  letter.  Thirdly,  that  the  defendant  was  at 
liberty  to  resist  a  suit  for  specific  performance  of 
such  agreement,  by  proving  that  he  had  made  a 
mistake  in  stating  the  terms  for  the  lease  in  the  first 
letter.  Fourthlv,  that  such  mistake  was  well  proved 
in  this  case  by  s)iewing  that  the  defendant  had,  pre- 
viously to  writing  this  letter  to  the  plaintiflb,  offered 
the  premises  to  other  brewers,  upon  terms  which  in- 
cluded the  stipulation  which  he  stated  had  been 
omitted  in  such  letter  by  mistake;  because  such 
previous  offer  must  be  taken  to  be  "the  offer  **  which 
he  stated  in  such  letter  that  he  waa  giving  to  the  appli- 
cants in  rotation.   Wood  v.  Scarth,  2  Kay  &  .J.  38. 

Held,  also,  that  want  of  memory  and  inaccuracy 
on  the  part  of  the  defendant  only  affected  the  credi- 
bility of  his  evidence,  and  did  not  prejudice  his  right 
to  relief,  as  the  mistake  was  clearly  proved  by  other 
evidence.     Ibid. 

There  being  two  proprietors  of  an  estate,  where 
one  of  them  without  any  express  authority  from  the 
other  agrees  to  sell  the  whole  on  behalf  of  both,  and 
(without  express  authority)  signs  a  contract  for  sale 
on  behalf  of  both,  and  the  other  never  expressly 
assents  or  signs  the  contract,  but  after  knowledge  of 
the  contract  does  not  within  a  reasonable  time  dis- 
avow it  or  express  absolute  dissent,  a  presumption  of 
his  assent  arises,  which  is  strengthened  in  proportion 
to  the  length  of  time  during  which  he  lies  by ;  and 
unless  the  presumption  is  rebutted  by  circumstances 
of  evidence  sufficientiy  strong,  he  will  be  held  bound. 
In  such  a  case  it  is  a  conclusive  circumstance  (unless 
explained  by  evidence)  that  with  knowledge  of  the 
contract,  he  tacitly  and  knowingly  enjoys  a  benefit  from 
the  contract,  to  which  but  for  the  contract  he  would 
not  be  entitied.    Bigg  v.  Strong^  3  Sm.  &  G.  592. 

Specific  performance  of  an  agreement  to  take  a 
lease  decreed  where  the  defendant,  knowing  that  the 
premises  were  greatly  out  of  repair,  stipulated  for 
certain  specific  repairs,  which  were  done  accordingly, 
but  took  possession  after  being  warned  that  much 
more  extensive  repairs  were  required,  and  it  turned 
out  on  examination  after  he  had  taken  possession 
that  it  was  necessary  to  take  down  and  rebuild  a 
wall  at  great  expense.    Cook  v.  Waugli,  2  Gift  201. 
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PlaintiiF  agreed  to  grant  a  lease  to  defendant  when 
and  to  aoon  as  be,  defendant,  should  have  built  a 
new  house  on  the  land;  and  the  defendant  agreed  to 
accept  such  lease  when  required,  and  bj  a  certain 
day  to  pull  down  an  old  house  then  standing  on  the 
land  and  build  a  new  one  on  the  site : — Held,  on 
demurrer,  to  a  bill  praying  specific  performance  and 
damagesy  that  the  act  of  1858  applied,  and  that  the 
plaintiff  was  entitled  to  damages  for  the  non-building 
of  the  house,  and  to  specific  performance  of  the  con- 
tract to  accept  the  lease.  Soama  ▼.  Edge,  John& 
669. 

(B)  When  Refttbed. 

An  iron  company,  the  owners  of  a  prifate  railway, 
being  desirous  of  connecting  their  line  with  other 
railways  by  means  of  a  branch  line,  applied  to  various 
landowners,  and,  among  the  rest,  to  J  C  O  and  his 
mortgagees,  for  way  leaves  through  their  lands ;  and 
an  ofier  in  writing  was  made  to  them,  in  March 
1843,  by  J  C  O  and  his  mortgagees,  of  a  way  leave 
through  their  lands,  by  a  lease  for  sixty  years,  by  the 
payment  of  triple  damages  yearly.  There  was  no 
express  acceptance  by  the  company  of  the  offer. 
The  iron  company  assigned  all  their  interest  to  a 
railvay  company  who  were  to  construct  the  line. 
In  October  1843  the  proposed  line  was  staked  out 
over  the  lands  of  J  CO;  and  in  July  1844  (all  the 
other  landholders  being  settled  with)  the  works  were 
eommenoed ;  and  in  1 845  the  line  was  opened  for 
trafiic.  In  June  1844  the  mortgagees  of  J  G  O, 
under  their  power  of  sale,  sold  and  conveyed  the 
property,  including  the  land  on  which  part  of  the 
line  was  formed,  to  B,  who  sold  to  8.  From  1844 
to  1847  unsuccessful  negotiations  had  been  pending 
between  the  parties  for  settling  the  quantum  of  the 
yearly  rent;  and  in  1847  8  brought  ejectment 
against  the  company.  The  company  then  filed 
their  bill  to  stay  prooeedings  at  law  and  for  specific 
performance,  alleging  acceptance  of  the  offer  of 
March  1843,  by  the  acts  of  the  company,  in  staking 
out  and  making  their  line  in  accordance  with  the 
ofler,  and  praying  that  the  Court  would  determine 
the  quantum  of  rent  to  be  paid: — Held,  upon 
appeal,  affirming  the  decree  below,  that  the  acts  of 
the  company  did  not  amount  to  an  acceptance  of  the 
offer  so  as  to  make  it  a  contract  binding  the  land, 
and  the  bill  was  dismissed.  Meynell  v.  Surttei^  26 
Law  J.  Rep.  (n.b.)  Chanc.  257. 

After  a  suit  was  instituted  by  a  railway  company 
for  specific  performance,  the  company  obtained 
legislative  powers  to  retain  possession  of  the  land  in 
question : — Held,  that  the  cause  must  be  decided  as 
if  the  act  had  not  passed.    Ibid. 

An  offer  to  sell  land,  to  be  binding  upon  the  person 
inaking  it,  must  be  accepted  within  a  reasonable 
time.  If  the  person  making  the  offer  die,  become 
bankrupt,  or  sell,  before  acceptance  of  the  offer,  the 
land  is  not  bound.     Ibid. 

Senile — an  agreement  to  grant  a  way  leave  for 
the  purpose  of  a  mineral  railway  simply,  will  not 
justify  the  construction  of  a  railway  for  the  purposes 
of  general  traffic.     Ibid. 

The  scope  of  the  bill  being  for  specific  perform- 
ance of  an  alleged  contract, — Held,  that  the  plain- 
tiffs were  not  entitled  to  relief  on  the  principle  of 
quieting  possession.    Ibid. 

The  Court  will  not  entertain  a  bill  for  specific  peiw 


fonnance  of  an  agreement,  which  contains  terms 
that  cannot  be  enforced  agidnst  the  plaintiff,  where 
the  effect  of  a  decree  would  be  that,  on  the  plaintiff 
refusing  to  perform  his  part  of  the  contract,  the 
defendants  could  not  be  restored  to  their  former 
position.  Siocker  v.  Wedderhum,  26  Law  J.  Rep. 
(r.s.)  Chanc.  718;  3  Kay  ft  J.  893. 

The  ground  upon  which  the  Court  goes,  in  en- 
forcing, by  injunction,  a  n^ative  term  in  an  agree- 
ment, the  positive  terms  in  which  cannot  be  enforced 
by  decree  for  specific  performance  is,  that  the  in- 
junction  is  dependent  upon  the  plaintiffls  performing 
his  part  of  the  contract,  and  will  be  dissolved  upon 
his  failing  to  do  so.     Ibid. 

The  defendants  entered  into  an  agreement  with 
the  plaintiff  to  form  a  joint-stock  company  for  the 
purpose  of  working  the  plaintiff's  patent,  and  by  the 
same  agreement  the  plaintiff  agreed  to  devote  his 
whole  time  to  the  interests  of  the  company  and  the 
improvement  of  the  patent  Upon  demurrer  to  a 
bill  for  specific  performance: — Held,  that  the  bill 
could  •not  be  sustained,  the  remedy  being  incomplete 
and  the  mischief  of  a  decree  for  specific  performance 
irremediable.  If  the  agreement  had  been  simply 
for  the  execution  of  a  deed  embodying  the  proviaons 
of  the  contract,  iemhle,  specific  performance  would 
be  decreed.     Ibid. 

By  an  agreement,  in  writing,  A  agreed  to  demise 
to  B  certain  premises  which  were  then  in  lease  toC, 
and  B  undertook  to  procure  a  surrender  of  the  exist- 
ing lease  from  C,  and  to  accept  the  new  lease.  C 
having  afterwards  refused  to  surrender,  A  filed  a  bill 
against  B  for  specific  performance,  with  a  modifica- 
tion : — Held,  upon  demurrer,  that  the  bill  could  not 
be  sustained.  Button  v.  Stiuely,  27  Law  J.  Rep. 
(h.s.)  Chanc.  156. 

An  agreement  to  build  a  house  of  a  given  value 
and  according  to  a  plan  to  be  agreed  upon,  cannot 
be  carried  into  effect  in  this  court  when  neither  plan 
nor  specifications  have  been  under  the  considoation 
of  the  parties.  Brace  v.  W^nerif  27  Law  J.  Rep. 
(ir.B.)  Chanc  572;  25  Beav.  848. 

An  offer  by  letter  to  sell  or  buy  a  business  cannot 
be  carried  into  efi^t  unless  from  the  whole  letter 
taken  together  an  inference  can  be  drawn  from 
which  the  material  t^rms  of  the  contract  can  be 
ascertained.  In  the  absence  of  that,  it  amounts  but 
to  an  offer  to  treat,  as  nothing  can  be  supplied  by 
conjecture.  Cooper  v.  Hood,  28  Law  J.  Rep.  (ii.8.) 
Chanc.  212;  26  Beav.  298. 

What  may  be  consideted  as  feir  inferences  in  sndi 
cases.     Ibid. 

A  purchaser  raised  certain  valid  objections  to  his 
vendor's  ttUe,  which  the  vendor  refused  to  satisfy. 
The  vendor  gave  notice,  that  if  the  purehaser  refhsed 
to  complete  within  five  days,  he  should  re-sell  and 
charge  the  purchaser  with  the  expenses.  The  pur- 
chaser thereupon  gave  the  vendor  notice,  that  he 
should  bring  an  action  for  the  deposit,  if  the  requiu- 
tions  were  not  complied  with  within  a  week.  The 
action  was  commenced,  and  the  vendor  some  time 
subsequently  agreed  to  satisfy  the  requisitions  at  the 
purchaser^  expense.  Upon  the  purchaser's  refusal, 
a  bill  was  filed  by  the  vendor  for  specific  perform* 
ance.  The  Court  held,  that  the  notice  by  the 
vendor  of  an  intention  to  re-sell,  was  equivalent  to  a 
declaration  that  he  would  not  seek  specific  perform- 
ance of  the  contract)  and  that  the  purchasers  action 
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to  TOKind  was  efTectual.  and  the  bill  was  dismisaed, 
with  coata.  Moyou  v.  Paul,  28  Law  J.  Rep.  (h.8.) 
Chanc.  565. 

Power  of  the  Court  to  order  the  return  of  the 
depoait  where  the  vendor^  bill  is  diamiaaed,  he  having 
given  an  undertakiog.    Ibid. 

A  company  contracted  to  purchaae  the  intereat  of 
leaaeholdera  in  a  piece  of  land  for  a  given  sum,  and 
for  the  conveyance  in  fee  of  a  piece  of  the  land 
which  they  were  to  take  under  the  compulsory 
powera  of  their  act  of  parliament  The  agreement 
contained  a  clause  that  the  company  were  to  be  con- 
aulted  on  any  buildings  to  be  erected  in  the  line  of 
atreet,  and  that  differencea  should  be  settled  by  two 
parties  named,  or  their  umpire.  The  company  held 
the  contract  suspended,  and  after  their  compulsory 
powers  expired  they  refused  to  complete  the  con- 
tract  Upon  a  bill  for  apeeific  performance, — Held, 
that  the  agreement  respecting  the  buildings  was 
vague,  and  that  the  Court  could  not  decree  a 
specific  performance  of  the  contract  TiUett  v.  the 
Charing  Cnm  Bridge  Co*<,  28  Law  J.  Rep:.(N.8.) 
Chanc.  863;  26  fieav.  419. 

Held,  also,  that  aa  the  agreement  was  uncertain, 
no  compensation  could  be  awarded;  but  as  there 
was  a  concluded  agreement,  the  Court  diamiaaed  the 
bill,  without  costs.    Ibid. 

A  Court  of  equity  will  entertain  a  bill  for  spedBc 
performance  of  a  contract  for  sale  of  a  valuable 
chattel  where  adequate  compensation  cannot  be 
obtained  at  law;  but  in  a  caae  where  it  waa  proved 
that  the  price  was  greatly  inadequate,  and  the  pur- 
chaser knew  it  to  be  so,  the  Court,  under  the  circum^ 
stances,  refiiaed  to  decree  specific  performance,  and 
dismissed  the  bill,  although  it  would  not  have  given 
relief  to  a  vendor  seeking  to  set  aside  the  contract. 
FdUike  v.  Qmy,  29  Law  J.  Rep.  (n.8.)  Chanc.  28; 
4  Drew.  651. 

The  Court  will  not  decree  specific  performance  of 
a  building  contract  which  provides  that  a  party- wall 
shall  be  pulled  down  and  rebuilt,  after  the  adjoining 
owner  haa  had  the  matter  referred  to  arbitration 
under  the  cUuaea  of  the  Metropolitan  Building  Act, 
and  an  award  has  been  made  declaring  that  it  is  not 
necessary  to  take  down  auch  party-wqlL  St/oaoeil  v. 
WebeteTf  29  Law  J.  Rep.  (n.s.)  Chanc.  71. 

The  plaintiff  being  a  trustee  for  sale  of  certain 
property,  held  under  a  lease  from  Dulwich  College^ 
contracted  to  aell  the  same  to  the  defendant  The 
lease  contained  the  ordinary  covenants,  including 
one  for  keeping  the  premises  insured  from  fire,  with 
the  usual  proviso  for  forfeiture  and  re-entry  on  breach 
of  any  of  the  covenants.  By  the  conditions  of  sale 
it  was  stipulated  that  the  purchase  should  be  com- 
pleted  on  the  20th  of  July,  all  outgoings  to  that  day 
being  paid  by  the  vendor.  The  purchaser  accepted 
the  title  previously  to  the  day  appointed  for  comply* 
tion,  but  owing  to  circumatancea  for  which  neither 
party  waa  to  blame^  the  conveyance  was  not  ready 
to  be  signed  until  the  26th  of  August.  It  then 
appeared  that  the  vendor,  finding  the  insurance  of 
the  premises  would  expire  on  the  24th  of  June,  had 
renewed  the  policy  for  one  month  only,  and  it  had 
consequently  dropped  before  the  26th  of  August. 
The  defendant  thereupon  refused  to  complete  unless 
a  waiver  of  the  forfeiture  waa  obtained  from  the 
leaaora  (the  truateea  of  Dulwich  College).  The  ven- 
dor declined,  but  afterwarda,  having  obtained  the 


waiver  and  renewed  the  insurance,  required  the  pur- 
chaser to  complete,  which  he  declined  to  do:-— 
Held,  upon  bill  filed  by  the  vendor  for  specific  per- 
formance, that  from  the  date  of  the  contract  the 
vendor  became  a  trustee  for  the  purchaser  condi- 
tionally upon  the  completion  of  the  contract ;  that 
it  was  the  duty  of  the  vendor,  aa  auch  trustee,  to 
perform  the  covenanta  ao  as  to  prevent  a  forfeiture 
up  to  the  period  fixed  for  completion — the  20th  of 
July.  From  that  day,  although  it  could  not  be 
laid  down  aa  a  general  rule  that  the  omission  of  the 
vendor  to  inform  the  purchaser  of  the  dropping  of 
the  inaurance,  followed  by  a  forfeiture,  waa  sufficient 
ground  for  avoiding  a  contract,  yet,  under  the  pecu- 
liar circumstances  in  this  case,  of  the  vendor  having 
renewed  the  insurance  for  one  month,  and  having 
declined  to  obtain  a  waiver  of  the  forfeiture  from  the 
lesaora,  there  waa  ao  much  blame  attached  to  the 
vendor  that  the  Court  would  not  enforce  the  contract, 
but  diamiaaed  the  bill,  but  without  coata.  Dowon 
V.  SoUmon,  20  Law  J.  Rep.  (n.s.)  Chanc.  129;  1 
Dr.  &  Sm.  1. 

An  agreement  to  borrow  a  aum  of  money  is  not 
such  a  contract  aa  thia  Court  can  compel  the  apecifie 
performance  of.  Rogen  v.  ChaUu,  29  Law  J.  Rep. 
(ir.8.)  Chanc  240;  27  Beav.  175. 

The  Court,  notwithstanding  the  21  &  22  Vict 
c.  27,  has  no  jurisdiction  to  award  compensation  or 
damages  against  a  person  who  has  refiised  to  accept 
a  loan  of  money  for  which  he  hnd  contracted.    Ibid. 

Questions  of  compensation  for  damages  under  the 
21  &  22  Vict.  c.  27.  can  be  entertained  only  in  suita 
in  which  the  Court  haa  undoubted  juriadiction.  Ibid. 

If  a  party  agrees  to  let  an  estate,  and  files  a  bill 
for  the  specific  performance  of  the  agreement,  it  will 
be  dismissed,  with  costs,  if,  in  the  course  of  the  suit, 
it  should  appear  that  the  intended  lessor  had  a 
defective  title ;  even  though  the  objections,  on  which 
the  refusal  to  take  the  lease  was  grounded,  were 
frivolous  and  untenable.  Baskeomb  v.  PKUUpe,  29 
Law  J.  Rep.  (ir.8.)  Chanc.  380. 

H  and  B  were  clients  of  the  same  solicitor,  M,  to 
whom  B  gave  an  authority  in  writing  to  sell  certain 
property.  Acting  on  this  authority,  M  entered  into 
an  agreement  with  H  to  aell  the  property  to  him:— 
Held,  that  this  waa  a  tranaaction  in  which  there  waa 
a  necessity  for  the  utmost  openness  of  dealing ;  and 
the  Court,  not  being  satisfied  that  this  existed  in  the 
case  before  it,  refiised  specific  performance  of  the 
agreement  entered  into.  Heiee  v.  Briamt,  6  De  Gex, 
H.  &  O.  623. 

An  agreement  to  take  a  lease  of  a  house  if  put 
into  thorough  repair,  and  the  drawing-rooms  **  hand- 
somely decorated  according  to  the  present  style":— 
Held,  too  uncertain  for  the  Court  to  enforce.  jToyfor 
T.  P<ntingUm,  7  De  Gex,  M.  &  O.  328. 

One  of  two  executors,  erroneoualy  believing  that 
he  waa  acting  with  the  authority  of  the  other,  con- 
tracted to  sell  a  leasehold  house,  part  of  the  testator^ 
eatate : — Held,  that  the  purchaaer  could  not  enforce 
a  specific  performance  of  the  contract  Whether  he 
could  have  done  so  if  the  executor  had  been  under 
no  misapprehension  —  qwjBre,  Sneaby  t.  Thome, 
7  De  Gex,  M.  k  G.  399. 

Bill  for  specific  performance  dismisMd,  although 
an  issue  had  been  tried  and  had  resulted  in  a  verdict 
for  the  plaintiff,  the  Court  being  of  opinion  that  the 
agreement  waa  one  of  which  apecifie  perfonnanoe 
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could  not  be  decreod,  and  that  the  iiaae  ought  not  to 
hare  been  directed.  Morrison  t.  Barrow,  1  De 
Gez,  F.  &  J.  633. 

An  agreement  for  tale  of  leaiehold  premiaei^  and 
the  goodwill  of  a  trade  and  certain  fizturefl,  to  be 
taken  at  a  valuation  to  be  made  by  two  gaugera,  to 
be  named,  or  their  umpire: — Held,  that  the  Court 
could  not  decree  specific  performance  of  an  agree* 
moot,  one  part  of  which  wan  left  to  be  determined 
by  arbitration.   Darhey  v.  WhUakeTf  4  Drew.  134. 

Delay  and  laches,  on  the  part  of  the  plaintiff,  are 
a  good  defence  to  a  suit  for  specific  performance; 
but  they  are  inapplicable  where  the  contract,  though 
incomplete,  has  continued  to  be  acted  on ;  as  where, 
under  a  contract  for  a  lease,  potsesuon  is  taken  and 
rent  paid  for  a  series  of  two  years.  Sharp  v.  MilU^ 
gan,  22  Beav.  606. 

The  plaintiff  agreed  to  take  a  lease  of  a  public- 
house  from  the  defendant  (a  brewer) ;  but  the  written 
contract  said  nothing  as  to  the  restrictive  covenants 
of  a  brewer'ft  lease.  The  plaintiff  instituted  a  suit 
to  obtain  an  unrestricted  lease.  The  restricted  parol 
agreement  being  established  by  extrinsic  evidence, — 
Held,  that  the  bill  must  be  dismissed.  The  plaintiff 
having  then  elected  to  take  a  brewer^s  lease,  a  decree 
was  made,  the  plaintiff  paying  the  costs  of  the  suit. 
Barnard  v.  Cave,  26  BeaT.  253. 

In  June  1 846  A  agreed  to  sell  his  share  in  a  mine 
to  B,  and  four  months  afterwards  he  agreed  to  sell 
it  to  C,  who  paid  part  of  the  purchase>money.  In 
the  month  following,  A  having  given  notice  to  B  that 
he  repudiated  the  first  contract,  conveyed  to  C. 
No  Btepe  were  taken  by  B  for  ten  years  and  a  half, 
when  a  suit  was  instituted  against  C  alone,  to  have 
a  declaration  that  C  was  a  trustee,  and  for  a  convey* 
ance: — Held,  that  the  right  was  barred  by  lapse  of 
time  and  lachesi  Held,  also,  that  the  result  would 
have  been  the  same  if  the  subject  had  been  ordinary 
instead  of  mining  property.  AUotoay  v.  Brmne,  26 
Beav.  575. 

A  specific  performance  will  not  be  decreed  after 
a  delay  of  ten  years,  when  nothing  has  been  done  in 
the  mean  time.     Ibid. 

Specific  performance  of  a  contract  for  sale  of  lands 
held  under  an  Inclosure  Act  refused,  it  appearing 
upon  the  context  that  the  right  of  the  lord  to  the 
minerals  in  the  allotted  land  had  not  been  affected 
by  the  Act.     PreUy  v.  Solly,  26  Beav.  606. 

In  March  1 850  the  defendant  agreed  to  grant  the 
plaintiff  a  lease  of  a  coal-mine.  Three  months  after, 
the  defendant  gave  notice  to  the  plaintiff  that,  unless 
he  commenced  working  in  a  month,  he  should  con- 
sider the  agreement  abandoned.  Two  years  after 
the  plaintiff  entered  and  commenced  working,  but 
was  resisted  by  the  defendant;  the  working,  how- 
ever, proceeded,  but  was  abandoned  in  February 
1853.  Five  years  afterwards  the  plaintiff  attempted 
to  resume  the  work,  and  filed  a  bill  for  specific 
performance.  It  was  dismissed  with  costs  on  the 
ground  of  delay.     Sharp  v.  Wright,  28  Beav.  150. 

(C)  Practiob  in  Suit  for. 

A  contract  was  entered  into  for  the  sale  of  certain 
property;  and  it  was  stipulated  that  the  purehaser 
should  pay  10/.  per  cent,  deposit  on  the  purchase- 
money,  and  the  purchase  was  to  be  completed  on 
the  11th  of  October,  when  the  rest  of  the  purchase- 
money  was  to  be  paidj  and  the  purchaser  was  to  be 


entitled  to  the  rents  ftom  that  day;  and  if  from  any 
cause  whatsoever  the  purchase  should  not  then  ba 
completed,  the  purchaser  was  to  pay  interest  at  the 
rate  of  6L  per  cent  per  annum  from  that  period, 
until  the  purehase  should  be  completed.  The  con- 
veyance was  ready  for  signature,  when  the  vendor 
died  two  days  before  the  time  fixed  for  the  comple- 
tion of  the  contract.  The  vendor,  by  will,  left  the 
property  to  an  infiint ;  and  a  suit  for  specific  per- 
formance WHS  thereby  rendered  necessary.  The 
purchaser  paid  the  purchase- money  into  court: — 
Held,  that  interest  upon  the  purchase-money  must 
be  paid  by  the  purehaser  from  the  time  fixed  for 
completing  the  contract  Bannermam  v.  Clarke, 
26  Law  J.  Rep.  (v.a.)  Chanc  77;  3  Drew.  632. 

When  a  contract  is  entered  into  in  one  country 
and  is  sought  to  be  enforced  by  the  Courts  of  justice 
of  another  country,  the  question  is,  not  only  whethi-r 
it  is  a  valid  contract  according  to  the  law  of  the 
country  where  it  was  entered  into,  but  whether  it  is 
or  is  not  in  accordance  with  the  laws  of  the  country 
in  which  it  is  sought  to  be  enforoed.  Mope  v.  Hope, 
26  Law  J.  Rep.  (H.a.)  Chanc.  417;  22  Beav.  351. 

A  bill  by  a  vendor  for  specific  performance  of  a 
contract  to  sell,  stating  or  shewing  by  reasonable 
inference  that  the  vendor  cannot  give  a  valid  con- 
veyance, is  demurrable;  otheneue  where  the  allega- 
tions only  disclose  difiiiculties  in  the  mode  of  convey- 
ance.   Duke  of  Beaufort  v.  Olynn,  3  Sm.  &  G.  213. 

Whether  the  Court,  in  the  absence  of  express 
stipulation  or  of  conduct  waiving  the  objection,  will 
decree  specific  performance  of  a  contract,  where^  the 
execution  by  a  necessary  party  can  only  be  obtained 
under  a  power  of  attorney — qucare.     Ibid. 

It  is  not  the  course  of  the  Court,  when  it  enter- 
tains  jurisdiction  in  specific  performance,  to  permit 
an  action  at  law  to  proceed  for  the  same  subject- 
matter.    Ibid. 

A  defendant  to  a  bill  for  specific  performance  of 
a  clear  contract  for  a  specific  sum  cannot  resist  it  by 
way  of  set-off  on  the  ground  that,  on  an  account 
between  them  in  respect  of  antecedent  transactions 
affecting  the  subject-matter,  there  would  be  a  balance 
due  to  the  defendant.  Phippe  v.  Child,  3  Drew.  709. 

The  defendant,  a  purchaser,  ordered  to  pay  all 
the  costs,  though  a  good  title  was  not  shewn  until 
after  the  institution  of  the  suit,  by  the  production  of 
a  declaration  which  was  not  the  cause  of  dispute,  and 
had  not  been  previously  required.  Bridgee  v.  Zoi^ 
man,  24  Beav.  27. 

A  vendor  filed  a  claim  for  specific  performance, 
and  gave  notice  of  motion  for  a  decree.  The  defen- 
dant did  not  appear,  and  a  decree  was  made  against 
him  directing  a  specific  performance  without  any 
reference  as  to  title.  Subsequently,  on  the  motion 
of  the  defendant,  the  Court  allowed  a  reference  as 
to  title  to  be  inserted  in  the  decree,  upon  his  psying 
all  the  costs  of  the  application.  Hughes  v.  Jones, 
26  Beav.  24. 


SPRING  GUNS. 

The  plaintiff  entered  the  defendant's  garden  at 
night,  and  without  his  permission,  to  search  for  a 
stray  fowl,  and,  whilst  looking  closely  into  some 
bushes,  he  came  in  contact  with  a  wire,  which  caused 
something  to  explode  with  a  loud  noiM^  knocking 
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him  down  and  dighUj  injaring  his  fiice  and  eyet: — 
Hdd,  that  the  defendant  was  not  liable  for  this 
injury  at  common  law,  nor,  in  the  absence  of  evi- 
dence that  it  was  caused  by  a  spring-gun  or  other 
engine  **  calculated  to  inflict  grievous  bodily  harm,** 
under  the  statute  7  &  8  Geo.  4.  c.  1 8.  s.  U  Wootton 
T.  Jkmkku,  2  Com.  B.  Rep.  N.S.  412. 


STAMP. 


[The  Stamp  Duties  on  certain  Instruments  of 
Proxy  reduced;  the  Laws  relating  to  the  stamping 
of  Articles  of  Clerkship  to  Attomies  and  others 
amended;  and  Admissions  to  the  Freedom  of  the 
City  of  London  by  Redemption  exempted  from 
Stamp  Duty,  by  19  &  20  Vict.  c.  81.— The  Stamp 
Duties  payable  on  Matriculation  and  Degrees  in  the 
University  of  Cambridge  repealed  by  21  Vict.  c.  11. 
— A  Stamp  Duty  on  certain  Drafts  or  Orders  for 
the  Payment  of  Money  granted  by  21  Vict  c.  20. — 
Certain  Duties  of  Stamps  granted  by  23  Vict.  c.  15. 
— An  Act  for  granting  to  Her  Maiesty  certain 
Duties  of  Stamps,  and  to  amend  the  Laws  relating 
to  the  Stamp  Duties,  23  &  24  Vict.  e.  11 1.] 

^A)    AOREKMBNTS. 

(B)  CONYETAKOES. 

(C)  MOBTGAOBS. 

(D)  ArriDAYiTB. 

(E )  Pbbsumption  in  r atoub  of. 


(A)  AOKBEMBNTS. 

H  being  tenant  to  £,  G  signed  the  following 
document:  ''August  2nd,  according  to  Mr.  Hli 
request,  the  land  at  B,  under  Mr.  E<,  I  will  be  bound 
for  until  next  Lady-day,  rent  482.  (Signed)  J  G.** 
The  docnment  being  tendered  in  evidence  in  an 
action  by  G  against  H  for  money  paid  to  the  hud- 
lord, — Held,  that  it  required  an  agreement  stamp. 
Olover  V.  Hackdt  or  ffaUoett,  26  Law  J.  Rep.  (h.b.) 
£xch.416;   2  Hurl.  &  N.  487. 

Quofn — whether  under  the  statute  1 9  &  20  Vict 
c.  97)  the  document  by  itself  was  one  which  would 
satia^  the  Statute  of  frauds.    Ibid. 

(B)  CoSYBTAirCBS. 

Stamp  duty  is  payable  on  conveyances  executed 
in  this  country  of  land  situate  abroad.  Wright  v. 
the  Oommimonen  of  Inlamd  Jlevenue^  25  Law  J. 
Rep.  (h.8.)  Exch.  49:  worn.  InreWriffht,  11  Exch. 
Rep.  458. 

(C)  M0RTOAOE8. 

A  document,  stating  goods  to  have  been  deposited 
as  a  security  for  the  repayment  of  money  lent,  and 
containing,  in  defiiult  of  payment,  a  power  of  sale, 
does  not  require  a  mortgage  stamp  within  the 
1 3  &  14  Vict.  c.  97.  Attenlwrough  y.  the  Oonmi§- 
iumert  of  InUmd  Reoewue^  26  I^w  J.  Rep.  (n.s.) 
Exch.  22:  n(m.  In  re  Wright,  11  Exch.  Rep.  461. 

(D)  ArriDATiTS. 

The  Court  will  take  no  notice  of  an  affidavit,  if 
it  is  not  duly  stamped,  or  if  it  contains  an  inter- 
lineation in  the  jurat  Hyatt  y.  Hyatt;  Mamton  y. 
Jfonton,  28  Law  J.  Rep.  (n.s.)  Piob.  &  M.  82. 

DiQECT,  1855—60. 


(E)  Pjusuhftiov  15  f  AYoxra  or. 

It  lies  upon  the  party  objecting  to  secondary 
evidence  of  the  contents  of  a  lost  document  on  the 
ground  of  the  want  of  a  stamp,  to  shew  that  it  was 
not  stamped.  If  it  be  shewn  that  at  one  time  it  was 
unstamped,  that  fret  by  itself  will  raise  the  pre- 
sumption tiiat  it  continued  without  a  stamp.  But 
where  it  appeared  that  a  charter-party,  at  the  time 
of  its  execution,  was  unstamped,  and  within  the 
fourteen  days  allowed  by  the  5  &  6  Vict.  c.  79. 
8.  21.  for  stamping  such  instruments,  it  was  taken  to 
the  district  stamp  oflice  at  C,  and  the  duty  and 
postage  paid,  in  order  that  it  might  be  sent  to  London 
to  be  stamped,  and  the  clerk  to  whom  it  was  deli- 
vered proved  that  he  sent  to  London  all  documents 
left  with  him  for  that  purpose;  the  clerks  in  London 
said  they  were  unable  to  say  whether  such  a  docu- 
ment was  or  was  not  returned,  but  if  it  was,  it  would 
be  returned,  in  the  usual  course,  to  the  district  office 
in  the  country;  and  the  clerk  there  could  not  say 
whether  it  was  returned  or  not,  but,  on  search  being 
made  for  it,  no  trace  of  it  could  be  discovered: — 
Held,  that  the  evidence  left  it  altogether  uncertain 
whether  the  document  was  stamped  or  not;  that  the 
presumption  of  its  being  unstamped  was  done  away 
with;  and  that  the  secondary  evidence  was  admis- 
sible. Clomnadmc  y.  Cairrd,  25  Law  J.  Rep.  (ir.s.) 
C.P.  216;  18  Com:  B.  Rep.  86. 


STATUTR 


[Certain  Statutes  not  in  use  repealed  by  19  &  20 
Vict  c.  64.] 

COH8TBUOTIOM  AND  OpBRATIOV  OF. 

Where  the  legislature  has  vested  special  powers 
in  a  particular  body  for  certain  special  purposes,  a 
general  act  subsequently  passed  will  not  override 
those  special  powers.  The  London  and  BlaekwaU 
jRcnZ.  Co,  V.  the  Board  of  Worktfor  the  Limehouee 
Dietrict,  26  Law  J.  Rep.  (n.s.)  Chanc  164  ;  8  Kay 
&  J.  128. 

By  a  clause  in  the  L  and  B  Railway  Act,  after 
redting  that  plans  and  sections  of  the  widenings, 
enlargements  and  other  works  proposed  to  be  made, 
describing  the  lands  intended  to  be  taken  or  used 
for  the  purposes  of  such  widenings  and  enlargements 
and  for  the  staUonF,  works  and  conveniences  to  be 
connected  therewith,  and  also  books  of  reference  had 
been  deposited  with  the  clerks  of  the  peace,  the 
company  were  empowered  to  "  widen,  alter,  enlarge 
and  complete  their  railway  and  other  works  in,  upon 
or  over  the  lands  delineated  on  the  plans  and 
described  in  the  books  of  reference,  and  to  enter 
upon,  take  and  use  such  of  the  lands  described  upon 
the  said  plans  and  in  the  said  books  of  reference,  as 
might  be  necesHuy  for  such  purposes,  and  to  purchase 
and  acquire  any  easement,  right  or  limited  interest 
upon,  over,  through  or  in  any  of  the  said  lands'*: — 
Held,  that  this  authorised  the  building  of  a  station 
upon  part  of  the  lands  described,  and  not  only  such 
works  as  were  necessary  for  the  mere  widening  of 
the  railway,  the  station  being  necessary  for  the 
public  convenience.    Ibid. 

The  possessor  of  lands,  encroachments  on  the 
Forest  of  Dean,  devised  the  same  to  his  wife  for 
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life,  with  romainder  to  hk  mhib.  The  statute 
20  Car.  2.  c.  8.  had  enacted  that  all  titles  obtained 
hj  encroachment  after  the  paning  of  the  act  should 
be  void.  The  statute  l&2Vict  c.  42.  enabled 
"holders^  of  certain  encroachments  so  made  to 
acquire  the  fee.  The  wife  obtained  a  conveyance  of 
the  fee  in  such  encroachments : — Held  (affirming  a 
decree  of  one  of  the  Vice  Chancellon),  that  she 
had  acquired  the  fee,  not  for  her  own  benefit  only, 
but  for  the  benefit  of  all  parties  interested  under  her 
husband'b  will.  Tem  ▼.  Sdwkrdt,  27  Law  J.  Rep. 
<K.8.)  Chanc.  23;  1  De  Gex  &  J.  598;  8  Kay  &.  J. 
564;  26  Law  J.  Rep.  (n.6.)  Chanc.  590. 

The  Brecon  Market  Act  empowered  the  corpora- 
tion to  purchase  lands  for  enlai^ng  the  borough 
market,  &c,and  it  directed  Ihem,  within  seven  years 
after  the  passing  of  the  act,  to  sell  so  much  of  the 
lands  as  were  not  required,  the  proceeds  to  be 
applied  for  the  purposes  of  the  act  They  were  also 
empowered  to  borrow  money  on  debentures,  and  one 
holder  was  to  have  no  priority  over  another.  Power 
was  also  given  to  borrow  money  on  mortgage,  or  by 
sale  of  Uie  corporate  property.  The  corporation 
was  directed  to  apply  all  money  received  under  the 
act,  and  the  rents  of  the  eetates,  and  the  tolls,  &c. 
of  the  market,  after  paying  various  charges,  in  pay- 
ment of  the  money  borrowed.  The  act  also  con- 
tained a  clause  restraining  the  corporation,  without 
the  consent  of  the  Lords  of  the  Treasury,  from 
taking,  appropriating,  using,  selling,  demising,  mort* 
gaging  or  alienating  for  the  purposes  of  the  act  any 
messuages  which  they  could  not  have  taken,  &c. 
before  the  act  passed.  Upon  a  bill  by  a  debenture 
holder, — Held,  that  a  mortgage  of  lands  made  to  a 
debenture  holder,  as  a  further  security  for  money 
advanced  on  debentures,  could  not  be  supported;  that 
such  mortgage  gave  no  priority  or  preference  to  the 
mortgagee ;  and  that  the  lands  comprised  in  the 
mortgage  (being  part  of  those  purchased  under 
the  act)  must  be  sold,  and  the  money  applied  in  dis- 
charge of  the  debts  as  directed  by  the  act.  Jh 
Winton  v.  the  Mayor,  dtc,  of  Brecon,  28  Law  J. 
Rep.  (n.s.)  Chanc  600;  26  Beav.  583. 

The  clauses  of  the  Waterworks  Clauses  Act,  1847, 
■are  applicable  to  **  lands  and  streams  in  the  same 
manner  as  those  of  the  Lands  Clauses  Consolidation 
Act*^  are  applicable  to  lands;  and  in  the  mode  of 
compensation  the  same  distinction  is  taken  between 
"lands  and  streams  taken  and  used'*  and  "lands 
and  streams  injuriously  affected."  Ptfromd  T.  the 
Corporaiion  of  Bradford,  21  Beav.  412. 

The  diversion  of  a  stream  is  a  '^  taking  and  using 
it"  within  the  meaning  of  the  85th  section  of  the 
Lands  Clauses  Consolidation  Act,  which  is  incorpo- 
rated in  the  Waterworks  Clauses  Act ;  and  before 
auch  diversion  can  be  made  the  value  of  the  stream 
must  be  ascertained  and  secured  to  the  owners  of  the 
land  through  which  it  passes.     Ibid. 

Whether  by  diverting  a  stream  the  river  into 
which  it  used  to  flow  is  *' injuriously  affected"  or 
**  taken  and  used  ^ — quare.     Ibid. 

Rules  of  construing  statutes  where  a  general 
enactment  in  it  would  override  a  particular  one  and 
where  two  parts  of  it  are  contradictory.  PreUy  v. 
Solly,  26  Beav.  606. 

The  word  ''soil  ^  in  an  Inclosure  Act,  held  to  mean 
**  surface."    Ibid. 


STOCK. 

[Provision  as  to  stock  and  dividends  nndumed  n 
Ireland  made  by  23  &  24  Vict  c.  71.] 

UnclaiMed  JHvidetuU. 

Where  stodc,  which  had  been  standing  in  theaamei 
of  two  persons,  had  been  transferred  to  the  Commis- 
sioners for  the  Reduction  of  the  National  Debt,  in 
consequence  of  the  dividends  not  having  been  claimed 
for  ten  years,  the  Court,  upon  the  petition  of  the 
administrator  of  the  survivor  of  the  two  persons  to 
have  the  stock  tranafenred  to  him,  directed  a  refer- 
ence to  inquire  who  was  entitled  to  the  stock.  In 
re  Bi^ion  and  CrocheU,  27  Law  J.  Rep.  (n.8.) 
Chanc.  168. 

Re-transfer  of  stock  which  had  been  tnuisferred  to 
the  Commissioners  for  the  Reduction  of  the  National 
Debt,  under  the  provisions  of  the  statute  56  Geo.  3. 
c.  60,  ordered  upon  a  clear  title  to  the  legal  interest, 
but  a  primd  faeU  tide  only  to  the  beneficial  interest, 
being  shewn  to  be  in  the  petitioner.  EsDparte  Boutt, 
28  Law  J.  Rep.  (r.8.)  Chanc.  648. 

Joint  Tenancy  or  Tenancy  in  Common. 

Where  stock  has  been  purchased,  in  the  joint 
names  of  two,  ont  of  money  standing  to  Uieir  j<»nt 
account  in  the  bank,  it  is  not  necessarily  to  be  con- 
sidered in  equity  as  held  in  joint  tenancy,  but  the 
origin  of  the  money  and  the  acts  and  intentions  of 
the  parties  may  be  looked  to,  and  a  conclusion  in 
favour  of  a  tenancy  in  common  drawn  from  the  cir- 
cumstances. Bcbinson  v.  Prttton,  27  Law  J.  Rep. 
(n.s.)  Chanc.  395;  4  Kay  &  J.  505. 

The  distinction  taken  in  equity  between  a  purchase 
by  two  advancing  equal  shares  of  the  purchase^money 
in  their  joint  names,  and  a  mortgage  to  them  under 
the  same  circumstances,  the  fir^t  being  considered  to 
create  a  joint  tenancy,  and  the  other  a  tenancy  in 
common,  disapproved  of.    Ibid. 

Two  sisters  being  tenants  in  common  of  real 
estates  had  money  arising  fW>m  the  rents  standing  to 
their  joint  account  in  the  bank.  Part  of  the  money 
was  from  time  to  time  invested  in  the  purchase  of 
stock  in  the  joint  names,  and  part  on  mortgage,  the 
mortgaged  premises  being  conveyed  to  them  as  tenants 
in  common.  Each  sister,  by  will,  affected  to  dispose 
of  her  share  of  the  stock : — Held,  that  they  were 
entitled  to  the  stock  as  tenants  in  common,  and  not 
as  joint  tenants.    Ibid. 

Two  sisters  carried  on  business  as  farmers.  They 
had  a  joint  account  at  their  bankers,  and  an  establislH 
ment  and  purse  in  common.  They  invested  part  of 
their  money  in  the  purchase  of  consols  in  their  joint 
name^,  and  they  had  a  balance  due  to  them  on  their 
banking  account,  besides  a  sum  due  to  them  from 
tb^r  bankers  on  deposit  notes : — Held,  on  the  death 
of  one,  that  the  two  sisters  were  joint  tenanta  of  the 
consols  and  tenanta  in  common  of  the  balance,  and  of 
the  deposit  notes.    Bone  v.  PoUard,  24  Beav.  283. 


SUITORS'  FEE  FUND. 

[Trewr  v.  Bluche,  7  Law  J.  Dig.  689;  overruled 
6  De  Qex,  M.  &  6.  170.] 
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SUPERANNUATION. 

[The  27th  section  of  the  Superannuation  Act,  1834, 
repealed  b^  20  &  21  Vict.  c.  37.] 


SURGEON  AND  APOTHECARY. 

[See  Phtsio — The  Queen  v.  the  PhannaoeuHcal 
Society  (in  error),  5E,&.B,  138;  6  Law  J.  Dig.  689.] 


SURVEY. 


[The  act  for  the  Survey  of  Great  Britain,  Berwick- 
upon-Tweed,  and  the  tale  of  Man,  continued  by 
19&20Vict.  c.  61.] 


TENANT  FOR  LIFE. 

Tenant  for  lifeof  derised  estates  paid  off  certain 
bond  debts  of  the  testator,  and  cancelled  the  bonds; 
after  a  considerable  lapse  of  years,  he  filed  his  bill  to 
have  the  amount  of  the  bond  debts  raised  out  of  the 
settled  estates  for  his  own  benefit : — Held,  that  the 
principleof  a  Court  of  equity,  that  a  tenant  for  life  pay- 
ing off  an  incumbrance  upon  the  settled  estates,  in- 
tends, prtmd/octe,  to  keep  alive  the  charge  against  the 
inheritance  for  his  own  benefit,  does  not  apply,  or  in 
a  very  remote  degree,  to  the  case  of  a  tenant  ibr  life 
paying  off  the  bond  debts  of  the  settlor :  and,  sup- 
posing the  intention  to  be  established  by  the  tenant 
lor  life  taking  an  assignment  of  the  bond  debts  to  a 
trustee  for  himself,  yet  the  claim  cannot  be  made 
available  against  the  inheritance,  if  the  tenant  for 
life  has  allowed  such  a  time  to  elapse  as  that  the 
bond  creditor,  if  suing  himself,  would  have  had  no 
right  against  the  estate.  Marley  v.  MorUy;  HoT' 
land  ▼.  Morley,  25  Law  J.  Rep.  (n.s.)  Chanc.  1 . 

Where  the  trustees  of  a  settlement,  having  power 
to  raise  a  sum  of  given  amount  oat  of  the  rents  and 
])rofits,  or  by  assignment  or  other  disposition  of  the 
settled  estates,  »s  a  provision  for  the  fines  and  ex- 
penses payable  on  the  renewal  of  leases  comprised  in 
the  settlement,  exercised  that  power  by  mortgage, 
and  also  paid  further  sums  for  renewals  out  of  the 
rents  of  the  settled  estates,  it  was  held,  that  the 
tenant  for  life  under  the  settlement  was  bound  to 
keep  down,  out  of  the  rents  and  profits,  the  interest 
only  of  the  sum  raised  by  mortgage;  but  that  the 
further  sums  paid  for  renewals  must  be  apportioned 
between  the  tenant  for  life  and  the  remaindermen, 
according  to  the  ordinary  rule  of  the  Court  in  such 
cases.  PUuntre  v.  OMnden,  26  Law  J.  Rep.  (if.s.) 
Chanc.  19. 

The  assignee  of  a  tenant  for  life,  "  without  im- 
peachment of  or  for  any  manner  oif  waste  except 
spoil  or  destruction,  or  voluntary  or  permissive  waste, 
or  suflering  buildings  to  go  out  of  repair,**  may  cut 
all  timber  not  planted  or  left  for  ornament,  which 
an  owner  in  fee,  who  regarded  his  own  interest  and 
the  permanent  advantage  of  the  estate,  would  pro* 
bably  cut.  Vincent  v.  Spicer^  25  Law  J.  Rep.  (R.s.) 
Chanc.  589;  22  Beav.  380. 

A  tenant  for  life  of  funds  to  arise  from  the  reah'za- 
tion  of  a  reversionary  interest  is  entitled  to  an 
equivalent  for  the  dividends  which  would  have  been 
received  if  the  revendon  had  been  realised  and  the 


money  invested  in  the  funds.    WiJtkmnn  v.  Dvancan^ 
26  Law  J.  Rep.  (n.s.)  Chanc.  495;  23  Beav.  469. 

The  principle  upon  which  such  equivalent  is  to  be 
ascertained.     Ibid. 

25,00OZ.,  part  of  the  produce  of  a  sale  under  the 
Incumbered  Estates  Act,  having  been  set  aside  by 
the  Commissioners,  and  invested  in  consols  to  satisQr 
portions  of  that  amount,  which  were  payable  out  of 
the  estate  upon  the  death  of  the  tenant  for  life, — 
Held,  that  the  tenant  for  life  was  entitled  as  against 
the  portioners  to  the  dividends  in  the  mean  time. 
Wdleeley  v.  Ike  Earl  o/Morwinfftcn,  27  Law  J.  Rep. 
(if.s.)  Chanc.  150. 

An  agreement  for  letting  a  farm  having  been  sanc- 
tioned by  the  Court,  the  tenant  for  life  was  allowed 
the  expense  of  permanent  repairs  done  to  the  house 
and  buildings  out  of  a  sum  of  stock  settled  upon  the 
tame  trusts.  Maenoltff  v.  Fitdierbert,  27  Law  J. 
Rep.  (n.8.)  Chanc.  272. 

A  testator  directed  that  his  trustees  should,  during 
the  life  of  the  tenants  for  life,  out  of  the  rents  and 
profits  of  his  estate,  keep  the  mansion  house  and  all 
other  the  buildings  and  messuages  in  good  repair; 
rebuilding,  if  necessary,  any  farm  baiidings  that  might 
from  time  to  time  require  it.  The  buildings  were 
Very  dilapidated  at  the  testator's  death : — Held,  that 
the  repairs  were  to  be  effected  out  of  the  annual 
rents;  that  the  rebuilding  applied  only  to  the  farm 
houses  and  farm  buildings,  and  not  to  the  mansion 
house;  and  that  only  such  repairs  were  to  be  effected 
as  a  surveyor  should  consider  indispensable  in  order 
to  make  the  buildings  serviceable  for  the  tenants, 
and  no  ornamental  or  unnecessary  improvements  to 
be  included.  Cooke  v.  C^olmondeUyt  27  Law  J.  Rep. 
(ir.8.)  Chanc.  826;  4  Drew.  326. 

A  copyhold  estate  was  devised  to  tnistees  for  a 
tenant  for  life,  with  gifts  over  to  other  persons  in . 
renminder.  Upon  the  admission  of  new  trustees  to 
the  copyhold  estate, — Held,  that  the  fines  and  fees 
must  be  borne  by  the  tenant  for  life  and  those  in 
remainder  in  proportion  to  the  value  of  their  respec- 
tive interests.  Carter  v.  StMght,  28  Law  J.  Rep. 
(n.s.)  Chanc.  411 ;  26  Beav.  874. 

A  testator  left  the  whole  of  his  personalty  to  his 
son  absolutely,  and  his  real  estate  to  his  son  for  life, 
with  remainder  to  his  grandson.  His  debts  were  to 
be  paid  out  of  his  personalty,  and  then  out  of  his 
realty  in  aid  of  the  personalty.  The  debts  consisted 
principally  of  money  borrowed  in  order  to  make  ad- 
vances to  his  son,  who  was  a  banker.  The  son  kept 
down  the  interest  upon  the  debts  out  of  the  income 
of  his  life  estate  in  the  realty  for  eleven  years,  and 
then  the  bank  fkiled.  A  dividend  was  subsequently 
paid,  which  was  sufficient  to  satisfy  a  huge  portion 
of  the  debts : — Held,  that  the  tenant  for  life  was  not 
entitled  to  be  recouped  out  of  the  real  estate  for  any 
sums  which  he  had  paid  in  keeping  down  the  interest 
upon  the  debts.  Shore  v.  Short,  28  Law  J.  Rep. 
(ir.8.)  Chanc.  940;  4  Drew.  501. 

A  receiver  having  been  appointed,  both  of  the 
real  and  personal  estate,  it  was  held,  that  the  ex- 
penses of  such  receiver  must  be  borne  by  the  tenant 
for  life.    Ibid. 

If  a  tenant  for  life  without  impeachment  of  waste 
sells,  for  value,  **all  and  singular  the  timber  and 
timber-like  trees  then  growing  or  being,  or  which 
should  thereafter  grow  or  be  upon  settled  estates,^ 
to  trustees,  fbt  the  benefit  of  those  in  remainder,  be 
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will  be  mtnrfnad  from  cither  eatiiiig  or  thinning  the 
timber.  Qordim  ▼.  Woodfofd,  29  Law  J.  Bep.  (v^s.) 
Chuc.  222;  27  BeaT.  608. 

A  testator  deviBed  and  bequeathed  the  whole  of 
his  property,  comprising  freeholds,  leaseholds  and 
personalty,  to  trusteeSi  upon  trust  for  the  payment 
of  certain  annuities,  and,  subject  theretoi  for  certain 
persons  for  life,  with  remainder  to  others,  their  heirs, 
executors,  administrators  or  assigns.  The  lessehold 
property  belonging  to  the  testat<u'  was  considerable, 
and  was  held  for  short  terms.  The  Court  decided 
that,  there  being  no  indication  upon  the  face  of  the 
will  of  any  intention  on  the  part  of  the  testator  that 
the  leaseholds  should  not  be  converted,  the  general 
principle  must  be  applied,  and  there  must  be  a  con- 
version. Oraig  t.  WkeeUr,  29  Law  J.  Bep.  (v.0.) 
Chanc.  874. 

Where  timber,  ripe  for  cutting,  is  cut  by  a  tenant 
for  life  imp««chable  for  waste,  he  is  entitled  to  the 
income  of  the  fond  produced  by  the  sale  thereof; 
and  the  firrt  peison  toking  an  estate  unimpeachable 
for  waste  will,  on  coming  into  possession,  he  entitled 
to  the  capital.  Where  the  timber  so  cut  is  not  ripe 
for  cutting,  sem62e,  the  produce  belongs  immediately 
to  the  first  person  having  an  estate  oif  inheritance, 
passing  over  all  the  intermediate  life  estates,  whether 
impeachable  for  waste  or  not.  But  whether  it  be- 
longs to  him  or  to  the  first  tenant  for  life,  unimpeach- 
able for  waste,  the  cutting  being  a  tort,  the  remedy 
is  by  action  at  law,  and  not  in  this  court.  There- 
fore, under  no  circumstances  can  a  tenant  for  life 
unimpeachable  for  waste  be  entitled,  on  coming  into 
possesnon,  to  back  interest  on  the  produce  of 
timber,  whether  properly  or  improperly  cut  by  a 
previous  tenant  for  life  impeachable  for  waste.  Oenit 
V.  ffarriton,  29  Law  J.  Bep.  (n.8.)  Chanc.  68; 
Johns.  517. 

The  Court  will  not  interfere  in  cases  of  permissive 
waste  by  tenant  for  life.  Wa/rrm  v.  RudaU,  29  Law 
J.  Bep.  (n.8.)  Chanc.  543;  1  Jo.  &  H.  1. 

Bale  as  to  the  interference  of  the  Court  to  secure 
title-deeds  during  tenancy  for  life.    Ibid. 

A  tenant  for  life  in  posMsrion,  having  power  to 
charge  the  inheritance  with  20,0001.  and  interest  for 
his  own  benefit,  executed  the  power,  and  assigned 
the  charge  as  part  security  for  a  mortgage  of  a  greater 
sum.  The  rents  received  from  the  esteto  were  in- 
sufiScient  to  pa^  the  interest,  and  the  tenant  for  life 
paid  to  the  assignees  of  the  charge  this  interest  out 
of  other  money  of  his  own;  but  did  so  without  giving 
any  notice  whatever  to  the  remainderman  of  his 
intention  to  make  the  deficiency  a  charge  on  the 
inheritance.  After  the  death  of  the  tenant  for  life 
the  remainderman  claimed  to  redeem,  and  the  assig- 
nees of  the  charge  sought,  as  against  the  inheritance, 
to  charge  it  with  the  amount  of  the  deficiencies : — 
Held,  that  they  were  not  entitled  to  do  so.  Lord 
Kentington  v.  Bouverie^  29  Law  J.  Bep.  (ir.8.) 
Chanc.  587;  7  H.L.  Cas.  557;  24  Law  J.  Bep. 
(U.S.)  Chanc.  269,  442;  19  Beav.  39. 

A  testatrix  gave  shares  in  a  bank  to  trustees^  to 
pay  the  annual  proceeds  to  her  daughter  for  life,  and 
the  capital  she  gave  in  trust  for  her  grandchildren : 
— Held,  that  bonuses  declared  upon  the  bank  shares 
out  of  Uie  half-yearly  profits  were  to  be  considered 
as  income,  and  to  belong  to  the  tenant  for  life;  it 
would  haye  been  otherwise  if  the  bonuses  had  been 
paid  out  of  an  accumulation  of  profiti^  running  over 


several  years.     Phm^  v.  NtSdt  29  Law  J.  Bep. 

(v.8.)  Chanc  618. 

If  trustees  postpone  the  sale  of  land  which  is  un- 
productive, with  a  view  to  obtain  an  increased  price. 
It  will  not  entitle  a  tenant  for  life  to  receive  interest 
upon  the  purchase-money  from  the  death  of  the  tea- 
tetor.  Taim  v.  Talei,  29  Law  J.  Bep.  <H.8.)QMmc. 
872;  28  fieav.  687. 

Where  the  devisee  for  life  of  leaseholds  for  lives^ 
in  the  erroneous  belief  that  he  was  bound  to  renew, 
insured  the  life  of  the  younger  eesMcs  ^tie  vU  in  the 
names  of  himself  and  the  executors,  and  paid  the 
prermiums  and  died  leaving  the  executors  him  sur- 
viving,— Held,  that  the  insurance  monies  weie  snb- 
ject  to  a  resulting  trust  in  fevour  of  the  devisees  under 
the  will,  but  that  the  estete  of  the  tenant  for  life  was 
entitled  to  the  bonuses,  but  not  to  be  recouped  the 
amount  of  the  premium.  Bmone  t.  Briw^  2 
GifT.  804. 

The  legal  tenant  for  life  is  entitled  to  the  custody 
of  the  ttUe-deeds,  and  they  will  not  be  ordered  to  be 
deposited  in  court  merely  because  the  tenant  for  life 
is  heiiwat-Iaw  and  claims  the  immediato  reveroon 
against  the  residuary  devisee.  Obnwr  v.  JTofNiSfii^tois 
22  Beav.  627. 

The  Master  of  the  Bolls  has  no  jurisdiction  ondcT 
the  6  Ann.  c.  18.    Me^riek  v.  Lowes,  23  Beav.  449. 

Tenant  for  life  of  a  residue,  held  upon  the  terms 
of  the  will,  entitled  to  enjoy  long  annuities  m  specie. 
Slarving  v.  WUliams,  24  Beav.  275. 

Bj  partnership  articles  the  testetorls  capital  was 
to  remain  in  the  concern  for  eighteen  months  after 
his  death.  The  tenant  for  life  of  the  residue  was 
held,  upon  the  words  of  the  will,  entitled  to  the 
profits  made  during  that  period.     Ibid. 

A  testator  gave  16,000Z.  in  legacies  payable  within 
nx  months,  and  the  residue  to  his  widow  for  life,  with 
remainder  over.  He  died  posaeaBed  of  a  large  sum 
in  the  consols.  The  widow,  who  was  executrix,  re- 
ceived the  first  half-yearly  dividends  on  the  stock, 
and  then  sold  sufficient  to  pay  the  legacies: — Held, 
that  she  was  not  entitled  as  tenant  for  life  to  the 
dividends  on  the  stock  producing  the  16,000/.,  but 
that  it  formed  eorpiu,  Molffote  v.  Jemmfft,  24 
Beav.  623. 

A  testotor  gave  the  residue  of  his  estete  and  effeda 
in  trust  to  pay  "  the  annual  proceeds  to  his  wife" 
for  life,  and  aft^r  her  death  to  divide  *'his  said  reu- 
duary  esteto  and  effects'*  between  his  nephews  and 
nieces;  and  he  directed  that  his  nephews  in  the 
diviuon  should  teke  sudi  parte  of  the  joint  property 
as  he  held  with  them.  Part  of  the  joint  property 
was  leaseholds:— Held,  that  the  tenant  for  life  was 
entitled  to  enjoy  the  wh<^e  perishable  property  in 
specie.    Ibid. 

Where  a  tenant  for  life  is  entitled  to  enjoy  tn 
^pecist  the  mode  is  that  investmentomay  remain,  but 
debts,  as  turnpike  bonds^  must  be  realiwd.    Ilnd. 

When  the  title  of  a  remainderman  is  clear,  the 
Court  will,  at  his  instance,  compel  the  tenant  for  life 
to  produce  the  title-deeds;  but  if  his  title  be  not  clear, 
the  Court  will  not  incidentally  dedde  in  fevour  of  the 
remainderman's  title  to  the  estate  in  a  suit  merely 
for  the  production  of  the  title-deeds.  Penndl  v.  the 
JBaH  ofDytart,  27  Beav.  542. 

A  testator  authorized  his  executors  to  enter  into  a 
partnership  with  his  brother  upon  such  terms  as  they 
should  think  fit,  and  leave  his  capital  therdn.    The 
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ezecnton  did  ms  and  the  articles  of  partnenhip 
■fcipulftted  that  interest  at  51,  per  cent,  should  be 
paid  on  the  testator^s  capital,  and  that  part  of  the 
ezecutor^s  proBts  should  be  left  in  the  concern  as 
**  additional  capital**: — Held,  that  the  tenant  for  life 
was  entitled  to  the  interest,  but  that  the  share  of  the 
profits  retained  as  additional  capital  must,  as  between 
the  tenant  for  life  and  remainderman,  be  considered  as 
capital  and  not  income.  Stand  v.  Oowyer,  28  Bear. 
180. 

Trustees  without  authoritj  lent  monies  at  interest 
at  5h  per  cent. : — Held,  that  the  tenant  for  life  was 
entitled  to  the  whole  interest,  and  that  the  remain- 
derman had  no  right  to  insist  that  the  excess  of  the 
interest  beyond  the  dividend  which  would  have  been 
produced  if  the  money  had  been  invested  in  consols 
formed  capital.    Ibid. 

Leaseholds  bequeathed  to  one  for  life,  with  re> 
mainder  over,  were  taken  by  a  railway  company, 
and  the  purchase-money  was  invested  in  consols.  The 
tenant  fbr  life  only  received  the  dividends: — Held, 
on  her  death  (her  representatives  assenting  to  take 
it),  that  her  estate  was  entitled  out  of  the  consols 
to  the  difference  between  the  dividends  received  and 
the  aggregate  amount  of  the  rental  which  would 
have  accraed  during  her  life  if  the  premises  had  not 
been  taken.    JtffreyB  v.  Conmer^  28  Beav.  328. 

A  testator  bequeathed  to  his  widow  "  the  interest, 
dividends  or  income  of  all  monies  or  stock,**  and  *  of 
all  the  property  whataoever  yielding  income  at  his 
decease  **  for  her  life,  the  principal  to  remain  un- 
touched, and  at  her  death  to  be  divided  amongst  his 
children: — Held,  that  the  widow  was  entitled  to 
enjoy  the  residue  i/a  tpecie,  Boy%  v.  BoyB,  28 
Beav.  436. 


TENANTS  IN  COMMON. 

The  secret  removal  of  entire  chattels  by  one  tenant 
in  common,  without  the  consent  or  knowledge  of  the 
other,  and  for  the  purpose  of  selling  them  and  apply- 
ing the  proceeds  to  his  own  use,  does  not  amount  to 
a  conversion,  nor  is  it  an  unlawful  act  for  which  the 
co-tenant  can  mauitain  an  action  at  law,  even  al- 
though the  removal  has  created  a  lien  on  the  chattels 
by  a  third  party,  /ones  v.  Broim,  25  Law  J.  Rep. 
(ir.8.)  Ezch.  345. 

The  plaintiff  and  defendant  were  owners  of  ad- 
joining premises.  The  defendant  erected  a  building 
against  the  wall  which  divided  their  premises,  and 
carried  up  a  chinmey  upon  the  walL  On  the  trial 
of  an  action  for  this,  as  an  obstruction  to  the  plain- 
tiflTs  wall,  the  Judge  told  the  jury  to  find  for  the 
defendant  if  they  thought  the  plaintiff  and  defendant 
were  tenants  in  common  of  the  wall.  The  jury 
found  for  the  defendant  on  tiiis  ground : — Held,  a 
misdirection,  as  there  was  evidence  of  ouster,  whidi, 
if  found  by  the  jury,  would  have  entitled  the  plaintiff 
to  a  Terdict  against  the  defendant,  though  his  co- 
tenant.  8udnuaihy,  SmUk,  26  Law  J.  Rep.  (ir.s.) 
Q-B.  814;  8E.&B.  ]. 


To  a  declaration  containing  the  oommen  indebi- 
tatus counts  the  defendants  pleaded,  inter  olio, 
as  to  10/.  parcel,  tender  before  suit.  Replica- 
tion, that  tile  said  sum  of  10/.  brought  into  court  was 
not  sufficient  to  satisfy  the  claim  of  the  plaintiff,  in 
respect  of  the  matter  to  which  the  said  plea  was 
pleaded: — Held,  on  demurrer  to  the  replication, 
that  the  plea  was  good,  and  the  replication  bad. 
Smith  V.  Mannen^  28  Law  J.  Rep.  (h.s.)  C.F.  220; 
6  Com.  B.  Rep.  N.S.  632. 


TENDER. 


[Of  part  of  an  entire  sum  and  set-off  to  residue^ 
see  SiTovv.] 


THELLUSSON  ACT. 

[Tench  v.  Cheae,  7  Law  J.  Dig.  691;  6  De  Qex, 
M.  &  O.  453.] 

A  trust  to  accumulate  the  income  of  real  and  per- 
sonal estate  to  belong  to  the  person  first  entitled  in 
expectancy,  gives  to  such  person  the  immediate 
income  after  the  trust  for  accumulation  is  deter- 
mined by  the  Sd  &  40  Geo.  3.  c  98,  though  his 
interest  in  the  real  and  personal  estate  has  not  vested. 
WeBiear  v.  Weticar^  25  Law  J.  Rep.  (if.a.)  Chanc. 
866;  21  Beav.  328. 

A  testator  bequeathed  personal  estate  to  trustees 
for  the  eldest  son  of  H  W  who  should  be  living  at 
H  W^  decease,  or  who  should  then  have  attained 
twenty-one,  with  a  similar  gift  over  to  other  partiea 
The  testator  then  directed  the  income  of  the  trust- 
monies  and  of  all  additions  to  be  accumulated  as 
long  as  could  be  lawfully  done,  to  be  held,  with  all 
resulting  income,  upon  the  trusts  declared  of  the 
principiU  and  income  of  the  same,  and  to  *'  belong  to 
the  person  for  the  time  being  entitled  in  immediate 
expectancy  to  the  principal."  The  testator  also 
devised  real  estate  to  his  trustees  to  aocnmulate  the 
rents  and  add  them  to  his  personal  estate,  to  be  held 
on  the  trusts  declared  of  his  residuary  personal 
estate,  and  when  any  person  should  become  entitied 
to  a  vested  interest  in  the  residuary  personal  estate, 
then  upon  trust  to  convey  the  real  estate  to  him  and 
his  heirs.  The  income  of  the  personal  estate  and 
the  rents  of  the  real  estate  were  accumulated  for 
twenty-one  years  after  the  decease  of  the  testator,  at 
which  time  the  son  of  H  W  was  under  age;  but  upon 
a  bill  filed  by  him, — Held,  as  he  was  the  penon  for 
the  time  being  entitied  in  immediate  expectancy  to 
the  real  and  personal  estates,  that  he  was  also  enti- 
tled to  the  income  of  the  personal  estate  and  the 
rents  of  the  real  estate,  as  they  accrued,  from  the  end 
of  the  twenty-one  years  from  the  testator^  death. 
Ibid. 

A  testator  gave  the  income  of  all  his  property  to 
his  mother  for  life,  and  after  her  death  he  gave  an 
annuity  of  100/.  to  each  of  his  two  sisters,  the  longer 
liver  to  have  2001.  After  the  decease  of  his  two 
sisters,  he  gave  two  legacies  of  500/.  each.  The 
testator  then  left  the  whole  of  his  property,  real  and 
personal,  to  trustees,  to  be  placed  out  on  such  secu- 
rities as  they  should  think  most  advisable,  for  the 
benefit  of  his  heirs;  and  after  the  decease  of  his 
mother  and  two  sisters,  the  amount  of  the  same  to 
be  invested  in  landed  property  in  Scotland,  which 
was  to  be  strictly  entailed  on  his  nephew  and  his 
heirs  lawfully  begotten: — Held,  that  the  gift  for  the 
benefit  of  the  heirs  of  the  testator  was  a  gift  of  the 
corpus  of  the  property,  as  it  existed  at  his  death,  for 
the  benefit  of  all  tiiose  who  were  entitied  to  any  of 
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Ilia  property  real  or  personal;  that  the  dtrectionB  in 
the  will  rendered  aocumulationi  of  inoome  neeenary, 
'which  could  not  be  done  for  more  than  twenty-one 
years  after  the  death  of  the  tettator,  by  reason  of  the 
ThelluMon  Act ;  and  that  the  ditection  to  invest 
accumulations  on  land  in  Scotland  did  not  preTont 
the  operation  of  the  Thellosson  Act  Maepker$o% 
▼.  Stewart,  28  Law  J.  Rep.  (n.8.)  Chanc.  177. 

A  testator  devised  real  estates  in  tnut  for  his  son 
G  during  the  joint  lives  of  himself  and  T,  and  after 
the  decease  of  either  of  them  upon  trust  to  invest 
and  accumulate  the  rents,  &c.,  until  3,0002.  sterling 
should  have  been  invested,  and  subject  thereto  upon 
trust  for  G  for  life,  with  remainder  to  his  first  and 
other  sons  in  tail,  with  successive  remainders  over; 
and  he  directed  that  the  stock  to  be  purchased  and 
the  aeoumulattons  thereof  should  be  in  trust  for  the 
children  of  G,  and  for  default  of  such  issue  upon 
such  trusts  as  G  should  by  will  appoint,  and  in 
definilt  of  appointment,  for  his  neztH>f-kin.  G  and 
T  survived  the  testator  seventeen  years,  when  G  died 
without  issue,  having  by  will  appointed  the  8,0001. 
to  F  D,  a  stranger,  anid  the  trustees  invested  and 
accumulated  the  rents  for  a  period  often  years  from 
tiiat  time,  when  3,0001  had  been  invested : — Held, 
first,  that  the  direction  to  accumulate  was  void^ 
except  for  the  period  of  twenty-one  years  from  the 
death  of  the  testator,  the  3,0001  not  being  in  the 
event  which  happened,  vis.,  the  death  of  G  without 
issue,  a  portion  for  his  children,  nor  under  the  power 
of  appointment  a  portion  for  G  himself;  secondly, 
that  F  D  was  entitled  to  so  much  of  the  stock  as  was 
purchased  with  the  accumulations  that  took  place 
within  the  twenty-one  years  ftom  the  death  of  the  te»> 
tator,  and  to  the  interest  thereon ;  and,  thirdly,  that, 
subject  thereto,  Ae  ineome  directed  to  be  accumu- 
lated, with  the  accumulations  thereon,  belonged  to 
the  persons  from  time  to  time  entitled  to  the  rents 
and  profits  under  the  limitations  in  the  testator's 
will.  In  re  CluIow*9  ^ViMto,  28  Law  J.  Rep.  (n.b.) 
Chanc.  696, 

A  testator  gave  four  shares  in  a  newspaper  to  his 
wife,  and  also  two  leasehold  houses,  with  the  fur- 
niture, &c.,  and  said,  "  my  advice  is  to  sell  the  one 
I  reside  in,"  and  take  with  her  into  the  adjoining 
house  such  furniture  as  she  requires,  and  sell  the 
remainder.  She  was  to  receive  the  rent  of  the  house, 
if  let,  and  the  interest  of  the  purchase>money,  if 
aold.  Should  the  shares  be  sold,  the  money  was  to 
be  invested,  and  the  interest  paid  to  her  for  life^ 
Should  she  not  sell  the  shares,  whatever  sum  might 
annually  accrue  from  them  above  2001  was  to  be 
reserved  as  a  fund  to  protect  the  shares.  At  her 
decease,  the  whole  of  the  property  ariang  from  the 
shares,  or  their  sale,  as  also  from  both  houses, 
or  their  sale,  be  gave  to  other  persons.  The 
testator  appointed  trustees  to  carry  into  effect  his 
will.  He  died  on  the  9th  of  September  1828.  His 
widow  survived  hlro,  and  was  still  living.  Twenty- 
one  years  from  the  testator's  death  expired  on  the 
9th  of  September  1849.  The  surviving  trustee  had 
in  his  name  a  large  sum  arising  from  the  investment 
of  the  surplus  annual  income  of  the  shares.  Upon 
a  bill  filed  by  him  to  determine  the  rights  of  the 
parties, — Held,  by  the  Master  of  the  Rolls,  that  the 
wife  had  the  power  to  sell  the  shares;  that  the  pro- 
ceeds must  be  invested  ;  that  the  accumulations, 
though  exceeding  tweoty-one  years  from  the  tes- 


tator's death,  were  within  the  exception  in  section  9. 
of  the  89  &  40  Geo.  3.  c.  98;  that  they  formed  a 
part  of  the  tostator^s  estate;  that  they  must  osase  in 
the  event  of  the  shares  bdng  sold ;  and  that  the 
widow  was  entitled  to  the  dividends  for  life;  and  this 
decision  was  affirmed  upon  appeal.  Vario  t.  FadaUt 
29  Law  J.  Rep.  (ir.s.)  Chanc  280;  1  De  Gex,  F.  A 
J.  211;  27Beav.  255. 

A  testator  gave  a  sum  of  stock  producing  1801 
per  annum,  in  trust  to  pay  life  annuities  of  201  eadi 
to  seven  persons,  and  at  the  decease  of  any  to  accu- 
mulate his  annuity ;  and  after  the  death  of  the  lart 
annuitant,  to  divide  the  stock  and  accumnlatioiM 
amongst  the  surviving  children  of  the  annuitants:—- 
Held,  that  this  was  not  within  the  exceptions  of  the 
Tbellusson  Act  of  '*  portions  "  for  "  children  "  of  per- 
sons taking  an  interest  under  the  will,  and  that  the 
trust  for  accumulation  beyond  twenty-one  years  after 
the  testator's  death  was  void.  Drewett  v.  PcUaird^ 
27  Beav.  196. 


TITHES. 


[An  Act  to  amend  and  farther  extend  the  Acta 
for  the  Commutation  of  Tithes  in  England  and 
Wales,  23  &  24  Vict,  c  93. J 

An  agreement  was  entered  into  for  a  lease  of  cer- 
tain premises  in  the  city  of  London  to  A  B,  for  a 
term  of  years,  in  consideration  of  a  yearly  reserved 
rent  of  1021  lOf.,  and  of  a  covenant  to  expend 
2,0001  in  building  a  bouse  upon  the  premises.  The 
house  was  built  in  pursuance  of  the  covenant,  and 
the  lease  granted  at  the  rent  agreed.  The  improved 
annual  value,  after  the  erection  of  the  house,  was 
2501  In  a  suit  by  the  rector  for  tithes  against  the 
lessee  and  occupier,  under  the  37  Hen.  8.  c  12, — 
Held,  upon  appeal, affirming  the  decree  of  the  Court 
below,  that  tithes,  at  the  rate  of  2f .  9d.  in  the  pound, 
were  to  be  computed,  not  merely  on  the  rent  re- 
served by  the  lease,  but  on  the  fUli  annual  value  of 
the  premises  to  let,  as  improved  by  the  expenditure 
of  2,0001  Fmon  v.  OoekrcmBf  25  Law  J.  Rep. 
(n.s.)  Chanc  553. 

Bill  by  the  rector  of  the  parish  of  Whitechapel 
against  certain  bouseholdos  claiming  payment  in 
respect  of  their  houses  dther  as  tithes  or  in  lieu  of 
tithes,  or  as  rate-tithes.  The  plaintifi^did  not  by  his 
bill  specifically  state  whether  he  claimed  in  respect 
of  a  modiu  proper  or  of  a  special  custom,  affecting 
all  houses  in  the  parish,  or  in  respect  of  prescriptive 
rights  affocting  the  particular  houses,  but  at  the  bar 
contended  that  there  was  a  custom.  With  reference 
to  the  claim  on  the  ground  of  modwt  proper,  the 
evidence  shewed  that  the  plaintiff  claimcKi  a  distinct 
annual  sum  as  payable  by  the  occupier  of  each  house 
in  the  parish;  and  he  claimed  also  an  additional 
annual  payment  in  respect  of  every  additional  build- 
ing which  might  be  erected  on  the  site  of  any  build- 
ing already  liable.  With  reference  to  the  ground  of 
prescription,  the  evidence  shewed  that,  as  to  three 
of  the  defendants,  their  houses  had  been  erected 
within  memory;  as  to  the  fourth  the  date  of  the 
erection  of  his  house  was  not  known,  and  a  pay- 
ment for  120  years  was  proved;  but  it  appeared 
that  the  amount  paid  had  varied:  down  to  1811 
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it  WM  8c.  per  jear,  and  it  was  then  incKaied  to  14«. 
With  reference  to  the  ground  of  cuBtom  affecting 
all  the  houses  in  the  parish  whenever  huilt,  the 
custom  alleged  was  that,  as  to  new  houses,  the 
annual  amount  payable  was  such  as  should  be 
agreed  upon,  and  if  no  agreement  could  be  come 
to,  then  to  be  ascertained  by  reference,  and  the 
amounts  paid  for  other  buildings  of  a  like  nature. 
There  was  no  personal  evidence  of  the  custom,  and 
the  account-books,  though  they  shewed  payments, 
did  not  shew  on  what  certain  principle  the  custom 
was  founded : — Held,  that  the  claim  could  not  be 
supported  as  a  prescriptive  right ;  and  that,  as 
grounded  on  a  custom,  first,  the  custom,  if  well 
alleged,  was  too  uncertain ;  secondly,  that  it  was  not 
allied  with  sufficient  distinctness,  and  the  bill  was 
dismisaed.     Champneys  v.  Buckom,  4  Drew.  104. 

Commutation, 
[See  Landlobd  and  Tbitamt  (H).] 

By  a  local  statute,  by  which  the  tithes  in  certain 
townships  were  commuted  for  a  fixed  com  rent,  the 
Court  of  Quarter  Sessions  were  required,  once  in 
every  ten  years,  at  the  requisition  of  the  landowners 
m  any  township,  "  to  appoint  a  fit  and  proper  per- 
aon,  not  interested  in  the  tithes  or  dues,*'  to  make 
a  new  valuation  of  all  the  tenements  in  the  town- 
ship, and  to  assess  afresh  the  proportion  of  the  com 
^nt  with  which  each  tenement  should  be  chai^g^ 
able: — Held,  that  the  validity  of  an  assessment, 
made  by  a  person  so  appointed  by  the  Quarter 
Sessions,  was  not  affected  by  the  fact  that  he  was 
''interested.**  Semble  —  that  '* interested  in  the 
tithes'*  means  interested  as  tithe-owner,  and  not  as 
owner  of  land  subject  to  the  tithes.  The  Lancaihire 
and  Carlisle  RaU,  Co.  v.  ffecUorit  27  Law  J.  Bep. 
<N.s.)  Q.B.  195;  8  E.  &  B.  952. 

By  a  private  Inclosure  Act  (5  Geo.  4.  c.  xiv.)  all 
tithes  in  respect  of  old  inclosed  lands  were  extin- 
guished, and  in  lieu  thereof  yearly  rents  were  charged, 
which  were  to  be  paid  to  the  rector  for  the  time 
being  at  the  rectory-house.  The  rector,  in  addition 
to  all  present  powers  for  the  recovering  of  tithes^ 
was  to  have  the  same  powers  for  recovering  the 
yearly  rents,  when  in  arrear,  as  by  common  law  or 
statute  are  given  to  landlords  for  the  recovering  of 
rack-rent  when  in  arrear.  To  prevent  difficulties  to 
the  rector,  in  case  of  division  of  the  lands  so  charged, 
it  was  provided  that  a  Commissioner  should  make  a 
schedule  of  the  several  lands*  and  apportion  the  rent 
to  be  chained  on  each  part,  and  upon  any  division 
(except  by  demise  at  rack-rent)  the  lands  so  divided 
were  thenceforth  to  be  exclusively  liable  to  the  pay- 
ment of  so  much  of  the  yearly  rent  as  should  be 
specified  in  the  schedule,  and  such  apportioned  part 
might  be  recovered  from  the  lands  charged  there- 
with, or  from  the  owners  thereof,  in  the  same  manner 
as  the  whole  of  the  yearly  rents  were  thereby  made 
recoverable: — Held,  per  totam  Curiam,  first,  that 
this  act  did  not  empower  the  rector  to  maintain  an 
action  against  the  owners  of  inclosed  lands  in  his 
parish,  to  recover  the  amount  of  the  rentcharge 
thereby  created.  Secondly,  that  a  distress  by. the 
rector  for  a  joint  sum,  being  the  amount  of  rent- 
charge  imposed  upon  lands  acquired  before  the  act, 
plu$  the  amount  imposed  upon  other  lands  acquired 
since  the  act,  was  illegal.     Thirdly  (by  WilliamSy 


/.,  Crowder,  J.  and  Willes,  /.,  dimniimte  Codbr 
bum,  C7./.),  that,  in  the  case  of  lands  occupied  by 
different  occupiers,  but  belonging  to  the  same  owner, 
the  rentcharge  due  in  respect  of  all  might  be  levied 
upon  the  occupier  of  any  one.  Bedford  v.  the 
Warden  and  Society  of  Sutton  CMfidd  ;  and  Sii- 
vetter  v.  Bedford,  27  Law  J.  Rep.  (n.s.)  C.P.  105; 
dCom.  B.  Kep.  NJS.449. 


TOWNS  IMPROVEMENT  CLAUSES  ACT. 

Section  87.  of  the  Towns  Improvement  Clauses 
Act,  1847  (10  &  11  Vict,  c  34),  which  requires  the 
Commissioners  under  the  special  act  to  cause  "  aU 
the  du^  ashes  and  rubbish  to  be  carried  away  from 
the  houses  and  tenements  of  the  inhabitants  of  the 
town  or  district  within  the  limits  of  the  special  act," 
does  not  extend  to  dust  or  ash«s  the  exclusive  pro- 
duce of  manufactories.  Lyndon  v.  SlamdJbridgej 
26  Law  J.  Rep.  (n.b.)  Exch.  386  (  2  Hurl.  &  N.  45. 

The  word  "  theretofore,**  in  section  53.  of  10  &  11 
Vict  c.  34,  is  to  be  construed  in  its  ordinary  gram- 
matical sense,  and  refers  to  streets  which  have  at  any 
time  been  well  and  sufficiently  paved  and  flagged, 
or  otherwise  made  good  to  the  satis&ction  of  the 
Commissioners,  and  not  to  the  state  of  such  streets 
at  the  time  of  the  passing  of  the  special  act,  incor- 
porated with  the  general  act.  Therefore,  where  a 
street,  which  was  a  public  highway,  had  once  been 
put  in  good  repair,  but  which,  at  the  time  of  the 
passing  of  the  special  act,  was  out  of  repair, — Held, 
that  the  Commissioners  had  no  power,  under  section 
58.  of  the  general  act,  to  do  the  necessary  repaint 
and  charge  the  expenses  on  the  adjoining  occupierit 
The  Queen  v.  the  Great  WeOem  Bail,  Co,,  28  Law 
J.  Rep.  (v.8.)  Q.B.  247. 

The  word  **  theretofore,"  in  section  53.  of  10  &  11 
Vict.  c.  34,  is  to  be  construed  in  its  ordinary  gram- 
matical sense,  and  refers  to  streets  which  have  at 
any  time  been  well  and  sufficiently  paved  and  flagged, 
or  otherwise  made  good  to  the  satisfiiction  of  the 
Commissioners,  and  not  to  the  state  of  such  streets 
at  the  time  of  the  passing  of  the  special  act,  incor- 
porated with  the  general  act.  Therefore,  where  a 
street,  which  was  a  public  highway,  had  once  been 
put  in  good  repair,  but  which,  at  the  time  of  the 
passing  of  the  special  act,  was  out  of  repair, — Held, 
that  the  Commissioners  had  no  power,  under  section 
53.  of  the  general  act,  to  do  the  necessary  repain, 
and  chaige  the  expenses  on  the  adjoining  occupiers. 
The  Queen  v.  the  Great  Western  Bail  Co,,  28  Law 
J.  Rep.  (r.8.)  M.C.  246. 


TRADE  AND  COMMERCE. 

Rules  and  regulations  as  to  trade  and  commerce 
may  be  framed  under  19  &  20  Vict  c.  97.  s.  15.  for 
the  purposes  of  the  act 


TRESPASS. 

[See  Tenants  in  Common — Wat.] 

A  possessory  right,  sufficient  to  sustain  trespass, 
mny  be  resorted  to,  even  after  it  has  appeared  that 
the  plaintiff  has  in  fact  no  legal  title,  and  when  the 
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loevi  in  (^  is  the  sofl  of  a  itreet,  and  the  only 
actual  poMMBon  he  lets  up  is  by  his  recent  com- 
mencement of  a  building  upon  the  loew  m  ^mo,  the 
pulling  down  of  the  incomplete  walls  of  which  was 
the  trespass  complained  of,  and  which  were  pulled 
down  on  the  suggestion  that  they  constituted  a 
nuisance  to  a  highway.  Thus,  where  the  plaintifft 
in  trespass,  the  owners  of  a  street  of  houses,  ftuled  to 
shew  that  the  deed  under  which  they  claimed  con- 
veyed the  soil  of  the  street,  and  the  trespass  com- 
plained of  was  in  pulling  down  the  wall  of  a  house 
they  were  building  across  one  end  of  it,  which  bad 
been  commenced  a  short  time  before,  and  the  defen- 
dants. Highway  Commissioners,  pleaded  not  pos- 
sessed, and  justified  in  abatement  of  a  nuisance  on 
a  highway,  but  did  not  justify  under  the  owner  of 
the  soil ;  it  was  held,  that  the  plaintifb  had  a  pos- 
sessory right  sufficient  to  sustain  the  action,  and 
were  entitled  to  resort  to  it  upon  the  issue  on  not 
possessed;  and  on  such  evidence,  unrebutted,  and 
the  locus  in  quo  not  being  proved  to  be  part  of 
the  highway,  the  plaintifls  ultimately  recovered. 
Bvery  v.  Smith,  26  Law  J.  Rep.  (n.8.)  Ezch.  344. 

The  receiver  of  an  estate,  in  which  the  plaintiff 
had  an  equitable  interest,  under  a  settlement  vesting 
it  in  trustees,  let  the  defendant  into  possession  of  the 
premises  under  an  agreement  with  himself,  in  writing, 
in  which  he  described  himself  as  agreeing,  **  on 
behalf  of  the  estate,**  to  let  for  a  term  of  years.  The 
plaintiff  declining  to  sanction  any  other  than  a  yearly 
letting,  a  correspondence  ensued  between  him  and 
the  defendant,  in  which  the  latter  intimated  that,  as 
he  could  not  get  a  lease,  he  should  leave  as  soon  as 
he  could,  and  he  did  leave  before  he  had  been  six 
months  in  possession : — Held,  that  he  was  not  liable 
to  the  plaintiff,  either  in  trespass  or  use  and  occupa- 
tion; and,  amble,  that  he  was  not  liable  at  all. 
Sloper  V.  Saimden,  29  Law  J.  Bep.  (v.s.)  Excb. 
275. 
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[See  CoNTiucT  —  IvsoLyaRT  —  TwxAvtB   in 

COMMOV.] 

(A^  Whbn  maintainablb. 

(B)   CONTRBSION. 

(C)  Pbactiob. 


(A)  Whbn  maintainabul 

Mere  possession  of  goods  is  sufficient  to  maintain 
an  action  of  trover  against  a  wrong-doer,  and  the 
latter  cannot  set  up  the  jus  terlii.  An  absolute  sale 
of  ten  railway  waggons  by  C  to  the  plaintiff  was 
made  in  March  1854,  but  C  continued  in  possession 
of  the  waggons,  and  used  them  as  his  own  until  the 
end  of  the  year.  On  the  2Uth  of  December  1854  C 
committed  an  act  of  bankruptcy,  and  on  the  5th  of 
January  1856,  but  before  the  issuing  of  the  fiat  in 
bankruptcy,  he  executed  a  h(md  fide  assignment  of 
the  waggons  to  the  defendants,  they  having  no  notice 
of  the  act  of  bankruptcy.  Early  in  January  1856 
the  plaintiff  obtained  possession  of  the  waggons,  and 
used  them  as  his  own  until  March  following,  when 
they  were  taken  possession  of  and  detained  by  the 
defendants  under  the  assignment  by  C  to  them: 


—Held,  in  an  action  of  trover,  in  which  there  was  a 
plea  denying  that  the  waggons  were  the  goods  of  the 
plaintiff,  that  the  defbndants  could  not  set  up  the 
right  of  the  assignees  in  bankruptcy  to  the  waggons ; 
and  that,  as  against  the  defendants,  who  were  wrong- 
doers, the  possession  of  the  plaintiff  was  sufficient 
to  support  the  action.  Jewries  v.  ike  ChnoU  Western 
Bail.  Co,,  25  Law  J.  Rep.  (n.8.)  Q.B.  107 ;  5  E.  ft 
B.  802. 

In  March  1854,  J  agreed  with  the  plahitiff  to 
build  him  a  screw  steamer,  according  to  the  specifi- 
cations by  H,  for  16,000^,  payable  by  instalments, 
as  follows: — ^Four  sums  of  1,000/.  each  on  days 
named,  in  March,  April,  May  and  June;  3,000/.  on 
the  10th  of  August  1854,  provided  the  vessel  is 
plated  and  decks  laid  ;  8,000/.  on  the  10th  of 
October,  provided  the  vessel  is  ready  for  trial ; 
8,0001.  on  the  10th  of  January  1855,  provided  the 
vessel  is  according  to  contract  and  properly  com- 
pleted; and  3,000/.  on  the  10th  of  March  1855,  or 
by  bill  of  exchange  dated  the  10th  of  January.  The 
building  commenced  in  March  and  continued  till 
December  1854,  when  J  became  bankrupt.  At 
that  time  the  ship  was  on  the  slip  in  frame,  not 
decked,  and  about  two-thirds  plated.  The  instal- 
ments contracted  for  were  paid  to  J  by  the  plaintiff 
in  advance.  The  building  of  the  ship  was  carried 
on  under  the  superintendence  of  H,  on  behalf  of  the 
plaintiff,  who  examined  and  rejected  the  materiala 
when  necessary,  and  caused  others  to  be  substituted. 
Soon  after  the  building  began  the  plaintiff  named  the 
ship  the  Britannia,  and  she  was  thenceforth  known 
by  that  name  by  J  and  his  workmen.  In  October 
the  plaintiff's  name  was  punched  on  the  keel  by  J's 
assent,  for  the  purpose  of  securing  the  ship  to  the 

Slaintiff.  In  November  J  was  preraed  to  assign  the 
Britannia  and  her  engines  and  fittings  to  the  plain- 
tiff; but  be  declined,  on  the  ground  tliat  he  would 
thus  be  signing  himself  and  his  creditors  out  of  all  he 
possessed,  though  during  the  discussion  he  admitted 
that  she  was  the  property  of  the  plaintiff.  The 
steam-engines  were  deoigned  on  a  peculiar  plan,  and 
the  engine-room  was  adapted  to  them,  and  the  engine- 
work  was  carried  on  by  J  at  the  same  time  as  the 
vessel,  the  parts  of  the  engine  being  made  and 
marked  so  as  to  fit  together,  and  no  other 
engines  were  made  by  J  during  the  same  period. 
Iron  plates  and  angle-irons  were  made  for  the  Bri- 
tannia, and  pre-arranged  for  different  parts  of  her, 
and  marked  accordingly,  but  not  rivetted  to  her.  A 
large  quantity  of  plankings  prepared  and  intended 
for  the  vessel,  but  not  ftstened  to  her,  were  on  J>i 
wharf  at  the  date  of  the  bankruptcy: — Held,  that 
the  property  in  the  ship  passed  to  the  plaintiff  as  she 
advanced  in  her  progress  towards  completion;  that 
such  of  the  materials  on  the  wharf  as  had  been 
formed  into  shape  for  the  ship  and  had  been  fitted 
into  the  ship,  and  approved  as  suitable  for  the  ship, 
passed  with  the  ship,  though  detached  after  having 
been  fitted,  and  lying  detached  at  the  time  of  the 
bankruptcy  ;  but  that  such  of  the  materials  as  had 
not  been  so  fitted  in  and  approved  as  parts  of  the 
ship  did  not  vest  in  the  plaintiff,  although  they  had 
been  worked  up  into  shape  for  the  use  of  the  vestal 
and  were  intended  to  he  fitted  into  and  to  form  part 
of  her.  Wood  v.  Bdl  (in  error),  25  Law  J.  Rep. 
(n.8.)  Q.B.  321;  6  £.  &  B.  355:  see  S.C.  25  Law 
J.  Rep.  (N.S.)  Q.B.  148. 
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In  1858  L  ft  Co.  agreed  to  make  adfancee  to  G» 
who  coBtamplated  making  ihipmente  to  Calcutta,  to 
be  repaid  bj  remittancea,  to  be  made  either  in  bills 
of  exchange  or  produce.  C  accordingly  made  Bhip> 
mentfl  to  Calcutta  in  pursuance  of  this  agreement, 
and  in  1853  made  a  shipment  by  the  Scandia,  such 
shipments  being  consigned  to  M  &  Co.,  C^  agents^ 
When  the  Scandia  sailed,  L  &  Co.  had  advanced  to 
C  6,000^  by  accepting  bills,  all  of  which  were  paid 
by  L  &  Co. ;  but  they  made  no  further  advance  on 
that  shipment,  and  shortly  afterwards  gave  notice  to 
C  that  they  did  not  intend  to  make  any  further 
adyances.  C  thereupon  wrote  to  M  fir  Co.,  desiring 
them  to  draw  upon  him,  C,  for  1,000£.  every  mail  in 
&voor  of  L  &,  Co.,  and  to  remit  to  him  the  proceeds 
of  sales  to  meet  those  drafts.  Before  M.  &  Co.  re* 
ceived  this  letter  they  had  written  to  L  &  Co.  that 
they  should  hold  the  proceeds  per  Scandia  subject 
to  L  &  Co.,  and  inclosing  a  draft  on  C,  in  their 
favour,  for  1,2001.  They  also  wrote  toCin  Novem- 
ber 1853,  referring  to  L  &  Co.*8  request  to  have  their 
account  closed,  and  in  December  1853,  they  wrote  to 
C,  inclosing  a  letter  unsealed  to  L  &  Co.,  containing 
a  draft  for  2,0001.,  drawn  by  M  &  Co.  on  C,  in  fiivour 
of  L  &  Co.  This  draft  was  accepted  and  paid  by  C. 
Subsequently,  M  &  Co.,  in  the  same  manner,  inclosed 
to  C  a  draft  for  1,0002.  and  1,500/.,  dmwn  by  them 
on  C  in  iavour  of  L  &  Co.,  against  the  shipment  per 
Scandia.  C  received  these  drafts,  but  did  not  accept 
or  forward  them  to  L  &  Co.,  nor  were  L  &  Co.  aware 
of  their  arrival.  At  that  time  C  was  so  drcum-^ 
itanoed  that  he  had  no  anticipation  of  being  able  to 
meet  these  bills.  L  &  Co.  also  wrote  to  M  &  Co., 
claiming  to  have  the  whole  proceeds  of  the  shipment 
per  Scandia  remitted  to  them  till  their  claims  were 
covtsred;  but  no  part  of  such  proceeds  had  been  sent 
to  them.  C  afterwards  reftised  to  give  up  the  dmfts 
to  L  &  Co.,  who  thereupon  sued  him  for  their  con* 
version  :< — Held,  that  the  bills  having  been  sent  toC 
under  the  newarrangement  between  him  and  M&Co., 
made  in  September  1 853,  oo  property  in  them  passed 
to  L  &  Co.,  who  were  not  parties  to  that  arrange* 
ment,  and  who,  under  the  original  arrangement  of 
1852,  had  a  right  to  the  proceeds  of  the  shipment 
per  Scandia  to  cover  their  advances.  De  Ligirdi  v. 
PetuuU,  25  Law  J.  Bep.  (k.s.)  Q.B.  887;  6  £.  &  B. 
742. 

The  plaintiff,  by  bought  and  sold  notes,  contracted 
to  sell  to  the  defendant  oil  at  a  certein  price,  "to  be 
free  delivered  and  paid  for  in  fourteen  days  by  cash, 
less  21. 1  Os,  per  cent,  discount.**  Having  at  the  time 
oil  at  a  wharf,  he  gave  an  order  to  the  wharfinger  to 
transfer  some  of  that  to  the  defendant.  The  wharf- 
inger transferred  it  in  his  books  to  the  defendant's 
name,  and  signed  a  notice  of  the  transfer  directed  to 
the  defendant,  which  the  plaintifiPs  clerk  on  the  same 
day  took  to  the  defiendant  and  demanded  a  cheque 
in  payment.  The  defendant  refused  to  give  the 
cheque,  but  retained  the  notice  and  got  possession 
of  the  oil  against  the  will  of  the  plaintiff,  who,  as  the 
jury  fbund,  never  intended  to  part  with  the  notice  or 
the  oil,  except  on  condition  that  a  cheque  was  given: 
-—Held,  that  as  the  sale  was  of  no  specific  oil,  and 
as  the  defendant  refused  to  comply  with  the  condi- 
tion,  no  property  passed  to  him  by  the  transfer  in 
the  wharfinger's  books,  and  that  the  plaintiff  could 
maintain  trover.  8&mUe — that  by  the  contract  the 
delivery  and  payment  were  to  be  concurrent  acts 
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within  the  fburteen  days.  Qtuere— wbetiier  parol 
evidence  was  admissible  to  explain  the  bought  and 
sold  notes.  Oodit  v.  BotCf  25  Law  J.  Rep.  (h.s.) 
C.P.  61;  17  Com.  B.  Rep.  229. 

By  an  agreement  in  writing,  A  agreed  to  build  a 
ship  for  B  within  a  certain  period,  B  paying  initel- 
ments  of  the  price  from  time  to  time ;  and  it  was 
provided  that  if  A  should  fail  to  complete  the  ship 
as  stipulated,  it  should  be  lawful  for  B  to  enter  upon 
and  take  possession  of  the  ship  (which  firom  the  pay^ 
ment  of  the  fint  instalment,  was  to  be  the  property 
of  B),  and  to  cause  the  works  to  be  completed  by 
any  persons  he  should  employ,  "  using  such  ot  the 
materials  of  A  as  shall  be  applicable  to  the  purpose," 
&c.  A  failed  to  complete,  and  B  took  posacsaion  of 
the  ship;  A  committed  an  act  of  bankruptcy,  and, 
after  that,  B  proceeded  to  finish  the  ship,  using  ap- 
plioahle  materials  which  were  in  the  yard  at  the  time 
of  the  act  of  bankruptey,  but  were  not  then  incor- 
pemted  with  the  ship,  nor  had  been  specifically 
appropriated  by  A  for  the  ship.  Some  of  the  mate* 
rials  had  been  selected  by  B  before  the  bankruptey, 
and  some  were  piled  within  the  ship,  and  the  rest 
in  a  shed  adjoining,  but  none  had  been  actually  used 
before  the  bankruptey: — Held,  that  B  was  not  en- 
titled to  the  materials  under  the  agreement,  as  they 
bad  never  been  used ;  and  therefore  that  the  property 
in  them  passed  to  the  assignees  of  A.  JBahetr  v.  (Troy, 
26  Law  J.  Rep.  (n.8.)  C.P.  161;  17  Com.  B.  Rep. 
462. 

Where  a  vendee,  who.has  made  a  folse  and  frau- 
dulent misrepresentetion,  obtains  by  means  of  it 
possession  of  a  chattel  from  a  vendor,  who  intended 
to  transfer  both  the  property  and  the  possession,  the 
property  vests  in  the  vendee  until  the  vendor  has 
done  some  act  to  disafilirm  the  transaction ;  and  there* 
fore,  if  before  the  disaffirmance  the  fraudulent  vendee 
has  assigned  or  transferred  the  chattel  to  an  innocent 
transferee,  the  title  of  such  transferee  is  good  against 
the  vendor.  A,  fraudulently  representing  himself 
to  be  the  agent  of  V,  purchased,  through  the  medium 
of  a  broker,  from  B,  who  held  the  delivery  order,  a 
quantity  of  tartaric  acid,  the  property  of  the  plain- 
tifi^,  and,  for  the  alleged  purpose  of  inflecting  it, 
obtained  the  delivery  order  for  the  add  from  the 
broker.  A  then  went  to  the  plaintiffs,  and  stating 
that  he  had  purchased  on  his  own  account,  instead 
of  for  V,  obtained  a  transfer  order  into  his  own  name 
of  the  add  then  lying  on  the  Custom- House  Quay, 
and  on  the  same  day  borrowed  money  on  its  security 
fVom  the  defendant,  a  drug-broker,  who  advanced  the 
money  without  notice  of  the  fraud: — Held,  that  the 
plaintifis  could  not  mnintain  trover  against  the  defbn* 
dant  for  the  add.  Kingrford  v.  Merry ^  25  Law  J. 
Rep.  (N.8.)  Exch.  166 ;  11  Exch.  Rep.  577. 

Where  the  owner  of  goods  suffen  another  to  have 
possession  of  them,  or  of  the  documento  which  are 
the  evidence  of  property  therein,  on  a  sale  to  him, 
obtained  by  means  of  fraudulent  representation,  and 
avoidable  at  the  option  of  the  owner,  a  sale  or  pledge 
by  such  party,  before  the  owner  has  exercised  his 
option,  and  without  notice  to  the  subsequent  pur- 
chaser, is  binding ;  but  this  is  not  so  when  a  party 
has  merely  obtained  the  goods  by  means  of  fklse 
pretencesi,  without  any  contract  of  sale  to  himself;  as 
when  he  fklsely  and  fraudulently  represents  thai 
another  person  has  authorised  him  to  purchase  the 
goods.    And  in  sudi  case,  the  original  owner  can 
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recover  the  goods  from  a  party  to  whom  they  have 
been  sold  or  pledged  by  the  penon  who  firaudalently 
obtained  them,  before  any  notice  of  the  fraud,  or  any 
disaffirmance  of  the  transaction  by  tha  real  owner. 
HiggoM  t.  BwrUm,  26  Law  J.  Rep.  (n.s.)  £xcb. 
S42. 

The  plaintiff  had  contracted  with  a  fiirmer  for  all 
his  next  crop  of  oil  of  peppermint,  at  a  certain  price; 
and  the  farmer  had  made  a  quantity  of  oil  of  pepper- 
mint, and  put  it  into  plaintiff's  bottles  and  weighed 
it: — Held,  that  as  against  a  second  vendee,  to  whom 
the  fiirmer  had  subsequently  sold  it,  the  property  in 
the  oil  had  passed  to  the  plaintiff  when  bottled  and 
weighed.  Larngton  v.  ffigffim,  28  Law  J.  Rep.  (h  .8.) 
Ezch.  252 ;  4  Hurl.  &  N.  402. 

The  plaintiff  agreed  to  enter  into  partnership  with 
W,  who  owed  money  to  the  defendant.  The  plain- 
tiff, with  the  sanction  and  authority  of  W,  wrote  to 
the  defendant,  inclosing  the  halves  of  two  bank  notes, 
and  asking  for  a  statement  of  the  full  amount  due 
from  W.  The  defendant  wrote,  acknowledging  the 
receipt  of  the  half-notes,  and  stating  that,  on  receipt 
of  the  second  halves,  he  would  send  a  stamped  ac- 
knowledgment The  agreement  for  the  partnership 
between  the  plaintiff  and  W  went  off,  and  the  plain- 
tiff required  the  defendant  to  return  the  half-notes. 
On  his  refusal  to  do  so,  he  brought  an  action  for  their 
recovery: — Held,  that  he  was  entitled  to  recover. 
Smith  V.  Mundy,  29  Law  J.  Rep.  (n.s.)  Q.B.  172. 

(B)  CONTBBfllOir. 

[See  BiLU  or  Exohahgr  aitd  Pbomissoet  Notks, 

(E)  (a).] 

A  servant  or  agent  who  has  received  goods  from 
his  master  or  principal,  may,  on  a  demand  made  by 
the  true  owner  of  the  goods,  give  a  qualified  refusal 
to  deliver  them  up,  without  being  liable  to  an  action 
of  trover ;  but  where  a  bailee  sets  up  or  relies  upon 
the  title  of  his  bailor,  in  answer  to  such  demand,  his 
refusal  is  evidence  of  a  conversion  by  him.  Lee  v. 
Bobinton,  25  Law  J.  Rep.  (ir.8.)  C.P.  249 ;  nom.  Lee 
▼.  Bayee^  18  Com.  B.  Rep.  599. 

A  lost  a  horse  and  found  it  at  R>  stable,  and  R 
refused  to  deliver  it  up,  and  said  it  belonged  to  B, 
and  then  both  B  and  R  refused ;  afterwards  B  said 
he  bought  it  at  X's,  (not  being  market  overt),  which 
turned  out  to  be  true.  A  then  offered  R  and  B, 
separately,  an  indemnity,  if  they  would  deliver  the 
horse  up ;  but  R  refused  to  let  it  go,  and  B  said  he 
left  the  matter  entirely  to  R: — Held,  in  an  action  of 
trover  against  B  and  R,  that  there  was  sufficient  evi- 
dence of  conversion  by  R.     Ibid. 

A  demand  and  refusal  may  be  sufficient  evidence 
of  a  conversion,  if  the  refusal  is  under  a  claim  of 
right,  even  although  it  is  retracted  or  not  persisted 
in ;  if,  in  point  of  fact,  the  defendant,  having  the 
power  to  do  so,  does  not  in  a  reasonable  time  give 
up,  or  enable  the  plaintiff  to  obtain  and  take  away 
the  goods.  Btvrroughee  v.  Bayne^  29  Law  J.  Rep. 
(n.s.)  Ezch.  185;  5  HurL  &  M.  296. 

The  plaintiffs  sent  to  one  F  a  billiard-table,  on  a 
written  hiring  for  a  certain  time,  with  an  option  of 
purchase,  on  condition  of  due  payment  of  the  hire 
up  to  that  time:  the  amount  paid  for  hire  to  be,  in 
that  case,  deducted  from  the  price.  The  table  was 
retained  on  hire  until  after  that  time  had  elapsed, 
and  then  F  indorsed  on  the  written  hiring  an  acknow- 


ledgment that  so  much  remained  due  "fbr  the  por- 
chase-money,"  which  was  to  be  paid  at  so  much  per 
month.  Before  this,  however,  F  bad  assigned  the 
table  along  with  his  own  goods  to  the  defendant  by 
a  bill  of  sale  duly  registered,  and  for  an  advance  of 
money  Umd  fide  made  by  the  defendant,  for  non- 
payment of  which,  according  to  the  terms  of  the  bill 
of  sale,  he  ultimately  took  possession.  The  plaintifls 
tol4  him  the  table  was  theirs,  and  he  desired  to  ascer- 
tain whose  it  was.  The  plaintiffs  then  served  the 
defendant  with  a  written  notice  to  deb'ver  up  the 
table ;  but  on  looking  at  the  indorsement  on  the  back 
of  the  contract,  he  observed  that  it  appeared  to  have 
been  a  sale,  and  desired  until  the  next  day  to  con- 
sider the  matter.  The  next  day  the  plaintiffs  sent 
a  cart  for  the  table,  and  in  the  mean  time  the  defen- 
dant, as  he  said,  had  desired  it  to  be  given  up ;  but 
being  absent  when  the  plaintiffii*  men  came,  and  the 
room  being  locked  (it  did  not  appear  by  whom  or  by 
whose  order),  the  table  was  not  obtained ;  and  though 
several  days  elapsed  before  action,  it  was  not  deli- 
vered to  the  plaintiffs,  and  in  the  end  it  was  dis- 
trained for  rent: — Held,  that  there  was  evidence  of 
a  conversion,  and  (dubita'nieBr€imvf€U,B.)\haX,^h» 
verdict  for  the  plaintiffs  must  be  supported.  Ibid. 

(C)  pRAcncs. 

In  actions  for  the  conversion  of  goods,  the  verdict 
may,  on  the  general  issue,  and  a  plea  of  not  poesessed, 
be  entered  distributively ;  and  when  a  verdict  has 
been  taken  for  the  plaintiff,  subject  to  a  point  re- 
served, on  which  the  defendant  has  leave  to  move  to 
enter  the  verdict  or  to  reduce  the  amount  of  damages^ 
and  the  Court,  on  the  hearing  of  the  rule,  determine 
in  fiivour  of  the  plaintiff,  except  as  to  a  portion  of 
the  chattels  claimed,  distinguishable,  whether  as  fix- 
tures or  otherwise,  this  is  equivalent  to  a  direction 
that  the  verdict  should  be  entered  for  the  defendant 
for  such  portion,  and  not  merely  that  the  damages 
shall  be  reduced  by  the  value  of  such  goods ;  and  the 
costs  will  follow  such  entry  of  the  verdict,  as  on  a 
distributive  issue.  Fretihjuy  v.  WelU^  26  Law  J. 
Rep.  (n.B  )  Exch.  228. 

If  a  question  arises  as  to  the  meaning  and  intentioa 
of  the  Court,  the  application  should  be  made  to  the 
Court  to  explain  its  direction;  but  if  the  question  is 
as  to  the  actual  facts  whether  the  goods  are  distin- 
guishable or  not,  or  whether  there  was  any  separate 
parcel  of  goods,  the  reference  should  be  to  the  Judge 
who  tried  the  cause,  as  the  question  can  only  be 
settled  by  a  reference  to  the  facts  stated  in  his  notes, 
and  it  will  be  for  him  to  arrange  the  entry  of  the 
verdict  in  conformity  with  the  direction  of  the  Court. 
Ibid. 


TRUCK  ACT. 

Butty  colliers  engaged  to  get  coal  and  ironstone 
from  a  mine  at  so  much  per  yard  or  ton,  who  are 
bound  to  work  personally  in  the  mine,  and  who  do 
so  work,  are  artificers  within  the  meaning  of  the 
Truck  Act,  1  &  2  Will.  4.  c.  87,  although  they  em- 
ploy  other  workmen  under  them.  Per  Erie,  /.— 
persons  who  engage  to  work  by  the  piece  may  be 
artificers  within  the  act,  though  they  do  not  contract 
to  work  personally,  if  their  contract  and  position  in 
life  are  consistent  with  the  supposition  of  their  doing 
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the  work  in  penon,  and  thej  in  fSeict  Rariat  in  per- 
forming it  themselvee.  B&vien  r.  Lovehm,  25  Law 
J.  Rep.  (M.S.)  Q^B.  371;  6  E.  &  B.  584. 

An  artificer,  to  whom  wages  were  due,  wa«  paid 
by  his  master,  by  means  of  a  note  for  the  payment 
in  good«,  the  master  knowing  that  the  payment  would 
be  made  in  goods,  and  not  in  the  current  coin  of  the 
realm.  The  agent  of  the  master  delivered  goods  in 
obedience  to  the  note,  and  the  master  was  convicted 
before  Justices  of  an  offence  under  the  Truck  Act, 
although  the  place  where  the  goods  were  delivered 
was  not  within  the  jurisdiction  of  the  Justices: — 
Held,  that  the  conviction  was  right,  as  under  the 
circumstances  the  offence  was  complete  when  the 
note  was  given.  Athergmith  v.  Drury^  28  Law  J. 
Rep.  (n.s.)  M.C.  5:  nom.  AthemniA  v.  Drurpf  I 
E.  &  £.  46. 

The  plaintiff,  who  was  a  labouring  man,  entered 
into  a  written  contract  with  the  ddTendant,  a  con> 
tractor  for  making  a  line  of  railway,  by  which  he 
engaged  to  make  aa  many  bricks  as  the  defendant 
required  him  to  make;  to  take  the  clay  in  its  present 
state,  and  to  find  all  labour  required  in  turning  the 
elay  and  mixing  it  with  ashes,  &c.;  to  mould,  set, 
and  bum  the  bricks,  and  to  stack  them  when  burnt, 
finding  all  labour  for  drying  the  bricks;  the  defen- 
dant to  find  all  materials,  but  all  labour  of  every 
description  to  be  found  by  the  plaintiff,  for  the  sum 
of  \0s.  6d.  per  thousand  for  the  bricks  when  finished ; 
the  plaintiff  to  proceed  with  the  work  as  fast  as 
possible,  and  as  directed  by  the  defendant,  and  to 
his  satisfaction.  The  plaintiff",  in  fiict,  did  part  of 
the  work  himself  under  this  contract: — Held,  by 
Lord  Campbell,  O.J.,  CoUridge,  J.  and  Wight- 
matt,  /.,  on  the  authority  of  Riley  v.  Warden  and 
Skarma/n  v.  Sanders^  that  the  case  did  not  fall 
within  the  Truck  Act  (I  &  2  Will.  4.  c.  37),  as  the 
plaintiff  was  not  bound  by  the  terms  of  the  contract 
to  do  the  work  personally.  Per  Erie,  /.,  that  it  is 
not  necessary  to  bring  a  case  within  the  act  that  there 
should  be  in  the  contract  of  hiring  a  stipulation  for 
personal  labour;  and  that  a  contract  to  do  work  by 
the  piece  is  within  the  act,  although  the  party  con- 
tracting may  have  the  option  of  doing  the  work  by 
himself  or  by  others,  but  that  the  performance  of  su^h 
a  contract  is  not  within  the  act,  unless  the  party  has 
actually  himself  done  the  work  in  respect  of  which 
the  wages  are  claimed.  That  the  present  contract 
was  within  the  act  in  respect  both  of  its  subject-matter 
and  the  condition  of  the  plaintiff,  and  that  it  being 
consistent  with  it  that  the  plaintiff  should  work  per- 
sonnlly,  and  he  having  actually  done  substantial 
work,  the  act  applied  to  render  payment  of  his  wages 
otherwise  than  in  current  coin  illegal.  Ingram  v. 
Barnes,  26  Law  J.  Rep.  (v.s.)  Q.B.  82;  7  £.  &  B. 
115:  affirmed  by  the  Exchequer  Chamber,  26  Law 
J.  Rep.  (n.s.)  Q.a  319;  7  E.  &  B.  132. 

Assuming  he  had  been  bound  to  give  bis  personal 
labour, — Qucare^  whether  the  ciise  would  have  been 
within  the  act,  as  the  contract  contemplated  his  em* 
ploying  others  under  him,  and  the  payment  was  by 
a  gross  sum,  which  could  not  strictly  be  termed 
wages;  and,  temhUn  that  the  act  applies  only  to 
cases  where  the  labourer  is  paid  for  his  labour  by 
wages.    Ibid.  26  Law  J.  Rep.  (n.b.)  Q.B.  819. 


TRUST  AND  TRUSTEE. 

[The  Punishment  of  Frauds  committed  by  Trus- 
tees, Bankers,  and  other  Persons  intrusted  with 
Property,  provided  for  by  20  &  21  Vict  c  54.] 

(A)  Tbust. 

(a)  ContUttdion, 

(b)  Oonstrueticn. 
{c)  Breach, 

(B)  TRtTBTBK. 

(a)  Appointment. 

(  5 )  Removal  and  Change. 

{e)  Liability  and  DiecMlity. 

{d)  Powers,  Bights  oncl  Duties. 

{e)  Investment  by, 

{f\  Disclaimer. 

Ig)  Beleaseqf. 

(h)  Notice  to. 

(C)  Trustrbs*  RRLiir  Acrs. 

(a)  Practice, 

(b)  Coets, 

(D)  Crbtvi  QiTB  Trust. 

(E)  Trustrk  and  Mortqaoei  Aots. 
(a)  Construction  of. 

(6)  Case  under  22  A  2S  Viet,  e,  35. 

(c)  Practice  under. 


(A)  Trust. 
(a)  ConatUwtion, 

E  B  (bdng  laigely  indebted  to  M  B)  efi^cted  a 
policy  on  his  own  life,  in  the  name  of  B  B  and  M  B, 
as  trustees  for  three  daughters.  No  other  declara- 
tion of  trust  was  ever  executed.  One  of  the  daaghters 
died  in  his  lifetime.  On  the  death  of  E  B  (still  in- 
debted largely  to  M  B)  the  policy  money  was  paid 
to  M  B,  who  gave  a  receipt  in  his  own  and  co- 
trustees* names,  and  invested  it  in  the  purchase  of 
debentures  of  a  bank,  which  he  placed  in  a  separate 
cover,  marked  with  the  names  of  E  B'k  surriving 
daughters.  Both  in  the  books  of  the  bank  and  of 
M  B  the  names  of  the  daughters  were  mentioned  as 
owners  of  the  debentures.  Interest  was  regularly 
paid  by  the  bank  to  M  B,  and  by  M  B  to  the  ladies, 
until  the  bank  stopped  payment  and  was  ordered  to 
be  wound  up,  and  then  the  debentures  remained  in 
his  custody.  Three  years  after,  M  B  became  bank- 
rupt, a  short  time  before  which  he  handed  the 
debentures  to  an  agent  for  the  ladies: — Held  (affirm- 
ing a  decision  of  one  of  the  Vice  Chancellors,  who 
had  refused  to  disturb  an  order  of  the  Master  allow- 
ing the  ladies'  claim  against  the  bank  as  a  debt),  that 
there  was  a  valid  trust  of  the  policy  money,  un- 
affected by  the  fact  that  E  B  was  indebted  to  M  B; 
that  M  B  was  a  trustee  fbr  the  ladies  of  the  policy 
money,  and  not  a  debtor  to  them  for  that  amount. 
The  Lords  Justices  refiised  to  impound  the  money, 
though  the  order  was  made  subject  to  the  right  of 
the  assignee  of  M  B  to  proceed  at  law.  Ex  parte 
Marion  and  Mary  Boyd,  in  re  the  Royal  Bank  of 
Australia^  26  Law  J.  Rep.  (n.s.)  Chanc.  737;  1  De 
Gex  &  J.  228. 

In  consideration  of  money  lent,  real  estates  were 
conveyed  to  the  lender,  his  heirs  and  assigns,  upon 
trust,  in  case  the  principal  money  and  interest  should 
be  repaid  by  a  given  day,  for  the  borrower,  his  heirs 
or  assigns;  but,  in  case  deJhult  should  be  made,  then 
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upon  trust  fyt  nle;  and  the  tracts  of  the  purchase- 
money  were  declared  to  be  for  payment  of  the  prin- 
cipal money,  interest  and  costs,  and  subject  thereto 
for  the  borrower,  **  his  executors,  administrators  or 
assigns.**  Default  having  been  made, — Held,  that  the 
trust  of  the  surplus  being  for  the  borrower,  **  his 
executors,  administrators  or  assigns,**  and  not  for 
him,  **  his  heirs  or  assigns,*'  the  deed  operated  to  con- 
vert the  property  as  between  his  real  and  personal 
representatives.  It  was  therefore  more  than  **  merely 
a  security  for  money*^ — more,  that  is,  than  a  "  mort- 
gage **  as  defined  by  the  2nd  section  of  the  Trustee 
Act,  1850  (13  &  14  Vict  c.  60);  it  was  a  deed  of 
"  trust"  within  the  meaning  of  the  15th  section  of 
the  act,  and  the  lender  having  died  intestate,  and  it 
being  impossible  to  find  his  heir,  the  Court  had 
power  to  make  a  vesting  order  under  that  section. 
/•  re  Undervood,  3  Kay  &  J.  745. 

A  V,  a  merchant  in  China,  directed  his  corre- 
spondents in  London  to  transfer  1,000^  from  his  tea 
account,  and  employ  it  in  exchange  transactions  for 
the  benefit  of  his  children.  In  subsequent  letters 
he  wrote  to  the  same  eorrespondenti^  '*  that  he  had 
declined  giving  any  opinion  as  to  the  reinvestment 
of  the  fund,  as  he  considered  he  had  no  further  con- 
trol over  it  as  it  belonged  to  his  children;  that  he 
had  appropriated  it  to  them,  and  his  correspondents 
were  to  consider  it  as  theirs.**  The  correspondents 
accordingly  opened  a  separate  account,  headed  ''AY, 
Esq.,  exchange  account  on  account  of  children," 
previously  informing  him  of  their  intention  so  to  do: 
■*-Held,  Uiat  by  the  first  letter  a  trust  was  well  oreated 
in  fiivour  of  the  children,  although  the  fund  was  still 
so  far  in  the  control  of  A  V  as  to  be  liable  to  his 
drawing;  and  notwithstanding  AY,  in  one  of  the 
letters,  had  desired  his  correspondents  to  consider  it 
as  ''subject  to  the  order  of  his  executors**  in  the 
event  of  his  death.  Vatidmbirg  v.  P€Umer,  4  Kay 
&  J.  204. 

The  authorities  on  this  subject  examined,  and 
Cfaakdl  v.  Ooakdl,  2  You.  &  J.  502,  explained. 

(5)  ConttrwHon, 

A  sum  of  2,000/.  stock  was  transferred  to  tnifteea 
by  J  li,  who,  in  a  sealed  letter  found  after  his  death, 
said,  **  the  interest  after  my  decease  to  be  applied  to 
the  maintenance  of  C  H  and  a  daughter  I  have  by 
her."  He  then  requested  the  trustees  to  accept  the 
trust,  and  said,  **  after  my  decease  I  wish  the  interest 
to  be  applied  to  their  maintenance  during  their  joint 
Uves^  and  at  the  decease  of  her  mother,  if  the  child 
survives  and  lives  till  she  has  attained  twenty-one, 
then  the  principal  sum  I  bequeath  to  her;  but  in  the 
event  of  both  their  deaths  before  the  child  shall  have 
attained  twenty^ne,  then  the  principal  sum  to  revert 
to  my  surviving  brothers  and  sisters  or  their  heirs,  to 
be  equally  divided  amon^  them."  The  ehild  at- 
tained twenty^'One,  and  died  in  the  lifetime  of  her 
mother: — Held,  that  the  mother  and  daughter  took 
a  joint  interest  for  life  in  the  ftmd ;  that  the  prin- 
cipal was  vested  in  the  ehild,  subject  to  be  divested 
by  her  dying  under  twenty ^nei  Moor  v.  AliboU, 
26  Law  J.  Rep.  (n.s.)  CHianc.  787. 

Trust  monies  settled  on  such  trusts  as  the  plaintiff 
should  by  deed  or  will  appoint,  ordered  to  be  paid 
to  the  plaintiff.     Wattt  v.  Campbell,  2  Giff,  112. 

Undier  a  will,  a  trustee  held  an  aggregate  fund  in 
txust  as  to  on»-thiid  each  fer  A»  B  and  C  respectively 


ibr  Uf%  with  renainder  to  theu  Nspeotifo  ciultea. 
Hsti  wHhout  any  authority  under  the  will,  tiaaafened 
one-third  of  the  flind  to  the  trustees  of  the  respective 
settlements  of  A,  B  and  C.  The  share  of  B  having 
been  dissipated  by  her  trustees,  held,  that  B\  cfail* 
dren  were  entitled  to  participate  in  A*s  third,  whidi 
was  still  remaining  in  her  trustees'  handu  Bromm 
V.  BtiUer,  24  Beav.  159. 

Under  a  trust,  during  twenty-one  years,  to  aecomii- 
late  until  the  same  **  diould  amount  to  the  aggregate 
sum  or  value  of  25,000L,"  and  then  invest  it  in  lMd,t 
the  value  of  part  of  the  property  being  variable,  it 
was  held,  that  the  trust  for  accumulation  ceaaed 
on  the  day  the  funds,  if  realised,  would  produea 
25,0001.    ffutkimm  t.  Ufavn,  26  Beav.  157. 

Trustees,  who  had  a  power  to  sell  and  moitgags^ 
and  manage  and  receive  the  rents  of  an  estate,  were 
directed  to  pay  a  life  annuity  out  of  the  rents  or  any 
other  monies  held  by  them  upon  the  trusts: — Hel^ 
that  **  other  monies"  referred  to  those  eJMidem 
gcnerit,  and  that  the  annuity  was  payable  out  of 
income  only,  and  not  out  of  oapitaL  CUjford  t, 
ArwMkUt  27  Beav.  209. 

Under  a  trust  by  sale  or  mortgage  of  real  estate 
to  pay,  first,  personal  debts;  a«d,  seoondly,  the 
mortgages  on  &e  estate,  with  a  direction  to  pay  aa 
annuity  to  A  until  the  mortgages  were  paid  off  t-^ 
Held,  that  the  annuity  was  payable  until  botii  the 
penonal  debts  and  mortgages  had  been  satisfied.* 
Ibid. 

A  testatrix  devised  her  real  and  penonal  estate  to 
trustees,  and  directed  her  advowson  of  F  to  be  sold 
by  them  immediately  after  the  decease  of  H,  the 
incumbent : — Held,  that  although  on  H*S  death  the 
living  must  be  filled  before  there  could  be  a  sale^ 
still  that  the  Court  had  authority  to  direct  the  sale 
of  the  next  presentation  in  the  l&time  of  H  for  the 
benefit  of  the  residuary  legateesb  Brut9»  v.  Skirrom 
(No.  2),  27  Beav.  590. 

(c)  BretuA, 

Two  trustees  of  a  maniage  settlement  sold  eiit 
1,818/.  consols,  which  produced  1,1 15Z.,  and  this 
sum  was  lent  to  the  husband  upon  a  moriff^  of  his 
life  estate  m  certain  property,  his  bond  for  the  i<e> 
payment  of  the  money,  and  an  assignment  of  a  poUcj 
of  assurance  upon  his  life.  One  trustee  died;  and 
the  1,1152.  having  been  paid  to  the  survivor,  was 
again  lent  by  him  to  the  husband  without  suflieieni 
security.  The  husband  and  the  surviving  trustee 
became  insolvent;  and  upon  a  bill  filed  by  the 
children  of  the  marriage^  it  was  held,  that  the  estate 
of  the  deceased  trustee  was  liaUe  to  make  good  the 
original  sum  lent  to  the  husband.  Lamder  v.  ITsi- 
ton,  25  I«w  J.  Rep.  (n.8.)  Chanc.  285;  3  Diew« 
389. 

A  reversionary  ftmd  was  assigned  lo  trustees  upom 
the  trusts  of  a  settlement  for  a  wife,  hudiand,  and 
children.  One  of  the  trustees  died,  and  a  soUeitoe 
was  appointed  in  his  place.  The  ftmd  fell  into  poe- 
session,  and  was  paid  to  the  trustees,  who  hotin 
joined  in  a  leoeipt.  The  solicitor-trustee  did  not 
invest  the  money  according  to  the  trusts  of  the 
settlement^  but  lent  it  upon  security,  whioh  was 
insufiioieat,  and  the  fUnd  was  lost.  The  solicitaer 
trustee  was  discharged,  under  the  Act  for  the  Relief 
of  Insolvent  Debtors,  and  in  his  schedule  the  amount 
of  the  trust  fund  was  inserted.     The  eetim  ^  tnu$ 
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fur  life  from  time  to  time  reeeWed  nuill  inteiwt  for 
the  loci  money  from  the  8olicitor-triutee,both  before 
end  after  the  insolyency.  She  filed  a  bill  againfll 
both  the  truiteea,  and  the  Matter  of  the  Rolls  made 
a  deeree  againtt  the  solvent  trustee  to  replace  the 
ftind: — Held,  upon  appeal,  that  the  decree  was 
correct,  for  that  the  discbarge  under  the  insolTency 
was  a  complete  discharge  from  the  debt,  though  the 
co-trustee  had  liberty  to  go  in  under  the  insolvency 
and  prove  against  the  estate  of  the  solicitor-trustee. 
The  Court  ex  mero  eiolw  ordered  the  solicitor-trustee 
to  shew  cause  why  he  should  not  be  struck  off  the 
roll.  Thompton  t.  Finch,  35  Law  J.  Rep.  (n.s.) 
Chanc  681;  22  Beav.  816. 

Where  a  tenant  for  life  gave  his  consent  (as 
required  by  the  terms  of  a  settlement)  to  the  invest- 
ment by  trustees  of  certain  trust  fonds  upon  a 
particular  mortgage,  it  was  held,  that  he  could  net 
afterwande,  on  the  security  turning  out  inadequate, 
complain  that  it  was  an  improper  investment ;  but^ 
the  loss  being  chiefly  attributable  to  the  subsequent 
mismanagement  and  negligence  of  the  trustees,  that 
he  might  recover  against  the  trustees  the  lo«  of 
interest  incurred  thereby,  and  that  his  original  con« 
sent  to  the  improper  investment  gave  them  no 
counter  daim  against  the  ftinds  in  court  representing 
his  life  interest,  in  respect  of  the  costs,  &c.  incurred 
by  them  in  various  suits  and  proceedings  instituted 
on  account  of  the  trust  funds.  LoMaH  v.  RaUy 
and  ReiUff  v.  LoMart,  26  Law  J.  Rep.  (n.s.)  Chanc. 
697. 

In  the  above  case  the  consent  of  the  tertant  for 
life  was  obtained  from  him  by  the  acting  trustee, 
when  he  was  just  of  age,  in  pecuniary  difficulties, 
and  without  a  proper  knowledge  of  the  facts;  yet,  the 
deed  which  sigBi6ed  such  consent  never  having  been 
set  aside,  it  was  held  that  the  Court  was  bound  to 
treat  it  as  a  binding  consent    Ibid. 

Where  there  were  two  trustees,  one  of  whom  was 
a  solicitor,  and  intrusted  by  the  other  with  the 
management  of  the  trust  estate,  to  which,  by  his 
negligence^  loss  accrued,  as  between  the  two  trustees^ 
the  solicitor- trustee  was  held  bound  to  reimburse  his 
co-trustee  all  the  costs,  charges  and  expenses  pro- 
perly incurred  by  the  latter  in  suits  and  other  pro- 
ceedings rendered  necessary  by  such  negligence  of 
the  former.     Ibid. 

In  a  suit  to  restore  trust  property  instituted  by  the 
representatives  of  a  trustee  agaitwt  his  co-trustee, 
both  of  whom  had,  with  the  coneuirence  of  some  of 
the  eethtig  que  tnui,  oommitted  breaches  of  trust, 
such  cettuu  que  tmtt  were  held  to  be  necessary  par- 
ties. Jette  V.  BemuU,  26  Law  J.  Rep.  (M.S.)  Chanc. 
€3;  6  De  Gex,  M.  &  G.  609. 

A  and  fi  were  trustees  of  a  settlement,  and  a 
breach  of  trust  was  committed,  B  being  the  guilty 
party.  The  trust  fund  was  ultimately  restored,  and 
A*s  costs  were  ilirected  to  be  -paid  out  of  B's  estate : 
— Held,  that  these  costs  were  not  a  specialty  debt  as 
against  B'ii  estate.  Lockhart  v.  Jleilly  and  MeiUy  v. 
LoMart,  27  Law  J.  Rep.  (ir.s.)  Chanc.  54;  1  De 
Gex  &  J.  464;  25  Law  J.  Rep.  (N.a.)  Chanc  697. 

A  paid  a  sum  on  aooount  of  his  costs,  after  the 
passing  of  the  19  &  20  Vict.  c.  97,  and  it  was  held 
that  the  sum  was  paid  in  the  character  of  airety, 
and  therefore  that,  under  the  5th  section  of  that  act, 
be  was  entitled  to  claim  aa  a  specialty  creditor  on 
aocoHBtofil.    Ibid. 


A  testator  gave  funds  to  trustees,  to  pay  the  moome 
to  his  wifis,  or  otherwise,  for  the  maintenance  of  his 
seven  children  till  the  youngest  should  attain  twenty- 
five,  if  a  son,  and  if  a  daughter,  till  that  age  or  mar- 
riage, and  when  the  youngest  should  attain  twenty- 
five,  to  divide  the  same  equally  amongst  the  children, 
the  share  of  the  daughters  to  be  for  their  separate 
use.  The  trustees  four  years  after  the  testator*li 
death  sold  out  the  trust  funds  and  invested  the  pro- 
ceeds in  railway  shares  (which  resulted  in  greet  loss). 
The  youngest  child  attained  twenty-five.  Upon  a 
bill  by  a  married  daughter  of  the  testator  claiming 
her  original  share  of  the  trust  funds, — Held,  that 
she,  though  aware  of  the  sale  of  the  trust  fund% 
either  immediately  before  or  shortly  after  the  pur^ 
chase  of  the  railway  shares,  had  not  sanctioned  the 
breadi  of  trust ;  that  she  was  bound  to  assume  that 
the  discretion  vested  in  the  trustees  was  properly 
exercised,  and,  though  she  did  not  complain  for  some 
years  afterwards,  that  she  wss  entitled  to  have  her 
share  of  the  stock  replaced,  allowing  for  the  sums 
paid  fbr  maintenance  beyond  those  which  would 
have  arisen  from  the  dividends  of  the  trust  stock. 
Daviee  v.  Hodgeon,  27  Law  J.  Rep.  (n.s.)  Chana 
449;  25  Beav.  177. 

The  bill  alleged  a  breach  of  trust  by  a  deceased 
tenant  for  life  under  a  settlement,  in  the  application 
to  the  liquidation  of  a  charge  on  the  settled  estatsa 
of  the  proceeds  of  part  of  such  settled  estates,  while 
there  was  in  his  hands,  as  personal  representative  of 
the  settlor,  personal  estate  of  such  settlor  primarily 
applicahle  to  the  liquidation  of  the  charge.  The 
answer  of  the  personal  representative  of  the  deceased 
tenant  for  life  asserted  the  trust  to  have  been  duly 
and  regularly  performed  by  such  tenant  for  life,  and 
as  evidence  thereof  set  forth  references  to  the  ac- 
counts rendered  of  the  settlor's  personal  estate  by 
his  representative,  the  deceased  tenant  for  life,  to 
the  Stamp  Office.  The  plaintifis  did  not  amend 
their  bill  to  meet  the  primd  faeie  case  thus  set  up 
by  the  defendant: — Held,  the  alleged  breach  of 
trust  having  taken  place  (if  at  all)  at  least  thirty 
years  back,  that  the  plaintifEB  were  not,  under  the 
circumstances,  entitled  to  an  account  of  the  settlor*li 
poTsonal  estate.  Morris  v.  Morrie,  28  Law  J.  Rep. 
(N.s.)  Chanc.  829;  3  De  Gex  &  J.  823. 

Mrs.  E.  Linzee,  by  her  will,  gave  stock  to  her 
three  daughters  for  life,  with  remainder  to  their 
children  respectively.  W  A  H  was  one  of  the 
trustees.  He  ultimately  became  possessed  of  the 
whole  fund,  and  sold  out  part  and  applied  the  same 
to  his  own  purposes.  G  E  V,  by  his  will,  gave 
8,0002.  consols  to  Mrs.  Thorndike  for  her  life,  with 
remainder  to  her  children.  W  A  H  was  one  of  the 
trustees.  He  ultimately  became  possessed  of  this 
ftmd,  and  sold  it  out  sjkd  applied  the  proceeds  to 
his  own  use.  Mrs.  Thorndike  filed  a  bill  against 
him  (Thorndike  v.  ButU),  and  an  order  was  made 
that  he  should  transfer  into  court  the  amount  sold 
out,  and  he  accordingly  transferred  into  court 
3,2532.  consols  (which  in  feet  was  part  of  the  trust 
estate  of  Mrs.  Linzee).  The  dividends  were  paid 
for  many  years  to  Mrs.  Thorndike.  W  A  H  became 
insolvent,  and  the  parties  beneficially  interested 
under  the  will  of  Mrs.  Linxee  filed  a  hill  (Browne  v. 
BuUer),  and  soon  afterwards  presented  a  petition  in 
both  suiti^  praying  that  the  3,2582.  which  originally 
belonged  to  the  trust  estate  of  Mrs.  Linzee,  but 


622 


TRUST  AND  TRUSTEE?  (A)  Tewt. 


which  had  been  transferred  to  the  name  of  the 
Accountant  General  in  the  luit  of  Thorndike  ▼. 
Hwmt,  might  be  transferred  to  Uie  suit  of  Browne 
V.  BvJUer^  and  that  the  dividends  which  had  been 
paid  to  Mrs. Thorndike  might  be  repaid;  and  the 
Master  of  the  Rolls  ordered  accordingly,  on  the 
ground  that  the  8,253^.  was  part  of  Mrs.  Linzee*s 
trust  estate.  The  plaintiff  in  the  first  suit,  Mrs. 
Thorndike,  appealed  to  the  Lords  Justices,  who 
held,  reversing  that  decision,  that  the  legal  estate  in 
the  fund  had  by  transfer  become  vested  in  the 
Accountant  General  for  the  purposes  of  the  suit  of 
Thorndike  v.  HwU;  that  Mrs.  Thorndike  was  a 
purchaser  for  valuable  consideration  without  notice 
of  the  fraud,  and  was  entitled  to  hold  the  fund 
against  the  parties  interested  under  Mrs.  Linseed 
will.  Thorndike  v.  ffwU  and  Browne  v.  Butter,  28 
Law  J.  Rep.  (n.s.)  Chanc.  417;  3  De  Gex  &  J.  568. 

Strictly,  a  bill  ought  to  have  been  filed,  though  the 
merits  were  so  plain  that  their  Lordships  felt  them- 
selves enabled  to  decide  upon  petition.    Ibid. 

W  A  H,  who  was  a  solicitor  of  the  Court,  was 
ordered  to  shew  cause  why  he  should  not  be  struck 
off  the  roll,  and  was  struck  off.     Ibid. 

A  testator  devised  a  public-house  to  A  and  B,  as 
trustees,  upon  trust,  as  soon  as  convenient  after  his 
death,  to  sell  the  same,  invest  the  proceeds,  and  pay 
the  income  to  C  for  life,  and  divide  the  capital,  aher 
the  death  of  G,  as  therein  mentioned .  The  teistator  died 
in  1 834.  In  1 836  the  property  was  advertised  for  sale, 
and,  soon  after,  an  offer  was  made  of  900/.  for  it.  The 
trustees  having  been  advised  that  the  property  was 
worth  1,000/.  did  not  accept  of  this  offer.  Shortly 
afterwards  the  property  became  depreciated  in  value 
from  the  scheme  of  a  railwav.  A  died  in  1842.  C, 
the  tenant  for  life,  died  in  1842.  B  died  in  1856. 
The  property  was  unsold.  In  a  suit  instituted  in 
1856  for  the  administration  of  the  testator's  estate, 
— Held,  that  the  property  must  be  sold,  and  that  the 
estates  of  A  and  B  should  be  held  liable  for  the 
difference  between  the  purchase-money  and  the  rents 
from  184?,  and  900/.  and  interest  at  4/.  per  cent, 
from  1842.  Fry  v.  Fry,  28  Law  J.  Rep.  (n.s.) 
Chanc.  591;  27  Beav.  144. 

By  a  will,  dated  in  1761,  a  trust  was  created  in 
favour  of  a  certain  class  of  the  testator*8  relations, 
nearly  all  of  whom  were  paid  their  proportions.  The 
surviving  executor  and  trustee  of  the  testator  had  the 
remainder  of  the  funds  standing  in  his  name  at  his 
death,  and  by  his  will  he  recognized  the  existence  of 
the  trust  and  directed  that  it  should  devolve  upon 
his  nephew.  Administration  de  bonis  non  was  granted 
in  1822  to  the  surviving  executor's  estate,  and  sub- 
sequently to  another  person  in  1826,  when  the  re- 
maining trust  fund  was  mixed  up  with  such  adminis- 
trator's personal  estate  and  applied  in  the  purchase 
of  real  estate.  A  bill  was  filed  by  a  person  claiming 
part  of  the  legacy  under  the  original  testator's  will, 
charging  a  breach  of  trust  by  the  surviving  executor, 
and  that  his  real  and  personal  estate  were  liable  to 
make  good  the  amount : — Held,  upon  demurrer  to 
the  bill,  that  the  real  estate  could  not  be  charged 
with  the  legacy;  that  there  was  an  implied  trust 
created  by  tiie  will,  but  the  right  of  the  claimants 
having  accrued  more  than  twenty  years  since,  their 
claim  was  barred  by  the  Statute  of  Limitations. 
Henderson  v.  Atkins,  28  Law  J.  Rep.  (K.&)  Chanc. 
913. 


A  B,  by  his  will,  dated  in  1886,  gave  freehold  and 
leasehold  estates,  and  the  residue  of  his  personal 
estate,  to  his  son,  C  D,  and  appointed  his  wife,  E  B, 
his  sole  executrix.  The  son  died  intestate,  in  March 
1838,  leavinghistwo  sisters,  Fand  G,and  his  niece,  H, 
his  oo-heiresses-at-Iaw,  and  them  and  his  mother  his 
sole  next-of-kin.  The  mother  took  out  letters  of  ad- 
ministration to  her  son;  and,  by  her  will,  appointed 
her  daughter,  F,  sole  executrix  and  universal  lega- 
tee, and  died  in  1841.  In  December  1858  F  took 
out  letters  of  administration  de  bonis  non  to  her 
•brother  C  D'S  estate;  and  in  the  same  month,  H, 
his  niece,  and  her  husband,  filed  a  bill  to  recover 
her  share  of  the  real  and  personal  estate  of  C  D, 
and  for  the  administration  of  the  same: — Held,  by 
one  of  the  Vice  Chancellors,  tliat  the  plaintiflla  were 
entitled  only  to  an  account  of  the  rents  of  the  real 
estate  for  a  period  of  six  years  before  the  suit^ 
but  that  the  Statute  of  Limitations,  8  &  4  Will.  4. 
c.  27,  was  no  bar  to  an  account  of  the  personal  estate, 
and  of  the  rents  of  the  leasehold  estate,  received  by 
E  B,  the  mother  and  administratrix,  or  by  F,  her 
executrix,  from  the  time  of  the  death  of  the  intes- 
tate, C  D,  notwithstanding  the  42nd  section  of  the 
statute;  and  the  same  was  affirmed  by  the  Lords 
Justices.  Obu  v.  Bishop,  29  Law  J.  Rep.  (h.&) 
Chanc.  148;  1  De  Gex,  F.  &  J.  187. 

Where  a  breach  of  trust  is  committed  by  a  trustee 
holding  property  upon  an  "  express  trust,"  his  assets 
in  the  hands  of  his  personal  representatives  continue 
liable  to  the  eestuis  que  trusty  even  after  a  lapse  of 
six  yeats  from  his  death.     Ibid. 

Personal  estate  was  given  to  executors  in  trust  to 
invest  50,000/.,  part  thereof,  in  the  purehase  of  land, 
to  be  conveyed  to  the  use  of  a  nephew,  with  remain- 
ders over,  and  as  to  a  considerable  residue  in  trust  for 
his  nephew  as  residuary  legatee.  The  executor  did 
not  prove,  and  the  residuary  legatee  became  adminis- 
trator, with  the  will  annexed,  and  purchased  several 
estat^  partly  with  money  of  the  testator,  in  his  own 
name,  at  prices  amounting  to  49,778/.  He  subse- 
quently improved  one  of  these  estates,  so  that  it  was 
worth  60,000/.,  and  by  his  will  gave  it  to  the  tenant 
in  tail  in  remainder  of  the  estates  directed  to  be  pur- 
chased, on  condition  that  he  should  accept  it  in 
satisfaction  for  all  claims  under  the  original  will : — 
Held,  on  the  evidence,  that  the  estates  purchased  fbr 
49,773/.  were  purchased  in  execution  of  the  trust  fbr 
investment,  and  that  the  condition  was  nugatory. 
Mathias  v.  Mathias,  8  Sm.  &  G.  652. 

By  a  decree,  the  estate  of  two  deceased  trustees 
were  declared  severally  liable  to  replace  a  fiind.  The 
representatives  of  one  only  admitted  assets,  and  the 
decree  directed  payment  by  them  and  an  account  of 
the  estate  of  tbe  other.  The  whole  being  paid  by  the 
former.  Held,  that  their  right  to  contribution  against 
the  estate  of  the  latter  constituted  a  mere  simple 
contract  debt,  although  as  against  both  estates  the 
demand  was  a  specialty  debt  Priestman  v.  TXndaU, 
24  Beav.  244. 

The  Court  will  not  visit  a  trustee  with  the  conse- 
quences of  a  breach  of  trust  committed  with  the 
sanction  or  by  the  desire  of  the  cestui  que  trust,  or  of 
one  committed  without  such  sanction  or  desire,  if 
when  it  comes  to  the  knowledge  of  the  cestui  que  trust 
he  has  acquiesced  in  and  obtained  the  benefit  of  it 
for  a  long  period.   Cfriffiths  v.  Porter,  25  Beav.  386. 

Two  trustees,  A  and  B,  joined  in  the  receipt  of 
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tnut  money.  A  allowed  B  to  retain  the  cheque  for 
the  money,  which  against  the  lemonstrancea  of  A  he 
placed  in  the  hands  of  a  solicitor  to  invest  on  mort- 
gage, and  it  was  lost : — Held,  that  both  were  liable. 
Ibid. 

Two  trustees  had  allowed  trust  money  to  be 
received  by  their  solicitors.  The  cettuU  que  iruti 
authorixed  its  investment  on  mortgage  by  B  alone. 
The  money  being  in  danger  and  thesolidtors  pressed, 
a  mortgage  was  given,  but  as  to  which  B  exercised  no 
judgment,  and  it  turned  out  insufficient : — Held,  that 
both  trustees  were  liable  for  the  loss.     Ibid. 

Tenant  for  life  received  5/.  per  cent,  on  a  mort- 
gage improperly  taken  by  trustees,  and  for  which  on 
a  loss  they  were  made  responsible : — Held,  that  he 
was  only  entitled  to  4/.  per  cent,  in  taking  the  account 
of  income,  and  that  the  remaining  1/.  per  cent  must 
be  taken  as  part  of  the  subsequent  income.    Ibid. 

By  a  marriage  settlement  a  debt  due  from  A  was 
assigned  to  A  and  B,  upon  trust "  with  all  convenient 
speed  ".  to  get  in  and  invest  in  consols.  For  two  and 
a  half  years  B  took  no  steps  to  get  in  the  money,  and 
A  then  became  bankrupt : — Held,  that  B  was  re- 
sponsible for  the  loss.  Grove  y.  Price,  26  Beav.  103. 

A  husband  being  held  liable  at  the  suit  of  the 
children  of  his  wife^s  first  marriage  to  replace  trust 
funds  received  by  him,  claimed  a  large  sum  expended 
in  maintaining,  Ac,  the  children  after  the  second 
marriage.  The  claim  was  disallowed.  Grove  v. 
Price,  26  Beav.  105. 

(B)  Tbustrr. 

(a)  Appointment, 

Upon  a  separation  between  husband  and  wife  a 
deed  was  executed,  in  which  a  trustee  covenanted 
that  in  the  event  of  the  husband  allowing  the  wife  to 
live  separate  and  have  the  custody  of  their  children, 
the  trustee  would  indemnify  the  husband  against  the 
debts,  &c.  of  the  wife.  Upon  the  decease  of  the  trustee, 
— Held,  as  the  deed  contained  no  power  to  appoint 
new  trustees,  that  the  Court,  under  the  Trustee  Acts, 
had  jurisdiction  to  appoint  new  trustees  of  the  pro- 
perty. In  re  MctUhewt,  28  Law  J.  Rep.  (n.s.) 
Chanc.  295;  26  Beav.  468. 

A  power  for  the  surviving  or  continuing  trustees 
to  appoint  new  trustees  in  the  stead  of  any  trustees 
dying  or  declining  to  act,  does  not  authorize  declining 
trustees  to  appoint  new  ones  in  their  own  stead. 
Nicholaon  v.  Wright,  26  Law  J.  Rep.  (n.s.)  Chanc. 
8)2. 

The  trustees  of  a  will  having  agreed  with  C  that 
one  of  them,  in  consideration  of  75/.  to  be  paid  to 
him  by  C,  should  retire  from  the  office  of  trustee, 
and  C  be  substituted  in  his  place,  this  agreement 
was  afterwards  carried  into  effect  by  a  deed,  which 
did  not  mention  any  pecuniary  consideration,  but 
purported  to  be  made  in  exercise  of  a  power  con- 
tained in  the  will  to  appoint  a  new  trustee  in  the 
place  of  a  retiring  trustee : — Held,  that  this  deed 
was  null  and  void;  and  that  the  761,  paid  by  C  to 
the  trustee  professing  to  retire  must  be  repaid  by 
such  trustee,  not  to  C,  but  for  the  benefit  of  the 
eettvi  que  trust  of  the  will.  Sugden  v.  Croeland, 
25  Law  J.  Rep.  (n.s.)  Chanc.  568;  3  Sm.  &  G.  192. 

On  a  petition  for  appointing  new  trustees  of  a  will 
containing  gifts  to  classes,  an  affidavit  of  the  solicitor 
was  received  as  sufficient  evidence  of  the  persons 
constituting  the  classes^  without  the  production  of 


baptismal  and  other  certificates.    In  re  SoeHiu,  4 
De  Oex  &.  J.  436. 

Trustees  of  a  congregation,  which,  by  the  terms  of 
its  trust,  was  to  be  in  connexion  with  the  established 
Church  of  Scotland,  adopted  the  opinions  of  the 
Free  Church  of  Scotland,  and  refused  to  retire  from 
the  trust.  They  were  ordered  to  pay  the  costs  of 
the  new  appointment  of  trustees.  Attorney  General 
▼.  Murdoch,  2  Kay  &  J.  571. 

A  trustee  who  had  paid  money  into  court  under 
the  Trustees*  ReUef  Act  (10  &  11  Vict.  c.  96),  held 
to  have  retired  from  his  trust;  and  a  new  trustee 
held  to  have  been  duly  appointed  in  his  stead, 
under  a  power  for  that  purpose  to  arise  in  the  event 
of  a  trustee  ^'refrising  or  declining  to  act  in  the 
trusts  of  the  settlement.'*  In  re  Wiiliam's  Settlement, 
4  Kay  &  J.  87. 

The  Master  of  the  Rolls,  except  in  cases  of  abso- 
lute necessity,  will  not  appoint  a  near  relative  of  the 
parties  interested  to  be  a  trustee.  Wilding  v.  Bolder, 
21  Beav.  224. 

(5)  Removal  <md  Change. 

A  trustee  thirty  years  after  his  appointment,  when 
one  of  his  colleagues,  the  acting  trustee,  had  died, 
was,  upon  a  bill  filed  by  him,  held  entitled  to  be  re- 
lieved from  the  trusts  of  the  settlement.  Held,  also, 
that  he  was  as  trustee  entitled  to  the  costs  of  the  suit, 
as  between  solicitor  and  client,  and  also  to  his  costs, 
charges  and  expenses.  Gardiner  v.  Downee^  25 
Law  J.  Rep.  (n.s.)  Chanc.  881 ;  22  Beav.  895. 

The  want  of  confidence  in  a  co-trustee  is  a  ground 
for  asking  to  be  relieved  from  the  administration  of 
trusts.  Difficulties  in  the  administration  of  a  trust 
estate,  not  contemplated  when  the  trust  was  accepted, 
justify  a  trustee  in  asking  to  be  relieved  from  the 
administration  of  the  trusts.  A  trustee,  if  not  acting 
from  caprice,  will  be  allowed  the  costs  of  a  suit  seek- 
ing to  be  discharged  from  the  trusts.  The  costs  of 
evidence  arising  out  of  personal  transactions  between 
trustees  will  not  be  allowed  to  them,  or  chaiged  on 
the  trust  fund.  The  personal  costs  of  the  cegtuie  quie 
trutt  in  respect  of  this  evidence  must  be  borne  by 
themselves;  but  in  the  present  case,  as  no  one  ob- 
jected, they  were  allowed  out  of  the  trust  fund, 
Forthaw  v.  ffiggimon,  26  Law  J.  Rep.  (n.s.)  Chanc. 
170. 

Upon  petition  for  the  removal  of  a  trustee,  under 
the  Bankruptcy  Consolidation  Act,  on  the  ground  of 
bankruptcy  and  vexatious  conduct,  it  was  held,  that 
the  mere  fact  of  bankruptcy  did  not  make  it  com- 
pulsory upon  the  Court  to  remove  a  trustee,  and  that 
vexatious  conduct  could  not  be  made  a  ground  of 
complaint  by  petition,  but  must  be  raised  by  bill; 
that  as  the  bankruptcy  took  place  five  years  pre- 
viously, and  a  certificate  of  the  first  class  was 
awarded,  and  it  was  not  shewn  that  bankruptcy  was 
any  real  impediment  to  the  trustee  continuing  to  act, 
the  petition  must  be  dismissed  with  costa  In  re 
Bridgman,  28  Law  J.  Rep.  (n.s.)  Chanc  844;  1 
Dr.  &  Sm.  164. 

A  sum  of  stock  was  standing  in  the  name 
of  a  person  of  unsound  mind,  part  of  such  stock 
being  his  own  beneficially,  and  part  of  it  being  vested 
in  him  as  trustee.  The  Court  had  made  an  order 
appointing  new  trustees,  and  vesting  in  them  the 
right  to  call  for  a  transfer  of  the  trust  stock  and  to 
receive  the  arrears  of  dividends.    It  was  found  that 
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an  oid«r  in  thk  form  could  not  be  wstod  oa, « to  th« 
arrean  of  dividends,  nnce  the  bank  could  aoC  pay 
airaan  on  part  of  a  ram.  Tbe  Court,  thorefore, 
▼aried  the  order  so  as  to  enable  the  new  truiteei  to 
receive  the  past  dividends  on  the  whole  sum  of  stocky 
and  to  retain  for  the  purposes  of  the  trust  that  por- 
tion which  had  accrued  due  in  respect  of  the  trust 
stock.    In  re  iSKsvaK,  2  De  Oez,  F.  &,  J.  1. 

(c)  lAMlUy  and  Diaability, 

The  incomplete  appointment  of  a  new  trustee  will 
leave  the  retiring  trustee  responsible  for  any  breach 
of  tmst  committed  by  the  intended  new  trustee.  A 
retiring  trustee  is  not  justi6ed  in  signing  a  power  of 
attorney  for  the  transfer  of  stock  to  a  continuing  and 
new  trustee  before  the  appointment  has  been  com- 
pleted. A  trustee  not  duly  appointed  who  joins  in 
doing  acts  which  enable  a  breach  of  tmst  to  be  com- 
mitteid  will  be  responsible  to  the  extent  of  the  money 
which  has  come  to  her  handa  Pearce  v,  Pearce, 
25  Law  J.  Rep.  (n.8.)  Chanc.  893;  22  Beav.  248. 

One  of  three  trustees  for  sale  was  also  the  solicitor 
employed  in  the  matter,  and  he  alone  received  the 
purchase-money,  and  neglected  to  apply  it.  The 
conveyance  was  executed,  and  the  receipt  Mgned  by 
all  three  of  the  trustees : — Held,  that  the  solioitor 
was  not  the  agent  of  the  other  trustees  so  as  to  make 
the  receipt  by  him  the  receipt  of  all ;  and  the  other 
trustees,  having  joined  merely  for  th^  take  of  eon* 
formity,  were  not  chargeable.  The  difference  in  this 
respect  between  the  case  of  trustees  and  executors. 
Be  Fryer'9  SttaU,  Martinthde  r.  Picquot,  26  Law 
J.  Rep.  (v.s.)  Chanc.  398;  8  Kay  &  J.  317. 

A  trustee  was  removed  by  decree  of  the  Court,  and 
ordered  to  pay  the  balance  of  the  trust  fund  in  hit 
hands  to  the  new  trustees  appointed  by  such  decree; 
but  no  time  was  fixed  by  the  decree  for  the  payment. 
The  retiring  trustee,  having  omitted  for  some  weeks 
to  make  the  payment  ordered,  a  correspondence 
took  place  between  his  solicitor  and  the  solicitors  of 
the  new  trustees,  who  in  their  last  letter  fixed  a  day 
by  which  they  said  the  payment  must  be  made. 
Shortly  before  the  day  so  fixed,  the  bank  in  which  the 
trt)st  balance  had  been  deposited  by  the  retiring 
trustee  failed :~  Held,  that  the  retiring  trustee  was 
personally  liable  to  make  good  the  fund  to  the  trust 
estate.  Ltmham  v.  Bl%mddL,  27  Law  J.  Rep.  (n.b.) 
Chanc.  179. 

A  B  fUed  his  bill  against  C  D,  praying  that  C  D 
might  be  declared  a  trustee  for  him  of  a  certain  farm, 
and  that  an  account  of  the  profits  of  the  farm  might 
be  taken,  A  B  offering  to  allow  for  the  sums  advanced 
or  expended  by  C  D,  and  to  pay  to  C  D  what,  if 
anything,  should  be  found  due  on  taking  the  account. 
C  D,  by  his  answer,  denied  that  he  was  a  trustee, 
and  stated  that  the  carrying  on  of  the  form  had  been 
attended  with  considerable  loss.  At  the  hearing,  A  B's 
counsel  waived  the  account  which  was  asked  for, 
but  the  Vice  Chancellor  declared  C  D  to  be  a  trustee 
for  A  B,  and  gave  A  B  costs  up  to  the  hearing,  and 
directed  the  accounts  to  be  taken.  A  B  appealed 
from  so  much  of  the  decree  as  directed  the  accounts, 
but  the  appeal  was  dismissed  without  costs;  and  the 
decree  was  varied  by  giving  A  B  leave  to  apply  for 
his  costs  subsequent  to  the  hearing,  on  his  paying 
C  D  what  should  be  found  due  to  him  on  taking  the 
account  Kendall  v.  Jfoieers,  29  Law  J.  Rep.  (N.8.) 
Chanc  805. 


A  lapse  «f  twanty  jrears  will  pievent  a  eaUmi  qm 
inut  from  enforcing  in  a  Court  of  equity  aeeoonta 
which  the  trustees  considered  as  settled.  A  letter 
by  a  solicitor,  sinoe  deceased,  making  an  offinr  on 
behalf  of  a  eetiui  qite  tnut,  will,  in  a  suit  by  the 
cettni  que  trtuC,  twenty  years  after,  agsinat  the  tms- 
tee,  be  admitted  as  evidence,  though  the  oortas  qme 
iruU  denied  that  the  solicitor  was  employed  by  hun, 
or  that  he  acted  on  his  behalf,  but  the  valne  of  sacii 
evidence  is  for  the  consideration  of  a  jury  or  the 
Court,  which  has  the  province  of  a  jury.  A  bill  of 
costs  sent  to  trustees  by  a  scdieitor  who  acted  for 
tbem  will  he  admitted  in  a  suit  by  a  cestui  que  trmt 
against  trustees  for  an  account  as  evidence  of  atten- 
dances on  the  ceitm  que  trutt  and  of  his  having 
knowledge  of  the  business  tranascted.  Bright  ▼. 
LeMjdoUt  22  Law  J.  Rep.  (n.b.)  Chanc.  852. 

Under  a  trust  to  lend  trust  money  to  one  of  the 
trustees  on  his  personal  security  until  the  trusteea 
should  deem  it  advantageous  to  inyeet  the  money  in 
the  Ainds, — Held,  that  the  omission  to  call  in  the 
money,  which  had  been  accordingly  lent  to  the  tro^ 
tee,  and  its  consequent  loss,  did  not,  in  the  absenee 
of  any  proof  of  misconduct  on  the  part  of  hia 
co-trustee,  create  any  liability  on  the  part  of  such  co- 
trustee. Paddcn  ▼.  BiAmni$(m^  7  De  Ger,  M.  ft 
Q.  063. 

Held,  also,  that  as  payment  of  the  debt  was  only 
enforceable  in  equity,  and  the  aeHtti  que  trual  might 
have  enforced  it  himself,  this  droumstanoe  was  an 
answer  to  a  suit  by  him  seeking  to  render  the  co- 
trustee personally  liable.    Ibid. 

Trustees  for  sale  on  decease  of  tenant  for  lifo 
having  a  prior  legal  estate,-~Held,  not  to  have  any 
lien  upon  the  property  in  rvepect  of  the  costs  of  an 
abortive  sale  attempted  by  them  during  the  tenancy 
for  life,  or  of  proceedings  against  them  at  law  or  m 
equity  in  reference  thereto,  notwithstanding  such  sale 
was  attempted  upon  the  solicitation  of  the  tenant  for 
life,  and  with  the  consent  and  approbation  and  by 
the  direction  of  the  ceatuie  que  inuiy  one  of  whom 
was  mU  jurie^  the  shares  of  the  others,  who  were 
married  women,  being  settled  to  their  separate  use 
without  power  of  anticipation.  Zeedham  v*  Chemnar, 
4  Kay  &  J.  458. 

The  Court  sanctioned  proceedings  under  the  IStfa 
section  of  the  20  &  21  Vict.  c.  54,  upon  an  affidavit 
stating  that  a  trustee  had  paid  1,4001.  into  his  private 
bankers',  had  drawn  out  the  whole  with  the  exception 
of  28^.,  and  had  paid  a  private  debt  of  1501,  out  of 
the  trust  fonds.  Wadham  v.  Bigg,  1  Dr.  &  8m.  216. 

Where  the  representative  of  a  deceased  trustee 
made  a  suit  necessary  by  a  wanton  refusal  to  act  in 
the  trust  and  to  receive  the  dividends  of  the  trust 
fUnds, — Held,  that  she  was  not  entitled  to  the  costs 
of  a  bill  filed  to  remove  her  and  appoint  other  trus- 
tees. Legg  t.  MaekreU,  1  Giff.  165;  decree  variedi 
on  appeal  as  to  costs,  18  Dee*  1860. 

SemUe^^u  disclaiming  trustee  is  entitled  only  to 
costs  as  between  party  and  party.     Ibid. 

A  trustee  unreasonably  resisting  the  claims  of  his 
cestui  que  trust  ordered  to  pay  the  coats  of  the  suit. 
Price  V.  Loadeti,  21  Beav.  508. 

A  trustee  in  two  independent  matters  for  the  ssme 
person  is  not  justified  in  mixing  up  the  two  trans- 
actions and  refusing  to  pay  over  the  first  trust  fund, 
until  all  questions  as  to  the  second  have  been  aetdtd 
Ibid. 
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The  pencmal  interests  of  a  trustee  in  a  trust  ftmd 
in  court  will  be  made  applicable  to  the  discharge  of 
ail  claims  against  him  as  trustee.  Irby  v.  Irby  (No.  8), 
25  Beav.  632. 

A  B  was  entitled  to  a  share  of  fiinds  held  upon 
the  trusts  of  his  father^  marriage  settlement,  and  for 
which  bis  fatherls  estate  was  liable.  He  was  one  of 
Jbis  father's  executors.  In  a  suit  to  administer  the 
trusts  of  the  settlement  and  his  father^s  estate,  a  large 
balance  was  found  due  from  A  B  as  executor: — 
Held,  that  the  trustees  of  the  settlement  were  entitled 
.to  retain  such  balance  out  of  A  B*8  share,  and  that 
purchasers  from  A  B  pending  the  suit,  with  notice 
of  the  proceedings^  were  bound  by  the  same  equity. 
Ibid. 

The  trustee  indemnity  clause  does  not  exonerate 
a  trustee  from  the  consequences  of  a  breach  of  trust. 
BrwoMid^  ▼.  Bnmridffe,  27  Bear.  5. 

Two  trustees  (A  and  B)  were  ordered  to  pay  a 
aum  of  money  into  court;  this  was  paid  by  A  alone. 
They  had  severed  in  their  defences,  and  obtained 
but  one  set  of  costs.  B's  share  of  the  costs  was 
ordered  to  be  paid  to  A  byway  of  contribution. 
Prin^  ▼.  Hine  (No.  2),  27  Bear.  345. 

A  B,  one  of  the  two  trustees  and  executors  of  a 
will,  and  resident  in  London,  authorised  a  person 
to  get  in  three  mortgages,  part  of  the  estate.  The 
solicitor  forwarded  the  deeds  of  reconveyance  to 
C  D,  the  other  trustee,  in  the  country,  who  executed 
and  returned  them.  Thesolicitor  received  the  money, 
and  paid  it  to  A  B  alone,  who  misapplied  it : — Held, 
that  C  D  was  liable  for  the  amount.  OoweU  ▼•  OtO- 
wmbe,  27  Beav.  568. 

Where  an  agent  is  authorized  by  trustees  to  receive 
trust  money  and  receives  it  accordingly,  the  receipt 
of  that  money  by  the  agent  binds  the  trustees  and 
discharges  the  perM>n  who  paid  it.  MdbtrUcn  v. 
Armttnng,  28  Beav.  123. 

Trustees  authorized  their  solidtorg  to  receive  trust 
money.  The  solicitors  received  it  and  handed  it 
over  to  the  tenant  for  life,  whereby  it  was  lost : — 
Held,  that  a  bill  by  a  cuhU  que  tnut  seeking  to 
charge  the  solicitors  only  and  not  the  trustees  could 
not  be  maintained,  for  that  it  was  only  through  the 
trustees  that  the  solicitors  could  be  made  liable.  Ibid. 

A  trustee  for  sale  bought  the  trust  estate  at  an 
auction  and  died:— Held,  that  bis  heir-at-law  had 
no  right,  as  against  his  next-of-kin,  to  have  the  con- 
tract completed  for  his  benefit.  Ingle  v.  JUekardi 
(No.  1),  28  Beav.  361. 

By  a  marriage  settlement  the  husband  assigned  a 
policy  on  his  life  to  trustees,  and  covenanted  to  keep 
it  up.  The  trustees  neglected  either  to  obtain  pos- 
session of  the  policy  or  to  give  notice  to  the  office, 
and  the  policy  was  mortgaged  by  the  husband  and 
afterwards  sold  and  surrendered.  The  husband  ap- 
pearing to  have  been  in  insolvent  circumstances  and 
unable  to  keep  up  the  policy;  and  the  trustees  having 
no  available  frinds  for  the  purpose, — Held,  that  the 
trustees  were  not  liable  for  the  loss.  Hobday  v. 
Peten  (No.  3),  28  Beav.  608. 

(d)  Powers,  Righte  and  DuUes. 

Where  one  of  a  set  of  trustees  is  a  solicitor,  and 
by  the  direction  of  his  co-trustees  acts  professionally 
in  matters  relating  to  the  tnist  estate  (such  business 
being  done  out  of  court,  and  not  in  a  cause  in 
Chancery),  he  will  not  be  allowed  any  remuneration 
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for  profesnonal  services,  but  only  be  entitled  to  costs 
out  of  pocket.  Broughion  v.  Broughton,  25  Law  J. 
Rep.  (N.8.)  Chanc.  250;  24  Ibid.  190. 

Where  one  of  a  set  of  trustees  is  one  of  a  firm  of 
solicitors,  and  the  firm  act,  by  the  direction  of  the 
trustees,  professionally  in  the  matters  of  the  trust 
estate  (such  business  being  done  out  of  court,  and 
not  in  a  cause  in  Chancery),  the  firm  will  not  be 
allowed  any  remuneration  for  their  professional  ser- 
vices, but  only  be  entitled  to  costs  out  of  pocket.-^ 
Cradodc  v.  Pigper  remarked  upon.    Ibid. 

The  real  estate  of  a  testator  was  conveyed  by  his 
family  to  trustees,  upon  trust  to  sell  and  pay  debts 
and  annuities  proved  to  be  due,  and  to  distribute 
the  remainder  of  the  produce.  The  trustees  sold  an 
estete,  and,  at  the  request  of  the  purchaser,  and  in 
order  to  firee  the  estate  from  all  claim  in  respect  of 
a  legacy  of  5002.  which  the  testetor  had  bequeathed, 
and  which  the  executor  had  neglected  to  pay,  paid 
the  same,  with  interest,  to  the  legatee :  — Held, 
(reversing  a  decision  of  the  Master  of  the  Rolls), 
that  the  trustees  having  acted  bandjide,  and  with  a 
reasonable  discretion  for  the  benefit  of  the  estate, 
and  in  the  honest  execution  of  the  trusts  reposed  in 
them,  this  payment  must  be  allowed.  Fonhaw  v. 
Higgvnmm,  26  Law  J.  Rep.  (n.s.)  Chanc.  174,  342. 

Trustees  in  exercise  of  a  discretion  are  justified  in 
not  selling  a  reversionary  interest  in  stock  at  the  end 
of  one  year  after  the  death  of  a  testetor.  WiQd/n»m 
V.  DuiuMos,  26  Law  J.  Rep.  (n.b.)  Chanc  495;  28 
Beav.  469. 

A  power  of  sale  given  to  trustees  and  the  survivors 
and  survivor  of  them,  his  heirs  and  assigns,  may  be 
exercised  by  the  devisees  of  the  surviving  trustee. 
HaU  V.  Ma^,  26  Law  J.  Rep.  (n.s.)  Chanc  791; 
8  Kay  &  J.  585. 

Funds  were  settled  for  the  benefit  of  the  survivor 
of  husband  and  wife  for  life,  and  after  the  deuth  of  the 
survivor  to  be  held  in  trust  for  all  or  one  of  the  chil- 
dren or  child  or  remoter  issue  of  the  marriage  as 
husband  and  wife  should  jointly  appoint,  and  in 
default  as  the  survivor  should  appoint.  There  was 
only  one  child  of  the  marriage,  a  son,  and  the  wife 
died  without  having  exercised  the  joint  power.  Two 
months  after  the  son  came  of  age  the  father  ap- 
pointed that  the  fund  should  be  paid  to  him  after  his 
own  decease.  Soon  after  this  the  fiither  and  son 
applied  to  the  trustees  to  transfer  the  fiinds  into 
their  joint  names.  The  father  had  also,  during  the 
minority  of  the  son,  applied  to  the  trustees  to  trans- 
fer the  far  greater  part  of  the  fiind  into  his  sole  name. 
The  trustees  laid  a  case  before  counsel,  who  advised 
that  if  certain  requisitions  were  complied  with,  the 
trustees  might  safely  transfer  without  suit  The 
requisitions  were  complied  with,  but  the  trustees 
refosed  to  transfer  without  the  protection  of  the 
Court.  The  fother  and  son  filed  a  bill  to  compel 
the  transfer  to  them,  and  prayed  that  the  trustees 
might  pay  the  costs.  One  of  the  Vice  Chancellors 
made  a  decree  for  the  transfer,  but  ordered  the  father 
and  son  to  pay  the  costs  of  the  suit;  and  upon  appeal, 
as  to  costs,  by  the  father  and  son, — Held,  thnt  the 
decree  was  correct:  Lord  JusUce  Knight  Bruce  dis- 
senting. King  v.  King,  27  Law  J.  Rep.  (n.s.) 
Chanc.  29;  I  De  Gex  k  J.  668. 

Trustees  who  are  directed  to  sell  an  estate  are  not 
justified  in  raising  money  by  mortgage,  notwithstand- 
ing a  discretion  is  given  to  them  to  postpone  the 
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tale.    Dmmymei  r.  Rohinmm,  27  Law  J.  Rep.  (>««.) 
Chanc.  157;  24  Beav.  96. 

A  by  deed  aangned  to  B  timber  and  ttock-tn-trade 
upon  trust  to  eell  and  apply  the  money  arising  from 
the  sale  in  paying  the  expenses  of  preparing  for, 
making  and  completing  such  sale  or  sales,  **  includ- 
ing the  usual  auctioneer^  commission  and  otherwise 
incidental  to  the  aforesaid  trusts.**  B  was  an  auo« 
tioneer,  and  had  been  employed  as  such  by  A  :-^ 
Held,  affirming  a  decision  of  the  Master  of  the  Rolls, 
that  the  words  appeared  to  have  been  inserted  to 
provide  for  B  being  employed  in  the  sale,  and  that 
B  was  entitled  to  diarge  his  oommisNon.  Jhugltu 
T.  AreUmU,  27  Law  J.  Rep.  (ff^.)  Chanc.  271;  2 
De  Qez  &  J.  148. 

If  trustees,  defendants  to  a  bill  filed  against  them 
for  the  execution  of  the  trusts  of  a  will,  appear 
separately  and  sever  in  their  defence,  one  set  of  costs 
alone  will  be  allowed,  and  in  the  absence  of  evidence 
shewing  misconduct,  the  Court  will  not  order  the 
costs  to  be  paid  to  one  trustee  only.  Courm  v.  JJtim- 
pkrt^,  28  Law  J.  Rep.  (>.s.)  Chano.  827:  26  Beav. 
402. 

The  duljT  dected  pastor  of  a  society  of  Baptists 
having  been  charged  with  conduct  unbecoming  his 
position  of  minister,  the  majority  of  the  trustees  of 
the  chapel  of  the  society  and  a  considerable  number 
of  the  members  of  the  sodetj,  at  a  meeting  convened 
for  the  purpose  of  considering  such  charges,  passed 
a  resolution,  in  execution  of  which  be  was  removed 
from  his  ofiice  of  pastor,  and  the  chapel  and  pulpit 
were  dosed  against  him.  The  depoled  pastor,  alleging 
that  the  meeting  at  which  he  was  deposed  had  been 
irregularly  convened,  and  that  its  resolutions  were 
not  binding  upon  the  society,  procured,  at  a  meet^ 
ing  irregularly  convened,  a  resolution  to  be  passed 
by  a  portion  of  the  society,  including  the  minority  of 
the  trustees,  reinstating  him  in  his  ofiice,  and,  in 
execution  of  such  resolution,  took  forcible  possession 
of  the  chapel  and  held  it  against  the  majority  of  the 
trustees.  An  injunction  was  granted  by  the  Vice 
Chancellor,  restraining  the  pastor  and  the  minority 
of  the  trustees  from  molesting  or  interfering  with 
the  majority  of  the  trustees  in  the  exercise  of  their 
light  to  the  possession  and  management  of  the 
chapel;  and,  on  appeal,  this  dedsion  was  affirmed 
by  the  Lords  Justices.  Perry  v.  Shipwcuft  28  Law 
J.  Rep.  (]ff.8.)  Chanc.  660;  4  De  Gex  &  J.  858; 
1  Oiff.  1. 

Certain  real  estates  subject  to  incumbrances,  the 
interest  of  which  more  than  exhausted  the  rents,  were 
conveyed  by  the  mortgagor  to  trustees  upon  trust  fbr 
his  creditors.  AiVer  Uie  execution  of  his  creditors' 
deed,  one  of  the  trustees  thereof  was  employed  by  the 
mortgagees  as  their  agent  to  collect  the  rents: — Held, 
that  he  could  not  be  allowed  any  commission  out  of 
the  rents.    Niekolwn  v.  Tutm,  8  Kay  &  J.  159. 

Trustees  who  have  paid  a  fUnd  into  court,  under 
the  Trustee  Relief  Act,  cannot  prevent  its  being  paid 
out  to  the  eetiuu  que  tmd  absolutely  entitled  to  it, 
on  the  ground  that  he  is  about  to  file  a  bill  against 
them  to  talce  *the  accounts  of  the  trusts.  In  re 
Wrig^  SViwto,  8  Kay  ft  J.  419. 

Trustees  have  a  right  to  some  sort  of  discharge 
from  their  eeetuu  que  trutt,  not  perhaps  a  release 
unless  the  instrument  creating  the  trust  was  under 
seal;  and  trustees  between  whom  and  their  several 
ceetuie  que  truet   disputes  have  arisen  as  to  the 


■mounts  aetnallj  due  to  them  respeetivelj  its  justi- 
fied in  paying  into  court,  to  the  separate  account  of 
each  eedunqueUmetf  the  sum  to  which  they  beliere 
him  to  be  entitled,  and  may  have  their  eoets  of 
making  such  payment  out  of  the  respective  funds. 
Ibid. 

A  bare  trustee- who,  under  the  Slst  section  of  the 
Fines  and  Recoveries  Abolition  Act  (3  &  4  Will.  4. 
c  74.)  is  protector  of  a  settlement,  can  insist  on 
retaining  the  legal  estate  only  so  long  as  the  purposes 
of  the  trust  ex&, — ^that  is,  so  long  as,  according  to 
the  rules  of  this  Court,  he  is  required  to  be  a  trustee. 
JButkmMhaw  v.  MarUnf  Johns.  89. 

Therefore,  where  there  was  a  devise  of  lands  to 
trustees  upon  trust  for  testator's  daughter  during  her 
lifiB,  for  her  separate  use,  without  power  of  antidpa- 
tion,  with  remainder  to  the  use  of  her  children  as 
tenants  in  common  in  tail,  with  remainder  over:— 
Held,  that  testator^  daughter  having  become  dis- 
covert and  being  mUjurte  could  compd  a  convey- 
ance by  the  trustees  of  their  legal  estate.    Ibid. 

As  to  the  right  of  the  trustees  to  retain  monejr 
Jjequeathed  to  them  bj  the  will,  and  directed  to  be 
invested  in  the  purchase  of  other  lands  to  be  settled 
to  the  same  uses.    Ibid. 

There  bdng  some  disagreement  between  three 
trustees,  the  majority  acted  alone  and  took  secu- 
rities in  thdr  own  names,  omitting  the  name  of  the 
dissentient  trustee: — Held,  that  the  plaintiff  who 
was  interested  in  the  trust  property  was  entitled  to  A 
receiver.    SwUe  v.  £^100^  22  Beav.  584. 

The  rebuilding  of  a  dissenting  chapel  was  intrusted 
to  three  of  the  several  trustees  in  whom  the  estate 
was  vested.  There  being  a  deficiency  of  money,  they 
borrowed  on  a  deposit  of  the  title-deeds  of  the  chapd 
600^,which  they  personally  engaged  to  pay.  Interest 
for  a  long  time  was  paid  out  of  the  chapel  funda^  but 
ultimately  the  representatives  of  the  trustees  were 
compelled  to  pay  the  money.  The  legal  estate  was 
Tested  in  new  trustees : — Held,  that  the  repreeenta- 
tives  of  the  persons  who  bad  had  the  fiOO/.  had  a  Hen 
on  the  deeds,  but  that  they  were  not  entitled  to  a 
decree  for  foreclosure  or  sale,  as  by  granting  such 
relief  the  trust  would  be  altogether  destroyed.  J>arib$ 
V.  WUUameony  25  Beav.  622. 

An  estate  was  devised  to  trustees  for  different  per- 
sons in  fifth  shares,  some  of  which  shares  were  given 
to  living  persons  absohitely,  and  the  others  to  living 
persons  for  life^  with  remainder  to  their  children 
in  fee.  An  unlimited  power  of  sale  over  the  whole 
estate  was  given  to  the  trustees : — Held,  that  this 
power  of  sale  was  valid,  and  could  be  exerdsed  over 
the  whole  estate  so  long  as  any  of  the  trusts  of  any 
of  the  shares  remained  to  be  performed.  Taiie  v. 
auftnetead,  26  Beav.  625. 

Trustees  applied  a  part  of  the  capital  of  a  fond 
belonging  to  infants,  who  had  been  left  destitute  by 
their  father,  for  their  benefit.  They  were  allowed 
the  amount    Primee  v.  ffime,  26  Beav.  634. 

(e)  Iiwe9lmeiU  by. 

[Moby  V.  JUdekaigh,  7  Law  J.  Dig.  709;  7  De 
Gex,  M.  &  6.  104.] 

A  testator  at  the  time  of  his  death  was  possessed 
of  Navy  61,  per  cent,  annuities.  By  his  will,  after 
giving  various  beqnesta,  he  directed  his  executrix  and 
executors  to  sell  the  residue,  and  invest  the  money 
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^'upon  goTenment  or  other  good  and  luffident  secu- 
rity,** and  gave  the  dividends  and  interest  to  his  wife, 
the  executrix,  for  life.  She  did  not  convert  the  Navy 
6L  per  cents,  into  consols^  and  the  Navy  5/.  per  cents, 
were  subsequently  reduc^  to  3^2.  per  cents.: — Held, 
overruling  a  decision  of  the  Master  of  the  Rolls,  that 
the  non-conversion  into  consols  was  not  a  breach  of 
trust,  and  that  the  wife^s  estate  (she  having  died)  was 
sot  liable  to  make  good  the  difference.  Baud  v. 
Fairdell,  25  Law  J.  Rep.  (n.8.)  Chanc.  21;  7  Do 
Gex,  M.  &  G.  628. 

Howe  V.  Lord  DarttMuth  (7  Yes.  137)  observed 
upon.     Ibid. 

A  trustee  is  bound  to  preserve  evidence  of  his  acts. 
A  trustee,  by  omitting  to  invest  a  sum  of  money 
sufficient  to  pay  an  annuity  of  1001.  a  year  to  a  party 
for  life,  is  liable,  when  the  parties  in  remainder  become 
entitled  to  the  fund,  to  make  good  any  rise  in  the 
stock,  assuming  it  had  been  purchased ;  and  although 
the  principal  sum  directed  to  be  invested  was  paid, 
and  a  release  obtained,  still  it  was  set  aside,  and  the 
difference  in  value  was  directed  to  be  paid  to  the 
cetiuu  que  trust,  who  were  illiterato  and  ignorant  of 
their  rights.  Asplamd  v.  WoMCy  25  Law  J.  Rep.  (n.s.) 
Chanc.  53. 

A  testator  directed  his  trustees  to  invest  in  the 
funds,  or  on  Government  securities,  "or  upon  the 
security  by  way  of  mortgage  of  any  freehold,  copy- 
hold or  lessehold  hereditaments  in  England  or 
Wales": — Held,  that  this  did  not  authorize  the  in- 
Testment  upon  the  security  of  railway  mortgages 
made  in  conformity  with  the  8  Vict  c.  16.  s.  88,  or 
in  Great  Northern  Railway  debenture  stock.  Mor- 
Umofre  v.  Mortimcre,  28  Law  J.  Rep.  (n.s.)  Chanc. 
558 ;  4  De  Gex  &  J.  472. 

Money  having  been  paid  into  court  in  obedience 
to  the  Standing  Orders,  upon  an  intended  application 
to  parliament  for  a  bill  for  the  construction  of  a  rail- 
way,  the  parties  paying  in  the  money  applied  that 
the  same  might  be  invested  in  the  New  East  India 
5/.  per  cent.  Loan,  raised  under  the  powers  of  the 
■tatuto  22  Sl  23  Vict  c.  39;  but  one  of  the  Vice 
Chancellors  was  of  opinion,  that  such  investment 
would  not  be  "  East  India  stock  "  within  the  meaning 
of  the  Trustees'  Relief  Act,  1859,  22  &  23  Vict. 
e.  35,  and  the  full  Court  of  Appeal  concuned.  Such 
investment  is  not  what  the  Court  of  Chancery  would 
ttnction ;  but  if  a  trustee  had  so  invested  money, 
and  were  brought  before  the  Court  as  for  a  breach  of 
trust,  and  he  pleaded  the  provisions  of  the  Trustees' 
Relief  Act,  1859,  the  Court  would  be  bound  to  de- 
cide in  his  fiivour.  In  re  tke  Coliu  VaUey  amd  ff<U- 
etead  Railway  BiU,  29  Law  J.  Rep.  (n.s.)  Chanc.  88; 
1  De  Gex,  F.  &  J.  53 ;  Johns.  528. 

If  an  act  of  parliament  contains  provisions  ena- 
.bling  trustees,  with  the  sanction  of  the  Court,  to  invest 
trust  funds  upon  securities  neither  recognised  by  the 
Court,  contomplatad  by  the  legislature,  nor  sanc- 
tioned by  the  settlor  or  testator  at  the  time  the  trusts 
were  created,  this  Court,  in  the  absence  of  an  express 
legislative  declaration,  will  not  give  the  act  any  other 
than  a  prospective  operation  or  advise  trustees  under 
tiie  22  Sl  28  Vict,  c  35.  ss.  30, 82,  to  invest  the  trust 
funds  upon  any  other  securities  than  those  comprised 
within  the  provisions  of  the  instrument  creatbg  the 
trust.  In  re  MiUe'e  Trutte,  29  Law  J.  Rep.  (n.s.) 
Chanc.  47 ;  27  fieav.  579. 

Upon  an  application  under  section  30.  of  the 


22  &  28  Vict  c.  85,  fbr  the  opinion  of  the  Court 
whether  under  a  trust  for  investment  in  Government 
or  other  approved  securities,  trustees  would  be  jus- 
tified in  investing  a  trust  fund  in  East  India  stock 
or  railway  debentures  or  on  mortgage  of  freehold, 
copyhold  or  leasehold  hereditaments,  the  Court  ap- 
proved of  an  investment  on  freeholds  in  Ehigland  or 
Wales,  but  declined  to  give  any  answer  sanctioning 
investment  in  the  other  securities  mentioned.  JRe 
Simeon'e  Tnut,  1  Jo.  &  H.  89. 

Where  trust  fUnds  are,  without  authority,  lent  to 
traders,  with  notice  of  the  trust,  and  employed  in 
their  business,  such  traders  are  not  liable  to  account 
to  the  eestui  que  trutt  fbr  a  share  of  the  profits  of 
the  business.    Siroud  v.  (hoyer,  28  Beav.  180. 

(/)  DmUUnur, 

If  a  party,  having  a  derivative  interest  under  a 
trustee  refuses  to  execute  a  fbrmal  disclaimer  to  the 
trust  property  upon  the  appointment  of  a  new  trustee, 
he  will  be  made  to  pay  the  costs  of  an  application  to 
the  Court  Under  the  Trustee  Acts,  the  Court  has 
not  jurisdiction  to  give  the  costs  to  a  eettui  gue  truet, 
compelled,  in  consequence  of  the  assignees  of  a 
bankrupt  trustee  refusing  to  sign  a  disielaimer,  to 
apply  to  the  Court  to  procure  a  transfer  of  the  trust 
fUnds.  Sx  parte  Prtmrote,  26  Law  J.  Rep.  (n.s.) 
Chanc.  666 ;  23  Beav.  590. 

Upon  a  petition  for  the  appointment  of  new  trua- 
teee  by  the  Court,  it  is  not  necessary  that  a  disclaim- 
ing trustee^  who  has  nev<ar  acted,  should  disdaim  by 
deed,  but  a  disclaimer  by  his  counsel  at  the  bar  is 
sufficient    J^orter  v.  Ikiwher,  1  Dr.  &  8m.  172. 

{g)  SeUaeeqf, 

Trustees  on  receipt  from  other  trustees  of  trust 
monies  are  not  bound  to  execute  a  release ;  all  that 
can  be  required  from  them  is  a  written  acknowledg- 
ment of  the  receipt  of  the  money.  In  re  Cater'* 
Trudi  (No.  2),  25  Beav.  366. 

(h)  Notice  to. 

Although  as  a  general  rule,  notice  to  one  of  several 
trustees  is  a  notice  to  all,  yet  where  one  of  such 
trustees  was  also  a  beneficiary  and  assigned  his  bene- 
ficial interest  in  the  trust  fund  to  a  stranger, — Held, 
that  the  notice  acquired  by  such  trustee,  ewasf^mor, 
did  not  constitute  notice  to  the  trustees,  so  as  to 
pevail  over  subsequent  incumbrancers,  it  being  the 
interest  of  such  trustee,  as  osri^or,  to  conceal  the 
assignment ;  but  that  where  such  trustee  assigned  his 
beneficial  interest  to  one  of  his  co- trustees,  the  notice 
which  that  co-trustee  required,(u  oss^ee, constituted 
during  his  life,  notice  to  the  trustees,  it  not  being  his 
interest,  a»  aetignee,  to  conceal  the  assignment,  and 
therefore  that  it  prevailed  over  subsequent  incum*- 
brancers  with  notice.  BrowM  v.  Saivaffe,  4  Drew. 
685. 

(C)  Trustsbs'  Rbliiv  Aots. 

(a)  Practice, 

Where  trustees  having  paid  money  into  court 
under  Uie  Trustees'  Relief  Act  (10  &  11  Vict  c  96), 
afterwards  apply  by  petition  under  the  4th  Order  of 
the  10th  of  June  1848,  for  a  distribution  of  the  fund, 
the  Court  has  jurisdiction  to  make  an  order  upon 
the  petition,  and  is  bound  to  exercise  that  jurisdiction. 
But  where  such  a  petition  was  presented  by  trustees 
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wiibout  conaeDt  of  the  partiee  claiming  beneOcial 
interetta  in  the  fund,  and  no  cause  was  shewn  by  the 
trustees  for  taking  upon  themselves  to  be  the  movers 
in  the  matter,  the  Court,  to  discourage  such  applica- 
tions, allowed  them  only  respondent's  costs.  In  re 
Caeneau^t  Legacy  under  HouiauuCt  WUl^  2  Kay 
&  J.  249. 

(6)  Ooeti. 

Trustees  had  paid  money  into  court,  under  such 
circumstances  that  the  Court  considered  that  they 
had  thereby  acted  oppressively.  The  trustees  had 
deducted  from  the  money  paid  in  a  sum  in  respect 
of  their  costs.  Upon  a  petition,  by  the  eethU  gue 
tnui,  that  the  money  paid  in  might  be  paid  out  to 
them,  that  the  trustevs  might  refund  the  amount 
retained,  and  that  the  trustees  might  pay  the  costs 
of  the  petition,  the  Master  of  the  Rolls  made  an 
order  in  accordance  with  its  prayer.  On  appeal  to 
the  Lords  Justices,  they  held  the  paying  in  to  be  an 
act  of  oppression,  and  the  full  Court  of  Appeal  held 
that  the  trustees  should  pay  the  costs;  both  Courts, 
therefore,  dismissed  the  appeal  of  the  trustees  horn 
the  decision  of  the  Master  of  the  Rolls,  with  costs. 
In  re  WoodbunCt  TrutU^  26  Law  J.  Rep.  (ir.8.) 
Chanc.  522 ;  I  De  Oex  &  J.  333. 

Trustees,  after  being  warned  by  .T  T  C  and  W  B  C, 
their  eettmie  que  tnui,  that  if  they  paid  the  trust 
flmd  into  court  under  the  Trustees*  Relief  Act,  they, 
the  eeettUe  que  irttet,  should  object  to  the  trusteea 
being  allowed  the  costs  of  paying  the  fund  into  and 
taking  it  out  of  court,  nevertheless  paid  the  fund 
into  court  under  the  act,  stating  by  their  affidavit, 
not  that  they  had  any  doubts  as  to  the  title  of  their 
eet^uitque  trvM,  but  that,  "  to  the  best  of  their  know- 
ledge andbelief  the  said  J  T  C  and  W  B  C  were  the 
only  persons  interested  in  or  entitled  to  the  said 
trust  fund,  and  that  the  foots  mentioned  in  that  affi* 
davit  were  stated  upon  their  own  knowledge,  and 
they  had  acquired  such  knowledge  as  trustees  of  the 
said  trust  fund.'*  The  eethUs  que  truei  then  presented 
their  petition  for  the  payment  of  the  fund  out  of 
court,  and  praying  that  the  costs  of  the  petition  and 
of  paying  the  fund  into  court  might  be  paid  by  the 
trustees  personally: — Held,  that  the  trustees  who 
had  been  served  with  and  appeared  upon  the  petition 
were  not  entitled  to  the  coats  of  such  appearance, 
but  only  to  thdr  costs  of  paying  the  money  into 
court.  InretheTVueU of  W.  ComngUm:*  WiU,  25 
Law  J.  Rep.  (h.8.)  Chanc  288. 

Where,  by  the  affidavit  of  trustees  paying  money 
into  court  under  the  Trustees'  Relief  Ac^  it  ap- 
peared that  there  was  only  one  person  entitled  to 
the  money,  and  that  person  was  able  and  willing  to 
give  them  a  discharge  without  the  intervention  of 
the  Court,  the  trustees  were  not  allowed  their  costs 
of  a  petition  for  payment  oi  the  money  out  of  court. 
Me  ffeming't  Truet,  26  Law  J.  Rep.  (h.b.)  C^anc 
106;  8  Kay  &  J.  40. 

A  trustee  will  be  allowed  his  costs  of  paying 
money  into  court  under  the  Trustees*  Relief  Act 
where  there  is  a  case  of  bond  fide  responsibility.  He 
is  not  bound  to  take  upon  himself  the  responsibility 
of  deciding  between  adverse  claimants.  In  re  Head- 
ington^i  Trusie,  27  Law  J.  Rep.  (n.8.)  Chanc  175. 

Trustees  having  bond  fide  doubts  are  justified  in 
paying  funds  into  court,  under  the  Trustees*  Relief 
Act,  and  will  receive  Uieir  costs ;  the  Court  con- 


sidering it  impoitant  not  to  make  the  role  to<» 
stringent  as  to  their  costs  in  such  cases.  £e  WyU^g 
TrutU,  28  Beav.  458. 

A  trustee  paid  money  into  court  under  the  Troa- 
tees*  Relief  Acts  without  making  inquiries  for  the 
parties  entitled  to  the  fkind : — Held,  that  he  must 
pay  the  costs  which  the  eeduie  que  trutt,  who  ware 
officers  in  the  Austrian  senrice,  had  been  put  to  in 
obtaining  pavroent  of  the  money  out  of  court.  In 
re  Knighfi  Frueit,  28  Law  J.  Rep.  (ff.s.)  Cbanc 
625 ;  27  Beav.  45. 

Where  the  trustees  of  a  leney,  given  for  the  bene- 
fit of  a  lady  for  life,  with  hmitations  over,  one  of 
such  trustees  being  also  the  residuary  legatee  under 
the  will,  refused  to  comply  with  the  request  <^  the 
tenant  for  life,  that  they  would  pay  the  leg^y  into 
court  under  the  provisions  of  the  Trustees*  Reli^  Act, 
1847i  although  she  ofiered  to  pay  the  costs  of  the 
proceedings  for  that  purpose,  and  she  oonsequently 
instituted  a  suit  and  obtained  an  order  for  payment 
of  the  fund  into  court,  the  costs  of  the  suit  were 
directed  to  be  paid  out  of  the  residne.  HwndUg  r. 
Daxfie,  28  Law  J.  Rep.  (s.s.)  Chanc  873. 

The  costs  incurred  by  trustees  m  paying  money 
into  court  under  the  Trustees*  Relief  Act,  and  also 
the  costs  of  their  appearing  on  paying  it  out,  are 
subject  to  taxation.  In  re  nue*t  JSetate,  28  Iaw  J. 
Rep.  (h.b.)  Chanc  893;  27  Beav.  887« 

The  trustees  of  a  will  paid  money  into  court  under 
the  Trustees*  Relief  Act,  and  at  the  ssme  time  pre- 
sented a  petition  themselves  for  distribution  of  the 
ftind  among  the  parties  who  should  be  found  entitled 
thereto.  Notice  of  this  proceeding  was  given  by  the 
trustees  to  five  perrans  whom  they  knew  to  be  «bs* 
tuit  que  trust: — Held,  that  the  trustees  wcfe  not 
justified  in  presenting  such  a  petition,  except  under 
special  circumstances  which  did  not  exist  in  this 
case;  but  that  having  paid  the  money  into  oourt^ 
they  should  have  left  the  eetluii  que  iruil  to  take 
such  steps  as  they  might  be  advised.  The  trustees 
were  only  allowed  respondents*  costs,  and  the  car- 
riage of  the  order  was  given  to  the  isestuU  que  tnut* 
In  re  HutchxMMCe  HmH,  29  Law  J.  Rep.  (N3.) 
Chanc  356;  1  Dr.  &  Sm.  27. 

A  petitioner  claiming  a  fund  under  the  Trustees* 
Relief  Act  allowed  his  costs,  though  his  daim 
failed.    In  re  Birchri  Legacy,  2  Kay  &  J.  369, 

Trustees  who  have  paid  trust-funds  into  court  under 
the  Trustees*  Relief  Act,  and  take  copies  of  affi- 
davits of  parties  claiming  to  be  beneficially  interested 
in  the  fund,  will  not  be  allowed  their  costs  of  the 
copies  of  affidavits  so  taken  by  them.  In  re  Lauh 
rui^  8  Kay  &  J.  555. 

Payment  into  court  by  an  executor,  of  a  legacy 
bequeathed  to  a  married  woman,  not  apedfiodly 
appropriated,  the  husband  and  wile  being  abroad, 
and  the  husband  requiring  it  to  be  paid  under  a 
power  of  attorney : — Held,  that  the  executor  had 
a  right  to  pay  it  in,  his  costs  of  paying  in  to  be 
out  of  the  general  estate;  his  costs  of  appearing  on 
a  petition  to  pay  out  the  legacy,  out  of  the  legacy. 
£e  Jonee,  3  Drew.  679. 

A  trustee  vexatiously  paying  trust-money  into 
court,  under  the  Trustees'  Relief  Act,  ordered  to  pay 
the  costs  of  the  petitioner  for  obtaining  payment. 
In  re  Coterie  IVuH  (No.  1),  25  Beav.  861. 

A  trustee  paid  trust  funds  into  court,  under  the 
Trustees'  Relief  Act,  merely  because  other  troatees 
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to  whom  it  wit  payable  declined  to  give  a  release. 
He  was  ordered  to  pay  the  costs  of  getting  the 
money  out  of  court.  In  re  CaUf^i  TnuU  (No.  2), 
25  BeaT.  866. 

(D)  CssTui  quB  Trust. 

Purchase  by  a  trustee  and  executor  from  his 
tetini  que  ttutt  of  a  portion  of  an  unascertained 
residue  set  aside.  SmecUey  t.  Variey,  23  Bear.  358. 

An  executor  purchased  a  share  of  the  residue,  and 
in  an  administration  suit  be  was  ordered  to  pay  the 
assets  into  court,  mtntcs  the  amount  of  the  purchased 
share.  Afterwards,  in  another  suit,  the  purchase 
was  set  aside : — Held,  that  the  executor  was  not  enti- 
tled, on  setting  aside  the  transaction,  to  a  decree  for 
repayment  of  the  consideiation-money;  but  that  it 
must  be  paid  into  court  in  the  administration  suit. 
Ibid. 

(E)  Tbustii  avb  Mobtoaou  Acts. 
(a)  CorutntcHon  of. 

Where  a  power  of  sale  is  given  by  will  to  two 
trustees,  one  of  whom  is  an  in&nt,  the  Court,  under 
the  82nd  section  of  the  Trustee  Act,  1850,  will 
appoint  a  new  trustee  in  the  place  of  the  in&nt.  Be 
Porter**  Tnute,  25  Law  J.  Rep.  (ir.8.)  Chanc.  482. 

Where  the  last  surviving  trustee  of  a  term  of  years 
died  in  1799,  and  it  appeared  that  there  would  be 
great  difficulty  and  expense  in  obtaining  limited 
administration,  the  Court  appointed  a  new  trustee 
under  the  16  &  16  Vict  c.  55.  s.  9.  Davie  v« 
Chamier,  27  Law  J.  Rep.  (n.b.)  Cbanc  577. 

A  B  gave  all  his  real  and  personal  estate  and 
effects  of  what  nature  or  kind  soever,  to  C  D,  upon 
trust  to  pay  to  bis  wife  for  her  life  the  rents  of  his 
nal  estate  and  the  interest  on  all  sums  due  to  htm 
on  mortgage^  bond,  note  or  other  security,  and  after 
her  death  to  get  in  all  debts  owing  to  him  on  any 
secoiity,  and  pay  the  same  over  to  other  personsi 
C  D  died  intestate,  leaving  E  F,  his  eldest  son  and 
hei^at•law,  a  person  of  unsound  mind  and  an  infant: 
—Held,  that  the  legal  estate  in  the  mortgaged  pro- 
perty passed  to  C  D,  and  that  he  was  a  trustee,  and 
persons  were  appointed  to  convey  the  property  com- 
prised in  the  mortgages  to  the  purchasers  Uiereof, 
under  sections  3.  and  20.  of  the  Trustee  Act,  1850. 
In  re  Arrowmitk*e  Tnute;  In  re  Thompeon,  27 
Law  J.  Rep.  (ir.s.)  Chanc.  704, 

It  is  not  necessary  to  resort  to  the  jurisdiction  in 
lunacy  Ibr  such  an  order,  but  it  may  be  made  in  the 
jurisdiction  in  Chancery.    Ibid. 

The  Court  of  the  County  Palatme  of  Lancaster 
has  not  any  jurisdiction  to  appoint  a  new  trustee  in 
the  place  of  a  trustee  of  unsound  mind  not  so  found 
by  mquisition.  Such  jurisdiction  is  given  by  the 
legUature  (by  the  Trustee  Acts)  to  the  Lord  Chan- 
oeTlor,  or  other  persons  intrusted  with  the  care  of 
Innaties,  and  not  to  the  Court  of  Chancery.  In  re 
Ormerod,  28  Law  J.  Rep.  (m.s.)  Chanc.  55;  3  De 
Oex  &  J.  249. 

A  testator  devised  lands  in  trust  to  sell  for  the 
payment  of  debts ;  the  trustees  disclaimed,  and  the 
heir>at-law  could  not  be  found ;  the  lands  were  sold 
under  a  decree  in  a  suit  for  administration,  and  an 
order  was  obtained,  under  the  Trustee  Act,  1850, 
appointing  the  vendor'te  solicitor  to  convey  to  the 
respective  purchasers: — Held,  by  the  Lord  Chan- 
ealior,  on  the  question  being  raised  by  one  of  the 


purchasers,  that  the  provisions  of  the  9th  and  20th' 
sections  of  the  Trustee  Act,  1 850,  applied  to  the  case, 
and  that  the  order  which  had  been  made  was  correct. 
WiOss  V.  Oroom,  6  De  Gex,  M.  &  O.  205. 

The  Trustee  Act  held  to  apply  to  a  case  in  which* 
the  executor  of  a  surviving  trustee  hsd  not  proved 
the  will,  and  had  neglected  to  transfer  stock  on  the 
requisition  of  a  new  trustee  appointed  out  of  courts 
Be  EUie*e  Settlement,  24  Beav.  426. 

The  Court  directal  the  circumstances,  bringing  s 
case  within  the  Trustee  Act,  to  be  inserted  in  an 
order  vesting  the  right  to  transfer  stock.     Ibid. 

The  sole  trustee  of  money  for  A  and  B  invested  it 
in  stock  in  the  joint  names  of  himself  and  B  (an 
infant).  After  the  deaths  of  the  trustee  and  A,  the 
infant  was  held  to  be  a  trustee,  within  the  Trustee 
Acts,  and  a  vesting  order  was  made.  JSandera  v, 
Horner^  25  Beav.  467. 

(b)  Can  under  22  ds  23  Viet.  c.  85. 

Where  questions  of  great  nicety  arise,  and  the 
facts  have  not  been  precisely  ascertained,  it  is  not 
proper  for  trustees  to  state  a  case  for  the  advice  of 
the  Court,  under  the  30th  section  of  the  22  &  23 
Vict.  c.  35,  the  effect  of  such  advice  being  only  to 
indemnify  the  trustees  in  the  particular  state  of  facta 
appearing  by  the  statement  Be  Mochett*e  Tniete, 
29  Law  J.  Rep.  (ir.s.)  Chanc.  294;  Johns.  628. 

Where  it  is  desired  to  obtsin  the  sanction  of  the 
Court  to  the  laying  out  of  trust  monies  in  perma- 
nent improvements  upon  the  trust  property,  the 
proper  course  is  to  file  a  bill,  and  not  to  state  a  case 
under  Lord  St  Leonards*  Act^  the  Court  not  being 
authorized,  under  that  act,  to  go  into  evidence  as  to 
the  propriety  of  the  expenditure^  or  to  exercise  any 
control  over  the  subject-matter.  Be  BarringtmCe 
Settlement,  29  Law  J.  Ren.  (n.8.)  Cbanc.  807:  1 
Jo.  &  H.  142. 

(c)  PraOiee  umder. 

Where  copyholds  of  inheritance  had  been  sold  by 
order  of  the  Court  in  a  suit  by  an  equitable  mort- 
gagee against  the  infbnt  customary  heir,  who  had  not 
bcien  admitted,  and  the  personid  representative  of 
the  deceased  mortgagor,  the  consent  of  the  lord  of 
the  manor  evidenced  either  by  his  appearing  and 
consenting,  or  by  a  verified  certificate  of  his  consent, 
was  held  to  be  a  necessary  preh'minary  to  the  draw- 
ing up  of  a  vesting  order  under  the  Trustee  Act 
(18  &  14  Vict  c  60.)  made  upon  the  petition  of  the 
purchaser,  the  inlknt  heir,  and  the  personal  repre- 
sentative of  the  mortgagor.  Cooper  v.  Jonea,  25 
Law  J.  Rep.  (n.s.)  Chanc.  240. 

Semlfle — ^that  upon  the  legal  estate  in  mortgaged 
property  having  descended  to  the  heir  of  the  mort- 
gagee, the  Court  will  not,  where  there  is  no  sale  or 
transfer  proposed,  vest  the  estate  in  the  administra- 
tor of  the  mortgagee,  although  the  administrator  is 
beneficially  interested  in  the  money  secured.  In  re 
Hewitt,  27  Law  J.  Rep.  (ir.s.)  Chanc  .302. 

A  sum  of  stock  was  standing  in  the  names  of  four 
trustees,  one  of  whom  was  residing  abroad : — Held, 
that  the  18  &  14  Vict  c.  60.  s.  22.  (the  Trustee  Act, 
1850,)  empowered  the  three  resident  trustees  to  ask 
for  an  order  that  the  dividends  of  the  stock  due,  and 
accruing  due,  might  be  paid  to  them  without  any 
authority  from  the  fourth  trustee.  On  appeal,  the 
order  was  varied  by  restricting  it  to  the  dividends  to 
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Boente  during  the  joint  liTei  of  tbo  three.  In  ft 
PeyUm'a  SetSmmt,  27  Law  J.  Rep.  (n.s.)  Chanc. 
476;  25  BeaT.  817;  2  Do  Oez  A  J.  290. 

If  the  Bank  of  England  is  required  to  act  upon 
an  Older  made  in  ponuance  of  the  Tmttee  Act«,  the 
cireumitaneee  bringing  the  caae  within  the  acts  muat 
appear  upon  the  o^er  of  Court.  In  re  Mamtoarmg, 
28  Law  J.  Rep.  (n.8.)  Chane.  97;  26  Bcot.  172. 

On  the  neglect  of  old  truetees  to  tranifer  stock  to 
■ew  trustees  appointed  by  the  Court,  this*Court  will, 
«pon  motion,  vest  the  right  to  tnuisfsr  the  stock  in 
the  new  trustees,  and  that  whether  the  order  upon 
die  old  trustees  was  made  in  a  cause  or  upon  peti- 
tion. In  n  HoSbrook^i  WUl,  20  Law  J.  Rep.  (v.s.) 
Chanc.  200. 

Real  estates  dofised  to  married  women  and  inihata 
having  been  sold  under  a  decree  in  a  crediton*  suit 
in  several  lots;  upon  petition  under  the  Trustees* 
Acts,  the  Court  appointed  the  plaintiffs'  solicitor  to 
convey  their  shares  to  the  several  purchasers.  Form 
of  the  order,    ffanaoae  v.  SpitOe,  3  Sm.  &  O.  478. 

Under  the  10th  section  of  the  Trustee  Act,  1850, 
the  Court  will  now  make  an  older  vesting  lands  in 
a  new  trustee,  jointly  with  continuing  trustees,  not^ 
withstanding  the  doubts  suggested.  In  re  WaU$*i 
SeUlemeni,  9  Hare,  106,  and  In  re  Plyer'a  TruU, 
Ibid.  220.  In  re  the  Marquie  of  B^'a  WiU,  1 
Johns.  15. 


TURNPIKE. 

[Certain  Turnpike  Acts  in  Great  Britain,  con- 
tinued by  19&20  Vict  c  49.-~Certain  Acta  for 
regulating  Turnpike  Roads  in  Ireland  continued  by 
19  &  20  Vict  c  71.— Certain  Provisional  Orders 
made  under  the  14  &  15  Vict  c.  38.  to  £icilitate 
Arrangements  fbr  the* Relief  of  Turnpike  Trusts 
confirmed  by  20  &  21  Vict  c.  9.— The  takmg  of 
Toll  on  Turnpike  Roads  in  Ireland  discontinued, 
and  the  Maintenance  of  such  Roads  as  public  Roads 
provided  for  by  20  &  21  Vict  c  16.— Certnin  Turn- 
pike Acts  in  Great  Britain  continued  by  20  &  21 
Vict  c.  24. — Certain  Turnpike  Acts  in  Great  Bri- 
tain continued  by  21  &  22  Vict  c  63.— Certain 
Turnpike  Acts  in  Great  Britain  continued  by  22  & 
23  Vict,  c  61. — An  Act  to  continue  certain  Turn- 
pike Acts  in  Great  Britain,  and  to  extend  the  Pro- 
visions of  the  Act  of  the  Fourteenth  and  Fifteenth 
Years  of  Her  present  Majesty,  Chapter  Thirty- 
eight,  28  &  24  Vict  c  73. J 
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CoNSTBVcnoir  or  Acts,  nr  onrniAL. 

TOLlfl. 

(a)  IdabilUyioandBxempiwnfrom, 

(b)  Amount  amd  Nnrnber  of. 
ToiiLHousa. 

Repair  of  Tubrpiki  Roads. 


(A)  CoirsTBuoTioN  or  Acts,  ih  oiniral. 

A  turnpike  act  provided  that  no  toll-gate  should 
be  erected,  nor  any  toll  taken,  within  three  miles  of 
B.  The  road  authorised  by  that  act  did  not  extend 
to  Bf  but  there  was  a  oommunication  between  its 
termination  and  B  by  another  turnpike  road,  and 
also  by  a  public  road  made  since  the  act  was  passed: 
<--Held,  diat  under  these  curcumstanoes  the  three 


mfles  within  which  toll-gatfli  eould  not  be  ercctetf 
were  to  be  measured  ftom  B  hi  a  stialgfat  line  on  a 
borisontal  phme,  and  not  along  any  of  the  made. 
Jewell  V.  Sieadt  25  Law  J.  Rep.  (v.8.)  Q.Bw  294 1 
6  E.  &  a  850. 

The  trustees  of  a  turnpike-road  being  desiroos  of 
obtaining  an  act  authorising  the  making  a  new  read 
eonnectMl  with  the  former,  the  plaintiff  agreed  t» 
advance  2,0002.  for  the  purpose  of  making  the  new 
road,  upon  having  the  repayment  secured  bj  a  mort- 
gsge  of  the  tolls  of  both  roads.  The  trualees  obtained 
an  act  which  authorised  the  making  of  the  new  road, 
repealed  the  act  under  which  the  old  road  was  made^ 
and  placed  both  roads  uadtr  one  system  of  manage- 
ment, treating  them  for  most  porpoees  as  one  roaid. 
By  this  act  it  was  provided  that  the  tolls  of  the  old 
road  should  be  applied,  first,  in  paying  the  expenses 
of  obtaining  the  act;  secondly,  in  paying  the  interest 
on  mortgages  of  the  tolls  receivable  under  the  old 
act ;  thinly,  in  repairing  the  old  road ;  and,  fourthly, 
in  paying  the  principal  of  the  old  mortgages:  and 
that  the  tolls  of  the  new  road  should  be  applied, 
first,  in  paying  the  expenses  of  obtaining  the  act ; 
secondly,  in  making  and  repairing  the  new  road; 
thirdly,  in  paying  the  interest  of  money  borrowed 
on  the  tolls  of  ue  new  road ;  fourthly,  in  paying 
the  principal  of  monies  borrowed  under  the  repeal 
act,  or  borrowed  on  the  tolls  of  the  new  road.  The 
plaintiff  advanced  the  2,0001.,  and  a  mortgage  was 
made  to  him  of  the  tolls,  toll-houses,  ftc,  in  snch  a 
form  that  it  was  doubtftil  whether  it  extended  to  the 
tolls  of  the  new  road:— Held,  on  the  context  of  the 
act,  that  it  did  not  take  away  the  power  of  mort- 
gaging given  by  the  General  Turnpike  Act  8  Geo.  4w 
e.  126.  a  81 ;  tiiat  the  trustees,  therefore^  had  power 
Co  mortgage  the  tolls  of  the  old  road  as  well  as  the 
new  road  for  monies  borrowed  for  the  purposes  of  the 
new  road ;  and  that  the  plaintiff,  having  advanced 
his  money  on  the  foith  of  having  a  security  on  both 
roads,  was  entitled  in  equity,  if  not  at  law,  to  a  secu- 
rity on  the  tolls  of  the  old  road  as  well  as  of  the  new. 
Lord  Orewe  v.  JSdlettone,  1  De  Gex  &  J.  93. 

A  mortgagee  of  turnpike  tolls  and  toll-houses 
which  are  in  lease  and  are  subject  also  to  other  moi^ 
gageis  may  apply  to  this  Court  to  have  a  receiver 
appointed,  instead  of  taking  steps  to  obtain  posses 
sion  at  law.    Ibid. 

(B)  Tolls. 
(a)  LiabiU^  to  and  Exemption  frofin, 

A  local  turnpike  act  exempted  from  toll  eairiagei^ 
fte.  "employed  in  carrying  numore  employed  in 
husbandry  for  manuring  or  improving  laibd.**  The 
5  &  6  Will  4.  c  18.  also  exempts  from  tolls  car- 
riages "  when  employed  in  carryings  ftc  only  dung^ 
&c.,  or  nuinure  for  land*^ : — Held,  that  a  cart  ceny- 
ing  manure  to  a  place  of  deposit,  where  it  was  to  be 
kept  to  be  used  or  sold  for  toe  purpose  of  manuring 
land,  was  exempt  from  toll  under  both  of  these  actn 
Regina  v.  Preke,  25  Law  J.  Bep.f(!rA)  Q.a  64;  5 
E.  &  a  944. 

By  8  Geo.  4.  e.  126.  a.  82, ''No  toll  shall  be  taken 
for  any  horses  or  carriagea  which  shall  only  cross  any 
turnpike-road  or  shall  not  pass  100  yards  thereon." 
£,  after  crossing  a  tumpike-road  from  P  to  W  at 
a  toll-bar,  proceeded  for  a  mile  and  a  half  along  a 
parish  road,  and  then  passed  more  than  100  yvds 
along  a  turnpike-road  from  P  to  C,  which  was  under 
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the  tame  tnut  as  that  from  P  to  W:— Held,  that 
th«  100  jards  must  be  on  the  identical  road  with  that 
on  which  the  toll-bar  is  erected,  and  that  E  was, 
therefore,  exempt  from  tolL  l%e  Quitn  ▼.  Oemardf 
26  Law  J.  Rep.  (r.b.)  M.G.  148. 

A  steam-engine  with  a  thrashing-machine  passed 
along  atnmpike-road,  and  through  a  toll-gate,  on  its 
way  to  afiirm  where  it  was  to  be  employed  in  work> 
ing  the  thrashing-machine,  that  being  the  only  pur- 
pose for  which  it  was  used.  At  the  time  of  paaing 
through  the  gate,  it  was  not  connected  with  the 
thrashing-machine.  Toll  was  demanded  and  taken 
for  the  steam-engine  by  the  keeper  of  the  gate,  for 
which  taking  he  was  subsequently  oonrict^.  He 
appealed  to  the  Setsions,  when  the  conviction  was 
affirmed : — ^Held,  upon  a  case  stated  for  the  opinion 
of  the  Court  of  Queen's  Bench,  that  the  steam-engine 
must  be  taken  to  be  part  of  the  thrashing-machine, 
and  that^  therefore,  being  free  from  toU,  &e  conTio* 
tion  was  right  TU  (^um  ▼.  Mattjf,  27  Law  J. 
Rep.  (n.8.)  M.C.  50;  itom.  JZ.  t.  J^a%,  8  E.  &  B. 
712. 

iSmiMe,also,  by  Xonl6biip6sU,a/.,  that  it  would 
be  free  from  toll,  if  it  had  been  sent  along  the  road 
for  the  purpose  of  being  used  for  working  a  thrash* 
iag'machine,  though  such  thrashing-machine  was 
not  with  it  at  the  time  of  passing  the  gate.    Ibid. 

The  41st  section  of  the  S  Gea  4.  c  126.  enacts, 
that  if  any  person  shall  with  any  horw,  cattle,  beast, 
or  carriage  go  off  or  pass  from  any  turnpike-road 
through  or  oTor  any  land  or  ground  near  or  adjoining 
thereto  (not  being  a  pnblie  highway,  and  such  person 
not  being  the  owner  or  occupier,  or  senrant,  or  one 
of  the  ftunily  of  the  owner  or  occupier  of  such  land 
or  ground),  with  intent  to  evade  the  payment  of  the 
tolls  granted  by  any  act  of  parliament,  he  shall  for 
every  such  offence  forfeit  and  pay  any  sum  not  ex- 
oeeding  61.  Section  82.  of  the  same  statute  provides 
that  no  toll  shall  be  taken  for  any  horses  or  cairiages 
which  shall  only  cross  a  turnpike-road,  or  shall  not 
pass  above  100  yards  thereon : — Held,  that  these  two 
sections  are  to  be  read  together,  and  therefore,  where 
the  appellant,  with  a  carriage  and  horse  went  off 
from  a  tumpiko-road  and  through  and  over  a  private 
road,  along  which  he  had  no  right  to  go,  with  intent 
to  evade  the  payment  of  the  toll  upon  the  tumpike- 
nad,  but  had  only  gone  84  yards  along  that  road 
before  going  off  from  it  over  the  private  road,  it  was 
held  that  he  was  not  liable  to  conviction  under  sec- 
tion 41.  Held,  also,  that  two  or  more  journeys 
cannot  be  coupled  together  so  as  to  make  out  that 
the  appellant  had  gone  above  100  yards  along  the 
tampike-road  before  gmng  off  on  to  the  private  road, 
bat  that  the  distance  of  100  yards  mentioned  in  the 
act,  means  100  yards  upon  one  journey.  VeilA  v. 
tiU  TnatMt  oftkeSxaer  Tmmjpik^-road,  27  Law  J. 
Rep.  (it.s.)  M.C.  116;  8  E.  &  B.  986. 

The  8  Geo.  4.  c  126.  s.  82.  exempts  from  turnpike 
toll  any  rector,  vicar,  or  curate^  going  to  or  returning 
from  visiting  any  sick  parishioner,  or  on  other  his 
parochial  duty  within  his  parish: — Held,  that  a 
clergyman  acting  temporarily  as  curate  of  a  parish, 
with  the  permission  of  the  bishop,  though  without 
fais  Mcenoe,  was  a  curate  within  the  exemption;  and 
that  the  exemption  extended  to  n  turnpike  without 
the  parish  to  which  he  was  going  on  parochial  doty. 
TempU  ▼.  JDidBimmm,  28  Law  J.  Rq».  (N.a.)  M.C. 
10;  1  B.  &  S.  84. 


By  the  permission  of  the  Queen,  one  of  her  caiu 
riages,  drawn  by  her  horses  and  driven  by  her  coach- 
man, was  used  by  the  wife  of  G,  the  Crown  Equerry, 
and  was  driven  through  the  toll-gate  of  W.  G^ 
wife  was  in  the  carriage,  and  was  being  driven  for  her 
own  pleasure ;  but  G  was  not  present,  nor  were  the 
carriage  and  hones  used  on  the  particular  occasion 
in  the  discharge  of  his  duty  as  Crown  Equeny  :«• 
Held,  that  the  carriage  and  horses  were  exempt  from 
the  payment  of  tolli.  WeiUwr  v.  PwUm,  28  Law 
J.  Rep.  (n.8.)  M.C.  227. 

By  section  25.  of  the  10  Geo.  4.  c  50.  (amending 
the  7  Gko.  4.  c.  142,  for  consolidating  the  trusts  of 
the  turnpike-roads  north  of  the  Thames),  when  the 
toll  has  been  once  paid  in  respect  of  any  horse  or 
other  beast,  cattle  or  stock,  no  further  toll  ^all  be 
demanded  or  taken  during  the  same  day,  except  m 
the  cases  hereinafter  mentioned,  for  or  in  respect  of 
the  same  horse,  Ac,  at  any  other  gate  or  bar  within 
the  same  district,  or  on  retoniing  or  re-passing 
through  the  same  gate.  Section  28.  provides  that 
toll  shall  be  jwid  **  for  every  horse  or  beast  drawing 
any  stage-coach,  van,  caravan,  waggon  or  other  oar* 
riage,  conveying  passengerB  or  goods  for  pay,  hire  or 
reward,  for  each  time  of  passing  along  any  of  the 
roads*': — Held,  that  section  28.  does  not  apply  to 
cases  where  the  carriage  itself  is  let  to  hire,  and  that 
therefore  where  toll  had  been  paid  for  horses  with 
an  empty  van  hired  to  remove  fomiture,  toll  cannot 
be  demanded  on  the  return  of  the  van  laden  with  the 
fomiture.  8hoH  v.  H^dum,  29  Law  J.  Rep.  (ir.8.) 
M.C.  208. 

A  parish  road  crossed  a  turnpike-road  ttom  P  to 
W,  at  a  place  where  there  was  a  toll-bar,  and  then 
met  another  turnpike-road  from  P  to  C  under  the 
same  trust  as  the  first,  but  not  being  the  lame  road. 
A  carriage,  passing  along  the  parish  road,  crossed 
the  turnpike-road  from  P  to  W  at  the  turnpike,  and 
then,  without  prooeeding  further  on  that  turnpike- 
road,  followed  the  parish  road,  and  then  went  mor« 
than  100  yards  on  the  road  from  P  to  C : — Held, 
that  it  was  exempted  from  toll  by  stat  8  Geo.  4. 
c  126.  s.  32,  not  baring  passed  over  100  yards  on  the 
same  turnpike-road,  though  it  had  passed  more  than 
that  distance  on  one  in  the  same  trust.  Qerrord  v. 
PoribfT,  7  E.  A  B.  498. 

if>)  AmowU  and  Nwnhtr. 

A  local  act  provided  that  upon  the  W  turnpike" 
road  certain  tolls  should  be  chargeable,  and  amongst 
othen,  **  for  every  horse  or  other  besst  drawing  any 
other  chaise,  chair  or  caliche,  or  any  taxed  cart,  a 
sum  not  exceeding  the  sum  of  8<i*\ — Held,  that 
a  cart  upon  which  a  tax  had  been  imposed  and  paid 
in  the  previous  year,  was  within  the  above  enactment, 
and  that  no  larger  toll  than  Sd.  could  be  charged  for 
passing  through  the  toll-gate.  Purdy  v.  Smith,  28 
Law  J.  Rep.  (n.8.)  Q.B.  150;  1  E.  &  E.  611, 

By  a  local  act  (10  Geo.  4.  o.  cxxxiii.  s.  14.)  the 
trustees  of  a  certain  road  were  authorixed  to  take 
certain  tolls  at  the  toll-gates  erected  under  the  act 
By  a  subeequent  sectioa  (s.  15.)  it  was  enacted,  that 
if  any  person  should  have  paid  the  toll  thereby 
authorised  to  be  taken  for  the  passing  of  any  horse, 
8ec.  through  any  of  the  turnpikes  erected  by  virtue 
of  this  act,  the  «une  horse,  &c.  should,  upon  a  ticket 
denoting  Uie  payment  theroof  on  that  day  being  pnn 
duced,  be  permitted  to  pass  and  re-pass  tolUAve 


632 


TURNPIKE— UNDUE  INFLUENCE. 


■through  the  mne  toll-gate,  and  also  through  such 
other  gate  or  gates,  if  any,  as  the  ticket  for  such 
payment  should  free,  at  any  time  during  the  same 
day.  The  16th  section  enacted,  that  no  more  than 
one  Aill  toll  should  be  taken  in  respect  of  the  same 
horse,  &c.  for  passing  on  the  same  day  through  all 
or  any  of  the  toll-gates  along  the  whole  line  of  the 
said  road : — Held,  that  after  payment  of  one  maximum 
toll,  no  toll  was  payable  for  passing  once  on  the 
same  day  with  the  same  horse,  &c.  through  any 
other  toil-gate  on  the  whole  line  of  the  said  road. 
Johnson  ▼.  Codksedffe,  27  Law  J.  Bep.  (v.s.)  M.C. 

(C)  TOLLHOUSB. 

The  powers  given  by  the  9  Geo.  4.  c.  77.  s.  5.  to 
trustees  of  turnpike-roads  to  erect  toll-honsea  on  the 
sides  of  a  turnpike-road,  and  to  take  and  inclose  on 
the  sides  of  such  road  suitable  garden  spots,  extend 
only  to  the  strips  of  land  on  the  side  of  the  road  over 
which  the  public  have  an  easement,  and  the  trustees 
cannot  take  part  of  uninclosed  waste  adjoining  the 
road,  over  which  the  public  have  no  easement. 
Bedcett  v.  UpUm,  25  Law  J.  Bep.  {ka)  Q.B.  70;  5 
£.  &  B.  629. 

(D)  RXPAIBS  or  TilRNPIKB  BOADS. 

When  a  turnpike-road  is  out  of  repair  the  proper 
person  to  be  summoned  and  proceeded  against  in 
the  first  instance  before  Justices^  under  section  94. 
of  the  5  &  6  Will.  4.  c.  50,  is  the  troasurer,  or 
surveyor,  or  other  officer  of  the  turnpike- road.  An 
order  on  the  parish  surveyor  for  the  repairs  of  a 
turnpike-road  can  only  be  made  upon  its  appearing 
to  the  Justices  that  the  turnpike  trust-funds  aro 
insufficient.  In  re  Swrveyon  of  OortoTi,  25  Law  J. 
Bep.  (n.s.)  M.C.  70. 

A  piece  of  road  in  the  borough  of  Q  had  been  for 
many  years  common  to  two  turnpike  trusts.  An 
agreement  had  been  entered  into  between  them  that 
one  set  of  trustees  should  repair  the  road,  and  that 
the  other  should  pay  to  them  a  certain  sum  annually 
so  long  as  the  road  should  remain  common  to  both 
trusts,  and  should  be  maintained  and  kept  in  repair: 
r—Held,  that  it  was  competent  for  the  trustees  to 
enter  into  this  agreement,  and  that  an  action  would 
lie  to  recover  the  sum  of  money  so  agreed  to  be 
paid.  Swinburne  v.  Jtobinson,  28  Law  J.  Bep.  (n.s.) 
Q.B.4;  1  E.  &E.  80. 

By  a  local  act,  it  was  provided  that  it  should  not 
be  lawflil  for  the  said  trustees  (the  defendants)  to 
apply  any  of  the  tolls  or  monies  raised  by  them  in 
repairing,  &c.  any  part  of  the  said  turn  pike- roads 
in  any  town  or  place  which  was  or  should  be  paved 
or  repaired  by  any  Commissioners  or  trustees  for 
executing  any  local  act  of  parliament : — Held,  that 
the  fkct  that  the  borough  of  Gateshead  bad  been 
brought  under  the  provisions  of  the  Public  Health 
Act,  1848,  did  not  prevent  the  agreement  entered 
into  between  the  two  sets  of  trustees  from  being 
binding  upon  the  defendant.    Ibid. 

A  summons  was  taken  out  under  stat.  5  &6  WUl.  4. 
c.  50.  s.  94,  against  the  surveyors  of  the  highways  of 
the  township  of  G,  on  a  complaint  that  a  road  in  the 
township  was  out  of  repair.  At  the  hearing  it 
appeareid  that  the  road  was  a  turnpike- road.  The 
complainant  ofiered  to  prove  that  the  turnpike-road 
trust  had  no  funds,  and   stated    further  that  he 


appeared  on  behalf  of  the  turnpike-road  trust  The 
Justices  refused  to  receire  any  evidence  upon  this 
summons,  and  dismissed  the  complaint  On  a  motion 
for  an  order  compelling  the  magistrates  to  hear  the 
summons, — Held,  that  they  had  done  rightly ;  and 
the  order  was  refused.  JUgina  ▼.  Tr^ffbrd,  6  £.  & 
B.  967. 


UNDUE  INFLUENCE. 

[See  Pa&bnt  and  Child.] 

Where  a  father  and  son,  the  son  haymg  recently 
oome  of  age  and  being  still  under  the  parental  influ- 
ence, arrange  to  re-settle  the  fiimily  estates,  of  which 
the  iather  is  tenant  for  life,  with  remainder  to.  the 
son  in  tail,  with  a  view  to  secure  the  peace  and 
honour  of  the  famfly,  or  to  prevent  disputes  and 
litigation  in  the  fiunily,  or  to  preserve  the  property 
in  the  fiunily,  if  the  arrangement  appears  to  the 
Court  to  be  upon  the  whole  and  in  its  parts  a  reason- 
able arrangement,  that  transaction  will  be  supported 
by  this  Court,  even  although  the  son,  being  under 
the  influence  of  the  fiither,  may  not  have  been  fblly 
cognisant  and  made  aware  of  all  his  rights.  But  It 
the  father  acquires  a  material  and  substantial,  and 
not  merely  a  trifling  and  unimportant  benefit  Ibr 
himself,  from  and  at  the  expense  of  his  son,  the 
transaction  cannot  be  supported,  unless  it  can  be 
shewn  that  the  son  was  placed  beyond  the  parental 
influence;  and  had  the  assistance  of  independent  pro- 
fessional advice,  and  was  perfectly  informed  of  all 
his  rights,  and  thoroughly  understood  all  the  details 
and  particulars  of  the  transaction ;  and  the  onus  of 
shewing  that  it  is  such  a  case  lies  on  the  fiitheb 
DimkUUe  v.  DinudcUe,  25  Law  J.  Bep.  (it.8.)  Chanc; 
806;  8  Drew.  556. 

Where,  therefbre,  a  son  filed  a  bill  against  his 
father  to  set  aside  a  feaniij  arrangement  of  the  abore 
character,  but  was  not  able  to  present  to  the  Court 
the  simple  case  above  stated  as  an  exception  to  the 
general  rule;  where  the  son  could  not  ofler  to  put 
himself  and  his  father  in  their  original  position,  to 
restore  those  benefits  which  the  son  had  acquired 
from  the  father  at  his  expense,  and  to  ask  for  those 
back  which  the  father  had  acquired  from  the  son: 
in  that  case  the  plaintiff  was  not  himself  in  a  posi- 
tion to  do  equity,  and  his  bill  was  dismissed  with 
costs.     Ibid. 

In  1848,  a  person  pretending  that  he  had  a  divine 
mission  obtained  a  gift  of  stock  from  a  lady,  by  im- 
posing a  belief  on  her  mind  that  he  sustained  a 
supernatural  character.  The  lady's  relations  were 
aware  of  the  gift  at  the  time  it  was  made,  and  she 
resided  with  and  was  supported  by  the  donee  from 
1848  up  to  her  death,  in  1858.  Upon  a  bill  by  the 
administrator  of  the  lady,  the  Court  ordered  the 
donee  to  refund  the  stock,  with  interest  thereon  from 
the  time  of  her  death.  Whether  the  donee  really 
believed  that  he  was  the  supernatural  being  be  repie> 
sented  himself  to  be,  is  immaterial.  Notiidge  ▼• 
Prince,  29  Law  J.  Bep.  (h.8.)  Chanc.  857 ;  2  Gifil 
216. 

A  mining  lease  granted  by  a  person  two  years  after 
coming  of  age  set  aside.  Orotvenor  v.  SherraU,  28 
Beav.  659. 

A  young  lady,  two  years  after  she  came  of  age» 
gniuted  a  mining  lease,  as  to  part  of  tlie  property  in 
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pMMSsSon,  and  as  to  the  rdst  in  reverrion,  to  her 
brother-in-law  and  uncle,  at  the  suggestion  and  ad* 
vice  of  her  father's  executor,  and  with  no  independent 
advice.  Three  months  afterwards  the  executor  was 
taken  into  partnenhip  with  the  lessees.  It  appeared 
that  applications  of  other  parties  to  become  leasees 
had  been  discountenanced  and  concealed  from  the 
knowledge  of  the  lady: — Held,  that  to  support  the 
lease  in  equity  the  leMees  were  bound  to  shew  that 
no  better  terms  could  have  been  obtained ;  that  the 
grantor  had  the  fullest  information  on  the  subject ; 
that  she  had  sepaxate,  independent  and  disinterested 
advice,  and  that  she  had  deliberately  and  intention* 
ally  made  the  grant,  and  the  lessees  having  &iled  in 
proving  this,  the  lease  was  cancelled.    Ibid* 

A  reversionary  sale  and  a  ^;rant  of  a  reversionary 
lease  stand  on  the  same  principles^    Ibid* 


UNIVERSITY. 

-  [The  17  &  18  Vict  c  8i;  concerning  the  Uni- 
veraity  of  Oxford  and  the  College  of  St.  Marj^  Win* 
Chester,  amended  by  19  &  20  Vict  c.  81. — The  good 
Government  and  Ex'tension  of  the  University  of 
Cambridge,  of  the  Colleges  therein,  and  of  the  Col- 
lege of  King  Henrv  the  Sixth  at  Eton,  further  pro- 
vided for  by  19  &  20  Vict  c.  88.— The  University 
of  Oxford  and  Colleges  in  the  said  University,  and 
the  College  of  St  Mary  of  Winchester  near  Win- 
chester, empowered  to  sell  and  exchange  Lands 
under  certain  Conditions,  by  19  &  20  Vict  c.  95.-^ 
The  powers  of  the  Commissioners  under  the  17  &  18 
Vict  c.  81 1  concerning  the  University  of  Oxford  and 
the  College  of  St  Mary,  Winchester,  continued,  and 
further  amended  by  20  &.  21  Vict  c.  25.— Provision 
made  ibr  the  better  Government  and  Discipline  of 
the  Universities  of  Scotland,  and  improving  and  re- 
gulating the  Course  of  Study  therein;  and  for  the 
Union  of  the  Two  Universities  and  Colleges  of  Aber- 
deen, by  21  &  22  Vict  c.  83. — Repeal  of  part  of  an 
Act,  43  Eliz.  c.  29,  concerning  the  several  Incor* 
pomtions  of  the  Universities  of  Oxford  and  Cam- 
bridge, and  the  Confirmation  of  the  Charters,  Liber- 
ties, and  Privileges  granted  to  either  of  them,  by 
22  A  23  Vict  c.  19.— Doubts  as  to  Admission  to  the 
Office  of  Principal  in  the  Universities  of  Scotland 
ramoved  by  22  &  23  Vict  c.  24.— The  Powers  of 
the  Commissioners  under  an  Act  19  &  20  Vict  c.  88. 
concerning  the  University  of  Cambridge  and  the 
College  of  King  Henry  the  Sixth  at  Eton  continued 
by  22  &  23  Vict  c.  34.— The  Consideration  of  an 
Ordinance  laid  before  Parliament  in  a  Report  of  the 
Oxford  University  Commissioners  provided  for  by 
28  Vict.  o.  28.— The  Provisions  of  the  Universities 
and  College  Estates  Act  (1858),  and  of  the  Copyhold 
Acts,  and  of  the  Act,  3  &  4  Vict  c  113.  and  17  &  18 
Vict  c.  84,  so  fiu*  as  the  same  relate  to  Universities 
and  Colleges,  extended  by  23  &  24  Vict,  c.59.— 
Doubts  respecting  the  Craven  Scholarships  in  the 
University  of  Oxford  removed  and  the  University 
enabled  to  retain  theCustodv  of  certain  Testamentary 
Documents,  by  23  &  24  Vict  c.  91.] 


USE  AND  OCCUPATION. 

In  an  action  of  debt,  not  upon  a  deed  or  9H  awordf 
DiOGST,  1855—60. 


or  any  specialty  or  qwui  specialty,  the  venue  will 
still  be  changed  on  the  common  affidavit  before 
issue,  if  it  is  not  answered  by  any  affidavit  shewing 
that  the  trial  can  take  place  more  conveniently  in 
the  original  county;  as,  for  example,  on  the  ground 
that  the  witnesses  reside  there.  Smith  v.  O'Brien, 
and  Jutland  v.  RicKet,  26  Law  J.  Rep.  (h.s.)  Exch. 
30. 

Thus,  in  actions  for  use  and  occupation  the  venue 
will  be  changed  on  the  common  affidavit  berore  issue, 
although  the  claim  he  for  rent  on  a  lease,  it  not  ap- 
pearing on  the  affidavit  in  answer  that  the  action  is 
on  a  deed,  nor  that  the  plaintiff's  witnesses  reside  in 
the  original  county.     Ibid. 

An  action  for  use  and  occupation  is  one  of  contract, 
and  is  founded  on  the  relation  of  landlord  and  tenant; 
it  therefore  requires  evidence  of  an  occupation  by 
the  permission  of,  and  under  a  contract  with,  the 
plaintiff;  and  though  the  title  on  the  part  of  the 
plaintiff  and  occupation  by  the  defendant  may,  in  the 
absence  of  any  other  evidence,  be  tLprimdfacie  case 
from  which  such  a  contract  may  be  inferred,  yet  where 
the  letting  has  been  by  another  party,  the  plaintiff 
will  not  be  allowed  to  recover.  So  where  he  fiiils  to 
prove  title  or  actual  contract  with  himself.  And 
where  the  letting  has  been  by  another  party,  mere 
notice  by  plaintiff  (even  though  he  has  the  title)  to 
pay  the  rent  to  him,  will  not  convert  the  occupation 
into  an  occupation  by  his  permission  and  under  a 
contract  with  him;  for  such  notice,  unless  assented 
to  by  the  tenant,  does  not  create  a  new  contract,  and 
can  only  enable  the  party  to  bring  ejectment  to 
recover  possession  of  the  premises.  Churchwa/rd  v. 
Ford,  26  Law  J.  Rep.  (njb.)  Exch.  354;  2  Hurt  A 
N.  446. 

^  To  a  declaration  in  an  action  for  use  and  oocupar 
tion,  the  defendant  pleaded,  upon  equitable  grounds, 
that  (except  so  far,  &c.)  before  the  commencement 
of  such  use  and  occupation,  he  had  become  tenant 
of  the  premises  and  of  certain  buildings  thereon;  that 
by  reason  of  such  buildings  standing  th^eon  he 
agreed  to  pay  a  larger  rent  tiian  he  otherwise  would 
have  done;  that  the  plaintifishad  insured  such  build^ 
ings  against  damage.by  fire,  by  the  terms  of  which 
insurance  it  was  stipulated  tliat  in  case  of  damage  by 
fire,  the  insurance  office  might  either  pay  to  the 
plaintiffii  the  amount  of  damage  or  might  rebuild  and 
reinstate  the  buildings;  that  the  said  buildings  were 
accidentally  destroyed  by  fire,  whereby  the  value  of 
the  premises  to  the  defendant  was  much  lessened; 
that  but  for  that  insurance  by  the  pLaintiifs  the  de» 
fendant  would  have  insured  the  buildings  against 
damage  by  fire,  but  that  by  reason  of  his  bt'lief  thut 
in  case  of  destruction  by  fire,  the  same  would  be  re- 
built and  restored  by.  the  said  office,  or  by  the  plain- 
tifis  through  the  insurance  money^  he  was  induced 
not  further  to  insure  the  same;  that  the  plaintifis 
chose  to  receive  and  bad  received  the  money  from 
the  insurance  office^  and  that  the  buildings  had  not 
been  rebuilt  or  reinstated,  although  the  said  insurance 
money  was  sufficient  for  that  purpose;  that  the  value 
of  the  premises  was  much  lessened,  and  that  the 
value  of  the  use  and  occupation  in  respect  whereof  . 
the  plaintifiii  claimed  was  deteriorated  and  reduced, 
and  did  not  exceed  the  sum  of  1202.,  which  sum 
was  brought  into  court: — Held,  upon  demurrer,  that 
this  was  a  bad  plea.  Lofft  v.  DennU,  28  Law  J« 
Rep.  (er.8.)  Q.B.  168;  1  £.  &  K  474. 
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In  an  ftctton  fn  me  and  oeeapatioii  H  wm  pnrwi 
tbat  one  K,  the  superior  landlord,  bad  let  tbe  pi^ 
mine  to  the  plaintsff,  who  underlet  them  to  the  de> 
fendant  for  the  whole  of  bis  term,  leavins  no  reveieion 
in  himself.  There  waa  evidence  of  toe  d^endant 
bftTingi  upon  the  expiration  of  hit  tonancy,  applied 
to  K  for  a  freah  term,  and  of  auch  application 
being  refused  bj  K,  who  referred  the  defendant  to 
the  plaintiff  as  being  the  tenant.  The  defendant 
having  continued  to  occupy  after  the  expiration  of 
the  term,  the  plaintifTsued  him  in  respect  of  sudi 
occupation,  and  after  action  paid  rent  to  K  for  the 
timo  the  defbndant  had  so  held  over: — Heldf  WiUet^ 
J,  dmmtienUJ,  that  there  was  evidence  fh>m  which 
A  jury  might  infer  a  contrB4;t  that  the  defendant 
•honld  pay  the  plaintiff  for  the  occupation  of  the 
premiNa.  Levy  or  Levi  v.  Xewif,  28  Law  J«  Bep. 
<it.8.)  CP.  804;  6  Com.  B.  Bep.  N.S.  766. 

Tenants  in  common  may  join  in  suing  for  use  and 
occapatioii,  a  tenant  holding  under  them.  The 
phuntifis  wera  children  of  L.  The  tenant  paid  rente 
to  an  agent  of  the  ftmUy,  who  gnve  a  receipt  ''on 
Mcount  of  the  fiimily  of  the  late  Mrs.  L**:— Held, 
tbat  this  was  evidence  of  a  joint  letting,  and  of  a 
tenan<»r  to  them  jointly.  Ltut  v.  JHim,  28  Law  J. 
Bep.  (n.b.)  Exch.  94. 

In  an  action  by  overseers  for  use  and  oocupationi 
and  for  tent  of  parish  lands,  evidence  that  the  defen- 
dant and  hisaaoestors  had  for  upwards  of  a  century, 
np  to  the  last  ten  years,  paid  rent  for  the  land  as 
**  common  lands,**  (he  refbsinff  to  produce  the  deeds 
ander  which  he  profesaed  to  nold),  is  sufficient  evi- 
dence to  go  to  the  jury,  in  the  absence  of  any  evi* 
denee  that  the  paymente  were  made  by  way  of  chief- 
rent  (HT  rent-chaige.  Harden  v.  Hedeeik^  28  Law 
J.  Bep.  <ii.8.)  Exch.  187;  4  HurL  &  K.  175. 


USUBY. 


[See  Dud  (B).] 

lEad  rf  Uam^M  v.  OgUt  7  Law  J.  Dig.  71d| 
7DeGex,M.&G.  181. 

The  Usury  Act  (2  &  3  Vict  c  87.)  does  not,  in 
oases  of  loans  on  security  of  lands  merely  invalidate 
the  security  on  lands,  and  leave  the  contract  valid; 
but  it  leaves  in  such  cases  the  statute  of  Anne  nn- 
tonched,and  consequently,  the  oonfroct  being  in  valid« 
not  only  are  the  securities  on  land  avoided,  but  also 
any  jMrsonof  securities,  whether  bonds  or  bills  of 
exchange,  are  likewise  avoided ;  confirming  Hodg^ 
hnkaom  v.  WyoU  and  PueM  v.  Ikanid^  and  over- 
ruling the  recent  equity  cases  to  the  contrary — Boi 
parte  Warringkm,  cited  in  Zone  t.  Jffario€^  Lang^ 
ttm  V.  ffaynee,  26  Law  J.  Bep.  (n.s.)  £xch.  819;  1 
HurL  &  N.  366. 

There  had  been  a  loan  of  money  on  the  security 
of  bills^  which  bills  being  unpaid,  others  for  a 
larger  amount  (including  the  interest  due  on  the  fint 
set)  were  token  in  their  stead  and  were  disconnted, 
and  discounted  at  usurious  interest,  and  on  this 
second  occasion  a  warrant  of  attorney  was  taken, 
on  which  judgment  was  instantly  entered  up  and 
registered,  so  as  to  become  a  charge  on  land  under 
the  1  &  2  Vict  c  110  :•— Held,  tbat  the  lender  of 
the  money  was  entitled  to  enforce  his  security 
agfunst  the  land,  as  the  drcumstances  under  whii^ 
it  was  given  did  not  tender  it  void  under  the  2^  3 


Vict  e.  87.  ■»  1.  Lam  ▼.  Herloei  (Hoom  UhatU^ 
25  Law  J.  Bep.  (njr.)  Chanc.  263;  22  Law  J«  Bep^ 
(n.8.)  Chanc.  986. 

The  plaintiff  advanced  money  in  1868  at  naa- 
rious  intorest,  upon  a  bill  of  exchange  at  sii  months* 
date,  and  secured  by  a  judgment  The  bill  was  re- 
newed from  time  to  time  until  January  1866.  Tlw 
borrower  became  bankrupt  in  December  1866,  and 
a  suit  was  instituted  for  the  purpose  of  having  it 
declared  that  the  freehold  and  leasehold  property  of 
the  borrower  was  bound  by  the  judgment,and  onghtto 
be  sold  in  order  to  satisfy  the  amount  due  to  the  plain- 
tiff: — Held,  that  the  judgment  was  a  security  apoa 
land,  and  could  not  be  oiforoed  upon  the  freehold 
and  leasehold  property.  Bill  dismissed,  but  without 
costs.  £cfnd  v.  BeU,  27  Law  J.  Bep.  (va)  Chanc 
238;4Drow.  167. 


VACCINATION. 

[Further  Provision  for  the  Pnctioe  of  Vaecfa^ 
tion  in  Ireland  made  by  21  &  22  Viot  c.  64.J 


VAGBANT  ACT. 

The  Vagmnt  Act,  6  Geo.  4.  c  83.  s.  6,  snbjaefts 
to  imprisonment  every  person  being  found  in  cr 
upon  any  dwelling-house,  diCy  or  in  any  indoaed 
yard,  garden,  &c.,  for  any  nnlawfol  purpose ;  eveiy 
suspected  person  or  reputed  tMe£  fit^^imiimff  bdj 
river,  canal,  or  navigable  stream,  dock  or  beato,  er 
any  quay«  wharfs  or  warefaouae  near  er  adjoining 
therete,  or  ^any  street,  highway,  or  avenue  leading 
thereto,  or  any  place  of  puUie  zeeoit,or  any  avenue 
leading  thereto,  or  any  street,  highway,  or  place  ad- 
jaeenty  with  intent  to  commit  felony.  The  commit- 
ment steted  that  the  said  Thomas  Cfroes^  then  being 
a  sospciAed  person  and  reputed  thic^  flreqnenting  the 
public  streeto  and  plnces  of  and  in  the  said  city, 
then  and  there  was/owid  in  Bailway  Plaee^  being  a 
public  thoroughfare  and  one  of  the  places  of  puUie 
resort  of  and  m  the  said  city,  with  intent  felomoaaly 
to  steal,  &C, : — Held,  that  the  eommitnent  was  not 
bad  in  stating  that  the  prieoner  was  "found**  in  a 
place  of  public  resort,  instead  of  alleging  that  he 
was  ** frequenting**  such  place.  Jn  reCroa,  26 
Law  J.  Bep.  (n.8.)  M.C.  28 ;  1  Huri.  fie  N.  651. 

A  conviction  under  the  Vagmnt  Aet,  6  Gen.  4^ 
c.  83.  B.  4,  alleged  that  the  defendant  being  a  sus- 
pected person,  on  &e.,  at  the  railway  station  in  the 
parish  of  D,  the  same  being  at  the  time  a  plaee  of 
publie  resort,  did  frequent  the  platform  of  the  said 
station  with  intent  to  commit  felony: — H^^that 
it  sufficiently  appeared  that  the  platform  was  a  place 
of  public  reaort,  and  tbat  the  conviction  was,  them^ 
fore,  good.  Ex  parte  Jkme,  26  Law  J.  Ben.  (ha) 
M.C.  178. 

The  appellant  having  been  summoned  befbes 
Justices  under  the  Vagrant  Act,  upon  the  chaige  of 
wilfully  refusing  or  neglecting  to  maintain  his  wife^ 
repaid  the  parish  officeia  the  sum  they  had  advanced 
to  his  wife,  and  undertook  to  pay  her  12t.  a  week 
for  her  foture  support.  This  cJlowanee  the  appel- 
lant did  not  pay,  and  he  waa  a  second  time  brought 
before  Justices  on  a  similar  charge.  On  the  heai^ 
inft  the  appeUant  ofimd  to  maintain  hk  wiiii 
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woqM  cmne  and  live  wlfh  him,  Imt  iShk  ihe  reAued 
to  do^  alleging  that  lie  had  aamilted  her  and  illrined 
her,  and  that  ahe  was  aftaid  to  live  with  him.  Thia 
the  appellant  denied,  and  ezpremed  hii  willingnea 
to  repay  any  lume  already  advaneed  to  her  by  the 
parish  oflicen  and  to  pay  the  costs  of  the  hearing, 
hat  he  declared  himself  not  liable  to  pay  any  future 
adTancea,  as  he  was  willing  to  provide  a  honse  for 
his  wife  to  live  with  him  in,  and  he  would  undertake 
to  treat  her  kindly  and  properly.  The  Justices 
convicted  the  appellant  of  the  offence  charged:—- 
Held,  npon  a  case  stated  trmn  the  Petty  SMsionii) 
under  the  20  &  81  Vict  c  48,  that  the  fiiets  did 
net  shew  that  the  appellant  had  been  guilty  of  a 
wilfbl  refusal  or  neglect  within  th^  Vagrant  Act 
{a  Oeo.  4.  c.  88),  and  that  the  conviction,  there- 
fore, was  invalid.  Fkmnagan  v.  Ae  Offeneera  nf 
ike  Poor  of  Bitkopweannouiky  27  Law  J.  Rep.  (11.8.) 
M.C.  46;  8E.  IfcB.  451. 

A  private  house  in  which  a  sale  by  public  auction 
ii  held,  is  for  the  time  a  place  of  public  resort 
within  the  meaning  of  the  Vagrant  Act,  6  Geo.  4. 
e.  88.  s.  4.  SowtU  v.  Tmhr,  29  Law  J.  Rep.  (ir.8.) 
M«C.50. 


VENDOR  AND  PURCHASER. 

[See  IvouMBi&iD  EsTATia.] 

(A)  CoHTBAon  AMD  CoHDmovs  or  Saul 
B)  Trru. 
[C)  Linr  or  Vinntt. 

(D)  PUBOHAflUL 

(a)  Itighio  and  Ptotectkm  of, 
(fr)  UahiUtUo  omd  Jhiiiei. 


i 


(E) 


(«) 


to. 


(A)  CoHTEAom  Airi>  Conbitiovs  or  Sau. 

The  puiehaaer  of  real  eetate  is  not  entitled  to 
eoBpeBsation  fbr  the  lose  of  his  baigain  where  the 
vender,  though  he  could  not  make  a  title,  had 
leaaonable  grounde  foe  supposing,  and  did  suppose, 
that  he  could  iriien  he  contracted  to  sell  Powiiert 
▼.  FuUet,  25  Law  J.  Rep.  (it.8.)C.P.  146;  17  Com. 
B.  Rep.  66a 

The  deibndaat  having  an  agreement  in  writmg, 
hut  not  under  seal,  wheraby  G.  let  to  him  t^  rig^t 
of  shooting  over  a  manor  for  fbur  years,  oontmcted 
to  sell  such  right  to  the  p1aintiff:^Held,  that  the 
defendant  had  reasonable  grounds  fbr  supposing  that 
he  eould  make  a  good  title.    Ibid. 

The  plaintiff  having  diseovered  the  defect  in  the 
defbnduitli  title,  prepared  a  gmnt  of  the  right,  with 
eoTenants  for  title,  which  the  defendant  oflerad  to 
ezecuto,  but  the  plaintiff,  having  dieeovered  that  C« 
objected  to  the  defendant  underletting,  refused  to 
accept  it: — Held,  that  the  plaintiff  could  not  reoo* 
vcr  fh>m  the  defendant  the  costs  of  preparing  that 
deed,  nor  of  subeeqoent  fbtiie  negotiations  to  obtain 
G.'b  consent.    Ibid. 

An  estate,  deeoribed  in  the  partienlari  of  sale  to 
be  land-tax  redeemed,  was  sold,  in  1856,  subject  to 
a  condition  ^that  every  deed  dated  more  than  ten 
years  ago  should  be  conclusive  eridenoe  of  every- 
thing redted  or  stated  thersin.**  In  the  witoesring 
put  ol  a  deed  of  eonfeyaooe^  dated  in  1844^  and 


which  feraaed  part  of  the  title,  the  purehase-money 
was  acknowledged  to  have  been  received  by  M,  the 
then  vendor,  from  H,  the  then  purchaser,  **  in  fbll 
fbr  the  absoluto  purchase  of  the  premises,  and  the 
fee  simple  and  inheritance  thereof  in  posseanon, 
fVee  from  land-tax  and  all  other  incumbrances^:— 
Held,  that  this  was  not  a  direct  recital  of  the  fact 
thet  the  land-tax  had  been  redeemed  so  as  to  bind 
the  purchaser  under  the  above  condition.  Held, 
also,  that  a  statutory  declaration  by  H.  made  in 
1844,  <Uhat  to  the  best  of  his  knowledge  and  belief 
no  land-tax  had  ever  been  paid  fbr  or  in  respect  ef 
the  freehold  subaequently  to  the  purchase  or  redem|^ 
tion  thereof  in  or  about  the  year  1799,**  left  it 
doubtful  whether  the  land-tax  had  ever  been  re* 
deemed*  The  proper  evidence  that  the  land-tax 
had  been  redeemed  would  have  been  the  certificate 
of  the  Gommisstoners,  or  a  copy  of  the  register, 
BwHuMum  V.  Popfitton,  and  PopfieUm  v.  Bu^ 
ekanan^  27  Law  J.  Rep.  (11.0.)  C.  P.  210;  4  Gom, 
.&  Rep.  N.S.  20. 

&m&£e  — that  a  purchassr  who  has  dispensed 
vith  proof  of  title  earlier  than  a  given  date,  ia  not 
entitled  to  be  furnished  with  an  abstract  of  audi 
earlier  title.    Ibid. 

A  purchaser  may  resdnd  a  contiact  for  the  pur* 
diase  of  an  estate  within  a  given  time,  if  the  vendor 
withm  the  time  fixed  refuses  to  remove  the  objee- 
tions  to  the  title.  NoU  t.  JUcean^  26  Law  J. 
Rep.  (U.S.)  Chanc.  618;  22  Beav.  807. 

A  condition  of  sale  limiting  the  inquiries  which  a 
purchaser  shall  make  must  be  strictly  and  snbslan* 
tiaily  complied  with.    Ibid. 

Leaseholds  were  sold  under  special  oonditiona  of 
Bale,  which  provided  that  possession  under  the  lease 
should  be  conclusive  evidenoe  of  performance  or 
waiver  of  any  brsach  of  covenant  up  to  the  oom« 
pletion  of  the  tale;  there  had  been  an  omission  to 
keep  up  the  policy  of  insurance  against  fire  beftiM 
the  sale,  and  the  policy  existing  at  the  sale  was 
allowed  after  the  sale  to  drop  ror  a  few  days: — 
Held,  that  the  conditions  of  sale  were  notice  that 
breachca  of  covenant  might  then  exist,  and  that 
they  must  be  considered  as  wmved.  BoweU  r« 
£ighileif,  25  Law  J.  Rep.  {ma.)  Chanc.  868;  21 
Beav.  881. 

Held,  also,  that  the  breach  of  covenant  after  the 
nle  was  not  provided  fer  by  the  condition,  and  thai 
a  purchaser  was  not  bound  to  take  the  titlei    Ibid. 

In  a  contract  for  sale  of  land  the  vendor,  being 
a  tenant  for  life  with  a  proviao  against  alienation^ 
agreed  to  apply  fbr  an  act  of  parliament  to  enable 
him  to  convey:  the  Court  refused,  upon  demarrer^ 
to  stop  a  suit  for  specific  peribrmanoe  on  the  ground 
that  the  act  of  parliament  had  not  been  vet  obtained. 
Devmiak  v.  Bro¥mf  26  Law  J.  Rep.  (m.8.)  Chane. 
23. 

The  paiticulars  of  sale  described  the  subject  of  tho 
nle  as  the  interest,  if  any,  of  FN.  The  vendor  knew 
at  the  time  that  the  interest  sold  was  of  no  value, 
and  he  made  no  repreeentation  as  to  the  value.  The 
purchaser  purchased,  with  notice  that  the  subjeot  oi 
sale  might  be  of  no  value^  but  without  any  means  of 
ascertaining  whether  it  was  of  any  value  or  not. 
Upon  a  bill  filed  bj  the  purchaser,  the  Gourt  ordered 
Uie  sale  to  be  set  aside,  and  the  purchase-money 
refunded,  with  interest  and  coeta.  SmiUk  v.  Banrioom^ 
26  Law  J.  Rep.  (xji.)  Chanc.  412. 


esa        VENDOR  AND  PURCHASER;  (A)  Covtraots  akd  Cohj>itioiis  or  Sale. 


The  owner  of  a  piece  of  anble  land  lying  in  • 
common  field  surrounded  bj  land  belong;ing  to  other 
persons,  and  to  which  arable  land  there  was  no  appa- 
rent road  or  footway,  contracted  to  sell  the  land,  no 
mention  of  a  right  of  way  being  made  in  the  contract. 
The  purchaser  required  a  right  of  carriage  or  road- 
way,  and  a  good  title 'to  such  way  to  he  shewn,  in 
de&ult  of  which  he  refused  to  complete.  The  vendor 
filed  a  bill  for  specific  performance,  which  was  decreed 
by  one  of  the  Vice  Chancellors ;  but,  upon  appeal, 
— Held,  that  such  a  contract  could  not  be  enforced 
•gainst  the  purchaser  without  proof  of  right  of  way; 
and  unless  tfie  plaintiff  elected  to  take  an  inquiry  as 
to  the  existence  of  such  right,  the  bill  must  be  dis* 
missed.  IkwM  v*  Light,  26  Law  J.  Rep.  (ir.s.) 
Chanc.  459. 

The  plaintiff  purchased  at  an  auction  a  house  and 
premises,  which  were  the  subject  of  one  lease;  there 
were  stables,  &c.  attached,  accessible  only  from  the 
premises  purchased,  but  which  had  been  built  upon 
a  piece  of  land,  comprised  in  the  lease  of  the  land 
apon  which  the  adjoining  house  was  built:  these 
adjoining  premises  were  also  sold  at  the  same  auction 
to  a  diiiWrent  person,  they  being  described  as  iir  the 
occupation  of  A  B,  who,  in  fiict,  was  tenant  of  this 
house  only.  An  abstract  was  delivered  to  the  plain- 
tiff, but  he  did  not  discover  that  the  stables  were  not 
included  in  it,  and  he  took  a  conveyance  of  the  house 
and  premises  comprised  in  the  one  lease  only.  The 
stables,  as  being  upon  the  land  in  the  second  lease, 
were  assigned  to  the  purchaser  of  the  adjoining  house. 
Upon  a  bill  by  the  purchaser  of  the  first  house,— 
Held,  by  the  Master  of  the  Rolls,  that  the  contract 
eould  not  be  rescinded,  that  the  assignment  could 
not  be  rectified,  and  that  no  ground  existed  to  ask  for 
compensation ;  but  upon  appeal,  relief  was  decreed 
against  the  purchaser  of  the  adjoining  house,  and  the 
bill  was  dismissed  as  againut  the  vendor.  Leuty  v. 
ffilloi,  27  Law  J.  Rep.  (n.s.)  Chanc.  534;  2  De 
Oex  &  J.  110. 

A  vendor  has  duties  inseparable  from  that  character 
which  he  is  bound  to  perform,  and  cannot  avoid  by 
restrictive  conditions  of  sale.  A  vendor  is  not  justi- 
fied in  rescinding  a  contract  under  a  restrictive  condi- 
tion of  sale  reserving  that  power,  when  he  has  not 
answered  the  purchaser's  requisitions,  or  made  an 
attempt  to  answer  the  objections  to  the  title.  Oreavea 
Y.  Wilton,  27  Law  J.  Rep.  (n.b.)  Chanc.  546 ;  25 
Beav.  290. 

Upon  a  sale  by  auction,  the  property  sold  was 
described  as  a  leasehold  ground-rent  of  504.  per 
annum,  amply  secured  on  certain  houses  producing 
a  rental  of  250/.  let  on  a  lease  for  the  whole  term  at 
82/.,  held  under  two  leases  direct  f^m  the  original 
lessor  for  an  unexpired  term  of  twenty-six  years,  at 
ground-rents  amounting  to  32/.  The  purchaser 
objected  to  complete,  because  the  ground-rent  was 
not  amply  secured,  and  the  nature  of  it  was  not  suffi- 
ciently set  out: — Held,  that  as  the  fkcts  stated  in  the 
particulars  were  sufficiently  explicit  to  lead  to  inquiry, 
and  as,  by  the  conditions,  inspection  of  the  docu- 
ments was  ofllered  previous  to  the  sale,  the  purchaser 
could  not  plead  ignorance  of  what  he  might  have 
made  himself  acquainted  with,  and  the  purchase 
must  be  enforced.  Smith  v.  Watts,  28  Law  J.  Rep. 
(n.8.)  Chanc.  220;  4  Drew.  838. 
<  A  contract  for  sale,  by  the  defendants  to  the 
laintifi;  of  an  advowson  was  ent^ed  into,  subject 


to  conditions  of  sale,  one  of  which  provided  that  if 
any  objections  and  requisitions  should  bemade  whiefe 
the  vendors  were  unable  or  unwilling  to  comply  with, 
the  vendors  might,  notwithstanding  any  treaty  or 
discussion  in  reference  thereto,  or  any  attempt  to 
remove  or  comply  with  the  same,  annul  thecontract, 
without  payment  of  costa  After  the  purchaser  had 
accepted  the  title,  disclosed  in  an  abstract  delivered 
to  him  b^  the  vendors,  and  his  solicitor  had  sent  to 
their  solicitor  a  draft  conveyance  for  the  vendors* 
approval  and  execution,  the  parchaserls  solidtor, 
upon  a  seard)  at  the  office  of  Queen  Anne's  Bounty^ 
discovered  that  the  rectory  was  subject  to  a  mortgage 
or  charge  payable  to  Queen  Anne's  Bounty,  of  whidi 
upwards  of  600/.  then  remained  undischarged.  The 
vendors  having  refused  to  comply  with  the  lequisitiaD 
that  compensation  should  be  made  in  respect  of  the 
deterioration  of  the  value  of  the  advowson  by  reason 
of  the  charge  on  the  benefice,  and  insisting  upon 
their  right  to  rescind  the  contract  according  to  the 
terms  of  the  condition  of  sale,  the  purchaser  filed 
his  bill  for  specific  performance  of  the  contract  with 
compensation.  One  of  the  Vice  Chancellors  madft 
a  decree  for  specific  performance,  but  without  com* 
pensation,  and  ordered  the  plaintiff  to  pay  the  costs 
of  the  suit ;  and,  on  appeal,  the  Lords  Josticea 
affirmed. the  decision  in  all  respects,  and  the  appeal 
was  dismissed,  with  costs.  Edwards-  Wood  v.  Jfar- 
joribanksy  28  Law  J.  Rep.  (n.s.)  Chanc.  298 ;  3  De 
Gex  &  J.  329 ;  1  QifL  384:  affirmed  7  U.L.  Cm. 
806. 

A  vendor  put  up  for  sale  ''the  absolute  reversion 
to  the  sum  of  2,000/.  consols,"  with  conditions  that 
any  objections  to  title  should  be  made  within  ten 
days  after  delivery  of  the  abstract,  and  that  the 
vendor,in  case  he  should  be  either  nnaUe  or  unwilling 
to  meet  any  objection  that  should  be  raised,  might 
rescind  the  contract  upon  return  of  the  deposit  with- 
out interest  or  costs.  The  vendor  filed  a  biU  for 
specific  performance,  and  the  case  came  on  upon 
motion  for  a  decree: — Held,  that  notwithstanding 
the  expiration  of  the  time  allowed  for  making  objeo* 
Uons  to  title,  the  purchaser  was  entitled  to  raise 
objections  in  respect  of  matters  not  disclosed  upon 
the  fiice  of  the  abstract,  which  he  had  subsequently 
discovered,  and  which  would  render  the  title  bad  or 
doubtful.  Warde  v.  Dixon,  28  Law  J.  Rep.  (n.8.) 
Chanc.  315. 

Held,  also,  that  the  vendor  could  not  rescind  tbtf 
contract  under  the  condition  without  first  dismissing 
his  bill,  with  costs.    Ibid. 

The  Court  refbsed  the  motion  fat  a  decree,  with 
costs.     Ibid. 

Freehold  property,  in  a  manufacturing  town,  con- 
sisting of  a  dwelling-house  and  factory,  in  the  latter 
of  which  was  a  steam-engine  with  boilers,  was  put 
up  to  sale  by  auction,  and  in  the  particulars  of  sale 
was  described  as  being  **  well  supplied  with  water," 
one  of  the  conditions  of  sale  providing  for  compen- 
sation in  the  case  of  error  or  misstatement.  Imme* 
diately  after  the  sale  the  purchaser  discovered  that 
the  only  supply  of  water  was  obtained  from  a  com* 
pany  in  the  town,  at  an  annual  charge  of  23/. 
Hereupon  he  claimed  compensation,  which  the 
vendor  resisted  ;  and  on  a  motion  before  one  of  the 
Vice  Chancellors,  his  Honour  was  of  opinion.that  it 
was  the  purchaser's  business  to  have  inquired  into 
the  water  supply,  and  that  he  was  not  entitled  to 
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fompedntion;  on  the  gronnd  of  misdescriptroii;  buC^ 
upoQ  appeal, — Held,  reverting  this  decinon,  that  the 
description  in  the  paxticulars  was  calculated  to  mis* 
lead  by  inducing  a  belief  that  there  was  a  well  or 
Stream  upon  the  premiaeSy  and  was  thus  mateiialljr 
inaccurate ;  and  that  the  purchaser  was  entitled  to  be 
telieved  trom  his  contract,  or  to  have  compeneation, 
at  the  election  of  the  vendors.  Leyland  v.  lUrng^ 
worth,  ex  parte  Walker,  29  Law  J.  Rep*  (n.0.) 
Chanc  611. 

An  estate  was  put  up  for  nle  by  auction  and 
bought  in,  as  the  biddings  did  not  reach  the  price 
fixed  by  the  Court  The  auctioneer,  before  he  left 
the  desk,  made  known  the  reserved  price,  and- a  per- 
son who  had  been  present  at  the  sale  agreed  to  become 
the  purchaser  at  that  sum;  he, accordingly, signed 
the  bidding  paper  and  paid  the  deposit; — Held,  that 
the  sale  was.  good ;  and  that  he  could  not  dispute  the 
«ale  or  the  contract,  or  repudiate  the  purchase.  She 
▼.  Barnard,  ex  parte  CourtaML,  2d  Law  J»  Rep. 
<ii.8.)  Chanc  72^ ;  28  Beav.  228. 

Bill  filed  by  a  purchaser  to  rescind  a  contract,  the 
plaintiff  alleging  that  he  had  been  induced  to  enter 
into  it  by  fraud  and  misrepresentation.  It  appeared 
that  the  advertisement  out  of  which  the  contract 
arose  was  of  the  sale  of  six  houses,  total  rental 
12\L  6«.  per  annum,  lease  about  seventy-five  years, 
At  a  moderate  ground  rent  of  502.  a  year;  but  what 
the  plaintiff,  who  agreed  to  give  420Z.  for  the  pro- 
perty,  found  himself  liable  to  take  was  an  under- 
lease of  the  houses  at  a  rent  of  50/.  The  Lord  Chan« 
eellor,  reversing  the  order  appealed  from,  dismissed 
the  bill  without  costs,  being  satisfied  that  though 
there  was  a  micdescription  of  the  property,  there  was 
BO  such  substantial  misrepresentation  as  called  upon 
the  Court  to  exercise  ito  jurisdiction.  BaHlett  v* 
Salmim,  6  De  Gex,  M.  &  G.  33. 

A  house  was^  stated  in  particulars  of  sale  to  be 
f*  in  the  occupation  of  the  C  J  Company  under  a 
lease."  The  company  were  in  occupation  by  virtue 
of  a  lease  which,  however,  had  not  been  granted  to 
them  but  to  A  B  and  C»  who  were  their  trustees. 
The  vendor^  solicitor,  immediately  before  the  sale^ 
told  the  purchaser  that  he  did  not  remember  the 
names  of  the  lessees,  but  believed  that  A  and  B  were 
two  of  them.  The  purchaser  objected  to  the  title  on 
the  ground  that  the  above  statement  in  the  particu- 
lars amounted  to  a  representation  that  the  company 
were  the  lessees:— Held,  that  assuming  the  state- 
ment to  be  such  that  if  the  case  had  stood  on  the 
particulars  only  the  contract  ought  to  have  been 
rescinded,  the  purchaser  having  bought  with  the 
above  information,  must  be  held  to  his  haigain.  Pare- 
iirother  v.  Gihton,  1  De  Gex  &  J.  602. 

One  of  the  conditions  at  an  attempted  sale  by 
auction  under  a  decree  provided  that  the  purchase 
should  be  completed  on  a  day  named,  and  that  if 
from  any  cause  whatever  the  purchase-money  should 
not  then  be  paid,  interest  should  be  paid  from  that 
date.  The  purchase  was  by  private  contract  subject 
to  the  conditions  of  sale,  and  also  subject  to  the  pur- 
chase being  approved  by  the  Court.  The  purchase- 
money  was  a  fund  in  court,  and  after  a  long  delay 
the  conveyancuig  counsel  approved  of  the  title  for 
the  purchasers: — Held,  that  neither  party  being  to 
blame  for  the  delay,  the  purchasers  could  not  be  re* 
lieved  from  their  obligation  to  pay  interest.  Tewart 
▼«  Latmnr  3  Sm.  &  G.  307. 


:  Where  a  house  was  described  as  ftubBtaAtial  and 
convenient,  and  having  five  bed-rooms;  on  a  hill  for- 
specific  performance, — Held,  that  this  was  no  mis- 
descriptiony  although  the  house  was  out  of  repair^ 
and  the  walls  in  some  places  were  only  half-brick, 
thick,  and  some  of  the  bed-rooms  extremely  small 
inner  rooms  and  without  fire-place.  Joknaon  v« 
iStnoH,  2  Giff.  151. 

By  the  conditions  of  sale,  the  title-deeds  were  to 
be  delivered  to  ''  the  purchaser  of  the  largest  lot.^ 
A  purchased  the  largest  lot  in  value  and  extent^  but 
B  purchased  several  lots  whose  aggregate  value  and 
extent  exceeded  those  of  A's  lot: — Held,  that  A  was 
entitled  to  the  custody  of  the. deeds.  Scott  v.  Jack" 
vum,  21  Beav.  110. 

On  the  sale  of  a  copyhold  manor,  it  was  stated 
that  the  "  fine  was  two  years'  improved  value.''  The 
8th  condition  enabled  the  vendor  in  case  of  any 
objection  to  title  to  rescind,  and  the  1 1th  condition 
provided  for  compensation  in  case  of  mistake  or  error* 
The  abstract  was  delivered  and  no  objection  was 
taken  to  the  title,  within  the  time  prescribed  for  that 
purpose.  Subsequently  some  doubt  arose  as  to  whe- 
ther the  fine  was  of  one  or  two  years*  improved  valuer 
— Held,  that  (so  far)  the  plaintiff  was  entitled  to 
specific  performance  with  a  compensation ;  but  the 
purchaser  having  afterwards  raised  a  question  as  to 
title,  and  filed  a  bill  for  specific  performance,  the 
vendor  on  the  same  day  gave  notice  to  rescind. 
Held,  that  although  the  objection  as  to  title  wa» 
waived  at  the  bar,  the  vendor  had  a  right  to  insist  on 
the  contract  having  been  rescinded,  and  the  bill  was 
dismissed.    Hoy  v.  Smythies,  22  Beav.  510. 

Special  conditions  of  sale  are  construed  more 
strictly  against  the  vendor.    Ibid. 

By  the  8ih  condition  of  sale  a  vendor  reserved  a 
right  to  rescind,  in  cSbC  of  objection  to  title,  &c.;  and 
by  the  11th,  misdescriptions  were  not  to  annul  the 
sale,  but  be  the  subject  of  compensation.  SemMe-^ 
that  the  8th  condition  did  not  apply  to  cases  of  mis- 
description  within  the  11th  condition.    Ibid. 

Agreement  for  the  sale  of  a  lease  *' with  possession 
on  the  1st  of  December,  the  rent  to  commence  at 
Christmas.*'  Possession  was  not  given  until  the  31st 
of  January,  through  the  default  of  the  vendor:— 
Held,  that  the  purchaser  was  entitled  to  compensa- 
tion, and  an  inquiry  was  directed.  Cfectge  v.  the  Duke 
qf  Jdontroee^  2b'  Beav.  46. 

Where  conditions  of  sale  fix  periods  for  delivery 
of  the  abstract  and  the  completion  of  the  purchase^ 
and  provide  that  interest  shall  run  **  if  trom  any 
cause  whatsoever*'  the  purchase  should  not  be  conn 
pleted,  the  purchaser  must  pay  interest  from  the 
time  fixed,  though  the  completion  is  delayed  beyond 
the  time  specified,  in  consequence  of  the  state  of  the 
title,  if  there  be  no  fraud  or  wilful  delay  on  the  part 
of  the  vendor.     Viekei'g  v.  Band,  26  Beav.  630. 

By  conditions  of  sale  the  abstract  was  to  be  deli- 
vered before  the  18th  of  February,  the  purchaser 
was  to  take  the  rents  from  the  25tb  of  March,  and 
the  purchase  was  to  be  completed  on  the  24th  of 
June:  and  if  from  any  eau»e  whatever  the  com- 
pletion sliould  be  delayed  after  that  time,  the  pur- 
chaser was  to  pay  interest  at  5^  per  cent.  Imper- 
fect abstracts  were  delivered,  and  a  complete  abstract 
was  not  delivered  until  the  17th  of  June.  Further 
delay  having  occurred  in  completing,  the  purchaser 
deposited  the  purchase-money  at  a  banker's,  and 
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giKfe  BotiM  in  Aqgulilmt  lie  woald  psjno  faiUtMt; 
—Held,  that  m  Uiera  was  no  fraud  or  wilful  delay 
on  the  part  of  the  Tendon,  and  aa  the  deUveiy  of  an 
imperfect  abstract  aroee  amply  ftom  the  state  of  the 
title,  the  purchaser  must  pay  interest.    Ibid. 

The  case  of  2>s  Vi§mej.  IM  FtmM  (1  MacftO. 
386,  and  19  Law  J.  Rep.  (h.s.)  Chanc.  62.)  over- 
ruled.    Ibid. 

Where  oonditionB  of  sale  are  not  drawn  bomdjldet 
hut  are  intended  to  coTer  difficulties  arising  from 
fads  uncommunieated,  they  will  not  preclude  the 
purchaser  from  taking  the  objection.  Jaduon  ▼• 
WkUehead,  28  Bcav.  154. 

A  testator  having  a  leasehold  bequeathed  his  resi- 
due  to  his  widow  for  life,  and  afterwards  to  two  trus- 
tees fbr  sale;  he  appointed  his  widow  and  the  two 
trustees  his  executon.  The  widow  reoiained  in  poe> 
session  twenty-three  years,  and  after  her  death  the 
exeentrix  of  the  surriTing  trustee  sold  the  propqty 
subject  to  a  condition  of  sale,  that  the  pnrdiaaev 
should  admit  the  assent  of  the  executors  to  the  b»> 
quest  of  the  leaseholds  to  the  trastees:— Held,  thai 
such  a  condition  was  valid,  although  the  vendor  did 
not  state  that  the  ad  ministration  de  honi$  Hon  claimed 
to  have  the  power  of  selling.    Ibid. 

The  plaintiff  agreed  to  sell  the  defendant  an  orch- 
ard, describing  it  as  being  in  the  '*oecnpation  of  L  P,** 
and  that  the  purchaser  should  have  **  pnmession  '* 
on  the  day  appointed  fbr  completion : — Held,  that 
*  possession  "  did  not  mean  *'  personal  occupation  **| 
and  a  decree  for  specific  performance  was  marie 
against  the  defendant,  although  the  plaintiff  was  un- 
able, by  reason  of  L  P's  tenancy,  to  put  hhn  ia 
actual  occupation  of  the  premisca.  Lake  v.  Dmn, 
28  fieav.  607. 

(B)  TiTUB. 

^  A  title  to  an  ealate,  which  is  dependent  on  a  quea- 
tion  of  fittt,  which  it  is  imposMble  to  regard  as  re»* 
sonabl^  certain,  cannot  be  deemed  a  good  and  suffi- 
cient title  as  between  vender  and  purchaser;  and  the 
latter,  when  such  is  the  case,  is  entitled  to  treat  the 
title  as  insufficient,  and  to  recover  back  bis  deposit* 
money.  Smmon$  v.  ffmOtuu^  28  Law  J.  Rep.  (ha) 
C.P.  129;  5  Com.  R  Rep.  N.S.  554. 

The  plidntiff,  who  was  a  purchaser  of  certain  tene- 
ments^ brought  an  actioB  to  recover  back  his  deposit- 
money,  on  the  ground  that  the  defendant,  who  was  the 
Tcndor,  had  &iled  to  make  out  a  good  title^  because 
he  had  previously  sold  by  auction  part  of  such  tene- 
ments to  one  D.  The  ddendaat  had  sold  by  auction 
other  premises  to  D ;  and  the  question  at  the  trial, 
upon  which  depended  the  ability  of  the  defendant  to 
make  out  a  good  title,  was,  whether  this  part  of  the 
tenements  was  included  in  the  sale  to  D. .  As  to  this, 
the  evidence  was  conflicting;  the  defemtont's  witnesses 
stating  that  the  particuhua  of  sale  (which  otherwiso 
included  this  part)  were  so  altered  as  to  exclude  it, 
and  that  the  alteration  was  publicly  mentioned  by 
the  auctioneer  before  D  bought ;  and  the  plaintiffs 
witnesses  stating  the  contrary.  The  jury,  disbeliev- 
ing the  defendant's  witnesses,  fbund  for  the  plaintiff. 
The  Court  refused  to  disturb  the  verdict,  as,  at  all 
events^  it  shewed  that  the  defendantls  ability  tomake 
a  good  title  depended  on  a  doubtflil  question  of  hud, 
and  therefore  the  plaintiff  was  entitled  to  recover 
back  bis  deposit-money.  Ibid. 
&aiMs— that  where  in  such  actioa  the  ability  of 


the  vendor  to  make  oat  a  good  tMe  arfasi  M^apoa 
the  eonstructioB  of  a  deed,  the  Court  will  not  eesi- 
sider  whether  the  title  be  of  a  donbtfU  kind,  such 
as  a  Court  of  equity  would  not  compel  a  pnwhasor 
to  take,but  will  simply  determine  whether  the  vendor 
has  a  good  title  or  not    Ibid. 

A  mortgage  in  fee  oontaioed  a  power  of  sale  tn 
the  mortgagee,  his  heirsi  executors,  admiaiatraloca 
•r  assigns.  The  mortgage  was  trsnsfeirsd  and  tha 
transferee  died  intestate.  The  adminktiator  of  the 
transferee  contracted  to  sell  the  estate,  and  proeared 
a  oonveyanee  of  the  legal  estate  from  tho  heir  of  tha 
intestate,  upon  trust  fiv  the  personal  repwaentativea 
for  the  time  being  of  the  intestate,  aad  to  be  din 
posed  of  as  they  should  direct :— Held,  afinsing  a 
decision  of  one  of  the  Vice  Chancellors,  that  the 
vendor  eooM  make  a  good  title.  iSa/pnay  v.  Arma* 
Mdgt,  25  Law  J.  Rep.  (va)  Chaao.  121,  7  Da 
Gex,  M.  &  O.  594;  24  Law  J.  Rep.  (■.■.)  Chane. 
393;  1  Kay  &  J.  371. 

£  D,  by  wiU,appointed  R  8  D  and  T  T  R  trasteet 
and  executors  of  her  will,  and  she  gave  to  them  and 
the  survivor  2,000{,  upon  trnit  to  isvest  it  and  pmy 
the  produce  to  her  daughter  fbr  hfe^  with  remainder 
to  her  children;  and  in  dafeult  of  ekiidreo  of 
deeoendaats  of  a  child  who  should  attain  a  vealed 
interest,  in  trust  for  R  8  D.  She  also  gave  her 
assiduary  rsal  aad  persoaal  estate,  ^'ank^eetto  the 
payment  of  her  debte  and  legacies^*'  to  R  8  D  absa- 
lutely.  R8Ddied;andTTR,byadeedwfajcli 
recited  that  all  debts  and  Isgaciea  had  been  paid, 
conveyed  the  testatrix's  real  estate  to  the  deviseea 
ofR8D.  The  plaintiff  purchased  the  reeuay  of  J) 
and  on  a  re-sale  the  conditions  provided  *'that  if 
from  any  cause  whatever  the  purchase  money  was 
not  paid  at  the  time  appointed  interest  should  be 
payable.**  It  was  otjected,  that  there  was  no  preol 
that  the  debts  and  legaciea  were  paid»  aad  it  was 
found  that  the  2,0001  had  not  been  duly  inYesleds 
but  after  some  delay  and  expense,  the  objection 
was  removed.  Upon  the  vendor  claiming  intesest 
upon  the  porchaee  money, — Held,  that  the  devieeea 
made  a  good  title  to  the  vendor,  without  proving 
that  the  debts  and  legacies  were  paid  as  stated  by 
the  recital  in  the  deed  conveying  the  estate  to  them, 
and  that  a  purchaser  from  them  was  not  bound  to 
make  inquiries  into  the  payment.  Held,  alao,  that 
the  feet  of  proving  the  payment  of  the  debts  and 
legacies  did  not  dispense  with  the  oonditiono  of  sales 
but  that  the  vendor  was  entitled  to  interest  upon  the 
faahince  of  the  purcbase«ioney.  SUmry  v.  ITaU^ 
27  Law  J.  Rep.  (n.s.)  Chanc  338. 

A  conveyance  to  I,  dated  in  1797,  redting  earlier 
deeds,  was  sussing,  but  an  entry  of  the  execution  of 
it  appeared  in  the  books  of  a  deceased  solicitor.  It 
was  held,  that,  as  to  the  earlier  deede,  if  they  did 
not  cast  rsasoaable  suspieioa  on  the  title^  no  objeo- 
tion  oould  be  raiaed  on  account  of  their  ahscnro ; 
and,  forther,  that  the  purchaser  was  not  entitled  to 
have  the  solicitorli  books  delivered  up  to  him. 
M<mlUm  V.  £dmond$^  20  Law  J.  Rep.  (aX)  Chana 
181;  1  De  Gex,  F.  &  J.  246. 

I,  being  seised  in  fiee  in  1707,  afterwards  became 
bankrupt.  A  conveyance  in  1815  from  the  ae* 
signees  of  I,  and  certain  mortgagees^  recited  eevetal 
deeds  affecting  the  property,  the  greater  number  of 
which  were  missing.  The  Tender  produced  aa  old 
abstract  of  the  miaui^  deed%  tnm  which  it  wat 


VENDOR  AND  FURCHASEE;  (B)  TixuL 


■M  the  d«ed  of  1815  was  team;  aad  it  ww  hdd 
that  the  recitals  in  the  €<m?eyance  of  1815,  ooapled 
with  the  production  of  the  abstract,  were  sofBcienl 
seeoodary  evidenoe  of  the  misung  deeds.    Ibid. 

B  K,  a  tenant  for  life  under  a  settlement^  had  a 
power  to  release  the  settled  estates  from  chaigei^ 
and  to  sabstitttte  other  lands,  and  subject  them  to 
the  chaiges,  with  the  consent  of  the  two  trostees  of 
the  settlement,  **  to  be  signilied  by  some  deed  to  be 
duly  executed  by  them  respectiTely«  and  not  othe^- 
wise.'*  £  K  contiBCted  to  sell  pari  of  thesettled 
estatee  called  M  to  O,  and  he  conTcyed  the  same 
to  him  by  deed,  to  which  the  two  trustees  wese  made 
parties,  for  the  purpose  of  ngnifying  their  consent  to 
the  chaijges  being  tnuisforred  to  other  lands,  in  ex- 
oneration of  M.  In  foct,  this  deed  was  executed 
br  one  trustee^  under  a  power  of  attorney,  dated 
sui  weeks  after  the  date  of  the  deed,  and  by  the 
other  trustee  nine  months  after  the  some  date* 
O  contmcted  to  sell  the  huid  called  M  to  H,  who 
•bfeeted  to  the  title  on  the  ground  that  the  power  of 
substitution  in  the  settlement  was  not  well  exercised. 
O  filed  a  bill  to  enforce  specific  performance,  and 
produced  an  affidavit  shewing  that  both  the  trustees 
had  seen  the  draft  of  the  deol  before  its  execution, 
and  wen  acquainted  with  and  had  consented  to  its 
conteats:— Held,  upon  appeal,  affirming  a  decision 
of  the  Master  of  the  Rolls^  that  the  due  execution 
of  the  power  had  been  soiBciently  shewn,  and  that 
the  purchaser  must  accept  the  title.  Qfm  w.  Mat» 
«MM»  29  Law  J.  Bep.  (>.8.)  Chanc  807;  1  De 
Oex,  F.  A  J.  253. 

H,  the  purehaser,  also  objected  that  the  vendor 
did  not  hand  OTcr  three  of  the  title-deeds,  nor  ofi^ 
to  covenant  to  produce  them,  but  the  Court  held 
(also  affirming  the  order  at  the  Rolls),  that,  as  hi 
this  ease  the  deeds  in  question  were  only  collateral 
te  the  title,  and  as  the  purchaser  had  inspected  the 
three  deeds,  and  had  been  fornished  wifJi  attested 
copies  of  two  of  them,  and  had  had  an  undertak- 
ing that  an  attested  copy  of  the  third  should  be  pro- 
duced, he  must  complete  the  purchase.    Ibid. 

An  executrix,  being  also  a  devisee  in  trust  to  sell, 
and  to  divide  the  clear  proceeds  between  herself  and 
two  others,  with  power  to  give  receiptB,  married, 
and,  with  the  concurrence  of  her  husband,  sold  the 
estate: — Held,  that  she  and  her  husband  wero 
capable  of  making  a  good  title  to  the  purchaser, 
notwithstanding  tfaero  wero  judgment  debts  regis- 
tered against  her  husband,  and  stiU  unsatisfied. 
Dntmmand  v.  Trae^ft  29  Law  J.  Bep.  (ff.8.) 
Chanc  804;  Johns.  608. 

A  satisfied  equitable  charge  should  be  oommuni- 
cated  to  the  purohaser,  though  it  may  not  be  neoes. 
saiy  tiiat  it  should  appear  upon  the  abstract  Ibid. 
^  A  vendor,  after  recognizing  an  objection  to  the 
title,  and  undertaking  to  remove  it,  is  by  his  conduct 
preHnded  from  insisting  that  the  objection  is  un- 
tenable.   Aiiton  T.  Wood,  8  Sm.  &  O.  436. 

Vendors  who  by  their  contract  bind  themselves 
to  make  out  a  good  title  to  aU  the  lands  included 
in  the  contract,  but  wero  unaUe  to  shew  a  title  to 
l-SSOth  part,  not  necessary  to  the  enjoyment  of  the 
other  parts  included  in  the  contract,  which  provided 
for  compensation  for  errors  in  dimensions  in  the 
knd,  the  bill  averring  that  they  could  make  title  to 
mil  the  lands  sold,  seeking  performance  as  to  all:— 
Held,  that  it  was  not  eompeiteBt  to  the  tendon  at 


the  heating  to  seek  qpedfio  peribnnaiice 
pensation.    Ibid. 

Devise  to  trustees  and  the  survivor  of  them,  and 
the  heirs  and  assigns  of  such  survivor,  upon  trust  to 
sell,  the  surviving  trustee  having  devised  the  trust 
estotes  to  persons  who  sold  and  who  filed  a  bill  to 
enforce  specific  performance  of  the  contract  to  seQ. 
Semble—thBi  the  legal  estote  and  trust  to  sell  passed 
by  the  dcYise;  but,  held,  that  there  was  sufficient 
doubt  upon  the  point  to  prevent  the  Court  fttun 
ferctog  the  title  upon  the  purchassr.  AAtom  v. 
Wood,  8  8m.  &  G.  436. 

A  purchaser  of  real  property,  the  title  to  which 
is  derived  under  a  will,  is  not  entitled  to  have  the 
will  established  or  to  have  the  concurrence  of  the 
testator^  heir  in  the  conveyance  to  him,  unless  some 
reasonable  ground  exists  for  doubting  the  validity 
of  the  will.    M*CuUods  v.  Qregorg,  8  Kay  &  J.  12. 

Where  plaintiff  and  defendant  claim  leasehold 
under  the  same  instruments,  and  defendant  pur- 
chases the  plaintiflnB  share,  he  cannot  oliject  that  the 
lessor's  title  is  not  shewn.  Phippi  v.  CfttU,  S 
Dnw,  709. 

A  defendant  admitting  by  his  answer  that  at  tha 
dato  of  the  contract  the  phi&tiff  wot  tniiiUd,  cannot 
at  the  hearing  object  that  no  abstract  was  delivered 
and  no  title  shewn.    Ibid. 

I.  A  title  more  than  sixty  years  old  commenced 
by  a  general  de?ise ;  a  deed  more  than  sixty  years 
old  rscited  the  seisin  of  the  devisor: — Held,  that 
that  coupled  with  the  continued  possession  was 
sufficient  evideace  of  seisin.  Pmr  v.  Zovtgrove, 
4  Drew.  170. 

IL  A  title  is  first  sk^m  when  the  abstract  states 
all  the  matters  which,  if  proved,  make  a  good  title. 
A  title  is  made  when  die  matters  are  proved.    Ibid, 

III.  Where  a  title  commenced  by  a  general  devise, 
and  seisin  only  proved,  as  stated  in  Proposition  I., 
and  there  was  ground  to  assume  that  the  vendor 
had  deeds  earlier  than  those  on  the  abstract,-— 
Held,  the  purehaser  was  entitled  to  imtpeetum  of 
those  deeds  if  in  the  vendor's  possession ;  but  not  to 
have  them  on  the  abstnct.  Whether  a  pardiaser 
is  generally  entitled  to  inspection  of  deeds  earlier 
thui  a  sixty  years'  title— ^luere.    Ibid. 

Though  the  Court  may  entertain  a  strong  oinnion 
in  fovour  of  the  title  of  a  party,  if  it  were  a  contest 
between  him  and  another  claiming  title,  that  is  not 
sufficient  in  a  suit  for  spedfie  performance.  To 
force  a  title  on  a  purchaser,  the  opinion  of  the  Court 
must  be  so  clear  that  it  does  not  apprehend  thai 
anchor  Judge  would  form  a  difierent  opinion. 
Mogon  v.  WaUrkouae,  4  Drew.  829. 

On  the  purchase  of  an  underlease,  it  is  not  a  valid 
objection  to  the  title  that  the  underlease  may  become 
forfeited  by  the  non-performance  of  the  covenants  in 
the  original  lease,  ffu^ford  v.  OriddU,  22  Beav.  477. 

A  title  depending  on  the  validity  of  a  purchase 
by  a  solicitor  from  his  client  forced  on  an  unwilling 
purchaser,  on  proof  of  the  validity  of  the  trantac« 
tion,  though  given  in  the  absence  of  the  client* 
Spmoer  v.  Topham,  22  Beav.  678. 

Primd  fade  taking  possession  after  an  abstnct 
has  been  delivered,  and  not  in  pursuance  of  any 
provision  in  the  oontract,  is  a  waiver  of  the  objec* 
taons  appearing  on  the  abstract,  and  it  lies  on  tha 
purehaser  to  rebut  that  presamptaon.  Bomi  r» 
Stmton,  24  Beav.  681« 


£40 


VENDOR  AND  PURCHASER;  (C)  Lixv  ct  Vjekpob. 


•  A  parcbMer  Tiad  taken  TtosMnion  by  his  tenant, 
and  not  under  the  contract,  after  an  abetract  had 
been  delivered,  and  he  had  made  no  objection  to 
the  title  till  long  after,  when  a  suit  was  threatened, 
and  he  had  promised  payment  of  part  of  the  pur- 
chase-money : — Held,  that  by  his  conduct  and  on 
the  correspondence,  he  had  waived  all  objections  to 
the  title ariwng  on  that  abstract;  but,  held, secondly, 
that  he  had  not  waived  any  objection  not  arising  on 
the  abstract.     Ibid. 

•  A  copyhold  was  devised  to  trustees  for  certain 
persons,  who  after  the  testatriz^s  death  sold  it,  and 
the  purchaser  was  admitted  on  the  surrender  of  the 
customary  heir: — Held,  that  although  the  purchaser 
had  thus  obtained  both  the  legal  and  equitable  title, 
still  to  make  a  good  title  there  must  be  a  releara 
from  the  trustees  of  their  bare  right  to  be  admitted. 
Steele  v.  Waller,  28  Beav.  466. 

(C)  LiiH  or  Vendob. 

Upon  a  contract  for  the  purchase  of  real  estate, 
a  deposit  was  paid,  and  the  balance  of  the  pur- 
chase-money made  payable  at  a  future  day,  before 
the  arrival  of  which  the  purchaser  died  intestate: 
--Held,  that  the  lien  for  such  balance  upon  the 
purchased  estate  was  not  a  charge  thereon  within 
the  meaning  of  the  statute  17  &  18  Vict.  c.  118; 
and  that,  consequently,  the  heir-at-lHW  was  entitled 
to  have  such  balance  paid  out  of  the  personal  estate 
of  the  deceafied  purchaser,  ffood  v.  ffood,  26  Law 
J,  Rep.  (rr.s.)  Chanc.  61  (T. 

Whether  a  vendor  who  sells  an  estate  in  con- 
sideration of  an  annuity  has  or  has  not  a  lien  on 
the  property  for  the  payment  of  the  annuity,  must 
depend  upon  the  circumstances  of  each  particular 
case,  JHxon  v.  Oayfere,  27  Law  J.  Rep.  (n.s.) 
Chanc.  148;  1  De  Gex  &  J.  655;  25  Law  J. 
Rep.  (n.s.)  Chanc.  189;  21  Beav.  118. 

Where  a  vendor  sold  land  in  consideration  of  an 
annuity  for  three  lives,  to  be  secured  by  a  bond,  it 
was  held,  that  he  was  not  entitled  to  a  lien  on  the 
land  for  the  annuity  or  the  arrears.     Ibid. 

A  firm  of  solicitors  were  employed  in  May  1853 
by  trustees  to  sell  some  copyhold  estates.  The  pur- 
chaser also  employed  them  to  complete  the  purchsse. 
They  had  money  of  his  in  their  hands,  more  than 
sufficient  to  pay  the  purchase-money,  and  the  pur- 
chaser directed  the  solicitors  to  apply  it  and  pay  the 
purchase-money.  The  purchaser  was  let  into  pos- 
session in  October  1853.  In  December  following 
the  vendors  executed  a  deed  of  covenant  to  surrender 
the  estates  purchased,  and  they  signed  the  receipt 
for  the  purchase-money  indorsed  thereon :  the  title* 
deeds  were  retained  by  the  solicitors,  who  deposited 
them  in  a  box  containing  other  title-deeds  and  docu- 
ments of  the  purchaser.  The  steward  of  the  manor 
was  one  of  the  firm  of  solicitors,  and  in  June  1 854 
he  admitted  the  purchaser  to  the  land  purchased. 
The  purchase-money  was  not  actually  paid  by  the 
solicitors  as  directed  by  the  purchaser,  but  they 
settled  accounts  with  the  vendors,  the  trustees,  and 
gave  them  credit  for  the  purchase-monev  as  received 
by  them,  and  after  allowing  costs  and  charges,  there 
was  a  balance  due  to  the  trustees.  Four-fifths  of 
this  balance  were  paid  to  four  of  the  five  ceatuis  que 
trust  entitled  to  the  proceeds  of  the  sale.  The  soli* 
eitors  retained  the  other  one-fiflh  in  their  hands,  and 
upon  the  remaining  cettui  que  trust  requiring  pay<> 


ment  of  his  share,  the  soliiBftor  stated  diat  the  pur- 
chaser had  not  paid  the  purchase-money,  and  tbat 
they  had  retaincM)  th«  deeds,  which  the  trustees  re- 
quired them  to  hold  as  security.  The  solicitors  did 
not  pay  the  purchase-money,  and  in  February  1856 
became  bankrupt.  Upon  a  bill  by  the  Tendors. — 
Held,  that  they  were  entitled  to  a  lien  upon  the 
estate  for  the  balance  of  the  purchase- money  re- 
maining unpaid.  Wroui  Y.  Jknoee,  27  Law  J. 'Rep. 
(n.s.)  Chanc.  635;  25  Beav.  869. 

A  purchaser,  between  whom  and  his  render  there 
were  unsettled  accounts,  agreed  to  purchase  Black- 
acre,  and  paid  part  of  the  purchase-money,  but  made 
no  appropriation  of  the  balance  due  to  him  by  way- 
of  satisfaction  of  the  residue,  and  allowed  the  vendor 
to  retain  the  title-deeds,  who  deposited  them  by  way 
of  equitable  mortgage  without  notice,  and  afterwards 
became  bankrupt : — Held,  that  the  mortgagee  was 
entitled  to  priority  to  the  extent  of  the  unpaid  pur- 
chase-money.   Sayne  v.  Baker,  I  Giff.  241. 

A  trustee  purchased  an  estate  on  behalf  of  the 
trust  The  vendor  executed  a  conveyance  to  the 
trustee,  which  recited  the  trust  and  that  the  trustee 
had  called  in  trust-monies  sufficient  to  pay  the 
purchase-money,  and  it  contained  a  receipt  for  the 
whole  purchase-money.  In  fact,  only  part  was  paid, 
and  the  trustee  gave  his  bond  and  a  memorandum 
of  deposit  for  the  deficiency,  the  latter  reciting  that 
the  vendor  had  lent  the  trustee  that  sum  to  enable 
him  to  complete : — Held,  that  the  vendor  had  no 
lien  on  the  title-deeds  in  his  possessimi  for  the  un» 
paid  purchase-money.  Muir  v.  JoUtf,  26  Beav. 
148. 

(D)   PVBOHASEB. 

.    (a)  Mtghte  and  Protection  of. 

Where  a  person  contracts  to  purchase  an  estate, 
and  pays  the  required  deposit,  and  afterwards,  from 
any  defect  of  title  or  other  cause,  not  the  fault  of 
the  purchaser,  the  contract  cannot  be  completed,  the 
purchaser  will  be  entitled  to  file  a  bill  to  establish  a 
lien  upon  the  estate  for  the  amount  of  his  depnmt. 
Wythee  v.  Lee,  25  Law  J.  Rep.  (n.s.)  Chanc.  I77i 
389;  3  Drew.  396. 

Where  no  fiduciary  relation  exists  between  per- 
sons dealing  together  as  vendor  and  purchaser,  and 
there  is  no  evidence  of  fraud,  the  deed  conveying 
the  property  to  the  purchaser  will  not  be  set  aside, 
although  the  consideration  was  very  inadequate,  and 
the  vendor  was  an  infirm  old  man  acting  without 
professional  advice,  and  although  the  deed  failed  to 
secure  to  him  the  benefits  for  which  he  had  stipulated, 
as  the  consideration  for  the  sale.  In  such  a  case 
the  burthen  of  proof  lies  upon  the  party  impeaching 
the  validitv  of  the  deed.  Harrison  v.  Ouesty  25  Law^ 
J.  Rep.  (n.b.)  Chanc  544;  6  De  Gex,  M.  &  6. 
424  :  afiirmed,  8  H.L.  Cas.  481. 

SemJble — the  above  drcumstancea  would  have 
afforded  good  ground  for  rectifying  the  deed.     Ibid. 

The  vendors  of  an  interest  in  a  freehold  bouse^ 
subject  to  a  covenant  to  insure  it  against  fire,  con* 
tracted  for  the  sale  of  the  house  to  a  purchaser 
within  a  given  time.  The  contract  was  not  com* 
pleted  by  the  specified  time.  There  was  no  default 
on  the  part  of  the  purchaser,  but  the  vendors  did  not 
keep  up  the  insurance  after  the  time  at  which  the 
contract  should  have  been  completed : — Held,  that 
the  purchaser  ought  to  be  diachaiged  from  hit  com* 
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tract.     Pahmer  v.  Qairai,  25  Law  J.  Rep.  (n.s.) 
Chane.  841. 

Upon  the  aale  of  a  mill  or  factory,  looms  tued  in 
the  mill  are  not  within  the  words  **  steam-engines^ 
boilera,  shafting,  piping,  mill^gearing,  gasometer,  gas- 
pipes,  drums,  wheels,  and  all  and  singular  other  the 
machinery,  fixtures  and  eflects  fixed  up  in  or  at- 
tached or  belongingto  the  mill  or  fiictory  or  premises.** 
HvUhim»o%  y.  Kay,  26  Law  J.  Rep.  (ii.8.)  Chane. 
457;  23  Beav.  418. 

Looms  standing  upon  a  loom-foot,  ftom  which 
they  may  be  remo?ed  at  pleasure,  will  not  pass  by 
the  general  terms  of  machinery,  though  they  are 
worked  by  steam-power  which  is  attached  to  the 
mill  and  mortgaged  with  it.     Ibid. 

An  assignment  for  yaluabie  consideration  of  a 
reversionary  interest  in  stock  carries  with  it  any 
bonus  which  may  be  added  between  the  assignment 
and  the  fiidlinff  of  the  interest  into  possession,  lie 
Armgtnmg^B  Will,  26  Law  J.  Rep.  (n.s.)  Chane 
658;  3  Kay  &  J.  486. 

Distinction  between  an  assignment  of  a  reversion- 
ary interest  in  a  sum  of  stock  and  a  covenant  to 
transfer  such  a  sum  on  a  future  day.     Ibid. 

The  distinction  taken  in  Plunkett  v.  Mansfield, 
between  money  consideration  and  marriage  consider- 
tion,  disapproved  of.     Ibid. 

Vendors  contracted  to  sell  land,  and  the  pur- 
chasers paid  part  of  the  purchase- money  and  were 
admitted  into  possession,  but  were  unable  from  in- 
solvency to  complete  the  contract  The  vendors 
filed  a  bill  for  specific  performance,  and  in  default 
for  re-sale.  There  were  at  that  time  registered 
judgments  againiit  the  purchasers,  but  they  were  not 
made  parties  to  the  suit.  The  vendors  obtained  a 
decree  for  sale,  and  the  land  was  sold  by  auction. 
A  B  bought  one  lot,  and  required  that  the  judgment 
creditors  should  release  their  interests  as  they  were 
not  parties  to  the  suit : — Held  (overruling  a  decision 
of  one  of  the  Vice  Chancellors),  that  the  original 
purchasers  by  entering  into  possession  had  accepted 
the  title  and  had  become  owners  in  equity  of  the 
property,  and  that  the  judument  debts  of  their  cre- 
ditors attached  under  the  13th  section  of  the  I  &  2 
Vict  c.  1 10.  The  Goverrwrs  of  the  Greycoai  Hospital 
V.  the  WtatmimaUr  Improvement  Commissionert,  26 
Law  J.  Rep.  (n.s.)  Chane.  848;  1  DeGex  8l  J.  531. 

Where  a  mort^ige  was  made  to  secure  a  sum  of 
stock,  which  was  for  the  purpose  sold  by  trustees 
who  had  power  to  give  receipts  for  monies  and  power 
to  vary  securities,  the  mortgage  was  held,  as  between 
vendor  and  purchaser,  not  to  be  sufficiently  dis- 
cfaaiged  on  payment  of  a  sum  of  money  to  the  trus- 
tees, the  money  not  appearing  to  have  been  again 
invested  in  stock  or  upon  security.  Pdl  v.  J)e  Win^ 
ion,  27  Law  J.  Rep.  (n.s.)  Chane.  280;  2  De  Gez 
&  J.  13. 

The  vendor  of  an  estate  had  granted  to  A  B  the 
right  to  work  coals  under  the  property,  with  a  pro- 
viso, that  when  the  workings  of  the  coal  had  finally 
ceAsed,  the  pits  should  be  filled  up,  and  the  land 
restored  to  a  proper  state  of  cultivation.  A  B 
ceased  to  work  the  mines,  ifnd  filled  in  the  pita. 
Upon  the  sale  of  the  estate  A  B  claimed  to  be  enti- 
tled to  re-work  the  coal,  and  the  purchaser  therefore 
claimed  compensation:  the  Court  considered  that 
there  had  only  been  a  temporary  cessation  to  work 
the  coals,  and  held,  that  the  puichsser  was  entitled 
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to  compensation,  to  be  ascertained  by  an  expert 
appointed  by  the  Judge.  Bamtden  v.  Hunt,  27 
lliw  J.  Rep.  (n.s.)  Chane.  482. 

A  piece  of  land  was  advertised  for  sale.  Two  ad- 
joining landowners  were  desirous  of  purchasing  it ; 
they  agreed  that  one  alone  should  attend  the  sale 
and  purchase,  if  it  should  be  sold  for  a  sum  not 
exceeding  a  sum  named.  If  the  land  was  purchased, 
terms  were  arranged,  and  it  was  to  be  divided  between 
them.  Upon  a  summons,  by  the  vendors,  to  set 
aside  the  sale, — Held,  that  the  agreement  between 
the  purchaseiB  was  not  contrary  to  equity  ;  that  it 
did  not  vitiate  the  contract ;  and  that  the  applica- 
tion could  not  be  supported.  In  re  Carew*8  Estate 
Act,  28  Law  J.  Rep.  (n.s.)  Chane  218;  26  Beav. 
187. 

The  goodwill  of  a  business  comprises  all  the 
advantages  that  may  be  derived  from  the  purchasers 
holding  themselves  oul  to  the  public  as  the  persons 
intereirted  in  that  business  which  has  been  identified 
with  the  name  of  a  particular  firm.  Therefore, 
though  it  is  well  settled  that  the  sale  of  a  goodwill 
does  not  imply  a  contract  on  the  part  of  the  vendor 
not  to  set  up  again  in  a  similar  business,  he  is  not  at 
liberty  to  hold  out  to  the  public  that  he  is  continu- 
ing the  same  business  by  using  the  name  of  the  old 
firm,  even  though  his  own  name  may  be  the  only 
one  that  appeared  in  that  firm.  Churton  v.  Dou- 
S^,  28  Law  J.  Rep.  (n.s.)  Chane  841;  Johns.  174. 

A  piece  of  building  land  was  purchased  and  seve- 
ral houses  erected  upon  it.  The  purchaser  was 
afterwards  evicted.  Under  the  covenants  for  title 
in  the  purchase-deed, — Held,  that  the  purchaser 
was  entitled  to  damages,  and  that  the  amount  must 
be  determined  bjt  the  sum  expended  in  converting 
the  land  to  the  purposes  for  which  it  was  purchased. 
Bunny  v.  Hopkinson,  29  Law  J.  Rep.  (n.s.)  Chano. 
93;  27  BeaY.  565. 

Held,  also,  that  the  estate  of  the  vendor  was 
liable  to  make  good  the  amount,  and  that  legatees 
under  his  will  must  contribute  to  make  up  the  requi- 
fflte  sum.     Ibid. 

A  purchaser  offering  to  perform  his  part  of  the 
contract,  required,  by  notice,  the  vendor  to  com- 
plete within  a  month: — Held,  that  the  purchaser 
could  not  afterwards  set  up,  as  a  defence  to  a  suit 
for  specific  performance,  misrepresentation  of  the 
vendor,  of  which  he  was  aware  at  the  time  of  giving 
the  notice.     Mac^de  v.  Weekes,  22  Beav.  533. 

In  a  suit  by  a  first  mortgagee  a  sale  was  directed. 
The  subsequent  judgment  creditors  of  the  mortgagor 
were  not  parties.  On  an  objection  by  a  purchaser 
under  the  decree, — Held,  that  the  judgment  creditors 
were  not  bound  by  the  proceedings,  and  liberty  was 
given  to  bring  them  before  the  Court  Knight  v, 
Pococky  24  Beav.  436. 

(5)  JAabiliiies  and  Duties. 

J  B  was  tenant  for  life  of  the  C  and  the  8  P 
estates,  and  by  an  agreement,  dated  the  8th  of  June 
1827,  he  sold  the  whole  to  E  B,  his  eldest  son,  who 
was  tenant  in  tail  in  remainder ;  and  by  the  same 
agreement  E  B  contracted  to  pay  off  certain  debts 
of  J  B,  and  to  pay  certain  annuities.  On  the 
21st  of  June  1827,  E  B  agreed  with  T  S,  the 
family  solicitor,  to  sell  to  him  the  estates,  he,  T  S, 
agreeing  to  discharge  the  debts  and  to  pay  the  said 
annuities,  and  it  was  agreed  that  a  recovery  should 
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be  sitflered  to  bar  the  entail.  The  reeoveriet  were 
■uffered  m  the  folloiring  NoTeoDber.  On  the  4th  of 
August  1828  E  B  died  intestate,  leaTing  F  fi  hia 
brother  and  heir^t-Iaw.  On  the  SSrd  of  February 
1829,  and  in  July  1830,  T  8  efiected  two  mort- 
gages of  different  parts  of  the  estates.  In  July  1880, 
F  B  filed  a  bill,  against  T  S,  J  B  and  others,  to  set 
aside  the  agreements  of  the  8th  of  June  and  the  21st 
of  June  1827,  for  fraud.  On  the  8th  of  May  1835 
a  decree  was  made  dismissing  the  bill  as  to  the 
agreement  of  the  8th  of  June,  but  setting  aside  the 
agreement  of  the  21st  of  June  for  frsud.  Accounts 
were  also  directed  as  to  the  sums  paid  by  T  8;  and 
it  was  deelared  that  upon  payment  to  T  S  of  what 
should  be  due  to  him  on  taking  these  aocountfl^ 
T  S  should  convey  to  F  B  the  estates  fi«e  from 
incumbrances.  In  November  1838  T  8  effected  a 
mortgage  to  G  and  B  of  the  S  P  estate.  In  1839 
J  B  filed  a  hill  against  T  8  Aid  F  B  for  a  specific 
performance  of  the  agreement  of  the  8th  of  June 
1827*  In  November  1847  specific  performance  was 
decreed,  and  it  was  declared  that  J  B  was  an  incum* 
branoer  in  respect  of  what  remained  unpaid  of  the 
purchase-money.  In  July  1866,  upon  the  chief 
elerk^  certificate,  it  was  declared  that  J  B*8  incum- 
brance was  prior  to  that  of  G  and  B,  it  being  con- 
sidered by  one  of  the  Vice  Chancellors  that  the  pen- 
dency of  the  suit  of  F  B,  at  the  time  the  mortgage 
of  November  1833  was  effected,  gave  to  G  and  B 
notice  of  the  equitable  claim  of  J  B  upon  the  estate 
of  T  8  ;  but,  upon  appeal,  it  was  held,  that  the 
incumbrance  of  G  and  B  was  prior  to  the  claim  of 
J  B.  Bellamy  v.  Sabine,  26  Law  J.  Rep.  (n.s.) 
Chanc.  797%  1  De  Gez  &  J.  566. 

The  doctrine  as  to  lie  pendens  affecting  a  pur- 
chaser is  not  founded  upon  any  doctrine  of  actUHJ  or 
constructive  notice,  but  upon  the  fact  that  the  law 
does  not  allow  to  litigant  parties,  and  give  to  them 
pending  the  litigation  rights  in  the  property  in  dis- 
pute BO  as  to  prejudice  the  opposite  party.     Ibid. 

A  purchaser  of  leasehold  property  is  bound  to 
inform  himself  of  the  contents  of  the  lease,  and  can. 
not  avoid  speciBc  performance  on  the  ground  that 
it  contains  an  unusual  covenant,  which  was  not  men- 
tioned in  the  particulars  or  at  the  sale.  Oroevenor 
V.  Oreetij  28  Law  J.  Rep.  (n.s.)  Chanc.  178. 

A  young  man  of  the  age  of  twenty -two,  being  the 
oimer  of  a  reversionary  interest  in  a  freehold  estate, 
contingent  on  his  surviving  his  father  and  mother, 
whose  respective  ages  were  fifty -four  and  forty-seven, 
sold  the  same  by  private  contract.  There  was  a 
doubt  whether  the  reversion  was  in  fee  or  in  tail,  but 
no  steps  were  taken  to  ascertain  its  market  value. 
Upon  the  death  of  the  surviving  tenant  for  life,  after 
a  lapse  of  thirty-eight  years,  the  vendor  claimed 
payment  of  a  charge  upon  the  estate,  unknown  at 
the  time  of  the  purchase,  and  he  instituted  a  suit  to 
rescind  the  contract,  on  the  ground  of  frnud  and  in- 
adequacy of  price,  or  otherwise  to  foreclose  the  equity 
of  redemption : — Held,  that  a  purchaser  must,  under 
such  circumstances,  satisfy  the  Court  by  evidence 
taken  at  the  time  of  purchase^  that  the  purchase  was 
land  fide  and  for  full  value;  but  that  in  the  absence 
of  such  evidence  the  purchase  must  be  set  aside. 
Salter  v.  Bradehaw  ;  Bradskaw  v.  Salter ^  28  Law 
J.  Repw  (N.8.)  Chanc  426;  26  Beav.  161. 

T  being  the  h<>lder  of  certain  shares  in  a  company, 
upon  which  20ib  each  had  been  paid  up,  and  being 


also  entitled  to  other  shans  la  the  tsoie  company^ 
upon  which  21,  each  had  been  paid,  instructed  lus 
broker  to  sell  the  2/.  shaiesi  The  broker  aold  the 
20i.  shares,  and  brou^t  to  T  for  execution  by  him 
deeds  of  transfer  in  which  blanks  were  left  for 
the  name  of  the  transferee,  for  the  number  of  sharea 
sold,  and  for  the  distinctive  numben  of  the  shares. 
The  deeds  bore  stamps  high  enongh  to  carry  the20iL 
shares,  and  were  executed  in  blank  by  T.  The 
deeds  were  delivered  in  this  condition,  together  with 
the  share  certificates  for  the  201.  shares,  which  had 
been  fraudulently  obtained  by  the  broker,  to  bomd 
fide  purchasers,  who  filled  op  the  blanks.  T  filed 
his  bill  to  set  aside  the  deeds,  and  one  of  the  Vice 
Chancellon  held  that  they  were  void,  and  that  T  was 
entitled  to  the  shares  expressed  to  be  thereby  trant- 
forred  and  to  have  bis  name  restored  to  the  register, 
which  decision  the  Lords  Justices,  on  appeal,  a^ 
finned.  Taykr  v.  the  Oreat  /ndioii  PtnmnUa 
Bail,  Co.,  28  Law  J.  Rep.  (n.8.)  Chanc  28^  709: 
4  De  Gex  &  J.  559. 

The  practice  of  the  Stock  Exchange  for  a  broker 
to  deliver  deeds  of  transfer  in  blank  cannot  prevail 
against  the  rule  of  law.    Ibid. 

If  a  party  executes  a  deed  as  principal  he  at  once 
takes  the  property  and  makes  himself  liable  for  the 
purchase- money,  and  he  will  not  be  heard  to  say 
that  no  contract  existed  with  the  vendor,  or  that  his 
execution  was  obtained  upon  the  representation  of  a 
third  party  that  the  purchase- money  was  paid,  and 
that  he  took  the  property  in  the  character  of  trustee 
only.  Wilson  v.  Keating^  28  Law  J.  Rep.  (x.s.) 
Chanc.  335;  4  De  Gex  &  J  388;  27  Beav.  121. 

Property  was  sold  as  fee-simple  under  an  order  of 
the  Court  for  Relief  of  Insolvent  Debtors,  and  G 
became  the  purchaser.  Upon  investigating  the  titles 
G  objicted  that  the  interest  sold  consisted  only  of 
an  estate  for  life  by  the  curtesy,  for  that,  although 
it  had  been  agreed  that  the  property  should  repre- 
sent money,  yet  the  conduct  of  the  parties  bene- 
ficiallv  interested  bad  been  such  as  to  reconvert  it 
into  real  estate  so  as  to  make  the  owner  of  the 
reversion  in  fee  a  necessary  party  to  convey,  and  G 
gave  notice  that  he  rescinded  the  contract.  Subee> 
quently,  however,  G  purchased  from  the  reversioner 
the  fee-simple,  subject  to  the  life  interest^  and  took 
a  conveyance  from  him.  A  suit  was  instituted  by  M, 
the  creditors*  assignee  of  the  insolvent,  for  specific 
performance,  making  the  official  assignee  (who  re> 
fused  to  join  as  co-plaintifi*)  a  defendant.  One  of 
the  Vice  Chancellors  made  a  decree  in  favour  of  the 
plaintiff  for  specific  performance,  allowing  G  to  re- 
tain the  price  he  paid  to  the  reversioner,  but  stating 
his  disapprobation  of  the  use  made  by  G  of  his  con* 
tract  for  purchase  to  the  prejudice  of  the  vendor. 
Upon  an  appeal  by  G, — Held  (affirming  the  deci- 
sion), that  the  plaintiff  was  entitled  to  specific  per- 
formance, there  being  nothing  to  shew  firaud  or 
improper  intention  on  the  part  of  the  vendor;  and 
the  Court  expressed  its  opinion-  that  the  purchase  of 
the  reversion  having  been  made  by  the  defendant 
after  he  had  acquired  a  knowledge  from  his  contract, 
was  a  highly  improper  act,  and  ordered  him  to  pay 
the  whole  costs  of  the  suit  and  of  the  appeiil.  Jfair- 
rell  V.  Ooodyear^  29  Law  J.  Rep^  (n.8.)  Chanc.  425, 
298;  1  De  Gex,  F.  &  J.  482;  2  Giff.  51. 

A  purchaser  for  value  without  notice  from  one 
who  claimed  under  a  conveyance  obtained  by  fioud 
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firom  the  rightful  owner,  cannot  defend  hinuelf  as 
•gainst  such  rightful  owner  where  the  person  who  so 
Hslaimed  was  not  in  possession  as  apparent  owner  at 
the  time  of  the  sale  to  the  purchaser  for  value. 
OgiUne  r.  Jenjfrtscn,  29  Law  J.  Rep.  (n.s.)  Cbanc. 
905;  2  Giff.  S53. 

The  vendor  of  a  manor  is  entitled  to  the  fines 
paid  for  the  admission  of  any  new  tenants,  in  the 
room  of  the  tenants  described  in  the  particulars  of 
aaie,  who  may  happen  to  die  after  the  contract,  but 
before  the  day  fixed  for  the  completion  of  the  pur. 
chase,  although  the  fines  are  not,  in  ftict,  paid  till 
after  that  day.     Cvddtm  v.  Ties,  1  Qiff.  395. 

The  purchaser  of  a  leasehold  having  paid  part  of 
the  price  without  celling  for  the  title-deeds,  was  held 
fastened  with  notice  of  a  mortgage  by  deposit,  which 
was  concealed  by  the  vendor,  but  not  with  notice  of 
an  equitable  mortgage  which  the  vendor  had  fraudu- 
lently elfected  on  the  security  of  a  spurious  lease 
of  the  same  property;  and  the  purchaser,  having 
•obtained  an  assignment  of  the  valid  mortgage,  was 
declared  entitled  to  hold  the  property  as  security  fbr 
the  mortgage  debt,  and  for  all  monies  paid  by  him 
on  the  purchase,  and  fbr  subsequent  improyements. 
SipHns  V.  Amery,  2  Giff.  292. 

A  sold  to  B  (the  owner  of  the  adjoining  premises) 
the  right  of  using  two  chimneys  in  A'S  wall.  The 
consideration  was  paid,  and  they  were  used  for 
eleven  yearsy  but  no  grant  was  executed.  C  pur- 
chased A's  house  without  notice  of  the  right;  but  there 
being  fourteen  chimney-pots  on  the  wall,  and  only 
twelve  flues  in  A's  house,  the  Ck>urt  held,  thatO  was 
put  on  inquiry,  that  he  had  constructive  notice  of  the 
right,  and  was  bound  by  it ;  and  an  injunction  was 
granted  to  restrain  him  from  stopping  up  the  two 
chimneys.  It  was  also  held,  that  it  was  not  neces- 
sary that  the  bill  should  pray  for  a  specific  perform- 
ance, and  that  the  absence  of  a  grant  was  immaterial. 
Hervey  v.  Bmith,  22  Beav.  299. 

The  rule  with  respect  to  the  consequence  of  a 
purchaser  abstaining  from  making  inquiries  does  not 
depend  exclusively  on  a  fraudulent  motive  for  such 
abstinence.  When  the  circumstances  of  a  case  put 
a  purchaser  on  inquiry  a  false  answer,  or  a  reason- 
able answer  given  to  an  inquiry,  may  dispense  with 
the  necessity  of  further  inquiry;  but  where  no  inquiry 
has  been  made,  it  is  impossible  to  conclude  that  a 
fi&lse  answer  would  have  been  given  if  an  inquiry  had 
been  made,  or  such  as  would  have  precluded  the 
necessity  of  any  further  inquiry,  /ones  v.  WiUiams, 
^  Beav.  47. 

A  real  estate  belonged  to  three  partners:  one 
retired  and  conveyed  his  share  to  the  two  others, 
**  subject  to  all  charges  and  mortgages  affecting  the 
same.**  and  the  two  made  an  equitable  mortgage  to 
the  defendants.  There  were  ^ree  charges  on  the 
property,  but  the  defendants  knew  of  two  only,  and 
made  no  inquiry  as  to  there  being  more: — Held, 
that  having  notice  of  the  terms  of  the  conveyance  to 
the  surviving  partners,  the  defendants  were  bound 
to  inquire  whether  there  was  any  other  charge,  and 
not  having  done  so,  that  they  could  not,  as  against 
the  third  equitable  charge,  insist  on  being  purchasers 
fbr  valuable  consideration  without  notice.    Ibid. 

It  is  not  generally  the  duty  of  a  purchaser  to 
inform  a  vendor  of  any  of  the  circumstances  which 
may  make  it  desirable  for  him  to  purchase.  Dol- 
man  ▼.  Noke$,  22  Beav.  402. 


A  first  UKRfgagee  with  power  of  sale  had  entered 
into  arrangements,  but  not  a  binding  contract,  for 
the  advantageous  sale  of  part  of  the  mortgaged 
property.  After  this  he  bought  up,  at  a  reduced 
price,  the  interest  of  the  second  mortgagee,  without 
informing  him  of  the  arrangements  for  sale: — Held, 
~  that  he  vras  not  bound  to  inform  the  second  mort- 
gagee of  the  opportunity  he  had  of  selling ;  and  a 
bill  to  set  aside  the  sale  on  the  ground  of  suppres- 
sion of  information  was  dismissed  with  costs.     Ibid. 

As  between  the  vendor  and  purchaser  of  a  jereat- 
sion,  the  purchaser  held  liable  to  bear  the  succes- 
sion duty  payable  in  respect  of  it.  Cooper  v.  Trewbjf, 
28  Beav.  194. 

(c)  Ccvweycmce  to. 

Where  a  purchaser  requires  the  deed  of  convey- 
ance to  him  to  be  executed  by  the  vendor  in  the 
presence  of,  and  to*  be  attested  by,  his  (the  pur- 
chaserV)  solicitor,  that  requisition  ought  not  to  be 
refused  unless  there  are  special  circumstances  jus- 
tifying the  refusal.  Pimey  v.  Chaplm^  27  Law  J. 
Rep.  (ir.8.)  Chauc.  434;  2  De  Gex  Sl  Jo.  468; 
4  Drew.  237- 

The  possession  by  the  vendor^  solicitor  of  the 
executed  conveyance,  with  the  signed  receipt  fbr 
the  consideratioa  money  indorsed,  is  not  in  itself  an 
authority  to  the  solicitor  to  receive  the  purchase- 
money.     Ibid. 

Although  a  purchaser  has  not  a  right  in  every  case 
to  insist  upon  the  vendor  being  present  when  the  pur- 
diase-money  is  paid,  the  vendor  is  not  entitled  to 
refuse  compliance  with  a  request  of  this  description 
when  circumstances  arise  which  are  sufficient  to 
justify  it.     Ibid. 

A  suit  was  instituted  by  a  vendor  fbr  the  specific 
peribrmance  of  a  contract  to  purchase  an  estate 
which,  by  deed,  dated  in  1841,  was  limited  to  the 
use  of  the  vendor  for  life  without  impeachment  of 
waste;  and  after  the  determination  of  that  estate 
by  any  means  in  his  lifetime,  to  the  use  of  a  trustee 
and  his  heirs  during  the  life  of  the  vendor,  in  trust 
nevertheless  for  the  vendor  and  his  assigns;  and 
after  the  determination  of  the  estate  so  limited  to 
the  trustee  and  his  heirs,  to  the  only  use  and  behoof 
of  the  vendor,  his  heirs  aud  assigns  for  ever.  One 
of  the  Vice  Chancellors  held,  upon  objection  taken 
by  the  defendant,  that  he  was  entitled  to  a  oonvey- 
ance  of  any  interest  which  might  have  become 
vested  by  forfeiture  or  otherwise  in  the  dower 
trustee,  but  no  costs  of  suit  were  given  to  either 
party  up  to  the  hearing.  The  defendant  appealed 
on  account  of  the  decree  not  giving  him  costs,  and 
of  his  having  to  pay  interest  from  a  certain  date  on 
his  purchase-money.  The  appeal  was  dismissed, 
with  costs.  CfoUard  v.  Boe,  28  Law  J.  Rep.  (k.b.) 
Chanc.  560 ;  4  De  Gex  &.  Jo.  525 ;  27  Law  J. 
Rep.  (ff.8.)  Chanc.  295. 

ikmbU — that  the  rule  as  to  there  being  no  appeal 
on  the  subject  of  costs  alone  is  practically  not  now 
in  force.     Ibid. 

Where  a  mortgagor  contracts  to  sell  the  fee 
simple  of  the  mortgaged  estate  free  from  incum- 
brances, the  purchaser,  with  the  concurrence  of  the 
mortgagee,  is  entitled,  on  procuring  a  discharge  of 
the  vendor  from  all  liability  in  respect  of  the  mort- 
gage debt,  and  bearing  any  extra  expense  occasioned 
by  his  demand,  to  require  a  conveyance  of  the 
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equity  of  redemption,  to  at  to  keep  the  mortgage 
on  Voot.     Cooper  y,  Cartwrighi^  Johns.  679. 

An  estate  was  sold  in  a  suit  to  raise  a  charge 
which  was  paramount  to  some  annuities  subse- 
quently charged  on  the  estate.  The  annuitants, 
who  were  parties  to  the  suit,  impeached  the  validity 
of  a  re-settlement  of  the  estate  intermediate  between 
the  charge  and  the  annuities.  The  conveyance  to 
the  purchaser  proceeded  in  some  meastu«  on  the 
re-settlement:  —  Held,  that  the  annuitants  were 
necessary  parties  to  the  conveyance,  and  were 
bound  to  join  in  it,  but  without  prejudice  to  any 
rights  they  might  have  against  the  purchase-money 
in  case  they  should  be  able  to  impeach  the  validity 
of  the  re-settlement.  SuUivan  v.  SvkOivany  28  Bmv. 
102. 

Trustees  had  a  power  of  sale  over  a  real  estate 
vested  in  them,  and  to  give  good  discharges  for  the 
purchase-money.  The  tenant  for  life  had  a  power 
to  appoint  new  trustees,  and  **  thereupon  **  the  trust 
estate  was  to  be  conveyed  to  the  old  and  new  trus- 
tees. In  1857  A  B  was  appointed  a  new  trustee, 
but  before  any  conveyance  luul  been  made  to  bim, 
the  estate  was  sold  and  conveyed  to  a  purchaser, 
and  the  purchase-money  was  paid  to  the  old  and 
new  trustees : —  Held,  that  the  pu  rchaser  had  obtained 
a  good  discharge  for  the  purchase-money.  Wdtttad 
T.  Colmle,  28  Beav.  587. 

(E)  Costs. 

Where,  after  contracting  to  sell  land,  the  vendor 
devisee  to  parties,  some  of  whom  are  iniants  at  bis 
decease,  his  estate  must  bear  the  costs  of  the  suit 
which  he  has  thus  voluntarily  rendered  necessary  to 
a  completion  of  the  contract;  and  a  mere  devise 
of  trust  estates  does  not  in  such  a  case  avoid  the 
necessity  of  a  suit.  Pwner  v.  Darby,  4  Kay  &  J, 
41. 

Difttinction  in  this  respect  between  suits  rendered 
necessary  as  above  by  the  voluntary  act  of  the 
deceased,  and  those  caused  by  the  mere  act  of  God, 
as  where  the  deceased  has  died  intestate  leaving  an 
infant  heir.     Ibid. 

The  rule  which  makes  the  costs  of  a  suit  for 
specific  performance  depend  upon  when  the  title 
was  first  shewn,  relaxed:  1.  Where  the  requisition 
was  not  made  until  after  bill  filed  ;  2.  Where, 
although  the  requisition  was  made  before  bill  filed, 
the  non-compliance  was  attributable  to  the  circum- 
stance of  the  purchaser  having  claimed  abatement 
or  compensation,  in  respect  of  which  his  bill  had 
been  dismissed  with  costs.  Lyle  v.  the  £arl  qf 
Tairborough,  Johns.  70. 

Purchase  of  a  reversionary  estate  tail  of  a  person 
without  issue  set  aside  merely  for  inadequacy  of 
consideration,  there  being  no  fraud  or  pressure,  and 
with  costs,  the  purchaser  having  resisted  the  relief; 
but  he  was  ordered  to  pay  those  occasioned  by  bis 
unfounded  allegations  of  fraud,  St,  AUtyn  v.  Sar- 
ding,  27  Beav.  11, 

When  sales  of  revenionaiy  interests  are  set  aside 
from  mere  inadequacy  oi  consideration,  it  is  upon 
the  repayment  of  the  consideration,  with  inter^t  at 
|)ie  rate  of  5/.  per  cent.    Ibid, 


VENUE. 

The  common  law  power  of  the  Court  or  a  Jndgv 
to  change  the  venue  in  an  action  is  not  taken  away 
by  the  139th  section  of  the  Public  Health  Act,  1846« 
which  requires  that  in  actions  against  a  local  board 
of  health  for  anything  done  under  the  act,  the  venue 
shall  be  laid  in  the  county  or  place  where  the  cause 
of  action  arose,  and  not  elsewhere.  The  Ittkin  Bridge 
Co,  V.  ihe  Local  Board  of  ffealth  of  So^UhampUm, 
27  Law  J.  Rep.  (if.s.)  Q.B.  128;  noia.  The  South- 
ampton and  Itckin  Bridge  Co,  v.  the  Local  Board  of 
ffeaith  of  Southwnpion,  8  E.  &.  B.  803  (a). 

The  usual  affidavit  on  the  part  of  tins  defendant, 
on  an  application  to  change  the  venue  to  the  assises, 
t.  e.  that  the  cause  of  action  arose  in  the  country,  and 
that  the  parties  reside  there,  and  their  witnesses,  m 
sufficient,  if  unanswered.  But,  per  MarUn,  B,,  it  is 
answered  by  the  inconvenience  arising  from  the  delay 
of  the  action  until  the  assizes,  unless  that  is  oountei^ 
balanced  by  some  advantage  on  the  other  side;  as, 
for  example,  (when  the  question  is  only  as  to  amount^ 
the  defendant's  undertaking  to  pay  money  into 
court.  Oough  v.  Bertram,  27  Law  J.  Rep.  (ir.8.) 
Exch.  53. 

Where  a  Judge  at  chambers  has  made  an  order 
for  changing  the  venue,  the  Court  will  not  entertain 
an  application  to  set  aside  that  m'der,  if  it  appears  that 
the  Judge  exercised  his  discretion  on  the  matter,  on 
special  foots  brought  before  him  on  behalf  of  both 
parties.  Cariwright  v.  Froel,  27  Law  J.  Rep.  (n.s.) 
Exch.  278;  8  Hurl.  &  N.  278. 

Where  the  issue  in  a  cause  was  joined  on  the  2nd 
of  January,  two  applications  to  change  the  venue 
having  been  made  to  a  Judge  at  chambers  on  the 
21st  of  December  and  the  11th  of  January  respec- 
tively, and  refused,  and  on  the  19th  of  January  a 
nile  fUei  for  the  same  purpose  vras  moved  and  ob- 
tained,-r-HeId,  that  the  delay  and  the  previous  hear^ 
ings  were  fotal  to  the  application.  Drury  or  Ihteie 
V.  ffopwood,  29  Law  J.  Rep.  (jr.s.)  C.P.  151;  7 
Com.  B.  Rep.  N.S.  835. 

It  is  in  the  discretion  of  the  Court  or  a  Judge  at 
chambers  to  change  the  venue  in  an  action  of  debt, 
on  the  application  of  the  defendant  when  under  terms 
to  take  notice  of  trial  for  a  particular  sitting;  but  in 
such  case,  and  where  a  Judge  at  chambers  has  al- 
ready refused  the  application,  it  is  for  the  defendant 
to  shew  special  circumstances  to  induce  the  Court  to 
exercise  such  discretion. — Report  of  the  Judfces  in 
J>e  Rotkaehild  v.  S(MUAon  commented  on.  Jadeton 
V.  Kidd,  29  Law  J.  Rep.  (n.8.)  C.P.  221. 

Where  a  Judge  at  chambers,  on  tlie  application 
of  a  defendant  in  a  transitory  action,  has  made  an 
order,  changing  the  venue,  the  Court  is  not  bound  by 
that  decision,  and  on  motion  will  consider  the  affida- 
vits and  decide  the  case  on  its  merits.  But  the  onus 
is  cast  upon  the  party  applying  to  set  aside  the  order 
of  shewing  that  the  Judge'at  chambers  has  wrongly 
decided.  Schuefer  v.  Wheelwright,  99  Law  J.  Rqp, 
(n.8,)  C.P.  222;  8  Com.  B.  Rep.  N.S,  883. 

In  an  action,  by  the  owner  of  a  ship  against  the 
Mersey  Dock  and  Harbour  Board  for  negligence^ 
whereby  the  ship  was  lost,  the  venue  was  laid  in 
London.  A  similar  action  by  the  owner  of  the  cargo 
had  been  tried  at  Liverpool,  and  a  verdict  found  for 
the  defendants,  llie  Judge  who  tried  that  cause 
having,  on  t^e  defendants'  application,  refused  ap 
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order  cbnngiiig  the  venue  to  Liverpool,  being  of 
opinion  that  a  fair  trial  could  not  be  had  there,  the 
Court  refused  to  interfere,  although  the  parties  and 
all  the  witnesses  resided  there,  and  a  yievr  would  be 
necessary,  and  great  inconvenience  and  expense 
would  result  from  a  trial  in  London.  Penhallow  ▼. 
the  Meraey  Dock  and  Sarbour  Boardf  29  Law  J. 
£ep.  (N.s.)  Exch.  21. 

On  an  information  in  the  nature  of  a  quo  tearranto, 
m  which  the  venue  was  ^  Liverpool,^^  for  exercising 
the  office  of  councillor  of  the  borough  of  Liverpool, 
— Held,  that  the  Court  of  Queen's  Bench  had  power 
to  order  the  venue  to  be  changed  to  Middlesex;  and 
that  a  Bug^^estion  on  the  record,  that  the  trial  of  the 
iasue  could  be  more  conveniently  had  in  Middlesex 
than  in  the  county  of  Lancaster,  was  sufficient  to 
warrant  the  verdict  by  the  Middlesex  jury,  and  the 
subsequent  judgment.  Clerk  v.  the  Queen  (Ex.  Ch.), 
29  Law  J.  Rep.  (ir.s.)  Q.B.  232. 

The  Court  will  not  deprive  the  plaintiff  of  the 
right  to  lay  his  venue  where  he  pleases,  unless  there 
is  a  manifest  preponderance  of  convenience  in  a  trial 
at  the  place  to  which  it  is  sought  to  change  the 
venue.  Hellwell  v.  IFobeon,  8  Com.  B.  Rep.  N.S. 
761. 


VESTRY  AND  VESTRY  CLERK. 

At  an  election  of  vestrymen  and  auditors,  under 
the  '  Act  for  the  better  local  management  of  the 
ttetropolis,Hbe  churchwardens  who  preside  as  return- 
ing officers  may  be  required  to  decide  upon  the  lega- 
lity or  illegality  of  a  church-rate,  though  good  on  the 
&ce  of  it,  and  not  before  questioned ;  and  the  church- 
wardens if  they  act  bond  fide,  though  mistakingly, 
are  not  liable  to  an  action.  Tozer  v.  Child,  25 
Law  J.  Rep.  (n.s.)  Q.B.  827;  6  £.  &  B.  289. 

To  a  declaration  alleging  that  at  such  an  election, 
the  defendants  being  the  churchwardens  presiding, 
to  whom  it  belonged  to  take  the  votes,  and  had  been 
requested  to  receive  and  allow  the  votes  of  the  plain- 
tiff, and  well  knowing  the  premises,  but  contriving 
and  fraudulently  and  maliciously  intending  to  injure 
the  plaintiff  and  disappoint  him  of  his  privilege,  had 
refused  to  receive  his  votes,  &c.,  the  defendants 
pleaded,  admitting  the  scienter  and  not  denying  the 
allegation  of  mahce,  non-payment  by  the  defendant 
of  a  church-rate  made  in  due  form  by  competent 
authority  and  good.  Replication,  that  the  rate  was 
ill^al  and  void,  being  made  for,  amongst  other 
things,  defraying  expenses  and  outgoings  for  which 
■uch  a  rate  could  not  legally  be  made.  Rejoinder, 
that  the  rate  was  good  on  the  fece  of  it,  and  had  not 
been  questioned  or  adjudged  to  be  illegal  by  any 
Ecclesiastical  Court  or  other  Court  having  jurisdic- 
tion : — Held,  upon  demurrer,  the  plea  not  denying 
the  allegation  of  mnlice,  that  the  replication  was  a 
sufficient  answer  to  it,  and  that  the  rejomder  was 
insufficient.     Ibid. 

'  The  effect  of  58  Geo.  8.  c.  69.  and  59  Geo.  8. 
c.  85,  although  there  are  no  privative  words,  is  to 
make  rating  to  the  poor-rate  the  exclusive  qualifica- 
tion of  voting  in  all  parish  vestries.  JUchardBon  v. 
Gladwin,  27  Law  J.  Rep.  (n.s.)  M.C.  192;  E.  B.  & 
E.  188. 

Where,  therefore,  the   13  &  14  Vict.  c.  99.  has 
been  adopted  in  a  parish,  the  oocupien  of  small 


tenements,  not  being  rated  to  the  poor-rate,  although 
still  liable  to  the  church-rate,  are  not  entitled  to  vote 
at  a  vestry  held  for  the  purpose  of  making  a  church- 
rate.    Ibid. 

Section  3.  of  the  58  Geo.  8.  c.  69.  gives  to  persons 
assesied  to  the  last  poor-rate  one  vote  for  every  251. 
value,  *'so,  nevertheless,  that  no  inhabitant  shall  be 
entitled  to  give  more  than  six  votes ^;  by  section  6. 
of  the  18  &  14  Vict.  c.  99.  the  owner  of  a  small 
tenement,  rated  under  the  act,  **  shall  have  the  same 
right  to  vote  in  vestry  as  if  he  were  an  occupier  duly 
rated  in  respect  of  the  same  tenement  ** : — Held,  that 
the  owner  of  more  than  six  small  tenements,  rated 
under  the  latter  act,  was  entitled  to  no  more  than  six 
votes  by  force  of  the  proviso  in  the  former  act  Ibid. 

The  vestry  clerk  of  a  parish,  upon  his  appoint- 
ment (by  the  vestry)  to  the  office,  was  told  Uiat  it 
.would  be  part  of  his  duty  to  collect  the  church-rate 
and  poor-rate,  and  to  apply  them  as  his  predecessor 
had  done.  In  pursuance  of  these  instructions,  and 
in  acoirdance  with  a  practice  which  had  prevailed  in 
the  parish  for  fifty  or  sixty  years,  the  vestry  clerk 
applied  a  portion  of  the  money  arising  from  a  church- 
rate  made  in  the  plaintiffn'  year  of  office  as  church- 
wardens to  the  payment  of  certain  parochial  charges 
not  legally  payable  out  of  the  church-rate : — Held, 
that,  inasmuch  as  one  of  the  churchwardens  was 
aware  of  the  manner  in  which  the  money  was  about 
to  be  disposed  of, — he  having  previously  filled  the 
office  of  overseer,  and  also  of  auditor  of  the  parish 
accounts, — and  did  not  object,  the  two  were  pre- 
cluded from  suing  the  vestry  clerk  for  this  misappli- 
cation of  the  rate.  Cooper  v.  Law,  5  Com.  B.  Rep. 
502. 


VOLUNTARY  SETTLEMENT. 

R,  a  married  man,  by  a  deed  dated  in  December 
1846,  in  consideration  of  5002.  expressed  to  be  paid 
to  him  by  L,  his  wifels  father,  settled  certain  rever- 
sionary real  estate  upon  trusts  for  the  benefit  of  his 
wife  and  children,  and  under  a  power  in  that  deed 
the  property  was  sold  for  4,800/.  This  sum  was 
afterwaiids  invested  in  stock,  and  by  a  deed  of  May 
1846,  the  trusts  thereof  were  declared,  being  trusts 
corresponding  with  those  of  the  deed  of  December 
1845.  A  bill  was  filed  by  a  judgment  creditor  of  R 
impeaching  the  latter  deed  only: — Held,  that  the 
consideration  was  illusory,  and  the  whole  transaction 
fraudulent  and  void  against  creditors;  and,  reversing 
the  decree  below,  that  it  was  competent  to  the  plain- 
tiff to  impeach  the  latter  deed  only,  not  claiming  his 
lien  as  a  judgment  creditor.  OoldemUh  v.  Ruuell, 
25  Law  J.  Rep.  (n.s.)  Chanc.  232. 

Subsequently  to  the  deed  of  1846,  process  of  out- 
lawry issued  against  R: — Held,  that  this  was  no 
objection  to  the  relief  sought,  as  the  settlement  was 
valid  against  R,  and,  therefore,  against  the  Crown 
claiming  through  him.     Ibid. 

After  the  institution  of  the  suit,  R  took  the  bene- 
fit of  the  Insolvent  Act: — Held,  that  this  was  no  bar 
to  the  jurisdiction  of  the  Court.    Ibid. 

A  voluntary  settlement  of  property,  which  con- 
tained a  power  to  the  settlor  to  revoke  the  deed,  was 
executed  in  fiivour  of  the  settlor*s  wife  and  children. 
The  settlor  kept  the  deed  in  his  own  possession,  and 
informed  no  one  of  its  existence  up  to  the  time  of 
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hw  deceaae,  which  took  phioe  in  1 852,  when  he  was 
In  insolvent  circumstancen.  He  had  large  debts  at 
the  date  of  the  settlement,  some  of  which  sti  II  re> 
iDAined  due.  Upon  a  hill,  filed  by  a  creditor  whose 
debt  arose  subsequently  to  the  execution  of  the  deed, 
it  WRS  held,  that  such  a  deed  might  be  maintained, 
and  inquiries  as  to  the  debts  were  directed.  Jenhyn 
▼.  Vaugkan^  25  Law  J.  Rep.  (n.b.)  Chanc.  338;  8 
Beav.  4l9. 

A  debtor  executed  a  vohmtRry  assignment  of  the 
greater  part  of  his  estate  to  his  sons,  the  deed  being 
prepared  with  the  concurrence  and  under  the  direc- 
tion of  a  creditor  to  a  Inrge  amount.  The  debtor 
appointed  this  creditor  one  of  his  executors,  who 
acted  for  seven  years.  The  voluntary  deed,  if  good, 
left  the  debtor's  estate  insolvent,  and  no  steps  were 
ever  taken  by  the  creditor  to  impeach  it: — Held, 
overruling  a  decision  of  one  of  the  Vice  Chancel- 
lors, that,  there  being  no  evidence  of  ignorance  or 
mistake  on  the  part  of  the  creditor,  the  deed  was 
not  void  under  the  statute  13  Eliz.  c.  5,  and  could 
not  be  impeached  by  the  creditor  or  any  one  claim- 
ing under  him.  Olliver  v.  King,  25  Law  J.  Rep. 
(n.8.)  Chanc  427;  8  De  Gex,  M.  A  G.  110. 

A  person  gave  annuities  to  seven  persons,  secured 
on  real  estate.  He  afterwards,  standing  in  loco 
parentis  to  four  of  these  persons,  gave  other  annui- 
ties to  five  out  of  the  seven,  secured  by  covenant  and 
not  on  land: — Held,  affirming  a  decision  of  the 
Master  of  the  Rolls,  that  the  second  grant  was  not 
substitutionary  for  the  former,  and  that  the  objects 
of  it  were  entitled  to  both  provisions.  Pcdmer  v. 
Newell  and  Benham  v.  NewtU,  25  Law  J.  Rep. 
(n.s.)  Chanc.  461;  8  De  Gex,  M.  &  G.  70;  20 
Beav.  32. 

F,  being  at  the  time  unable  to  meet  his  engage- 
ments, agreed,  in  writing,  to  sell  his  business^  stock 
in  trade  and  fixtures,  for  a  sum  of  money  paid  down, 
and  for  an  annuity  to  be  paid  to  himself  during  the 
joint  lives  of  himself  and  the  purchaser,  and  for  a 
smaller  annuity  to  be  paid  to  his  wife,  in  case  she 
survived  him,  during  the  joint  lives  of  the  wife  and 
the  purchaser,  but  with  power  to  F  during  his  life 
aT)solute1y  to  dispose  of  the  annuity  provided  for  the 
wife.  F  died,  leaving  his  wife  surviving,  and  without 
having  disposed  of  her  annuity.  Upon  bill  by  a 
creditor  to  set  aside  the  wife^  annuity, — Held, 
reversing  the  decision  of  the  Court  below,  that  the 
settlement  of  the  annuity  upon  the  wife  was  within 
the  mischief  of  the  13  Filiz.  c.  5,  and  void  as  against 
creditors.  French  v.  FrencK  25  Law  J.  Rep.  (n.s.) 
Chanc.  612;  6  De  Gex,  M.  A  G.  95. 

If  the  creditors  are  delayed  by  a  voluntary  settle- 
ment the  case  is  within  the*13  Eliz.  c.  5,  even  though 
the  settlor  may  have  debts  owing  to  him  or  rever- 
sionary interests,  which,  if  realized  or  fallen  in,  would 
be  sufficient  to  meet  all  claims  upon  him.    Ibid. 

An  heir  cannot  take  advantage  of  the  want  of 
consideration  to  defeat  his  ancestor's  voluntary  con- 
veyance bond  fide  executed.  Lewis  v.  ReeSy  26  Law 
J.  Rep.  (n.s.)  Chanc  101. 

Money  and  bank  notes,  being  liable  under  the  12th 
section  of  the  1  &  2  Vict.  c.  110,  to  be  attached  by 
creditors,  are  goods  and  chattels  within  the  18  Eliz. 
c.  5;  and  therefore  a  voluntary  purchase  and  settle- 
ment of  stock  by  a  person  in  insolvent  circumstances 
out  of  monies  belonging  to  him,  would  be  held  frau- 
dulent and  void  as  against  creditors.    Barrack  ▼. 


M'CfmJlodi,  20  Law  J.  Rep.  (ff.8.)  Ghmnc.  105;  8 
Kay  A  J.  110. 

By  indenture  of  settlement,  after  reciting  tint 
C  J  P  was  indebted  in  divers  small  sums  not  exceed- 
ing 208/.,  C  J  P,  in  consideration  that  WPP  would 
dischar)*e  the  debts  out  of  his  own  money,  settled 
his  life  interest  in  a  sum  of  9,0002.  stock  upon  trust 
to  apply  the  income  thereof  in  and  towards  the  main- 
tenance, clothing,  lodging  and  support  of  C  J  P,  bis 
wife  and  children,  or  any  of  them,  or  otherwise  lor 
their  or  any  of  their  use  and  benefit^  in  such  manner 
as  the  trustees  should  in  their  or  his  uncontrolled 
discretion  think  proper.  At  the  date  of  the  settle- 
ment C  J  P  owed  other  debts  besides  those  men- 
tioned in  the  deed.  There  being  perfect  bona  fdts 
on  the  part  of  W  P  P, — Held,  first,  that  there  was 
suflBcient  consideration  to  support  the  settlement 
against  the  creditors  not  mentioned  in  the  deed; 
and,  secondly,  that  there  was  no  such  trust  for  the 
benefit  of  C  J  P  as  would  render  any  pairt  of  the 
stock  liable  to  the  demands  of  his  creditors,  ffolmes 
T.  Penney,  26  Law  J.  Rep.  (n.s.)  Chanc.  179;  3 
Kay  A  J.  90. 

Persons  having  had  an  interest  under  a  volnntaiy 
settlement,  and  still  claiming  to  be  cestuie  que  trust, 
may  require  the  production  of  that  and  the  other 
documents  depending  thereon,  though  their  interest 
had  been  revoked  by  an  appointment  under  a  para- 
mount power.  Bugden  v.  South,  26  Law  J.  Rep. 
(n.b.)  Chanc.  425. 

A  parol  agreement  by  a  husband,  who  was  in- 
debted at  the  time  of  his  marriage,  to  settle  his  infe's 
railway  stock  after  marriage,  will  not  support  a  sub- 
sequent settlement  ngainst  his  creditors,  even  though 
he  represented  to  the  wife  that  it  would  be  as  good 
as  if  made  before  marriage.  Warden  v.  Jones^  27 
Law  J.  Rep.  (n.s.)  Chanc.  190;  2  De  Gex  &  J.  76; 
26  Law  J.  Rep.  (n.s.)  Chanc.  427;  28  Beav.  487. 

An  attorney  being  in  insolvent  circumstances, 
assigned  the  goodwill  of  his  business  in  consideration 
of  a  sum  of  money  paid  down  and  an  annuity 
secured  by  bond  to  he  paid  to  his  wife  for  life,  with 
remainder  to  himself  for  life: — Held,  that  the  settle- 
ment of  the  annuity  was  void  as  against  creditois. 
Neale  v.  Day,  28  Law  J.  Rep.  (n.8.)  Chanc.  45. 

C,  being  in  embarrassed  circumstances  and  in- 
debted to  H,  applied  to  his  mother  for  a  loan  of 
190/.,  which  she  consented  to  advance,  on  condition 
that  he  would  settle  real  estate,  of  which  he  was 
seised,  in  trust  for  himself  for  life,  with  remainder  to 
his  children.  To  this  he,  with  great  hesitation,  con- 
sented, and  the  same  was  so  settled,  the  mode  of 
doing  so  being  by  two  deeds:  one  a  mortgage  for 
400/.  to  his  mother,  and  the  other  a  conveyance  of 
the  real  estate  upon  the  trusts.  No  reference  was 
made  in  either  deed  to  the  other.  C  subsequently 
became  insolvent,  and  his  assignee  filed  a  bill  to  set 
aside  the  settlement;  and  one  of  the  Vice  Chancel- 
lors held,  that  the  same  was  not  void  under  the  sta- 
tute 13  Eliz.  c.  5.  (against  fraudulent  deeds),  it  bdng 
executed  for  value,  and  no  proof  being  given  that  it 
was  executed  to  delay,  hinder  or  defraud  creditors, 
which  decision  was  affirmed  by  the  Lords  Justices, 
on  appeal.  Thompson  v.  Wtister,  28  Law  J.  Rep. 
(n.s.)  Chanc.  700;  4  De  Gex  A  J.  600;  4  Drew. 
628. 

To  render  a  deed  void  as  against  credHois,  it  m 
not  sufficient  that  it  is  merely  voluntary,  but  it  must 
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be  pTOTed  that  the  party  making  it  intended  to  dehij, 
hinder  or  defraud  his  creditors.    Ibid. 

On  the  question  of  a  Toluntary  deed  being  void 
under  the  Statute  of  Elisabeth,  all  the  surrounding 
circumstances  must  be  looked  at,  and  each  particular 
case  must  depend  upon  those  circumstances.    Ibid. 

A  iather  having  given  a  voluntary  bond  to  trustees, 
conditioned  for  the  payment  after  his  death  of  a  sum 
of  money  to  them  for  the  benefit  of  his  two  sons, 
afterwards,  upon  the  marriages  of  his  sons,  assented 
to  such  bond  being  settled  upon  trust  for  the  bene6t 
of  these  sons  and  their  respective  wives  and  children. 
The  marriages  having  taken  place  upon  the  &ith  of 
the  provision  thus  assented  to,  one  of  the  Vice  Chan- 
cellors, in  a  suit  for  the  administration  of  the  father*s 
estate,  held  that  the  trustees  of  the  marriage  settle- 
ment were  entitled  to  rank  as  specialty  creditors  for 
value,  and  the  Lords  Juttices,  on  appeal,  affirmed 
the  decision.  Payne  v.  Mortimer,  28  Law  J.  Rep. 
(s.8.)  Chanc.  716, 437;  4  De  Gex  &  J.  447;  1  Giif. 
118. 

The  cases  of  George  v.  MUbanke  and  2%e  Scut 
India  Company  v.  ClavdL  observed  upon.    Ibid. 

P  B,  in  1840,  became  bankrupt,  and  did  not  obtain 
his  certificate,  and  in  1 849  had  a  grant  of  leasehold 
property  made  to  him  by  the  Crown.  In  the  same 
year  he  settled  that  property  on  his  sons  and  his 
daughters  (then  unmarried),  and  their  children,  but 
declared  no  trust  in  favour  of  their  husbands.  The 
daughters  afterwards  married,  and  one  of  tliem  had 
children.  C  C  was  a  simple  contract  creditor  of 
P  B,  on  a  debt  subsequent  both  to  the  bankruptcy 
and  the  settlement,  and  he  filed  a  bill  on  behalf  of 
himself  and  all  otiier  unsatisfied  creditors  of  P  B, 
against  the  assignees^  the  trustees  of  the  voluntary 
settlement,  the  sons  of  P  B,  and  the  two  daughters 
and  their  husbands,  and  the  infant  children  of  one 
of  them,  to  set  aside  the  settlement.  One  of  the 
Vice  Chancellors  made  a  decree  in  the  plaintiiF^s 
fiivour,  but  considered  that  the  husbands  had  no  pre- 
sent interest,  and  that  the  wives  and  children  were 
mere  volunteers.  On  appeal  to  the  Lords  Justices, 
— Held,  that  the  plaintiff  had  no  right  to  sue,  he 
having  no  judgment,  and  not  being  in  process  of 
obtaining  any,  and  their  Lordsliips  dismissed  the 
bill,  with  co8ti>,  both  of  the  appeal  and  of  the  original 
hearing.  Collins  v.  Bwion,  28  Law  J.  Rep.  (n.8.) 
Chanc.  943;  4  De  Gex  &  J.  612. 

h)  September  1 838  two  bonds  were  granted  by  the 
Southampton  Pier  Commissioners  to  A  and  his  sister, 
but  the  money  thereby  respectively  secured  was  all 
advanced  by  A.  When  the  bonds  were  purchased 
by  A  he  wrote  to  his  sister,  informing  her  of  that 
circumstance,  and  saying,  "I  shall  order  the  said 
1,000/.  (the  purchase- money  of  the  two  bonds)  to  be 
placed  in  my  name  and  yours. ^*  During  his  life  A 
applied  the  interest  on  the  bonds  for  certain  charit- 
able purposes,  and  in  letters  addressed  to  his  sister 
in  the  year  1849  he  requested  her,  after  his  decease, 
to  apply  the  interest  for  the  same  purposes,  adding, 
in  one  of  those  letters,  "  I  know  I  can  depend  upon 
you  to  fiilfil  all  my  wishes  with  regard  to  these  cha- 
ritable bequests  without  including  them  in  my  will 
or  any  other  legal  document.**  There  was  no  under-  ^ 
taking  on  the  part  of  the  sister  to  hold  the  bonds 
upon  any  trust  A  died  in  1853,  and  after  his  death 
hb  sister  applied  the  interest  in  the  manner  he  had 
lequeated  her  to  do:  —  Held,  that  as -the  sister 


acquired  a  property  in  the  bonds  by  the  act  of  her 
brother  many  years  before  his  death,  without  the 
creation  of  any  trust,  she  was  entitled  to  the  bonds 
by  survivorship  without  being  subject  to  any  trust. 
Wheeler  v.  Smith,  29  Law  J.  Rep.  (n.s.)  Chanc 
194;  1  Gifi:  800. 

Where  there  is  a  gift  of  property  inter  vivos, 
accompanied  with  the  expression  of  a  wish  as  to 
the  mode  of  employing  it,  and  at  the  same  time  with 
a  declaration  that  no  legal  obligation  is  intended  to 
be  imposed,  the  clear  intention  is  thereby  shewn  to 
be  that  the  dominion  of  the  property  should  remain 
in  the  grantee,  and  the  evidence  of  the  want  of  any 
consideration  moving  from  the  grantee  cannot  raise 
a  resulting  trust.     Ibid. 

The  gift  of  a  sum  of  money,  in  order  that  the 
donee  may  have  ability  to  subscribe  to  certain  cha- 
rities, does  not  amount  to  a  trust  in  fisivour  of  the 
charities.     Ibid. 

Purchaser  for  value  from  the  hrir  not  entitled, 
under  27  Eliz.  c.  4.  to  set  aside  voluntary  convey- 
ance by  ancestor.    Lewis  v.  Bees,  3  Kay  &  J.  1 32. 

A  settlor  by  a  voluntary  settlement  assigned  a 
sum  of  consols  standing  in  his  name,  and  also  his 
money  at  his  bankers*,  to  trustees,  upon  trust  for 
himself  for  life,  and  upon  trust  after  his  decease  to 
settle  the  same,  so  that  his  three  reputed  daughters 
should  receive  the  income  for  their  lives  without 
anticipation,  with  trusts  over.  The  stock  remained 
untransferred,  and  the  8,000/.  continued  at  his 
bankers',  in  the  settlor*s  name,  until  his  decease, 
twelve  days  afterwards: — Held,  that  the  trusts  of  the 
voluntfiry  settlement  were  eflectually  fastened  upon 
both  the  consols  and  money.  Airey  v.  Hall,  3 
Sm.  &  G.  315. 

A  voluntary  deed  purporting  to  assign  mortgage 
monies,  notes  of  hand  and  household  effects  upon 
certain  trusts,  with  a  power  of  attorney  to  the  trus- 
tees:— Held,  to  be  valid.  Pamell  v.  HvHgston,  3 
Sm.  &  G.  337. 

Aliter  in  cases  where  (as  in  Dillon  v.  Coppin,  &c.) 
there  is  no  actual  assignment  by  deed,  and  no  suffi- 
cient declaration  of  trust.     Ibid. 

The  trustee  of  a  voluntary  deed  under  which  he  is 
also  a  cestui  que  trtist,  having  concurred  in  allowing 
the  settlor  to  dispose  of  certain  parts  of  the  property : 
— Held,  that  he  was  not  entitled  to  have  the  relief 
granted  on  a  bill  by  one  of  the  cestuis  que  trust  ex- 
tended for  his  benefit.     Ibid. 

In  1 842  the  testator  executed  a  voluntary  bond, 
payable  after  his  death,  and  in  1850  he  made  a 
voluntary  settlement  in  &vour  of  other  parties.  His 
assets  proved  insufficient  to  pay  the  bond : — Held, 
that  there  was  not  sufficient  ground  for  holding  that 
the  deed  was  fraudulent  as  against  the  bond  creditorsi 
and  that  the  onus  of  proving  the  deed  to  be  ^audu- 
lent  attached  to  the  obligees  of  the  bond.  Dening 
V.  Ware,  22  Beav,  184. 

By  a  voluntary  settlement  the  settlor  assigned  a 
mortage,  and  purported  to  convey  copyholds;  he 
also  covenanted  for  quiet  enjoyment  and  for  further 
assurance.  He  died  without  having  surrendered  the 
copyholds:— Held,  that  this  Court  would  not  render 
its  assistance  to  compel  the  voluntary  settlement  to 
be  perfected.     Ibid. 

It  has  long  been  settled  that  the  trustees  and 
eestuis  que  trust  under  a  voluntary  settlement  cannot 
compel  the  settlor  to  perform  any  further  act  than 
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he  has  already  done  to  render  such  a  settlement 
operative.     Ibid. 

A  B  made  an  irreTocable  voluntary  settlement  of 
his  estate  in  favour,  amongst  others,  of  a  relative  who 
acted  as  his  solicitor.  The  Court  considered  that 
A  B  intended  to  reserve  a  power  of  revocation,  but 
that  the  deed  was  in  other  respects  unobjectionable. 
A  B  made  his  will,  prepared  by  the  same  solicitor, 
making  a  general  deviae,  but  not  revoking  the  settle- 
ment The  Court  there  held,  that  it  was  the  duty 
of  the  solicitor  when  he  prepared  the  will,  specifi- 
cally to  have  asked  the  testator  whether  he  intended 
to  revoke  the  deed ;  and  not  having  done  so,  and  it 
appearing  to  have  been  the  intention  of  the  testator 
that  the  estate  should  pass  to  his  devisees,  the  Court 
decided,  that  although  the  deed  would  have  been 
operative  if  A  B  had  died  intestate,  yet  that  in  the 
events  which  had  happened,  and  as  af^ainst  all  per- 
sons claiming  under  the  settlement,  the  estate  was 
subject  to  the  trusts  of  the  general  devise  contained 
in  the  will.    Nanney  v.  WiUianu,  22  Beav.  452. 

On  setting  aside  a  voluntary  settlement  made  by 
a  trader  while  insolvent,  in  favour  of  his  wife  and  an 
infant  child,  the  Court,  as  to  the  costs  of  the  trustees 
and  infant, — Held,  that  the  utmost  it  could  do  was 
to  make  the  decree  without  costs.  BUe^f  v.  Cox,  26 
Beav.  95. 

Voluntary  gift  of  leaseholds  by  a  father  to  his  sons 
in  1885  and  1841  set  aside,  it  being  ascertained,  on 
a  reference,  that  at  those  periods  the  settlor'^  debts 
exceeded  his  assets.  Cfhritty  v.  Courtenay,  26 
Beav.  140. 

When  a  voluntary  settlement  of  lands  is  avoided 
by  a  subsequent  sale  for  valuable  consideration,  the 
volunteers  have  no  equity  against  the  purchase-money 

Syable  to  the  settlor.  DaJdmg  v.  Whimper,  26 
»v.  568. 

Bill  by  purchaser  against  the  vendor,  who  had 
previously  executed  a  voluntary  settlement  of  the 
property,  and  against  the  trustees  and  ceatuis  qw 
tnut  under  the  settlement,  to  have  the  settlement 
declared  void  and  delivered  up,  and  for  specific  per- 
formance, sustained,  the  only  objection  to  the  title 
being  the  voluntary  settlement.     Ibid. 

A  B  was  entitled  to  5,0002.  charged  on  a  freehold. 
It  was  secured  by  the  legal  estate  vested  in  her,  but 
no  one  was  personally  liable  to  pay  it.  A  B  executed 
a  voluntary  settlement,  by  which  she  assigned  the 
money  to  trustees,  and  gave  them  a  power  of  attorney 
to  recover  it;  but  she  retained  the  legal  estate: — 
Held,  that  as  the  money  could  only  be  recovered 
upon  a  reconveyance  of  the  legal  estate  to  the 
owner,  which  the  trustees  were  unable  to  procure, 
the  voluntary  settlement  was  incomplete,  and  could 
not  be  enforced  against  the  settlor  or  her  estate. 
Woodford  v.  CkanUey,  28  Beav.  96. 

Upon  a  voluntary  covenant  to  surrender  copy- 
holds, and  in  the  mean  time  to  stand  possessed  of 
them  for  trustees  for  the  volunteers,  though  the 
covenant  to  surrender  per  ae  cannot  be  enforced, 
yet  a  valid  trust  is  constituted  for  the  volunteers. 
Steele  v.  WaUer,  28  Beav.  466. 


up  since  execution,  the  true  date  of  execution  having 
been  inserted.  Keane  v.  SmaUbone^  25  Law  J.  Bep. 
(U.S.)  C.P.  72;  17  Com.  B.  Rep.  179. 


WARRANT  OF  ATTORNEY. 

It  is  no  ground  for  setting  aside  a  warrant  of 
attorney  that  the  blank  for  the  date  had  been  filled 


WARRANTY. 

In  an  action  for  a  breach  of  warranty,  by  the 
vendee  against  the  vendor  of  goods,  who  has  war- 
ranted them  to  be  of  a  particular  denomination,  bot 
not  according  to  sample,  it  is  a  proper  question  for 
the  jury  whether  the  amount  of  adulteration  in  the 
goods  supplied  be  such  as  to  alter  their  distinctive 
character.  A  undertook  to  supply  B  with  certain 
parcels  of  linseed,  which  he  warranted  should  be 
*'  Calcutta  linseed,**  and  supplied  him  with  linseed 
containing  15  per  cent,  of  other  seeds.  It  was 
proved  that  **  Calcutta  linseed,**  at  the  time  the 
contract  was  made,  contained  usually  from  2  to  3 
per  cent,  of  other  seeds.  The  jury  were  asked 
whether  this  was  such  an  adulteration  or  admixture 
of  foreign  substances  as  to  alter  the  distinctive  cha- 
racter of  the  article,  and  prevent  its  being  saleable 
as  C^cutta  linseed ;  and  whether  this  adulteration 
was  such  as  might  reasonably  be  expected: — Held, 
no  misdirection.  Wider  v.  Sckilizti,  25  Law  J. 
Rep.  (h.s.)  C.P.  89  ;  17  Com.  B.  Bep.  619. 

The  plaintiff  bought  of  the  defendant  a  cargo  of 
Arracan  rice,  per  Severn,  tlien  on  her  way  to 
Akyab :  the  cargo  to  consist  of  fair  average  Nicranzb 
rice,  the  price  to  be  11«.  6d.  per  cwt.,  with  a  IbIt 
allowance  for  Larong,  or  any  other  inferior  descrip- 
tion of  rice  (if  any),  but  the  seller  engaged  to  deliver 
what  was  shipped  on  his  account  and  in  conformity 
with  his  invoice.  The  buyer  to  have  the  option, 
agreeably  with  the  terms  of  the  charter-party,  of 
discharging  the  rice  at  any  good  and  safe  port  in 
the  United  Kingdom,  or  on  the  continent  between 
Havre  and  Hamburgh,  both  inclusive.  The  contract 
to  be  void  provided  the  vessel  made  the  interme- 
diate voyage  between  Akyab  and  Calcutta,  agree- 
ably with  the  conditions  of  the  charter-party.  Pay- 
ment to  be  made  in  cash  on  arrival  of  the  vessel  at 
port  of  call.  There  were  other  provisions  as  to  in- 
surance, &c.f  and  the  contract  was  to  be  void  if  the 
vessel  were  lost: — Held,  that  except  in  the  cases  in 
which  it  was  provided  that  the  contract  should  be 
void,  there  was  a  warranty  on  the  part  of  the  seller 
that  he  would  ship  and  bring  home  a  cargo  of 
Nicranzie  rice,  and  that  it  should  be  fidr  average 
Nicransie.  Simon  v.  Braddon,  26  Law  J.  Rep. 
(N.8.)  C.P.  198;  2  Com.  B.  Rep.  N.S.  824. 

The  plaintiff  contracted  with  the  defendants  for 
1,170  bales  of  gam  bier,  *'  now  on  passage  f^om  Sin- 
gapore, and  expected  to  arrive  at  London,  viz.  per 
R  805  bales,  per  L  A  D  365":— Held,  that  this 
was  a  warranty  that  such  goods  were  on  board  ;  and 
the  ships  having  arrived  with  1,170  packages  of 
smaller  size  than  bales,  the  plaintiffa  were  entitled 
to  maintain  an  action  against  the  defendants. — 
Held,  also,  that  evidence  was  admissible  to  shew 
what  the  word  **  bales  '*  meant  by  the  custom  of  the 
trade.  Gorristen  v.  Perrin,  27  Law  J.  Rep.  (ir.s.) 
C.P.  29 ;  2  Com.  B.  Rep.  N.S.  681. 

A  number  of  bales  of  the  proper  description  suffi- 
cient to  satisfy  the  contract  actually  axrived  in  the 
ships,  but  they  were  not  consigned  to  the  plaintifis: 
— Held,  that  the  defendants  could  not  be  taken  to 
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have  contmcted  to  sell  and  deliver  tbese  bales  to 
the  pluntifiB,  not  having  treated  them  as  being  goods 
at  their  disposal,  or  expected  to  arrive  consigned  to 
them  ^— distinguishing  Fia^l  v.  ScotL     Ibid. 

In  an  action  on  a  contract  for  so  many  tons  of 
pitch  pine  to  arrive  per  the  Ion  from  Savannah, 
warranted  of  a  fair  average  quality  (the  action  being 
for  breach  of  this  warranty),  it  appearing  that  pitch 

Sine  came  from  another  place  as  well  as  from 
avannah,  but  that  such  as  came  from  that  other 
place  was  superior  to  that  which  came  from  Savan- 
nah, and  that  the  cargo  in  question  was  of  a  hdr 
average  quality  of  Savannah  pitch  pine,  although  it 
was  not  a  fair  average  of  that  which  came  from  the 
other  place, — Held,  that  the  contract  meant  a  &ir 
average  quality  of  such  as  came  from  Savannah. 
Janes  v.  Clark,  27  Law  J.  Rep.  (n.s.)  Ezch.  165 ; 
2  Hurl.  &  N.  725. 

Any  defect  in  the  structure  of  a  horse,  whether 
congenital  or  arising  from  subsequent  disease  or 
accident,  that  dimininhes  his  natural  usefulness  and 
renders  him  less  than  reasonably  fit  for  present  use, 
18  unsoundness.  Convexity  in  the  formation  of  the 
cornea  of  the  eye  of  a  horse,  making  him  short- 
sighted, and  so 'inducing  a  habit  of  shying,  is  euch  a 
defect  Holyday  v.  Morgan,  28  Law  J.  Rep.  (n.s.) 
Q.B.  9;  1  E.&E.  1. 

The  sale  of  an  article  by  sample,  but  by  a  par* 
ticular  description,  does  not  necessarily  import  a 
warranty,  if  all  the  circumstances  shew  that  it  was 
under8to«>d  as  a  mere  expression  of  opinion  or  belief. 
Ca/rier  v.  Crick,  28  Law  J.  Rep.  (n.s.)  Exch.  238 ; 
4  Huri.  &  N.  412. 

Words  having  a  known  natural  meaning  can  have 
a  particular  meaning  attached  to  them,  as  prevailing 
in  a  certain  trade,  only  by  clear  evidence,  as  a  matter 
of  fiict,  of  their  general  use  and  acceptation  in  such 
meaning.     Ibid. 

The  defendant,  a  com-dealer,  sold  to  the  plaintiff, 
also  a  corn-dealer,  barley  by  sample,  which  he 
called  "seed  barley,*'  but  which  he  had  himself  just 
purchased  by  sample,  not  having  seen  the  bulk,  and 
as  the  plaintiff  knew,  being  ignorant  of  what  sort  it 
was.  It  turned  out  to  be  an  inferior  kind  of  barley, 
and  different  from  ordinary  seed  barley.  There  was 
no  evidence  that  in  the  corn-trade  the  words  **  seed 
barley  *'  had  acquired  a  particular  meaning,  though 
there  was  evidence  that  it  had  in  the  locality  such 
meaning: — Held,  that  there  was  no  evidence  of 
a  warranty,  nor  of  a  contract  for  anything  dse  than 
what  the  words  naturally  imported,  viz.,  barley  seed 
which  would  grow;  and  such  barley  having  been 
delivered,  that  there  was  no  cause  of  action.     Ibid. 

A  cider-merchant,  at  Cheltenham,  sold  to  the 
defendant,  a  publican,  in  London  (to  be  delivered 
to  him  there),  a  hogshead  of  cider,  warranted 
*'  good  "  and  "  prime.^  A  hogshead  being  delivered, 
it  was  tapped,  and  found  un6t  for  use.  The  defen- 
dant at  once  wrote  to  the  plaintiff  that  the  little  he 
had  sold  was  complained  of,  and  that  if  it  continued 
to  be  so,  he  should  have  to  return  it.  No  notice 
was  taken  of  this  letter  for  about  a  month,  during 
which  period  the  defendant  was  trying  to  sell  it,  and 
fuund  it  unsaleable.  He  then  wrote  to  the  plaintiff, 
proposing  to  return  the  hogshead,  but  the  plaintiff 
refused  to  assent  to  this,  and  sued  the  defendant  for 
the  price.  The  defendant  paid  into  court  the  value 
of  Uie  part  he  had  used: — Held,  that  he  waa  not 
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liable  fnr  the  residue;  and  tembiU,  that  he  was 
liable  for  none.  Zttcy  v.  M<mfiet,  29  Law  J.  Rep. 
(n.8.)  Exch.  110;  5  Huri.  &  N.  229. 

The  defendant  sent  to  the  plaintiff,  the  patentee 
of  an  invention  called  "Prideaux's  Patent  Self- 
closing  Valve,**  and  who  carried  on  business  under 
the  name  of "  The  Smoke  Prevention  Company," 
the  following  written  order, — "Please  prepare  uf 
a  smoke-preventing  valve,**  giving  the  dimensions  of 
the  furnace-door  to  which  it  was  to  be  applied. 
The  plaintiff  accordingly  sent  the  defendant  one  of 
his  patent  self-closing  valves,  but  it  was  found  not 
to  be  of  any  use  for  the  purpose  for  which  it  was. 
designed.  No  fraud  was  imputed  to  the  plaintiff; 
but  the  defendant,  on  being  sued  for  the  price  of  the 
article,  relied  on  the  statements  contained  in  a  cir- 
cular which  had  been  sent  to  him  by  the  plaintiff, 
— to  the  effect  that  the  patent  article  would  con- 
sume smoke  and  effect  a  considerable  saving  in  fuel, 
— as  amounting  to  a  warranty  that  it  should  be  fit 
for  the  purpose  to  which  it  was  to  be  applied: — • 
Held,  that  no  such  warranty  could  be  implied;  but 
that,  the  defendant  having  defined  by  the  order  the 
particular  machine  to  be  supplied,  the  plaintiff  per- 
formed his  part  of  the  contract  by  supplying  that 
machine,  and  was  entitled  to  recover  the  price. 
Prideaiux  v.  BurmeU,  1  Com.  B.  Rep.  N.S.  618. 

A  contract  for  the  sale  in  London  of  Taganrog 
wheat  then  lying  afloat  at  Queenstown,  in  Ireland, 
contained  the  following  provisions :  '*  In  case  of  any 
dispute,  this  contract  not  to  be  void ;  it  being  agreed 
by  buy  era  and  sellen  to  leave  the  same  to  two 
London  com-facton  mutually  chosen,  or  their  um- 
pire, and  to  be  bound  by  their  decision.  The  above 
cargo  is  accepted  on  the  report  and  samples  of 
Messrs.  Scott  &  Co.,  of  Queenstown**: — Held,  that 
this  latter  stipulation  amounted  to  a  warranty  that 
the  bulk  was  equal  to  the  report  and  samples,  and 
was  not  merely  a  representation  that  the  report  was 
the  genuine  report  of  Scott  &  Co.,  and  the  samples 
taken  by  them.  RtuaeU  v.  NicoUfptUo,  8  Com.  fi. 
Rep.  N.S.  362. 


WASTE. 


The  owner  in  fee  simple  of  a  large  estate  and  of 
a  small  estate,  eight  miles  asunder,  lived  in  the  man- 
sion-house on  the  latter  estate,  where  there  was  an 
avenue  of  large  oak  trees.  In  1812  he  settled  the 
two  estates  on  himself  for  life,  with  remainder  to  his 
eldest  son  for  life,  with  remaindera  over.  In  1823 
he  removed  to  the  mansion-house  on  the  larger 
estate,  and  left  the  other  mansion-house  wholly  un- 
occupied. In  1845  he,  with  the  assent  of  his  eldest 
son,  pulled  down  the  unoccupied  mansion-house,  and, 
after  felling  a  few  trees,  planted  the  avenue  with 
underwood.  In  the  same  ykai  he  made  his  will,  and 
devised  both  estates  (subject  to  the  settlement  of 
1812)  to  his  second  son  for  life,  without  impeachment 
of  waste  (with  an  exception  not  relating  to  timber), 
with  remainder  to  the  first  and  other  sons  of  such 
second  son  in  tail  male,  with  remainders  over.  In 
January  1856  the  testator  died,  and  in  the  following 
July  the  eldest  son  died,  and  the  limitations  of  the 
settlement  of  1812  failed.  The  secdhd  son  became 
tenant  for  life  in  possession  of  both  estates,  and  in 
March  1857  contracted  to  sell  some  of  the  oaks  in 
the  avenue,  and  on  a  bill  filed  by  a  tenant  for  life  in 
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remainder,  an  injunction  was  awarded  against  him, 
to  restrain  the  felling  of  the  trees ;  bat,  upon  appeal, 
— Held,  that  the  injunction  must  be  diasolveid,  be- 
cause timber  to  be  ornamental,  00  as  to  entitle  it  to 
the  protection  of  the  Court  against  equitable  waste, 
must  be  connected  with  or  adjacent  to  a  residence. 
Micklethvfoit  v.  MickldhtpaU,  26  Law  J.  Rep.  (n.b.) 
Chanc.  721;  1  De  Oex  &  J.  504. 

A  tenant  for  life,  without  impeachment  of  waste, 
pulled  down  the  family  mansion- house,  and  built  a 
better  mansion  in  another  part  of  the  settled  estate, 
using  the  old  materials.  It  appeared  that  for  years 
prior  to  1819,  the  date  of  the  settlement,  the  settlor 
had  contemplated  the  abandonment  of  the  mansion 
and  the  building  of  another,  and  that  the  settlement 
contained  powers  of  sale  and  exchange,  and  also  a 
power  to  grant  building  leases  of  the  settled  premises, 
including  the  site  of  the  old  mansion-house: — Held, 
that  the  tenant  for  life  was  not  liable  to  an  account 
and  inquiry  as  to  the  application  of  the  materials  of 
the  old  mansion-house. -^On  appeal  from  the  latter 
part  of  the  decree,  the  Lords  Justices  affirmed  the 
de<^sion,  as  the  tenant  for  life  had  neither  sold  nor 
applied  to  his  own  use  any  part  of  the  old  mnterials, 
but  had  merely  enjoyed  them  in  an  altered  form. 
Morrit  v.  Morris,  28  Law  J.  Rep.  (n.8.)  Chanc.  329; 
8  De  Gex  &  J.  823. 

A  devisee  in  fee,  subject  to  an  executory  devise 
oyer,  is  not  imptiachahle  for  waste ;  but  the  Court 
will  restrain  him  from  committing  equitable  waste 
by  cutting  down  ornamental  or  immature  timber. 
turner  y.  Wright,  29  Law  J.  Rep.  (k.b.)  Chanc. 
470.  598  ;  Johns.  740. 

A  conveyance  by  the  lord  of  part  of  the  demesne 
of  the  manor  described  the  land  as  "  All  that  piece 
or  parcel  of  meadow  ground,  commonly  called  or 
known  by  the  name  or  description  of  Chamberlain^s 
Field,  containing  by  estimation  3a.  8r.  85p.,  be  the 
same  more  or  less,  and  abutting  towards  the  west  on 
Hall  Lane.**  The  deed  also  contained  the  following 
general  words, — **  Together  with  all  ways,  &c  and 
appurtenance  to  the  said  messuage,  &c.,  lands,  &c., 
belonging,  or  therewith  need,  possessed,  occupied  or 
enjoyed,  or  accepted,  reputed,  taken,  or  known  as 
part,  parcel,  or  member  thereof,  or  as  appurtenant 
or  belonging  thereunto.**  Upon  a  special  case,  in 
which  it  was  provided  that  the  Court  should  be  at 
liberty  to  dmw  inferences  as  a  jury,  it  appeared  that 
the  grantee  of  Chamberlain^  Field  and  those  claim- 
ing under  him  had  for  sixty  years  used  a  small  strip 
of  land  lying  between  the  field  and  Hall  Lane  as 
a  place  of  deposit  for  manure,  that  about  the  year 
1841  the  present  owner  cut  and  converted  to  his 
own  use  a  tree  which  grew  thereon,  and  that  in  1 843 
he  inclosed  the  strip.  On  the  other  hand,  there  was 
evidence  that  the  lord  of  the  manor  had  both  before 
and  since  the  date  of  the  conveyance  exercised 
various  acts  of  ownership, — by  making  grants  thereof 
and  giving  to  the  owners  of  the  adjoining  lands 
licences  to  inclose, — over  other  similar  strips  of  land 
by  the  road  side,  in  other  parts  of  the  manor,  the 
nearest  of  which  was  about  three  quarters  of  a  mile 
distant  from  the  spot  in  question  : — Held,  that  the 
conveyance  of  Chamberlain's  Field  was  sufficient  to 
pass  to  the  grantee  the  slip  of  land  beyond  the  fence, 
and  the  soil  to  the  centre  of  Hall  Lane  adjoining. 
Simpsun  v.  Dendy,  8  Com,  B.  Rep.  N.S.  483. 


WATER  AND  WATERCOURSE. 

The  plaintiff  and  the  defendant  were  the  occupiers 
of  adjoining  closes.  A  natural  brook  flowed  through 
part  of  the  defendants  land,  and  an  artificial  chan- 
nel had  at  some  remote  period  been  cut  through  hie 
land,  by  which  the  water  of  the  brook  was  diverted 
so  as  to  irrigate  his  fields,  and  afterwards  returned 
to  the  brook.  As  fiir  back  as  living  memory  went, 
the  occupiers  of  the  plaintifl^'s  land  had  been  accus- 
tomed in  the  summer  to  go  upon  the  defendant's 
land  and  place  sods  in  the  brook  and  in  the  artificial 
channel,  so  as  to  ^um  the  water  down  the  diannel 
and  thence  into  a  pit  on  the  plaintiff  Is  land,  where 
St  was  used  for  watering  their  cattle.  In  doing  this 
they  had  never  been  interfered  with,  until  the  hin- 
drance complained  of  in  the  action.  In  an  action 
for  preventing  the  water  from  flowing  to  the  plain- 
tiffs land  along  the  watercourse,  the  Judge  directed 
the  jury  that  if  the  occupiers  of  the  plaintiff's  land 
hnd  at  all  times,  as  their  need  might  require,  at  their 
will  and  pleasure  and  without  interruption,  exercised 
the  right  of  turning  the  water  from  the  brook  into 
their  own  land,  they  would  be  justified  in  returning 
a  verdict  for  the  plaintiff: — Held,  that  this  direction 
was  correct,  as  such  enjoyment  and  acts,  which  with- 
out the  existence  of  the  easement  would  be  tortious, 
were  evidence  of  the  right  to  the  water,  and  that  the 
fact  of  the  channel  along  which  the  water  flowed 
being  artificial  did  not  prevent  the  right  being 
acquired,  there  being  nothing  to  shew  that  the  arti- 
ficial channel  was  made  for  a  mere  temporary  pur* 
pose.  BeetUm  v.  Weaie,  25  Law  J.  Rep.  (n.s.)  Q.B. 
115;  5  E.  &  B.  986. 

Outside  the  defendants  land  was  a  wet,  springy 
spot,  at  which,  at  most  seasons  of  the  year,  some 
water  rose  to  the  surface  and  flowed  down  the  slope 
of  the  land.  In  wet  seasons  a  great  body  of  water 
flowed  down,  and  after  a  long  drought  there  was 
scarcely  any,  and  sometimes  nona  There  was  no 
regularly  formed  ditch  or  channel  for  the  water,  the 
place  where  it  flowed  being  constantly  trodden  in 
with  cattle.  The  water  which  was  not  absorbed 
(and  all  was  not  absorbed,  except  in  times  of  drought) 
ran  into  an  old  watercourse  of  the  plaintiff.  The 
water  had  so  flowed  for  more  than  twenty  yearsi 
The  defendant,  for  the  purpose  of  supplying  some  of 
his  property  with  water  and  draining  his  land,diverted 
the  water  in  question  from  the  plaintiff's  reservoir. 
At  a  ceTtain  other  spot  in  the  defendant's  land  there 
had  always  been,  as  far  back  as  any  one  could  recol- 
lect, water  rising  to  the  surface ;  there  had  generally 
been  a  regular  drinking-place  for  cattle,  formed  with 
stones,  and  the  overflow  of  the  water  went  down  a 
ditch  and  thence  into  a  watercoune  to  the  plaintiffs 
reservoir.  The  defendant  carried  a  drain  under  the 
spot  in  question,  and  conveyed  away  the  water  to 
another  portion  of  his  property,  so  that  the  water 
ceased  to  rise  to  the  surface  and  flow  into  the  plain- 
tiff's reservoir: — Held,  that  in  neither  case  was  the 
plaintiff  entitled  to  the  benefit  of  the  flow  of  the 
water,  and  that  the  defendant  was  not  liable  for 
the  diversion.  Sawatron  v.  Taylor,  25  Law  J.  Rep. 
(n.s.)  Exch.  33;  11  Excfa.  Rep.  369. 

For  more  than  twentv  vears  before  the  act  com- 
plained  of  the  water  flowed  along  an  old  drain  in  the 
derendant*s  land,  and  thence  along  an  ancient  water- 
course in  a  dose  of  the  defendant,  called  Gin  Bank, 
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and  supplied  the  plaintiiTi  miUi,  rince  they  were 
erected  in  1846.  The  defendant,  in  1845,  bjr  deed, 
conveyed  to  the  phuntifTGin  Bank  and  another  field, 
together  with  all  ways,  waters,  watercourses,  liberties 
and  privileges,  rights,  members,  and  appurtenances 
to  the  same  close  or  piece  of  land  belonging  or  apper- 
taining: provided,  that  it  should  be  lawful  for  the 
defendant  to  use  for  any  manufacturing,  domestic, 
or  agricultural  purposes  any  water  flowing  from  or 
through  the  contiguous  lands  of  the  defendant  unto 
and  into  Gin  Bank,  returning  the  surplus,  or  so  much 
as  remained  after  being  used  for  the  purposes  afore- 
said, into  its  usual  channel  at  a  certain  point,  so  that 
the  water  should  not  be  diverted  from  its  present 
course,  but  be  allowed  to  flow  into  Gin  Bank.  The 
defendant  diverted  into  a  lock-up  well  water  which 
arose  on  his  land  contiguous  to  Gin  Bank,  and  which 
had  been  accustomed  to  ^ow  along  the  old  drain 
unto  the  ancient  ivatercourse  into  Gin  Bank,  and 
caused  the  water  to  be  conveyed  from  the  well  to  a 
lower  part  of  his  land,  to  be  there  used  by  his  tenants. 
The  water  so  conveyed  away  was  used  for  domestic, 
agricultural,  &c.  purposes,  but  some  of  it  could  not 
be  returned  to  the  point  at  Gin  Bank: — Held,  that 
the  defendant  was  liable  to  the  plaintiff  in  respect  of 
the  permanent  diversion  of  the  water  by  him.   Ibid. 

The  right  of  a  riparian  owner  to  the  lateral  tribu- 
taries or  feeders  of  the  main  stream,  applies  to  water 
flowing  in  a  defined  and  natural  channel  or  water- 
course, and  does  not  extend  to  water  flowing  over  or 
soaking  through  land  previous  to  its  arrival  at  such 
watercourse.  BrocuUient  v.  BamtboOuun,  25  Law 
J.  Rep.  (n.8.)  Ezch.  115 ;  11  Ezch.  Rep.  602. 

The  water  of  a  shallow  basin  or  pond  formed  by 
landslips,  when  exceeding  a  certain  depth,  escaped 
over  the  sur&ce  of  the  land,  and  thence  by  natural 
force  of  gravity  found  its  way  by  land  drains  or  dykes 
to  a  brook.  In  like  manner,  the  overflow  of  water 
from  an  ancient  well,  and  a  swamp  adjoining,  ran  in 
wet  seasons  to  the  brook.  The  overflow  from  another 
well  used  as  a  watering-place  for  cattle,  formed  a 
stream,  which,  after  following  the  course  of  an 
artificial  ditch  along  a  hedge-side,  and  in  other  parts 
flowing  down  a  small  channel  formed  by  the  water, 
and  over  swampy  places  where  the  cattle  had  trodden 
in  the  soil,  ran  over  a  field,  and  thence  along  a  natu- 
ral valley  and  along  hedge-sides  and  ditches,  and 
discharged  itself  into  the  brook : — Held,  that  a  mill- 
owner,  having  a  right  to  the  use  of  the  water  of  the 
brook,  had  no  cause  of  action  against  the  occupier 
or  owner  of  the  land  for  diverting  either  of  these 
sources  of  supply  before  the  waters  had  arrived  at  a 
definite  natural  watercourse.     Ibid. 

The  plaintiff  was  possessed  of  a  mill  on  the  river 
Calder  and  the  defendant  of  a  mill  on  the  river 
Hobble,  which  flowed  into  the  Calder  at  a  point 
above  the  plaintiff's  mill.  Declaration  complaining 
that  the  defendant  threw,  placed  and  deposited  into 
and  upon  the  bed  of  the  Hebble,  and  on  the  banks 
and  side  thereof,  at  and  near  to  the  defendant's  mill, 
large  quantities  of  cinders,  ashes,  &c.,  which  fell  and 
were  washed  down  and  carried  into  the  Hebble,  and 
so  were  floated  and  passed  with  the  water  into  the 
Calder,  and  unto  and  into  the  plaintiiTs  mill-pond, 
&C.,  and  unto  and  into  the  plaintiff's  part  of  the  bed 
and  channel  of  the  Calder,  filling  them  up  and 
obstructing  the  working  of  liismill.  Plea,  as  to  the 
throwing,  placing  and  depositing,  &c.,  that  the  de- 


fendant had  been  the  occupier  of  the  taid  mill  on 
the  river  Hebble  for  more  than  twenty  years  before, 
&C.,  and  that  during  all  that  time  large  quantities  of 
cinders,  ashes,  &c  were  necessarily  produced  at  the 
said  mill,  being  the  refuse  of  the  ash-pit  of  the  engine 
and  the  sweepings  of  the  said  mill;  and  that  being 
such  occupier  the  defendant  enjoyed  as  of  right  and 
without  interruption  the  privilege  and  easement  of 
throwing,  placing  and  depositing  upon  the  bed  and 
channel  of  the  Hebble,  and  the  banks  and  sides  and 
near  to  his  said  mill,  all  such  quantities  of  cinders, 
ashes,  &c.  as  were  produced  in  the  said  mill.  The 
plea  then  alleged  that  the  cinders,  ashes,  &c.  com- 
plained of  were  cinders,  ashes,  &c.  produced  in  the 
defendant*B  said  mill,  and  justified  the  grievance  in 
the  lawful  exercise  of  the  said  privilege  and  ease- 
ment :  —  Held,  after  verdict,  that  supposing  the 
defendant  to  claim  the  banks  and  bed  of  the  Hebble, 
on  and  in  which  the  cinders,  Slc.  had  been  deposited, 
as  in  his  own  occupation,  or  that  the  said  banks  and 
bed  were  in  the  occupation  of  some  third  person,  as 
against  whom  a  valid  right  by  way  of  easement  had 
been  gained,  in  either  view  the  plea  failed  to  shew 
any  right  of  easement  as  against  the  plaintiff.  Held, 
also,  that  even  if  it  were  taken  that  an  easement  in 
the  bed  and  banks  of  the  Hebble  had  been  alleged 
and  proved,  and  as  a  natural  consequence  that  the 
deposit  on  the  bed  of  the  Calder  was  necessarily 
esieiblished,  still,  as  it  was  consistent  with  the  plea 
that  no  perceptible  deposit  had  been  occasioned  on 
the  plaintiff  *s  part  of  the  bed  of  the  Calder  for 
twenty  years,  the  plea  was  insufficient  to  shew  a  claim 
to  an  easement  of  depositing  cinders,  &c.  on  the 
plaintiff's  part  of  the  bed  of  the  Calder.  But  qucare, 
whether,  if  such  a  claim  had  been  alleged,  it  could 
be  considered  as  a  valid  claim  to  an  easement,  within 
the  meaning  of  the  2  &  3  Will.  4.  c.  71.  s.  2.  Mur- 
gatroyd  v.  ]iobin$on,  26  Law  J.  Rep.  (ff.s.)  Q.B. 
233;  7  B.  &  B.  891. 

As  a  general  principle,  the  proprietor  of  lands  on 
the  banks  of  a  natural  stream  has  a  right  to  use  the 
water,  so  as  not  to  work  any  material  injury  to  the 
rights  of  proprietors  above  and  below  him,  whether 
he  does  actually  use  it  or  not.  Such  a  proprietor 
may,  by  usage,  have  a  greater  right,  not  justified  by 
his  natural  rights.  But  an  acquired  right  does  not 
operate  on  the  natural  rights  of  a  landowner  above, 
unless  the  user  by  which  it  was  acquired  affected  the 
power  to  use  the  water  above,  so  as  to  raise  the  pre- 
sumption of  a  grant  Sampton  v.  HoddUuMf  26 
Law  J.  Rep.  (n.s.)  C.P.  148;  1  Com.  B.  Rep.  N.S. 
590. 

The  plaintiff,  a  riparian  proprietor  on  the  river 
Yeo,  had  immemorially  enjoyed  the  use  of  the  water 
of  the  river  for  the  irrigation  of  his  meadows,  subject 
to  the  right  of  the  defendant,  a  miller,  above,  to 
detain  water  for  his  mill.  The  defendant  lately  took 
the  water  after  it  had  left  the  mill,  and  diverted  it  to 
water  his  own  meadows,  the  result  of  which  was,  that 
though  the  quantity  which  came  to  the  plaintiff's 
meadows  was  not  found  to  be  sensibly  diminished, 
yet  it  arrived  late  in  the  day,  and  the  plaintiff 
was  thereby  prevented  from  using  it  effectually : — 
Held,  that  the  defendant  had  gone  beyond  the  exer- 
cise of  the  natural  rights  of  a  riparian  proprietor; 
that  the  detention  was  a  use  of  the  water  in  its  cha- 
racter necessarily  injurious  to  the  natural  rights  of 
the  plaintiff ;  and  that  it  did  not  matter  how  much 
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the  plaintiff  hfid  used,  or  whether  he  had  uied  anr 
at  all ;  and  in  either  caaa  an  action  would  lie.  if 
the  user  by  the  plaintiff  bad  been  merely  the  exerdae 
of  natural  rights,  it  would  not  have  affected  the 
defendant's  natural  rights;  but  if  the  plaintiff's  user 
was  larger  than  his  natural  rights,  there  was  no  evi- 
dence in  the  case  of  its  affecting  the  defendant's 
tenement  so  as  to  make  it  servient— confimiing 
Bmbrey  v.  Owen.    Ibid. 

Where  a  spring  of  water  issuing  ft-om  the  ground 
flowed  into  a  natural  channel  and  thence  into  a  brook 
to  the  plaintifflB  ancient  mill, — Held,  that  the  de- 
fendants by  taking  the  water  at  Ibe  spring  head  by 
tanks  and  pipes  before  it  flowed  into  the  natural 
channel,  were  guilty  of  a  wrongful  diversion.  Dudden 
y.  the  Owtrdian$  of  CltUton  Union,  26  Law  J.  Rep. 
<v.B.)  Exch.  146;  1  Hurl.  &  N.  627. 

The  privilege  of  washing  away  sand,  stone  and 
rubble,  dislodged  in  the  necessary  working  a  tin 
mine,  and  of  having  the  same  sent  down  a  natural 
stream  running  through  the  plaintiffs  land,  may  be 
the  subject  of  a  grant,  and  may  be  pleaded  as  a  pre- 
scriptive right,  under  the  2  &  8  Will.  4.  c.  71,  to  a 
declaration  charging  the  defendants  with  throwing 
such  stone,  sand  and  rubble  into  the  stream,  and 
thereby  filling  up  its  bed  within  the  plaintiff  1i  land, 
and  causing  the  water  to  flow  over  it.  Such  privilege 
may  also  be  well  pleaded  as  a  local  custom.  Carlyon 
V.  Lovervng,  26  Law  J.  Rep.  (n.b.)  Elxch.  251 ;  1 
Hurl.  &N.  784. 

A  clause  in  a  lease  of  land  from  the  plaintiff  to 
the  defendant,  reserved  to  the  plaintiff  power  to 
enter  upon  the  demised  land,  and  to  dig  and  make  a 
covered  sewer  or  watercourse  through  it  in  order  to 
convey  the  waste  water  from  the  premises  of  the 
plaintiff  to  the  river  W.  In  pursuance  of  this  power, 
the  plaintiff  did  make  a  covered  sewer  across  the 
demised  land,  after  which  the  defendant  made  a 
drain  from  his  own  premises  into  the  plaintiff  S 
sewer,  and  through  an  opening  which  he  made  in  it 
sent  in  water,  &c.  from  his  own  premises : — Held, 
in  an  action  by  the  plaintiff  that  he  was  entitled  to 
recover,  as  by  the  grant  he  had  a  right  to  the  exclu- 
sive use  of  the  sewer  which  he  had  made  under  the 
power  reserved  to  him.  Lee  v.  Steveneony  27  Law 
J.  Rep.  (n.s.)  Q  B.  268;  £.  B.  &  E.  512. 

The  plHintiffs  were  owners  of  mines  near,  but  not 
adjoining,  a  canal,  and  also  of  a  steam-engine  requi- 
site for  working  the  mines.  By  permission  of  the 
canal  proprietors,  the  plaintiffs  put  a  small  pipe  from 
their  works  to  the  canal,  by  which  the  water  of  the 
canal  flowed  in  and  supplied  the  boiler  of  the  steam- 
engine.  The  defendant  occupied  some  chemical 
works  near  the  canal,  and  by  means  of  a  drain  poured 
the  refuse  of  his  chemical  works  into  the  canal.  The 
refuse  polluted  the  water  of  the  canal,  which  came 
to  the  plaintiflv'  boiler  and  injured  it.  The  plaintifla 
sued  the  defendant,  alleging  in  the  declaration  that 
they  were  possessed  of  mines  and  engines;  and  that 
they  had  enjoyed  the  benefit  of  the  waters  of  a  canal 
near  to  their  engines  to  supply  them  with  water;  and 
that  the  water  used  and  ought  to  run  and  flow  with- 
out being  fouled  or  polluted.  It  then  averred  that 
the  defendant  wrongfully  polluted  the  water,  and 
thereby  damaged  their  engines.  The  defendant 
pleaded,  that  the  water  of  the  canal  ought  not  to 
have  run  and  flowed  without  the  fouling  and  pol- 
lution alleged : — Held,  by  WiffhUnany  J,,  that  the 


declaration  alleged  no  canae  of  aetion,  and  that  the 
verdict  ought  to  be  for  the  defendant ;  hy  WU- 
liamty  /.,  that  the  declaration  was  bad,  but  that  the 
verdict  ought  to  be  for  the  plaintifls;  by  JBrle,  J.  and 
Oromptonf  /.,  that  the  declaration  might  be  sup- 
ported, but  that  the  verdict  ouffht  to  be  for  the 
defendant;  by  OrowdeTf  J.  and  Willetf  /.,  that  the 
declaration  was  good,  and  that  the  verdict  ought  to 
be  for  the  plaintiffs.  Whale^  v.  Laim^  (Ex.  Ch.), 
27  Law  J.  Rep.  (n.s.)  Exch.  422:  mm,  Lamgr, 
Wkaley,  3  Hurl.  Ol  N.  675. 

By  permission  of  the  tenant  for  life  of  forms  A 
and  B,  the  defendant  many  years  ago  made  a  culvert 
from  a  brook,  which  in  its  natural  course  flowed  to 
form  A,  for  the  purpose  of  getting  water  for  his  own 
premises  and  for  form  B.  The  culvert,  which  carried 
off  nearly  all  the  water  from  the  brook,  oommenoed 
in  some  lands  of  the  defendant  which  were  bounded 
by  the  brook,  and  then  passed  through  farm  B,  where 
a  portion  of  the  water  was  drawn  out  of  it  by  meana 
of  a  small  pipe,  for  the  use  of  farm  B.  The  rest  of 
the  water,  namely,  the  larger  pordon,  flowed  on 
down  the  culvert,  which,  after  traversing  form  B, 
ended  in  other  premises  of  the  defendant,  where  the 
water  was  consumed.  In  September  1856  the  then 
owner  of  forms  A  and  B  conveyed  form  B  in  fee  to 
the  defendant,  together  with  all  waters  and  water- 
courses appertaining  to  the  premises,  or  used,  occu- 
pied or  enjoyed  with  the  sama  He  afterwards  ooo- 
veyed  form  A  to  the  plaintiff,  with  all  waters  and 
watercourses : — Held,  that,  ak  against  the  owner  of 
form  A,  the  words  of  the  conveyance  of  form  B  were 
sufficient  to  convey  to  the  defendant  the  right  to  the 
continuance  of  the  culvert,  and  to  the  accustomed 
flow  of  water  down  it;  and  that  his  r^ht  was  not 
limited  to  the  taking  so  much  of  the  water  as  had 
heretofore  been  used  for  the  purposes  of  form  & 
WardJU  v.  BrockUkunt  (Ex.  Ch.),  29  Law  J.  Rep. 
(n.s.)  aB.  145. 

The  owner  of  an  ancient  water-mill  on  a  river  has 
no  right  of  action  against  an  owner  of  land  adjaoent, 
who  digs  a  deep  well  on  his  land,  and  thereby  diverts 
the  undeiground  waters,  not  known  to  be  formed 
into  a  stream  flowing  in  a  defined  channel,  which 
otherwise  would  have  percolated  into  the  river, 
although  the  landowner  does  not  use  the  water  for 
purposes  connected  with  his  land,  but  pumps  it  up 
and  carries  it  off  in  pipes,  to  supply  peiaons  resident 
in  the  neighbourhocKi,  many  of  whom  had  no  right 
as  owners  to  the  use  of  the  waters  at  all.  C^aaemon 
V.  JRicharde  (House  of  Lords),  29  Law  J.  Rep.  (n.s.) 
Exch.  81;  7  H.L.  Cas.  849 :  affirming  the  judgment 
of  the  Exchequer  Chamber,  26  Law  J.  Rep.  (if. 8.) 
Exch.  898;  2  Hurl.  &  N.  168. 

An  allegation  that  the  plaintiff  was  posnossed  of 
mines,  lands  and  premises,  and  of  right  ought  to 
have  had  and  enjoyed,  and  still  of  right  ought  to  have 
and  enjoy  the  water  of  a  stream  which  had  been 
used  to  flow  alongside  of  the  said  lands  and  premises, 
is  not  supported  by  proof  that  the  plaintiff  was  a 
lessee  of  mines  under  land  adjoining  the  stream,  with 
a  grant  from  the  surface  owner  of  the  use  of  the 
water  for  colliery  purpoees.  /tuo2e  v.  Ja$ne»,  1  Huri. 
&  N.  248. 

Claim  by  the  plaintiff  to  use  water  which  flowed 
from  his  land  to  the  defendant's  land,  and  was  there 
collected  in  a  reservoir,  whence  it  re-flowed  into  the 
plaintiff's  land.     Claim  also  by  the  plaintiff  to  the 
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overflow  into  his  land  of  a  pond  which  flowed  throngfa 
the  defendimt^  land  into  that  of  the  plaintiff.  The 
claims  heing  unsupported  by  evidence  of  twenty 
jean*  user, — Held,  they  could  not  be  maintained. 
But,  held,  that  the  plaintiff  was  entitled  to  water 
flowing  from  surface  springs  in  the  defendant's  lands, 
and  which  naturally  flowed,  but  not  through  per^ 
fectly  defined  channels,  into  the  plaintiff  ^  land,  and 
was  entitled  to  an  injunction  to  restrain  the  defen- 
dant from  diverting  it.  EtHior  v.  BarweUt  2  Giff. 
410. 


WATERWORKS. 

By  a  provision  in  a  local  act,  a  company  were 
empowered  to  furnish  a  supply  of  water  for  ** domestic 
use"  to  the  owners  and  occupiers  of  houses,  at  a 
obtain  rent.  The  appellant  occupied  a  private 
dwelling-house  together  with  a  coach-house  and 
stable,  in  which  he  kept  for  his  private  use  a  carriage 
and  horse: — Held,  that  water  used  by  him  for  water- 
ing the  horse  and  washing  the  carriage  was  water  for 
**  domestic  uae^  within  the  meaning  of  the  above- 
mentioned  provision.  Butby  y.  the  ChuterfiM 
Waterworks  and  Cku4ight  Co.,  27  Law  J.Rep.  {s.b.) 
M.C.  174;  £.  B.  &  E.  176. 

By  the  12th  section  of  the  10  &  11  Vict.  c.  17. 
(the  Waterworks  Clauses  Act,  1847)f  powers  for  the 
execution  of  certain  works  are  given;  and  it  is  pro- 
vided that  the  undertakers  shall  make  full  compen- 
sation to  all  parties  interested  for  all  damage  sus- 
tained by  them  through  the  exercise  of  such  powers. 
In  the  execution  of  certain  works  authorized  by  a 
local  act,  incorporating  that  section,  the  appellants 
intercepted  water,  which  would  otherwise  have  per- 
colated through  the  strata  of  earth  into  a  well  upon 
the  premises  of  the  respondent;  and  drained  off 
water  which  had  accumulated  in  the  well.  Upon  a 
complaint,  by  the  respondent,  before  Justices,  in 
order  to  recover  compensation  for  the  damage  she 
had  sustained,  the  appellants  were  ordered  to  pay 
her  a  sum  of  money  and  costs: — Held,  that  this 
order  was  wrong;  for  that,  inasmuch  as  no  action 
would  lie  against  the  appellants,  in  respect  of  either 
quantity  of  water,  supposing  no  act  authorizing  the 
execution  of  the  works  had  been  passed,  the  claim 
for  compensation  could  not  l(e  sustained.  The  New 
lUver  Co,  ▼.  Johnson,  29  Law  J.  Rep.  (n.s.)  M.C.  93. 


WAY. 


Where  premises  are  demised'or  conveyed  "  with 
right  of  way  thereto,**  it  may  be  a  question  for  the 
jury  what  is  a  reasonable  use  of  such  right.  Where 
a  right  of  way  was  expressed  to  be  '^through  the 
gateway^  of  the  plaintiff  (which  gateway  led  to 
other  premises  of  the  plaintiff),  and,  at  the  time  of 
the  lease,  carts  could  come  in  to  load  and  unload, 
and  turn  round,  and  go  out  again,  but,  through  alter- 
ations of  the  premises,  could  not  now  do  so  without 
slightly  trenching  upon  the  plaintiff's  premises,— 
Held,  that  in  the  reasonable  use  of  the  right  of  way 
the  defendants  had  a  right  to  do  this;  and  that  what 
was  a  reasonable  user  was  for  the  jury,  ffawhint  v. 
Cairbines,  27  Law  J.  Rep.  (n.s.)  Exch.  44. 

A  private  estate  act  (6  WiU.  4.  c  18),  enabling 


tenants  for  life  to  grant  building  leases,  empowered 
the  lessors  to  lay  out  and  appropriate  any  part  of 
the  land  authorized  to  be  leased,  as  and  for  a  way, 
street,  square,  passage,  or  sewer,  or  other  conveniences 
for  the  general  improvement  of  the  estate  and  the 
accommodation  of  the  tenants  and  occupiers : — Held, 
that  exclusive  private  rights  of  way  over  land  so 
appropriated  for  a  way,  might  be  granted  to  par- 
ticular lessees,  as  such  appropriation  did  not  coni^ 
a  right  of  user  by  all  the  tenants  and  occupiers. 
WhUev,  Leeton,  29  Law  J.  Rep.  (n.s.)  £^ch.  105; 
6  Hurl.  Si  N.  53. 

A  parol  agreement  for  the  substitution  of  a  new 
way  for  an  old  prescriptive  way,  and  a  consequent 
discontinuance  to  use  the  old  way,  afford,  no  evidence 
of  an  abandonfnent  thereof.  Lovell  v.  SmUh,  3  Com. 
B.  Rep.  N.S.  120. 

The  Cromford  Canal  Act  was  passed  in  1789.  It 
empowered  the  proprietors  of  lands  and  their  lessees 
to  make  railways  or  roads  across  the  lands  of  other 
persons  to  convey  their  coal  and  ironstone  to  the 
canal.  In  1843,  fifty-four  years  after  the  act,  the 
lessees  of  some  coal  mines  gave  a  notice  to  an  ad- 
joining landowner  o(  their  intention  to  avail  them- 
selves of  the  powers  of  the  Canal  Act  to  enable  them 
to  make  a  road  over  his  land.  This  resulted  in  an 
agreement,  which  authorized  the  lessees  to  make  the 
road,  paying  annually  51,  5«.  This  sum  was  paid 
irregularly;  at  intervals  the  ownership  of  the  land 
was  changed,  and  the  lessees  afterwards  abandoned 
the  tramroad,  and,  apparently  without  any  consent, 
except  that  of  the  tenant,  made  a  railroad  across  the 
estate  in  a  different  direction.  They  also  erected  an 
engine-house  partly  on  the  old  tramroad  and  partly  on 
adjoining  land,  and  for  this  they  subsequently  agreed 
to  pay  an  additional  U.  15f.  The  agreement  of  1843 
contained  no  limit  for  the  continuance  of  the  road, 
but  six  months'  notice  of  its  discontinuance  was  to  be 
given  by  the  lessees,  who  were  to  restore  it  to  agri- 
cultural purposes.  Upon  the  defendant  becoming 
owner  of  the  lands  he  complained  of  the  carriage  of 
goods  not  mentioned  in  the  act,  and  gave  the  lessees 
notice  that  he  should  require  an  annual  payment  of 
85/.,  and  upon  their  refusing  to  pay  that  sum  he  gave 
them  notice  to  cease  the  use  of  the  railway,  and  sub- 
sequently he  took  up  the  rails.  Upon  a  bill  by  the 
lessees, — Held,  that  the  landowner  was  bound  by 
the  agreement  of  his  predecessor;  that  the  abandon- 
ment of  one  way  for  another  had  not  affected  the 
agreement;  that  the  alteration  as  well  as  the  erection 
of  the  engine-house  had  been  acquiesced  in  by  the 
landowners;  that  the  payment  was  fixed  by  the  rail- 
way, but  not  for  the  engine-house;  that  the  defen- 
dant was  not  justified  in  taking  up  the  rails,  and  that 
he  must  answer  in  damages  for  the  loss  sustained  by 
the  plaintifis;  that  the  plaintiflls  might  restore  the 
rails;  and  that  the  defendant  must  be  restrained 
from  interfering  with  them  or  with  their  use  and 
enjoyment  of  the  railway  for  all  purposes.  Mold  v. 
Wheatcroft^  29  Law  J.' Rep.  (n.s.)  Chanc.  11;  27 
Beav.  510. 


WEIGHTS  AND  MEASURES. 

[The  5  &  6  Will.  4.  c.  63,  relating  to  Weights 
and  Measures,  amended  by  22  &  23  Vict.  c.  56. — 
An  Act  to  amend  the  Law  relating  to  Weights  and 
Measures  in  Ireland,  23  &  24  Vict.  c.  119.] 
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WEIGHTS  AND  MEASURES^WILL. 


By  » 1o€aI  act  Communonen  were  appointed  for 
the  Town  of  B,  and  ezerciied  m  the  markets  a 
Bapervinon  with  regard  to  weights  and  measures. 
Under  the  37  Geo.  3.  c.  143.  and  55  Geo.  8.  c.  43, 
the  inhabitants  of  the  parish  of  B  procured  copies 
of  the  standard  weights  and  measures,  and  the  ves- 
trr  nominated  examiners  of  weights  and  measures, 
who  were  afterwards  appointed  by  the  Justices  of 
the  county  in  petty  sessions.  This  nomination  and 
appointment  was  made  annually  until  the  incorpora- 
tion of  B,  as  after  mentioned.  Under  the  4  &  5 
Will.  4.  c.  49,  the  Quarter  Sessions  of  the  county 
appointed  the  plaintiff  inspector  of  weights  and 
measures  for  a  district  co>extensi?e  with  the  petty 
sessional  division  in  which  E  is  situate,  and  one 
copy  of  the  weights  and  measures  was  deposited  with 
him.  By  the  5  &  6  Will.  4.  c.  63.  the  4  &  5  Will.  4. 
c.  49.  was  repealed,  and  by  section  17.  it  was  pro- 
vided that  the  Quarter  Sessions  of  every  county,  or 
county  of  a  city,  should  appoint  inspectors  of  weights 
and  measures  for  separate  districts,  and  by  section 
25,  in  all  places  authorised  under  any  act  of  par- 
liament to  appoint  inspectors  or  examiners  of  weights 
and  measures,  and  in  all  places  which  were  by 
charter,  act  of  parliament,  or  otherwise,  possessed 
of  legal  jurisdiction,  and  which  had  been  provided 
with  copies  of  the  imperial  weights  and  measures, 
the  Magistrates  of  such  places  or  any  other  persons 
BO  authorized  as  aforesaid,  might  appoint  inspectors 
within  the  limits  of  their  jurisdiction,  who  were  to 
have  the  same  powers  and  duties  as  inspectors 
appointed  by  county  Justices.  Under  this  act,  the 
Quarter  Sessions  of  the  county  re-appointed  the 
plaintiff  for  his  former  district,  and  he  stamped  all 
weights  and  measures  in  B,but  the  inspection  of  such 
weights  and  measures  was  performed  by  the  ex- 
aminers nominated  by  the  vestry  and  appointed  by 
the  petty  sessions.  When  the  examiners  ceased  to 
discharge  those  duties,  the  copies  of  the  weights  and 
measures  were  deposited  with  the  defendant  as  town 
clerk  of  B.  A  charter  of  incorporation  and  a  sepa- 
rate Quarter  Sessions  were  afterwards  granted  to  B, 
and  a  Recorder  and  Justices  appointed  for  that 
borough,  which  was  not  a  county  of  itself.  The 
borough  Justices  thereupon  appointed  the  plaintiff 
inspector  of  weights  and  measures  within  the  bo- 
rough, and  the  Recorder  also  appointed  another 
person  to  the  same  office.  In  an  action  by  the 
plaintiff  to  recover  the  copies  of  the  weights  and 
measures  deposited  with  the  defendant:— Held,  that 
the  Recorder  had  no  power  to  appoint  an  inspector 
of  weights  and  measures ;  and  that  the  appointment 
was  in  the  county  Quarter  Sessions,  and  that  the 
plaintiff  was,  therefore,  entitled  to  recover.  Duly  v. 
Sharood,  26  Law  J.  Rep.  (n.b.)  aB.  418;  s.c.  nom. 
Dvly  V.  Sharwood,  6  E.  &  B.  830. 

The  words  **any  inspector,*'  at  the  end  of  section 
25.  of  the  5  &  6  Will  4.  c.  68,  apply  to  an  in- 
spector appointed  under  the  provisions  of  that 
lection,  as  well  as  to  an  inspector  appointed  by 
county  Justices;  so  that  any  inspector,  however 
appointed,  who  knowingly  stamps  the  weights  or 
measures  of  a  person  residing  within  the  limits  of 
any  local  jurisdiction  for  which  another  inspector 
may  have  been  legally  appointed,  is  liable  to  a 
penalty  under  that  section.  Therefore,  where  an 
inspector  appointed  by  the  mayor  of  the  city  of  C 
stamped,  at  his  office  in  the  said  city,  certain  weights, 


knowing  them  to  be  the  property  of  a  penon  rerid* 

ing  within  a  district  for  which  .  n  inspector  had  beea 
appointed  by  the  Justices  of  the  county  of  C,  and 
which  weights  were  brought  to  him  at  his  office,  for 
the  purpose  of  being  stamped, — Held,  that  he  was 
rightiv  convicted  of  an  offence  under  this  section. 
1%«  Queen  v.  Skelton,  28  Law  J.  Rep.  (n.b.)  M.C. 
222. 

Justices  convicted  W,  under  statute  5  &  6  Will.  4. 
c.  78,  for  possessing  false  weights  and  an  unjust 
weighing  machine.  On  a  case  stated,  under  statute 
20  &  21  Vict.  c.  48,  it  appeared  that  W  was  ra- 
ceiver  of  the  metropolitan  police,  and  that  a  station- 
house  and  all  the  chattels  there  were  vested  in  him 
under  statute  10  Geo.  4.  c.  44.  s.  16 ;  that  in  the 
station-house  were  weights  which  were  light  and  a 
weighing  machine  which,  from  an  injury,  gave  light 
weight;  that  these  were  used  in  weighing  coals 
which  were  allowed  to  the  constables.  Conviction 
quashed:  the  weights,  &c.,  not  being  used  within 
the  meaning  of  section  21.  of  statute  5  &  6  Will.  4. 
c.  63,  and  the  station-house  not  being  a  store,  Ac, 
where  goods  were  exposed  or  kept  for  sale,  nor 
weighed  for  conveyance  or  carriage,  and  therefore 
section  28.  being  inapplicable.  Wray  ▼.  Beynolds, 
1  £.  &  £.  165. 


WILL. 


[The  Law  relating  to  Probates  and  Letters  of 
Administration  in  Ireland,  amended  by  20  Sl  21  Vict 
c79.] 

[See  Deyisk — Liqaot — Sbttlmbht.] 

(A)   CONBTRUOTION  OF  WiLLB. 

(a)  Oeneral  Points. 

(b)  Miedeicription  and  AmbiffwUy. 

(B)  Validity. 

(a)  In  general, 
(h)  Incompetency, 
(e)  Execution. 

(d)  Attestation, 

(e)  Alteration  and  InterlineaUon. 

(C)  Establishing. 

(D)  Rbpublicatioh  and  Retital. 

(E)   RSVOOATION  AND  CaNOKLLATIOIT. 

(P)  Elbotion  undbb. 
(G)  Proof  of. 

a)  In  Solenrn  Form. 

[b)  Missing  WiU. 
c)  Double  Probate. 

\  d  ^  Executor  according  to  tke  Tenor, 

^e)  CUaiions. 

if)  Co^fimuUion  and  Probate  Act, 

[g)  Oeneral  Points, 

[h)  Costs, 
(H)  In  thb  Registey. 
( I )  Pbobatb  Dutt. 


(A)    CoNSTRlTCnON  OF  WiLU. 

(a)  Oeneral  Points, 

[Carver  v.  Burgess,  7  Law  J.  Dig.  747;  7  De 
Gex,  M.  Sl  G.  96.^Dullock  v.  Bennett,  7  Law  J, 
Dig.  748;  7  De  Gex,  M.  &  G.  2Bd.— Dunne  v. 
Dunne,  7  Law  J.  Dig.  762 :  on  appeal,  7  De  Gex, 
M.  &  G.  207.] 
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A  testator  deTued  his  real  estate  to  M  W  in  fee, 
but  chargeable  with  the  payment  of  a  legacy,  and  he 
bequeathed  to  his  executors  all  his  monies,  securities 
for  money,  household  Airoiture,  goods,  chattels,  per- 
sonal estate  and  effects  whatsoever  and  wheresoever, 
not  thereinbefore  specifically  bequeathed,  subject  to 
the  payment  of  his  debts.  There  was  no  specific 
bequest  of  emblements : — Held,  that  in  the  absence 
of  any  words  to  rebut  the  ordinary  presumption  that 
it  is  the  will  of  a  testator  that  he  who  takes  the  land 
shall  take  the  crops  which  belong  to  it,  the  emble* 
ments  passed  to  the  devisee  of  the  real  estate. 
Cooper  V.  Wooffitt,  26  Law  J.Rep.  (n.b.) Exch.  310; 
2  Hurl.  &  N.  122. 

In  1856  6  made  and  executed  his  will.  In  it  was 
the  following  bequest — "  I  give  to  S  F  some  house- 
hold furniture,  which  she  have  got  a  list  of.**  When 
the  will  was  executed  no  such  list  was  attached  to  it 
nor  did  it  appear  that  any  was  produced.  S  F 
deposed  that  on  the  deceased's  making  a  previous 
will,  in  1852,  he  told  her  that  it  was  his  intention  to 
leave  her  some  portion  of  his  Aimiture,  and  that  he 
had  made  a  list  thereof,  which  he  desired  she  would 
keep;  that  he  then  handed  her  a  list,  which  re- 
mained in  her  possession  till  he  made  his  will,  in 
1856,  when  he  desired  her  to  keep  it;  that  the 
deceased  never  gave  her  any  other  list.  The  list 
referred  to  by  S  F  commenced  thus :  **  List  goods  I 
give  to  my  godson  J  E  F,"  and  then  specified  divers 
articles  of  household  furniture,  and  also  some  kitchen 
tttensilB»  cutlery,  crockery,  plate,  books,  a  watch, 
pictures^  and  musical  instruments.  J  E  F  was  the 
son  of  S  F.  On  motion  for  a  grant  of  administration, 
the  Court  held,  that  the  list  of  household  furniture 
produced  was  not  incorporated  in  the  will,  its  iden- 
tity with  that  mentioned  in  the  will  not  being  suffi- 
ciently proved,  and  rejected  the  motion.  In  the 
goods  of  Orevet,  28  Law  J.  Rep.  (n.s.)  Prob.  &  M. 
18;  ISw.  &Tr.  250. 

Devise  to  E  for  life,  contingent  remainder  to  her 
unborn  children  as  tenants  in  common  in  fee ;  devise 
over  to  her  one  brother,  J,  and  two  sisters,  S  and  A, 
for  life,  in  equal  shares,  with  contingent  remainders 
in  fee  to  their  respective  children  as  to  such  shares. 
Then  followed  a  limitation,  '*  And  farther,  in  case  of 
the  death  of  my  said  son,  or  either  of  my  said  two 
daughters,  without  having  a  child,  if  a  son  who 
shall  live  to  attain  the  age  of  twenty-three  years,  or 
if  a  daughter  who  shall  live  to  attain  the  age  of 
twenty-one  years,"  gift  over  in  fisvour  of  the  children 
of  the  surviving  brother  and  sisters.  E  died  without 
children.  A,  one  of  the  two  sisters,  died  without 
having  had  a  child : — Held,  that  on  A*s  death  the 
limitation  over  took  effect  as  a  contingent  remainder, 
for  that  the  event  of  A  dying  without  having  had  a 
child  was  included  in  the  event  of  dying  without 
having  children  who  attained  twenty-three,  and 
might  be  separated  from  it,  and  treated  as  a  distinct 
devise ;  and,  not  being  in  itself  too  remote,  it  took 
effect  on  the  determination  of  the  particular  estate. 
Doe  d.  Even  v.  ChalUe  (House  of  Lords),  29  Law  J. 
Rep.  (iv.8.)  Q.B.  121;  noas.  Evert  v.  ChalUe,  7 
H.L.  Cas.  531. 

J  M,  the  great-grandfather  of  the  plaintiff  and  the 
defendant,  had  three  sons,  John,  N,  and  Jonathan 
George,  and  on  the  marriage  of  N  he  settled  certain 
eatates,  called  "The  Hickling,"  after  a  Ufe  estate  to 
Ny  to  the  use  of  tha  fiiat  and  other  ions  of  the  mar* 


liage  in  tail  male,  N  died  in  his  &ther*B  lifbtime, 
leaving  Nathaniel  the  eldest  son  of  such  marriage, 
who  succeeded  to  the  Hick  ling  estates  as  tenant  in 
tail.  J  M,  by  his  will  of  December  1797,  devised 
his  other  estates  to  the  use  of  his  son  John  for  life, 
remainder,  in  de&ult  of  issue,  to  such  one  of  testa- 
tor's grandsons  Nathaniel  and  S  B,  as  John  should 
appoint  for  life,  remainder  to  the  first  and  other  sons 
of  such  appointee  in  tail  male.  Nathaniel  married 
twice.  In  1804,  upon  the  occasion  of  his  first  mar- 
riage, he  covenanted  to  settle  the  Hickling  estates  to 
the  use  of  himself  for  life,  and  after  his  death  to  the 
use  that  his  intended  wife  Lady  Maria  should  receive 
a  certain  annuity,  and  subject  thereto  to  the  use  of 
himself  in  fiee.  Subsequently  to  this  marriage,  he 
barred  the  entail  in  pursuance  of  this  arrangement ; 
but  Lady  Maria  died  soon  afterwards,  leaving  her 
son  M,  the  only  child  of  such  marriage.  In  1810, 
Upon  the  occasion  of  the  second  marriage  of  Na- 
thaniel, certain  proposals  were  adopted  as  the  bases 
of  a  settlement,  by  which  his  uncle  John,  under  the 
power  given  to  him  by  the  will  of  1797,  appointed 
the  estates  devised  by  that  will  to  Nathaniel,  accord- 
ing to  the  terms  of  such  will.  A  marriage  settle- 
ment was  thereupon  executed,  by  which  Nathaniel 
conveyed  the  Hickling  estates  to  the  use  of  himself 
for  life,  remainder  to  trustees  for  a  term  of  years,  for 
securing  certain  annuities,  and  subject  thereto  to  the 
use  of  himself  in  fee.  The  defendant  was  the  eldest, 
and  the  plaintiff  was  the  second  son  of  that  second 
marriage.  John,  the  son  of  J  M,  and  the  tenant 
fbr  life  under  the  will  of  1797,  made  his  will  in  1822, 
by  which  he  devised  a  certain  estate,  called  the 
**  Iridge,**  in  fiivour  of  his  brother  Joiuithan  George, 
and  his  isnue,  with  a  proviso  that  if  the  testator's 
nephew  NathHniel,and  bis  first  or  other  sons,  should 
in  the  lifetime  of  Jonathan  Geoige,  convey  certain 
specified  lands  to  Jonathan  George  in  fee,  the  devise 
in  favour  of  Jonathan  George  and  his  issue  was  to 
become  void,  and  the  Iridge  estate  was  to  paw  to  the 
defendant  (second  son  of  the  testator's  nephew  Na- 
thaniel), for  life,  remainder  to  the  first  and  other 
sons  of  the  defendant  in  tail  male,  remainder  to  the 
third  and  every  other  son  of  the  said  Nathaniel, 
excepting  always  the  eldest  son  successively  in  tail 
male.  The  will  then  contained  a  shifting  clause, 
by  which,  after  stating  that  the  eldest  son  of  the  tes- 
tator*s  nephew  Nathaniel  might  die,  so  that  the 
second  or  other  younger  son  of  the  said  nephew 
Nathaniel,  might  **  become  entitled  to  the  property 
settled  on  the  marria^  of  the  said  Nathaniel,  in  the 
character  of  the  then  mule  heir  of  his  body,**  it  was 
declared  that  in  order  to  prevent  the  union  of  the 
two  estates  in  the  same  person,  whilst  there  was  in 
existence  a  younger  son  of  the  said  Nathaniel,  then 
in  case  the  second  or  other  younger  son  should,  by 
death  or  flEiilure  of  issue  male  of  the  eldest  or  other 
son  become  entitled  to  the  settled  property  of  the 
said  Nathaniel,  as  the  heir  male  of  his  body,  the 
limitations  in  favour  of  such  sei'ond  or  other  younger 
son  so  becoming  entitled  should,  immediately  after 
such  event,  cease,  and  the  next  younger  son  of  the 
said  Nathaniel  should  become  entitled  to  the  estate 
as  if  his  next  elder  brother,  or  issue  male  of  his  body, 
had  been  dead.  The  testator  John  died  childless^ 
and  his  nephew  Nathaniel,  with  M,  his  son  by  his 
first  marriage,  f\ilfil]ed  the  terms  of  the  proviso  in 
the  will  of  1822,  by  making  over  the  specified  lands 
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to  Jonathan  Oeoi^,  conibnnably  to  Biidi  proviao^ 
and  the  defendant  afterwards  entered  into  poiaeeiion 
of  the  Iridge  estate.  His  father,  Nathaniel,  died  in 
1856,  having  previously  devised  the  Hickling  estates 
to  his  eldest  son,  M,  for  life,  remainder  to  his  sons 
in  tail  male,  with  remainder  on  failure  of  such  issue 
to  his  second  son  (the  defendant)  for  life,  with 
remainder  to  his  sons  successively  in  tail  male,  with 
remainders  over.  M,  the  eldest  son,  died  a  few 
months  after  his  fiitber,  whereupon  the  defendant 
entered  into  possession  of  the  Hickling  estates,  and 
of  the  property  devised  by  the  will  of  1707»  with  the 
exception  of  the  lands  conveyed  as  above  mentioned 
to  Jonathan  Greorge : — Held,  that  the  contingency 
provided  for  by  the  shifting  clause  in  the  will  of  1822 
had  happened,  as  the  defendant,  the  second  son  of 
the  testator's  nephew  Nathaniel  succeeded  as  heir 
male  of  the  body  of  his  fiither  to  **  the  property 
settled  on  the  marriage  of  the  said  Nathaniel," 
within  the  meaning  of  that  clause,  and  that  there- 
fore the  plaintiff,  the  next  younger  son,  had  become 
entitled  to  the  Iridge  estate.  MickUthwaU  v. 
MickldkwaiU  (Ex.  Ch.),  29  Law  J.  Rep.  (n.s.)  C.P. 
75  :  affirming  the  judgment  below,  28  Law  J.  Rep. 
(N.8.)  C.P.  121;  4  Com.  B.  Rep.  N.8.  790. 

Devise  of  land  to  G,  his  heirs  lawfully  begotten, 
for  ever,  gives  Q  an  estate  tail.  Although  there  is 
no  limitation  over.  And  although  the  devise  is 
made  subject  to  G's  making  payments  of  specific 
legacies  out  of  the  land.  Qood  v.  (Uod,  7  E.  &  B.  295. 

A  testator,  by  his  will,  limited  real  estates  to 
trustees  for  a  term  of  years,  upon  trust,  in  a  certain 
event,  to  raise  20,000^.,  and  to  stand  possessed  of 
the  same,  as  to  one  fourth  part  thereof,  upon  such 
trusts  as  were  thereinafter  declared  of  a  sum  of 
20,000^.  bank  annuities,  thereinafter  bequeathed  in 
trust  for  the  benefit  of  his  son  W  F  H,  his  wife, 
children  and  issue  as  thereinafter  mentioned.  In 
the  latter  part  of  his  will  he  directed  other  trustees 
to  stand  possessed  of  a  sum  of  20,000/.  3Z.  per  cent, 
annuities,  upon  trust  to  pay  the  mterest,  dividends, 
and  annual  produce  thereof  to  his  son  W  F  H 
for  his  life,  and  after  his  decease  in  trust,  during  the 
widowhood  of  Elizabeth  his  wife,  to  pay  her  out  of 
the  interest,  dividends,  and  annual  produce  thereof, 
the  yearly  sum  of  2002. ;  and  after  the  death  of 
W  F  H,  subject  to  the  said  provision  for  his  wife, 
upon  trusU  for  the  children  of  W  F  H:— Held, 
upon  appeal,  reversing  the  decision  below,  that  the 
widow  of  W  F  H  took  one  annuity  only  of  2002. 
HimdU  V.  Taylor,  25  Law  J.  Rep.  (n.s.)  Chanc.  78. 

A  testator,  by  his  will,  gave  the  proceeds  of  the 
sale  of  his  real  estate,  in  a  certain  event,  in  trust  for 
all  his  cousins  who  should  be  living  at  his  decease: — 
Held,  upon  appeal,  varying  the  decree  below,  that 
the  gift  was  confined  to  first  cousins  only.  Stoddart 
V.  NeUon;  Stcunger  v.  Nelson,  25  Law  J.  Rep.  (n.s.) 
Chanc.  116 ;  6  De  Gex,  M.  &  G.  68. 

A  testator  devised  real  estate  to  trustees  upon 
trust  to  demise,  and  pay  rents  to  A  for  life,  for  her 
separate  use,  without  power  of  anticipation,  with 
remainder  to  the  use  of  such  persons  as  she  should 
by  will  appoint^  and  in  default  of  appointment  to 
the  use  of  the  right  heirs  of  A ;  and  he  alw  charged 
the  estate  with  payment  of  7002.  to  B  on  her 
attaining  twenty-one.  The  trustees  having  occasion 
to  sell  the  estate  for  the  purpose  of  raising  the  7002., 
— Held,  that  they  could  make  a  good  title.    SUU- 


forlh  V.  AmuUad^  25  Law  J.  Bep.  (x.8.)  Cbane. 
237;  2  Kay  &  J.  833. 

In  the  construction  of  wills  the  Court  will  con- 
sider the  intention  of  the  testator,  the  state  of  the 
parties  provided  for,  and,  to  remove  inconsistencies, 
will  read  the  word  '^future**  as  ** former.^  Ptumone 
V.  jffuggina,  25  Law  J.  Rep.  (H.8.)  Chanc  251; 
21  Beav.  103. 

A  testator  gave  his  residuary  personal  estate  to 
T  L,  if  he  should  be  living,  and  able  duly  to  dis- 
charge the  executors  at  the  time  such  residue  should 
be  payable;  but  if  otherwise,  then  over.  The 
legatee  being  an  in&nt  at  the  time  the  residue 
became  payable, — Held,  that  as  he  was  able,  by 
filing  a  bill,  to  discharge  the  executors,  he  was  enti- 
tled to  the  legacy.  ,^dward  v.  MaudU,  25  Law  J. 
Rep.  (n.s.)  Chanc.  311 ;  2  Kay  &  J.  370. 

A  testator  gave  real  and  personal  estate  upon 
trust  for  the  benefit  of  his  son,  to  vest  in  him  on 
his  attaining  the  age  of  twenty-one  years.  The 
testator  then  directed  that  in  case  his  son  should 
die  under  twenty-one,  or,  having  attained  twenty- 
one,  should  not  have  made  a  will,  then  the  property 
should  go  over.  The  son  attained  twenty-one,  and 
died  intestate: — Held,  that  the  real  and  personal 
estate  vested  in  him  absolutely  at  twenty-one,  and 
that,  therefore,  the  devise  over  was  repugnuit  and 
▼old.  Holma  v.  Oodion,  25  Law  J.  Rep.  (m.s.) 
Chanc.  817 ;  8  De  Gex,  M.  &  G.  152. 

A  testator  gave  his  residuary  estate  to  trustees, 
upon  trust  to  pay  the  income  to  his  wife  until  his 
youngest  child  should  attain  twenty-one,  she  there- 
out maintaining  his  children  during  their  minorities; 
and  when  his  youngest  child  attained  twenty-one, 
upon  trust  to  divide  the  same  among  his  wife  and 
children,  as  tenants  in  common,  with  benefit  of  sor^ 
vivorship.  Two  of  the  children  died  before  the 
youngest  child  attained  twenty -one,  one  of  them 
having  attained  twenty -one: — Held,  that  the  clause 
of  survivorship  applied  to  their  diares,  and  that 
those  shares  were  distributable  among  the  lega- 
tees who  were  alive  at  the  period  of  distribution, 
to  the  exclusion  of  the  husband  and  administrator 
of  one  of  the  deceased  children,  who  had  married. 
Vorley  v.  JUckardwn,  25  Law  J.  Rep.  (k.8.)  Chanc 
835 ;  8  De  Gex,  M.  &  G.  126. 

Queen — whether  the  share,  which  the  last  of  the 
two  children  who  had  died  took  by  accruer  in  the 
share  of  the  pre-deceasing  child,  passed  to  the  sur- 
viving legatees.     Ibid. 

Where  there  are  trustees  of  a  ftmd,  to  ascertain 
the  rights  of  parties  in  which  a  special  case  is  filed, 
they  ought,  under  section  1.  of  the  staU  13  &  14 
VicL  c.  35,  to  be  made  parties.     Ibid. 

A  testator,  who  had  married  his  deceased  wife^ 
sister,  gave  his  real  and  personal  estate  to  trustees 
for  **my  wife**  for  life;  and, after  her  decease, for 
all  and  every  **  my  children**  hereafter  to  be  bom. 
The  testator  had  no  children  at  the  date  of  his  will, 
but  his  then  wife  was  enceinte,  and  shortly  after- 
wards a  son  was  bom: — Held,  that  there  was  a 
sufiScient  designation  in  the  will  to  entitle  the  wife 
to  a  life  interest  in  the  estate;  but  that,  the  gift 
being  to  a  class,  the  restrictions  npon  such  marriages 
did  not  permit  his  son  to  be  considered  one  of  that 
class,  and  that  there  was  no  sufiicient  designation 
by  which  he  could  take.  PrcUt  v.  Mathew^  25  Law 
J.  Rep.  (n.s.)  Chanc  409 ;  22  Beav.  328. 
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A  testator  directed  that  the  whole  of  his  real  and 
penonal  property  should  he  divided  between  his 
nephews,  grandnephews,  and  nieces  at  twenty-one, 
except  as  to  his  grandnephew  Andrew,  who  was 
only  to  receive  the  interest  of  his  portion  until  he 
attained  the  age  of  thirty;  afterwards,  if  the  exe- 
cutors should  think  him  capable  of  using  one-half 
the  amount  of  his  portion  to  advantage  in  his  busi- 
ness, it  was  to  be  so  applied,  the  remaining  half  to 
be  continued  in  the  stocks,  the  income  of  which  he 
was  to  receive  for  life;  and  at  his  death  to  be  equally 
divided  among  his  **  legal  heirs.***  Andrew  died 
before  he  attained  the  age  of  thirty : — Held,  that 
no  portion  of  his  share  was  undisposed  of,  and  that 
his  next-of-kin,  according  to  the  Statute  of  Distri- 
butions, were  entitled  under  the  words  **  legal  heirs.** 
Low  V.  8mUh,  25  Law  J.  Rep.  (n.b.)  Chanc.  503. 

A  testator,  by  his  will,  gave  all  his  real  and  per- 
sonal estate  to  trustees  for  the  benefit  of  his  grand- 
daughter. By  a  codicil  he  gave  **  the  whole  of  my 
estate  and  all  my  household  goods,"  &c.  *'  and  aU 
other  my  personal,  property,*^  free  from  legacy  duty, 
to  J  R,  and  in  other  respects  the  testator  confirmed 
his  vrilL  The  Vice  Chancellor  of  the  Duchy  of 
Lancaster  held,  that  on  the  construction  of  the 
whole  will  and  codicil,  the  real  estate  did  not  pass 
under  the  codicil;  and,  upon  appeal,  the  same  was 
affirmed  by  Lord  Justice  Knight  Bruce  —  Lord 
Juftice  Thimer  dissenting.  Molyneux  v.  B/owe,  25 
Law  J.  Rep.  (n.8.)  Chanc.  570;  8  De  Oex,  M.  &  G. 
S«8. 

A  testator  directed  a  fund  to  accumulate  for  a 
certain  number  of  years,  and  then  to  go  to  "his 
nearest-of-kin  in  the  male  line  in  preference  to  the 
female  line.**  By  a  codicil  he  directed  certain  arti- 
eles  of  property  and  a  grant  of  arms  made  to  him 
in  reward  for  his  naval  services  to  go  to  the  inheritor 
of  his  ''capital  property."  This  grant  was,  in 
express  terms,  confined  to  himself,  to  his  own  de- 
scendants, and  the  descendants  of  his  &ther.  The 
testator's  brothers  died  without  children.  One  of 
his  sisters  had  a  son.  A  paternal  uncle  had  a  son : 
— Held,  that  though  the  son  of  the  paternal  uncle 
was  the  only  person  who  was  a  male  tracing  through 
males,  he  did  not  fulfil  the  intention  of  the  testator, 
as  expressed  on  the  &ce  of  the  will,  and  could  not 
claim  the  property  under  the  terms  of  the  will. 
8aytT  V.  BoyBt  25  Law  J.  Rep.  (ir.s.)  Chanc.  593; 
5  H.L.  Cas.  873:  affirming  22  Law  J.  Rep.  (n.b.) 
Chanc.  617. 

A  testator  directed  his  real  estate  to  be  sold,  and 
the  proceeds  to  be  deemed  part  of  his  personal 
estate ;  and  be  then  gave  certain  legacies  which  did 
not  exhaust  the  fund,  and  the  will  contained  no 
residuary  bequest: — Held,  upon  appeal,  affirming 
the  decree  below,  that,  as  betwe^i  the  heir-at-law 
and  the  next-of-kin,  the  real  and  personal  estate 
should  bear  the  debts  and  legacies  pro  ratd,  Simr 
mone  v.  Rote,  25  Law  J.  Rep.  (n.s.)  Chanc.  615. 

A  testator  (who  at  the  time  of  making  his  will 
had  three  sons  living),  after  devising  estates  to  trus- 
tees, and  directing  accumulations^  &c.,  appointed  a 
time  at  which  the  estates  were  to  be  divided  into 
three  portions,  and  one  was  to  be  conveyed  to  the 
''eldest  male  lineal  descendant**  then  living  of  the 
testator*s  eldest  son.  At  the  appointed  time  two 
persons  were  living  who  filled  the  character  of  "  male 
lineal  descendant"     One  was  a  youth  who  was 
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eldest  in  point  of  primogeniture:  the  other,  his 
uncle,  who  was  eldest  in  point  of  age: — Held,  that, 
under  the  words  of  the  will,  the  former  was  entitled 
to  have  the  estate  conveyed  to  him.  Thellutaon  v. 
Jtendlesham,  28  Law  J.  Rep.  (n.s.)  Chanc.  948 ; 
7  H.L.  Cas.  429. 

Testator  gave  and  bequeathed  all  his  residuary 
estate  to  his  wife,  "upon  trust**  to  pay  thereout  ao 
annuity,  and  "upon  further  trust"  to  pay  certain 
legacies,  which  did  not  exhaust  the  personal  estate. 
He  referred  to  his  wife  as  his  executrix  in  the  wttl ; 
but  the  will  did  not  contain  any  express  appointment 
of  her  as  executrix : — Held,  upon  the  construction 
of  the  will,  that  she  was  entitled  beneficially  to  the 
surplus  estate.  WiUiami  v.  Bobeits,  27  Law  J.  Rep. 
(n.s.)  Chanc.  177. 

A  testator,  by  his  will,  bequeathed  unto  his  vnfb 
all  his  leasehold  property,  wheresoever  situate,  for 
her  sole  use  and  benefit,  except  a  certain  house 
therein  described  ;  and  in  a  subsequent  part  of  his 
will  he  directed  that  as  soon  after  the  decease  of  his 
wife  as  might  be  practicable,  all  his  leasehold  pro- 
perty not  already  disposed  of  by  her  (tiave  and  except 
the  befbre-mentioned  house)  should  be  sold,  and  the 
produce  thereof  distributed  by  his  executors  (of  whom 
the  wife  was  named  one)  amongst  certain  persons,  in 
the  proportions  therein  stated : — Held,  that,  upon 
the  death  of  the  testator,  his  widow  became  abso- 
lutely entitled  under  his  will  to  the  leasehold  pro- 
perty bequeathed  to  her  by  such  will,  and  that  the 
direction  to  sell  contained  in  such  will  and  the  ex- 
pressed disposition  of  the  proceeds  of  sale  were 
repugnant  to  the  preceding  absolute  gift  to  the  testa- 
tor*s  wife,  and  void.  Bowea  v.  Oodett,  27  Law  J. 
Rep.  (n.s.)  Chanc.  249. 

A  testator  gave  his  residuary  real  and  personal 
estate  to  his  wife  for  life,  and  afterwards  to  T  H  H 
for  life,  and  after  the  death  of  the  survivor  he  gave 
the  same  to  and  amongst  his  brothers  and  sisters 
(whom  he  named),  and  the  brothers  and  sisters  of  his 
wife  (whom  he  also  named),  and  the  children  of  her 
deceased  brother  and  sister  (who  were  also  named). 
The  testator  provided  that  if  any  of  his  brothers  and 
sisters,  or  the  brothers  and  sisters  of  his  wife  then 
living,  should  happen  to  die  in  the  lifetime  of  his 
vrife  and  of  T  H  H  or  of  the  survivor  of  them,  with- 
out leaving  issue,  the  share  of  him  or  her  so  dying 
should  be  divided  amongst  the  survivors ;  but  if  any 
of  them,  his  brothers  and  sisters,  or  the  brothers  and 
sisters  of  his  wife,  should  so  die  leaving  issue,  the 
share  or  shares  of  him  or  her  so  dying  should  be 
divided  among  such  issue.  At  the  date  of  the  will 
W  H,  one  of  the  testatorls  brothers  (named  in  the 
will)  was  dead  (although  the  testator  was  ignorant  of 
the  fact)  leaving  children : — Held  (reversing  a  deci- 
sion of  one  of  the  Vice  Chancellors),  that  the  children 
of  W  H  were  entitled  to  their  father*s  share,  and 
that  the  words  "now  living"  only  applied  to  the 
brothers  and  sisters  of  the  testator's  wife.  JSannam 
V.  Smm,  27  Law  J.  Rep.  (n.s.)  Chanc.  251;  2  De 
Gex&  J.  151. 

A  lady  was  absolutely  entitled  to  property  of 
which  her  brother  was  a  trustee.  She  became  of 
unsound  mind,  but  was  not  found  so  by  inquisition. 
The  brother  by  his  will  bequeathed  property  to  trus- 
tees upon  trusts  for  investment,  and  directed  them 
to  pay  half  the  income  of  the  residue  to  the  lady's 
husband  for  his  lifo ;  and  after  his  decease  to  pay 
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nidi  half  of  the  inoome  to  the  ladj  for  ker  life, 
or  to  epplj  the  nine,  or  lo  mud)  thereof  ■• 
might  be  nernwry,  for  her  aupport  and  mainte- 
nanoe ;  and  if  there  should  be  any  turplue,  the  aame 
was  to  be  accumulated  and  paid  as  in  his  will  men- 
tioned. After  the  death  of  the  testator  the  lady  was 
found  lunatic  by  inquisition.  The  Master  in  Lunacy 
reported  on  the  property  and  income  of  the  lunatic, 
and  the  Court  ordered  a  sum  to  be  paid  for  her  main- 
tonance  greater  in  amount  than  her  life  income  under 
tfaa  will,  and  greater  also  in  amount  than  the  interest 
of  her  absolute  property.  A  bill  was  filed,  by  the 
committee  of  the  lunatic's  ettote,  to  have  it  deter- 
mined which  was  the  primary  fund  for  her  main- 
tenance :<~Held,  that  the  life  income  giren  by  the 
testetor  must  be  first  applied,  and  the  remainder 
only  of  the  maintenance  must  be  made  up  out  of  the 
income  of  the  property  to  which  she  was  absolutely 
entitled.  Mvdland  v.  Crontr,  27  Law  J.  Bep.  (v.8.) 
Chanc.  261;  2  De  Gex  &  J.  148. 

A  testaior,  by  his  wHl,  dated  in  1853,  made  spedfio 
devisea  of  real  estate,  and  also  a  specific  bequest  of 
personalty  in  foyonr  of  each  of  his  six  children,  by 
name,  ris.  A,  B,  C,  D,  E  and  F.  He  then  made 
a  spedfic  bequest  in  fuTour  of  A  and  B  equally,  and 
finally  he  gave  all  the  residue  of  his  property,  real 
and  personal,  to  his  said  four  children,  G,  D  and  E, 
equally : — Held,  upon  the  context  of  the  will  and 
the  evidence  in  the  cause,  that  the  name  of  F  had 
been  omitted  by  inadvertence  in  the  gift  of  the  residue 
contained  in  the  will  as  executed,  and  that  F  was 
entitled  to  one-fourth  of  such  residue.  EddtU  v. 
/oAiwo«,  27  Law  J.  Rep.  (it. 8.)  Chanc.  802;  1  Giff. 
22. 

A  testator  directed  his  trustees,  out  of  the  produce 
of  the  sale  of  his  estate,  to  invest  "sufficient  to 
realize  the  clear  annual  income  or  sum  of  2002.  a 
year,**  and  to  pay  the  same  to  his  wife  for  her  life  or 
widowhood,  and  after  her  death  or  second  marriage, 
if  he  should  die  without  issue,  to  hold  the  capital  in 
trust  for  other  persons ;  and  as  to  the  residue  of  the 
property,  after  *'  raising  thereout  money  sufficient  to 
realise  the  annuity  for  his  wife,"  in  trust  for  other 
persons.  The  estate  was  insufficient  to  raise  2002.  a 
year: — Held  (reversing  the  decision  of  the  Master 
of  the  JtoUi,  which  had  been  sustained  by  Lord 
JutUee  Knight  Bruce),  that  the  widow  waa  not  en- 
titled  to  have  the  deficiency  made  good  out  of  the 
corptu  of  the  ftind,  and  she  was  ordered  to  replace 
the  stock  which  had  been  sold  out  under  the  order 
BOW  reversed.  Baker  v.  Baker ,  in  re  Bakers  Ssuae, 
27  Law  J.  Rep.  (n.b.)  Chanc  417;  6  H.L.  Cns.  616; 
25  Law  J.  Rep.  (r.8.)  Chanc.  76 ;  7  De  Gex,  M.  & 
G.  681;20Beav.  548. 

A  testator  by  will  directed  his  trustees  to  collect 
and  convert  into  money  such  part  of  his  personal 
estate  as  should  not  consist  of  money,  and  to  invest 
the  same,  and  permit  his  wife  to  receive  the  annual 
income  of  the  trust  fund  during  her  life,  and  he 
authorised  his  trustees  to  postpone  from  time  to  time 
the  sale,  calling  in,  collection  or  conversion  of  any 
part  of  his  personal  estate,  to  such  period  or  periods 
as  they  should  in  their  judgment  think  fit,  and  to  pay 
the  rents,  dividends  and  produce  of  the  same,  or  any 
part  thereof  not  sold,  called  in,  collected  or  converted, 
to  the  same  person  or  persons,  and  in  the  same  man- 
ner as  the  income  of  the  money  to  arise  by  such  sale, 
&c*  would  be  payable  under  the  truata  thereinbefore 


dedared.  .The  testator,  at  the  time  of  his  death, 
was  a  partner  in  a  mercantile  firm  under  artides  of 
partnership,  which  provided,  amongat  other  things^ 
that  interest  at  61*  per  cent,  should  be  allowed  to  the 
balances  standing  to  the  credit  of  the  respective 
partoen  at  the  end  of  each  year  before  any  division 
of  the  profits ;  and  that  in  the  event  of  the  deoeaaa 
of  one  or  more  of  the  partners  during  the  term,  the 
partnership  should  not  cease,  but  the  repreaentativea 
of  the  deceased  partner  should  be  entitled  to  hia 
share  of  the  capital  and  profita  up  to  the  expimtion 
of  the  term,  and  the  survivors  should  pay  to  the 
representatives  of  the  deceased  partner  the  balance 
appearing  to  his  credit  at  the  expiration  of  the  term, 
by  three  equal  yesrly  instalments,  with  interest  at 
5}.  per  cent,  in  the  mean  time,  on  the  balance  re- 
maming  unpaid.  The  trustees  allowed  the  whole  of 
the  testator^  capital  to  remain  in  the  bosinefls  until 
the  expiration  of  tlie  partnership  by  effluxion  of  time^ 
and  large  profite  were  made  after  the  testatorli  death : 
—Held,  that  the  widow  was  entitled  to  all  the  interest 
and  profita  arising  from  the  testator\i  capital,  as  it 
stood  at  the  first  making  up  of  the  accounto  after  hia 
death,  together  with  a  proportionate  part  of  the 
interest  on  the  balance  standing  to  the  testator^ 
credit  at  the  last  previous  making  up  of  the  accounts, 
for  so  much  time  as  elapsed  between  his  death  and 
the  next  making  up  of  the  accounts.  Johnatom  r. 
ifoors,  27  Law  J.  Rep.  (n.8.)  Chanc.  453. 

A  testator  gave  the  share  of  one  of  his  daughters* 
in  his  personal  estate,  to  trustees,  to  pay  the  interest 
to  his  daughter  for  life,  and  after  her  decease  to 
divide  the  same  among  **her  children  and  their  issue, 
such  children  and  their  issue  to  be  entitled  as  amongat 
themselves  to  the  benefit  of  survivorship  and  accruer 
of  surviving  shares**: — Held,  that  all  the  children 
and  the  issue  of  such  children  coming  into  esss  during 
the  life  of  the  daughter  were  entitled  to  take  after 
her  death  as  tenanto  in  common  with  benefit  of  aur- 
vivorship.  Law  v.  Tk4)rp,  27  Law  J.  Rep.  (v.a.) 
Chanc.  649. 

A  residuary  estate  was  given  to  three  brothera  and 
a  nephew  for  their  lives  as  tenanto  in  common,  and 
after  their  decease  then  in  trust  for  their  heirs  and 
assigns  as  tenanta  in  common.  The  will  then  con- 
tained provisions  that  the  shares  of  any  or  either  of 
their  children  dying  under  twenty-one  without  issue 
should  go  to  the  survivors,  and  that  the  share  of  such 
child  as  died  under  twenty-one  leaving  issue  should 
go  to  the  children  of  such  child;  but  that  in  case 
one  child  only  of  the  brothers  and  nephew  should 
attain  twenty-one,  or  be  married,  then  in  trust  for 
such  child,  his  or  her  heirs  or  assigns: — Held,  that 
the  brothers  and  nephew  took  an  absolute  vested 
interest  in  the  residuary  estate,  with  an  executory 
devise  over  in  case  of  children  being  born.  Spenei 
V.  ffandford,  27  Law  J.  Rep.  (n.8.)  Chanc.  767. 

Freehold  estates  were  settled  by  deed,  dated  in 
1882,  subject  to  charges  of  20,000/.  and  1,650<. 
created  by  Edward  Earl  of  O,  upon  trust  to  him  for 
life,  and  then  for  his  son  Alfred  Lord  H  for  life,  with 
remainder  for  securing  an  annuity,  with  remainder 
to  the  first  and  other  sons  of  Alfred  Lord  H  in  tail 
male,  with  ultimate  remainder  in  fee  simple  to 
Edward  Earl  of  O.  Copyhold  and  leasehold  estates 
were  settled  similarly  as  near  as  might  be.  Edward 
Earl  of  O,  by  his  wUl,  dated  in  1885,  devised  all  his 
freehold  heraditamenta  (sulject  to  the  chaiges  and 
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Sncnmbniioei  ftflTdcting  \he  same),  to  the  use  of  tru** 
tees  for  MO  yean  (to  pay  debts  and  legacies),  i«- 
mainder  to  his  eldest  daughter  for  life,  with  remain- 
der to  her  first  and  other  sons  in  tail  male,  with 
remainders  o?er  in  strict  settlement  He  declared 
that  every  person  who  should  become  entitled  in 
possession  or  to  the  receipt  of  the  rents  of  the  free- 
hold hereditaments  should,  within  one  year  of  being 
00  entitled,  take  and  use  the  name  and  arms  of  H, 
or  forfeit  the  same.  He  also  gave  powers  of  leasing 
and  sale  and  exchange,  to  be  exercised,  with  the 
consent  of  the  tenant  for  life,  who  should  be  in  the 
actual  possession  of  the  hereditaments,  or  entitled  to 
the  rents  and  profits  thereof.  The  testator  gave 
copyholds  and  leaseholds  (by  the  term  "all  my 
leasehold  messuages,**  &c.)  upon  trusts  to  correspond. 
By  a  codicil,  dated  in  1845,  the  testator,  after  re- 
citing that  his  eldest  daughter  had  married  and  had 
one  daughter,  devised  his  real  estates,  subject  to  the 
chaigea  and  incumbrances,  and  subject  to  the  limi^ 
ation  to  his  eldest  daughter  for  life,  to  the  use  of 
her  daughter  for  life,  with  remainder  to  the  first  and 
other  sons  of  that  daughter,  in  tail  male.  No  men- 
tion was  made  of  copyholds  or  leaseholds,  but  the 
testator,  in  all  other  respects,  confirmed  his  will.  In 
1885  and  1845  the  testator  was  possessed  of  no 
real  estate,  but  the  estate  for  life  and  ultinuite  re- 
mainderinfeesimpleunderthesettlementof  1 882.  He 
subsequently  acquired  other  real  estate  in  fee  simple 
in  possession.  His  sister  died  possessed  of  a  large 
leasehold  estate,  he  being  her  sole  next-of-kin,  and, 
as  such,  he  was,  in  a  suit  instituted  after  her  death, 
declared  entitled  thereto,  and  that  the  same  formed 
part  of  his  personal  estate.  The  testator  died,  when 
Alfred  Lord  H  became  Earl  of  O,  who  died,  without 
issue,  two  years  after  his  father.  The  eldest  daugh- 
ter of  Earl  Edward  thereupon  assumed  the  name 
and  arms  of  H : — Held,  that  the  eldest  daughter 
had  not  committed  any  forfeiture  by  not  sooner 
assuming  the  name  and  arms  either  as  to  the  settled 
real  estate  or  the  afiei^acquired  real  estate;  that 
the  afler-acquired  leaseholds  passed  by  virtue  of  the 
24th  section  of  the  statute  7  Will.  4.  &  1  Vict.  c.  26. 
under  the  specific  gift  of  leaseholds,  and  not  under 
the  residuary  bequest;  that  the  estates  comprised  in 
the  settlement  of  1832  were  made  the  primary  fiind 
for  the  payment  of  the  20,000^  and  1,850/.  and  were 
liable  thereto  in  the  hands  of  the  devisees,  in  exonera- 
tion of  the  testatoriB  personal  estate  ;  and  that  the 
eldest  daughter  of  Earl  Edward  was  as  equitable 
tenant  for  life  of  the  leaseholds  entitled  to  the  pos- 
session of  the  title-deeds,  upon  giving  security.  Lady 
Langdale  v.  Briggs,  26  Law  J.  Rep.  (n.s.)  Chanc. 
27;  8  De  Gex,  M.  &  G.  391;  3  Sm.  &  G.  255. 

Held,  also  {LordJu§Uce  Knight  Bruce  abstaining 
fW>m  giving  any  opinion),  that  the  Court  had  no 
authority  (notwithstanding  the  50th  section  of  the 
statute  15  &  16  Vict,  c  86,  the  Chancery  Amend- 
ment Act)  to  declare  future  rights,  and,  therefore, 
could  not  decide  between  the  daughter  of  the  eldest 
daughter  of  Earl  Edward  and  the  tenant  in  tail  male 
in  remainder,  whether  the  codicil  affected  the  copy- 
hold and  leasehold  estates.     Ibid. 

A  testator  bequeathed  to  his  sister  E  A  V  an 
annuity,  with  a  clause  of  revocation  in  case  she 
should  do  any  act  or  take  any  proceedings  to  alter, 
frustrate  or  dispute  the  devises  and  bequests  in  the 
will  of  their  deceased  fother.     E  A  V,  in  pursuance 


of  a  power  in  the  fhther*s  will,  did  take  proceedings 
for  altering  the  devises  and  bequests  therein,  and  the 
testator  afterwards  joined  in  an  agreement,  which 
was  expressed  to  be,  for  the  purpose  of  preventing 
and  terminating  all  doubts  and  controversies,  to 
refer  such  devises  and  bequests  to  a  valuer.  The 
raluer  awarded  a  sum  of  money  to  E  A  V  for  equa- 
lity of  partition,  and  all  the  parties  interested  under 
the  fiither^  will,  including  the  testator,  executed  a 
deed  of  mutual  confirmation  and  discharge,  which 
recited  that  they  were  respectively  satisfied  with  the 
valuation,  and  was  expressed  to  he  made  in  order  to 
carry  into  effect  what  they  believed  to  be  the  wishes 
of  the  father.  The  testator  afterwards,  by  codicil, 
confirmed  his  will.  Whether  the  steps  taken  by 
£  A  y  were  within  the  proviso  in  the  testator"! 
will— {jFtMFre.  Violett  v.  Brookman,  26  Law  J. 
Rep.  (n.b.)  Chanc.  808. 

But, — Held,  that,  if  so,  the  testator  had  by  his 
subsequent  acts  dispensed  with  the  prohibition.  Ibid. 

The  words  *'  heirs  of  the  body,**  though  words  of 
limitation,  may,  by  explanatory  context,  be  reduced 
to  words  of  purchase,  but  the  inference  to  be  drawn 
fVom  such  context  must  be  clear.  Chmmoe  v. 
ffoweSf  26  Law  J.  Rep.  (v.s.)  Chanc.  828 ;  23 
Beav.  184. 

Ambiguous  words  will  not  oontroul  the  legal  effoci 
of  words  of  limitation.    Ibid. 

A  testatrix  bequeathed  unto  each  of  the  present 
nieces  of  P  £  2,000/.,  **  and  in  case  any  of  them 
shall  die  in  my  lifetime,  leaving  a  child  or  children 
who  shall  survive  me,  then  the  legacy  intended  for 
her  so  dying  shall  go  to  her  child  or  children  in 
equal  shares.^  There  were  originally  seven  nieces 
of  P  E  in  the  first  degree,  but  at  the  date  of  the  will 
there  was  but  one  living,  a  widow,  seventy-five  years 
old,  who  had  had  two  children,  both  of  whom  were 
dead ;  but  there  were  several  great-nieces  and  great- 
great-nieces,  descendants  of  nephews  and  nieces  of 
P  B : — Held,  affirming  the  decision  of  one  ^  the 
Vice  Chancellors,  that  the  word  "nieces  *  must  be 
taken  in  its  ordinary  signification,  meaning  nieces  in 
the  first  degree;  and  that  the  children  of  nieces  who 
were  dead  at  the  date  of  the  will  could  not  take  by 
substitution.  Crook  v.  Whiileff,  26  Law  J.  Rep. 
(N.8.)  Chanc.  350  ;  7  De  Gex,  M.  &  G.  490 ;  25 
Law  J.  Rep.  (n.s.)  Chanc.  657. 

A  testator,in  certain  events, directed  the  conversion 
of  his  real  and  personal  estate,  and  he  gave  one 
moiety  of  the  proceeds  "  unto  and  equally  amongst 
my  legal  personal  representatives  in  such  and  the 
like  manner  as  if  the  same  had  been  to  be  paid  under 
the  Statute  of  Distributions,*'  and  he  gave  the  other 
moiety  unto  the  legal  personal  representatives  of  his 
wife  in  like  manner : — Held,  that  the  moiety  given 
to  his  legal  personal  representatives" must  be  distri- 
buted according  to  the  Statute  of  Distributions 
among  the  next-of-kin  living  at  the  death  of  the  tea* 
tator,  aod  that  the  widow  was  entitled  to  one-third 
of  such  moiety  notwithstanding  the  gift  of  one  moiety 
of  the  residuary  estate  to  her  legal  personal  repre- 
sentatives and  the  direction  to  divide  equally.  Held, 
also,  that  the  real  estate  was  converted  by  the  tes- 
tator, and  that  his  son  Is  share  could  not  be  taken 
as  real  estate.  HoUowxy  v.  BadeUffet  26  Law  J. 
Rep.  (n.s.)  Chanc.  401;  28  Beav.  168. 

A  testator  devised  estates  8  and  H  to  trustees  on 
certain  trusts,  **  and  subject  to  the  trusts  aforesaid. 
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all  the  snid  premiMA  hereiDbefora  devised  shall  be  in 
trust  for  my  grandson  Robert  Watson  and  the  heirs 
of  his  body  ;  but  in  case  he  shall  die  under  the 
age  of  twenty-one  years  and  without  issue,  my 
said  mesKuage  at  H  and  my  said  messuages  or 
cottages  at  S  aforvsNid  (subject  to  the  trusts  here- 
inbefore reppectively  declared)  shall  be  in  trust 
for  my  granddaughter  Ann  Watson  and  the  heirs  of 
her  body ;  but  in  case  she  shall  die  under  the  age  of 
twenty 'One  and  without  issue,  the  said  last-mentioned 
premises  shIiU  be  upon  such  and  the  same  trusts  as 
are  hereinafter  declared  concerning  my  said  mes- 
suage or  dwelling-house  and  farm  at  S  aforesaid. 
And  I  declare  that  if  my  said  grandson  Robert 
Watson  shall  die  under  the  age  of  twenty-one  years 
and  without  issue,^  the  trustees  should  be  seised  of 
the  messuages  and  dwelling-house  at  S  in  trust  to 
pay  the  rents  to  two  other  persons  for  life,  **  and 
subject  to  the  trusts  hereinbefore  declared,  the  mes- 
suage and  farm  at  8  shall  be  in  trust  for  D."  The 
grandson  attained  twenty oone,  and  afterwards  died 
without  issue  ;  the  granddaughter  likewise  attained 
twenty-one,  and  afterwards  died  without  issue: — 
Held  (Lord  St,  Leonardi  diasentietUe )^  affirming  the 
decree  of  the  Court  below,  that  the  words  of  the  will 
must  -be  read  as  they  stood,  that  in  the  events  which 
had  happened  the  ultimate  limitation  as  to  the  H 
estate  had  failed,  and  that  estate  had  descended  on 
the  heir-at-law  of  the  testator,  but  that  the  ultimate 
limitation  of  the  S  estate  continued  in  force. — The 
cases  of  Brwmtword  v.  Edwarda  and  Dot  d.  2/aAer 
T.  Jea9tp  commented  on.  Grey  v.  Ptanon,  26  Law 
J.  Rep.  (n.s.)  Chanc.  473;  6  H.L.  Cas.  61. 

A  testator  gave  to  his  daughter  an  annuity  of 
lOOZ.  while  she  was  tmmarried ;  but  on  her  marriage, 
and  on  some  adequate  provision  made  by  some  set- 
tlements made  for  her  for  life,  and  to  the  use  of  her 
issue,  which  provision  the  testator  directed  might  be 
made,  he  bequeathed  to  and  for  her  use  2,500/. ;  in 
defiiult  of  such  issue,  the  testator  bequeathed  that 
sum  for  the  benefit  of  the  children  of  F,  with  benefit 
of  survivorship,  except  issue  left,  who  should  then 
share  the  parentis  part  The  testator  died  in  1825; 
the  daughter  married  in  1827,  and  had  one  child, 
who  died  in  infancy.  No  settlement  was  made; 
but  the  2,600/.  was  set  apart,  and  the  interest  paid 
to  the  daughter  during  her  life.  Upon  her  death,  in 
1856,  having  survived  her  husband,  it  was  held,  that 
her  personal  representative,  who  was  also  personal 
representative  of  her  child,  was  entitled  to  the 
2,500/.,  to  the  exclusion  of  the  children  of  F. 
FindoH  V.  Findon,  26  Law  J.  Rep.  (n.s.)  Chanc. 
561 ;  1  De  Gex  &  J.  380;  24  Beav.  88. 

A  testator  gave  freehold  and  leasehold  property 
to  his  wife  for  life,  and  after  her  decease,  to  A,  to 
B,  to  C,  to  D,  to  £,  to  F,  to  O,  and  to  H:  this  to 
be  paid  to  them  by  his  executors,  free  from  every 
husband  or  wife  that  then  was  or  ever  should  be ; 
and  after  their  decease,  to  their  children,  share  and 
share  alike,  for  his  (the  testator'n)  term  and  interest 
There  was  a  residuary  gift  in  the  will.  H  survived 
the  testator  and  the  tenant  for  life,  and  then  died 
intestate  and  without  issue: — Held,  that  his  share 
in  the  above-mentioned  gift  thereupon  fell  into  the 
residue  of  the  testator's  estate.  Waten  v.  WiUeri, 
26  Law  J.  Rep.  (v.s.)  Chanc.  624. 

A  testator  gave  all  his  real  and  personal  estate  to 
Irustces  upon  trust,  after  payment  of  his  just  debts, 


ftc.  to  pay  and  apply  Hhe  whole,  or  any  pcfft  of  the 
rants,  issues  and  profits  of  his  real  and  ^enaoal 
estate  and  effects  for  and  towards  the  mainteoanee, 
attendance  and  comfort  of  J  8  during  his  life,  giving 
him  the  use  and  enjojrment  of  his  household  goods 
and  furniture;  and  from  and  after  his  decease,  upon 
trust  to  sell  the  same  real  and  personal  estate,  and 
treat  the  produce  as  personal  estate;  and  his  will 
was  that  the  rents  and  profits  of  the  reid  estate  until 
sale  should  be  deemed  to  be  part  of  the  annual 
income  of  his  personal  estate,  and  subject  to  the 
disposition  therein  made  thereof;  and  he  then  pro- 
ceeded to  dispose  of  the  personal  estate.  Part  of 
the  income  of  the  real  and  personal  estate  was 
applied  during  the  life  of  J  S  (who  was  incapable  of 
managing  his  own  affairs)  for  his  maintenance, 
attendance  and  comfort,  and  at  his  death  there  was 
a  considerable  fund  arising  from  the  surplus  income: 
—Held,  first,  that  the  will  did  not  give  to  J  S  a  life 
interest  in  the  whole  income  independently  of  hit 
maintenance,  attendance  and  comfort;  secondly, 
that  the  representatives  of  J  S  would  be  entitled  to 
be  reimbursed  nut  of  the  surplus  fund  if  any  monies 
had  been  expended  out  of  the  private  resources  of 
J  8  in  his  maintenance,  attendance  and  comfort ; 
thirdly,  that  if  J  S  had  been  inadequately  main- 
tained, &c.,  this  would  give  his  representatives  no 
right  to  compensation  out  of  the  savings;  fourthly, 
that  so  much  of  the  savings  as  arose  from  rents  and 
profits  during  the  life  of  J  8  were  not  by  the  will 
converted  into  personalty,  but  must  go  as  real 
estate  to  the  heir-at-law  of  the  testator.  In  re  Sanr 
der$on*a  WiU,  26  Law  J.  Rep.  (n.8.)  Chanc  804; 
3  Kay  &  J.  497. 

T  W,  by  his  will,  made  in  1805,  gave  the  residue 
of  his  real  estate  and  all  his  personal  estate  to  a 
trustee  in  trust  for  conversion  and  for  accumulation, 
for  the  benefit  of  "  such  child  or  children  "  as  his 
nephews  and  niece,  Walter,  Thomas  and  Dorothy, 
should  leave  at  the  time  of  their  respective  deceases, 
in  eqnal  third  parts ;  and  in  case  either  of  his  said 
nephews  and  niece  should  die  without  leaving  any 
children  or  a  child,  then  such  third  share  should  be 
paid  to  the  children  or  child  of  the  other  or  others 
leaving  children  or  a  child,  in  equal  proportions. 
And  in  case  all  his  said  nephews  and  niece  should 
die  without  **  leaving  any  issue,*'  then  he  directed 
that  the  whole  should  go  to  the  children  of  P  6,  in 
equal  shares.  Walter,  Thomas  and  Dorothy  all 
died  without  leaving  any  child,  but  Dorothy  left 
grandchildren.  The  Master  of  the  Rolls  decided 
that  the  word  *'  children "  should  be  interpreted  so 
as  to  include  grandchildren  and  remoter  issue,  and 
that  the  property  was  divisible  among  the  eiglit 
grandchildren  of  Dorothy  per  eapUOf  so  that  the 
gift  ov^  did  not  take  effect,  nor  was  there  an  intes> 
tacy: — Held,  reversing  that  decision,  that  the  words 
"  child  or  children  **  must  be  read  in  their  strictly 
proper  sense,  and  did  not  include  grandchildren  or 
remoter  issue;  that  **  any  issue  "  could  not  be  read 
**  any  such  issue,**  so  that  the  gift  over  to  the  chil- 
dren of  P  G  did  not  take  effect,  but  that  there  was 
an  intestacy.  Pride  v.  FockBj  28  Law  J.  Rep. 
(n,s.)  Chanc.  81;  3  De  Gex  &  J.  252. 

A  testator,  by  his  will,  directed  his  trustees  to 
accumulate  the  income  of  his  residuary  personal 
estate,  '*  until  the  principal  and  accumulations 
^ould   amopnt  to  the  sum  of  3,000/.,  or  there* 
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abonts,**  and  then  to  pay  the  income  of  the  ftind  to 
A,  By  C,  D,  E,  F  and  G  during  their  livee  and  the 
life  of  the  surrivor ;  and  after  the  death  of  the  sup* 
▼ivor  to  pay  the  principal  sum  unto  and  equally 
among  the  issue  of  the  said  A,  B,  C,  B,  E,  F  and 
G  who  should  be  then  living.  At  the  end  of  twenty- 
one  years  from  the  death  of  the  testator  (the  period 
allowed  by  the  Thellusson  Act)  the  residue  and  the 
amount  of  accumulations  of  the  income  thereof,  fell 
far  short  of  the  sum  of  3,000/. : — Held,  per  Stuart, 
F.C,  that  the  whole  fund  thus  produced  belonged 
to  those  who  were  next-of-kin  of  the  testator  at  the 
time  of  his  death:  but,  upon  appeal,  it  was  held, 
that  the  gift  was  not  roid  for  remoteness;  but  that 
the  income  of  the  fund,  between  the  termination  of 
twenty-one  years  from  the  testator*8  death  and  the 
time  when  the  fund  became  divisible,  belonged  to 
the  next-of-kin ;  Lord  Justice  Knight  Bruce,  how- 
ever, dissenting  from  such  construction  of  the  wilL 
OddU  T.  Brown,  28  Law  J.  Rep.  (n.s.)  Chanc.  542 ; 
4  De  Gex  &  J.  179. 

A  testator  directed  that,  when  the  youngest  of  his 
two  daughters  had  attained  twenty-one,  his  real  and 
personal  estate  and  effects  should  be  divided  into 
three  eaual  parts:  one  part  to  be  for  his  wife,  and 
one  of  the  remaining  two  for  each  daughter ;  at  his 
wife's  decease  her  share  to  be  equally  divided 
between  his  two  daughters;  and,  provided  either  of 
his  two  daughters  should  die  before  a  division  of  the 
property  should  have  been  made,  and  having  no 
surviving  issue,  then  the  part  of  the  deceased  to  be 
given  to  her  surviving  sister.  By  a  codicil,  the  tes- 
tator provided  that  '*  should  both  his  children  die  in 
their  minority,  and  leave  no  issue,  then  in  such  case, 
and  in  such  case  only,^  the  property  should  go  to 
his  widow  for  life,  and  then  over.  One  daughter 
attained  twenty -one,  and  died  without  having  been 
married,  and  afterwards  the  other  daughter  died 
under  age  and  without  having  been  married: — 
Held  (affirming  the  decision  of  one  of  the  Vice 
Chancellors),  that  the  gift  by  the  codicil  to  the 
widow  for  life,  and  then  over,  had  failed.  Maddison 
V.  Chapman^  28  Law  J.  Rep.  (n.s.)  Chanc.  450 ; 
3  De  Gex  &  J.  536;  4  Eav  &  J.  709. 

A  testator  bequeathed  his  residuary  estate  upon 
trust  as  to  one  moiety  for  his  daughter  M  for  life, 
and  in  default  of  issue  of  M  upon  trust  as  to  one 
half  part  thereof  as  M  should  appoint,  and  in  de- 
fault of  appointment  over,  and  as  to  the  other  half 
part  of  such  moiety,  upon  the  same  trusts  as  were 
thereinafter  declared  concerning  the  other  moiety 
of  his  residuary  estate ;  and  he  proceeded  to  declare 
precisely  similar  trusts  of  the  other  moiety,  substi- 
tuting the  name  of  his  daughter  E  for  that  of  M. 
Both  M  and  E  exercised  their  powers  of  appoint- 
ment, and  died  without  issue: — Held,  that  each 
appointment  effectually  disposed  of  one  moiety  of 
the  testator's  residuary  estate.  A  tkiiaon  v.  JoneSf 
28  Law  J.  Rep.  (n.s.)  Chanc.  753 ;  Johna  246. 

A  testator  gave  a  legacy  to  each  of  his  brothers  and 
Bisters  (naming  them),  or  to  their  "  legal  represen- 
tives,**  to  be  paid  to  them  two  years  after  his  death, 
and  legacies  to  his  nephews,  the  whole  amounting 
together  to  6,100^  He  then  gave  the  residue  of 
his  property  to  bia  widow  absolutely,  except  4,100^., 
which  she  was  only  to  take  for  life,  and  after  her 
death  it  was  to  be  divided  among  his  relations  before 
mentioned,  '*  in  proportion  to  the  legacies  left  above. 


which  will  just  make  their  legacy  double  the  first 
bequest."  One  of  the  sisters  of  the  testator  and 
two  of  his  nephews  died  after  the  date  of  the  will, 
but  in  his  lifetime,  and  after  his  death  the  widow 
died.  One  of  the  Vice  Chancellors  decided  that  there 
was  not  sufficient  evidence  before  the  Court  to  justify 
it  in  departing  from  the  words  of  the  will  respecting 
the  apparent  miscalculation  of  the  amount  excepted 
out  of  the  residue;  and  with  regard  to  the  postponed 
legacies,  that  notwithstanding  the  words  **  or  to  their 
legal  representatives,"  the  shares  of  the  pre-deceased 
legatees  in  the  amounts  postponed  to  the  widow's 
life  interest  lapsed,  and  that  as  the  4,100t  was  not 
given  as  part  of  the  residue,  but  as  an  exception  out 
of  the  residue,  those  shares  which  lapsed  fell  into  the 
residue,  and  did  not  go  to  the  testatorls  next-of-kin; 
and  on  appeal  the  same  was  affirmed.  Thom^pwn  v. 
WhUdock,  28  Law  J.  Rep.  (n.s.)  Chanc.  793;  4  De 
Gex  &  J.  490. 

A  testator,  alter  making  a  provision  for  an  un- 
married daughter,  said — "Should  my  daughter  L 
marry,  I  give  to  her  and  to  the  person  who  may  be 
her  husbuid  a  similar  power  and  control  over  her 
marriage  portion  as  is  given  by  the  marriage  articlea 
of  my  daughter  El  And  I  do  also  direct,  that  if  my 
daughter  L  should  marry  and  die  teithout  wave,  the 
several  sums  given  to  her  after  my  decease  shall, 
after  her  decease  and  that  of  her  husband,  revert  to 
my  surmving  ckHdreny  or  in  case  of  their  death  to 
their  nearest  rdaMvee."  By  E's  marriage  settle- 
ment successive  powers  of  appointment  were  given 
to  her  and  her  husband,  and  in  default  to  the  chil- 
dren of  the  marriage  equally.  It  then  provided  that 
if  there  should  be  no  children  E  should  have  power 
to  appoint  to  any  such  person  as  she  pleased: — 
Held,  that  the  power  of  appointment  in  the  settle- 
ment in  the  event  of  there  being  no  children  was 
negatived  by  the  direction  in  the  will,  that  on  the 
death  of  his  daughter  L  without  issue  the  trust  fund 
should  "  revert  to  his  surviving  children,  or  in  case 
of  their  death  to  their  nearest  relatives.**  Crotaman 
V.  Bevan,  29  Law  J.  Rep.  (n.s.)  Chanc.  77;  27 
Beav.  602. 

A  testator,  a  native  of  Great  Britain  but  domiciled 
in  Russia,  possessed  of  real  and  personal  estate  in 
that  country,  and  also  of  a  large  sum  of  consols  in 
the  English  funds,  made  a  will  in  Russian  form, 
declaring  an  intention  to  dispose  of  all  his  property, 
both  moveable  and  immoveable;  he  then  directed 
his  real  estate  to  be  sold,  and  said,  **  The  money  pro- 
ceeds of  all  the  above,  as  also  the  whole  of  my  capital 
which  shall  remain  with  me  after  my  death  in  ready 
money  and  in  bank  billets  belonging  to  me,  shall  hie 
divided  into  ten  equal  parts,*' — which  he  then  dis- 
posed of.  The  testator  died  unmarried.  One  of  the 
Vice  Chancellors  decided  that  there  was  an  intes- 
tacy as  to  the  consols: — Held  (affirming  his  Honourli 
decision),  that  neither  under  the  clause  (within  in- 
verted commas)  nor  under  the  whole  instrument, 
did  the  consols  pass;  that  the  words  of  the  clause 
were  not  ambiguous;  that  the  words  used  did  not 
operate  as  a  defective  enumeration;  that  the  latter 
part  of  the  will  did  not  amount  to  a  gift  by  recital ; 
and  that  the  appeal  must  be  dismissed,  with  costs. 
Wylie  v.  Wylie,  Wylie  v.  Enokin,  29  Law  J.  Rep. 
(n.8.)  341 ;  1  De  Gex,  F.  &  J.  410. 

A  testator  gave  the  residue  of  his  real  and  per- 
sonal estate  to  trustees,  upon  trust  to  pay  the  inoom« 
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tD  A  L  Ibr  hatVfiB,  and  after  her  deoeate,  apon  truat, 
for  all  her  children  who  abould  he  liting  at  her  death, 
and  the  inue  of  micfa  of  them  as  should  be  then  dead, 
leaving  imie,  ai  tenants  in  common;  but  the  issue, 
if  more  than  one,  of  any  deceased  child  should  take 
as  a  class,  as  if  by  representation,  and  not  as  indi- 
Tiduals.  A  child  of  A  L  died  in  her  lifetime,  leaving 
only  a  son  and  a  daughter,  both  of  whom  rarvived 
the  testator,  but  the  daughter  died  in  the  lifetime  of 
A  L,  an  in^nt.  The  brother  assigned  all  his  interest 
to  the  trustees  of  his  marriage  settlement,  to  whom 
his  original  share  was  ]mid  over,  and  they  filed  a  bill 
against  the  executors  for  payment  of  the  sister's 
share.  The  fkther  of  the  son  and  daughter  was  also 
made  a  defendant  an  administrator  of  the  daughter, 
and  he  filed  a  demurrer  to  the  bill  for  want  of 
equity.  One  of  the  Vice  Chancellors  was  of  opinion 
that  the  interest  of  the  ** issue**  of  the  deceased 
child  of  A  L  was  not  contingent  on  their  surviving 
her,  and  that  the  administrator  of  the  daughter  was 
entitled,  and  he  allowed  the  demurrer,  whereupon 
the  plaintifi^appealed : — Held,  reversing  his  Honour*B 
decision,  that  the  demurrer  must  be  overruled ;  for 
although  the  daughter,  not  having  survived  A  L,  did 
not  take  a  vested  interest,  yet  that  the  words  **  who 
should  be  living,"  applied  as  well  to  the  **  issue  "  as 
to  the  children  of  A  L,  and  that  although  the  ^chil- 
dren "  and  the  "  issue,**  as  between  classes,  took  as 
tenants  in  common,  yet  the  ''issue"  inter  te  took 
as  joint-tenants.  Permy  v.  Clarhe,  29  Law  J.  Rep. 
(N.B.)  Chanc  370;  1  Ve  Gex,  F.  &  J.  425;  Johns. 
619. 

A  testator  gave  a  fUnd  to  trustees,  upon  trust,  in 
case  he  left  no  child,  to  pay  the  whole  income  to  his 
wife  during  her  lifo  or  widowhood ;  but  if  she  married 
again,  to  pay  one-half  of  the  income,  and  after  her 
death  the  whole  thereof,  to  A  and  B  for  their  joint 
lives  equally;  and  aft^  the  decease  of  either  of 
them,  A  and  B,  to  pay  the  same  wholly  to  the  sur- 
vivor during  his  life;  and  after  the  decease  of  every 
of  them,  his  said  wife  and  A  and  B,  the  testator 
directed  the  fund  to  be  held  in  trust  for  the  children 
of  A.  The  testator  left  no  child ;  the  widow  mar- 
ried again,  and  survived  both  A  and  B: — Held,  that 
the  moiety  of  the  income  between  the  death  of  the 
Burvivor  of  A  and  B  and  the  death  of  the  widow, 

reed  to  the  child  of  A.  Brown  v.  JcurviSf  29  Law 
Rep.  (n.8.)  Chanc.  595;  2  Gex,  F.  &  J.  168. 
A  testator,  by  his  will,  dated  in  1850,  gave  all  his 
nroperty,  real  and  personal,  whether  land  at  H  in 
Wew  South  Wales,  or  in  the  island  of  Ceylon,  or 
ftinds  in  the  hands  of  A  &  Co.  of  Calcutta,  or  of  G 
in  England  or  elsewhere,  to  the  members  of  the  firm 
of  A  ft  Co.,  in  trust  for  the  benefit,  in  equal  portions, 
to  the  extent  of  the  annual  income  of  his  property, 
of  his  brothers  E  and  C,  or  the  heirs  of  their  bodies 
lawfully  begotten ;  and  the  meaning  of  his  will  was, 
that  if  either  brother  should  die  leaving  lawfully^ 
begotten  hein  of  his  body,  then  should  the  share  or 
portion  of  such  brother  descend  to  such  lawfully* 
begotten  heirs ;  but  if  one  brother  should  die  without 
lawftil  issue,  then  should  the  whole  annual  income 
be  paid  to  the  surviving  brother,  or,  in  case  of  his 
death  also,  to  his  lawfully-begotten  heirs;  but  in  case 
both  brothers  should  demise  without  issue  lawfully 
begotten,  then  should  the  whole  property  be  divided 
among  his  nearest  of  kin.  The  testator  then  ap- 
jnnnted  executors,  with  power   to  appoint  other 


execators;  also  with  foil  power  to  get  in  all  monisi^ 
and  to  sell,  dispose  of,  and  convert  into  money  all 
his  real  and  personal  estate,  either  by  public  auction 
or  private  contract,  as  to  his  executors  should  seem 
meet  One  of  the  Vice  Chancellois  held,  that  the 
testatorii  personalty  was  subject  to  an  executory  gift 
over,  on  the  death  of  his  two  brothers  without  leav- 
ing issue  living  at  their  death;  he  also  declared  that 
the  real  estates  should  be  sold,  and  the  proceeds^ 
with  the  personalty,  should  form  a  common  fund. 
On  appeal,  it  was  held,  that  the  decisbn  as  to  the 
personalty  was  correct,  but  that  there  waa  no  con- 
version of  the  realty,  and  that  the  brothers  took  an* 
estate  tail  as  tenants  in  common,  with  eross-remstin- 
ders  between  them,  of  such  lands  as  were  subject  to 
English  law;  and  an  inquiry  was  directed  as  to  the 
efitBct  to  be  given  to  the  will  regarding  the  lands  in 
Ceylon  by  Uie  law  prevailing  there.  Cfreenwaf  v. 
Ofienway,  29  Law  J.  Rep.  (k.8.)  Chana  601;  2  De 
Gex,  F.  &.T.  128;  1  GHT.  131. 

A  testator  devised  estates  to  trustees,  on  trust  to 
pay  certain  annuities,  and  then  the  residue  to  his 
son  for  life;  and  after  the  decease  of  his  son  he  gave 
the  estates  to  the  children  of  his  son;  he  then  added 
a  proviso,  **that  the  devises  to  my  said  son  are 
upon  this  exprt^BS  condition,  that  he  shall  continue 
to  profess  the  Protestant  religion  according  to  the 
rites  of  the  Church  of  England,  during  his  lifo,  and 
that  he  shall  not  reside  abroad  more  than  three 
calendar  months  in  one  year."  As  to  the  son's 
children,  there  was  this  proviso: — **  That  the  devises 
hereinbefore  contained  to  the  children  of  my  son  are 
made  upon  this  express  condition,  that  the  children 
be  educated  in  England,  and  in  the  Protestant  reli- 
gion according  to  the  rites  of  the  Church  of  England; 
and  in  case  any  one  or  more  of  such  children  shall 
be  educated  abroad,  or  not  in  the  Protestant  religion 
according  to  the  rites  of  the  Church  of  England,  Uiea 
I  do  hereby  revoke  all  and  every  devise  to  such  child 
or  children  so  educated  as  aforesaid**;  and  then  fol- 
lowed a  gift  over.  Tn  1802  the  son,  who  waa  married 
to  a  Roman  Catholic  French  lady,  went  to  France, 
taking  with  him  four  of  his  six  children.  He  took  a 
house  in  Paris.  In  May  1808  the  decree  of  Napo- 
leon was  issued,  by  which  he  was  detained  a  prisoner 
in  France;  but  that  decree  allowed  females  and  all 
male  children  under  eighteen  to  return  to  England. 
The  wife  and  all  the  children  remained  till  the  Peace 
of  1814,  when  all  returned  to  England.  All  the 
children  were  brought  up  as  Protestants,  though 
those  who  were  in  France  were  partly  taught  at 
Roman  Catholic  schools;  but  these  schools  were 
attended  by  a  Protestant  master,  and  the  children 
were  not  compelled  to  attend  the  Roman  Catholic 
services: — Held,  that  the  children  took  vested  in* 
terests  under  the  will;  that  the  provisoes  were  condi- 
tions subsequent ;  that  they  must  be  strictly  construed  ( 
and,  being  so  cimstrued,  it  could  not  be  said  that  the 
children  had  been  educated  abroad,  or  not  educated 
in  the  Protestant  religion  according  to  the  rites  of 
the  Church  of  England ;  and,  consequently,  that  no 
forfeiture  of  the  vested  estates  had  accrued.  Cla^ 
vering  v.  ElUtoUy  29  Law  J.  Rep.  (n.s.)  Chanc.  761) 
7  H.L  Cas.  707:  affirming  25  Law  J.  Rep.  (h.s.) 
Chanc  274;  26  Ibid.  885;  8  Drew.  451. 

A  testator  gave  certain  property  to  his  wife  abso- 
lutely. He  then  gave  the  residue  of  his  personal 
property  to  trustees,  to  pay  the  income  to  his  daugh* 
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tor  Ann  for  life,  and  after  her  death  the  capital  to  be 
divided  equally  between  hig  next-of-kin,  but  exclu- 
sive of  his  nephew  Leonard  and  his  two  nieces,  Mtuj 
and  Emma  (to  whom  he  had  previously  given  lega- 
cies) : — Held,  that  the  widow  was  not  entitled  to  a 
share  of  the  residue  as  one  of  the  next-of-kin  of  the 
testator,  but  that  his  daughter  Ann  was  entitled  as 
next-of-kin.  Lee  v.  Lee,  29  Law  J.  Rep.  (sa) 
Chanc.  788;  1  Dr.  &  Sm.  85. 

The  will  of  J  A  contained  the  following  passage: 
"I  forgive  to  my  said  nephew  Jacob  Appleyard, 
the  debt  of  2,000^.  which  I  advanced  to  him  on 
loan^*;  the  testator  had,  on  occasion  of  his  nephew 
going  into  partnership,  advanced  to  him  2,000/:  for 
his  own  use,  and  had  also  at  the  same  time  lent  to 
the  partnership  different  sumfi,  the  nephew's  propor- 
tion of  which  would  have  amounted  to  about  2,000^ : 
—Held,  that  whether  the  2,0002.  was  to  be  treated 
as  having  been  a  gift  to  the  nephew  or  not,  the  testator 
intended  in  the  above  passage  to  refer  to  it,  and  not 
to  the  proportion  of  the  partnership  debt  due  fh>m 
the  nephew.  Smith  v.  Armtirong.  6  De  Gex,  M.  & 
G.  150. 

On  an  inquiry  directed  at  the  hearing  the  chief 
clerk  certified  that  the  advance  of  the  2,0002.  was  a 
gift  and  not  a  loan: — Held,  that  whatever  effect  thia 
certificate  might  have  on  the  hearing,  on  further  con- 
sideration, it  could  not  be  disputed  by  a  party  who 
had  neither  taken  out  a  summons  nor  moved  to  have 
it  varied.     Ibid. 

A  testator,  by  his  will,  gave  certain  portions  of  his 
property  to  one  of  his  daughters  and  her  children, 
and  the  residue,  which  was  the  greater  portion,  to 
another  daughter  and  her  children.  By  a  codicil, 
he  said,  "  I  cancel  that  part  of  my  will  settling  on  my 
daughters  and  their  children  my  property,  and  my 
sons-in-law  H  and  A  may  dispose  of  the  property  I 
leave  for  the  good  of  theur  families: — Held,  that 
the  sons-in-law  took  absolute  interests  in  the  portions 
given  by  the  will  to  their  respective  wives.  Alexander 
V.  Alexander,  6  De  Gex,  M.  &  G.  59S. 

A  testetor  having  in  the  commencement  of  his  will 
appointed  his  daughter  to  act  in  concert  with  hi^  son 
to  be  guardian  and  executrix,  added,  "I  also  appoint 
and  desire  in  this  my  last  will  and  testament  that 
my  son  to  be  my  executor  and  residuary  legatee  do 
jointly  with  my  daughter,  my  executrix,  who  is  to 
act  independent  of  her  husband,  and  be  guardian  to 
the  children  ^\ — Held,  that  the  son  alone  was  en- 
titled to  the  residue.  LangUy  v.  Thomoij  6  De 
Gex,  M.  &  G.  645. 

A  testator  having  three  sons  and  three  daughters 
gave,  by  his  will,  his  residuary  estate  in  trust  to  be 
divided  into  six  shares  (**  being  as  many  shares  as" 
he  had  children),  one  share  to  be  for  the  benefit  of 
each  child  in  manner  following,  viz.,  the  shares  of 
sons  to  be  paid  to  them  as  soon  as  convenient  after 
testator's  death,  and  the  shares  of  daughters  to  be 
vested  in  trustees  for  their  respective  benefit  as  there- 
inafter mentioned.  Provided  that  if  any  son  died 
without  having  issue  living  at  his  death,  the  share 
intended  for  such  son,  and  any  share  accruing  under 
that  proviso,  should  accrue  to  the  survivors  of  the 
testator's  children,  their  executors  or  administraton. 
And  he  directed  his  daughters'  shares  to  be  invested 
upon  trusts  therein  mentioned  for  them  and  their 
children.  By  a  codicil,  reciting  that  he  desired  to 
fettle  more  distinctly  the  share  of  one  of  the  daugh- 


ters, he  revoked  the  will  as  to  her  share,  and  gave  it 
in  trust  for  her  for  life,  and  after  her  death  for  such 
of  her  children  as  should  attain  twenty-one,  or  being 
daughters,  marry ;  and  in  case  she  should  have  no 
child  living  at  her  decease  who  should  attain  a  vested 
interest,  in  trust  for  the  testator's  children  who  should 
be  living  at  her  decease,  and  the  representatives  of 
such  as  should  be  dead.  One  of  the  testator's  sons 
died  in  his  lifetime  a  bachelor,  and  the  above-men* 
tioned  daughter  died  after  the  testator*s  death  a 
spinster : — Held,  first,  that  the  surviving  sons^shareSf 
both  original  and  accruing,  vested  absolutely  on  the 
testator'k  death,  the  clause  of  substitution  as  to  sona' 
shares  operating  only  in  case  of  death  in  the  lifetime 
of  the  testator ;  secondly,  that  the  daughters'  accruing 
shares  vested  in  them  absolutely.  Ware  v.  WaUon^ 
7DeGex,  M.&G.  248. 

A  testator  by  his  will,  gave  the  dividends  of 
specific  sums  of  stock  of  different  amounto  to  his  sons 
and  daughters  by  name  respectively,  for  their  respec- 
tive lives,  and  on  the  death  of  any  son  or  daughter  he 
gave  the  capital  sum  of  which  he  had  given  the  divi- 
dends to  such  son  or  daughter,  to  his  or  her  children 
at  twenty-one,  and  if  no  such  child  attained  twenty- 
one,  the  said  capital  sum  was  to  fall  into  the  residue, 
the  interest  of  which  he  bequeathed  to  his  widow  for 
life,  and  after  her  death  to  the  sons  and  daughters, 
**  during  their  several  and  respective  lives  to  be  divided 
between  tbem,'^  in  proportion  to  the  specific  sums  of 
stock  of  which  the  dividends  were  bequeathed  to 
them  respectively.  After  ^the  decease"  of  the 
testator's  ^  said  children,**  the  capital  of  the  residue 
was  to  be  divided  amongst  the  children's  children 
at  twenty-one,  and  if  any  grandchild  died  under 
twenty-one,  ito  share  was  to  be  divided  among  the 
survivors  at  twenty-one  or  their  issue,  and  after  the 
death  of  the  widow  and  all  the  testator's  "  children 
and  grandchildren  without  issue  as  aforesaid,**  over. 
By  codicils^  the  testator  revoked  the  bequetto  to  two 
of  his  sons  and  a  daughter,  and  gave  them  for  their 
lives  the  dividends  of  smaller  specific  sums  of  stock 
than  those  so  given  by  the  will : — Held,  first,  that 
under  the  will  the  income  of  the  residue  wna  divisible 
among  the  children  and  the  survivor  and  survivors 
of  them,  till  the  death  of  the  last  survivor;  secondly, 
that  the  oodicils  only  revoked  the  gifts  of  the  divi- 
dends; thirdly,  that  the  dividends,  the  gifte  of  which 
were  revoked,  were  not  undisposed  of,  but  passed  by 
the  residuary  bequest  as  income  to  those  tenanta  for 
life  of  it  whose  intereeto  were  not  revoked.  AU^, 
Gregory,  8  De  Gex,  M.  &  G.  221. 

An  hotel-keeper,  by  his  will,  bequeathed  hisproperty 
to  trustees,  upon  trust  to  permit  his  widow  to  carry 
on  the  business  so  long  as  it  could  be  carried  on  wiUi 
advantage  to  his  estate,  and  to  permit  her  to  receive 
the  profita  so  that  she  might  maintain  herself  and  her 
&mily  and  educate  the  testator's  children.  He  also 
directed  that  if  the  profita  were  insuflficient  for  this 
purpose,  the  deficiency  should  be  supplied  out  of 
the  income  of  the  general  estate,  which,  subject  to 
this  direction,  was  to  be  accumulated  and  with  the 
principal  to  be  divided  among  the  testator^  children 
on  their  attaining  twenty-one.  There  was  a  proviso 
that,  if  from  any  cause  it  should  be  advisable  to  dis- 
continue the  business  (which  the  trustees  were  to 
have  power  to  do),  the  stock  in  trade  should  be  sold 
and  the  proceeds  form  part  of  the  general  estate,  and 
that  the  income  q£  the  whole  or  so  much  of  the 
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income  aa  should  be  required,  should  be  applied  in 
the  maintenance  of  the  testator^s  wife  and  &mily 
and  the  education  of  the  children : — Held,  that,  on 
the  widow  by  misconduct  becoming  unfit  to  maintain 
and  educate  the  children,  she  was  not  entitled  to  the 
surplus  profits  after  setting  apart  sufficient  for  their 
maintenance  and  education,  but  could  only  claim 
maintenance  for  henelf.  Cattle  y,  CcuUe,  1  De  Grez 
&  J.  352. 

A  testator  gave  an  estate  to  his  daughter  E  for 
life,  and  aAer  her  death  to  his  executors,  in  trust  to 
sell  and  to  divide  the  proceeds  equally  between  her 
children,  their  shares  to  be  vested  in  them  attwenty- 
one,  with  clauses  of  survivorship  and  accruer,  and  a 
direction  for  mHintenance  out  of  the  **  interest  and 
proceeds*^  of  their  shares  after  E's  decease  till  their 
shares  vested.  He  mnde  similar  dispositions  of 
other  estates  in  favour  of  his  children.  A,  J  and  W 
respectively,  and  their  respective  children.  He  then 
gave  the  residue  of  his  property  to  E  and  A,  and  if 
any  of  the  four  children  should  die  under  twenty-one, 
he  gave  the  part  or  parts  intended  for  them  respec- 
tively to  the  survivors  or  survivor  of  them  for  life^ 
and  after  the  decease  of  such  survivors  or  survivor, 
he  gave  such  part  or  parts  to  his  executors,  in  trust 
to  sell  and  to  pay  the  proceeds  to  their,  his  or  her 
child  or  children.  E  and  W  attained  twenty-one, 
and  died  without  having  had  any  child: — Held,  that 
the  trusts  for  sale  of  estates  devised  to  E  and  W 
respectively  for  life  were  absolute,  and  did  not  depend 
on  E  and  W  having  children,  and  that  the  interests 
which  E  and  A  took  in  those  estates  under  the  resi- 
duary gift  were  personal  estate.  WcUl  v.  CoUheadf 
2  De  Gex  &  J.  683 :  and  see  i2e  C(Mead*$  WiU, 
Ibid.  690. 

A  testator  gave  realty  and  personalty  to  his  son 
when  he  should  have  attained  twenty-one,  subject  to 
an  annuity  to  the  testator's  widow,  and  then  pro- 
ceeded thus : — **  Should  the  hand  of  death  fall  on  my 
widow  and  son,  and  my  having  no  children  or  my  son 
any  issue,  my  will  is  that  should  he  leave  a  widow, 
she  shall  receive  the  annual  sum  of  50/.  during  her 
widowhood  out  of  my  real  estates,  the  residue  then 
to  be  equally  divided,  after  pa>ing  such  legacies  aa 
I  may  hereafter  name,  the  division  of  property  to  be 
between  my  late  brother's  surviving  children,  and  my 
sister  J  W^  children,  my  sister  R  S's  children,  and 
my  nieces  G  B  and  S  S,  they  paying  all  my  son's  just 
debts,  funeral  expenses  and  demands,  or  my  wife's, 
should  she  be  the  longest  liver**: — Held,  that  the 
executory  gift  was  not  too  uncertain  to  cut  down  the 
absolute  gift  to  the  son,  but  that  on  his  death  without 
having  had  any  issue,  such  of  the  children  of  the  tes- 
tator's specified  brothers  and  sisters  as  were  living  at 
the  testator^s  death,  together  with  his  specified  nieces, 
were  entitled.  Jtanc^eld  v.  Randfidd,  2  De  Gex 
&  J.  57;  4  Drew.  147. 

Semite — that  the  condition  as  to  payment  of  the 
son's  or  widow's  debts  would  be  inoperative.     Ibid. 

A  testator  bequeathed  his  residuary  estate  in  trust 
for  all  and  every  his  children  and  child  then  bom 
and  thereafter  to  be  born,  who  being  a  son  or  sons 
should  attain  the  age  of  twenty-one  years,  or  being 
a  daughter  or  daughters  should  attain  that  age  or 
marry  under  that  age,  in  equal  shares  as  tenants  in 
common;  and  if  there  should  be  but  one  such  child 
then  the  whole  in  trust  for  that  one  child.  And  the 
testator  declared  that  the  share  to  which  each  of  his 


daughters  on  her  attaining  the  age  of  twentj-ene 
years,  or,  marrying  under  that  age,  should  become 
entitled  under  the  trusts  aforesaid,  should  be  held  by 
the  trustees  in  trust  for  such  daughter  for  her  life, 
and  afterwards  for  her  children : — Held,  (affirming 
the  judgment  of  Vice  Chancellor  Wood),  that  the 
children  of  a  daughter  who  died  in  the  Itfetime  of 
the  testator  did  not  take  any  interest.  Stewart  f. 
Jonet,  3  De  Gex  &  J.  532. 

An  absolute  giil  in  clear  language  in  a  will  ja  not 
taken  away  unless  by  language  equally  clear.  Where, 
therefore,  a  testator  having  made  a  provision  in  hia 
will  for  his  eldest  grandson,  by  a  bequest  of  leasehold 
property,  directed  that  his  residuary  real  and  per- 
sonal estate  should  be  equally  divided  between  his  four 
other  grandchildren  in  common,  and  declared  that 
the  share  of  each  should  remain  vested  in  the  trustees 
of  the  will  upon  trust  to  permit  him  and  her  to 
receive  the  income  for  life,  and  after  the  decease  of 
each  his  or  her  share  to  be  in  trust  for  his  or  btt 
children,  provided  that  if  the  share  of  any  one  or 
more  of  the  four  grandchildren  should  not  vest  in 
any  children  or  child  of  his  or  her  body,  or  in  case 
the  term  in  the  leasehold  given  to  the  eldest  grand- 
son should  expire  in  his  lifetime,  then  and  in  either 
of  such  cases  the  oldest  grandson  should  be  let 
into  and  take  an  equal  share  in  the  residuary  estate 
intended  for  the  other  four  grandchildren  and  their 
issue  equally  with  such  other  children  or  their  re- 
spective issue : — Held,  that  on  the  death  of  one  of 
the  four  grandchildren  without  issue  the  residue 
remained  divided  into  four,  and  was  not  redis&ibut- 
able  into  five  parts.  Kitfer  v.  (Mfiddy  4  De  Gex 
&  J.  30. 

A  testator,  by  his  will,  gave  a  moiety  of  bis  resi- 
duary estate  as  well  real  as  personal,  upon  trust  to 
pay  the  income  equally  amongst  all  his  children  who 
should  be  living  when  his  youngest  child  attained 
twenty-one  years,  for  their  respective  lives,  and  after 
the  death  of  any  of  them  upon  trust  as  to  an  equal 
portion  of  the  moiety  proportionate  to  the  number  of 
his  children  then  living  for  tlie  use  of  the  issue  of 
such  child  or  children  so  dying  absolutely  for  ever : 
— Held,  first,  that  the  word  "issue"  included  only 
children  of  the  testator's  children,  to  the  exclusion  ii 
their  more  remote  descendants;  and,  secondly,  that 
pursuant  to  the  interest  of  the  gift  and  by  analogy  to 
dispositions  operating  under  the  Statute  of  Uses  or 
of  dispositions  operating  under  wills,  as  distinguiabed 
from  conveyances  operating  at  common  law,  the  chil- 
dren of  a  child  who  died  after  the  youngest  child  of 
the  testator  attained  twenty -one  took  aa  joint  tenants 
the  proportionate  share  of  the  deceased  child,  al- 
though their  respective  interests  in  the  proportionate 
part  vested  in  them  at  diflTerent  times  as  they  respec- 
tively came  into  esse.  McGregor  v.  M*Oreffor,  1 
De  Gex,  F.  &  J.  68. 

A  testator  gave  all  his  real  and  personal  property 
to  his  wife  folr  life,  and  he  gave  a  sum  of  stock  to  his 
five  cousins  by  name,  or  the  survivors  of  them,  to  be 
equally  divided  between  them,  and  to  be  paid  as  soon 
as  possible  after  the  death  of  his  wife  :^-HeId,  that 
following  the  rule  in  Crippe  v.  Wolcott  (4  Madd.  11), 
the  survivorship  must  be  referred  to  the  death  of  the 
testator's  wife,  so  that  one  of  the  cousins  who  sur- 
vived the  testator  and  died  in  the  lifetime  of  his 
widow,  took  nothing.  Heam  v.  Baker,  2  Kaj  &  J. 
383. 
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Held,  eIbo,  that  ''nirTivon**  must  be  constraed 
to  include  a  sole  surTiror,  so  that  where  oqIjt  one  of 
the  legatees  survived  the  widow,  sach  survivor  took 
all  the  stock.    Ibid. 

A  bequest  of  residue  '*  to  all  the  children  of  my 
brother  R  and  mj  sister  M,  to  be  equally  divided 
between  them,  share  and  share  alike."  R  and  M 
having  equal  legacies  in  a  former  part  of  the  will, 
and  there  being  nothing  in  the  context  from  which  an 
intention  could  be  inferred  diat  M  was  personally  to 
take  an  equal  share  in  the  residue  with  the  children 
of  R,  this  construction  was  rejected  and  the  gift  was 
held  to  pass  the  residue  to  the  children  of  R  and  the 
children  of  M  in  equal  shares.  Mason  v.  Baher,  2 
Kay  &  J.  567. 

Power  by  sale  or  mortgage  to  raise  money  for 
maintenance  implied  from  an  unfinished  clause  in  a 
will,  purporting  to  provide  for  the  event  of  a  defi- 
ciency of  funds  for  that  purpose.  Wheeler  v.  jffoweU, 
3  Kay  &  J.  198. 

The  Court  may  supply  words  in  a  will,  when  the 
context  shews  by  necessary  implication  what  are  the 
words  omitted  ;  and  unlera  they  are  supplied  there 
would  be  an  intestacy.  Hope  v.  Potter^  8  Kay  &  J. 
206. 

So  where  there  is  a  gift  by  will,  and  then  a  gift 
over  not  commensurate  with  the  original  gift,  the 
Court  will  curtail  the  general  words  of  the  gift  over 
by  supplying  words  of  reference;  as  where  the  first 
gift  is  to  All  children,  and  the  gift  over  is  in  default 
of  issue  of  A,  the  Court  will  read  the  gift  over  as 
though  it  were  in  default  of  **  such"  issue.    Ibid. 

But  where  there  was  a  devise  of  a  particular  pro- 
party  to  the  testator's  daughter  A,  her  heirs  and 
assigns,  if  she  should  die  under  the  age  of  twenty-five 
years,  **  without  having  left  any  child  or  children," 
over,  and  subsequently  a  devise  of  other  real  estate 
to  trustees  in  fee,  in  trust  for  A  for  her  separate  use, 
and  after  her  death  in  trust  to  convey  the  same 
"unto  and  equally  amongst  such  children  of  A  as 
tenants  in  common,  the  rents  and  profits  in  the 
mean  time  to  be  applied  for  their  maintenance,  and 
in  case  A  should  die  without  leaving  any  child  or 
children,  or  leaving  such  child  or  children  should  die 
under  twenty- one,"  over: — Held,  that  the  Court 
conld  not,  after  **such  children  of  A,*'  supply  the 
words  "as  should  attain  twenty-one,**  but  was  at 
liberty ,  as  against  the  testator^  heir,  to  construe  the 
word  "  such  **  as  relating  to  all  the  children  of  A, 
as  they  had  been  mentioned  in  the  previous  limitar 
tion.     Ibid. 

Where  there  is  an  absolute  devise  or  bequest  of 
real  or  personal  property,  followed  by  a  gift  over  in 
the  event  of  the  donee  dying  intestate,  the  gift  over 
is  repugnant  and  void.  Barton  v.  Bairion^  8  Kay  & 
J.  612. 

IMrection  in  a  will,  that  **  all  and  every  such  sums 
of  money  which  I  have  already  advanced  or  may 
hereafter  advance  to  my  children  as  will  appear  in  a 
statement  in  my  handwriting,**  should  be  brought 
into  hotchpot: — Held,  that  a  subsequent  unattested 
statement  in  testator's  handwriting  was  admissible  in 
evidence  of  advances,  the  Court  construing  "  which** 
as  meaning  **  as,"  and  the  clause  **  as  will  appear,** 
&c.,  as  mere  words  of  reference,  forming  no  part  of 
the  identification  of  the  subject.  WhaUley  v.  Spocner^ 
3  Kay  &  J.  542. 

But  such  unattested  document  cannot  be  looked 
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upon  as  proving  that  an  advance  was  made  which 
was  not  actually  made  nor  conversely,  and  direction 
therein,  that  shares  so  advanced  and  which  had  be- 
come depreciated  in  value  should  be  estimated  at 
their  selling  price  at  the  time  when  the  estate  should 
be  divided,  is  inadmissible.     Ibid. 

"Sums  of  money"  in  a  will  held  to  comprise  per- 
sonal estate  generally.     Ibid. 

Testator,  by  his  will,  declared  it  should  be  in  trus- 
tees' discretion  to  advance  all  or  any  part  of  the 
principal  of  a  fund  to  his  son,  or  to  his  children  if  he 
should  be  dead,  in  or  towards  his  or  their  mainte- 
nance or  advancement  in  the  world,  it  being  his  wish 
that  his  son  (if  living)  should  have  the  whole  benefit 
of  such  monies  if  he  should  conduct  himself  steadily 
and  to  the  satisfaction  of  his  trustees,  with  gifts  over 
in  the  event  of  the  whole  of  such  monies  not  having 
been  advanced  by  the  trustees.  The  son  having 
assigned  his  interest  under  the  will,  the  trustees  after 
the  widow's  death  paid  the  fund  into  court  under  the 
Trustees*  Relief  Act,  but  did  not  suggest  that  the  son 
had  conducted  himself  otherwise  Uian  steadily  and 
to  their  satisfaction: — Held,  first,  upon  the  con- 
struction of  the  will,  that  this  was  in  effect  a  trust  for 
the  son,  with  a  power  for  the  trustees  to  deprive  him 
of  the  fund  if  he  should  not  conduct  himself  steadily 
and  to  their  satisfaction.  Secondly,  that  the  trustees 
having  declined  to  exercise  that  power,  it  was  not 
competent  to  this  Court  to  exercise  it,  and  the  fund 
was  ordered  to  be  transferred  to  the  assignee.  In  re 
Coe'a  Trust,  4  Kay  &  J.  199. 

Bequest  to  executors  of  a  sum  of  money  **  to  be 
chargeable  and  paid  as  thereinafter  mentioned,^ 
upon  trust  for  testator's  wife  for  life,  remainder  for 
his  children;  then  a  gift  of  certain  freehold  and 
leasehold  property  to  his  nephew,  **  subject  to  the 
payment"  of  the  said  sum  and  to  testator*s  debts, 
with  a  residuary  devise  and  bequest  to  the  wife  abso- 
lutely:— Held,  as  between  testator's  widow  and  his 
nephew,  that  the  same  was  a  charge  on  the  gift  to 
the  nephew,  and  not  an  exception  out  of  that  gift, 
and  testator  never  having  had  any  child,  the  sum 
subject  to  the  widowls  life  interest  belonged  to  the 
nephew,  the  principle  being  that  where  there  is  a 
gift  by  will  of  any  property,  whether  real  or  per- 
sonal, subject  to  a  particular  charge,  if  any  of  the 
purposes  of  the  charge  fiul  before  all  are  saUsfied, 
the  donee  takes  the  property  relieved  from  the 
residue  of  the  burthen  which,  in  the  events  that 
have  happened,  the  testator  no  longer  intended  him 
to  bear.     Tucker  v.  Kayesa,  4  Kay  &  J.  889. 

Test  in  all  such  cases:  Is  the  thing  in  question 
excepted  out  of  the  devised  property?  or  in  other 
words,  did  testator  mean  to  give  that  property,  minue 
the  thing  in  question,  or  is  it  a  charge  on  that  pro- 
perty? If  the  former,  then,  the  purpose  failing,  it 
goes  to  the  residuary  devisee;  if  the  latter,  to  the 
devisee  of  the  property  charged.    Ibid. 

Whether  a  sum  of  money  to  be  paid  out  of  an 
estate  has  ever  been  held  to  be  an  exception — ^puure. 
Ibid. 

Testator  bequeathed  a  mixed  residue  upon  trust 
as  to  one  moiety  for  his  daughter  Mary  for  life,  with 
remainder  for  her  children ;  and  as  to  the  other 
moiety  for  his  daughter  Sarah  for  life,  with  remainder 
for  her  children,  with  cross-remainders,  and  pro- 
ceeded thus:  **And  in  case  both  my  said  daughters 
ahoiild  die  without  issue,  or  leaving  such  all  should 
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die  mid«r  twantj-one  witboat  leaving  iMoei  then  I 
direct  my  tnuteee  to  pay  one  moiety  unto  the  penon 
or  penons  that  ahall  then  be  coniidered  at  my  next- 
of-kin  and  peraonal  representative  or  representative^ 
agreeable  to  the  order  of  the  Statutes  of  Distribu- 
tion, and  the  other  moiety  unto  the  person  or  per- 
sons that  shall  then  be  considered  the  next-of-kin 
and  personal  representative  or  representatives  of  my 
late  wife  Sarah,  agreeably  to  the  order  of  the  Sta- 
tutes of  Distribution.**    At  the  date  of  his  will  bis 

■ 

daughter  Sarah  was  the  only  child  and  sole  next-of- 
kin  of  his  late  wife  Sarah;  the  daughter  survived  the 
testator  and  died  without  issue: — Held,  that  the 
penons  entitled  to  the  second  moiety  were  those 
who  at  the  death  of  the  surviving  daughter  were 
the  next-of-kin  according  to  the  statute  of  testa- 
tor's deceased  wife;  and  having  regard  to  the  juxta- 
position of  the  bequests,  that  the  persons  entitled  to 
the  6rst  moiety  were  those  who  at  the  same  period 
were  the  next-of-kin  according  to  the  statute  of  the 
testator.     Wharton  v.  Barher,  4  Kay  &  J.  488. 

Review  of  the  authorities  as  to  the  time  when  the 
penons  taking  under  bequests  of  this  description  are 
to  be  ascertained.    Ibid. 

Where  in  a  will  "heir"  is  used  in  a  popular 
sense  as  a  word  of  description,  so  as  that  the  capa- 
city to  inherit  is  not  of  the  essence  of  the  descrip- 
tion, the  want  of  capacity  to  inherit  is  immaterial  if 
the  perK>n  meant  is  otherwise  ascertained.  JRittaon 
w.  Stordy,  3  Sm.  &  G.  230. 

A  clause  of  forfeiture  of  income  given  to  the  sepa- 
rate use  of  a  married  woman,  which  was  to  take 
effect  on  her  becoming  entitled  to  or  in  the  receipt 
of  a  permanent  income  of  1,000^.  a  year: — Held, 
not  brought  into  operation  by  the  accruing  to  her  of 
an  income  exceeding  that  amount  which,  by  the 
trusts  of  her  mairiage  settlement,  made  prior  to  the 
will,  passed  to  her  husband  for  life,  remainder  to 
the  wife  for  life,  remainder  to  the  children  of  the 
marriage.    Cwrzon  v.  Cwrwm,  1  Giff.  248. 

Where  a  testator  in  his  will  calls  the  son  of  hie 
own  illegitimate  son  his  grandson,  having  no  legitimate 
son,  after  giving  his  property  to  be  divided  between 
his  son  and  daughter's  children,  and  if  there  should 
be  no  grandchildren,  then  a  gift  to  his  nephew, — the 
Court  held,  that  a  legitimate  daughter  of  the  testa- 
torls  illsgitimate  son  was  within  the  description  of 
grandchildren.    AUeny.  Webtter,  2  Giif.  177. 

Question  of  construction  decided  on  demurrer. 
Ibid. 

The  83rd  section  of  the  Wills  Act.  7  WiU.  4.  & 
1  Vict.  c.  26,  does  not  apply  where  the  devise  or 
bequest  is  to  the  testator's  children  as  a  class.  Browne 
V.  ffammond^  Johns.  210. 

A  devise  or  bequest  over  in  terms  made  depen- 
dent on  the  marriage  of  the  donee  of  the  preceding 
estate,  will  be  extended  by  implication  so  ss  to  take 
effect  on  the  determination  of  that  estate  by  death. 
Ibid. 

Observations  on  Sh^fidd  v.  Lord  Orrery^  8  Atk. 
282,  and  PiU  v.  SaUer,  5  Sim.  411.     Ibid. 

A  testator  devised  and  bequeathed  all  his  real  and 
personal  estate  upon  trust  to  convert  and  invest,  and 
out  of  the  income  to  pay  various  annuities,  and  to 
apply  the  residue  which  should  be  more  than  suffi- 
cient to  provide  for  the  annuities,  and  also  such  sums 
as  should  become  available  by  the  determination  of 
the  nid  annuitiesi  in  such  manner  as  testator  should 


appoint,  and  fhiling  mch  aiipolntment,  "to  pay  the 
same  to  my  own  next-of-kin  for  the  time  being  equally 
among  them,  share  and  share  alike,  declaring  hereby 
that  my  said  trustees  shall  be  the  sole  judges  as  to 
whether  the  whole  and  what  parts  of  my  said  means^ 
estates  and  effects  is  and  shall  be  necessary  for  the 
purposes  aforesaid,  or  any  of  them** : — Held,  that  the 
next-of-kin  at  testator's  death  were  entitled  to  the 
residue,  including  both  the  original  surplus  and  the 
sums  set  free  by  the  dropping  c^  annuities,  if osf  v. 
Dunlop,  Johns.  490. 

Testator  gave  to  his  son  for  life,  and  if  his  son 
should  die  without  tearing  lawful  issue  living  at  bis 
death,  then  for  "all  and  every  his  brothen  and 
sisters,  and  the  issue  of  such  of  them  as  should  be 
then  dead,  such  issue  taking  only  the  share  their 
parents  would  have  been  entitled  to  if  living: — Held, 
first,  that  the  gift  to  the  issue  was  original;  and  the 
children  of  a  sister  deceased  before  the  date  of  the 
will  took.  Secondly,  that  a  brother  surriving  the 
testator  but  predeceasing  the  tenant  for  life^  took  a 
vested  interest,  and  his  representatives  were  enti- 
tled. Thirdly,  as  to  a  sister  who  survived  the  tes- 
tator, but  died  before  the  tenant  for  life,  learing  a 
child,  who  also  died  before  the  tenant  for  Ufe,  the 
representatives  of  that  child  were  entitled.  Etdia 
V.  Btekei,  8  Drew.  447. 

A  testator  gave  leasehold  estate  to  trustees,  on 
trust  for  his  son  Benjamin  to  take  the  rents  until 
the  son  of  Benjamin  should  attain  twenty-one; 
remainder  on  trust  to  support  contingent  remainders^ 
and  subject  thereto  on  trust  for  such  son  for  life ; 
remainder  for  the  heirs  male  of  such  son;  remainder 
to  the  second  and  other  sons  of  Benjamin  and  the 
heirs  male  of  their  bodies,  with  remainder  over  of  a 
like  nature  in  fiivour  of  other  children  of  the  testa- 
tor and  their  sons: — Held,  thnt  thb  would  have  been 
an  estate  tail  in  the  son  of  Benjamin,  and  being 
personalty  he  would  have  taken  an  absolute  estate. 
ZewU  V.  ffopkiw,  3  Drew.  668. 

A  will  contained  a  bequest  of  1,000A  on  trusts* 
and  of  5,000i.  on  trusts,  and  another  bequest  on 
trusts  in  which  no  sum  was  mentioned;  but  the 
language  was  continuous,  and  no  actual  blank  was 
left.  In  another  part  of  the  will  there  was  power 
to  invest  the  said  sum  of  6,000/.  and  the  said  two 
sums  of  1,000/.: — Held,  that  the  latter  clause  was 
evidence  that  the  testator  intended  a  bequest  of 
1,000/.  in  the  bequest  in  which  no  sum  was  named. 
Bdmundi  v.  Wwugh,  4  Drew.  275. 

A  trustee  devised  **  all  his  real  estates  whatsoever 
and  wheresoever** charged  with  a  legacy: — 11  eld, that 
the  trust  estates  did  not  pass.  Hope  v.  Lidddl, 
LiddeU  v.  Norton,  21  Beav.  183;  25  Law  J.  Rep. 
(v.8.)  Chanc.  90. 

Under  his  marriage  settlement,  A  B  had  power  to 
appoint  the  reveriion  in  fee  of  the  settled  estates^  and 
the  trostees  had  a  power  of  sale  with  his  consent. 
A  B,  by  his  will,  appointed  it  to  trustees  to  sell  and 
stand  possessed  of  the  produce  in  trust  for  a  dass; 
and  he  gave  all  his  real  and  personal  estate  "  not 
thereinb^ore  specifically  disposed  of**  to  his  widow. 
Subsequently  the  trustees,  with  A  B's  consent,  sold 
the  estate,  but  at  his  death  the  conveyance  had  not 
been  executed  by  one  of  the  trustees*  and  the  pur- 
chase-money had  not  been  received : — Held  (notwith- 
standing the  1  Vict  c  26.  ss.  19,  23),  that  the  gift 
to  the  dass  was  inoperative,  and  that  the  purchaw- 
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money  pasted,  under  the  residnary  gift,  to  the  widow. 
Qalt  T.  OdU,  21  Beav.  349. 

A  tettatrix,  by  her  will,  gare  to  A  B  and  O  dis- 
tinct legacies,  and  she  appointed  A  and  B  executors, 
and  gave  "to  her  executors  A  and  B**  her  residuary 
.  estate.  By  a  codicil,  she  appointed  C  executor  and 
trustee  of  her  will,  *'  as  if  his  name  had  been  inserted 
therein  as  a  trustee  and  executor,**  and  a  legacy  for 
his  trouble,  ^  in  addition  to  the  benefit  he  derived 
under  her  will**;  and  she  declared  that  her  trust 
estate  should  vest  in  A,  B  and  C,  and  confirmed  her 
will  in  all  other  respects.  C  claimed  one  third  of 
the  residue,  but  the  Court  held  that  it  was  divisible 
between  A  and  B.  BiUendon  v.  Grove,  21  Beav. 
518. 

In  a  will  the  word  ''or"  was  read  "and*  to 
ffire  effect  to  the  manifest  intention.  The  testator 
bequeathed  4,000/.  to  his  four  sons,  B,  C,  D  and  E, 
in  trust  for  A  for  life,  with  remainder  to  his  issue, 
and  in  default  to  the  four  sons,  '*or"  to  such  other  of 
his  sons  as  should  be  trustees  In  succession.  He 
provided  that  on  the  death  of  either  of  the  four 
sons,  his  next  surviving  son  should  become  a  trustee 
in  his  place.  A  survived  the  four  trustees  and  died 
without  issue,  leaving  two  of  the  substituted  trustees 
surviving: — Held,  that  they  were  not  exclusively  en- 
titled to  the  legacy,  but  that  it  was  divisible  equally 
between  them  and  the  representatives  of  the  de- 
ceased trustees.    Maude  v.  Mande,  22  Beav.  290. 

Gift  of  residue  in  trust  for  testator's  wife  during 
widowhood  and  on  her  death  or  marriage  to  pay  it 
amongst  his  five  children,  or  the  **  survivor  or  sur- 
vivors **  of  them,  at  such  ages  as  his  wife  should 
appoint,  or  in  default  at  twenty>one.  But  in  case 
of  the  death  ""of  any,  before  his  share  should  become 
**  payable,**  leaving  issue,  then  to  pay  his  share  to 
such  issue.  A  child  attained  twenty-one  and  died 
in  the  life  of  the  wife,  leaving  issue,  no  appointment 
having  been  made : — Held,  that  the  survivorship  had 
reference  to  the  cesser  of  the  wife's  estate,  and  that 
the  issue  and  not  the  representatives  of  the  child 
took  the  share.    Hind  v.  Selby,  22  Beav.  378. 

A  testator  gave  his  residue  to  his  wife,  and  on  her 
death  or  marriHge  to  his  children.  But  in  case  she 
should  die  or  marry  again  without  leaving  any 
child,  or  should  any  such  child  die  before  twenty- 
one,  he  directed  the  trustees  to  pay  it  to  "such 
person  or  persons  as  might  be  legally  entitled  to  the 
same  under  the  Statute  of  Distributions.**  There 
was  one  child  only,  who  was  bom  after  the  testator's 
death,  and  who  died  three  years  old.  The  widow 
married  again : — Held,  that  the  class  to  whom  the 
residue  was  given  over  was  to  be  ascertained  at 
the  testator"^  death  and  not  at  the  death  of  the  child, 
and  that  the  widow  was  not  excluded.  Starr  v. 
Newberry,  23  Beav.  486. 

After  certain  bequests  for  life,  the  general  residue 
was  bequeathed  to  the  surviving  children  of  A,  who 
was  living: — Held,  that  the  survivorship  had  refer- 
ence to  the  death  of  the  testator.  LiU  v.  LUl,  23 
Beav.  446. 

After  gifts  to  A,  B  and  G,  there  was  a  gift,  **  after 
their  decease,**  of  that  property,  together  with  the 
residue: — Held,  that  ^ after  their  decease*'  meant 
**  subject  to  the  interests  of  A,  B  and  C,**  and  that 
these  words  did  not  postpone  the  immediate  enjoy- 
ment of  the  general  residue.     Ibid. 

A  testator  empowered  his  trustees  to  purchase 


fireeholds  "to  the  amount  of  1,5001.  of  his  personal 
estate  for  the  use  of  A  during  life,  and  then  divided 
among  his  issue,  if  any**: — Held,  that  this  was  ex- 
ecutory, and  that  A  took  for  life,  with  remainder  to 
his  children  as  tenants  in  common  in  tail,  with  cross' 
remainders  between  them  in  tail,  with  an  ultimate 
reversion  in  fee  to  A.  JSadwen  v.  ffadtoen,  28 
Beav.  551. 

A  testator  after  the  death  of  his  daughter  gave 
real  and  personal  estate  to  her  **  legal  personal  repre- 
sentative or  representatives,"  to  hold  to  them,  their 
''heirs,*  executors,  &c.,  according  to  the  nature  of 
the  property.  She  left  a  husband,  who  took  out 
administration,  and  an  only  child: — Held,  that  the 
husband  took  both  the  real  and  personal  estate. 
DiaoH  V.  Diaxm,  24  Beav.  129. 

A  testator  made  a  voluntary  settlement  of  some 
real  estates.  He  afterwards,  by  his  will,  devised 
other  real  estates  to  nearly  the  same  uses: — Held, 
that  the  deed  could  not  be  referred  to  for  the  pur- 
pose of  construing  the  wiU.  JUmdaU  v.  Jkand, 
24  Beav.  193. 

The  testator  gave  his  residuary  real  and  penonal 
estate  to  his  widow  *'  to  and  fbr  her  own  sole  use 
and  benefit,  feeling  assured  and  having  every  confi- 
dence that  she  whl  hereafter  dispose  of  the  same 
feirly,  justly  and  equitably  amongst  my  two  daugh- 
ters and  their  children,**  and  he  appointed  her  sole 
executrix  and  residuary  legatee  ^— Held,  that  the 
widow  took  beneficially  for  life,  with  remainder  to 
the  two  daughters  and  their  children  as  she  should 
appoint;  but  the  Court  refhuned  fVom  declaring  how 
the  property  would  devolve  in  defeult  of  appoint- 
ment.    OuUy  v.  Oregoe,  24  Beav.  185. 

A  testator  devised  his  real  and  perM)nal  estate  in 
trust  for  his  wife  for  life,  and  after  her  decease  he 
devised  a  real  estate  to  his  brother  for  life,  with 
remainder  to  his  children.  He  proceeded  thus: 
and  as  to  the  residue  of  my  estate  and  effects  **  not 
hereinbefore  disposed  of,  or  whidi  may  remain  after 
satisfying  the  trusts  of  this  my  wili,"  I  give  the 
same  to  my  brother  (if  then  living),  his  heirs,  &c. 
**  But  in  case  my  brother  shall  then  be  dead,  then 
and  in  such  case**  I  give  the  residue  of  my  estate 
and  effects  to  his  children.  The  brother  died  in  the 
life  of  the  widow: — Held,  that  the  residue  vested  in 
him  at  the  testator's  death.  Birde  v.  Adcey  (No.  1), 
24  Beav.  615. 

Gift  of  a  diare  "in  addition"  held,  under  the  cir- 
cumstances, not  liable  to  same  contingency  as  the 
original  share.    King  v.  Tootel,  25  Beav.  28. 

A  testator  devised  an  estate  to  A  and  B  succes- 
sively for  life,  and  after  their  deaths  to  sell  and 
divide  the  produce  between  his  grandchildren  who 
should  be  living  at  the  decease  of  the  survivor  of  A 
and  B,  except  his  grandsons  Edward  and  John, 
neither  of  whom  was  to  receive  anything;  and  he 
directed  that  the  shares  which  would  be  otherwise 
payable  to  them  should  be  paid  to  his  grand-daughter 
Susannah,  ''in  addition  to  her  own  share."  Edward 
and  John  survived  the  tenants  for  life,  but  Susannah 
predeceased  them :  —  Held,  that  the  two  shares 
passed  to  the  representatives  of  Sumnnah.    Ibid. 

A  testator  "gave,  devised  and  bequeathed"  his 
household  goods,  &c.  "  and  everything  he  should  die 
possessed  of**  to  A  for  life,  and  after  her  death  he 
"  gave,  devised  and  bequeathed  the  whole  of  his 
effects  which  might  be  dien  remaining  unto  and  to 
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the  uae  of**  the  plaintiff: — Held,  that  the  real  estate 
paned.    PhOUpt  t.  JBeal,  25  Beav.  25. 

In  conttniing  a  will  plain  and  distinct  words  are 
onlj  to  be  controlled  by  words  equally  plain  and 
distinct.     Ooodwin  v.  FinlayaoHf  25  Beav.  65. 

A  testator  gate  and  devised  to  his  executors  his 
freehold  bouse,  and  all  his  other  property  he  might 
die  possessed  of,  "  in  trust  for  the  purposes  of  his 
will**: — Held,  that  he  had  not  created  a  mixed 
Amd.    JSUu  V.  Barirum  (No.  3),  25  Beav.  110. 

Trusts  for  sale  on  failure  of  a  series  of  prior  limit- 
ations :  —  Held,  on  the  context,  to  be  too  remote. 
Bate  V.  Pew,  25  Beav.  385. 

A  testator  bequeathed  his  residue  equally  to  his 
five  cousins  who  should  be  living  at  the  time  of  his 
decease,  and  to  the  **  issue"  of  such  of  them  as 
should  be  then  dead  leaving  issue,  share  and  share 
alike,  "such  issue,  respectively,  nevertheless,  taking 
between  them  a  parent's  ehare**: — Held,  that  the  word 
**  issue**  was  to  be  construed  **  children,**  and  that 
grandchildren  were  excluded.  Smith  v.  HonfaU, 
25  Beav.  628. 

By  his  will  the  testator  divided  his  property 
between  his  son  and  two  married  daughters,  and  he 
declared  that  the  debts  due  to  him  from  his  son  and 
his  two  sons-in-law  should  be  **  paid  or  accounted 
for  to  his  executors"  before  his  children  should 
receive  any  part  of  his  estate.  By  a  codicil,  he  cut 
down  his  son*s  interest  to  a  life  estate,  and  gave 
interests  in  his  share  to  his  wife  and  children : — Held, 
that  the  son  was  not  bound  to  pay  his  debts  for  the 
beneBt  of  his  wife  and  children,  but  only  to  bring 
the  amount  into  hotchpot  as  regarded  his  two  sisters. 
White  V.  IWner,  25  Beav.  505. 

A  testator  devised  real  and  personal  estate  to  A 
for  life,  with  a  direction  to  the  executors'  after  A% 
death,  to  divide  it  amongst  all  her  children  "and 
their  lawful  issue,  share  and  share  alike.**  There 
was  a  gift  over  of  the  leaseholds  to  other  persons  on 
a  total  fiulure  of  issue  of  the  children : — Held,  that 
the  children  took  estates  tail  in  the  realty  and  abso- 
lute interests  in  the  personalty,  and  that  cross- 
remainders  were  not  to  be  implied  in  regard  to  the 
leaseholds.    Beaver  v.  NoweU,  25  Beav.  551. 

The  word  ** issue"  restricted  to  ''children"  by- 
force  of  the  correlative  expression  **  parent."  The 
word  **and**  construed  "or**  in  order  to  give  effect 
to  the  obvious  meaning.  Maynard  v.  Wright,  26 
Beav.  285. 

Gift  to  "  my  grandchildren  and  their  issue  as  shall 
stand  in  respect  to  me  in  equal  degree  of  consan- 
guinity**:— Held,  not  void  for  uncertainty,  the  sen- 
tence being  read  in  the  alternative.     Ibid. 

A  testator  devised  a  freehold  in  trust  to  accumu- 
late the  rents  for  periods  of  not  less  than  ten  years 
successively  at  a  time,  at  the  expiration  of  which  the 
accumulations  to  be  paid  to  the  te8tator*s  "  sons  and 
daughters,  or  such  of  them  as  should  be  living  at  the 
respective  periods  of  division,  and  the  issue  of  such 
of  them  as  shall  have  died  leaving  lawful  issue,  such 
issue  taking  their  deceased  parent's  share  to  be 
vested  interests  in  the  same  respectively  at  the  age 
of  twenty-one  year^  and  so  on  from  time  to  time 
until  the  expiration  of  twenty-one  years  after  the 
decease  of  the  survivor  of  her  children.  And  from 
and  after  the  expiration  of  the  term  of  twenty-one 
years  he  devised  the  same  premises  unto  such  of  his 
grandchildren  and  their  issue  as  should  then  stand 


in  respect  to  him  In  equal  degree  of  coniiguinHy, 
and  their  heirs  as  tenants  in  eommon : — Held,  that 
'^ issue**  was  to  be  read  "children,"  and  the  word 
"and**  to  be  read  "or,**  and  that  the  devise  was 
neither  void  for  remoteness  nor  uncertainty.    Ibid. 

The  word  "son**  in  connexion  with  the  words 
"  heir"  and  "  issue**  held  by  force  of  the  context  to 
mean  issue  male.  Jemkint  y.  Lord  Clmtoi^  26 
Beav.  108;  s.  c.  on  appeal,  nam,  JeMna  v.  fft^ketg 
30  Law  J.  Rep.  (m.b.)  Chanc.  870. 

The  word  "son**  is  quite  as  flexible  as  the  wotrd 
'*  heir,**  and  can  as  easily  be  read  "  issue  male**  as 
the  word  "  heir**  can  be  turned  into  " son."    Ibid. 

A  testator  appointed  A  B  "  his  universal  heir": — 
Held,  that  these  words  were  sufficient,  if  nncoo- 
trollcMl,  to  give  the  fee  simple.    Ibid. 

A  testator  gave  and  bequeathed  the  "  residue  of 
hii  estate,  after  taking  out  1,000/.,"  to  his  uncle: — 
Held,  that  the  rttduary  real  and  p^sonal  estate 
passed,  the  testator  having  previously  made  pecu- 
niary  gifts  out  of  "  his  freehold  and  personal  estate.** 
ffaioksworlh  v.  ffawJstworthy  27  Beav.  1. 

A  testator  directed  his  trustees  to  make  a  settle- 
ment of  his  real  estate,  containing  a  power  to  the 
tenant  for  life  to  charge  the  estate  mih  a  sum  for 
portions  for  his  younger  children : — Held,  that  in 
determining  the  rights  of  the  younger  children,  the 
portions  could  not  be  treated  as  legacies  under  the 
will,  but  that  such  rights  must  depend  upon  the  terms 
of  the  instrument  executing  the  power.  Remmamt 
r,Bood,27  Beav.  74. 

A  testator  devised  and  bequeathed  his  real  and 
personal  estate  to  his  widow  "  to  and  for  her  own  use 
and  benefit  absolutely,  having  foil  confidence  in  her 
sufficient  and  judicious  provision  for  my  dear  chil- 
dren**;— Held,  that  there  was  no  trust  in  fiivour  of 
the  children.    Fooo  v.  Fox,  27  Beav.  301. 

A  testator  bequeathed  his  personal  estate  to  his 
wife  absolutely,  and  he  devised  two  real  estates  to 
her  for  life,  and  after  her  death,  in  trust  for  sale  and 
division  amongst  other  parties.  Having  sold  one  of 
the  estates,  he  made  a  codicil,  changing  his  trustee 
and  authorizing  the  sale  of  the  remaining  estate  at 
any  time,  and  he  gave  the  produce  thereof  to  his 
wife  for  life,  and  then  "  upon  the  trusts  and  for  the 
intents  and  purposes  in  his  will  expressed  and  de- 
clared as  concerning  all  his  real  and  personal  estate**; 
and  in  all  other  respects  he  confirmed  his  will : — 
Held,  that  the  produce  of  the  estate  was  not  divisible 
amongst  all  the  devisees  and  legatees  rateably,  but 
was  subject  to  the  trusts  declared  by  the  will.  Baker 
V.  Bicharda,  27  Beav.  320. 

A  testatrix  gave  her  real  estate  in  trust  for  her 
grandchildren  (by  name)  and  their  issue,  as  M  F 
should  appoint,  and  in  de&ult  of  such  appointment 
upon  trust  for  "  my  aforesaid  nephews  and  nieces 
and  their  respective  lawful  issue,  and  also  the  issue 
(if  any)  of  M  F  and  their  several  and  respective 
heirs  and  assigns  for  ever,"  as  tenants  in  common. 
No  nephews  or  nieces  were  mentioned  in  the  will. 
M  F  died  without  appointing: — Held,  that  there 
was  no  gift  by  implication  to  the  grandchildren  and 
their  issue.  Secondly,  that  the  words  "my  aforesaid 
nephews  and  nieces  **  could  not  be  read  "  my  afore- 
said grandsons  and  granddaughters."  Thirdly,  that 
the  gifts  to  the  nephews  and  nieces  were  not  void 
for  uncertainty,  and,  lastly,  that  tbej  took  in  taiL 
C<m$heU  v.  BonakeU,  27  Beav.  325. 
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Copyholds  held  to  pan  under  a  will  by  the  wordi 
**  moniefl,  property  and  eifecto,**  aided  by  the  con- 
text.   Stiiatfeiid  v.  Cooper,  27  Beav.  338. 

A  will  commenoed  with  a  statement  that  it 
was  a  disposition  of  the  testatrix^  "estates!,  pro- 
perty and  effects.*^  The  testatrix  then  gave  and 
"bequeathed*^  her  "monies,  property  and  effects," 
to  her  daughter,  with  an  ultimate  limitation  to  her 
own  next-of-kin.  The  disposition  pointed  to  per- 
sonal estate;  there  was  a  direction  to  in  rest;  the  words 
** devise**  and  "heirs**  were  not  used,  and  the  ex.- 
pressions  "legacy,**  "capital  and  principal,"  were 
applied  to  the  gift  There  being  a  trust  for  conver- 
sion,— Held,  that  copyhold  passed  under  the  gift  to 
the  children.    Ibid. 

A  testator  said,  "  I  leave  my  wife  200/.  to  dispose 
of  as  she  may  think  proper,  and  the  interest  of  the 
residue  of  my  property,  viz.,  the  sum  of  454/.  9».  9d., 
for  life.**  He  subsequently  stated  that  he  had  200/. 
in  the  aavingB-bank,and  454/.  9«.  9d,  and  SO/,  in  addi- 
tion in  another  bank.  His  property  consisted  of 
454/.  9».  9d.  and  30/.  and  some  fUmiture,  and  there 
'  was  in  the  savings-bank  a  sum  of  200/.  in  his  wife*^ 
name,  being  part  of  her  separate  estate : — Held,  that 
this  latter  sum  was  the  200/.  referred  to  in  the  will. 
Jffaketh  V.  Magennis,  27  Beav.  395. 

A  testator  gave  some  property  to  his  wife  for  life, 
and  proceeded  thus: — "  At  the  decease  of  my  wife, 
I  leave  the  last-named  sum  to  be  equally  divided 
between  the  families  of  my  two  brothers,  vis.,  one> 
half  to  the  widow  and  children  of  my  deceased 
brother  John  Bennett,  the  widow,  if  surviving,  to 
have  an  equal  share  with  the  children : — Held,  that 
the  survivorship  had  relation  to  the  death  of  the 
tenant  for  life,  and  not  of  the  testator;  and,  secondly, 
that  the  children  took  in  joint  tenancy.     Ibid. 

It  is  a  canon  of  construction  that  where  a  testator 
has  affixed  a  particular  meaning  to  a  word  in  one 
part  of  his  will,  it  shall  be  construed  as  having  the 
same  meaning  in  all  other  parts  of  it,  unless  it  violates 
the  same.  The  word  "  issue  **  was  used  in  a  will  on 
several  occasions  as  equivalent  to  "  children,**  and 
the  issue  were  in  some  instances  spoken  of  in  refer- 
ence to  their  *' parent**: — Held,  that  "issue**  must 
receive  the  same  construction  throughout  the  will. 
Modet  V.  Modea,  27  Beav.  413. 

The  words  "  next  lawful  heirs,**  in  an  ultimate  gift 
of  real  and  personal  estate,  construed  in  their  strict 
sense  as  to  the  personalty;  and  the  heir-at-law,  and 
not  the  next-of-kin,  held  entitled.  JffazUwood  v. 
Oreen,  28  Beav.  1. 

The  words  "  if  A  die  without  having  any  child  or 
children,**  construed  "  without  having  had  any  child,** 
and  the  words  "  should  A  die  without,  any  child  or 
children,**  construed  **any  child  surviving  him.** 
Jtffireya  v.  Conner,  28  Beav.  328. 

A  testator  gave  one-sixth  of  his  personal  estate  to 
A  for  life,  and  afterwards  to  a  charity.  He  gave  four 
separate  sixths  to  B,  C,  D  and  E  for  life,  with  re- 
mainder to  the  same  charity;  he  gave  the  remaining 
sixth  to  F  for  life,  and  after  the  death  of  the  survivor 
of  A,  B,  C,  D,  E  and  F,  he  gave  the  whole  monies  and 
all  interest  thereafter  to  become  due  thereon  to  the 
■une  charity.  F  died : — Held,  that  the  charity  was 
not  entitled  to  F's  sixth  until  the  death  of  the  survivor 
of  the  six  legatees,  and  that  there  was  an  intestacy 
as  to  the  intermediate  interest.  Stevens  v.  Pyle,  28 
Beav.  388. 


Qift  over  in  case  A  B  should  die  **  before  marriage 
and  leave  no  issue**: — Held,  to  take  efiect  only  on 
the  happening  of  both  events.  SeeeomI)e  v.  Edwardi, 
28  Beav.  440. 

On  the  construction  of  a  will,  held  that  the  word 
"  and**  could  not  be  read  disjunctively  as  "or.**  Ibid. 

(5)  Mitdeicri/ption  and  AmMguUy. 

Parol  evidence  will  not  be  admitted  to  shew  that 
a  bequest  in  a  former  will  had  been  inadvertently 
allowed  to  remain  in  a  second  will.  A  testator,  in 
the  lifetime  of  his  niece  E,  made  a  will  containing 
bequests  in  her  favour.  She  afterwards  died,  leaving 
a  granddaughter,  E  J,  who  was  a  great-great-niece 
of  the  testator.  With  a  knowledge  of  these  fkcts, 
the  testator  made  a  second  will,  which  contained 
bequests  to  E,  identical  with  those  contained  in  hit 
former  will: — Held,  that  the  testatorls  great-great- 
niece  was  within  the  description,  and  that  she  was 
entitled  to  the  legacies.  Stringer  v.  Oardiner,  28 
Law  J.  Rep.  (n.s.)  Chanc.  758 ;  4  De  Gex  &  J. 
468;  27  Beav.  85. 

A  testator  devised  a  house  to  "  my  sister  Mary 
Frances  T^rwhitt  Drake."  He  afterwards  gave  the 
residue  of  his  real  and  personal  property  to  three 
other  persons  and  **  my  niece  Mary  Frances  Tyr- 
whitt  Drake,"  equally  to  be  divided  between  them. 
He  had  no  sister,  but  only  a  sister-in-law,  and  no 
niece  bearing  exactly  these  names : — ^Held,  that  ex- 
trinsic evidence  was  admissible  to  explain  the  ambi- 
guity; that  the  evidence  of  the  solicitor  as  to  what 
had  been  his  instructions  to  prepare  the  will  was 
properly  rejected;  and  that  the  will  was,  as  to  this 
fourth  share  of  the  residue,  void  for  uncertainty. 
Mary  Frances  Tyrwhitt  Drake  v.  Frederick  Wil- 
liam Tyrwhitt  Drake,  29  Law  J.  Rep.  (n.8.)  Chanc. 
850;  8  H.L.  Gas.  172. 

Devise  "  to  William  Marshall,  my  second  cousin.** 
Testator  had  no  second  cousin  so  named;  but  he 
had  two  first  cousins,  once  removed,  one  named 
William  Marshall,  the  other  named  William  John 
Robert  Blandford  Marshall : — Held,  a  latent  ambi- 
guity, and  parol  evidence  admitted  to  disclose  it. 
BefunOi  v.  Marshall,  2  Kay  &  J.  740. 

(B)  Vauditt. 

(a)  In  general, 

£  H  died  in  February  1857,  leaving  a  will  made 
in  January  1857.  The  deceased *S  husband  had  left 
New  York  for  Albany  on  the  9th  of  April  1850,  since 
which  time,  though  inquiries  had  been  made  for  him 
there  and  elsewhere,  nothing  had  been  heard  of  him. 
On  motion  for  probate  of  the  will  of  E  H  as  having 
died  a  widow, — Held,  that  the  husband  of  E  H,  not 
having  been  heard  of  for  more  than  seven  years, 
might,  under  the  circumstances,  be  presumed  to  have 
di^  before  his  wife,  as  there  was  no  legal  presump- 
tion that  his  death  took  place  at  the  end  of  the 
seven  years,  and  that,  consequently  the  will  of  E  H 
was  valid.  In  the  goods  of  Bow^  27  Law  J.  Rep. 
(n.8.)  Prob.  &  M.  37;  1  Sw.  &  Tr.  63. 

A,  a  mariner,  by  a  will  duly  executed  in  Januaiy 
1857,  bequeathed  to  B  a  share  in  the  residue  of  his 
property,  and  appointed  S  and  R  his  executors.  In 
Noveml^r  1857,  being  then  with  his  ship  at  Port 
Adelaide,  he  wrote  a  letter  to  S  relating  to  business, 
which  contained  the  following  passage: — '*Mem.  I 
desire,  if  it  should  please  God  to  tfSte  me  before  I 
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lee  yoa  agiUB,  tbat  jon  and  B  will  prevent  B  or  hie 
children  from  ever  having  a  fraction  of  my  property.** 
On  the  death  of  A,~Held,  that,  under  1  &  2  Vict 
c.  26.  s.  11,  this  letter  waa  entitled  to  probate  as  a 
eodicil,  though  it  did  not  relate  exclusively  to  mat- 
ters of  a  testamentary  nature.  In  the  good*  of 
Parker,  28  Law  J.  Rep.  (w.s.)  Prob.  &  M.  91. 

By  a  settlement  made  in  contemplation  of  a  mar- 
riage between  A,  the  intended  wife,  and  B,  certain 
property  of  A  was  vested  in  trustees  in  trust  for  A 
till  the  marriage,  cmd  afterwards  (subject  to  certain 
limitations),  in  case  A  should  survive  B,  in  trust  for 
such  persons  as  A  should  by  will  appoint.  In  July 
1842  the  marriage  was  solemnised,  but  was  void  in 
oonsequence  of  A  being  the  sister  of  B^S  deceased 
wife.  In  October  1842  A  made  her  will,  whereby, 
after  reciting  the  power  conferred  by  the  settlement, 
she  confirmed  it,  and  "  in  exercise  of  the  power 
thereby  reserved,  and  all  other  powers  enabling  her 
in  tbat  behalf,*'  directed  that  the  trustees  of  the  setp 
tlement  for  the  time  being  should  hold  the  property 
comprised  therein  after  the  death  of  B  on  certain 
trusts.  Among  others,  she  gave  certain  legacies  to 
such  of  several  persons  as  should  be  living  at  the 
death  of  B,  to  be  paid  within  six  months  after  Bis 
death ;  and  one  moiety  of  the  residue  for  such  persons 
as  B  should  appoint,  &c  B  died  in  the  lifetime  of 
A,  and  on  the  death  of  A  letters  of  administration  of 
her  effects  were  obtained.  A  suit  being  afterwards 
instituted  for  the  purpose  of  revoking  the  grant  of 
administration,  and  obtaining  probate  of  the  will, — 
Held,  first,  that  the  will  was  not  a  contingent  will 
intended  by  A  to  take  efRiCt  as  such  only  in  the 
event  of  B  surviving  her,  though  she  did  not  intend 
by  it  to  dispose  of  her  property  until  after  B's  death. 
Secondly,  that  though  A  might  have  supposed  her 
right  to  make  the  will  depended  on  the  power  con- 
ierred  by  the  settlement,  yet  as  she  intended  to  give 
it  in  whatever  way  her  right  to  do  so  was  acquired, 
and  had  such  a  right,  the  will  was  entitled  to  pro- 
hate.  Southali  V.  Jones,  28  Law  J.  Rep.  (n.s.) 
Prob.  &  M.  112;  I  Sw.  &  Tr.  298. 

A  man  can  have  only  one  domicil  for  the  purpose 
of  succession.  His  domicil  of  origin  prevails  until 
he  has  not  only  acquired  another,  but  has  manifested 
and  osrried  into  execution  an  intention  of  abandon- 
ing his  former  domicil,  and  taking  another  as  his 
sole  domicil.  Where  issue  is  joined  on  the  question 
of  domicil  the  burthen  of  proof  is  on  the  party  set- 
ting up  the  abandonment  of  the  domicil  of  origin. 
Crooimdm  v.  Fuller,  29  Law  J.  Rep.  (ir.s.)  Prob. 
M.  &  A.  1 ;  1  Sw.  &  Tr.  441. 

The  circumstance  that  a  will  is  made  in  execution 
of  a  power  does  not  exempt  it  fh>m  the  general  rule 
that  probate  cannot  be  granted  of  an  instrument 
unless  it  is  duly  executed  as  a  will  in  conformity 
with  the  law  of  the  domicil  of  the  testator.     Ibid. 

Semble — that  a  will  made  in  a  foreign  country  in 
conformity  with  its  laws  by  a  Frenchman  or  foreigner 
domiciled  in  France  is  valid  by  the  law  of  France. 
Ibid. 

^  The  will  of  a  person  who  dies  domiciled  abroad, 
disposing  of  personal  estate  situate  in  this  country, 
if  made  in  pursuance  of  a  power  of  appointment,  and 
executed  in  compliance  with  the  requisites  of  the 
power,  is  entitled  to  probate,  though  not  executed 
according  to  the  testamentary  law  of  the  domicil  of 
the  testator.  The  opinion  to  the  contrary,  expressed 


in  the  judgment  in  Oroohendei^  v.  PvBer,  is  incor- 
rect In  theaoodi  ofAUxander,  29  Law  J.  Bep. 
(v.8.)  Prob.  M.  A  A.  98. 

Where  a  testamentary  paper  is  alleged  to  have 
been  made  in  execution  of  a  power,  and  proof  of « 
power  enabling  the  deceased  to  dispoee  of  property 
by  will  is  given,  the  Court  is  bound  to  decree  pro- 
bate, and  has  no  authority  to  inquire  whether  the 
will  is  in  the  form  required  by  law  for  the  due  exe- 
cution of  a  power,  or  whether  it  has  been  executed 
with  the  formalities  required  by  the  power. — It  is 
ibr  a  Court  of  construction  to  decide  whether  the 
will  is  operative.  De  Ckatelain  y.  De  Poniignp, 
29  Law  J.  Rep.  (n.s.)  Prob.  M.  A  A.  l47 ;  1  Sw. 
&  Tr.  411. 

The  plaintifft,  in  a  testamentary  suit,  propounded 
the  will  of  A.  The  defendants  pleaded  that  at  the 
time  it  was  made  A  was  a  married  woman,  and  that 
it  was  not  made  by  assent  of  her  husband,  or  in  pur- 
suance of  a  power.  The  plaintifis  replied  that  it  was 
made  in  pursuance  of  a  power.  At  the  hearing,  it 
appeared  that  under  A*s  marriage  settlement  certain 
property  was  settled  in  trust  for  such  persons  as  she^ 
notwithstanding  her  coverture,  by  will  to  be  signed 
and  publuhed  by  her  in  the  presence  of,  and  attested 
by  three  credible  witnesses,  Aould  appoint,  and  that 
the  testamentary  paper  propounded  neither  referred 
to  the  power,  nor  was  executed  with  the  formalities 
required  by  it :  —  Held,  in  accordanoe  with  the 
decision  of  the  Privy  Council  in  Barme*  v.  FtnenU, 
that  the  Court  was  bound  to  decree  probate^     Ibid. 

A  testatrix,  by  her  will,  bequeathed  personalty  to 
certain  legatee^  **  in  the  confidence  that  they  will 
distribute  it  as  I  may  by  memorandum  or  deed, 
or  otherwise,  direct.**  She  afterwards  executed  a 
codicil  revoking  some  legacies,  but  confirming  her 
will  in  all  other  respects.  After  her  death,  the  will 
and  codicil  and  several  unattested  memoranda,  in 
her  handwriting,  containing  directions  for  the  dis- 
tribution of  the  personalty,  bearing  datea  later  than 
the  will  and  earlier  than  the  codicil,  were  found  tied 
up  together: — Held,  that  the  memoranda  could  not 
be  admitted  to  probate.  In  theffoodi  of  Zanctuter, 
29  Law  J.  Rep.  (n.s.)  Prob.  M.  &  A.  155. 

When  several  sheets  of  paper,  constituting  a  con- 
nected but  not  in  all  points  a  consistent  disposal  of 
the  property,  are  found  together,  the  List  sheet  being 
duly  executed,  the  presumption,  in  the  absence  of 
direct  proof,  is,  that  they  all  formed  the  will  of  the 
deceased  at  the  time  of  the  execution.  A  general 
revocatory  clause  of  *'all  former  wills"  leads  to  the 
inference  that  the  deceased  at  that  time  intended  to 
leave  a  subsisting  will.  The  physical  annexation 
(by  a  piece  of  tape,  e.^.)  of  a  duly-executed  codicil 
of  a  later  date  to  testamentary  papera,  duly  executed 
but  revoked,  is  no  ground  for  inferring  the  **  inten- 
tion to  revive,"  required  by  1  Vict.  c.  26.  s.  22. 
Semhle — ^such  intention  can  only  be  shewn  by  the 
contents  of  the  codicil  itself.  Marah  v.  Marishy  1 
Sw.  &  Tr.  528. 

(b)  Incompetency, 

A  party  propounding  a  will  is  bound  to  shew  that 
it  was  executed  by  the  testator,  and  that  he  was  of 
a  sound  and  disposing  mind.  If  a  will,  not  irra- 
tional on  the  face  of  it,  is  produced  before  a  jury, 
and  the  execution  of  it  is  proved  and  no  other 
evidence  is  offered,  the  jury  should  be  told  to 
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find  for  die  will:  and  even  if  some  eyidence 
of  incompetency  be  given,  yet  if  it  does  not  shake 
the  jury^  belief  in  the  competency,  they  may  find  for 
the  will,  but  not  as  on  a  mere  presumption  of  law. 
But  when  there  is  evidence  before  the  jury  on  both 
sides,  they  ought  not  to  afllirm  the  will  unless  they 
believe  the  testator  was  competent;  and  a  Judge  was 
held  to  have  misdirected  the  jury  in  telling  them,  in 
an  action  of  ejectment  by  ihe  heir-at-law  against 
the  devisee,  where  evidence  had  been  given  on  both 
•ides  as  to  the  competency  of  the  testator,  that,  the 
execution  of  the  will  being  proved,  the  law  presumed 
sanity,  and  that  the  heir-at-law  must  prove  the  in- 
competency, and  that  if  upon  conflicting  evidence 
the  jury  were  left  in  doubt,  they  ought  to  find  for 
the  will.  SviUm  v.  Sadler,  26  Law  J.  Rep.  (n.s.) 
C.P.  284;  8  Com.  B.  Rep.  N.8.  87. 

To  an  allegation  propounding  a  will,  dated  the 
7th  of  July  1867,  by  which  a  feme  covert  had 
exercised,  in  favour  of  her  husband,  a  general  power 
of  appointment,  a  responsive  allegation  was  given  in 
which  in  the  earlier  articles  pleaded  the  personal 
histoiy  of  the  deceased,  her  dislike  to  her  husband  in 
consequence  of  his  ill-treatment,  her  wish  to  leave 
her  property  to  her  father,  and  that  by  the  coercion 
of  her  husband  she  had  been  induced  to  execute 
previous  wills  in  his  (avour.  The  2l8t  article  alleged 
the  testamentary  incapacity  of  the  deceased  at  the 
date  of  the  will,  and  stated  facts  from  which  that 
inference  might  be  drawn.  The  admission  of  this 
allegation  being  opposed, — Held,  that  as  the  21st 
artide  pleaded  facts  bearing  directly  on  the  question 
of  incompetency  at  the  time  the  will  was  made,  the 
former  part  of  the  allegation,  which  by  itself  would 
be  inadmnsible  as  irrelevant,  was  no  longer  imma- 
terial, but  that  the  facts  stated  in  it  might  properly 
be  taken  into  consideration  in  combination  with 
those  stated  in  the  2 1  st  article.  Latham  v.  Woolbertf 
27  Law  J.  Rep.  (n.s.)  Prob.  &  M.IO;  1  Sw.  & 
Tr.  1. 

If  a  will,  rational  on  the  face  of  it,  is  shewn  to 
have  been  executed  and  attested  in  the  manner  pre- 
scribed by  law,  it  is  presumed,  in  the  absence  of  any 
evidence  to  the  contrary,  that  it  was  made  by  a 
person  of  competent  understanding.  But  if  there 
are  circumstances  in  evidence  which  counterbalance 
that  presumption,  the  decree  of  the  Court  of  Probate 
must  be  against  its  validity,  unless  the  evidence  on 
the  whole  is  sufficient  to  establish  affirmatively  that 
the  testator  was  of  sound  mind  when  he  executed  it. 
Sgrna  V.  Oreen,  28  Law  J.  Rep.  (n.8.)  Prob.  &  M. 
83;  I  Sw.  &  Tr.  401. 

W  P,  who  for  many  years  had  been  afflicted  with 
habitual  insanity,  accompanied  with  intermissions, 
executed  a  will  when  confined  in  a  lunatic  asylum. 
The  instructions  for  it  were  designed  and  written  by 
himself  without  assistance,  and  the  will  made  a 
natural  and  equitable  distribution  of  his  property. 
Probate  of  the  will  was  opposed  by  the  next-of-kin 
on  the  around  of  the  testator  being  of  unsound  mind 
at  the  time  of  its  execution.  The  executors  contended 
that  it  was  executed  by  him  in  a  lucid  interval.  The 
jury  having  found  a  verdict  for  the  executors,  probate 
of  the  will  was  decreed : — Held,  that  where  a  person 
afflicted  with  habitual  insanity,  with  intermissions, 
makes  a  will,  the  fact  that  the  will  'is  a  rational 
one  and  made  in  a  rational  manner,  though  not 
conclusive,  is  strong  evidence  of  its  having  been  made 


in  a  lucid  interval;  that  where  a  "penan  is  labouring 
under  an  insane  delusion,  his  sanity  is  to  be  tested 
by  directing  his  attention  to  the  subject-matter  of 
such  delusion ;  but  that  where  a  person  is  afflicted 
with  habitual  insanity  unaccompanied  with  delusions^ 
his  sanity  is  to  be  tested  by  his  answers  to  questions, 
his  apparent  recollection  of  past  transactions,  and 
his  reasoning  justly  with  regauxl  to  them,  and  with 
regard  to  the  conduct  of  individuals;  that  the  will  in 
question  was  made  under  remarkable  circumstances, 
and  such  as  would  have  justified  the  nextrof-kin  in 
calling  upon  the  executors  to  prove  it  in  solemn 
form;  that  the  next^of  kin  having  put  the  executors 
to  a  very  expensive  trial,  although  she  had  previously 
received  from  them  f^ll  and  complete  information 
respecting  its  execution,  was  not  entitled  to  have  her 
costs  out  of  the  estate.  The  Court  declined  to 
make  any  order  as  to  costs.  NichoUi  v.  Binm,  1 
8w.  &  Tr.  239. 

(c)  JBxeeuticn. 

A  will,  purporting  in  the  commencement  and 
testimonium  clause  to  be  that  of  8  C,  was  executed 
by  a  mark,  against  which  was  written  the  name  8  B, 
and  was  handed  by  8  C,  as  her  will,  to  one  of  her 
executors,  shortly  before  her  death.  B  had  been 
the  maiden  name  of  8  C : — Held,  that,  as  there  was 
sufficient  evidence  that  the  mark  was  that  of  8  C, 
the  execution  of  the  will  by  her  was  not  vitiated  by 
another  name  having  been  written  against  her  nuu>k. 
Inthegoodt  of  CUvrTce,  27  Law  J.  &p.  (n.s.)  Prob. 
&M.  18;  1  8w.&Tr.  22. 

The  testimonium  clause  of  a  will  was  as  follows: 
''In  witness  whereof  I,  Martin  Hall  Mann,  have 
hereunto  set  my  hand,"  &c.  The  whole  of  this  was 
in  the  handwriting  of  the  testator,  and  his  name 
written  as  he  usually  signed  it,  but  the  will  was  not 
otherwise  signed  by  him: — Held,  that  the  will  was 
duly  executed,  the  signature  being  placed  **  among 
the  words  of  the  t^monium  clause,"  within  the 
meaning  of  Lord  St.  Leonards^  Act,  15  &  16  Vict. 
c.  24.  s.  1 .  InHu  goods  of  Mann,  28  Law  J.  Rep. 
(n.8.)  Prob.  &  M.  19. 

To  the  will  of  T,  dated  in  1842,  there  was  no 
clause  of  attestation,  but  there  were  subscribed  the 
names  of  three  attesting  witnesses.  The  only  one 
of  the  witnesses  who  surviyed  T  deposed,  that  he 
witnessed  the  testatrix  execute  the  will,  but  that  no 
one  else  was  present,  and  that  he  then  told  her  that 
the  presence  of  another  witness  was  requisite: — 
Held,  in  the  absence  of  evidence  as  to  the  circum- 
stances under  which  the  other  two  witnesses  signed, 
that  it  might  be  presumed  that  the  testatrix  had 
acknowledged  her  signature  in  their  joint  presence. 
In  the  goods  qf  Thomas,  28  Law  J.  Rep.  (N.&)  Prob. 
&  M.  33 ;  1  Sw.  &  Tr.  255. 

Probate  of  a  will  made  by  a  soldier  in  actual 
military  service,  signed  but  not  attested,  will  not 
be  granted  unless  the  signature  be  proved  to  be  in 
the  handwriting  of  the  deceased,  by  the  affidavits  of 
two  disinterested  persons.  It  is  not  sufficient  that 
the  affidavits  state  that  the  whole  paper  writing  is 
in  the  handwriting  of  the  deceased,  but  they  should 
in  terms  state  that  the  signature  is  in  his  hand- 
writing. The  form  of  affidavit  of  handwriting  in 
the  rules  should  be  strictly  followed.  Jn  the  goods 
of  Neville,  28  Law  J.  Rep.  (n.s.)  Prob.  &  M.  52. 

Where  a  wiU  appears  on  the  iac»  of  it  to  have 
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been  duly  exeented,  and  the  attesting  witni 
unable  to  mj  whether  or  not  the  teetator  had  signed 
It  when  they  suhscribed  their  names,  the  Court  is  at 
liberty  to  infer  from  the  circumstances  of  the  case 
whether  or  not  the  testator  had  previously  signed. 
OwUlim  ▼.  GwUUm,  29  Law  J.  Rep.  (ir.s.)  Prob. 
M.  &  A.  81« 

After  the  death  of  A  a  paper  writing  of  a  testa- 
mentsiy  nature,  signed  by  the  deceased,  but  not 
attested  in  conformity  with  the  Wills  Act,  was  found 
sealed  up  in  an  envelope,  on  the  outside  of  which 
was  written,  "  I  confirm  the  contents  written  in  the 
inclosed  document,  in  the  presence  of  R  8  and  8  P, 
this  29th  day  of  December  1858."  This  memo- 
nmdum  was  signed  by  the  deceased,  and  duly 
attested  by  two  witnesses: — Held,  that  parol  eri- 
dence  was  admissible  to  shew  that  the  paper  writing 
found  within  the  envelope  was  the  **  document" 
referred  to  in  the  indorsement  on  it,  and  that  the 
evidence  adduced  being  satisfactory,  the  paper  writ- 
ing and  the  envelope  were  entitled  to  probate.  In 
the  goods  of  Almoimno^  29  Law  J.  Rep.  (ff  .8.)  Prob. 
M.  &  A.  46;  1  Sw.  &Tr.  508. 

The  name  of  the  testator  formed  the  oonduding 
words  of  a  holograph  will,  made  in  1832,  which  was 
not  otherwise  signed.  When  found  after  the  death 
of  the  deceased,  beneath  the  last  line  were  the 
words— <«  Witness,  J  8.  Witness,  H  E.  April  11, 
1888."  The  will  was  propoimded  as  executed  on 
the  11th  of  April  1838.  It  was  proved  that  the 
witnesses  J  8  ioA  H  E  were  dead,  and  that  their 
signatures  were  genuine: — Held,  that  from  the  con- 
struction of  the  last  sentence  the  testator  intended 
his  name  at  the  end  of  the  will  to  represent  his 
signature,  and  that  due  execution  and  attestation 
must  be  presumed,  in  the  absence  of  any  evidence 
to  the  contrary.  TroU  v.  Trott,  29  Law  J.  Rep. 
(if.ft.)  Prob.  M.  &  A.  158. 

The  attesting  witnesses  to  a  will,  which  upon  the 
fooe  of  it  appeared  to  have  been  duly  executed, 
were  unable  to  state  whether  it  was  signed  by  the 
testator  in  their  presence  or  before  he  brought  it  to 
them  to  sign,  and  whether  he  had  stated  that  the 
paper  they  signed  was  his  will ;  but,  the  position  of 
their  signatures  being  such  that  if  previously  signed 
by  the  testator,  his  signature  must  have  been  seen 
by  them,  the  Court  granted  probate.  In  the  goodi 
offfolgate,  29  LawJ.Rep.  (ir.8.)Prob.M.&A.  161; 
1  8w.  A  Tr.  261. 

A  executed  his  will  in  February,  and  a  codicil  on 
the  same  paper  in  December ;  below  the  signature 
to  the  will,  and  before  the  commencement  of  the 
codicil,  appeared  a  memorandum,  which,  ftt>m  the 
evidence  of  the  solicitor  who  prepared  the  will,  had 
been  written  on  the  paper  before  the  execution  of 
the  will: — Held,  that  the  memorandum,  being  no 
part  of  the  will  as  originally  executed,  was  not 
entitled  to  probate  by  reason  of  the  duly-executed 
codicil  of  subsequent  date,  such  codicil  referring 
merely  to  the  will.  In  the  goodt  cf  WHlmoU,  I  Sw, 
&Tr.  36. 

A  being  resident  in  India,  sent  in  1850  to  Engw 
land,  in  a  letter  to  his  solicitor,  a  copy  of  a  will 
which  he  stated  he  had  made  there.  In  February 
1857  he  transmitted  in  the  same  way  a  copy  of  a 
codicil  stated  by  him  to  have  been  made  at  Delhi. 
A  lost  his  life  in  May  1857  in  the  mutiny  at  Delhi, 
and  the  will  and  codicil  were  not  forthcoming.    On 


motion  for  probate  of  the  will  and  codicil  as  con- 
tained in  the  copies  sent  to  England, — Hdd,  that 
there  being  no  proof  of  the  execution  of  the  original 
will  and  codicil,  except  the  statement  of  the  deceased 
himself,  made  after  their  execution,  the  copies  were 
not  entitled  to  probate.  In  the  goodi  of  BipUf, 
1  8w.  &  Tr.  68. 

A  produced  to  B  a  sheet  of  paper,  baring  on  the 
first  side  a  formal  heading  of  a  codicil,  and  asked  B 
to  write  a  codicil  for  her.  B,  not  baring  finished 
the  dispositive  part  when  he  reached  the  formal 
ending,  turned  over  the  page  and  continued  the 
sentence  and  other  dispositive  clauses  on  the  second 
side.  The  signatures  of  A  and  of  the  attesting  wit* 
nesses  following  the  formal  ending  were  on  the  firet 
page.  On  motion  for  probate,  counsel  suggesting 
that  the  writing  on  the  second  side  might  be  consi- 
dered as  an  interlineation,  the  Court  refused  to 
decide  such  a  question  on  motion,  but  left  the  par- 
ties to  propound  the  paper,  if  thev  thought  fit.  In 
the  goode  of  Peadif  1  Sw.  &  Tr.  138. 

A  when  blind  made  his  will,  having  no  property  of 
his  own,  but  being  surviving  trustee  of  a  fund  con- 
sisting of  1,105/.  6i.  stock,  solely  for  the  purpose  of 
enabling  B,  to  whom  the  reversion  in  the  said  trust 
Amd  had  been  assigned,  to  receive  the  same.  By 
the  will  he  appointed  B,  his  executors,  administra- 
tors and  assigns,  his  sole  executor.  B  died  in  A^ 
lifetime,  baring  made  a  will  whereof  C,  one  of  his 
executors,  had  taken  probate.  The  Court  being 
satisfied  that  A  knew  and  approved  of  the  contents 
of  his  will  when  he  executed  it,  granted  probate  of  it 
to  C,  limited  to  the  said  trust  fluid.  Re  Aaford,  1 
Sw.  &  Tr.  540. 

{d)  AitestaUon. 

The  hand  of  L,  one  of  the  attesting  witnesses  to  k 
will,  who  was  unable  to  write,  was,  at  his  request, 
held  and  guided  by  the  other  witness,  and  so  L^  name 
was  subscribed : — Held,  that  the  will  was  duly  attested 
and  subscribed  by  L  under  section  9.  of  the  Wills 
Act  In  the  goods  of  Frith,  27  Law  J.  Rep.  (ir.s.) 
Prob.  &  M.  6;  1  Sw.  &  Tr.  8. 

To  constitute  a  subscription  by  the  attesting  wit- 
ness to  a  will,  under  1  Vict.  c.  26.  s.  9,  the  witness, 
if  he  does  not  sign  his  name,  must  make  some  mark 
on  the  will,  with  the  intention  that  that  mark  shall 
represent  his  signature,  as  attesting  the  execution. 
Charlton  v.  HifuLmanh,  28  Law  J.  Rep.  (w.s.)  Prob. 
&  M.  132;  1  Sw.  &  Tr.  438. 

A  acknowledged  his  signature  to  his  will  in  the 
presence  of  two  witnesses,  B  and  C.  B  then  duly 
attested  and  subscribed  it  C,  who  bad  on  a  prerious 
occasion  signed  his  name  on  the  will,  with  the  omis- 
sion of  a  cross  to  the  letter  *'  F"  in  it,  simply  crossed 
the  '*F,"  and  added  the  date.  According  to  his 
eridenoe,  C  crossed  the  "  F**  for  the  purpose  of  sup- 
plying the  omission  and  perfecting  his  signature,  not 
mtending  that  the  mark  so  made  should  stand  for 
his  signature,  but  supposing  that  the  addition  of  the 
date  was  equivalent  to  the  repetition  of  his  signa- 
ture:—Held,  that  by  crossing  the  *'F'*  C  did  not 
subscribe  the  will.     Ibid. 

One  of  the  attesting  witnesses  to  a  will,  by  the 
desire  of  the  testator,  subscribed  her  husband*s  name 
instead  of  her  own  to  the  attestation  clause.  The 
will  appeared  on  the  fece  of  it  to  be  duly  executed. 
The  Court  held,  that  as  the  attesting  witness  did  not 
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intend  the  subecription  to  the  will  to  repreient  her 
own  Bignature,  the  attestation  was  inyalid,  and  the 
will  could  not  be  admitted  to  probate.  Pryarr, 
PryOT,  29  Law  J.  Rep.  (h.s.)  Prob.  M.  &  A.  114. 
A  f^l  attested  by  two  witnesses  (both  since  dead) 
with  their  respective  marks,  no  one  being  present 
except  the  drawer,  admitted  to  probate  with  consent 
of  next-of-kin.  In  ike  goods  of  EdwKrdSy  1  Sw.  & 
Tr,  10. 

(e)  AUer<Uion  and  InterlvMotum* 

Unattested  alterations  in  the  handwriting  of  the 
testator,  in  a  will  made  before  the  Wills  Act  came 
into  operation,  will,  in  the  absence  of  any  evidence 
as  to  their  date,  be  presumed  to  have  been  made 
before  the  act  came  into  operation.  In  the  goods  of 
Streaker,  28  Law  J.  Rep.  (n.s.)  Prob.  &  M.  50. 

The  names  of  two  of  the  executors  of  a  duly  exe- 
cuted will  were  erased  by  the  direction  of  the  testator, 
and,  two  other  names  having  been  substituted,  the 
testator  signed  his  name  in  the  margin  by  the  side  of 
the  alterations,  in  the  presence  of  one  witness,  who 
attested  them.  The  Court  granted  probate  with  the 
names  of  the  original  executors.  In  the  goods  of 
Pairr,  29  Law  J.  Rep.  (n.s.)  Prob.  M.  &  A.  70. 

Some  alterations  having  been  made  in  a  will  sub- 
sequent to  execution,  the  testator  and  the  attesting 
witnesKS  traced  the  former  signatures  with  a  dry  pen, 
and  the  attesting  witnesses  wrote  their  initials  in 
the  margin,  opposite  each  alteration.  The  Court  held, 
that  these  initials  were  no  evidence  of  a  due  execu- 
tion of  the  alterations,  and  refused  to  admit  them  to 
probate.  In  ike  goods  of  Cunningham,  29  Law  J. 
Rep.  (v.s.)  Prob.  M.  &.  A.  71. 

In  a  will  made  subsequently  to  1  Vict,  c  26,  the 
testator,  after  its  execution,  erased  the  name  and 
description  of  the  executor,  and  substituted  those  of 
another  person.  The  alterations  not  having  been  duly 
attested,  the  Court  ordered  the  words  erased  to  be 
restored  in  the  engrossment  of  the  will.  In  the  goods 
of  Harris,  29  Law  J.  Rep.  (n.s.)  Prob.  M.  &  A.  79; 
1  Sw.  &  Tr.  5S6. 

The  testatrix  after  the  execution  of  her  will  erased 
certain  parts  thereof,  substituting  in  their  places  other 
words.  Probate  granted  of  the  will  with  those  parts 
erased  in  blank,  the  original  words  not  being  dis- 
cernible on  the  face  of  the  paper,  and  there  being  no 
evidence  to  shew  what  they  wer&  Jn  the  goods  of 
James,  1  Sw.  &  Tr.  238. 

Wheretherearealterationsonthefaceofa  will  there 
is  no  presumption  of  law  that  they  were  made  at  any 
particular  time,  but  the  rule  applicable  to  such  cases 
is,  that  those  who  propound  a  doubtful  instrumoQi 
must  make  the  doubt  dear.  Wiilicans  ▼.  Ashton, 
IJo.  &H.115. 

Therefore,  where  a  testatrix  told  the  witnesses  to 
her  will  at  the  time  of  attestation  that  she  had  made 
alterations  in  her  will,  but  did  not  allow  them  to 
see  what  the  alterations  were: — Held,  that  in  the 
absence  of  any  means  to  determine  what  alterations 
were  made  before  execution,  the  Court  would  not 
give  effect  to  any  of  them.    Ibid. 

Under  a  devise  of  land  **  to  my  nearest  of  kin  by 
way  of  heirship^: — ^Held^that  the  heir  was  entitled. 
Ibid. 

(C)   ESTABLISHI270. 

The  old  rule  that  the  Court  would  not  admit  a 
DiassT,  1855—60. 


bill  of  disooveiy  in  aid  of  the  jurisdiction  of  the 
Ecclesiastical  Court  is  not  applicable  to  the  case  of 
a  bill  for  discovery  in  aid  of  proceedings  in  the  Pro- 
bate Court,  that  Court  not  having  the  same  power 
of  compelling  discovery  as  the  ^x^lesiasUcal  Court 
had.  Fuller  v.  Ingram,  28  Law  J.  Rep.  (ir.8.) 
Chanc.  482. 

An  heir-at-law  having  been  cited  to  see  proceedings 
commenced. in  the  Probate  Court  for  the  purpose 
of  proving  the  testator^s  will  in  solemn  form,  filed 
several  pleas  denying  the  validity  of  the  will,  and 
filed  a  bill  of  disooyery  in  aid  of  his  pleas,  and  moved 
for  an  injunction  to  stay  proceedings  until  answer. 
Interrogatories  not  having  been  filed,  the  motion  was 
refused,  with  costs,  but  leave  was  given  to  move  on 
a  future  day,  after  the  interrogfttories  should  have 
been  filed.     Ibid. 

This  Court  can  entertain  a  suit  to  establish  a  will 
against  parties  claiming  under  a  prior  will  and  dis- 
puting the  plaintiff^  claim;  a  devisee  being  entitled 
to  have  the  will  established  and  his  title  quieted  not 
only  against  the  heir,  but  against  all  persons  setting 
up  adverse  rights.    Lovett  r.  Loveit,  3  Kay  &  J.  1. 

But  whether  the  Court  can  establish  a  will  against 
a  derisee  claiming  under  another  instrument,  with- 
out directing  an  issue  (except  where  an  issue  would 
be  merely  frivolous  and  vexatious) — qucBre.    Ibid. 

Observations  on  the  impropriety  in  such  cases  of 
detailed  evidence  on  the  part  of  the  defence.    Ibid. 

Parties  in  remainder  held  not  bound  by  the  pro* 
ceedings  in  a  suit  to  which  the  prior  tenant  in  tail 
was  a  party,  he  baring  no  interest  to  protect,  and  not 
baring  protected  the  interest  of  such  remaindermen. 
Alsop  V.  Bell,  24  Beav.  451. 

A  testator  made  two  wills,  one  in  1815  and  the 
other  in  1818.  Under  both  A  B  (an  infant)  was  first 
tenant  in  tail;  but  the  first  tenant  in  remainder  was 
Thomas  under  the  first,  and  William  under  the 
second  will.  In  a  suit  against  the  tenant  in  tail, 
the  heir  and  William,  the  second  will  was  established. 
A  B  died  an  infant  and  without  issue : — Held,  that 
though  the  inheritance  was  represented  in  the  suit, 
Thomas  was  not  bound  by  the  decree,  the  suit 
expressly  negatiring  his  right,  and  he  not  being  a 
party  thereto.     Ibid. 

Where  a  decree  to  establish  a  will  against  the 
heir  and  for  administration  of  the  renl  and  personal 
estate  under  it  had  been  made  in  1835  and  actively 
prosecuted  down  to  1845,  and  the  further  prosecution 
of  it  had  then  been  interrupted  by  the  institution  of 
an  ejectment  suit  by  a  person  claiming  as  tenant 
in  tail  under  a  prior  will,  who  afterwards  compro- 
mised such  claim  in  1851  by  giring  25,000^  for  the 
estate : — Held,  that  an  original  bill,  in  the  nature  of 
a  supplemental  bill  filed  against  him  in  May  1855 
for  the  purpose  of  reviving  and  carrying  on  the  prior 
suit,  for  administration  of  the  estate,  was  not  barred 
by  lapse  of  time.  Held,  also,  that  notwithstanding 
the  ejectment  suit  had  been  abandoned  as  against 
the  plaintiff  in  the  bill  of  revivor,  who  was  a  defen- 
dant to  it,  the  Court  would  not  rerive  the  decree  in 
the  administration  suit,  so  far  as  it  established  and 
sought  to  carry  out  the  trusts  of  the  later  will,  with- 
out directing  an  issue  to  try  the  validity  of  that  will. 
But  that  upon  the  plaintiff  in  the  bill  of  revivor  con- 
senting to  admit,  for  the  purposes  of  that  suit,  that 
the  prior  will  was  the  last  will,  the  Court  would 
revive  the  administration  decree  so  far  as  it  sought 
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ft4)naini0trfttion,  dniply  without  reference  to  either 
will.    Ibid. 

(D)  RlPITBLIOATIOV  AITD  RlYIYAL. 

A  codicil  appotnting  a  new  executor: — Held,  a 
republicatioD  of  the  will,  and  to  give  to  the  latter  the 
effect  of  pasring  after-acquired  lands.  In  re  Ea/rV% 
Truat,  i  Kay  &  J.  673. 

The  cases  on  this  subject  reconciled.     Ibid. 

James  T  made  a  will,  giving  a  life-interest  in  bis 
property  to  his  wife  Sarah.  She  died,  and  he  subse- 
qaently  married  Martha  B.  On  the  day  before  his 
death  he  told  an  attendant  that  he  wished  the  name 
of  his  former  wife  Sarah  to  be  erased  in  his  will,  and 
the  name  of  Martha  (his  present  wife)  to  be  substi- 
tuted for  it,  and  requested  her  to  write  a  memonm- 
dum  on  his  will  to  carry  out  his  wishes.  The  atten- 
dant thereupon  wrote  a  memorandum  upon  the  will, 
which  was  executed  according  to  the  provisions  of 
the  Wills  Act.  The  memorandum  did  not  in  direct 
terms  refer  to  the  will :— Held,  that  the  memoran- 
dum operated  as  a  codidl  to  the  will,  so  as  to  revive 
the  will.    Inthegood»ofTarril>le,lSw.SLTr.UO. 

(E)  RBYOCAnON  ASD  CaSOBLIiATIOH. 

Where  a  will  is  last  seen  in  the  testator's  own 
possession,  and  at  his  death,  after  due  search,  is  not 
forthcoming,  the  presumption  is,  that  the  testator 
destroyed  it  himself  anuno  revoffamdi;  and  the  onus 
Ues  on  the  party  seeking  to  set  up  tiie  will  to  dis- 

Slace  this  presumption.  Brown  v.  Brown,  27  Law 
.  Rep.  (U.S.)  Q.B.  178;  8  B.  &  B.  876. 
On  the  trial  of  an  ejectment  by  heir-at-law  against 
devisee,  it  appeared  that  the  testator,  in  November 
1846  (being  then  on  bad  terms  with  the  plaintiff,  his 
eldest  son,  which  continued  to  the  spring  of  1855), 
executed  a  will,  by  which  he  devised  his  property,  real 
and  personal,  which  was  considerable,  in  trust  for  the 
defendant,  his  wife,  during  widowhood,  remainder 
equally  to  his  children,  excluding  the  plaintiff,  to 
whom  he  left  a  smaller  specific  bequest.  In  July 
1855  the  testator  gave  instructions  to  B,  his  solicitor, 
to  prepare  another  will.  B  reduced  them  to  writing, 
and  submitted  according  to  the  testator  a  draft  will, 
and  afterwards  himself  engrossed  the  will,  which  was 
duly  executed  by  testator  at  B's  office;  the  testator 
then  destroyed  the  instructions  and  draft  will,  and 
took  the  will  away  with  him,  saying  he  should  pro- 
bably leave  it  at  his  bankers*.  At  the  end  of  1855 
testator^s  eyesight  became  defective:  and  from  Octo- 
ber 1856  up  to  his  death  he  was  unable  to  read.  In 
January  1856  the  plaintiff,  having  been  reconciled 
to  the  testator,  came  to  live  with  him;  and  in  Octo^ 
her  1856  they  left  home  and  came  to  London,  to 
have  an  operation  performed  ontestator^fteyes,  whefe 
he  died  suddenly,  in  February  1857.  After  his 
death,  the  will  of  1846  was  found  open,  together  with 
letters  and  papers  of  no  value,  in  the  pocket  of  a 
coat  he  wore  daily.  The  will  of  1855  could  not  be 
foundf'after  due  search  at  testator's  house,  his  bank- 
ers', and  elsewhere.  Secondary  evidence  was  admitted: 
and  B  stated  that  the  testator,  by  the  will,  gave  his 
dwelling-house,  the  subject  of  the  action,  to  the 
defendant,  and  devised  all  his  other  property,  in 
trust,  to  different  trustees  from  those  of  the  first  will, 
to  sell  and  pay  the  defendant  an  annuity  of  800^., 
and  the  residue  equally  among  all  his  six  children; 
and  that  the  will  also  contained  a  clause  revoking 


all  fom^er  wOU: — Held,  fint,  that  secondary  evidence 
of  the  will  of  1855  was  sidmissible;  and  that  B's 
evidence  satisfhctorily  shewed  that  the  will  of  1846 
was  revoked  by  it.  Secondly,  that  the  fact  of  the 
second  will  having  been  last  seen  in  the  testator^ 
possession  and  the  ineffectual  search  raised  the  pre- 
sumption that  it  had  t>een  destroyed  by  him  CBiuito 
revoeandi;  that  there  were  no  fticts  sufficient  to 
rebut  that  presumption ;  and  that  the  deceased  had 
therefore  died  intestate.  Brown  v.  Browa^  27  Law 
J.  Rep.  (M.S.)  CtB.  173;  8  E.  &  B.  876. 

Under  the  Statute  of  Wills,  1  Vict,  c  26.  s.  20, 
it  is  sufficient  to  cancel  a  will  that  its  entirety  is 
destroyed ;  and  this  may  be  by  tearing  off  the  seal 
with  some  portion,  however  small,  of  the  writing ; 
provided  it  appears  that  this  has  been  done  a/nimo 
recdfcandi.  Price  v.  Price,  27  Law  J.  Rep.  (ir.s.) 
Exch.  409 :  nom.  Price  v.  PoweU,  3  Hurl.  &  N.  841. 

G,  in  1855,  wrote  his  will  on  six  or  seven  un- 
attached sheets  of  paper.  At  the  foot  of  each  sheet 
he  signed  his  name  in  the  presence  of  two  witnesees, 
who  also  subscribed  their  names  in  his  presencei 
After  G^  death  two  only  of  these  sheets,  vis.,  the 
third  and  fourth,  could  be  found,  but  they  contained 
a  disposition  of  part  of  G\i  property.  On  motion 
ibr  a  grant  of  administration,  with  these  two  papers 
annexed,  as  being  the  will  of  G, — Held,  first,  that 
it  must  be  presumed  that  G  destroyed  the  lost  sheets 
intentionally;  secondly,  that  as  the  last  sheet  con- 
tained the  only  signatures  which  were  in  compliance 
with  the  Wilb  Act,  the  whole  will  must  be  pre- 
sumed to  have  been  revoked.  In  tke  goode  qf 
GvUan,  27  Law  J.  Rep.  (ir.s.)  Prob.  &  M.  15;  1 
Sw.  &  Tr.  28. 

B,  in  1846,  made  a  will,  which  he  revoked  by 
another  will  made  in  1855.  On  his  death  the  former 
will  was  found,  but  not  the  latter: — Held,  first,  that 
it  must  be  presumed  the  deceased  destroyed  the 
missing  will  cmimo  revoeandi.  Secondly,  that  parol 
evidence  of  the  contents  of  the  missing  will  was  admis- 
sible. Thirdly,  that  tfae  earlier  will  was  not  revived 
by  the  destruction  of  the  will  which  had  revoked  it 
In  the  goods  of  Brown,  27  Law  J.  Rep^  (ir.s.)  Prob. 
&M.  20;  ISw.  &Tr.  32. 

On  the  15th  of  December  A,  being  very  ill,  made 
his  wiU,  and  gave  it  to  his  mother  to  take  care  of. 
On  the  21st  of  December,  at  his  request,  she  gave 
it  beck  to  him.  On  the  22nd  of  December  he  died, 
when  the  will  was  found  under  the  bolster  of  the  bed 
on  which  he  died,  the  attestation  clause  and  signa- 
tures of  the  attesting  witnesses  having  been  torn  off: 
— Held,  that  the  will  was  revoked.  In  ike  goode  of 
Lewie,  27  Law  J.  Rep.  (n.S.)  Prob.  &  M.  81;  1 
Sw.  &  Tr.  81. 

C,  in  1828,  made  his  will,  in  contemplation  of 
marriage,  whereby  he  appointed  E  S,  his  intended 
wife,  executrix,  and  made  provision  ibr  bar  and  the 
issue  of  the  marriage.  C  shortly  afterwards  married 
E  S,  and  had  chih&en  by  her.  In  1857  K  died: — 
Held,  that  the  will  was  revoked  by  the  mairiege 
and  birth  of  a  child.  In  the  goode  of  Cadywold, 
27  Law  J.  Rep.  (v.8.)  Prob.  ft  M.  86;  1  Sw.  & 
Tr.  84. 

The  presumption  that  a  will  left  in  the  keeping  of 
the  testator,  if  it  cannot  be  found'  at  his  death,  has 
been  destroyed  by  him  ammo  revocamdi  is  a  pre- 
sumption of  fact  which  prevails  only  in  the  absence 
of  circumstances  to  rebut  it.    Among  such  drcum- 
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flUnces  are  declarations  by  the  teetator  of  goodwill 
towards  the  penons  benefited  by  it,  adherence  to  the 
will  as  made,  and  the  contents  of  the  will  itself. 
Patien  v.  PoiUon,  27  Law  J.  Rep.  (n.8.)  Prob.  & 
H.  41 ;  1  Sw.  &  Tr.  55. 

C,  in  1837,  made  a  will  in  favour  of  her  three 
children,  who  were  illegitimate,  retaining  possession 
of  it.  She  had  no  place  for  the  deposit  of  papers  of 
importance,  and  afterwards  .changed  her  residence 
twice,  and  died  in  1846.  Search  was  then  made 
unsuccessfully  for  a  will  by  her  brother,  who,  when 
doing  so,  destroyed  some  papers  which  he  supposed 
unimportant.  C  always  shewed  the  greatest  affec- 
tion for  her  children,  and  at  the  time  of  making  the 
will  and  shortly  before  her  death  expressed  her  satis- 
faction t^iBt  her  property  was  secured  to  them  in  the 
event  of  her  death,  and  never  expressed  a  desire  to 
^nefit  by  her  will  any  other  person.  A  dmft  of  the 
will,  propounded  by  the  executor,  being  opposed  by  the 
next-of-kin, — ^the  Court  decreed  prolate  of  the  draft, 
holding  that  under  the  cireumstances  the  primdfcbcie 
-presumption  that  C  destroyed  the  will  ammo  revih 
candi  was  rebutted,  inasmuch  as  it  was  possible  that 
the  will  might  have  been  accidentally  lost  in  C's  life- 
time or  debtroyed  after  her  death,  and  highly  impro- 
bable that  she  jvilfully  destroyed  it    Ibid. 

In  order  that  a  will  may  be  revoked  by  tearing,  it 
must  be  shewn  that  the  t^tator  intended  that  which 
he  actually  did  of  itself  to  have  had  the  effect  of 
revoking  it  without  more.  If  he  commences  tearing 
it  with  the  intention  of  revoking  it,  and  being  about 
to  tear  fUrther  stops  in  medio,  the  act  not  being  com- 
plete, the  will  remains  valid.  Elm8  v.  £lmt,  27  Law 
J.  Rep.  (tf.g.)  Prob.  &  M.  96 ;  1  Sw.  &  Tr.  155. 

A  having  commenoed  tearing  his  will,  which  was 
admitted  to  have  been  duly  executed,  with  the  inten- 
tion of  revoking  it,  had  nearly  torn  it  in  two  pieces 
when  he  stopped.  There  was  some  evidence  to  I^id 
to  the  conclusion  that  he  was  about  to  toar  further, 
and  that  he  stopped  at  the  entreaty  of  a  bystander. 
The  Court,  being  satisfied  that  the  will  had  been 
duly  executed,  and  not  satisfied  on  the  evidence  tiiat 
i|  had  been  revoked,  granted  probato.    Ibid. 

When  a  duly  executed  will  is  propounded  in  i^ 
mutilated  state  there  is  a  primd  fade  presumption 
^at  it  was  put  in  that  state  by  the  testator  mnim^ 
fevoea$uii;  but  when  evidence  is  given  for  the  pur> 
|>ose  of  shewing  that  such  is  not  the  case,  the  matter 
}B  at  large,  and  the  presumption  must  be  disregarded, 
and  a  Court  or  jury  should  decide  on  the  evidenoe 
alone,  and  should  not,  if  they  are  in  doubt  on  the 
evidence,  find  against  the  will  by  calling  in  aid  the 
presumption.    Ibid. 

An  aUeii,  domiciled  and  naturalized  in  this  coim- 
try,  ii  subject  to  the  same  disabilities  as  is  a  natural- 
boni  subject.  He  is  incapable  of  contracting  a 
marriage,  which  would  have  been  void  if  contracted 
by  a  natural-bom  subject,  although  valid  by  the  law 
of  his  domicil  of  origin,  and  by  the  lex  lod  contraetilt$, 
MeUe  V.  Metlte;  and  In  the  goods  of  Mette,  28  Law 
J.  Rep.  (if.B.)  Prob.  &  M.  116;  1  Sw.  8c  Tr. 
410. 

A,  a  native  of  Marburg,  in  the  Electorate  of  Hesse 
Cassel,  domiciled  in  England,  married  in  1835, 
and  in  1836  was  naturalized  by  act  of  parliament. 
In  1841  he  made  his  will.  His  wife  having  died,  he 
went  to  Frankfort  in  1846,  and  there  married  a  sister, 
by  the  half-blood,  of  his  deceased  wile,  with  a  vieyr 


to  subsequent  residence  in  England,  suoh  marriage 
being  valid  by  the  law  of  Frankfort  and  by  that  i4 
Hesse  CasscL  Soon  after  his  second  marriage  he 
returned  to  England,  where  he  died  in  1856,  never 
having  since  its  acquisition  abandoned  his  English 
domicil.  I^etters  of  administration  of  the  estjato  and 
effects  of  A  having  been  granted  by  the  Prerogative 
Court  of  Canterbury, — ^Held,  in  a  suit  instituted  foi 
the  purpose  of  recalling  those  letters  of  administra- 
tion, and  obtaining  probato  of  the  will,  that  All 
second  marriage  was  rendered  void  by  the  5  &  6 
Will.  4.  c.  54.  s.  2,  and  consequently  did  not  revoke 
his  will.    Ibid. 

After  a  testator^  death  a  duly  executed  will  wat 
found,  but  the  testator  had  written  the  word  **  can* 
polled  ^  and  his  initials  across  his  signature,  and  at 
the  end  he  had  written  a  memorandum,  in  which  he 
said,  **  I  hereby  revoke  this  will,  and  it  is  altogether 
cancelled,*^  and  "I  intend  to  make  another  will, 
vbereupon  I  will  destroy  this."  The  Court  granted 
probate  to  the  executor,  as  the  will  had  not  been 
revoked  in  any  of  the  modes  prescribed  in  the  20th 
section  of  the  Wills  Act.  In  the  goods  of  Brewstett 
29  Law  J.  Rep.  (N.a.)  Prob.  M.  &  A.  69, 

A  married  woman  exercised  two  powers  of  ap^ 
pointment  in  separate  wills,  executed  at  different 
timea  The  later  will  contained  a  claufo  revoking 
all  former  wills.  Evidence  being  adduced  that  the 
deceased  did  not  thereby  intend  to  revoke  the  ap- 
pointment in  the  first  will,  the  Court  granted  probato 
of  both  wills.  In  the  goods  of  Meredith,  29  Law  J. 
Rep.  (n.8.)  Prob.  M.  &  A.  155. 

A  testator,  by  his  will,  dated  the  9th  of  December 
1857,  made  several  dispositions  of  his  property,  and 
appointed  executors.  He  subsequently  executed  a 
codicil,  by  which  he  altered  two  bequests  in  his  will; 
and  gave  directions  that  his  executors  should  not 
require  the  payment  of  a  debt  of  50^  The  codicil 
commenced,  "This  is  a  codicil  to  my  last  will,  dated 
the  9th  of  December  1857,*'  and  concluded,  *'  and 
In  all  other  respects  I  revoke  my  said  will.**  The 
word  "revoke**  was  inadvertently  written  by  the 
solicitor  who  prepared  the  codicil  instead  of  **  con- 
firm,** and  was  inconsistent  with  the  expressed  intenT 
tions  of  the  deceased.  On  application  by  the  executors 
named  in  the  will  for  probate  of  the  will  and  codicil, 
the  Court  declined  to  act  on  the  assumption  that  th« 
testator  intended  to  **  confirm  **  his  will,  but  granted 
probate  on  the  ground  that  the  direction  in  the  codi* 
cil,  that  the  executors  should  not  require  payment 
of  the  debt,  implied  that  their  ofiioe  was  to  continue. 
in  the  goods  of  Vavy^  29  Law  J.  Rep.  (ff.8.)  Prob. 
&M.  161;  1  Sw.  &  Tr.  262. 

A  made  her  will  in  March  1 854,  and  a  codicil  ia 
June  1854,  one  of  the  legatees  under  the  will  having 
died  since  its  execution.  In  Jdey  1856,  she  executed 
another  codicil,  among  other  things  appointing  one 
of  the  parties  benefited  under  the  codicil  of  1854* 
to  be  executor,  in  the  room  of  one  appointed  in  the 
will.  At  her  death,  in  December  1 857,  the  will  and 
second  codicil  were  found  in  a  tin  box  at  the  Bank 
of  England,  in  which  she  kept  het  papers ;  but  the 
first  codicil,  of  which  the  testatrix  took  possession 
immediately  after  its  execution,  was  nowhere  to  be 
found.  On  motion  for  probate  of  the  draft  of  the 
first  codicil,  with  the  consent  of  the  residuary  lega- 
tees,— Held,  that  the  primd  fwcis  presumption  of 
revocation  wits  strengthened  rather  than  rebutted  by 
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the  circttmstaneei.    Probate  of  the  dnit  refbaed. 
Jn  thegoodi  of  iSftov,  1  Sw.  &  Tr.  62. 

£  H,  a  married  woman,  in  1846  duly  made  a  will 
in  execution  of  a  general  power  of  appointment, 
disposing  of  certain  stock  and  appointing  executors 
thereof.  In  1855  she  made  another  will,  without 
the  consent  of  her  husband^  disposing  of  certain 
other  property  under  her  marriage  settlement,  and 
of  other  articles ;  it  did  not  refer  to  the  general 
power,  under  which  the  will  of  1846  was  made,  nor 
to  the  stock  thereby  appointed  ;  but  it  contained  a 
general  revocatory  clause,  and  named  a  different 
executor:— Held,  that  the  27th  section  of  the  Wills 
Act  was  intended  to  enlarge  the  dispositive  power  of 
testators,  and  has  no  bearing  on  questions  of  revoca- 
tion; that  the  revocatory  clause  in  the  will  of  1855, 
being  in  general  terms,  and  containing  no  reference 
to  the  general  power  in  execution  of  which  the  will 
of  1846  was  made,  or  to  the  property  thereby 
appointed,  did  not  operate  to  revoke  that  will.  In 
theffood9<(f  ElixaheUi  Merritt,  1  8w.  &  Tr.  112. 

A  under  his  marrisge  settlement  had,  in  the  event 
of  his  surviving  B  (his  wife),  a  power  of  appointing 
by  deed  or  will  amongst  his  children  certain  trust 
monies,  and  in  default  of  such  appointment  the 
monies  were  to  be  equally  divided  amongst  them.  A 
survived  B,  and  by  a  will  executed  in  1847  he,  being 
then  a  widower,  (amongst  other  things)  directed  the 
the  unappointed  portion  of  such  monies  to  be 
equally  divided  amongst  his  sons  (a  portion  of  such 
monies  having  been  preTioualy  assigned  to  his  only 
daughter  on  her  marriage).  A,  in  1855,  contracted 
a  second  marriage  and  died  in  1858  without  having 
executed  any  other  will,  or  any  further  appoints 
ment  of  the  trust  monies: — Held,  that  the  will  of 
1847,  so  fiir  as  it  was  an  execution  of  the  power  of 
appointment,  was  not  revoked  by  A*s  second  mar- 
riage, though  the  same  persons  would  take  under 
the  settlement  in  default  of  appointment  as  would 
have  taken  in  case  of  an  intestacy  under  the  Statute 
of  Distributions.  In  the  goods  qjf  FUzroy,  1  Sw.  & 
Tr.  188. 

A,  having  duly  executed  her  will,  subsequently 
became  insane.  Shortly  before  her  death  it  was 
discovered  that  the  will  had  been  mutilated  by  her ; 
but  it  was  proved  to  have  been  in  her  custody  for  a 
short  time  subsequent  as  well  as  prior  to  her  insanity: 
—Held,  that  there  being  satisfoctory  evidence  of  the 
due  execution  of  the  will,  the  onus  of  shewing  that 
it  had  been  mutilated  by  the  testatrix  when  of  sound 
mind  was  upon  the  party  alleging  its  revocation. 
ffcuria^y.  BerraU,  1  Sw.  &  Tr.  158. 

A  will  was  destroyed  by  the  testator,  on  the  suppo* 
sition  that  he  had  substituted  another  for  it,  but  which 
was  not  duly  executed .  Probate  of  a  copy  of  the  first 
will  granted.    ScoU  v.  SeoU,  1  Sw.  &  Tr.  258. 

Testatrix  by  her  will  bequeathed  a  sum  of  money 
to  trustees  upon  trust  to  accumulate  for  a  period 
exceeding  what  the  law  allows^  and  to  pay  and 
divide  the  principal  sum,  interest  and  accumula- 
tions with  and  amongst  a  certain  class,  with  a  power 
of  advancement  in  favour  of  sons.  By  a  codicil, 
after  reciting  that  she  had  by  her  will  bequeathed  this 
sum  upon  trust  to  accumulate  and  to  pay  and  divide 
the  same  sum  and  all  accumulations  thereof  in  man- 
ner therein  mentioned,  she  directed  that  in  lieu  of 
the  accumulations  and  dispositions  made  thereof  by 
her  vrill  the  trustees  should  accumulate  for  twenty- 


one  jean  after  her  deeeue  and  should  rtaod  poe- 
sessed  of  the  principal  money,  interest  and  aceurnn- 
lations  upon  trust  for  soch  of  the  dsas  as  should  be 
then  living.  The  codicil  did  not  repeat  the  power 
of  advancement,  but  concluded  by  confirming  the 
will  in  every  particular  in  which  the  same  was  not 
thereby  alt^ed: — Held,  that  the  power  of  advance- 
ment was  a  valid  and  subsisting  power  and  wsa  not 
revoked  by  the  codicU.  HiU  v.  Waihet,  4  Kay  & 
J.  166. 

By  the  usual  statement  in  the  witnesring  clause  at 
the  end  of  his  will  that  he  has  set  his  hand  to  the 
preceding  pages,  a  testator  makes  the  signatores  on 
those  pages  a  part  of  his  will ;  and  if,  having  so 
recited,  he  afterwards,  cmimio  reooeandi,  tears  off  the 
signatures  from  the  preceding  pages,  it  i*  a  good 
revocation  of  the  whole  will  under  the  20th  section 
of  the  Act,  7  Will.  4.  dt  1  Vict  c.  26.  Wiitiami 
T.  Tjfl^,  Johns.  530. 

(F)  Elmtiom  uhdbe. 

Sir  B  C  was  seised  in  fise  simple  in  poasession  of 
the  manor  of  Clifton  and  lands  at  Wilford,  and  of 
advowsons  and  other  estates.  The  mansion-house 
and  demesnes  of  Clifton  and  the  manor  of  Wilford 
were  settled  to  the  use  of  Sir  B  C  fbr  life,  with 
remainder  to  J  C  for  life,  with  remainder  to  the  first 
and  other  sons  of  J  C  in  tail,  with  remainder  to  the 
use  of  Sir  B  C  in  fee.  Being  so  entitled,  Sir  B  C 
by  his  will  devised  the  manors  of  Clifton  and  Wil- 
ford, and  the  mansion-house  of  Clifton  and  the 
advowsons,  and  all  his  lands  in  Clifton  and  Wilford, 
"  usually  called  the  Clifton  estate,"  to  the  use  of 
J  C  for  life,  with  remainder  to  the  eldest  son  of 
J  C  for  lifo,  with  remainder  to  the  first  and  other 
sons  of  such  eldest  son  in  tail,  with  divers  remainders 
over: — Held,  (affirming  a  decision  of  the  Master  of 
the  Bolls)  that  Sir  B  C  mtended  to  pass  both  the 
estates  of  which  he  was  owner  in  fee,  and  the  settled 
estates,  and  that  J  C  and  the  eldest  son  of  J  C  were 
put  to  their  election  either  to  take  the  benefit 
devised  to  them  respectively  under  the  will,  or  to 
take  in  opposition  to  it  under  the  settlement  Wm- 
tow  V.  Cl^fkm,  26  Law  J.  Bep.  (v.s.)  Chanc.  218; 
21  Beav.  447. 

An  estate,  called  H  F,  stood  limited,  along  with 
some  other  property  of  small  amount,  to  W  S  fiir 
life,  with  remainder  to  his  children  in  tail,  remain- 
der to  J  S  for  life,  remainder  to  trustees  fat  a  term, 
in  trust  to  raise  10,0001.  for  the  younger  children  of 
J  S  and  the  younger  children  of  C  S,  and,  satajeet 
thereto,  to  the  first  and  other  sons  of  J  8  succes- 
sively in  tail,  with  divers  remainders  over.  J  S  died 
in  the  lifetime  of  W  S,  leaving  a  will,  by  which, 
though  not  in  possession  of  the  H  F  estate,  and 
having  no  devisable  interest  in  it,  he  purported  to 
devise  it  to  the  plaintiff,  who  was  his  eldest  son,  in 
fbe,  and  gave  various  benefits  to  his  own  younger 
children.  W  S  afterwards  died  without  issue^  upon 
which  the  plaintiff  became  entitled  to  the  H  F 
estate  as  tenant  in  tail,  subject  to  the  10,0001. 
eharge  :<— Held,  that  the  younger  children  of  J  S 
were  not  put  to  their  election  between  their  shares 
of  the  10,000/.  and  the  benefits  given  them  by  their 
father's  will;  for  that  a  devise  of  an  estate  does  not 
per  ae  impart  an  intention  to  devise  it  free  fh>m  in- 
cumbrances so  as  to  put  incumbrancers  to  their  elec- 
tion; and,  moreover,  that  an  absence  of  intontioa  to 
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deriae  the  estate  free  from  incumbnnoes  wbi  to  be 
inlSnTed  from  the  fiwt  that  nothing  bad  been  given 
by  the  will  to  the  children  of  C  S,  bo  that  they  were 
clearly  not  put  to  their  election  aa  to  their  shares  of 
the  10,0002.  StepheM  v.  S(q>hen9,  I  De  Gex  & 
J.  62. 

Deviie  of  residuary  real  estate  in  lieu  and  dis- 
charge of  all  debts  due  from  testator  to  devisee. 
Devisee  dies  intestate  three  days  af^er  testator: 
—Held,  as  between  the  heir  and  personal  representa- 
tive of  the  devisee,  that  it  not  being  manifestly  for  the 
disadvantage  of  the  devisee  to  retain  the  devised 
estate,  the  Court  could  not  presume  a  disclaimer  by 
her;  consequently,  her  heir  was  entitled  to  the  estate, 
and  debts  claimed  by  her  administrator,  as  due  to 
her  from  the  testator,  were  discharged.  Sarris  v. 
WaOeim^  2  Kay  &  J.  473. 

But,  tinnhU,  had  it  been  manifestly  for  the  disad- 
vantage of  the  devisee  to  retain  the  estate  upon  the 
terms  proposed  by  the  testator,  the  Court  might  have 
presumed  a  disclaimer.     Ibid. 

Devise  of  Black  Acre  to  defendant  for  life  made 
conditional  upon  his  confirming  the  disposition  in 
the  will  of  such  of  the  hereditaments  thereinaft^ 
devised  as  were  the  property  of  testator's  late  brother, 
S  U,  deceased,  followed  by  a  residuary  devise  of  ''all 
and  eveiy  the  manors  and  hereditaments,  being 
freehold  of  inheritance,  of  or  to  which  testator  was 
then  or  at  his  death  should  be  seised  or  entitled,  at 
law  or  in  equity,  for  any  devisable  estate  or  interest, 
or  which  testator  then  had,  or  at  the  time  of  his 
decease  should  have  power  to  dispose  by  will,  in- 
cluding lands  known  as  Duchy  lands,"  as  to  White 
Acre  and  two  other  estates,  to  uses  for  securing  an 
annuity  to  an  annuitant  for  life,  and  as  to  all  and 
singular  the  same  manors  and  hereditaments  (sub- 
ject, as  to  the  three  last-mentioned  estates,  to  the 
uses  thereinbefore  limited)  to  use  of  plaintiff  for  life: 
—Held  (following  Winiwr  v.  Clifton,  3  Jur.  N.& 
74),  that  defendant  was  bound  to  elect  between 
Black  Acre  and  certain  Duchy  lands,  of  which 
White  Acre  was  one,  and  stood  limited  to  S  U  for 
life,  with  remainder  to  testator  for  life,  with  remain- 
der to  defendant  for  life,  with  remainder  over  for  life 
and  in  tail,  with  ultimate  remainder  to  testator  in 
fee,  testator  having  no  other  Duchy  lands.  Usiicke 
V.  Peters,  4  Kay  &  J.  487. 

Whether,  if  White  Acre  had  not  been  mentioned, 
a  case  of  election  would  have  been  prevented  from 
arising,  upon  the  ground  that  the  testator  contem- 
plated the  possibility  of  acquiring  other  Duchy  lands 
in  the  interval  of  the  date  of  his  will  and  his  death — 
fucsre.    Ibid. 

Testator  devised  Hood's  Farm  to  his  ddett  mm  in 
fee.  Hood's  Farm  was,  under  another  will,  charged 
with  portions  for  the  younffer  children  of  the  testator 
and  of  his  brother;  and,  subject  thereto,  it  was  under 
that  other  will  devised  to  the  testator's  eldest  son  in 
tail.  The  testator  gave  his  other  real  estate  to  his 
children  other  than  the  eldest  son,  and  his  personal 
estate  to  his  children  generally : — Held,  that  the 
younger  children  were  not  put  to  their  election. 
'Stejfyhens  v.  Stephens,  3  Drew.  607. 

A  testator,  whose  only  funded  property  consisted 
of  a  sum  of  long  annuities,  which  had  been  purchased 
by  him  in  the  joint  names  of  himself  and  wife,  be- 
queathed to  hb  brothers  an  interest  in  **  his  present 
funded  stock  or  Government  secuiities.'*    He  also 


made  a  provision  for  his  wife  i-rHeld,  that  the  wife 
was  put  to  her  election  in  regard  to  the  long  annui- 
ties.   Cfrosvenor  v.  Jhtrston^  25  Beav.  97. 

A  testator  had  an  exclusive  power  of  appointment 
over  an  estate  to  his  children  and  grandchildren, 
and  an  exclusive  power  to  appoint  a  fund  amongst 
his  children  only.  He  appointed  the  estate  to  some 
of  his  children,  and  the  fund  to  his  children  and  to 
a  grandchild  (who  was  not  an  object)  :~Held,  that 
this  was  not  a  case  of  election,  and  that  the  children 
were  not  compellable  to  elect,  dther  to  give  effect  to 
the  appointment  of  the  fund  to  the  grandchild,  or 
reject  the  benefits  appointed  under  the  first  power. 
In  re  Fov>ler's  Trusty  27  Beav.  862. 

A  testator  was  the  owner  in  fee  of  a  moiety  of  the 
^ooss  Qreen  property;  the  other  moiety  belonged 
to  his  wife.  By  his  will,  he  devised  "all  that 
his  messuage,  tenement,"  &c.  situate  at  Chose  OrteOy 
and  all  other  his  real  estate,  to  his  widow  for  life, 
and  he  gave  her  other  benefits: — Held,  that  this 
raised  a  case  of  election  as  against  the  widow. 
summons  v.  FUuimons,  28  Brav.  417. 

Under  his  marriage  settlement  A  B  had  a  power 
of  appointing  property  amongst  the  children  or 
remoter  issue  of  the  marriage.  By  his  will  he 
appointed  the  settled  property  to  his  son  and 
daughter  in  equal  shares,  to  vest  in  them  in  the 
manner  thereinafter  expressed  concerning  his  resi- 
duary estate.  He  afterwards  gave  his  residuary 
estate  in  trust  as  to  one  half  to  his  son  absolutely  to 
vest  at  twenty- five,  but  subject  to  the  settlement 
thereinafter  directed^  which  was  to  be  made  upon  him 
and  his  children,  with  gifts  over  to  persons  not 
objects  of  the  power.  The  son  insisted  that  he  took 
the  settled  property  absolutely,  discharged  from  the 
void  restrictions;  but  the  Court  held  that  he  must 
elect  whether  he  would  take  under  or  against  the 
wiU.     TomJcyne  v.  Blane,  28  Beav.  422. 

(G)  PnooF  or. 

(a)  In  SoUnm  Form. 

To  prove  a  will  in  the  Court  of  Probate,  it  is  not 
necessary  that  both  the  attesting  witnesses  should  be 
examin«l.  Bdbin  v.  Skeates^  27  Law  J.  Rep.  (n.s.) 
Prob.  &  M.  56;  1  Sw.  &  Tr.  148. 

Where  an  executor  propounds  a  will  in  solemn 
form,  and  there  are  several  defendants  whose  case 
on  the  pleadings  is  substantially  the  same,  the  Court 
will  hear  counsel  only  for  one  defendant.  Palmer 
V.  Maelear,  1  Sw.  &  Tr.  149, 

The  opposite  counsel  cannot  inspect  letters  which 
a  witness  has  with  him  during  examination,  though 
they  relate  to  the  cause,  without  putting  them,  if 
required  by  the  other  side,  in  evidence.     Ibid. 

In  a  cause  of  proving  a  will  and  codicil  in  solemn 
form,  promoted  by  the  executor  against  the  legal 
personal  representative  of  the  sole  next-of-kin  of  the 
deceased,  a  compromise  having  been  agreed  to,  by 
which  a  verdict  establishing  the  will  and  codicil  was 
to  be  taken  by  consent  for  the  plaintiff,  and  the 
defendant  was  to  receive  2,0002.  out  of  the  estate, 
— Held,  that  the  Judge  of  the  Court  of  Probate  had 
jurisdiction  to  make  the  terms  of  the  compromise  a 
rule  of  Court,  and  to  enforce  it  as  such.  Probate 
of  the  will  and  codicil  was  decreed  to  the  plaintiff, 
as  executor,  the  terms  of  the  compromise  being 
embodied  in  the  decree.  Harvey  v.  Allen,  1  Sw.  & 
Tr.  151. 
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(»)  Mimmg  Wm, 


G  made  his  will  in  1855,  appointing  hit  wife  sole 
•zeeutriz.  In  May  1857  he  fled  from  Delhi  when 
the  mutiny  broke  out,  leaving  there  a  desk  contain- 
ing the  will.  After  the  recapture  of  Delhi,  an 
attempt  was  made  to  recover  it,  but  without  suocen. 
G  died  in  June  1867.  On  proof  of  the  due  execu- 
tion of  the  will  and  of  its  contents,  the  Court  granted 
probate  to  the  executrix.  In  ikt  good*  rf  Cfardner^ 
27  Law  J.  &ep.  (■.&)  Prob.  &  M.  55;  1  Sw,  &  Tr. 
109. 

(c)  DtnAiU  ProbaU. 

A  died,  leaving  a  will,  appointing  B»  C,  D  and  E 
her  executors,  and  directing  that,  in  case  B  should 
die,  F  should  be  an  executor  in  his  place.  All  the 
executors  proved  the  will.  B  died,  and  F  applied 
that  a  doable  probate  should  be  granted  to  him  :^> 
Held,  on  the  authority  of  In  ike  goods  o/Lighton^ 
that  he  was  entitled  to  the  grant,  without  the  con- 
sent of  the  surviving  executors,  the  will  shewing  a 
clear  intention  that  he  should,  on  B's  death,  suc- 
ceed him  as  an  executor.  In  the  goods  of  Johnson, 
27  Law  J.  Rep.  (n.s.)  Prob.  &  M.  9;  1  8w.  &  Tr. 
17, 

(<2)  Stecutor  aecordtng  to  the  Tenor. 

H  D  died  in  1857,  having  by  his  will  directed  his 
debts  and  ftineral  and  testamentary  expenses  to  be 
paid,  and  devised  and  bequeathed  all  his  realty  and 
personalty  to  W  D,  his  executors,  &c,  upon  certain 
trusts,  and  empowered  W  D  to  appoint  by  deed  or 
will  any  other  person  or  persons  to  be  a  joint  trustee 
with  him  or  a  succeeding  trustee  for  the  purposes  of 
his  will,  and  appointed  W  D  sole  executor.  W  D 
died  without  having  proved  the  will,  leaving  a  will 
whereby  he  gave  ail  his  real  and  personal  estate,  to 
which  he  should  be  beneBciallv  entitled,  or  over 
which  he  had  any  power  of  appointment  or  disposi- 
tion to  H  and  B,  upon  certain  trusts,  and  appointed 
them  trustees  and  executors  of  his  wilL  The  will 
recited  that,  by  the  will  of  H  D,  he  was  empowered 
to  appoint  any  other  person  or  persons  to  be  a  joint 
or  succeeding  trustee.  H  having  renounced,  pro- 
bate of  the  will  of  W  D  was  granted  to  B.  On  a 
motion  by  a  creditor  of  the  estate  of  H  D,  for  an 
order  to  compel  B  to  accept  probate  of  the  will  of 
H  D,  or  in  default  calling  on  him  to  accept  or  refuse 
letters  of  administration, — Held,  that  B  could  not  be 
compelled  to  take  probate  of  the  will  of  H  D,  as  he 
was  not  appointed  executor  of  that  will,  and  did  not, 
by  accepting  the  trusts  of  the  will  of  U  D,  become 
executor  of  the  will  of  H  D  according  to  the  tenor. 
Moss  V.  BardsweU^  29  Law  J.  Bep.  (n.s.)  Prob.  H. 
&  A.  117. 

{e)  Citations. 

In  a  cause  of  proving  in  solemn  form  the  will  of  a 
spinster,  a  bastsird,  which  affected  real  estate,  the 
Court  authorized  the  executor,  under  rule  34.  of  the 
Rules  in  respect  of  Contentious  Business,  to  cite  the 
Queen's  Proctor  to  see  proceedings,  Wyman  v. 
AshweU,  29  Law  J.  Rep.  (n.b.)  Prob.  M.  A  A.  94, 

Where  a  party  to  a  suit  is  before  the  Court  as 
nex^of-kin  or  legatee,  being  also  heir-at-law  or 
devisee  under  the  same  will,  it  is  unnecessary  to  cite 
him  to  see  proceedings  under  section  61.  of  the 


20  &  21  Viet.  e.  97.  as  heiiHit-law  or  devisee.  Sm^ 
herieg  t.  Tnvamam,  29  Law  J.  Bep.  (ms.)  Piob. 
M,  &  A.  142. 

(/)  Co^frmaHon  and  Probate  Act. 

The  note  or  memorandum  on  a  probate,  that  the 
deoeaaed  died  domiciled  in  England,  mentioned  in 
pection  14.  of  the  ''  Confirmation  and  Probate  Act, 
1858,"  21  &  22  Vict.  e.  56,  must  be  written  beforv 
the  probate  issues.  In  the  goods  ofMfur,  28  Law 
J.  Rep.  (N.8.)  Prob.  &  H.  49;  1  Sw.  &.  Tr.  294. 

The  Court  will  not  revoke  a  probate  rightly 
granted,  and  not  issued  under  a  mistake.  Therefor^ 
when  A  died  domiciled  m  EngUind  poasesaed  of  per- 
sonalty in  Scothuid,  and  probate  of  his  will  was  issued 
without  a  note  that  the  deceased  died  domiciled  in 
England  written  on  it,  the  Court  refused  to  allow 
such  a  note  to  be  made  on  it,  and  also  refused  to 
revoke  the  probate,  that  a  new  one  might  be  obtained, 
stating  such  fact    Ibid. 

The  executors  of  a  Scotch  will,  having  sent  the 
original  confimoation  granted  by  the  Commissary 
Court  to  the  colony  of  Victoria,  obtained  a  duplicate 
confirmation  from  that  Court,  and  applied,  under  the 
12th  section  of  the  21  &  22  Vict.  c.  56,  to  have  the 
seel  of  the  Probate  Court  affixed  to  it  The  Court 
ordered  the  seal  to  be  aflixed,  on  the  ground  that  it 
was  bound  to  give  faith  to  the  Commissary^ft  certi- 
ficate, and  could  not  take  into  consideration  the  fact 
that  the  confirmation  was  a  duplicate.  In  the  goods 
qf  Webster,  29  Law  J.  Rep.  (h.8.)  Prob.  M.  &  A.  66. 

The  executors  of  a  Scotch  testator  obtained  a  con* 
firmation,  including  the  whole  personal  estate  in 
Scotland,  before  the  12th  of  November  1858,  when 
the  Confirmation  and  Probate  Act  came  into  opera- 
tion. After  that  date  they  obtained  an  additional 
confirmation,  including  personal  estate  in  England, 
Upon  application  by  the  executors  to  have  the  seal 
of  the  Probate  Court  afifixed  to  the  additional  con- 
firmation, under  the  12th  section  of  the  act,  the 
Court  held,  that  it  was  bound  to  exercise  its  ows 
judgment,  whether  the  12th  section  was  applicable 
to  such  additional  confirmation,  notwithstanding  its 
having  been  granted  by  the  CommisBary,  and  being 
of  opinion  that  it  was  not  applicable,  rejected  the 
motion.  In  the  goods  of  Gordon,  29  Iaw  J.  Rep. 
(n.s.)  Prob.  M.  &  A.  67. 

(g)  General  Points. 

R  S  died  on  the  19th  of  January  1858,  two  days 
after  her  husband's  death,  leaving  a  will,  made 
during  her  coverture,  which  had  not  been  re-pub- 
lished after  her  husband's  death.  R  S  had  no  power 
under  any  instrument  to  make  a  will  during  cover- 
ture. At  the  time  of  the  death  of  her  husband  and 
herself  there.was  invested  in  the  husband"^  name  in 
the  3/.  per  cent  annuities,  with  monies  of  bis,  a  sum 
of  money  which  had  always  been  treated  by  the  hus- 
band and  wife  as  her  separate  property,  the  same 
being  the  sayings  of  the  wife  of  presents  made  to  her 
by  her  husband.  By  his  will  the  hu»band  declared 
that  the  ssid  sum  was  the  sole  property  of  his  wife : 
— Held,  that  the  said  monies  were  the  separate  estate 
of  the  wife,  her  husband  being,  as  to  them,  a  trustee 
for  her,  and,  consequently,  might  be  disposed  of  liy 
a  will  made  during  her  coverture;  but  that,  as  she 
survived  her  husband,  probate  should  be  granted, 
limited  to  such  property  as  she  had  power  to  diapoae 
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of.    In  Ae  goods  of  SmUk,  ^7  Law  J.  Bep.  (■  a) 
Prob.  &  M.  89;  1  Sir.  &,  Tr.  125. 

Rule  69.  of  the  Eules  for  the  Principal  Registry 
in  Non-Contentious  Business,  which  directs  that  the 
RegistmrB.  are  not  to  allow  probate  of  the  will, 
or  administration  with  the  will  annexed,  of  any 
obviously  iliiterate  person  to  issue,  unless  they  have 
previously  satisfied  themselves  that  the  said  will  was 
read  over  to  the  deceased  before  the  execution,  or 
that  the  deceased  had  at  such  time  knowledge  of  its 
contents,  applies  to  a  will  made  by  a  soldier  in  actual 
Diilitarv  service  and  executed  by  mark.  Jn  thtgoodM 
ofHackdt,  28  Law  J.  Rep.  (n.8.)  Prob.  &  M.  42. 

The  Prerogative  Court,  putting  a  construction  on 
a  will,  made  a  grant  of  letters  of  administration  to 
K.  The  Court  of  Chancery  held  that  construction 
to  be  wrong,  and  that  W  was  entitled.  K  appealed 
to  the  House  of  Lords.  W  applied  for  the  grant  to 
be  to  him  in  accordance  with  the  decree  of  the  Court 
of  Chancery : — Held,  that  the  proceeding  in  Chan- 
cery was  in  the  nature  of  an  appeal  from  the  Prero- 
gative. Court,  and  that  its  decision  must  prevail. 
Grant  decreed  to  W.  Wourm  v.  KeUcn,  28  Law  J. 
Rep.  <N.8.)  Prob.  &  M.  122. 

The  executoit  named  in  a  will  which  disposes  only 
of  realty  are  generally  entitled  to  probate.  If,  how- 
ever, such  a  will  be  made  in  execution  of  a  power, 
Ibey  are  not  entitled  to  probate,  as,  in  that  case, 
their  authority  is  only  co>extensive  with  the  power 
given  by  the  will,  and  they  take  nothing yure  repre- 
9mUaioni»*  C^Dwyer  v.  Oea/rt  and  In  the  goods  of 
Parkin,  29  Law  J.  Rep.  (n.s.)  Prob.  &  M.  47;  1 
Sw.  &  Tr.  465. 

A  clause  in  a  will  revoking  all  prior  wills  is  equi- 
valent to  a  bequest  to  the  persons  who  would  be 
entitled  to  the  personal  estate  of  the  testator  in  case 
he  had  died  intestate;  and,  therefore,  though  the 
will  in  terms  disposes  only  of  property  held  by  the 
testator  in  trust,  the  grant  of  probate  to  the  executor 
should  be  general,  and  not  limited  to  the  trast  pro- 
perty. In  the  goods  of  Lanctister,  29  Law  J.  Rep. 
(if.B.)  Prob.  &  M.  19;  1  Sw.  &  Tr.  464. 

The  executon  of  a  will  affecting  realty  cannot  be 
prevented  from  obtaining  probate  in  common  form 
by  a  caveat  entered  by  the  heir-at-law  if  he  has  not 
been  cited.  If  the  heir-at-law  enters  rach  eavetU,  it 
is  not  necessary  for  the  executors  to  deliver  a  decla- 
ration; and  if  they  do  so,  and  the  heir-at-law  does 
not  plead  to  it,  be  will  not  be  condemned  in  the 
costs  incurred  in  delivering  it  Young  v.  Ferries 
29  Law  J.  Rep.  (n.s.)  Prob.  M.  &  A.  69. 

An  executor  having  propounded  a  will,  a  party 
who  appeared  to  dispute  it,  as  the  natural  son  of  the 
deceased,  was  put  upon  proof  of  his  interest.  In  his 
declaration  he  alleged  (inier  alia)  that  the  deceased 
was  a  domiciled  Portuguese;  that  he  was  his  natural 
8on ;  that  by  the  law  of  Portugal  he  was  entitled  to  the 
whole  of  the  deoeased^s  property ;  and  that  he  had 
institnted  a  suit  in  Portugal  agamst  the  executor,  in 
which  he  obtained  a  decree  that  he  should  be  put 
into  possession  of  the  property.  The  declaration  did 
not  state  the  nature  of  the  suit,  nor  the  questions 
involved  in  it;  nor  did  the  judgment  shew  that  the 
plaintiff  was  in  the  same  position  as  a  legitimate  son. 
The  executor  traversed  all  these  allegations,  except 
that  of  the  foreign  suit  and  judgment  The  Court 
held,  on  demurrer  to  the  executor's  plea,  that  the 
foreign  judgment  alone  did  not  shew  such  an  interest 


fai  the  party  in  whose  favour  it  was  made  ai  to  entitle 
him  to  dispute  the  will.  Cfrispin  v.  DogUone,  29 
Law  J.  Rep.  (v.8.)  Prob.  M.  &  A.  130. 

A  limited  probate  taken  out  of  the  will  of  a  feme 
covert  will  not  continue  the  chain  of  representation 
under  the  general  probate  of  the  will  of  the  original 
testator,  but  the  Court  will  make  a  supplemental 
grant  limited  to  the  property  which  the  feme  covert 
had  as  executrix.  In  the  goods  of  Bayne,  1  Sw.  & 
Tr.  182. 

Application  on  behalf  of  the  plaintiffii  to  direct  a 
cause  to  be  tried  at  the  coming  assises  at  Derby, 
refused.  There  is  no  similarity  between  the  position 
of  a  plaintiff  here  and  his  common  law  right  to  lay 
the  venue  where  he  pleases.  A  testamentary  suit  is 
at  large,  and  ought  to  be  tried  before  the  Judge  in 
the  Court  of  Probate,  though  he  has  a  discretionary 
power  to  send  an  issue  to  be  tried  before  a  Judge  of 
Assize.     Cooper  ▼.  Moss,  1  Sw.  &  IV.  ]  43. 

B  died  in  May  1850,  leaving  a  will,  dated  May 

1849,  and  two  codicils  dated  May  1850.  Probate 
of  these  papers  vras  taken  in  common  form  in  July 

1850.  In  April  1858,  two  legatees  under  the  will 
intimated  their  intention  of  disputing  the  two  codi> 
cils ;  whereupon  the  surviving  executors  commenced 
a  suit  and  Bled  their  declaration  on  the  25th  of 
June.  On  the  21st  of  July  the  defendants  filed 
pleas :  fint,  alleging  that  the  codicils  were  unduly 
executed;  and  secondly,  that  the  testator  was  oi 
unsound  mind  at  the  time  of  their  execution.  On 
the  18th  of  November  the  phiinlifis  set  the  case 
down  for  hearing,  but  it  had  not  come  on  for  triiil. 
The  defendants  now,  on  the  affidavit  of  their  solicitor, 
applied  for  leave  to  amend  their  pleas  by  inserting 
similar  pleas  as  against  the  will,  on  the  ground  that 
since  the  pleas  were  filed,  their  solicitor  had  received 
information  impeaching  the  validity  of  the  wilL  The 
Court,  hcBSttcente,  allowed  such  amendment,  on  con- 
dition of  a  portion  of  a  legacy  already  received  by 
one  of  the  defendants  being  brought  into  Court,  the 
costs  of  the  motion  being  paid,  and  the  pleadings 
ameuded  withm  a  week.  Ware  v.  CkuUon,  1  Sw. 
&  Tr.'261. 

The  inclination  of  the  Court  is  to  allow  the  record 
to  be  amended  at  the  trial  by  the  addition  of  a  new 
plea,  rather  than  to  shut  out  any  defence  which 
might  be  raised.  The  defendants  were  allowed  to 
put  on  the  record  at  the  trial  a  plea,  that  the  will  i^ 
dispute  had  been  obtained  by  the  undue  influence  m 
one  of  the  plain tiffd,  subject  to  the  postponement 
and  rehearing  of  the  cause,  if  required  by  the  plain- 
tiffs, and  to  the  payment  by  the  defendants  of  ail 
expenses  mcurred  by  such  postponement  Todd  ▼. 
jSiciRfwtbii,  1  Sw.  &  Tr.  269. 

Where,  in  a  probate  cause,  the  county  court  has 
jurisdiction,  the  Court  may,  though  application  be 
made  in  behalf  of  all  the  psilies  to  the  cause  Ibr  it 
to  be  tried  at  the  assises,  still,  in  its  discretion,  direet 
it  to  be  tried  in  the  county  court  Dmm  t.  Dwm, 
I  Sw.  &  Tr.  521. 

{h)  Costs. 

Kext-of-kin  has  generally  a  right  to  call  upon  the 
executor  to  prove  a  irill  per  testes,  and  to  cross-exa- 
mine the  witnesses  produced  in  support  of  it,  without 
being  subject  to  oosls.  If,  however,  he  gives  in  a 
plea,  and  feils  to  prove  it,  he  will  be  liable  to  costs 
from  the  date  of  the  plea.     Where  pleadings  contain 
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iirelerant  matter,  application  should  bo  mado  at 
chambers  to  have  it  struck  out.  Parlar  v.  Farlar, 
27  Law  J.  Rep.  (ir.8.)  Prob.  &  M.  103 ;  1  8w.  & 
Tr.  124. 

An  executor  of  a  former  will  has  the  same  right 
as  a  next-of-kin  to  put  an  executor  of  a  subsequent 
will  upon  proof  in  solemn  form,  and  to  interrogate 
his  witnesses  without  being  liable  for  costs.  BoaUm 
▼.  Fox,  29  Law  J.  Rep.  (n.8.)  Prob.  M.  &  A.  68. 

An  application  for  a  certificate  for  the  costs  of  a 
special  jury  was  not  made  until  three  months  after 
trial.  The  Court  held  that  it  was  bound  to  exercise 
the  powers  conferred  on  it  by  the  86th  section  of  the 
Probate  Act  (20  &  21  Vict.  c.  77),  with  regard  to 
trials  by  jury,  subject  to  the  same  rules  as  the  com- 
mon law  Courts,  and,  therefore,  under  the  34th  sec- 
tion of  the  Jury  Act  (6  Geo.  4.  c.  50),  refiised  the 
application  as  being  too  late.  Shipper  t.  Skipper^ 
2d  Law  J.  Rep.  (n.8.)  Prob.  M.  &  A.  133. 

Issues  of  undue  execution,  incapacity  and  undue 
influence  raised  by  the  next-of-kin  in  opposition  to  a 
will  were  found  against  him.  The  Court,  howoTer, 
refused  to  condemn  him  in  costs,  because  it  was  of 
opinion  that  the  parties  propounding  the  will,  and  in 
whose  fkTour  it  was  made,  had  acted  so  as  to  excite 
the  suspicion  of  the  next-of-kin;  but  refused  to 
allow  his  costs  out  of  the  estate,  because  he  had  not 
sufficient  grounds  for  the  pleas  he  had  filed.  Broad- 
hetU  V.  Hughn,  29  Law  J.  Rep.  (N.a)  Prob.  M.  & 
A.  134. 

A  testamentary  suit  having  been  instituted  against 
a  married  woman  without  making  her  husband  a 
party  to  it,  she  propounded  a  will  knowing  that  it 
had  not  been  duly  executed.  The  Court  pro- 
nounced against  the  will,  and  condemned  her  in 
costs.  ClarJaon  v.  Waterhimae,  29  Law  J.  Rep.  (n.s.) 
Prob.  M.  &  A.  186. 

An  attorney  propounded,  as  executor,  a  will, 
which  purported  to  be  attested  by  two  of  his  clerks. 
The  next-of-kin  pleaded  in  opposition  to  the  will; 
issue  was  joined,  and  the  case  came  on  for  trial 
before  a  jury.  On  the  morning  of  the  trial  the 
counsel  for  the  executor  stated  that  the  executor 
would  consent  to  a  verdict  for  the  defendant  In 
the  absence  of  a  satis&ctory  explanation  by  the 
plaintiff  of  the  circumstances  under  which  the  will 
had  been  propounded  and  withdrawn,  the  Court 
condemned  him  in  the  costs  of  the  suit  lUekardi 
V.  Eumphreys,  29  Law  J.  Rep.  (n.8.)  Prob.  M.  &  A. 
137. 

The  will  of  a  married  woman  being  propounded 
by  her  executors,  it  was  opposed  by  her  husband, 
and  a  question  of  domicil  was  raised  upon  the  plead- 
ings. That  question  was  decided  in  favour  of  the 
executors,  and  the  decision  was  affirmed,  upon 
appeal,  by  the  House  of  Lords,  without  costs.  The 
costs  of  the  litigation  in  this  court  were  allowed  out 
of  the  estate,  on  the  ground  that  the  question  raised 
by  the  party  opposing  was  so  doubtful  that  he  was 
entitled  to  have  it  decided  by  a  competent  tribunal. 
JRobma  v.  Dolphin,  29  Law'  J.  Rep.  (v.s.)  Prob. 
M.  &  A.  138 ;  1  Sw.  &  Tr.  618. 

A  will  and  two  codicils  haying  been  propounded 
by  executora,  W,  who  was  also  an  executor  under 
the  will,  disputed  the  validity  of  the  second  codicil : 
pleading,  first,  fraud ;  secondly,  undue  influence ; 
thirdly,  that  the  testator  was  ignorant  of  its  contents. 
The  heiress-at-law,  being  cited  to  see  proceedings, 


entered  a  caveat  against  the  will  and  first  oodicfl ; 
and,  on  this  being  warned,  pleaded  in  opposition  to 
the  will  and  both  codicils:  first,  incapacity;  secondly, 
undue  influence.  All  these  issues  being  found  by 
a  jury  in  fitvour  of  the  executors,  the  Court  pro- 
nounced for  the  will  and  codicils,  and,  in  genenl 
terms,  condemned  the  defendants  in  costs.  On 
motion  on  behalf  of  the  heiress-at-law  to  vary  this 
decree  as  to  costs, — Held,  first,  that  an  heir-at-law 
cited  to  see  proceedings,  if  he  plead,  but  does  not 
prove  such  pleas,  in  opposition  to  a  will,  ii^  with 
respect  to  his  liability  for  costs,  in  a  position  anap 
logous  to  that  of  the  nextrof-kin  in  the  Prerogative 
Court,  who,  not  content  vrith  putting  the  executora 
on  proof  of  the  will,  had  brought  in  an  allegation, 
and  had  failed  to  prove  it ;  and,  therefore,  tluit  the 
heiress-at-law  was  Uable  for  the  costs  incurred  since 
the  entry  of  the  caveat  by  her.  Secondly,  that  the 
costs  ought  to  be  distributed  by  taxing,  against  the 
heiress-at-law  such  portions  of  (iie  costs  of  the  briefii 
and  witnesses  as  belonged  to  the  issues  raised  by 
her  as  to  the  will  and  first  codicil  from  the  date  of 
her  caveat,  and  against  W  the  costs  of  such  part  as 
related  to  the  second  codicil ;  and  that  when  costs 
had  been  incurred  in  any  matter  equally  applicable 
to  both  parties,  so  that  they  could  not  be  aadgned 
to  one  more  than  to  the  other,  they  should  be  taxed 
equally  between  them.  Fyton  v.  TTetfrope,  29  Law 
J.  Rep.  (N.s.)  Prob.  M.  &  A.  189 ;  1  Sw.  &  Tr.  279. 

Nine  years  after  a  testator's  death  his  executor 
produced  and  propounded  a  will.  It  was  opposed 
by  the  next-of-kin.  The  executor  acooiuted  for 
the  delay  by  saying  that  the  testator  had  desired 
that  it  should  not  be  produced  until  after  his  mother^ 
death.  The  will  being  admitted  to  probate,  the 
Court  held,  that,  as  the  conduct  of  the  testator  in 
desiring  its  conoBslment  had  given  the  next-of-kin 
a  reasonable  ground  for  suspicion,  she  ought  not  to 
be  condemned  in  the  costs  of  her  opposition.  £wh 
herley  v.  Treifamon,  29  Law  J.  Rep.  (n.s.)  Prob.  M. 
&  A.  143. 

In  taxing  the  costs  of  a  trial,  the  registrar  has  a 
discretion  as  to  the  number  of  witnesses  and  the 
number  of  counsel  whose  expenses  and  fises  shonld 
be  allowed.  The  expenses  of  only  one  eonsultation 
are  usually  allowed.  In  a  testamentary  suit,  a  will 
of  1858  was  propounded  by  the  plaintiffiL  The 
defendants,  executora  under  a  former  will,  pleaded 
incapacity.  A  verdict  being  found  for  the  defen- 
dants, the  plaintiff  was  condemned  in  costs.  The 
regitttrer,  in  taxing  the  costs,  disallowed  the  expenses 
of  two  witnesses  called  by  the  defendants  to  prove 
the  execution  of  the  former  will.  The  Court 
directed  the  registrar  to  review  his  taxation,  on  the 
ground  that,  though  the  execution  of  the  former 
will  was  not  in  issue,  it  was  a  piece  of  evidence 
tending  to  establish  the  issue  raised,  and  therefore 
the  expenses  of  one  witness,  but  of  one  only,  as  the 
factum  of  the  will  was  not  in  issue,  should  be 
allowed.  Sdwardt  v.  Payne,  29  Law  J.  Rep.  (n.8.) 
Prob.  M.  &  A.  144 ;  1  Sw.  &  Tr.  276. 

In  taxing  the  costs  of  a  trial  in  a  testamentary 
suit,  the  Registrar  is  not  bound  by  the  practice  of 
the  Prerogative  Court,  which  was  to  allow  the  fees 
of  only  two  counsel  at  the  hearing,  but  may  exer- 
dse  his  discretion  as  to  the  number  of  counsel  to  be 
allowed.  Brmne  v.  Braine,  29  Law  .T.  Rep.  (N.s.) 
Prob.  M.  &  A.  151 ;  I  Sw,  &  Tr.  271. 
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A  person  entitled  in  distribution  who  merely  putt 
the  executors  to  strict  proof  of  a  will  in  solemn 
form,  if  be  hat  reatonable  ground  for  doing  so,  will 
Mneimlly  be  allowed  bis  costs  out  of  the  estate. 
But  if  it  appears  that  his  object  in  calling  for  such 
proof  was  not  simply  to  obtain  the  judgment  of  the 
Court  of  Probate  as  to  the  yalidity  of  the  will,  but 
to  elicit  e?idence,  which  might  be  used  by  him  in  a 
mit  instituted  in  another  court,  he  will  not  be  allowed 
his  eottt  out  of  the  estate.  Bieinfin  ▼.  Swinfen,  29 
Law  J.  Rep.  (n.&)  Prob.  M.  &  A.  153;  1  Sw.  & 
Tr.  28S. 

Probate  of  a  will  was  opposed  by  the  next-of-kin, 
iHio  was  also  the  executor  of  a  prerious  will.  He 
made  no  inquiry  into  the  circumstances  under  whidi 
the  later  will  was  executed,  though  he  was  aware  of 
lis  execution,  and  knew  the  name  of  the  attorney 
who  had  prepared  it.  He  pleaded  undue  execution, 
incapacity,  and  that  the  will  was  not  the  last  will  of 
the  deceased  ;  but  gave  notice,  before  the  hearing, 
that  he  did  not  intend  to  produce  eyidence.  On 
cross-examination  of  a  witness,  called  in  support  of 
the  will,  certain  fiwts  were  elicited  which,  in  the 
opinion  of  the  Court,  would  have  justified  the  next- 
of-kin  in  calling  for  proof  of  the  will,  in  solemn  form, 
if  they  bad  been  known  to  him.  But  as  they  were 
not  known  to  him,  until  stated  by  the  witness  in 
court,  and  he  had  made  no  previous  inquiry  as  to 
the  dreamstanees  attending  the  execution,  the  Court 
reAised  to  allow  his  costs  out  of  the  estate,  although 
it  did  not  condemn  him  in  costs.  Seakm  v.  8hu^ 
2d  Law  J.  Rep.  (v.8.)  Prob.  M.  &  A.  195. 

W  T  obtained  probate  in  common  form  of  a 

eper  professing  to  be  the  will  of  A  L.  Such  pro- 
te,  at  the  suit  of  the  next-of-kin  of  the  deceased, 
was  revoked,  the  Court  holding  that  the  paper  in 
question  was  not  the  will  of  the  deceased,  and  that 
W  T  had  been  guilty  of  fraud  in  obtaining  probate 
of  it,  and  in  contesting  the  suit.  Carlest  v.  Thomp- 
mm,  1  Sw.  &  Tr.  21. 

W  T,  though  suing  ui  formd  pauperii,  was  con* 
denined  in  the  costs  of  the  suit    Ibid. 

A,  B  and  C,  three  legatees  named  in  a  codicil, 
aonght  probate  of  it  in  solemn  form  against  the  exe- 
cutors named  in  the  wilL  Subsequently  to  their 
having  propounded  the  codicil,  D,  another  legatee, 
intervened.  The  executors,  hj  their  replication, 
which  was  given  in  after  D  had  mtervened,  admitted 
part  of  the  alleged  codicil,  including  the  legacy  to 
D : — Held,  that  D  was  not  entitled  to  have  his  costs 
ont  of  Uie  estate.  SKawe  v.  MarAaU,  1  Sw.  & 
Tr.  129. 

(H)  In  THi  RiaisTBT. 

A,  by  her  will,  devised  to  B  certain  land  in  Aus- 
tnUia.  A  suit  was  commenced  by  B  in  the  Supreme 
Court  in  Australia  to  leoover  possession  of  such 
land.  An  application  on  behalf  of  B  that  the  ori- 
mnal  will,  which  was  deposited  in  the  Principal 
Registry  of  the  Court  of  Probate,  should  be  delivered 
out  of  it  for  the  purpoie  of  l^eing  sent  to  Australia  to 
be  used  at  evidence  in  the  suit,  was  refused.  In  the 
poodi  qf  Soil,  28  Law  J.  Rep.  (n.b.)  Prob.  &  M. 
88;  1  Sw.  £  Tr.  136*. 

Where  the  executor  is  in  this  country,  the  Court 
will  allow  a  will,  which  has  been  brought  into  the 
Registry  for  the  purpose  of  obtaining  probate,  to  be 
delivered  out  to  the  executor,  in  order  that  he  may 
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be  sworn  thereto  before  a  Commissioner,  on  an 
exemplified  copy  of  it  being  left  in  the  Registry. 
In  theffoods  of  Oibbs,  27  Law  J.  Rep.  (5.B.)  Prob. 
&  M.  90. 

The  Court  will  not  allow  a  will  in  its  custody  to 
be  taken  out  of  its  jurisdiction  on  any  alleged  neces- 
sity for  the  furtherance  of  justice.  It  must  presume 
that  other  Courts,  when  satisfied  that  the  original 
document  is  withheld  by  a  competent  authority,  will 
admit  secondary  evidence.  In  the  goodt  of  Man- 
fredh  1  Sw.  &  Tr.  185. 

([)  PbobatiDutt. 

Probate  duty  held  not  payable  in  respect  of  the 
purchase-money  of  real  estate,  paid  to  the  executor 
after  the  death  of  the  testator.  Attorney  Oene- 
ral  V.  Brwuning,  28  Law  J.  Rep.  (n.b.)  Exch.  125; 
4  Huri.  &  N.  94. 

Shares  in  railway  companies  are  assets  in  the  coun- 
try in  which  the  holders  must  be  registered;  and, 
therefore,  it  is  in  that  country  the  probate  duty  must 
be  paid  thereon  by  the  executors  or  administrators 
of  deceased  proprietors.  And  this  is  not  afi^ted, 
in  regard  to  Scotch  shares,  by  the  Companies  Clauses 
Consolidation  (Scotland)  Act,  1845  (8  &  9  Vict 
c  16.  s.  20),  so  that  such  shares  must  be  inventoried 
and  duty  paid  thereon  in  Scotland,  even  although 
the  probate  duty  actually  paid  within  another  juris- 
diction would  afford  a  maigin  sufficient  to  cover  the 
duty  payable  in  respect  of  such  shares.  Attorney 
Oeneral  v.  Higgint^  26  Law  J.  Rep.  (n.s.)  Exch. 
403;  2  Huri.  &  N.  889. 

Shares  in  a  banking  company  purchased  by  exe- 
cutors with  the  assets  of  their  testator  in  the  name 
of  a  party  who  was  entitled  to  the  dividends  for  life, 
are  included  in  the  probate  stamp,  and  do  not  require 
to  be  covered  by  the  stamp  upon  the  letters  of  admi- 
nistration granted  to  the  estate  and  effects  of  the 
party  in  whose  name  the  purchase  was  made.  Hen- 
nell  V.  Strong,  25  Law  J.  Rep.  (n.s.)  Chanc.  407. 

If  the  bankers  refuse  to  transfer  the  shares  after 
an  affidavit  made  by  the  executor  of  the  testator,  in 
conformity  with  the  48  Qeo.  8.  c  149,  they  do  so  at 
the  peril  of  costs.    Ibid. 

Where  a  testator  died  domiciled  in  Scotland,  and 
entitled  to  property  in  Scotland,  and  also  to  a  fund 
standing  in  this  court,  and  his  executor,  after  the 
passing  of  the  statute  21  &.  22  Vict  c.  56,  obtained 
a  grant  of  confirmation  of  the  testator^  will  in  Scot- 
land, which  he  afterwards  got  sealed  under  the  statute 
in  England, — Held,  that  this  Court  had  no  jurisdic- 
tion to  question  the  scale  at  which  the  probate  duty 
upon  the  fund  in  court  had  been  assessed  by  the 
Scotch  Commissary  Court  In  the  matter  of  the 
Trueteet'  ReiirfAct,  and  of  the  Trutte  of  Booih*9 
Will,  28  Law  J.  Rep.  (h.8.)  Chanc.  800;  1  Oiff.  46. 
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WITNESS--WORK  AND  LABOUR. 


A)  CoMPiTuroT. 

At  the  hearing,  before  Jufticei,  of  an  infonnatioa, 
under  the  1  &  2  Will.  4.  c.  32.  b.  28,  for  unlawftillj 
UBng  engines  for  the  purpow  of  taking  game,  without 
being  authoriied  to  do  lo  for  want  of  a  game  certi- 
ficate, the  defendant  ia  not  oompetent  to  give  evi- 
dence. OtOtell  V.  IrtKm,  27  Law  J.  Rep.  (n.s.)  M.C. 
167;  E.  B.AB.  91. 

(B)  P&iTiLaoi. 

A  company,  formed  in  1837,  and  isiaing  eerip 
certificates  tramlerable  from  party  to  party  by  de- 
livery, is  not  an  iUagal  company.  A  scrip  com- 
pany was  established  previous  to  the  7  &  8  Vict 
c.  110.  The  transfer  of  the  scrip  certificates  to 
new  purchasers  does  not  create  new  members  or 
vary  the  company,  or  bring  the  holders  within 
the  provisions  of  the  statute,  or  render  parties  dealing 
in  Uie  scrip  certificates  of  the  company  liable  to 
penalties: — Held,  therefore,  at  the  Rolls,  that  a 
stockbroker,  who  had  as  a  matter  of  business  bought 
and  sold  shares  in  the  company,  is  liable  to  answer 
questions  respecting  his  dealings;  which  decision,  on 
appeal,  was  affirmed.  In  re  the  Mexieom  amd  Simth 
Ameriecui  Company ,  ex  parte  Atton,  28  Law  J. 
Rep.  <N.8.)  Chanc.  682;  4  De  Gez  &  J.  320;  27 
Beav.  474. 

(C)  Commission  to  Ezaminb. 

A  commission,  obtained  by  the  defendant  under 
the  1  Will.  4.  c.  22,  to  examine  witnesses,  addressed 
to  the  Judges  of  a  court  at  Pesth,8s  individuals,  was 
returned  unexecuted,  the  defendant's  attorney  being 
informed  at  the  Austrian  Embassy  that  it  ought  to 
have  been  addressed  to  the  Court  and  not  to  the 
individual  Judges.  This  Court  thereupon  allowed 
a  commission  to  issue  addressed  to  the  Court  itself^ 
the  usual  clause  prescribing  the  form  of  oath  being 
omitted.  The  costs  of  the  abortive  commission  to 
be  plaintiff  "s  costs  in  the  cause  in  all  events.  FitdUr 
T.  Sztaray,  27  Law  J.  Kep.  (n.s.)  Q.B.  239;  £.  B. 
&  E.  321. 

It  is  no  answer  to  an  application  for  a  commission 
to  examine  witnesses  abnMd  (supported  by  the  ordi- 
nary affidavit),  that  .the  opposite  party  deposes  tbat 
there  are  persons  in  this  country,  and  documents 
accessible  to  the  applicant^  which  would  supply  him 
with  any  information  he  oould  obtain  from  the  wit- 
nesses he  proposes  to  examine.  And  after  a  Judge  has 
exercised  his  discretion  on  such  an  application,  the 
Court  will  not  disturb  his  dedsioa,  unless  it  is  mani- 
festly wrong.  Adamt  v.  Chtrfield,  28  Iaw  J.  Rep. 
(n.8.)  Exch.  81. 

A  commission  haviag  issued,  to  be  examined  at 
New  York,  returnable  in  a  month,  with  leave  to  the 
defendant  to  cross-examine,  &c.,  there  was,  some 
weeks  afterwards,  a  consent  by  the  defendant  **  that 
no  objection  to  the  admissibility  of  the  eridence  taken 
should  be  made  by  reason  of  the  time  of  taking  or 
returning  such  evidence,  saving  all  just  exceptions  to 
the  evidence. ^  It  was  returned  executed  two  or  three 
days  after  such  teonsent,  having  been  executed  with- 
out any  notice  to  the  defendant  of  the  time  at  which 
he  might  attend  its  execution  : — Held,  that  never- 
theless the  evidence  taken  under  it  was  admissible  at 
the  trial;  and,  eemble,  that  there  was  no  irregularity. 
Whytev,  HalleU,  28  Law  J.  Rep.  (n.&)  Exch.  208. 


(D)  BuBP<rarA. 

The  plaintiff,  resident  in  Iieland^  may  be  ooai- 
pelled  by  a  tubpana  ad  tettifeamdmmt  under  tba 
statute  17  &  18  Vict.c.  84,  issued  on  the  part  of  tha 
defendant,  to  attend  at  the  trial  of  a  cause  in  thit 
country.  JI<irri$  v.  Barber,  25  Law  J.  Rep.  (ba) 
QB.  98. 

Upon  a  motkui  for  an  attachment  against  a  witness 
for  not  attending  pursuant  to  a  sabpcena,  it  appearing 
from  the  affidavits  in  answer  that  the  witnessls  wife 
had  neglected  to  deliver  to  her  husband  a  notice 
which  lud  been  left  with  her,  requiring  his  attettdanoe 
in  court  on  the  following  morning,  and  the  witness 
swearing  that  he  did  not  reeeive  the  notice^  and  did 
not  wilAilly  disobey  the  process  of  the  Court, — the 
rule  was  discharged,  but  without  cosls»  Nelherwotd 
T.  Wilkmeon,  17  Com.  B.  Rep.  226. 

(E)  EXPENSS?. 

The  plaintiff  was  mbpamaed  as  a  witness  by  botii 

Sirties  in  a  cause  of  B  v.  £.  In  consequence  of 
*s  tubpcena  he  remained  in  attendance  for  eleven 
days^  E  obtained  the  verdict  at  the  trial,  and  the 
jMintiff  called  upon  B  to  pay  hia  exp«>nse8,  which 
B  refused  to  do.  The  attorney  for  E  then  paid  the 
demand,  upon  an  understanding  that  the  plaintiff 
should  return  to  him  any  part  which  the  Master 
might  strike  ofi^  upon  taxation.  At  the  taxation  the 
attorney  swore  that  he  had  paid  the  plaintiff  the 
whole  sum  demanded,  but,  at  the  instance  of  B,  the 
Master  struck  off  a  certain  portion,  which  the  plain- 
tiff accordingly  returned,  and  then  brought  an  action 
against  B  to  recover  that  amount: — Held,  that  he 
was  not  prevented  fVom  recovering  in  the  action,  by 
reason  of  his  repayment  of  the  sum  which  he  had 
first  received  fW>m  the  attorney  for  B.  Sale  t. 
Bates,  28  Iaw  J.  Rep.  (n.8.)  Q.K  14;  E.  B.  &  E. 
576. 

An  insufficient  tender  to  a  witness  on  account  of 
his  travelling  and  other  expenses,  will  excuse  his 
attendance  before  the  examiner,  and  an  attachment 
which  had  been  issued  against  him  was  diachaiged 
with  ooeta  Broeas  v.  X%d,  26  Law  J.  Rep.  (■.&.) 
Chanc.  758;  23  Beav.  129. 


WORK  AND  LABOtTR. 

By  statute  5  &  6  WiU.  4.  e.  Ixi.  a  company  was 
incorporated  for  supplying  the  town  of  A  with  water. 
The  act  fixed  the  share  capital  of  the  company  at 
15,000^,  and  defined  the  area  from  which  the  water 
was  to  be  taken,  and  to  which  it  was  to  be  supplied. 
Some  years  after  the  works  were  completed  the  com- 
mittee of  management  of  the  company,  in  conse- 
quence of  complainta  of  the  defective  supply,  resolved, 
with  the  sanction  of  the  shareholderB,  to  app^  to 
parliament  for  power  to  make  fresh  works,  so  as  to 
include  a  largely  extended  area,  both  in  respect  of 
Uie  sources  and  the  supply  of  water,  with  a  large 
additional  capital,  and  having  power  to  enter  into 
contracts  on  behsjf  of  the  company,  employed  the 
plaintiff,  an  engineer,  to  prepare  the  nc«eamxy  par- 
liamentary  plans: — Held  (BramweU,  B.  dmeih 
tienle),  that  the  employment  of  the  plaintiff  for  the 
above  purpose  was  not  %lMxb  vires,  and  (the  contract 
being  in  other  respects  valid)  that  he  was  entitled  to 
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recoTer  at  for  work  and  labour  ftom  the  defendanti^ 
who  had  (by  another  act,  18  Vict.  c.  Izx.)  become 
liable  to  pay  the  debts  and  perform  the  agreements 
of  the  company.  Batenum  v.  the  Mayor,  Aldermen 
amd  Burgeuet'of  the  Bonmgh  of  Aehtim-vnder'Lifnef 
27  Iaw  J.  Bep.  (njs.)  Exch.  458;  3  HurL  Sl  N. 
323. 


tiff  may  withdraw  the  writ   l^aw  ▼.  Owen,  25  Law 
J.  Rep.  (n.s.)  C.P.  103;  17  Com.  B.  Rep.  524. 


WRIT  OF  INQUIRY. 

Upon  the  execution  of  a  writ  of  inquiiy,  in  an 
action  for  dilapidations^  two  sunreyore  were  called 
on  each  side:  those  called  for  the  plaintiff  estimated 
the  dilapidations,  the  one  at  Jl  9t ,  the  other  at  1242. ; 
those  called  for  the  defendant  estimated  them,  the 
one  at  632. 15«.,  the  other  at  68/. ;  the  jury  returned 
a  verdict  for  36/.  10«.: — ^The  Court  ordered  that  the 
inquisition  be  set  aside  without  costs,  unless  the  de- 
fondant  would  consent  to  the  verdict  being  entered 
for  63/.  15«.  Weedimff  t.  Maton,  2  Com.  B.  Rep. 
N.S.  382. 


WRIT  OF  TRIAL. 

Where  a  writ  of  trial  issues  to  a  sheriff,  under  the 
8  &  4  Will.  4.  c.  42,  he  has  the  same  power  as  a 
Judge  at  Nisi  Prius  to  adjourn  the  trial,  or  the  plain- 


WRIT  NE  EXEAT  REGNO. 

A  writ  of  fie  exeoU  regno  was  obtained  against  a 
defendant  upon  an  undertaking  by  the  plaintiff  to  be 
answerable  for  damages.  The  defendant  became 
insolvent,  and  obtained  bis  protection  under  the  act : 
— Held,  that  the  writ  must  be  discharged  upon  pay- 
ment of  costs  by  the  defendant  and  the  plaintiff  being 
released  from  his  undertaking.  James  y.  Norths  28 
Law  J.  Rep.  (n.s.)  Chanc  374. 

A  fund  was  left  by  a  testator  to  his  daughter  for 
life,  and  then  to  her  children,  with  a  gift  over  in  case 
of  any  of  them  dying  under  twenty-one.  The  daugh- 
ter, as  administratrix  of  the  testator,  and  her  husband, 
obtained  possession  of  the  fond  and  applied  it  to 
their  own  purposes.  They  then  went  to  reside 
abroad;  but  the  husband  being  found  in  England 
and  being  upon  the  point  of  returning  to  France,  the 
children,  who  were  under  twen^-one,  applied,  by 
their  next  friend,  for  a  writ  ne  exeat  regno: — Held, 
that  the  interest  of  the  children  being  vested  was^ 
though  liable  to  be  divested  upon  dying  under  twenty- 
one,  suflScient  to  entitle  them  to  the  writ.  Mowkwu 
y.  JIotMu,  29  Law  J.  Rep.  (na)  Chanc  662;  1 
Dr.  &  Sm.  75. 
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